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■VIII 
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Repealed by Act X of 1877. 

1847 • 

XVII 
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» XII of 1873. 
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IX 

Civil Appeals 

» XII of 1873. 

1859 

VIII 
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. X of 1877. 

1860 

IV 
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» XXIII of 1861. 

1861 
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» XIV of 1870. 

1861 

XXIII 

Code of Civil Procedure 

r, X of 1877. 

1863 

IX 

Amending the Code of Civil Procedure 

. X of 1877. 

1864 

V 

Extension of Civil Procedure to Sind 

VIII of 1868. 

1865 

XXVII 

Civil Appeals Punjab 

» XIII of 1879. 

1871 

XXXII 
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1877 
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Code of Civil Procedure 

XIV of 1882. 
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XVIII 

Amending the Code of Civil Procedure 

XII of 1879. 

1879 

XII 

Do. 

. XIV of 1882. 

1882 

XIV 
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» V of 1908. 

1908 
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THE CODE OF CIVIL PROCEDURE 

* 

1909 

III 
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1914 

I 

The Code of Civil Procedure (Amend- 
ment) Act 

Amending S. 8 and S. 67. 

1914 

IV 

The Decentralisation Act 

Amending S. 138. 

1914 

X 

The Bepealing and Amending Act 

Amending Form No. 7 in Appendix B. 

1914 

XVII 

The Second Bepealing and Amending 
Act 

1. Amending 0. 5. B. 26. 

2. Bepealing S. 156 and the Fifth 

Schedule. 

1916 

XIII 

The Amending Act 

Amending Ss. Ill, 116, 122, 123, 
126, 129 and 130. 

1917 

XXIV 

The Bepealing and Amending Act 

Amending S. 127 and S. 130. 

1919 

XVIII 

The Bepealing and Amending Act 

Amending S. 122 and S. 123. 

1920 

xxrv 

The Code of Civil Procedure (Amend- 
ment) Act 

Amending 0. 9 B. 5. 

1920 

f 

XXVI 

The Indian Limitation and Code of 
Civil Procedure (Amendment) Act 

1. Amending 0. 45 B. 7 

2. Inserting new Buie 9A in 0. 45. 

3. Adding new sub-rule (4) to B. 15 

of 0. 45. 

1^0 

XXXVIII 

The Devolution Act 

Amending Ss. 5, 61, 67, 68, 125 & 143. 

1921 

III 

The Code of Civil,Prooedure (Amend- 
ment) Act 

Amending S. 55. 

1922 

IX 

The Civil Procedure (Amendment) Act 

1. Inserting new S. 35A. 

2. Amending S. 104 and 0. 41 B. 33. 

1923 

XI 

The Bepealing and Amending Act 

Amending S. 122 and S. 123. 

1923 

XXVI 

The Code of Civil Procedure (Amend- 
ment) Act 

Amending S. 60. 

1923 

XXIX 

The Code of Civil Procedure (Amend- 
ment) Act 

Amending 0. 21 B. 32 and B. 33. 

1926 

XX 

The Code of Civil Procedure (Amend- 
ment) Act 

Amending S. 60 
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Short Title. 

How afifected. 

1926 

xxni 

The Legislative Members Exemption 
Act 

Inserting new S. 15A. 

• 

1926 

xxxn 

The Oudh Courts (Supplementary) Act 

Amending S. 122 and S. 123. 

1926 

I 

The Small Cause Courts (Attachment 
of Immoveable Property) Act 

1. Amending S. 7. 

2. Inserting new B. 13 in 0. 38. 

1926 

VI 

The Code of Civil Procedure (Amend, 
ment) Act 

Amending S. 103. 

1926 

xxn 

The Code of Civil Procedure (Second 
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Amending 0. 8 B. 1 and B. 4. 

1926 

XXX 

The Negotiable Instruments (Interest) 
Act 

Amending 0. 37 B. 2 and Form No. 4 
in Appendix B. 

1926 

XXXIV 

The Sind Courts (Supplementary) Act 

Amending S. 122 and S. 123. 

1927 

X 

The Bepealing and Amending Act 

Amending — 

i. 0. 5 B. 27 and B. 28. 

ii. Heading of 0. 28. 

iii. 0. 28 B. 1, B. 2 and B. 3. 

1928 

XVIII 

The Bepealing and Amending Act 

Adding new sub-section (3) to S. 98. 

1929 

XXI 

The Transfer of Property (Amend- 
ment) Supplementary Act 

1. Substituting new Buies 2 to 8, 10, 

11 and 15 for the Buies in 0. 34. 

2. Substituting new Forms 3 to 11 in 

Appendix D for the old Forms. 

3. Inserting new Buie 8A in 0. 34. 

1930 

XVI* 

The Transfer of Property (Amend- 
ment) Supplementary Act 

Amending 0. 43 B. 1. 

1932 

X 

The Code of Civil Procedure (Amend- 
ment) Act 

1. Amending S. 7B. 

2. Inserting new Buies 19, 20, 21 and 

22 in 0. 26 with heading. 

1934 

XXXV 

The Amending Act 

Amending S. 2, clause (17), S. 60, 
sub-section (1), clause (j), 0. 5, 
B. 27 and B. 28 and 0. 28. 

1936 

XXI 

The Code of Civil Procedure (Amend- 
ment) Act 

1. Amending S. 51 and 0. 21 B. 37. 

2. Substituting new Buie 40 in 0. 21 
in place of the old Buie. 

1937 

vin 

The Code of Civil Procedure (Amend- 
ment) Act 

1. Inserting new S. 44 A. 

2. Amending 0. 21 B. 22. % 

19^7 

IX 

The Code of Civil Procedure (Second 
Amendment) Act 

Amending S. 60. | 

1987 

1937 

XVI 

The Code of Civil Procedure (Third 
Amendment) Act 

The Government of India (Adaptation 
of Indian La^re) Order 

Amending 0. 32 B. 3. 

1939 

xxyi 

The Code of Civil Procedure (Amend- 
ment) Act 

Amending 0. 21 B. 48. 
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THE 


CODE OF CIVIL PROCEDURE 

ACT V OF 1908. 

Volume 11. 

THE FIRST SCHEDULE 
ORDER I.-— Qenbbal. 



1« Scope of the Order. 

2. ‘Tertyv’* meanitig ol« 

1* Soopo of tho OrdoPt — wo turn to the Code,** said Sir Lawrence 
Jenkins, 0. J., in Krishnappa v. Shivappa} “we find, as the essentials of a suit 
opposing parties, a subject in dispute, a cause of action and a demand of relief.” This 
Order deals with the subject of parties to suits and inter alia with the joinder, 
misjoinder and nonjoinder of parties and to a certain extent with the joinder of causes 
of action.^ 

Joinder of parties. — All persons may be joined as plaintiffs in whom any 
right to relief in respect of, or arising out of, the same act or transaction or series of 
acts or transactions is alleged to exist, whore if such persons brought separate suits, 
any common question of law or fact would arise (Rule l). Where there are numerous 
persons^ however, having the same interest in one suit, one or more of such persons 
may, with the leave of the Court, sue on behalf of all such persons (Rule 8). If the 
joinder of the plaintiffs is likely to embarrass or delay the trial of the suit, the Court 
may put the plaintiffs to their election or order separate trials (Rule 2). All persons may 
be joined as defendants against whom any such relief is claimed, where, if separate 
suits were brought against them any common question of law or fact would arise (Rule 3), 
though it is not necessary that defendant should be interested in all the reliefs 
claimed in the suit (Rule 5). A plaintiff who is in doubt as to ^he person from whom 

Order 1 (General) — Note 1 

1. (*b7) 81 Bom 898 (898). 

2. (*18) AIR 1918 Oal 858 (859) : 45 Gal 111. 

(DisBenting from AIR 1914 Bom 198 and 8 Ind 
0aBl65.) 

V^tS) AIR 1998 Oal 199 (900, 901) : 55 Oal 164. 

<’96) AIR 1996 Sind 66 (68) : 19 Sind L R 895. 

(1907) 1 K B 964 (970, 971), BuUook v. L. G. 0. 


and Oo. (Referred to in A I R 1918 Oal 858.) 
(*86) AIR 1986 Oal 650 (651). 

(’85) AIR 1985 Cal 578 (574) : 68 Cal 168. (0. 1 
R. 1 applies to joinder of parties asweUascaoseB 
of action.) 

[See alto (’96) AIR 1926 Mad 911 (912) : 49 Mad 
886 (889, 842) (FB).] 


Order 1 
General 
Note 1 


8CP0. 79. 
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PABTIB8 TO SUITS 


Order 1 he is entitled to r^ef may, however, join two or more defendants in order that the 

Qeneral question as to which of the defendants is liable, and to what extent, may be determined 

Notes 1*4 between all tlte parties (Buie 7). The Court can give judgment for or against any 
one or more of the parties, for such relief as they may be found entitled to, or liable 
for (Buie 4). 

Misjoinder and nonjoinder of parties. — If the joinder of parties in the suit 
is not such as is permitted by 0. 1 Br. 1 and 3, there is a misjoinder of parties. If 
persons who ought to be made parties are not made parties, there is a nonjoinder of 
parties. All objections to the misjoinder or nonjoinder of parties should be taken at 
the earliest possible opportunity or at or before the settlement of issues (Buie 13). No 
suit shall be defeated by reason of the misjoinder or nonjoinder of parties, and the 
Court may deal with the matter in controversy so far as regards the rights and interests 
of the parties actually before it (Buie 9). The Court may also, at any stage of the suit, 
strike out the name of any party improperly joined or may add a necessary or a proper 
party, or may, where the suit has been instituted in the name of the wrong person, 
substitute any other person as the plaintiff (Buie 10). 

As to who are necessary or proper parties, see Order 1 Buie 10. 

Though Order 1 in terms refers only to “suits,” its provisions are also applicable 
to joinder of parties to appeals.^ 

2. “Paptyi” meaning of. — A person can become a party to a suit only by 
his name appearing on the record of the suit as a party The mere fact that he is the 
person really interested in the suit and that the party on the record is only his 
benamidar, does not make him a party The introduction of a party at one stage of 
a Suit is good for all subsequent stages thereof.’ The mere fact that a person is joined 
as a plaintiff in a suit does not entitle him to be associated in a decree in favour of the 
person who alone has the real title.^ 

That the same person cannot be both a plaintiff and a defendant to one and the 
same action, even in different capacities, is a rule of procedure well established in 
common law. But Courts of Equity, in spite of this rule, did justice between the parties, 
provided all interested were before the Court either as plaintiffs or as defendants.^ 
Thus the rule that the same person cannot be both a plaintiff and a defendant loses 
much of its force in India, where the Courts are Courts of Equity as well as of law, when 
all the parties are before the Court and their rights can be determined and adjusted.’ 


0. 1 B. 1 


Who may 
os plalatifft. 


Pabtibs to Suits 

R. 1 . [S. 26. ] All persons may be joined in one suit as 
u j T tnT ii plaiiitifl^ in whom any right to relief* in 


respect of or arising out of the same act or 


3. (’38) AIB 1938 Lab 688' (689) : 14 Lab 744. 

Nat* 8' ja 

1. (’80)AIB19800iA368(864). " 
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44 lad An 318 (FO). 

(*37) AIB 1937 Had 860 (861). 

4. (^38) AIB 1938 P O 168 (166): SSlnd Aps 311: 


6 Lab 888 (PO). 

(’31) AIB 1931 Bom 414 (418). 
(’01) 36 Bom 606 (613, 614). 

8. (’09)3IndCa8 697 


(’36) AIB 1936 Bind 4 ( 

(’01) 30 Bom 606 (613). 

[Sm alM (’31) AIB 1931 Bom 414 (410). (SO 
Bom 606 otted.)] 
f |’86) 10 Bom 8Ui (861). 
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transaction* or series of acts or transactions is alleged to exist, 0. l R. i 
whether jointly,’ severally® or in the alternative,® where, if such 
persons brought separate suits, any common question of law or 
fact® would arise. 

[ 1877, S. 26; R. S. 0;, 0. 16 R. 1. See 0. 2 R. 3. ] 


1. LegUlative changes* 

2. Scope of the Rule. 

3. Plaintiffs having different interests. 

4. Person in whom any right to relief 

exists. 

5. Same act or transaction. 

6. Any common question of fact or law. 


7. “JoinUy.** 

8. “Severally.” 

9. “In the alternative.” 

10. Appeal. 

11. Necessary and proper parties. Soo Notes 

under Order 1 Buie 10. 


Other Topics (miscellaneous) 

Oo-owners or co-sharers for arrears of rent, etc. — Suits by benaxnidar. See 0. 1 B. 10 Note 27. 

Suit by. See Note 5 and 0. 1. B. 10 Suit by creditors to set aside alienations. See 
Notes 18 and 20. Note 7. 

Oo-trusteos to recover trust property or for Suit by committee appointed under Boligious 
enforcement of trust— Suit by. ^ Note 7 Endowments Act. See Note 7 and 0. 1 

and 0. 1 B. 10 Note 27. B. 10. 

Executors — Agents and managers— Suit by. See Suit by member of Malabar tarwad. See Note 8 
Note 7. and 0. 1 B. 10 Note 18. 

Joint Hindu family— Suit by. See Note 7. Suit by reversioner. See Note 6. 

Joint owners of property — Suit by. See Note 7 Suit on torts. See 0. 1 B. 10 Note 21. 

and 0. 1 B. 10 Note 18. Suit regarding partnership. Bee 0* 1 B. 10 

Parties in mortgage suits. See 0. 31 B. 1. Note 16. 

1. Legislative changes. — 

1, The words “in respect of, or arising out of, the same act or transaction or 
series of acts or transactions'" have been substituted for the words “in respect of the 
same cause of action," 

2. The words ''any right to relief” have been substituted for the words "the 
right to any relief,” 

2. Scope of the Rale. — Under the old Section 26 several persons could not 
join as plaintiffs in one suit, unless their causes of action were identicaV' even though 
the plaintiffs may have been injured by the same act of the defendant^ and even if the 


Order 1 Rule 1 — Note 2 

1. (’97) 24 Oal 640 (643). 

(1900) 2 Bom L B 967 (968) : 23 All 137 : 27 Ind 
App 168 (PO) . (Same principle applied to appeals.) 
(’04) 26 All 218 (220). 

(’96) 18 All 482 (488). (A, B and 0, creditors of 
JD, suing D to avoid transfer by D to defraud 
or^itors.) 

(’84) 1884 All W N 46 (46). 

(’70) 8NWPHOB806 (807). 

(’07) 84 Oal 662 (668). 

(’86) 11 Oal 624 (626). 

(’94) 1894 Pun Be No. 29, page 61. 

(’81) 1881 Pun Re No. 8, page 9. 

(’86) 8 Mad 861 (864). 


In the following cam it wds held that the 
cause of action was the same, and that there was 
no mis joinder : 

(’99) 22 Mad 494 (499). (Tenants-in-common can 
sue in one suit for possession against trespasser.) 
(’84) 6 All 682 (688). (Suit for common mainten- 
ance of three persons— Held, it was a joint 
matter and that there was no misjoinder.) 

(’12) 16 Ind Oas 84 (85) (Oal). (Plaintiffs deriving 
their title from different sources but jointly 
interested can maintain one suit against defen- 
dants who kept plaintiffs out of possession.) 
(’08) 1908 Pun Be No. 88, page 120. 

(’96) 19 Mad 886 (886). 

(1900) 18 0 P LB 180 (186). 

2. (’07) 84 Oal 662 (668). 
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Note S 


oases of the plaintiffs are to be proved by the same evidence? Thus, where the 
plaintiffs, owning separate parcels of land, sued the defendant for trespass on their lands, 
it was held that they could not join as plaintiffs in one suit inasmuch as their causes 
of action were different.^ There was also a difference of opinion as to whether the 
words “cause of action’* referred only to the infringement of the right claimed, or 
whether it included also the facts constituting the right itself.^ 

The present rule makes it clear that, for several plaintiffs to join in one suit, 
it is not necessary that their causes of action should he identical? It, however, 
imposes two other conditions both of which must be fulfilled in order to enable them 
to join in one suit as plaintiffs,^ namely — 

(1) the right to relief must arise out of the same act or transaction or series of 

acts or transactions, and 

(2) the matter must be such that, if the plaintiffs brought separate suits any 

common question of law or fact would arise. The policy of the rule is that, 
even in cases where the plaintiffs seek individual reliefs, where the investigation 
would to a great extent be identical in each individual case, they may unite as 
co-plaintiffs and thus avoid needless expense.^ 

Under the old English rule corresponding to the present rule it was held in 
England that several plaintiffs having distinct and separate causes of action could 
not join in one suit as plaintiffs.^ The rule was amended in October, 1896, and 
now reads as follows : 

**A11 persons may be joined in one action as plaintiffs in whom any right to relief in respect 
of or arising out of the same transaction or series of transactions is alleged to exist, whether 
^ jointly, severally, or in the alternative, where, if such persons brought separate actions any 
jcommon question of fact or law would arise 

It has accordingly been held in England after the date of the said amendment, 
that even plaintiffs having distinct causes of action can join in one suit as plaintiffs 
provided that the right to relief arises out of the same transaction or transactions, 
and the case is one where if separate suits were brought any common question of law 
or fact would arise.^^ Thus, where several debenture-holders sued the directors of a 
company for damages for misrepresentation in the prospectus, it was held that though 
the plaintiffs had made separate contracts, their right to relief arose out of the issue 
of the prospectus and therefore out of the same transaction and they could all join 


3. (*02) 26 Bom 269 (266). (A and B suing 0 for 
simultaneous assault on them.) 

4. (*10) 6 Ind Cas 16 (16) : 84 Mad 66. 

5. (’82) 4 All 261 (269, 270) (FB). (Does not 
necessarily include the facts constituting the 
right.) 

(*81) 6 Bom 266 (276). (Includes facts constitut- 
ing the right.) 

(•96) 18 All 181 (188). (Do.) 

(’07) 84 Gal 662 (668). 

(•06) 88 Cal 867 (870). 

(’96) 22 Cal 888 (840). 

(1900) 8 Oudh Cas 176 (180). 

6. (’28) AIR 1928 Mad 881 (882). » 

(’14) AIR 1914 Mad 266 (268). 

<*86) AIR 1986 Cal 678 (674) : 68 Cal 168. (Rule 
applies to questions of joinder of parties as well 
ms causes of action.) 

(•BO) AIR 1986 Cal 660 (661). (Where the defen- 
dant was the agent of two sets of principals 
appointed at different times and by different 


acts, and the principals sued him for rendition 
of accounts and having regard to the scope of 
agency some common questions of fact and law 
were bound to arise, held, that the principals 
could join their causes of action in one suit, and 
hence there was no misjoinder of parties : A I R 
1918 Cal 868, Relied on.) 

7. (1898) 2 Q. B. 44 (60), Stroud v. Lawson. 

8 . (’28) AIR 1928 Cai 92 (98). (Observed by 
Fletcher, L. J., in (1910) 2 K. B. 1021.) 

(•19) AIR 1919 Mad 1148 (1144). (Claim for 
damages.) 

9. (1894) 1894 App Cas 494 (499, 601), Bmurth- 

waite V. Hannay. ^ 

1896) 2 Q B 118 (119, 120), Carter v. Rigby. 
1895) 1895 Anp Cas 661(668, 664), P. A O. Bt^ 
Navigation Co. v. Tsune Kinna. 

10. (1901) 1901 App Cas 1 (12^^ 25), Duke of 

Belford V. Ellis. >1 

(1899) 2 Ch 696 (702), Walters v^ Qtean. 
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in one suit.^^ Similarly, where the Universities of Oxford and Cambridge jointly sued 
the defendant to restrain him from using the words “Oxford and Cambridge** in the 
title of his publications, it was held that the right to relief arose out of one transaction 
or series of transactions, if each publication was a separate transaction, and that the 
question of publication and the belief that would be induced by such publication were 
common questions of fact.^^ 

The rule lays down who may be joined as plaintiffs in the same suit. It does 
not sJiy that any person must join as plaintiff to a suit ; nor does it say anything as 
to who are necessary or proper parties to a suit, whom it may be essential or advisable 
to join.^® 

The rule merely provides for procedure and has nothing to do with the imyment 
of court-fees. Hence, although under this rule several persons may join as plaintiffs 
in the same suit, court-fees may have to be paid under the Court-fees Act as if separate 
suits were brought.^^ 

8. Plaintiffs having different interests. — Where A and B are entitled to 
different interests in a property, as when A is the melrvaramdar and jB, the Icudu 
waramdar of certain property, it has been held that they can sue together for the 
recovery of the property from a third person 0, where the ground of their action is 
common.^ Where A is originally the owner of property and ho alienates a portion of it 
to can A and B sue together for the recovery of the proi)erty, where the ground of 
their action is common? Upon this question there was a conflict of decisions under the 
old Code. It was held by the Allahabad High Court* that A and B could not join in 
the same suit in such a case as they did not have the same cause of action. But it was 
held by the High Court of Calcutta,* the Chief Court of Punjab^ and the Oudh 
Judicial Commissioner’s Court® that they could join as plaintiffs in such a case. Under 
the present rule such a joinder is clearly permissible. Thus, in a suit for possession, 
where one of the plaintiffs is the purchaser from the co-sharor of the other plaintiff, 
there is no misjoinder.® 

Similarly, the rule permits a suit being filed by a person in a double capacity, 
provided the conditions mentioned in this rule are not transgressed.^ Thus, a person 
may seek in the same suit, to recover possession of certain properties in his individual 
capacity and certain other properties in his capacity as the shebait of an idol.® 

4. Person In whom any right to relief exists. — The words "'any right 
to relief** are wider than the words “the right to any relief** used in the old Section.^ 

(1900) 3 Oudh Oas 215 (Sio]. 

6. (*12) 16 Ind Cas 628 (624) (Gal). 

[See also (*29) AIR 1929 All 790 (790)]. 

7. (’18) AIR 1918 Cal 870 (873. 874). (Claim 
arisiog oat of same transaction maintainable by 
plaintiff as shebait or in the alternative in bis 
own right as owner.) 

(’15) AIR 1915 Bom 284 (286) : 40 Bom 401. 
(Plaintiffs suing as trustees and as tenants.) 

(’02) 26 Bom 677 (682). 

8. (’28) AIR 1928 Cal 199 (202) : 55 Cal 164. 

(’18) AIR 1918 Cal 870 (874). 

Note 4 

1. (1893) 2 Q B 412 (424, 425), Hannay & Co. v. 
Smurth waits. 

[Sea alto (1886) 17 Q B D 626 (685), Qort v. 
Rowney.j 


(1929) 1929 W N 88 (89), Horwood v. Statesman 
Publishing Co. Ltd. 

(1918) 1 K B 655 (565), Thomas v. Moore. 

11. (1899) 1 Ch 893 (897), Drincqbier v. Wood. 

12. (1899) 1 Ch 56 (59, 60), Oxford and Cambridge 

Universities v. Qill. * 

13. (’87) 9 All 486 (491). 

14. (’85) AIR 1986 Cal 578 (676) : 63 Cal 168. 

Notes 

1. (’96) 19 Mad 835 (886). 

[Sm also (’9(^ 18 Mad 197 (202). (Suit for setting 
aside instrument.)) 

2. ('96) 18 All 181 (140). 

(*96) IS All 219 (221). 

3. (’06) 88 Cal 867 (870). (Suit by A and bU 
vendee of portion of property.) 

4. (’08) 1908 Pun W R Mo. 9. 

5. (>99) 2 Oudh Oas 149 (178. 174). 


0. 1 B. 1 
Motes a-*i 
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0. 1 B. 1 6> Same aot Ot tnmsaotlOB. — The present rule enables different plaintiffs to 

Metes 0^ join in one suit yrhere the right to relief alleged to exist in each of them arises out of 
the same transaction and there is a common question of fact or law to be decided.^ 

The following are some of the cases decided under this rule — 

(1) A sold to a certain property which was in the wrongful possession of 0. 

B sued C for profits realized by C both before and after the transfer, impleading 
as a pro forma plaintiff. The plaintiff asked for amendment of the plaint 
so as to add a prayer for a decree in favour of A for the profits realized by 0 
before the transfer. It was held that the amendment could be allowed.^ 

(2) Go-sharers suing the lambardar for profits may join in the same suit. The reason 

is that their several rights arise out of the same act, viz., the lambardar’s failure 
to divide the profits among the co-sharers on the due date.^ 

(3) A mother and her sons, members of a Malabar tarwad, residing together may 

maintain a joint suit for recovery of their maintenance amounts.* 

(4) Oo-sharers, although they have been collecting rents separately, may join in the 

same suit for rent against the tenant, though the rents refer to different 
periods.® 

(5) A contingent reversioner may join as co-plaintiff in the presumptive reversioner’s 

suit to set aside an alleged invalid adoption, the object of the suit being 
to remove an apprehended injury which is common to the interests of all 
reversioners, presumptive as well as contingent.® 

In each of the above cases the plaintiffs’ rights arose out of the same transaction 
or series of transactions and hence, they were held entitled to join in the same suit. 
Conversely, where the rights of the several plaintiffs do not arise out of the same 
transaction or series of transactions but arise out of different transactions, there can be 
no valid joinder of such plaintiffs under this rule.^ 

6s Any common question of fact or law. — As has been observed already 
in Note 2 above, it is also necessary that a common question of law or fact should 
arise in the suit. Thus, although the plaintiffs may be suing the same defendant and 
for a similar relief, and their rights may arise out of the same transaction, they cannot 
join in one suit where the case of each plaintiff gives rise to different questions of fact 
and law} 

Illustrations 

1. The plaintiffs in a suit were holders of a piper service in a temple and filed a suit for 
setting aside an order of dismissal passed by the trustee of the temple. The, different plaintiffs were 
entitled to different shares in the inam. The charges of misconduct against the several plaintiffs on 


Notes 

1. (’83) AIR 1988 Pat 644 (645). (Suit for arrears 
of maintenance by two widows— No misjoinder 
as their right arises out of one and the same 
decree.) 

(*18) 18 Ind Oas 764 (766) (Gal). (Single suit for 
maintenance by an excluded co-parcener, his 
wife and afterborn son is maintainable.) 

(’01) 8 Bom L R 668 (660). (Mahomedan widow 
and her daughter can sue jointly husband’s heir 
for their shares of inheritance.) 

2. ^ ^29) AIR 1929 Bom 61 (68). 

3. (’29) AIR 1929 All 668 (668, 669) : 61 AU 994. 

4. (’99) 9 Mad L Jour 168 (164). 


5. (’ll) 10 Ind Gas 891 (892) (Gal). 

6. (’46) AIR 1916 P G 124 (127) : 88 Mad 406 : 

42 Ind App 126 (P G). 

[8se (’98) 1898 Pun Re No. 84. page 294 (PB). 
(Remote reversioner can sue if nearer reversioner 
colludes or refuses to join.)] 

[But see (’88) 11 Mad 106 (114). (No fraud or 
collusion of nearer reversioners of a stanam 
of Malabar— Remote reversioners have noloeua 
standi.)] 

7. (’28) AIR 1928 Pat 411 (412). 

(’26) AIR 1926 Bom 842 (842). 

(’26) AIR 1926 Sind 66 (68) : 19 Sbid B MB. 

NateO 

1. (1898) 2 Q B 44 (62, 64)i Stroud T. Lbwsoxi. 
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which they wen t Hemig ae a wen sot idestieaL It wee held tint the ^ntiSe could sot sue 
as each of their cases gave rise to different questions.* 

3. Plaintiffs instituted a suit for the estaUishment of occupancy rights in their various 
holdings against the shrotriemdar. The genuineness of the muchiltiras alleged to have been executed 
by some of the plaintiffs was denied and certain decrees obtained against some of the plaintiffs wen 
challenged as having been fraudulently obtained. It was held that the suit was bad for 
as it gave rise to different questions of foot and law in the case of the diffennt plaintiffs.* 

See also the undermentioned ease.* 


0.1 R .1 
l(otM6-7 


7. "Jointly.” — Even in the case of persons jointly entitled to any relief the 
rule only says that all such persona may be joined as plaintiffs in one suit. This 
however does not affect the general principle of law that all such persons must be made 
parties to the suit either as plaintiffs or as defendants} The reason is that all such 
persons together represent a single and indivisible right which cannot bo adjudicated 
upon and no effective decree can be passed by the Oonrt, in the absence of any such 
person.^ The following are all illustrations of persons in whom the right to relief exists 
jointly and who, therefore, must be made parties to the suit in order that an effective 
decree may be passed therein — 

(1) Joint owners of property suing to recover the same.’ 

(2) All executors who have proved the will suing to recover the property belonging 

to the estate of the testator.^ 

(3) Go-trustees suing to recover trust property.' 

(4) Members of a committee appointed under the Beligious Endowments Act (1863), 

suing for the removal of a person acting as a trustee of the endowment.' 

(6) Joint promisees under a contract suing to enforce the contract.^ (See Oontriiot 

Act, Section 45.) 

A suit by creditors to set aside an alienation as being fraudulent within the 
meaning of Section 53 of the Transfer of Property Act must be by or on behalf of all.' 
Eo also a suit by members of a Hindu joint family to recover a property belonging to 
the joint family must be by or on behalf of all the members.' 


2. (’26) AIR 1926 Mad 67 (57. 68). 

3. (’26) AIR 1926 Mad 1140 (1140). 

4. (’89) AIR 1939 Pat 167(168). (Where a defen- 
dant in a Buit claims relief ae against a co-defon- 
dant, in respect of the same transaction as that 
with reference to which the suit is brought, he 
can be added as a co-piaintiff, for, if he brought 
a separate suit, a common question of law and 
fact would arise.) 

Note? 

1. (1816) 1 Met 244(262) : 16 R R 110, Wilkins 
V. Pry. 

■(’08) 86 Oal 881 (844) : 86 Ind App 78 (P 0). 

(’18) 20 Ind Cas 829 (880) (Oal). (Following 1 
Mer 344.) 

(’37) AIR 1937 Mad 984 (984). 

(’86) 7 AU 818 (816, 817) (F B). 

See eases cited in foot-notes (3) to (11) below, 

2. [See (’16) AIR 1916 Pat 44(46) : IPatL Jour 
487.1 

[See also (’89) AIR 1989 Nag 342 (344) : I L R 
(1989) Nag 616. (The object of joining neces- 
sary parties is to enable the Oonrt to pass an 
' ''Ueottve decree.)] 

5. (’8^ 10 Bom 82 (84). 

<’97) 21 Bom 164 (168, 169). 


(’03) 6 Bom L R 577 (678). 

(’08) 7 Oal L Jour 251 (260). 

(’68) 10 Suth W R 108 (109, 110). 

(’81) 8 Mad 284 (285). 

4. (’38) AIR 1928 Mad 887 (837). 

5. (’07) 6 Oal L Jour 527 (588, 684). 

(’82) AIR 1982 Oal 27 (29). 

(’18) AIR 1918 Oal 810 (811). 

’86) 11 Oal 888 (840). 

’82) 8 Oal 42 (60): 8 Ind App 135 (P 0). (Suit to 
set aside alienation of trust property.) 

’32) AIR 1932 Mad 817 (318, 819). 

’16) AIR 1916 Mad 1196 (1197) ; 89 Mad 466. 

6. (’16) AIR 1916 Pat 44 (45) ; 1 Pat L Jour 437. 
(’78) 2 Mad 300 (201). 

7. (’06) 2 Oal L Jour 496 (498). 

(’83) AIR 1982 Mad 588 (684). 

[See (’80) 6 Oal 808 (807).] 

[See also (’89) AIR 1939 Nag 242 (244) : I L R 
(1989) Nag 516. (Mortgage in favour of D and 
B— Suit by B alone— B dying daring course of 
suit— B acquiring B’e rights of recovering debt 
— Non-joinder of B held immaterial.)] 

8. (’07) 84 Oal 999 (1006). 

». (’07) 39 AU 811.(817). (Debt due to joint family.) 
(’94) 17 Mad 123 (126). (Do.) 
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O.iB.1 
Botes 7-9 


Where a namber of persoBS are jointly entitled to the same relief in respect of a 
transaction and one of them wishes to sne to enforce that relief, the proper course is 
for him to ask the other persons to join in the suit as co-plaintiffs, if they refuse to 
join in the suit as plaintiffs, they must be joined as defendants.^** But the really 
essentisl point is that all the persons jointly interested must be on the record as partieSr 
whether as plaintiffs or defendants. Hence, a suit should not be dismissed merely- 
because the plaintiff fails to prove that before joining the persons jointly interested 
with him as defendants, he asked them to join as co-plaintiffs and they refused: 
to do soC^* 


8, " SeTerally." — Whore the same transaction entitles each one of a number 
of persons to relief severally, t. e., individually and not jointly, they may all join as 
plaintiffs in the same suit under the present rule if the questions to be decided are 
common.^ But this course is not obligatory. One or more of such persons may sue 
separately to enforce the relief.* Thus, where every member of the community has an 
individual right to worship on a platform round a sacred tree, he may sue alone for the 
removal of any obstruction placed upon the platform.* The other members of th& 
community may also join as plaintiffs in the suit. But this is not necessary for the 
maintainability of the suit. 


9. " In the alteraatiTe." — A and B sne 0 alleging that either A on B is 
entitled to relief against C in respect of a certain transaction. The present rule 
permits the joinder of A and B in one suit in such a case.^ Thus, in the undermentioned 
case* A, the widow, and B, the adopted son of C, a deceased person, sued for a debt 
due to 0. The adoption was questioned by C’s reversioners. But A did not dispute 


10. (’80) 133 Ind Oas 697 (698) : 1980 AUL Jour 
347 (348). 

(’97) 34 Oal 883 (888). 

(’97) 31 Bom 413 (431, 433).(I^lrepreMntative 
of dsoeased partner oan svie, if Barriving partner 
impleaded as defendant.) 

(’17) AIR 1917 Cal 686 (686). 

(’99) 8 Oal W N 336 (336). 

(’87) 14 Oal 301 (303). 

(’78) 1 Oal L Rep 481 (433). 

(’37) AIR 1937 liah 139 (139). 

(’36) AIR 1936 Lab 604 (606). 

(’06) 1906 Pan Re No. 13, page 66. 

(’91) 1891 Pun Be No. 43, page 337. (Claim based 
on contiguity— No restriction as would neceed. 
tate all the co-sharers joining.) 

(’66) 1886 Pun Re No. 87, page 360. 

(’93) 16 Mad 111 (116). 

S Ind Jour (M S) 308. 

(’36) AIR 1936 Oudh 71 (71). 

11. (’06) 18 Mad L Jour 496 (496). 

(’03) 34 All 336 (338). 

(’38) AIR 1938 Oal 606 (607). (Privy Council 
affirms this view as is seen in 86 Oal 881 (P 0.) ) 
(’99) 36 Cal 409 (413) (P B). 

I ’97) 1 Oal W N 331 (333). 

I ’81) 13 Cal L Rep 688 (690). 

I ’81) AIR 1981 Lab 446 (446). 

10) AIR 1919 Oal 340 (340). (Consent of the 
other administrators to implead iu pro forma 
defendants.) 

(*17) AIR 1917 Mad 608 (699). 
:<’06)39MSd803(808). 


’08) 36 Mad 461 (463). 

’08) 36 Mad 649 (663) (F B). (Dscided ”on the 
terms of the Transfer of Property Act.”) 

Tho contrary view hrid «n the f blowing eaiet- 
is not good law : 

(’97) 1 Oal W N 669 (660). (The co-sharer neither 
refused to join nor withheld the consent.) 

(’01) 34 Med 396 (399). (Case of uralans under- 
Malabar law.) 

(1000) 38 Mad 63 (84). (Do.) 

(’91) 14 Mod 469 (490). (Do.) 

(’90) 17 Oal 160 (163). 

(’99) 9 Mad L Jour 813 (813). 

Notes 

1. (’83) AIR 1983 AU 401 /403). 

2. (’97) 34 Oal 886 (888, 890). 

(’01) 1901 All WN 86 (86). 

(’84) 8 Bom 483 (460). 

(’07) 6 Oal L Jour 888 (891). 

(’Ol) 1001 Pun Re No. 91, page 810. 

3. (’97) 34 Oal 886 (888, 890). 

Note 9 

1. (’31) AIR 1931 Nag 9 (10). 

(’96) 33 Cal 888 (841, 843). 

(’16) AIR 1916 Lah 47 (47) : 1916 Pun Be No. 10. 
(’06) 1006 Pun Re No. 9, page 39. 

(’33) AIR 1933 Mad 174 (176). 

(’06) 38 Mad 600 (608). 

(’37) AIR 1937 Oudh 484 (486) : 8 LCck 341. 

(’08) 36 Mad 647 (649) (F B). 

2. (’93) 16 Bom 119 (133, 138). 

[See also (’08) 36 Mad 647 (640) (F B). 

(’04) 38 Bom 94 (99). J 
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the adoption and joined Dvith B in instituting the snit praying that if the adoption 
was established a decree should be passed in B’i favour but that if the adoption was 
held not proved, a decree should be passed in favour of A. It was held, that the suit 
was not bad for misjoinder as it came within the expression "alternative” in the 
present rule. But if in the above case the widow disputed the adoption, she and the 
adopted son could not be joined as plaintiffs in one suit.’ The reason is that the role 
does not warrant the joinder, as plaintiffs in one snit, of rival claimants each of whom 
denies the right of the other. Where, again, it is not alleged that the right to relief 
exists in the alternative but the plaintiffs are joined in the hope of getting a decree 
by something like a mass attack on the defendants and of afterwards dividing 
the fruits of victory among the plaintiffs by. further litigation inter ae, such a suit, 
their Lordships of the Privy Council observe, is inconvenient in plan and must be 
condemned.* 

10, Appeal. — The rule contained in 0. 1 B. 1 applies to appeals also. Hence, 
where a suit is filed on loot of a promissory note executed by the first defendant in 
favour of the second defendant and assigned by the latter to the plaintiff and is 
dismissed as against the first defendant but is decreed in full against the second 
defendant, the plaintiff and the second defendant can prefer a joint appeal to have 
the first defendant also made liable.^ 

11. Neoessary and proper parties. — See Notes under Order 1 Buie 10. 


R. 2. [New.] Where it appears to the Court that any joinder 
p»wer of Court to of plaintiffs may embarrass or delay the trial of 
order eoparato trial*, the suit, the Court may put the plaintiffs to their 
election or order separate trials or make such other order as may 
be expedient. 

[R. S. C., 0.16 R, 1.] 

1. Power of Court to order separate trials.— This rule is new and 

empowers the Court in suits in which more plaintiffs than one are joined, to order 
separate trials, or require any one plaintiff to elect to carry on the suit or to make 
any other appropriate order.^ It, however, applies only to cases in which the plaintiffs 
are properly joined in a suit under Bole 1, but in which separate trials or election is 
necessary for avoiding embarrassment or inconvenience or delay. It has no application 
to oases of misjoinder of plaintiffs.’ Where the same plaintiff sues for possession of 
several properties in separate capacities, as for instance, in a personal capacity and 
in the capacity of a trustee, the Court may order separate trials.’ 

The High Court can, in revision, subject to the conditions laid down in Section 
116 ante, interfere with an order under this rule.* 


3. (’88) 6 Mad 289 (848). 

[dfM also (’14) AIR 1914 Bom 181 (184) : 88 
Bom 979.] 

4 . (’18) AIR 1918 P 0 49 (60) (P 0). 

NoUlO 

1. (’98) AIR 1998 Lah 688 (689). 

Order 1 Rula 2— Note 1 
1. (’W) 1 Q B 771 (779), Sandas v. Wildsmlth. 


2. (’18) 18 Ind Oas 181 (182) (Low Bar). (Joint 
mortgage— One suit by all the mortgagor* to 
redeem the mortgage.) 

(’04) 86 All 218 (920). 

[But lee (’14) AIR 1914 Cal 795 (796).] 

3. (’98) AIR 1988 Cal 199 (209) : 66 Cal 164. 

4. (’18) AIR 1918 Mad 1187 (1189). 

(’22) 16 Mad LW 176 (176). 


0 . 1 11.1 
Hotes 9^1 


0. 1 R. A 
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t R. 3. [S. 28.] All persdzie^ may be joined’ as defendants 

Wiw may iM jr«-Ti i egai^st whom any right to relief* in respeet of 
ai dafandanii. or arising out of the same act or transaction* 

or series of acts or transactions is alleged* to exist,* whether 
jointly,’ severally® or in the alternative,*® where, if separate suits 
were brought against such persons, any common question of law or 
fact would arise. 

[1877, S. 28; Cf. E. S. C., 0. 16 R. 4. See 0. 11 R. 3.] 

Synopsis 


1. LegitUUve cbanget. 

2. Scopa and object of tbo Rule. 

3. periont may be joined as defendants 

against wbom any right to relief 

esisU.*’ 

4 » Tbe parties must be within the jurisdic- 
tion of the Court. 

5. ‘‘Alleged.** 

6. In respect of tbe same act or transac- 

tion. 

7. “Jointfy.** 


8. Joint tort-feasors. 

9. “SeveraUy.** 

10. ‘in tbe alternative.** 

11. Award of costs in claims of alternative 

reliefs. See S. 35 Note 9. 

12. Ancillary reliefs. 

13. Separate trials. 

14. Appeal. 

15. Classes of cases illustrating the above 

principles. See Notes to 0. 1 R. 10. 


Other Topics (miscellaneous) 

Bfisjoinder of defendants. See 0. 1 R. 10. Several kinds of suits— Joinder of defendants in. 

O. 2 R. 8 compared. See Note 2. Bee 0. 1 R. 10, 


1. LetfslatiYo changes. — 

1. The words respect of the same matter'’ have been substituted by the 
words '*in respect of or arising out of the same act or series of acts or transactions." 
Under the old Code there was a conflict of opinion as to the interpretation of the words 
"same matter." One view held that it was equivalent to "same cause of action."^ 
According to another view, it was used in a more comprehensive sense than the words 
"cause of action" and was intended to allow a joinder of defendants even where relief 
was sought in respect of separate causes of action against the different defendants so 
long as they all arose "in respect of the same matter."^ This conflict has now been 
removed by giving legislative recognition to the latter view. 

2. The words "where if separate suits were brought against such persons any 
common question of law or fact would arise" are new. This alteration lays down a 
condition for the applicability of the rule. 

3. The words '"the right to any relief" have been changed into ''any right to 
relief," thus giving the rule a wider scope.’ 

2. Scope and object of the Bnle. — This is the main rule governing the 
joinder of defendants. The object of this rule and of 0. 1 B. 1 is to avoid 

Order 1 Rule 3 — Note! (’ll) 9 Ind Gas 665 (566) (Mad). 

1. (’88) 5 All 168 (168) (FB). VOS) 81 Mad 252 (256, 267). * 

<*08) 27 Mad 80 (88). 3. (1899) 1 Oh 56 (59, 60), The UnivwsiifeB cf 

2. (’02) 36 Mad 786 (746, 746, 747). Oxford and Cambridge v. George Gill and Soni. 

(*88) 6 All 168 (175) (FB). (Per Mahmood J.) (These words which occur In Sdles of Siijpem 

V 88} 9 Oal 768 (765). (Defendants with one com- Court, 0. 16 R. 1, were so oonstmed.) 

snon defence.) (1898) 2 Q B 44 (60,52), Stroud v. Lowson. {Do*) 
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mnltiplioity of suits and needless expense, if it could be done without embs^assmont 
to the paxties tod the Gourt.^ All persons may therefore he joined as defendants against 
whom any right to relief is alleged to exist, provided that — 

(1) such right arises in respect of the same act or transaction or series of acts or 

transactions, and, 

(2) the case is one where if separate suits were instituted against the defendants 

any common question of law or fact would arise. 

' It is not necessary that all the defendants should be interested in all the reliefs 
and transactions comprised in the suit or that the liability of all the defendants should 
be the same* No;;, is it necessary that the evidence as regards each of the defendants 
should be the same’ or that the cause of action against each of the defendants should 
be the same.’ But it is necessary that both the conditions set forth above should exist’ 
though in order to satisfy the second condition, it is enough if there is one question 
common to all the defendants which is of sufficient importance in proportion to the 
rest of the action.’ 


The provisions of this rule, like those of 0. 1 B. 1 ante, are not imperative and 
obligatory^ nor are they exhaustive of all cases of joinder of defendants. Additional 
power to make certain persons defendants is expressly given by Buies 6, 7 and 10 infra, 
although no right to any relief is alleged or can be alleged against them.’ 

As has already been observed in Note 1 to Order 1, this O^er though headed 
"Parties to Suits" deals also to some extent with joinder of causes of action’ inasmuch 
as when a plaintiff frames his suit he joins persons as defendants because he claims to 
have a cause of action against them. 0. 2 B. 3 deals exclusively with the joinder of 
causes of action. Order 1 Buies 1 and 3 and 0. 2 B. 3 really deal with the same problem 
from two different standpoints. The former two rules are based upon the fundamental 
principle that needless multiplicity of suits should be avoided, while the latter aims at 


(’18) AiB 1918 Cal 858 (863) : 45 Cal 111. 

Note 2 

1 . (’38) AIB 1938 Cal 93 (98). 

(’18) AIB 1918 Cal 858 (868) : 46 Cal 111. 

(’86) AIB 1986 Mad 449 (463). 

2. (’38) AIB 1938 Mad 831 (383). 

(’36) AIB 1986 Mad 449 (464). 

(’88) AIB 1988 Nag 461(468):I1 jB (1939) Mag 39. 
Seo Buie 5, infra. 

[See also (’88) 6 All 168 (177).] 

3 . (’38) AIB 1938 Bom 91 (94). 

(’18) AIB 1918 Cal 868 (864) : 45 Cal 111. 

4. (’38) AIB 1938 Cal 199 (300) ; 66 Cal 164. 

’07) 81 Bom 616 (633). (Case under the old Code.) 
’88) 6 All 168 (170) (FB). 

’88) AIB 1988 Bang 430 (431, 433) : 1988 Bang 
Jj R 897 

[But aee (’18) 31 Ind das 488 (441) (Cal). (The 
dissentient judgment of Coze, 3.) 

8 . (’18) AIB 1918 Cal 868 (869): 46 Cal 111. 

(’88) AIB 1988 Mad 633 (638). 

(’88) AIB 1988 Fat 668 (668). (Condition relating 
to common gnestion alone was present in this 

(’^im 1984 mnd 176 (176). (Suit against cer- 
tain managing agents of mills for Infringement 
of trade-marks— Snbssqnently plaintiff applied 
to have owners of the mllle added ae defendants 
— Hitd, both the conditions wan satisfied and 


joinder proper.) 

(’30) AIB 1930 All 180 (185). 

(’ll) 13 Ind Cas 813 (833) (Bom). 

(’09) 8 Ind Cas 165 (168) : 84 Bom 358. 

(’31) AIB 1931 Cal 668 (655). 

('36) AIB 1936 Mad 911 (913); 49 Mad 886. 

(’30) AIB 1936 Bind 66 (68): 19 Sind L B 896. 
(1898) 3 Q B 44 (63, 64), Stroud v. Lowson. 

(’84) AIB 1934 Sind 176 (176). 

{See also (’84) AIB 1984 Cal 406 (406). (The 
right to relief arose ont of the same act and at 
least two common questions of fact were likely 
to arise if serarate suits were filed— 0. 1 B. 8 
held applied!) 

(’38) AIB 1988 Bang 430 (433): 1988 Bang L B 
897.)] 

6. (1931) 3 K Bl(ll, 16), Payne v. British Time 
Bworder Co. 

(’83) AIB 1983 Bom 1 (3). 

(’38) AIB 1938 Cal 199 (301): 65 Cal 164. 

(’31) 69 Ind Cas 633 (633) (Lah). 

7 . See Note 8, infra. 

8. See Buies 6, 7 and 10. 

9 . (’84) AIB 1984 Mad 367 (868): 67 Mad 1031. 
(Order 1 B. 8 applies to joinder of causes of 
action as well as to joinder of parties— AIB 1936 
Mad 911 (FB), Followed.) 

[Bee (’88) AIB 1988 Bang 188 (188): 1938 Bang 
L B 808 (SB).] 


0.1 K. 8 
Note 8 
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0> 1 K. 8 the principle that the trial of the sait Bhonld not be embarraeaed. 0. 2 B< 3 must 

Notes 8-8 therefore be read so as not to clash with this rule.^^ This rule will enabfe the joinder as 

defendants in the same suit, of a person against whom damages are claimed on the 
basis of a breach of contract and another against whom damages are claimed on the 
basis of a tort where both the causes of action arise '^ut of the same tiansSction or 
series of transactions.^^ 

8. “All pe^ns may be Joined as defendants against whom any right to' 
relief . . . exieti” — 

A “Persons” — The word “persons” includes corporations whether incorporated 
or not.* For the purpose of Admiral^ proceedings a ship has been held to be a 
“person”* 

^ “May be joined.” — The rule is not imperative.* A plaintiff is not bound to sue 

every possible adverse claimant in the same suit. He is "dominus litis” and may 

choose to implead only those persona as defendants against whom-he wishes to proceed 
and may leave the questions as against others to be decided on a future occasion or 
allow them to be barred at his own risk.* In oases of joint tort-feasor^ it is open to 
the plaintiff to sue any or all of the tort-feasors in one suit though by suing some 
persons only his remedy against others might become barred.* The same principle 
applies in the case of joint contractors also. See Order 1 Buie 6. 

“Bight to relief.” — Whether a person can have relief, against a pi^icular 
person or persons, is a matter that is gov^ed by the substantive law. As a general 
rule only those persons can be joined as parties to a suit against whom any right to 
relief is alleged to exist.* But in certain cases,* as for example where the right to relief 
exists in the plaintiff jointly with others and such others refuse tp join him as 
plaintiffs, it will be necessary to add them as defendants though no right to relief is 
alleged to exist against them. See Order 1 Buie 10, infra. , . 

(’68) 8 Agra 181 (131). (Principal sued for acts 
ofagent— Agent not a necessary party to the suit). 
(’78) SNWPHORaS (88). 

(’80) 6 Bom 208 (316). 

(’88) AIR 1938 Cal 88 (84). 

(’26) AIR 1936 Cal 1201 (1801). 

(’36) AIR 1986 Cal 463 (463). 

(’24) AIR 1984 Cal 1050 (1050). 

(’24) AIR 1934 Cal 869 (869). 

(’15) AIltrl916 Cta 408 (408, 404). 

(’76^86 8nthWR17(ie). a 
(’ 71) 16 Suth W B 6 (6). 

(’69) 11 Suth WR 187 (187). 

(’68) 9 Suth W B9(10):ll Moo InaApp468(PC). 
(’89) 1889 Pun Re No. 108, p. 878. 

(’88) 1888 Pun Be No. 41, p. 107. 

(’86) AIR 1936 Mad 1110(1117). (Administration 
action— tlebtpre to the estate are not necessary 
parties.) . ' 

(’96) 6 Mad L Jour 186 (187]|t’ 

(’84) AIR 1984 Pat 178 (178). 

(’88) AIR 1938 Pat 66 (70) : 8 Pat llO. 

(’ll) 10 Ind Oas 779 (779) (Low But). (A peisbii 
admittedly a faenamidat isnotaneeassaryjorty.) 
[See also (’80) AIR 1980 Lab 45 (46).}' ' 

7. (’18) AIR 1918 Mad 1187 (118^^ (Suit fox 
recovery of pn^erty^^ > ; . s 


10. (’81) AIR 1981 Bom 880 (880). 

(’83) AIR 1932 Bom 1 (3). 

1’18) AIR 1918 Cal 868 (869, 863,868): 45 Cal 111. 
(’ll) 13 Ind Cas 867 (868, 869) Nag L R 180. 
(’10) 8 K B 9«4 (866, 867), Com|bhia Sausinena 
V. Houlder Bros. 

(’84) AIR 1984 Mad 867 (868): 67 Mad 10B1« 

11. (’88)AIBll98SBang 186 (188): 1938 Bang HR 
808 (SB). (AIR 1936 F 0 84 (PC) Followed.) 

NoU 3 

1. Act 10 of 1897, Section 8 (39). 

2. (’88) 13 Bom 887 (841). 

3. (’88) 8 Cal 888 (846). 

(’86) AIR 1986 Mad 760 (763). 

4. (’03) 37 Bom 81 (41). 

(’88) AIR 1988 Mad 726 (738). 

(’15) AIR 1916 All 817 (817, 818). 

8 . (’07) 6 Cal L Jour 888 (890, 891). 

(1900) 3 Bom L R 888 (886). 

C90) 14 Bom 408 (416). (Per Scott, J.— A decree 
obtained against joint tort-feasors bars a suit 
against the others on the same cause of action.) 
(*86) AIR 1986 Mad 760 (769). 

4. See the feiloteing eases: 

(’98) 8 Mad L Jour 8 (4). 
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4. The pavtlsB must be within the Jurisdlotion of the Court. — In a 0. 1 B. 8 

suit against and B in which the Court had joriadiction against A hut none against B, Motes 
Mr. Justice WoodrofFe observed as follows : 

**In my opinion 0. 1 B. d has no bearing on the case. That Rule of the Order is a provision 
yvhick rdates to a joinder of parties; and it assumes the existence of a suit in a proper formi, 
the Court having jurisdiction to try the suit. If the Court^has such jurisdiction, 0. 1 B. 3 may 
come into play.* ^ 

^ 6. ''Alleged." — The question of misjoinder of defendants in any particular 
case must be judged from the fact whether it is alleged in the plaint that there is 
agftinst the defendants any right to relief arising out of the same act or tran.^iction.^ 

Whether that^^alSIgatlbn is right or wrong 'is not a question to be considered; the 
question is whether upon the facte^ as alleged in the plaint and having regard to the 
relief asked for, there is any misjoinder.^ It does not dei)end upon the defence set 
up* or on the evidence* or on the decree awarded to the plaintiff.® It is submitted 
that the undermeiftiened case * so far as it held that the Court could go into the 
evidence and then hold that there was misjoinder in spite of the fact that all the 
necessary allegations woro made in the plaint, cannot be accepted as correct. 

6. In Ttnptot of the same aot or transaotion. — The word "same” 
preceding the words “act or transaction*’ applies also to the words “series of acts or 
transactions.”^ 

'^The simplest instance of cases where any right to relief arises out of the same 
act pr transaction occurs in suits in which the plaintiff challenges, for instance, an 
order or act of a Court or of an executive authority, joining several persons as 
defendants who claim rights under the said act or order as against the plaintiff, 
whether jointly, severally or in the alternative.* A right to relief cannot be said to 
arise out of the same act or transaction if the case against each defendant is entirely 
distinct and separate in its subject-matter from that of the other defendants.* In a 


Note 4 

1. (*22) AIR 1922 Cal 600 (501) : 49 Cal 895. 

[See also (*67) 1867 Pun Re No. 72.] 

Notes 

1. (’05) 27 All 564 (566). 

(’32) AIR 1932 Bom 1 (2). 

(’19) AIR 1919 Bind 55(56) : 13 Sind L R 133. 

2. (’05) 27 All 564 (566). 

[See (’38) AIR 1938 Mad 329(330). (The allega- 
tions in the plaint alone should have b^n 
^looked into i;^. order to come to a finding whe- 
ther a certain defendant is ur is not a necessary 
party.) 

(’18) AIR 1918 Cal 586 (587).] 

3. (’79) 4 Cal L Rep 455 (457). 

(’29) AIR 1929 Oal 667 (668). 

‘ 4 . (’78) 19 Bath W R 203 (203). 

5. (’19) AIR 1919 Sind 55(50) : 13 Bind L R138. 

6. (’87) 14 Cal 681 (686). 

Note 6 

1 . (’09) 8 Ind Castes (168) : 34 Bom 858. 

(’26) AIR 1926 Bind 66 (68) : 19 Sind L B 395. 

2 . (’98) 23 Bom 266 (271). (Several creditors 
attaching property in execution of several decrees 

Claim suit impleading all— Relief is in respect 
of same matter.) 

(1900) 10 Mad L 7oai 384 (385, 386). (Do.) 
(1900)37 0.1498(497,490). 


(’09) 3 Ind Gas 8 (4) (All). 

(’98) 1898 Bom P 3 198. 

(’01) 28 Cal 769 (783, 783). 

(’88) 9 Cal 768 (TM). (Ei^ecation sale in favour of 
several purcbltsere Suit againM, for setting 
aside sale.) 

(’SM AIR 1925 Mad 1287 (1238). ^ > 

(.’04) 27 Mad 94 (97, 98).. 

(’25) AIR 1926 Pat 328 (232). 

(See also (’34) AIR 1934 Mad 367 (370) : 57 
Mad 1081. (Suit against fraudulent trustee for 
embezzlement of money — Ufa several agents 
who had connived at breach oftrust impieaded 
— There is no misjoinder.)] 

3. (’84) 6 All 106 (108). (This case has been dis- 
sented from in 82 All 14 on the ground that in 
a suit for pre-emption the vendor is not a neces- 
sary party.) 

*80) AIR 1930 AU 180 (186, 186). 

(•76) 7 N W' P H 0 R 188 (190). 

(’73) 6NWPHOR72 (74). 

(’ll) 13 Ind Gas 818 (832) (Bom). 

(’09) 8 Ind Gas 166 (171) : 34 Bom 858. 

(’60) 6 Bom 177 (179). 

(’24) AIR 1924 Cal 611 (611). 

(’09) 1 Ind Gas 861 (862) (Cal). 

(’74) 32 Stttb W R 884 (385). 

(’93) 1892 Pun Be No. 127, page. 436. 
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0.1 R.3 Boii against A, B, 0, D and E, the plaintiff alleged that certain goods banged to him» 

Rote 6 that A obtained the documents of title relating thereto from the jj^nttf by fraud and 

made them over to B, that B knowing that A had no title either to the document or 
the goods, wrongfully dealt with them and sold the goods to 0 and D, that 0 and D 
wrongfully claimed to retain the^goods And the dooumeets of titih, that ^ plddged^onw 
of the documents of title with E and ^at the goods in the pogpessicin of C, He 
dsMed recovery of the documents of title and the goods covered thereby, or in the 
alternative, damages. It was held that the kUeged fraud of A was the foundation of 
thn COM on which the rest of ijtfdepended, that it coieerned all the parties and t^^, 
therefore there was no misjoinder of parties.* ^ •« 

^ Where a plaintiff alleges a right against a person and sues to ehforce^ it, other 
persons who claim or seek to exercise the same right in opposition to the plaintiff may 
iMr. joined as defendants, because the infringement of ^the plaintiff’s right is the 
transaction out of which the whole claim ariiMS.^* * > 

4 

In a suifc for recovery of property by an owner against several persons who are 
alleged to have unlawfully got Into poiSession of various parcels oflafid and combined 
to reiast the right and title of the^ plaintiff, ^11 such peraons may be joined in one suit. 
The cause of the plaintiff is one and entire and cannot be affected by the title under 
^ which the defendants profess to hold. The plaintiff is entitled to claim ^Ibssession of 
his lands as a whole and not in fragments and sdl persons who oppose him in the 
enforcement of that right are concerned in his cause of action and therefore there 
cannot be any misjoinder of defendants.^ But if no connexion or conspiracy is a^eged. 
to exist between the various persons joined as defendants, or if it isimt alleged that' they 
acted in concert or under a common title, it cannot be said that the plaintiff's right 
relief arises out of the same transaction or series of transactions and the suit will be 
bad for misjoinder of defendants.^ 


(*88) 1888 Pun Re No. 189, ^ge 487. 

(’04) 27 Mad a» (82, 88). 

*24) 81 Ind Cat 648 (648) (Pat). 

(’87) AIR 1987 Nag 99 (100) : I L R (1987) Nag 
849. (Where the same property is mortgaged by 
two pesiES^ separately, the mortgagee cannot 
bring one edit in respe^ <#both the mprtgages 
against the mortgagors, inasmuch asr tlw tight 
to W&ef anms out of different acts.) » 
(89) AIR 1980 liahivm.(186). (Where a suit Is 
instituted by a vendee from a n^rtgagor lor 
Ifsdemption ^ two properties which are the 
subject-matter of the mortgage, it 4MU>t pos- 
sible in the redemption suit, to ^rant a decree 
for redeuyi^tion to the plaintiff against the mort- 
gagee on^yment of a certain sum, and to give 
him a decree against his vendor for another sum 
charged on one of the properties of the mort- 
gage. The two claims cannot be combined.) 
ISee (1900) 4 Oal W N 690 (592).] 

4k (18) AIR 1918 Oal 858 (859, 86(^; 45 Cal 111. 

5. (’06) 29 Mad 87 (89). 

<’09) 24 All 858 (860). 

I ’89) 11 All 38 (85). 

’21) AIR 1921 Gal 658 (665). 

I *84) 10 Oal 1061 (1068, 1069). 

I ’06) 16 Mad L Jour^265 (265,366)k 
< ’9SU8 Mikd 410 (417). 

*88) AIB 1988 All 007 ,(90^,. (Suit for Moonnti 
>- Defonduit ntbdngei# iMi aocoionto w«n 


settled with plaintiff’s brothers— Plaintiff’s 4p« 
plication to join brothers rejected onground of 
multifariousness — Held plaintiff's application 
should be allowed.) 

6. (’86) 13 Oal 147 (158, 154.) 

(’02) 29 Oal 871 (880,881). 

(’79) 4 Oal li Rep 455 (458). 

(’78) 19 Sutla W R 203 (208). 

(’24) AIR 1924 Nag 55 (56) : 19 Nag L R 178. 

(’09) 1 Ind 0aal20 (121) : 88 Bom 298. 

7. (’02) 6 Oal WN 585 (588). 

(’18>lIR 1918 All 425 Mff): dO All 7. 

(’18) AIR 1918 Oal 586 (587). 

(’87) 14 Oal 485 (489). 

(’14) AIB 1914 Mad 67 (67). 

(’19) AIR 1919 Low Bur 121 (122). 

[8ss also (’88) AIR 1938 Rang 420(421, 162) ! 
1988 Rang L R 897. (Where a landlord sued 
several defendants on the ground of either 
breaches of %nanoy agreements or trespass, it 
was held that the separ^ lettings to each 
tenant and separate equating byeaoh squattw 
did not constitute the samb act or the same 
series of acts or transactions.) 

(’85) AIR 1985 Mad 750(752). (Mbre ooinbidence 
of number of persons doing series of acts does 
not amount to their acting in domUnation or 
conspiracy — They must be shouna to hate 
acted concurrently. )] 
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'Wliere in n suit against a fraudulent trustee for breach of trust and embezzle. 0. 1 R> S 
ment of money, all his agents who had connived at the breach of trust are also Notes 
irngleaded, it cannot be said that there is misjoinder.* See also the undermentioned 
oases* for other illustrations as to what will or will not amount to a "same" transaction 
or series ef transactions within the meaning of tj^is rule* , <r 

7. “Jointty.” — In dtses of a joint liability or a joint and se^ral liability 
all the persons Ikble may be joined as defendants.^ Thus, where A and bis henamldar 
B joinlly execute a sale deed to 0 containing a joint covenant for quiet possession, and 
|he covenant is broken, 0 can sdb A and B for damagess^ 

8. Joint tort-feasOFSs — In suits on joint torts, each tort-feasor is responsible 
for the injury sustained by the common act and they can all be sued together.^ Thus- 
in a suit for damages for assault against A and B where the act was done simultaneously 
in pursuance of a conspiracy, there ia no misjoinder; for, in such a case the as&ult is 
single act or transaction^? ^ 


9. **SeYevany.'* Where the plaintiff'e right to relief against several persons^ 
arises out of the same act or transaction and where if separate snits were brought- 
against tbbm any oSmmon question of law or fact would arise, such persons may be 
joined in oqe suit as defendants though they are severally liable. Thus, in suits for 
contribution arising out of the same matter, all persons liable to contribute may be 
joined and the liability of each qiay be determined in proportion to his interest and 
provided for separately.^ Similarly, a suit to set aside a revenue sale for arrears of rent 
against several persons each of whom had purchased different separate items of property 
is not bad for misjoinder, the proceeding complained of being one, and the ground upon 
w6ich it is impugned being also the same.* 


Where a Hindu reversionary heir sues after the death of the widow for recovery 
of jpossession of immovable property belonging to the last male owner alleged to have 


8. (*84) Ant*1984 Mad 867 (870) : 67 Mad 1031. 

9. (’87) AIR 1937 Hang 197 (198). (The execution 
of a promissory note and the subsequent guarantee 
of the debt on that promissory note are a series 
of transactions within the meaning of 0. 1 H. 8, 

0. P. 0. Hence in a suit on a promissd^ note 
the subsequent surety can be joined with the 
co-executants of the promissory note.) 

(*87) AIR 1987 Mad 192 (198).(Applioation by Offi- 
cial Assignee to set aside number of alienations 
siade by insolvj^— ^Alieij^tionB alleged to beiout- 
Ibome of one senibe of fraud and conspiracy be- 
tween insolvent and Slienees— Alienations held 
could be attacked in one application and pro- 
ceeding.) * 

(’86) AIR 1986 Oal 684 (686). (Suit to declare 
easement right over pathway — Every owner of 
servient tenement denying plaintiS’s.^„right or 
obstructiBg the pathway is necessary party — 
Decree obtained in the absence ^ any such 
person is infruetno^) ^ 

(’88) AIR 1988 Nag 461 (468) : 1 L B (1989) Nag 
229. (Several alienations made by Hindu father 
constitute the same series of acts or transac- 
tions where they are all vitiated tgE the same 
circumstance viz.* that they were made for 
Immoral purposes.) 

(’88) AIR 1988 Oal 408 (408, 409>. (Where a 


surety under a mortgage- deed has paid in excess 
of his share, he is entitled to bring a suit for 
the amount paid against the principal debtor 
and the co-surety inasmuch as the plaintiff’s 
right to relief againsl^both the defendants arises 
from.^h*- 4Azno transaction, viz., the mortgage 
deed.) » • 

Krti l - 

1. (’96) 19 Ukd 60 (61). 

(’69) 13 Snth W B 864 (866). fOombining 
oppoM plzjntiff’g possenion.) 

(’88) 11 Mad 77 (81). 

(’06) 9 Oadh Oa. 142 (148). 

2. (’96) 19 Mad 60 (61). 

Note 8 

1. (’ll) 11 Ind Oa. 604 (606) (Oal). 

(’07) 6 Oal L Jonr 888 (390, 391). 

(’73) 19 Bath W B 818 (318, 219). 

2. (’03) 36 Bom 869(364). 

(’70) 14 Bath W R 419 (419). 

Note 9 

1. (’90) 12 All 110 (118, 114). 

(’77) 1 All 466 (466). 

’78) 6 N W P H 0 B 316 (316, 317). 

I ’66) 10 Beng L B 86gn (261n). 

l’66)8MadH0B187 (188). 

2. (’04) 87 Mad 94 (97.^8^ 




1964 


'PA&^S'XO aim 


. 0i$ B* J faiien improperly: alienaited. there vm a oonfliot of demsions under the old Code as' to 
Wtethw he ie entitled to join all the alienees in qne suit as d^endants.’* 

In fiup Narain t. Oopal Devi,* a ease under the dd Code, their Lordships of 
the Privy Council doubted vrhether in such a case there would be any misjoinder; 
Under the present rule’which is wider than the corresponding Section ofthe'oldOode, 
it is cleir that such joinder is permissible.' The aboTSCi^tioned prindpie is applicable 
not Only to suits fov possession but also to suits for mere declamtion^ .The eases above 
raferred to are ca^ of suits by reversioners: But the principle will apply to suits by 
junior members of a Hindu undivided family or by - members of a Malabar tarwad 
to set aside alienations, and to suits by heirs or successors-in-interest. to set aside 
alienations by the predecessors-in-interest.^ In a suit for partition of properties 
belonging to a joint Hindu family by a junior member against the father, it was held 
that thq vendees and mortgagees and others who had..obtained decrees against the 
father which were alleged to be collusive and fraudulent, were properly joined as 
parties.® 

10. '* In the altemathre.’* — A. suit by the transferee of a mortgage for sale 
against the mortgagor in which is also inclined a claim in the alternative for damages 
against the transferor, if it should appear that any portion of the debt had.bemi 
discharged by the mortgagor before the transfer and so was not recoverable from the 
mortgagor, is not bad for misjoinder. For the right to relief arises out of the same 
transaction though in the alternative} Similarly, in suits for rent against tenants, an 
alternative claim against the plaintiff’s co-sharers or vendors can be joined, if- it is 
alleged by the tenants that the co-sharers have received the whole or a portion of it 
ficom the tenants.® Where the plaintiff purchased certain land from A and was 
subsequently dispossessed by B, it was held that in a suit against B, for a declaration of 


3. (’S3) 7 Bom 389 (390) (No.) 
t’91) 16 All 879 (361, 383). (No.) 

(’09) 1 Ind Caa 130 (131) ; 88 BoA 398. (Yes.) 
t’lO) 6 Ind Oae 677 (678) (Oal). (Yes.) 

(’10) 6 Ind Oae 848 (348, 349) (Cal). (Yes.) 

(’97) 34 Oal 881 (883). (Yes.) 

fSO) 1899 Pun Be No. 34, page 134. (Yes.) 

(’78) 7 Mad H 0 B 360 (fes). (Yes— “ Buit by 
a peteon to set aside alienatione made' by hie 
falMr’B 'widows daring his minority.”) 

’(1900) 18 0 P lift 9 (IT). (Yea.) 

[See also (’74) 7 Mad H 0 B 39a(301).(YeB— 
at “Bait BgaiDIt alienees bom a deceased member 
of a Hlnda joint bmily.”) 

<’08} 80 All 660 (664).(YeB-.Mahomedandaugh. 
ter flliiig salt, as heiress of her dspeased fateer 
against her brother for her share in the pro- 
perty— All transferees from brother also made 
defendants— Sait held not bad for misjoinder.)] 

4. (’09) 8 Ind Oas 883 (886) : 86 Ind App 108 : 
86 Cal 780 (P 0). (BeverringlSOOPuhBeNo.l.) 

(’36) AIB 1996 Nag 816 (817). . 

<’14) AIB 1914 AU 898 (894) : 86 iO 406, 

4. (’09) 8 Ind Caa 883.(886) : 86 Ihd App 108. : 86 
dal 780 (PC). 

<’90) AIB 1930 Lah 19 (30) 1 1 Lah 896. 
rsi) 69 Ind Cas 639 (693) (Lah). 

7. (’9(4 AIB 1990 liah 19(90) : tLahS00.(7oi&t 
Hindnfomily.) 

<*99) 16 liad lV<39}.(llalfaar tamfed.) . 
|89)l9Had98A(S8^|,igj^^^ .. 


(’88) 11 Mad 106 (111). (Do.) 

(’07) 89 AU 367 (371, 378). (Heir.) 

(’16) AIB 1916 Bom 810 ,811): 40 Bom 861. (Do.) 
(’18) AIB 1918 Lah 184 (186): 1918 Pun Be No. 69. 
(’ll) 10 Ind Cas 48 (48) (Lah). 

(’ll) 9 Ind Oas 688 (588) (Lah). 

(’38) AIB 1938 Mad 880 (830). (Sait by adopted 
son to set aside alienations of adoptive mother.) 
(’36) AIB 1936 Mad 911 (913, 918) : 49 Mad 886 
(FB). (Suit receiver of temple properties to 
set aside alienations of prior trastee.) 

(’88) AIB198ft.Nag4m(468):ILB(1989)Nsg339. 
(Sait 1^ sons against father and his creditors 
-for iSeolaration that debts iacigtnd by father ape 
Immoral and hence not binding on them.) 

[Sm bewavar (’81) 1881 All W N 173 (173).] 

8. (’33) AIB 1933 Mad 883 (888) : 46 Mad 194. 

NotalO 

1. (’08) 81 Mad 353 (364, 366, 367). 

(’10) 7 lad Cas 69 (69) (AU). 

. [See aIsS (’ll) 18 Ind Cas 867 (868, 869) : 7 Nag 
L B 180. (Mortgage in favont of A and B— 
' A bringinti suit against jinortgagoC' and B— 
Claim against B in the alteimatlva — Theta is 
no miuoinder,) 

.(’10) 8 Ind Cas 1087 (1087, 1089) : 86 Mad 80.] 

2. (’19) AB 1919 Oal 908 (904).« 
(’ld)iJBl918.Cal 818 (618, 814). 

(’17) AIB 1917 Cat 867 r 

(W) 6 Oal Ii Joat.i80;(li6)r .. j . 
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his title, the plaintiff obuld also join A ae defendant praying for the refund of purchase 0# 1 E« 8 

money if it be found that B is the owner.’ Where the plaintiff filed a suit for recovery Hotei 10H18 

of money against two defendants alleging that one of them was his agent and had lent 

the other the suit amount and prayed for a decree against the other if the loan was 

true or, in the alternative, against the agent if he did not advance the loan, it was hold 

that the suit was not bad for misjoinder of defendants.^ See also the undermentioned 

cases.’ In cases where it is doubtful which of the two defendants is liable to the 

plaintiff, both of them may be joined in one suit with a claim for alternative relief.® 

See Buie 7, in/ra, 

11. Award of costs In claims of alternatlYs reliefs. — See Section 35, 

Note 9, supra. 

12. Ancillary reliefs. — Where there is one cause of action against some 
defendants and the relief claimed against the other defendants is only ancillary to the 
relief to be given to the plaintiff’ and not in respect of a distinct and separate cause of 
action, the suit is not bad for misjoinder.^ For example, where A and B are co-sharers 
of certain lands in the possession of G and D and A sues B, C and D claiming to eject 
C and D from his share, and for partition of his share as against the claim against 
B is merely ancillary to the relief claimed as against G and D which cannot be 
properly worked out without a partition of A's share. For this purpose B may be 
properly joined as a party to the suit.® 


18. Separate trials. — It has been already seen in Note 2 above that a 
plaintiff is entitled under this rule to join several defendants in respect of several causes 
of action arising out of the same act or transaction or series of acts or transactions. 
Though 0. 1 B. 2 applies in terms only to the joinder of plaintiffs and there is no 
corresponding rule in regard to the joinder of defendants, it has been held both in 
England and India that the principle of that rule is applicable to the case of the joinder 
of defendants also.^ If the trial of the suit is likely to be embarrassing owing to a 


<*86) 12 Gal 556 (657). 

<*09) 4 lud Gas 34 (34) (Mad). 

3. (*02) 29 Gal 267 (269). 

<*82) 8 Gal 963 (966, 966). 

4. (’06) 29 Mad 60 (51). 

[See also (1877) 6 Ch D 696 (701, 702), Child v. 
Stenning. (Plaintiff taking land on lease from 
TV — 8 already in posseBsion of lease-hold as 
Wb tenant — Plaintiff suing S and W claiming 
possession from S and also making alternative 
claim against W for damages — Joinder of 5 and 
W held not bad.)] 

5. (’71) 7 Mad H G B 123 (127). (Suit against 
A for a sum of money — A pleading payment of 
part to B — Joinder of B as a defendant is not 
improper.) 

(’88) AIR 1983 AU 147 (149). (Suit against agent 
for premium collected from lessee—J^ea that part 
of premium was paid by lessee direct to lessor — 
J oinder of lessee claiming sum in the alternative.) 

(’26) AIB 1926 Mad 185 (186). (Suit against 
debtor— Liability of his transferee can be tried 
in the suit.) jr* 

<’81) AIB 1981 Nag 20 (28) : 26 l^ag L B 869. 
(B^t against B on mortgage— B denying plain- 
tiff’s title and also pleading discharge by pay- 


ment to A — A may bo impleaded and claim of 
alternative relief against A is in proper form.) 
(’07) 81 Bom 616 (522). (Suit by owner of godown 
against two sets of defendants claiming rent 
from either of them.) 

(’34) AlH 1934 Cal 405 (405). (Suit against pleader 
for wrongful act of substitution of plaintiff as 
defendant in another suit — Pleader pleading 
authority of plaintiff’s naib and patwari — 
Common question arising if suits brought sepa- 
rately against pleader, naib and patwari — Naib 
and patwari should be impleaded in a suit 
against pleader.) 

6 . (’82) 8 Gal 170 (173). 

(’28) AIR 1928 Bom 91 (94, 95). 

(’09) 4 Ind Gas 312 (313) (Mad). 

Note 12 

1. (’88) AIR 1938 Rang 420 (422) : 1938 Rang 
L R 397. 

2. (*06) 29 Mad 29 (31, 82). 

Note 13 

I, (’28) AIR 1928 Cal 199 (201. 202) : 55GallG4. 
(1921) 2 K B 1 (16), Payne v. British Time 
Recorder Go. ^ ^ . 

[See (’26) AIB 1926 Sind 66 (68) : 19 Smd 


8CPC. 80. 
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0« 1 B> 8 variety of defences the Oonrt may order separate trials or make such other order as 
Hotes 18*^6 may be expedient.* 

11. Appeal# — If in any suit the Court holds that it is bad for misjoinder of 
defendants and orders the plaintiff to elect to proceed against some only, the order is a 
'judgment’ within the meaning of Clause 16 Bf the Letters Patent and an appeal lies 
therefrom. For, the order is in substance a decision that the suit as framed does not lie 
and the suit wilt have to be dismissed if the plaintiff does not comply with the order.^ 

IS. Classes of oases illustpatin^ the above prinoiples. — See Notes to 
Order 1 Buie 10. 


0. 1 R. 4 


Court may gim judg. 4, [Ss. 26, 28.1 Judgment may be given 

ment for or M^ainat on. ... . . , 

or more of joint parti... without any amendment — 

(a) for such one or more of tho plain^lf&i as jnar be found 
to be entitled to relief, for such relief ^ he or they may be 
entitled to ; 

(h) against such one or more of the defendants as may be 
found to be liable, according to their respective liabilities. 


[1877, Ss. 26, 28.] 


1. Scope of the Rale.,— Clause (a) of this role must be read with 0. 1 B. 1. 
'\^heie several persons in whom any right to relief is alleged to exist join together as 
plaintiffs in a suit, but it is found that only some of them are entitled to relief, a 
judgment may, under this rule, be given for such relief in favour of such persons.^ 
Thus, where four members of an undivided family sued the wi^ow of a deceased 
coparcener for possession of certain properties, but the Court found that only one of 
these was entitled to relief, it was held that judgment was properly given in his favour 
without any amendment.* But where no right to relief is alleged to exist in one of 
several plaintiffs and one plaintiff alone is found, as a matter of fact, to be entitled to 
relief, this rule will not apply, and judgpent cannot be given in his favour without 
amendment. Thus, where A and B sue C on the allegation that A alone is entitled to 
relief and that B is added merely as a pro forma partj)', but B alone is found to be 
entitled to relief, judgment cannot be given in his favour without amendment.* 


Clause (b) of this rule must, similarly, be read with 0. 1 B. 3. Where several 
defendants have been impleaded under 0. 1 B. 3 but some of them alone are really 


[See also (’84) AIR 1984 Mad 867 (.873) : 57 
Mad 1081. (When a Oourt Is of the opinion 
that a suit is had for multifariousness it ought 
to give the plaintiff an opportunity to amend 
his ^int and to elect — ^The suit ought not to 
he dismissed.)] 

2. (’09) 1 Ind Oas 130 (131) : 88 Bom 398. (Diffi- 
culty arising from variety of defences held 
cotdd he cured hy the snccesrive trial of issues 
separately affecting different defendants.) 

(’18) AIR 1918 Lah 184 (185) : 1918 Pun Be Mo. 
S9.(Do.) 

('ll) 10 Ini Cae 48 (48) (Lah). (Do.) 


(’38) AIR 1938 Oal 199 (303) : 55 Oal 164. 

(’88) AIR 1988 Nag 461 (463) :I L B (1989) Nag 339. 

Note 14 

1. (’18) AIB 1918 Oal 858 (861) : 45 Cal 111. 

Older 1 Nnk 4 _ Note 1 

1. (’37) AIB 1937 Oudh 484 (485) : 8 Luok 341. 

2. (’05) 38 Mad 600 (508). 

[But SM (’85) 7 All 860 (663). (A and B claim* 
ing ioiniwdght against 0—B having no right 
at all— NsM, A cannot he given relief wllftont 
amendmonl^)] 

S. (’39) AIR 1939 Bom 51 (58). 
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foand to be liable, judgment may, under this rale, be given against them ^rithout any 
amendment, according to their respective liabilities.^ 

An unsuccessful defendant, at whose instance another defendant is added as a 
party, may be made liable to pay the costs of the successful defendant.*^ 


n.«i««tbe . R- 5* I* be necessary 

intmtted in all the relief that Gvery defendant shall be interested as to 

‘ all the relief claimed in any suit against him. 

[R.S.C.,0.16R.5.] 

1. Scope of the Rule. — A suit which is otherwise properly constituted shall 
not be bad for misjoinder merely because the defendants are not equally interested in 
the relief claimed in the Quit.^ Thi^, a suit for accounts pgainst A and B as agents is 
not necessarily JJad for misjoinder merely because the plaintiff may ask for accounts as 
against A from 1265 to 1269 fasli and as against B from 1281 to 1283.^ Similarly, a 
suit is not bad for misjoinder merely because the relief claimed as against some of the 
defendants is only ancillary to the main relief claimed in the suit.’ 


R. 6. [ S* 29. ] The plaintifE may, at his option, join as 
Joinder of puti^Uabu pa^ies to the same suit all or any of the persons 
on Mino contract. sovorally, or jointly and severally, liable on any 

one contract, including parties to bills of exchange, hundis and 
promissory notes. 

[ 1877, S. 29 ; E. S. C., 0. 16 E. 6. ] 


1. Scope of the Rule. 

2. Joint Uability. 

3. Several liability. 

4o Joint and several liability. 

So Suit against one of several partners. 



6. Where decree against one co-contractor 

precludes suit against other co-con- 
tractors. 

7. ** Any one contract.*’ 

8. Suits on bills of exchange, hundU and 

promissory notes. 


Other Topics (miscellaneous) 

"At his option." See Notes 3 and 4. 

Parties in partnership suits. See Note 4 and 0. 1 B. 10 Note 15. 


4. (’95) 1895 All W N 28 (24). 

(*79) 4 Oal 949 (958). 

[See (’17) AIB 1917 Sind 98 (95) k 10 Bind L B 
29.] 

[Sssa2so(’88) AIR 1988 Pat 196(198):12 Pat 216.] 
8. (’79) 11 Gh D 82 (80), Child v. Stenning. 
(Cited in 10 Gal 446.) 

Order 1 Ride 8 — Noth 1 

1. (*07) 81 Bom 516 (522). 

(*09) 84 Bom 858 (868). 


(’ll) 10 Ind Gas 515 (520) : 1911 Pun Re No. 46. 

(’24) AIR 1924 Nag 55 (56) : 19 Nag L B 178. 
(Suit for possession against several defendants 
asserting titles to different portions of the land 
is not bad.) 

(’88) AIB 1988 Nag 461 (468). (Order 1 B. 5 is to 
be read with 0. 1 B. 3.) 

2. (’81) 7 Cal 654 (658). 

3. (’06) 29 Mad 29 (81). 

See also Note 12 to Order 1 Buie 8 above. 


0. 1 B. « 
Note 1 


0. 1 B. 6 


0. 1 B. 6 
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1. Sobpa of the Rule* — This rule is applicable only to suits on oontracU 
induding bills of exchange, hundis and promissory notes. The liability on a contract 
may be a joini one or ^ joint and several one or a several one. Where A becomes 
liable under a promise and after his death the liability survives to his heirs J3, 0 and 
D, the liability of the latter is a joini and single one.^ Where A and B jointly make 
a promise to pay a certain amount to C, each 6f them also severally undertaking to pay 
that amount, it is a case of a joint and several liability. Where A and B, each for 
himself, agree to pay a certain amount to C, it is the case of several liability. This 
rule deals with cases of several liability and cases of joint and several liability, the 
legal consequences of both kinds of liability, so far as this rule is concerned, being the 
same. 

2, Joint liability. — As has been seen in Note 1 above, a liability is joint if 
on the death of one of the joint promisors the liability becomes the liability of the 
surviving promisors and no liability devolves upon the heirs or legal representatives 
of the deceased promisor; survivorship is the distinguishii^.mark of a joint contract; 
where therefore there is no stirvivorship and "the liability ^extends beyorfd the 
surviving debtors to the estate of a deceased debtor, the liability is presumably joint 
and several.^ Judged by this test the liability of A and B under a joint promise to pay 
0 a certain sum of money is a joint and several one inasmi^ch as under Section 42 of 
the Indian Contract Act, 1872, it is provided that where two or more persons have 
made a joint promise, then unless a contrary intention appears by the contract, all 
such persons during their joint lives and after the death of any one of them his 
representative^ jointly with the survivor or survivors must fulfil the promise. There 
has, however, been a conflict of views on the point. It was held in the undermentioned 
ca^kes^ that a joint promise by A and B creates under Section 43 of the Contract Act, a 
joint and several liability. A contrary view has been expressed in the two cases noted 
below.* It is submitted that the former view seems to be the correct one. 

8. Several liability. — The rule provides that the plaintiff %nay at his option 
join in one suit all or any of the persons severally liable under a contract. Thus, where, 
by one contract each of two persons A and B agrees to pay a certain sum of money to 
C, A and B are severally liable under the contract and C can, under this rule, either sue 
A and B jointly or can bring separate and successive suits against them. 

4. Joint and SOTeral liability. — It has been seen in Note 2 above how a 
joint liability is different from a joint and several liability. Where under this rule the 
plaintiff sues one or some of the persons jointly and severally liable, the latter have no 
right to insist on the joinder of the other promisors so liable as parties to the suit.^ But 
this rule is confined to liability arising out of contracts. As will be more fully discussed 

Order 1 Rule 6 — Note 1 

1. (’03) 36 Mad 36 (S3 to 35). 

(’31) AIR 1931 CaH34 (535). (Bepresentatives of 
a tenant constitute one body, liable for the 
whole rent.) 

[But see (’36) AIR 1936 Cal 1066 (1068) : 68 Cal 
197 (PB).] 

Note 2 

1. (’18) AIR 1918 Cal 613 (616). 

2. (’98) 17 Bom 6 (11). 

(1900) 33 All 807 (816. 819). 

(’18) AIR 1918 Cal 613 (518). 

(’10) 6 Ind Oae 887 (887) (Cal). 

(’10) 6 lad Oae 786 (786) ; 88 Mad 817. 


[S«e also (’06) 88 Cal 680 (683). (33 All 480 
distinguished.) 

(’88) AIR 1988 Bom 407 (408).] 

3. (’78) 8 Cal 868 (359, 860). 

(’17) AIR 1917 Bom 368 (378). 

Note 4 

1. (’93) 1893 «>un Re No. ll, p. 89. 

(’88) AIR 1988 Nag 834 (836). 

(’84) AIR 1984 Pesh 94 (96). 

(1900) 33 All 807 (816, 816). 

(’01) 26 Bom 878 (886). 

(’96) 38 Oat 864n (666»). (Defendants peo^ieed 
to pay the amount seMiately and defendani 1 
actually paid his ihate.) 
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under Sule 10 infra, where the liability is a joint one but is not contractual, it cannot 
be enforced without joining as defendants all the persons jointly liable. 

In England the defendants can insist, even in cases of contracts, on the joinder 
of the other joint promisors as parties to the suit.^ 


5. Suit against one of seYeral partners. — Section 43 of the Contract Act 
applies to contracts entered into with firms or partnerships. Hence, by virtue of 0. 1, 
E. 6 ft plaintiff in enforcing such a contract is not bound to implead all the members of 
a firm as defendants, but is entitled to sue, as he chooses, one or more of them, for the 
performance of the entire contract.^ 


6. Where decree against one oo-oontractor precludes suit against other 
co-contractors. — A and B jointly promise to pay C a certain sum of money. C sues 
A separately and obtains a decree. He then executes the decree against A and the 
decree is satisfied. He cannot subsequently sue B on the same contract; because, 
having realized what was due to him under the contract, he has no longer any rights 
under it. But supposing the decree against A remains unsatisfied or is only partially 
satisfied, can C bring a separate suit against B for the amount remaining due to him 
under the contract? On this question there is a conflict of decisions. It has been held 
by the High Courts of Calcutta^ and Madras^ that such a suit is barred. These decisions 
are based on the view that the contract gives rise to but one cause of action and when 
once that cause of action is sued on and a judgment is obtained on it, the cause of action 
merges in the judgment and the plaintiff has no longer any cause of action against the 
other co-promisor. As regards the argument based on Section 43 of the Contract Act, 
viz,, that the plaintiff can under that Section sue, as he chooses, one or more of the joint 
promisors, it was said that the Section merely deprives a defendant of the right of being 
sued along with his joint promisors but does not operate to convert a single cause of 
action into several causes of action, so as to enable the plaintiff to file separate actions 
against both. On the other hand, it has been held by the Allahabad High Court^ that 
a fresh suit against B is not barred under such circumstances, on the ground that 
Section 43 of the Contract Act makes the joint liability of a co-promisor jomt and 
several, and also on the ground that, inasmuch as the present rule deprives the 
defendants of their right to insist on their co-promisors being joined as parties, the 
plaintiff gets a larger right of bringing separate suits against the promisors. The High 
Court of Bombay has also recently held that a fresh suit is not barred.* 

It is submitted that neither of the grounds relied on can be accepted as leading 
to the conclusion arrived at by the Allahabad High Court. That the liability under a 
joint promise by and B is joint and several does not affect the singleness of the cause 
of action. Nor can the deprivation of certain rights of the defendafits give the plaintiff 
any additional right. The same observations will apply to the decision in the 
undermentioned case of the Calcutta High Court in which it was held that when the 


<*78) 8 Cal 863 (860). 

2. (1918) 2 K B 8G9 (876), Norbury Notzio v. 
Griffiths. (It ia sufficient that the defendant 
makes out a reasonable and probable case of 
joint eontract.) 

(1879) 4 App Oas 604 (616, 616), Kendall v. 
Hamilton. 

[Sm d(«D <’18) AIR 1918 Cal 618 (618).] 

Not. 5 

1. (’83) 6 Bom 700 (708). 

(’98) 17 Bom 6 (11). 


(’08) 1902 Fun Be Bo. 87, p. 139. 

(’98) 31 Mad 266 (267). 

(’02) 16 0 P L R 61 (52). 

Note 6 

1. (’78) a Cal 853 (369, 860). 

2. (’82) 6 Mad 87 (44). 

(’85) 8 Mad 876 (878). (S. 43, Contract Act, not 
considered.) 

3. (1900) 28 All 807 (815, 816, 317). 

4. (’88) AIR 1988 Bom 407 (408). (Dissenting 
from A I B 1917 Bom 268 and 24 Bom 77.) 


0. 1 B. 6 
Not«B4-6 
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0.1 R .6 
Votes (HI 


0. 1 R. 7 


obligation is joint and several an unsatisfied decree against one of the promisors is not 
a bar to an action against the others.* 

Suppose 0 sues both A and B (joint promisors), but A consents to a judgment 
against him, can 0 thereafter prosecute the suit against B alone. It has been held by 
the Bombay High Couft that C can do so,* on the ground that the doctrine in King v. 
Hoare^ * Vhich laid down that judgment recovered against a joint promisor was a bar 
for a further action in respect of the same liability against the other joint promisors” 
ought not to be applied to the prosecution of an action already instituted. 

7. ‘‘Any one oontraot.’’ — The rule only applies where the defendants are 

liable on the same contract. It does not apply where the defendants are liable on 
different contracts.^ ^ 

8. Salts on bills of 6X0han8e» hundls and promissory notes. — The 

drawer and the acceptor of a bill of exchange can be joined as co-defendants in a suit 
brought by the holder of the bill.^ But suppose A draws a*bill of exchange payable at 
sight on B and the latter, on presentation, refuses to accept ik In such a case, the 
holder of the bill has no cause of action against B and cannot add B as a co-defendant 
with Ay 

This rule does not say that any party must be joined as a co-defendant to a suit 
on a bill or hundi. But this does not obviate the need for joining a i)6rson who may, 
in the circumstances of the case, be a necessary party. 

Thus, where the endorsee sues the endorser for renewal of a lost cheque, the 
drawer also must be impleaded as the cheque cannot be renewed without his 
co-operation.* 

It must be remembered that the rule is only one of procedure. It merely enables 
the holder of a bill to sue all the parties in one action. It does not in any way affect 
the liabilities of the parties. Hence, where the holder of a bill of exchange sues the 
drawer, the acceptor and the endorser, the decree cannot provide that the endorser 
should be exempt from liability until the plaintiff has exhausted his remedies against 
the drawer and the acceptor.* 


R. 7. [New.] Where the plaintiff is in doubt as to the 

from whom roarem b to red^ess, he may join two or more defendants 
boMught. in order that the question as to which of the 

defendants is liable, and to what extent, may be determined as 
between all parties. 

[R.S.C.,0.16E.7.] 


5. (’80) 6 Ca. 391 (398, 394). 

6. (*17) AIB 1917 Bom 368 (378). 
(’01) 36 Bom 878 (886). 

7. (1844) 14 Ii J Sz 39. 

Note? 

1 . (’38) AIR 1938 Oal 490 (491). 

Nolo 8 

1 . (’78) 8 Oal 641 (641). 

(*78) 1 All 893 (898). 


(’67) 8 Agra 368(368). (Endormt alone may bo sued.) 
(’14) AIR 1914 Iiah406 (406). (Bondi dlehonoot. 
ed— Sait againet endormr — Dmwar was added 
a* co^efendant.) 

(1880) 6 App 04II 1 (11), Danoan Voz and (Do. t. 
N. and S. W. Bank. 


2. (’78) 

3. I ’80 

4. (’89 


8 Bom 183 (188). 

3 AU 764 (766). 

16 Oal 804 (806, 806). 
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Synopsis 

1. Scope of tlio Rule* 

2. Cotte of suit whore relief it claimed againit 

defendants in the alternative* Bee Note 9 to 
Section 35. 

1* Boope of the Rule* — This rule enables the plaintiff ^to bring one suit against 
a number of persons in the alternative where he ia in doubt as to which of them is 
liable* to him.^ The following are instances of cases in which a plaintiff may sue 
several defendants in the alternative under this rule — 

(1) A plaintiff can sue two persons as defendants to recover from either the one or 
the other, a sum of money by way of rent for a godown when he is in doubt as to 
which of the two owes the rent.* 

(2) A sues B for a sum of money lent to B by G, A*s agent. B denies the loan but 0 
maintains he made the loan. A, in such a case, may join C as a co-defendant in the 
suit praying for relief against him in the alternative.^ 

(3) Plaintiff alleged that both the first and second defendants claimed a chai^go for 
the use of certain water and prayed that the Court should determine which of the 
defendants was entitled to the charge, and that the other should be restrained from 
interfering with the plaintiff, and compelled to refund the charges he had already 
collected. Held, there was no misjoinder.^ 

It should be noted that ex hypothesi where a plaintiff sues different persons in 
the alternative, all of them cannot bo made liable. Where therefore judgment is 
obtained for part of a debt against one of the two defendants sued alternatively, the 
plaintiff cannot, it is submitted, proceed against the other for the balance of the debt.* 

2* Costs of suit where relief is claimed against defendants in the 
alternative. — See Note 9 to Section 35, 


•R. 8. [Ss. 30, 32.] (1) Where there are numerous persons® 
^ haying the same interest* in one suit, one 

One person may sue « , -ii 

or defend on behalf of all OT more 01 SUCh pOrSODS may, Wltll thO 

in Mine int,rMt. permission of the Court,*® sue or be sued,** 

or may defend,*® in such suit, on behalf of or for thf. benefit of all 
persons so interested. But the Court shall in such case give, at the 
plaintiff’s expense, notice of the institution of the suit** to all such 
persons either by personal service or, where from the number of 
persons or any other cause such service is not reasonably practicable, 
by public advertisement, as the Court in each case may direct. 


Ordwr 1 Rule 7 — Not, 1 

1. (1868) 31 Q B I) 880 (888), Massey ▼. Hcgnes. 
(1908) 3 K B 688 (541), Sanderson v. Blyth Theatre 

Oo. 

^1877) 3 Bz D 801 (806), Honduras, etc., Oo. v. 

LefevMO and Tucker. 

<'96) 19 Mad 311 (318). 

(*06) 39 Mad 60 (61). 

2. (*07) 81 Bom 516 (639, 638). 


(1877) 6 Ch D 696 (701, 703), Child v. Stenuing. 
(’83) 8 Gal 170 (178). 

[See aleo (’93) 30 Cal 386 (391).] 

3. (’06) 39 Mad 60 (51). 

(’38) AIR 1038 Bom 91 (94, 95). 

4. (’09) 4 Ind Gas 813 (818) (Mad). 

5. (1904) 1904 App Gas 11 (14), Morel Brothers 
V. Wesmordand. 

(1906) 3 E B 674 (676), French t. Hourle. 


0. 1 R. 7 
Holes 1-2 


0. 1 B. 8 
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(2) Any person on whose behalf or for whose benefit a suit 
is instituted or defended under sub-rule (1) may apply to the Court 
to be made a party^® to such suit. 


[1877, Ss. ^0, 32. Cf. R. S. C., 0. 16 R. 9.] 

a. This rule has no application to suits concerning the Tirumalai-Tirupati Devasthanaxns : 
see the Tirumalai Tirupati Devasthanatns Act (Madras Act 19 of 1938), Section 44 (2). 


CALCUTTA 


Local Amendment 


In sub-rule (1) for the first sentence commencing with the words ‘‘where there 
are” and ending with “persons so interested,” substitute the following — 

“Where there are numerous persons having the same interest in one suit, the 
Court may direct that one or more such persons may sue or be sued, or may defend, in 
such suit, on behalf of, or for the benefit of, all persons so interested.” 

* Synopsis 


1. Legialative changes. 

2. Scope and object of the Rule. 

3. Numerous persons. 

4. Clubs and other associations. 

5. Suit to set aside fraudulent transfers. 

6. Suit by a member of a community in bis 

own right. 

7. Suit to establish or negative a public 

right. 

8. Having the same interest. 

8a.Matters in respect of which representative 
suit can be brought. 

9. Representative suit for damages not main- 

tainable. 

10. With the permission of the Court. 

11. At what stage of suit permission is to be 

granted. 

12. Form of permission. 


13. Who may apply for permission. 

14. May be sued. 

15. **May defend.’’ 

16. Notice of the insUtution of the suit. 

17. Title of suit. 

18. Addition of parties. 

19. Suit in the name of wrong plaintiff. 

20. Addition of parties after decree. 

21. Decree in a representative suit. 

22. Costs in representative suit. 

23. Compromise of representative suit. 

23a.Withdrawal of representative suit. See 
0. 23 B. 1 Note 19a. 

24. Abatement of suits and appeak. 

25. Applicability of rule to arbitration pro- 

ceedings. 

26. Revision. 


Other Topics ( miscellaneous) 


Binding effect of decree in representative suits. Permission to be given to definitely named per- 
Note 21. sons. See Note 12. 

Object of notice. See^N ote 16. Permission whether should be express. See Note 12 . 


1. LegtelatiTB ohanleB. — The first paragraph of this rule corresponds to 
Section 30 of the Code of 1882 and the second paragraph corresponds to the fourth 
paragraph of Section 32 of that Code. The alterations effected are not very, material. 


2. Scope and object of the Role.— The general rule is that all persons interested 
in a suit ought to be joined as parties to it, so that the matters involved may be 
finally adjudicated upon and fresh litigation over the same matters may be avoided.^ 
The present rule forms an exception to this general rule. It provides that where a 
num^r of persons are similarly interested in a suit one or more of them can, with 
the permission of the Oourt, sue or be sued on behalf of themselves and such others. 
The rule is one of convenience based upon reason and good policy and saves the trouble 

Order 1 Rule 8 - Note 2 (*87) AIR 1987 Bom 288 (289) : 1 L B (1987) 

1. (1900) 1 Low Bur Bui 252 (254). Bom 826. 

(*09) 4 7nd Oas 286 (240) : 5 Nag L B 152. (’84) AIR 1984 Bang 847 (848). 
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and expense whioh would otherwise have to be incurred in such oases.’ 

The conditions for the applicability of this rule are — 

(1) the parties must be numerous, 

(2) they must have the same interest in the suit, 

(3) the Court’s permission under the rule must be obtained, and 

(4) notice must be given to the parties whom it is proposed to represent in the suit. 

' The rule is taken from 0. 16 B. 9 of the Buies of the Supreme Court which 
runs as follows : 

"Where there are numeroufi parties having the same interest in one action, one or more of 
such parties may sue or be sued or may be authorised by the Court to defend in suoh action, on 
behalf or for the benefit of all parties so interested." 

It will be seen that the ohief distinction between the Indian rule and the 
English rule is that under the latter permission is necessary only for defending a suit 
on behalf of others and not for suing or being sued.® ^ 

Under this rule, the same suit may be a representative one both as regards the 
plaintiffs and as regards the defendants.^ 

Where, under the substantive law itself a person is entitled to represent a 
body of persons having the same interest in a certain matter and sue on behalf of such 
body, he can do so without following the procedure laid down. in this rule.^ See 
Note 21, infra. 

It has been held by the Bombay High Court that the rule can be applied to 
applications which are in the nature of suits.® 

The rule does not apply when a special procedure is prescribed by any local or 
special enactment.^ 


8. Namerous persons. — The first essential for the application of this rule is 
that numerous persons should be interested in the suit. The rule does not fix any limit 
to the number.^ In one case, it was held that the rule contemplates the case of parties 
too numerous to be conveniently made parties to the suit,* In another case, a hundred 
persons were held to be “numerous** within the rule.® And in an English case'* it was 
held that thirty defendants were “numerous." 

It is not necessary that the number should be capable of ascertainment,^ A 
suit is therefore maintainable on behalf of a fluctuating body, e. flf., the inhabitants of 


2. (’83) 5 All 602 (605). 

(’82) AIB 1982 Bom 65 (68). 

’04) 28 Bom 209 (213, 214). 

« ’97 24 Oal 385 (890). 

’82) AIR 1982 S([ad 168 (164). 

’28) AIR 1928 Mad 276 (277). 

11900) 28 Mad 28 (81, 82). 

’66) 8 Mad H 0 B 226 (229). 

I ’16) AIR 1916 Pat 26 (27). 

’85) AIR 1985 Oal 418 (416). 

I ’87) AIR 1987 Bom 288 (240) : I L R (1987) 
Bom 826. 

(’86) AIR 1986 Bom 250 (255) : 60 Bom 645. 

3c (’88) 9 Oal 604 (606, 607). 

4. (’85) AIR 1985 Mad 542 (548). 

5. (’89) AIR 1989 Mad 751 (768). (Karnavan of 
Malabar tarwad seed not obtain leave of Court 
to sue on behalf of tarwad.) 


6 . (’36) AIR 1986 Bom 250 (255) : 60 Bom 645. 
(Application to set aside award under S. 14, 
Arbitration Act, is such application.) 

7. (’88) AIR 1938 Lah 869 (889) (P B). (Per 
Bhide, J.—Punjab Sikh Gurdwaras Act of 1925, 

8. 5 — Petition under — . 0. 1 R. 8 not applic- 
able — Per Din Mohammad, J. — Special Tribunal 
under Act is not exempt from 0. 1 R. 8.) 

Note 3 

1. (’87) AIR 1987 Bom 288 (241) : I L R (1987) 
Bom 826. (Whether persons interested are 
numerous or not is a question of fact.) 

2c (’80) 2 Mad 828 (882). 

3. (’29) AIR 1929 Mad 44 (45). 

4. (1888) 1888 WN 102 (108), Andrews V. Salmon. 

8. (’88) AIR 1938 Lah 749 (751) : 15 Lah 128. 


0.1 K ,8 
Notes 
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Q« 1 B. S & town* or village;* the membere of a defined* sect* or caste^* or oUee^^ or the followers 
VMss8^ of a particular religion, like the Mahomedan community^^ or the Hindu community.^* 
In this connexion it may be pointed out that a fluctuating body like a village community 
can own property^^ or even be a promisee under a contract.^^ 

But a suit is not maintainable on behalf of the public in general}^ This is not 
because the number of persons forming the public is not capable of ascertainment but 
because of the principle that there can be no private actions for public wrongs. 

A suit on behalf of the whole Hindu community is not impeachable on the 
ground of the number being incapable of ascertainment. The contrary view of the 
Calcutta High Court in the undermentioned case^^ has been dissented from in later 
decisions ot the satne High Court.^^ But such a suit may be open to attack on another 
ground, namely, that the parties cannot have the '*same interest*' in such a case. See 
Note 8 below. 


4. Clubs and othep assoolatlons. — - Bodies of persons may be registered 
nndelf^ the Companies Act and may be authorised under the law to sue and be sued 
through one of their members or officers. But in the case of unincorporated associations 
like clubs, etc., the secretary or other officers of the club cannot sue or be sued except 
by obtaining permission under this rule,^ even though he or they may have been 
authorised by a resolution of the association to sue .or to defend a suit.^ 


8. Suit to Bet aside fraudulent tranefers. — A suit to set aside a transfer 
of immovable property on the ground that it is in fraud of the creditors of the transferor 


6. (*27) AIR 1927 Lah 196 (197). 
f. (*21) AIR 1921 Gal 405 (406). 

1*18) 18 Ind Gas 67 (68, 69) (Gal). 

(’02) 29 Gal 100 (108, 104). 

(*94) 21 Gal 181n (181n). 

<*29) AIR 1929 Mad 44 (45). (100 Villagers were 
interested in this case.) 

8. (’06) 38 Gal 905 (912). 

9. (1900) 22 All 269 (269). (Sect known as 
Niranjini Akhara.) 

1*04) 81 Gal 889 (845). (Digambari sect of Jains.) 
(*94) 21 Gal 180 (182). (Jain Sitambari sect.) 
(1900) 28 Mad 28 (80, 81). (Thengalai sect at 
Triplicane.) 4 

10. (’06) 88 Cal 905 (911, 912, 918). (Satchasi 
community.) 

(’82) AIR 1932 Bom 122 (125) : 56 Bom 242 (FB). 

11. (’95) 19 Bom 891 (898, 899). (Raiyats of a 
village.) 

<’88) AIR 1938 Lah 749 (751) : 15 Lah 128. (Suit 
on behalf of Zamindar Sabha, Lahore.) 

12. (’82) 8 Oal 82 (41). (Worshippers at a mos- 
que.) 

t’18) 18 Ind Gas 797 (798) : 85 All 197. 

13. (’06) 88 Gal 905 (911). 

14. (’20) AIR 1920 Mad 246 (248). 

(•88) 12 Mad 241 (248) : 16 Ind App 48 (P G). 
<’04) 28 Bom 276 (288, 284). 
i ’04) 28 Bom 20 (49, 50). 
l ’90) 14 Bom 218 (221). (Bight of pasturage be- 
longing to a village community.) 

(’20) AIR 1920 Oal 245 (248). (Dhobi community 
of Narinda.) 

<’28) AIR 1928 M^d 484 (484). (Yysla com. 
mnnity of Mogarale*) 


1$. (’28) AIR 1923 Mad 484 (484). (Vysia com- 
munity.) 

(’18) AIR 1918 P 0 154 (156) : 1919 Pun Re No. 
82 (P 0). 

16. (’86) 9 Mad 468 (466). 

(’81) AIR 1931 Pat 418 (419) : 10 Pat 568. 

[See however the observations in (’84) AIR 1984 
Gal 845 (347, .848).] 

17. (’93) 20 Cal 897 (407, 408). 

18. (’06) 88 Gal 905 (911). 

[See also (’20) AIR 1920 Gal 245 (248).] 

Note 4 

1. (’17) AIR 1917 Low Bur 86 (87). (Office of 
unregistered company.) 

(’07) 4 All L Jour 541 (548). (Manager of unregis- 
tered religious society.) 

(’84) 6 All 284 (285). (Secretary of Mahomedan 
Association of Meerut.) 

(’29) AIR 1929 Gal 445 (447). (Secretary of Brahma 
Samaj.) 

(’10) 7 Ind Gas 868 (869) (Mad). (Suit hy trustee 
—Many others interested in suit — 0. 1 R. 8 
should be followed.) 

(’78) 2 Mad 200 (201). (In a suit brought for the 
dismissal of a Dharmakarta, all the members of 
the District committee should Join as parties.) 
[See also (’25) AIR 1925 Sind 244 (245) : 18 
Sind L R 98 (0. 1 R. 8 held not applicable.)] 

2. (’22) AIR 1922 Bom 109 (110) : 46 Bom 182. 
(Suit to eject tenants from caste pcopejcty -r* 
Plaintiff authorised by resolution of caste.) 

(’98) 22 Bold 729 (780). 

(*91) 14 Mad 862 (868). 

[See also (’87) AIR 1987 Bom 288 (241) : I L S 
(1987) Bom 826. (In case of unregistered ish 
sociation ordinary rule is to sue the members 
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must be brought by or on behalf of all the creditors. Such a suit cannot be brought 
by some only of the creditors for their benefit alone.* Sut where the defendant does 
not raise any objection in the trial Court to the frame of the suit and electa to allow 
the suit to be beard on the merits, he cannot afterwards raise the objection at the 
appellate stage.* 

6. Suit by a member of a eommanity in hie own right. — This rule is 
only an enabling provision. It does not debar any member of a community from 
maintaining a suit in his own right although the act complained of injures other 
members of the community as well.* 

Illustrations 

1. Where eyery member of the community had an individual right to perform leligiouB rites 
on a certain platform and the defendants raised a masonry structure on the platform » it was held that 
any member of the community could sue for the removal of the structure.* 

2. The worshippers at a dharmasala can challenge the alienation of property attached to the 
dharmasalat as persons interested in the preservation of the property.* 

8. It has been held that individual tax-payers can sue for an injunction restraining a 
municipality from misapplying its funds.* 

4. il, a creditor of obtains a decree against B and attaches certain property as belonging to 
JB. The attachment is set aside at the instance of C, who claims to be the transferee of the property 
from B, Then A sues for a declaration on behalf of himself and on behalf of other creditors of B that 
the alienation is fraudulent and does not affect his right to attach the property under his decree. The 
suit is maintainable.* 

5. Plaintiffs as members of a certain caste claimed for themselves and their fellow castemen, 
the exclusive right of entry and worship in the sanctuary of a temple. The defendants who belonged 
to some other caste entered the sanctuary and worshipped there, thus infringing the rights of 
plaintiffs’ caste. It was held that individual members of the plaintiffs’ caste could sue for the 
personal injury suffered by them duo to the pollution of their sanctuary.* 


individually — But there is no reason why one 
or some of them cannot sue or be sued for them- 
selves and on behalf of other members.)] 

Note 5 

1 . (’05) 82 Cal 198 (217) : 82 lud App 1 (P C). 
<’82) AIR 1932 Bom 498 (504) : 56 ]3om 595. 

(’88) AIR 1983 Nag 169 (170) : 29 Nag L R 246. 
(’84) AIR 1984 Rang 882 (882) : 12 Rang 670. 

(Suit by attaching creditor under 0. 21 R. 68 
and to set aside fraudulent transfer — Suit must 
be representative and 0. 1 R. 8 will be appli- 
cable.) 

1*03) 27 Bom 146 (150). 

(’92) 16 Bom 1 (20). 

(’07) 84 Gal 999 (1006). 

t’82) 4 Mad 404 (408). (Decision before the Trans- 
fer of Property Act, 1882, came into force.) 

<’21) AIR 1921 Pat 58 (58) : 6 Pat L Jour 48. 
(’86) AIR 1986 Cal 783 (784). 

Sm also the present S. 58 of the T. P. Act. 

2. (’85) AIR 1985 Rang 276 (275). 

Note 6 

1 * (’21) AIR 1921 Lah 76 (77). 

<’82)AIR 1982 Lah 894 (896). (Every Maho- 
in^ah is entitled to maintain a suit against a 
trespaaser to recover possession of the property 
attached to the mosque.) 

<’21) 68 Ind Oaa 171 (178) (All). (Mutwalli of a 
wakf in respect oii a mosque need not obtain the 
permiMbh of the Court to maintain a suit on 
raalf of the trust.) 

<'84) AIR 1984 Gal 846 (848). 


(’ll) 11 Ind Gas 86 (37) : 33 All 660. 

’10) 82 All 284 (286). 

’26) AIR 1926 Lah 502 (502) : 7 Lah 451. 

I *01) 1901 Pun Re No. 105, p. 867. (One or some 
of many co-sharers may sue trespasser.) 

(1900) 28 Mad 28 (82). 

(’27) AIR 1927 Pat 221 (222). 

(’20) AIR 1920 Low Bur 151 (165). 

(’87) AIR 1987 Pat 481 (482): 16 Pat 190. (Where 
the user of certain well, which is enjoyed by the 
plaintiff as one of the limited members is dis- 
turbed by the action of the defendant, an action 
for injunction against the defendant is main- 
tainable at the instance of the plaintiff alone 
without proof of any special damage.) 

(’89) AIR 1989 All 586 (588). 

(’88) AIR 1938 Lah 869 (421) (P B). (Per Din 
Mohamad, J. — The right of a Muslim to use a 
mosque is an individual right and can be exer- 
cised whenever he chooses so to do, so long as 
the mosque exists, and a suit instituted by a 
beneficiary for the exercise of his right of devo- 
tion in a mosque is a suit for the enforcement 
of an individual right and is not covered by the 
provisions of 0. 1 R. 8.) 

2 . (’97) 24 Gal 885 (890). 

3. (’92) 1892 Pun Re No. 66, page 243. 

4 . (’98) 22 Bom 646 (649, 650, 651). 

5. (’02) 26 Bom 577 (581,682). (See however the 
recent amendment to B. 53 of the Transfer of 
Property Act.) 

6. (’88) 7 Bom 828 (828). 


O.iB.8 
Notes S-8 
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0* 1 R« 6 Mahomedan worshipper in a mosque has an individual right to sue any one who 

HOtSf 6*8 right.7 Hence individual Mahomedan worshippers can sue to set aside an 

alienation of endowed property or for declaration that certain property is wahf property.^ 

Although, where a number of persons have similar but distinct rights any one 
of them may sue in his own right, yet, the Court* may, on grounds of convenience, 
require the plaint to.be amended and converted into a representative action.^^ Where 
the suit is not brought in a representative capacity but in an individual capacity the 
decree in the suit does not bind members of the class who are not actually parties on 
record.^^ The fact that the suit is against a defendant in his individual capacity does 
not preclude him from raising a question of general custom, although the adjudication 
cannot bind members of the community who are not on the record as parties. If the 
plaintiff wishes to have the question of common right tried out he should amend his 
plaint and allege that the suit is brought against the defendant personally and as 
representing others claiming the same rights.^^ 


7. Sait to establish or netfative a publio right. — It has been seen in 
Section 91 Note 1 that a private person cannot maintain a suit in respect of a puhlio 
right except under the provisions of Section 91f unless he is able to show that he has 
suffered special damage* Where numerous per^ns, not being the general public (c. 
a particular community), suffer special injury in respect of a public right, any one of 
such persons may, under this rule, bring a representative suit on behalf of all such 
persons.^ Where there is no question of a public right at all, no special injury need be 
proved. Thus, suits may be brought by village communities to establish their rights 
in connection with village pathways,* village wells* or ghats or banks of rivers.^ 

4 A person may sue for a declaration that he is the owner of certain land free 
from any right of the publio to use it as a highway. In such a case the plaintiff may 
implead any one who formally claims to use the land as a publio highway. He need 
not proceed under 0. 1 B. 8 against all persons who may deny his right. But the decree 
in such a case will only bind the actual defendants.* 


8. HaYing the same interest. — The persons on whose behalf a suit is 
brought must have the same interest in the suit. The interest need not be a 
proprietary one* Thus, the disciples of a mutt can sue for setting aside an improper 
alienation of the mutt properties and for restoration thereof to the head of the mutt*^ 
Similarly, the worshippers at a temple can sue for setting aside an alienation of temple 
property* and, where there is no trustee or manager, even for the recovery of the 


7. (10) 8S All 681 (684). 

(18) 18 Ind CaB 797 (798, 799) ; 85 All 197. 

(’85) 7 All 178 (188) (F B). 

(*85) 1885 All W K 219 (220). 

(1900) 24 Bom 170 (176). 

(’28) AIR 1928 Pat 475 (477) : 2 Pat 891. 

(’22) AIR 1922 Oudh 1 (2) : 26 Oudh Oas 82. 

8. (’28) AIR 1928 Pat 475 (477) : 2 Pat 891. 

(’88) 5 All 497 (500). 

9. (’08) 1908 Pan L R No. 78. 

(’88) AIR 1988 Oudh 261 (268): 8 Luck 482. 

(’22) AIR 1922 Oudh 1 (2) : 26 Oudh Oas 82. 

10. (1900) 28 Mad 28 (82). 

11. (1900) 23 Mad 28 (82). 

12. (’07) 6 Oal L Jouf 218 (221). 

Nbta 7 

1. cie) Als me UiAm (m, see). 

[SM(’8«l68]a4 Om 109 (118): 690.1693. (Th. 
obHrmtiMiB iuihi. cm. ■oggM «k.i. ton la 


reBpwst of an obBtrootion to a publio road can 
be brought under this rule eveu where no 
special damage is alleged— Submitted that the 
view is not correct— 8w Note 8to S. 91anid.)l 

2. (’18) 18 Ind Oas 67 (69) (Cal). 

(’31) AIB 1991 Oal 405 (406). 

3. (’91) AIB 1931 Lah 76 (77). 

4 . (’26) AIB 1936 Oal 1288 (1388). 

9. (’19) AIB 1919 Pat 380 (381). 

(’88) 16 Oal 460 (467). 

8 

1. (*18) AIB 1918 Mad 464 (464) : 41 Mad 194. 

2. (’30) AIB 1920 Mad 666 (666, 666) i 48 Mad 
410. 

(’19) AIB me Oal 179 (180, 181). 

(’16) AIB 1916 Fat 404 (406). (Suit tor dMlata- 
tioa that suitpropertp is trust is Biaki> 
tainable.) 

[Sssatos (1900) 98 Mid 99 (100). ’ 
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temple property.^ The expression '*same interest” is not confined to joint or concur- 
rent interest.^ It applies also to oases where the interest is similar though distinct} 
But an interest merely as a member of the public is not a sufficient interest for 
the purposes of this rule.® As has been observed in Adamson v. Arumugam} the rule 
”is rather designed to allow one or more persons to represent a class having special 
interests than to allow such persons to sue on behalf of the general public.” For 
examples of cases where several persons were held to have the same interest in the 
suit, see the undermentioned cases.® It has been held by the High Court of Lahore 
that the defendants in a partition suit may, in certain circumstances, have the same 
interest in the suit and that 0. 1 B. 8 may apply to such a case.® 

Where the parties do not have the same interest in the suit, they must all be 
on the record.^® Thus, in a suit for diverting Government water for non-riparian 
purposes, where each plaintiff had a distinct cause of action and also had to prove 
damage, it was doubted if a representative suit could be brought on behalf of all the 
persons claiming to bo riparian owners.^^ Similarly, in a suit for contribution all the 
co-promisors must be before the Court.^® For examples of suit, in which several 
persons were held not to have the same interest in the suit, see the undermentioned 
cases.^® 

The rule does not require that the whole body on whose behalf the proceedings 
are taken should be of the same opinion. The true principle underlying the rule is that 
the suit should, in form, be constituted into a representative one in order to prevent 
the defendant from being vexed by similar suits by others. 'If a substantial majority 
of the members of a body are of one opinion an order may be made by the Court 
giving permission under this rule, though there is a small or negligible minority 
holding a different opinion.” This is the view of the Madras and Rangoon High 

* be brought on behalf of all the legatees under a 
will for administration of testator’s estate.) 

(’88) 9 Oal 604 (608). (Person dying leaving 
numerous creditors — One can sue on behalf 
of all.) 

(’05) 15 Mad L Jour 458 (460). (Suit by kattalai- 
kkars of a temple for their exclusive right of 
performing certain festival.) 

(’98) 21 Mad 10 (1.8). (Choultry for feeding Bra- 
hmins — Any Brahmin in the locality may sue.) 
(’85) 8 Mad 484 (488) (FB). (Suit by members of 
Malabar tar wad.) 

(’82) 6 Mad 201 (206). (Do.) 

(’16) AIR 1916 Pat 404 (405). (Communal temple 
— Any member of the community may sue.) 
(’14) AIR 1914 Oudh 286 (288): 17 OudhCas 354. 
(Suit on behalf of Sunni Muslims of Bilgram 
against Hindus of Bilgram to establish the 
formers’ right to kill cows.) 

1 atk 282, Mayor of York v. Pilkington. (Suit by 
fishermen to establish a right to fishery.) 

(’28) AIR 1928 Lab 698 (694). (Distinguish- 
ing 17 Cal 906 and 16 Bom 608.) 

10. (’69) 12 Suth W R 256 (259). 

(’88) 15 Cal 829 (340). (Suit for determining extent 

of trusts.) 

11. (’09) 32 Mad 141 (156). 

12. (’90) 12 All 110 (114). 

13. (’88) 5 All 602 (606). 

(’88) AIR 1988 Bom 175 (176) : 57 Bom 270. 


(’87) AIR 1987 Mad 819 (820). (Suit by worship, 
pers at mosque in respect of mosque property.)] 
[See however (’89) 11 All 18 (26).] 

3. (’28) AIR 1923 Mad 276 (277). 

(’87) AIR 1987 Mad 819 (820). (Trustee disabling 
himself from suing — Suit by worshippers main- 
tainable.) 

4. (’12) 15 Ind Cas899 (400) (Mad). 

(’82) AIR 1932 Cal 275 (282): 59 Cal 961. (Owners 
of taluk and of subordinate tenures having 
same interest in suit.) 

5. (’12) 15 Ind Cas 399 (400) (Mad). 

(’16) AIR 1916 Pat 26 (27). 

6. (’17) AIR 1917 Cal 678 (B78). 

7. (’86) 9 Mad 463 (466). 

(’81) AIR 1981 Pat 418 (419) : 10 Pat 568. 

3. (’91) 15 Bom 809 (815). (Suit by a class of 
priests for declaration of their rights.) 

(’29) AIR 1929 All 489 (440). (One co-sharer can 
sue on behalf of all.) 

(’02) 26 Bom 577 (681, 682). (Person having 
numerous creditors — One can sue on behalf of 
all.) 

(’98) 22 Bom 646 (648). (Suit by a tax-payer to 
restrain municipality from misapplying its 
funds.) 

(’88) 12 Bom 221 (225). (The fishermen of a vil- 
las can sue to establish their exclusive right of 
• fiwery in a creek.) 

(’85) 11 Oal 218 (218); (A r^resentaUve suit can 


0. 1 B. 8 
Hot! 8 
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Ooiirts.K It luMi /bettn by the Bombay: iBigb Oosrt that where a oommnnity is 

8hided mtp two dear factions, one faction favonring and the other opposing the suit, 
it cannot be swid that the community has the same interest in the suit and a suit oannot 
be bxooght under 0. 1 B. 8.** 

It is not a condition precedent to a snit under 0. 1 B. 8 that the consent of the 
community should be obtained Os/oreband for the suit, ^ Nor is it necessary to hold a 
ahuftting of the caste or community But if a meeting is convened and the meeting is 
irregularly held, the consent exi^ressed at such a meeting is vitiated and 0. 1 B. 8 will 
not apply In such a case, the consent of the various members expressed subsequently 
cannot help the plaintiff because it cannot be taken to represent the real sense of the 
community.** Where a meeting is properly held and certain persons are duly appointed 
to fue on behalf of the whole body, the fact that some members of the body subse- 
quently side with the defendants does not take away the representative character of 
the enit.** 

Under this rule, a suit can be brought on behalf of a body against some of its 
oiwn members;** 


A suit between two rival groups of the soma caste or body is within the rule.** 


The rule says that where numerous persons have the same interest in one suit, 
one or more of such persons may sue on behalf of all. Hence, the plaintiff must have 
himself the same interest as the persons he seeks to represent.** Thus, a suit to 
establish the rights of the sweepers and'ohamars could be filed only by persons 
belonging to those two castes and not . by outsiders.** Where, however, A as 
representing a body has a certain interest in the suit in common with all the other 
gpembers of the body and has also a special fight peculiar to himself in respect of 
the same matter, the two interests may be combined in the same suit under Order 1, 
Bnlel.** 

The rale is regulative and not constitutive. It only deals with procedure and 
does not create any right to sue. It presupposes the existence of the right of suit in the 
ooihmunity. Hence, where there is no right to sue at all in the community, the role 
.does not apply.** Thus, where the property of a trust is vested in a trustee it has been 
held that the trustee idone can sue for recovery of possession of the property and not 
the^ worshippers in the temple.** Similarly, where a snit is barred under the provisions 


14. ('S6) AIB 1926 Mad 966 (986, 986). 

(^99) AIB 1999 Mad 688 (684). 

(’99) AIR 1999 Mad 44 (46). 

(’19) air 1919 Mad 1148 (1144). 

('84) AIR 1984 Bang 84T (848). (Under snob dr- 
onmataneas Mie disaentient membere ihoald be 
made pTe /orma defendants.) 

18 . .(’16) AIR 1916 Bon 961 (969) : 40 Bom 168. 
[See al» (*94) 18 Bom 609 (701).) 

18 . (*91)64Ind0as618(690,691)(Mad). 

17. (’90) AIB 1990 Mad 44 (46). 

('91) AIB 1991 Mad 689 (688, 684). 

18 . (’16) AIB 1916 Bmn 961 (969) : 40 Bom 168. 

19. (*16) AIR 1916 Bom 961 (969) : 40 Bom 168. 

20. (’98) AIB 1998 Oal 741 (749). 

11. (*99) AIB 1099 Mad 688 (684). 

(’91) AIB 1991 Mad 669 (668, 684). 
n. (’86) air 1986 Mad 649 (648). 
tt. (’ll) 14 Mad 67 (61). 

('()4) 81 Cal 889 (846). 
hi) 9 M(1 m886,(98|Q (1^ 


. (’97) AIB 1997 All 96 (97). 

. (’19) AIR 1919 Mad 1148 (1144). 


24. 

28. 

(’89) AIB 1089 Mad 761 (764). (The fact that a 
plaintiff who has otherwise the same Interest in 
the snit with those whom he claims to represent 
has a preferential right of management doee not 
affect the queetion.) 

26. (’88) 7 Bom 898 (898). 

(’18) AIR 1918 Mad 628 (681, 689). 

(’10) 6 Ind Cas 616 (516) (Mad). (Bolt for pure 
declaration held not maintainable by the wot- 
shippers at temple.) 

(’09) 1 Ind Cas 996 (997) : 89 Mad 181. 

(1900) 98 Mad 98 (89). 

(’10) AIR 1919 Pat 146 (169) : 4 Pat L Jour 680. 

(’17 AIR 1917 Pat 640 (649) ; 9 Pat L Jonr 898. 

ho) AIR 1980 Bang 91 (94). (Suit for poesesaios 
of eanghika property, on behalf of a limited body 
of BnrmeseBnduist sanghashot mainUinabtej 

27. (’98) AIB 1998 Mad 976 (977). 

(’ll) 11 Ind Oas 86 (87) : 88 AB 600. 

i AIB1916Made87(687). , , 
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of any law, it oannot be maintedned merely beoanse it is on behalf of numerous 
persons within 0. 1 B. 8. Thus, Section 92(3) forbids suits in relation to public, 
charitable and religious trusts otherwise than under the Section, where the relief 
claimed is covered by the Section.^'* Where, however. Section 93 does not cover the 
case, the suit may be brought under 0. 1 B. 8 although it relates to a public trust.^ 

8a. Matters in respect of vhioh representative suit can be bronght. — 

It has been held that the procedure pertaining to representative suits is not applicable 
to actions of debt, to money claims or to liabilities in contract or in tort.^ Applying 
this principle, it has been held that in a representative suit against several persons 
each of whom is in possession of a different parcel of land, a decree for mesne profits 
for a consolidated sum cannot be passed.^ But a representative suit can be brought 
for declaration, injunction or possession." 

9. Heprecentative suit for damages not maintdnable.— Bo representative 
action can lie where the sole relief sought, is damages because they have to be proved 
separately in the case of each plaintiff.^ In such a case the plaintiffs cannot be deemed 
to have the “same interest’’ in the suit. Hence, 0. 1 B. 8 does not enable a representative 
action for damages in respect of defamation to. be brought on behalf of a number of 
persons." 


10. With the permission of the Cohrt. — The obtaining of judicial permission 
is an essential condition for binding persons other than those actually parties to the suit 
and their privies; if this essential condition'is not fulfilled, the suit is not a representative 
one.^ As a matter of procedure, the Oourt ought to insist on the permission prescribed 
by Buie 8 being obtained before a matter is allowed to be fought out in a representative 
capacity." A representative suit, if brought without the requisite leave under this rule, 
is liable to be dismissed." But an objection on the ground of want of permission cannot 
be raised for the first time in appeal.* At any rate, when objection is taken before the 


f’SS) AIB 1023 Pat 476 (477) : 2 Pat 891., (If the 
mntwalli himself is the offender or if he is 
unwilling to act, the. beneficiary must have the 
power to recover the property.) 

[£>es also (’99) 9 Mad L Jour 93 (97).] 

28. (’28) AIR 1928 Mad 614 (620). (Suit for 
appointment of proper trustee.) 

(’26) AIB 1926 Mad 1070 (1071, 1072). 

(’16) AIR 1916 Pat 404 (406). (Suit for removal 
of trustees.) 

[Sss also (’06) 9 Cal W N 694 (696).] 

29. (’19) AIB 1910 Oal 179 (180). 

(’82) AIB 1982 Bom 806 (808). 

(’29) AIR 1929 Bom 158 (165, 166). 

Note 8a 

1. (’88) AIB 1988 Mad 756 (766, 766) : I L R 
(1988) Mad 1094. (Hardie and Lane Ltd. v. 
Ohiltem, (1928) 1 KB 668 on appeal from (1927) 
96 L J K B 778, Followed.) 

[Sss also (’87) AIB 1987 Bom 288 (241) : I L B 
(1987) Bom 826. (When suit is based on some* 
thing personal to the parties representative suit 
not possible.)] 

2. (’88) AIB 1988 Mad 766 (766) : I L B (1988) 
Mad 1094. 

S. (’88) AIR 1988 Mad 766 (766) : 1 L R (1938) 
Mad 1094. 

Note 9 

1. (1910) The Times, April SOthi Jenklnsv. John 


Bull Ltd. (Per Fletcher Moulton, L. 7.) 

2. (’80) AIR 1980 Bang 177 (181) : 8 Rang 260. 
Note 10 

1. (’84) AIB 1984 Lah 866 (868) ; 16 Lah 807. 
(’94) 21 Cal 181n (181n). 

(’85) 8 Mad 496 (497). (If no permission is obtain, 
ed under 8. 80, the decree is not res judieatis 
against other persons claiming the same, right 
subsequently.) 

(’28) AIB 1928 Pat 206 (208) : 7 PSt 197. 

(’19) AIB 1919 Pat 280 (281). (Plaintiff seeUng 
to bind others similarly interested by the deci- 
sion In his suit must get leave under S. 80.) 

(’86) AIB 1986 Bom 428 (481). 

[See also (’91) 14 Mad 67 (60).] 

2. (’29) AIR 1929 All 806 (807). 

(’18) AIR 1918 Cal 487 (488). 

(1900) 8 Oudh Oas 861 (866). 

[See also (’27) AIR 1927 Mad 666 (666).] 

3. (’94) 21 Cal 181n (181»). 

(’85) 11 Cal 218 (218). 

(’88) 9 Cal 604 (608). 

(’82) 8 Cal 82 (41). 

4. (’21) AIB 1921 Lah 76(77). 

(’90) 14 Bom 213 (218). (Mo objection taken even 
in appeal.) 

(’27) AIB 1927 Mad 666 (666). (Objection first 
raised in second appeal.) 

(’81) AIB 1981 Oudh 876 (877). 
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Oa t Bt 6 Appellate Oourt» the suit should not be dismissed but should be remanded for the 
BMm 10-11 procedure provided by this rule being followed.® 

Permission under the rule, obtained in the trial Court enures for the Appellate 
Court also and no fresh permission is necessary in respect of the Appellate Court.® 

The Court should exercise a judicial discretion in granting permission to a 
person to sue in a representative capacity under the rule.^ 

11. At what stage of suit pepmiBsion is to be granted. — The proper 
course is to obtain permission before the suit is instituted. But the permission may be 
granted even after the institution of the suit,^ and even though it had been refused on 
a previous occasion.*® There can be no hard and fast rule as to how many persons should 
represent the class of the persons of the same interest : it cannot be said that three or 
eight persons are not enough to act in a representative capacity.® 

12. Form of permission. — The permission under the rule need not be 
express. It may be gathered from the proceedings of the Court in which .the suit was 
instituted.^ The dictum of Stuart, C. J., to the contrary in the undermentioned case® 
is not good law. See the undermentioned case® where it was held on the language of 
the Court’s order that permission was not given. Permission under the rule must be to 
definitely named persons.® 

18. Who may apply for permission. — Where a suit is brought by certain 
persons — 

(1) on behalf of themselves and as repre^nting others, or 

(2) against certain persons on behalf of themselves and as representing others, 
the application for permission should be made by the plaintiff.^ But where a suit 
against a number of persons is sought to be defended by one of them, the application 
should generally be made by the defendant who seeks to defend on behalf of all. The 
persons to whom permission has been granted under the rule mtist act together. If 
permission is granted to a certain number of persons and some of them do not join in 
the suit, the remaining persons alone cannot avail themselves of the permission 
and sue.® 


14. Hay be sued. — Where the inhabitants of a village claim a right of way 
over plaintiff’s land, the plaintiff, with the Court’s permission, may sue one or more of 


5. (*88) 6 All 602 (604). (Per Stuart, G. J.) 

6. (’19) AIR 1919 Lah 273 (274) : 1919 Pun Re 
No. 46. 

{’27) AIR 1927 Oal 608 (610). 

7. (’17) AIR 1917 Bom 141 (148) : 42 Bom 656. 
(’82) AIR 1932 Bom 65 (66). (Permission granted 

by ptedMessot cannot be revoked by succeeding 
Judge in final judgment.) 

(>90) 17 Cal 906 (910). 

Note 11 

1. tlSOO) 99 AU 969 (970). 

(’98) AIR 1998 Bom 80S (819) : A7 Bom 809. 

(’97) 91 Bom 784 (786, 786) (PB); 

(’17) AIR 1917 Oal 809 (810, 811) : 44 Oal 968. 
he) AIR 1916 Mad 698 (696). 

(’09) 96 Mad 899 (401). 

(’87) AIR 1997 Bang 184(184). 

2. (’02) 96 Mad 899 (401). 

a. (’88) AIB 1988 Pat 809 (809). 

Note 12 

1. (’06) 86 Oal 1021(1098 


(’88) AIR 1983 Lah 749 (761) ; 16 Lah 128. 

(’27) AIR 1927 Oal 608 (611). 

(’24) AIR 1994 Oal 998 (1001). 
(’10)6Ind0as46(47)(0al). 

(’02) 29 Cal 100 (108). 

’94) 21 Oal 180 (188). 

’29) AIR 1929 Mad 461 (469). (Publication of 
notice— Pennission should be inferred.) 

2. (’88) 6 All 602 (604). 

3. (’91) 14 Mad 67 (60, 61). 

4. (’90) 17 Oal 906 (911). 

[Set alio (’88) AIB 1988 Mad 114 (116, 117) : 66 
Mad 846. (Application for probata by eseoutoc 
—He was renrded asrwrteanting beneficiaries 
—Executor died— Beneficiaries could continue 
proceedings.)] 

Note IS 

1. (’82) 88 Pun L B 991 (299). (Court acting 

under 0. 1 B. 8vrithout aj^licetion— Procedure 
irregular.) „ j , ; 

2. (’96) ilB 1926<3al>M7 (6i8i 661). . 
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theta on behalf of all, to negatiye the right.* The consent of the on the 

record is not necessary to enable the Court to permit the plaintiff to sue the defendant 
ae representing the whole community.* 

10. “ Hay defend.” — This clause comes into operation when the plaintiff has 
impleaded all the persons interested as defendants, and one of them wishes to defend 
on behalf of all the defendants.^ In such a case the Court may permit him to so 
defends the suit on behalf of all. 


16. Notice of the Instltation of the salt. — The provision as to the issue of 
notice of the institution of the suit is a peremptory one.^ But it is the duty cf the 
Court to issue such notice^ and a suit cannot therefore be dismissed for failure of the 
party to move the Court to perform the duties imposed on it by the Section.^ The 
notice may be given whenever the defect is pointed out. If the defect is noticed by the 
Appellate Court, the suit may be remanded for the notice being given.^ 

Where notice is not given as required by this rule, the suit is not a representative 
one and the decree will bind only the parties actually on the record.® 

A notice under the rule should specify the names of the persons to whom 
permission is to be given, so that the persons interested may have an opportunity of 
knowing who have been selected to represent them.® But the non-specification of the 
names is not necessarily fatal to the suit.^ At any rate, the decree in the suit will 
always bind the persons who actually take part in the suit.® 

See also the undermentioned decision.® 

17t Title of Bait. — Where a suit is brought by or against persons in a 
representative capacity, the fact should bo stated not only in the plaint (see 0. 7 B. 4) 
but also in the title of the suit.^ See also Appendix A, Forms 1 and 2. But the suit may 
be a representative one though the cause title may not show it. In India the substance 
and not the form of pleadings should be considered.® 


18. Addition of parties. — The effect of an order under the rule is that the 
parties who have obtained permission to sue as representatives have the conduct of the 
suit on behalf of all those they purport to represent. In fact they are the only parties 


Note 14 

1. (’88) 16 Gal 4C0 (466, 46G) (FB). 

2. (’12) 13 lud Gas 599 (602) : 36 Mad 418. 

<’27) AIR 1927 Gal 608 (610). (Permission may 

be granted though defendant on record objects.) 
<1888) 1888 W N 102(103), Andrews v. Salomon. 
<1893) 1 Q B 776 (777), Wood v. McGarthy. 

Note 15 

1. (*33) AIR 1933 Lah 682 (684).] 

Note 16 

1. (’23) AIR 1923 Bom 306 (319) ; 47 Bom 809. 
<’88) AIR 1983 Lah 749 (751). 

<'22) AIR 1922 AU 16 (17) : 44 All 231. 

<’25) AIR 1926 Gal 647 (661). 

(*87) AIR 1937 Pat 64 (65). 

1 r08) 86 Cal 1021 (1022). 

(’88) AIR 1988 F 0 188 (190) : 60 Ind App 278 : 
66 Mad 667 (PC). 

(’26) .^R 1926 Gal 647 (661). 

3* See the oaees cited in foqUnote (ft) above and 
.also the foUowina oatee 
(’22) AIR 1922 All 16 (17) : 44 All 281. 

(^88) AIB 1988 Lah 749 (762> : 16 Uh 128^ 


4. (’22) AIR 1922 All 16 (17) : 44 All 281. 

5. (’38) AIR 1933 P G 183 (188, 189) : 60 Ind 
App 278 : 66 Mad 657 (PG). (Reversing 51 Mad 
128 : AIR 1928 Mad 77 (PB).) 

(’28) AIR 1928 Pat 205 (208) : 7 Pat 197. 

6 . (’27) AIR 1927 Gal 608 (611). (17 Gal 906, 
Followed.) 

(’90) 17 Gal 906 (911). 

7. (’10) 6 Ind Gas 46 (47) (Gal). 

8. (’27) AIR 1927 Gal 608 (611). 

9. (’87) AIR 1937 Gal 245 (250) : I L R (1937) 2 
Gal 86. (Representative suit against numerous 
persons— Notice under this rule given just before 
hearing of the suit— Defendants not prejudiced 
and having ample opportunity to defend— Suit 
not remanded.) 

Note 17 

1. (1896) 1 Gh 628 (629). Re Tottenham. 

[See (’19) AIR 1919 Gal 245 (247) ; 46 Gal 877. 
(It is necessary that the cause title should show 
that the suit is representative though it is a 
convenient place for stating the fact.)] 

2. (’28) AIR 1928 Mad 77 (87): 61 Mad 128 (FB). 

8CPC. 81. 
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0> i Ri 8 to the Buit.^ Sub-rule 2 provides that any person on whose behalf a suit is instituted or 
liotaB 18-81 defended under sub-rule 1 may apply to the Court to be added as a party to the suit.* 
Such a person must show that the conduct of the suit is not in proper hands and that 
his interests will be seriously affected to his prejudice if he is not joined as a party. 
The reason is that there is considerable delay caused by a fresh party coming in and 
the costs of other parties are consequently increased.^ The application must also be 
made without unnecessary delay Where no such application is made, such person 
cannot, as a party i prefer an appeal against any decree that might be passed in the suit.* 

19. Salt in the name of wrong plaintiff. — Under 0. 1 B. 10, sub-rule 1, 
where, through a bona fide mistake, a suit has been instituted in the name of a wrong 
person as plaintiff, the Court can allow any other person to be substituted as plaintiff. 
Suppose, A describing himself as a creditor of B sues on behalf of himself and the other 
creditors of B and it turns out that A is not a creditor of B» A cannot continue the suit, 
as 0.1 B. 8 presupposes a community of interest between the plaintiff and the other 
persons he is allowed to represent. But can C, who is an admitted creditor of B, be 
substituted for A under 0. 1 B. 10, sub-rule 1, in such circumstances ? It is conceived 
that he can.^ There is nothing in 0. 1 B. 10 or Buie 8 to exclude the application of 
Buie 10 to cases arising under Buie 8. 

20. Addition of parties after decree. — Whore in a suit under this rule 
the plaintiffs on the record neglect to execute the decree in their favour, the Court 
may add other persons as parties to enable them to execute the decree.^ 

21. Deoree In a representatlTc cult. — Where a person sues or is sued on 
bghalf of himself and as representing others, the suit is called a representative suit. To 
such a suit Explanation YI to Section 11 applies and a decree passed in such a suit enures 
to the benefit of, or binds, all the persons so represented in the suit, although they are 
not actually parties on the record.^ A representative suit is not confined to suits 
brought under 0. 1 B. 8.* It includes cases where, under the substantive law, certain 
persons are entitled by virtue of their position to sue on behalf of themselves and 
others, e. g., the manager of a joint Hindu family* and the karnavan of a Malabar 
tarwad.* 


Note 18 

1. (’85) AIB 1985 Lah 88 (84). 

2. (’99) 1 Bom LR 748 (745). 

(*82) AIB 1983 Bom 65 (66). 

3. (*09) 4 Ind Gas 180 (180) : 84 Bom 420. 

[See also (’86) AIB 1986 Bom 428 (481). (The 
Court will not compel the plaintiff to add the 
personB on whose behalf he Buei as co- plaintiffs.) 

4. (*1888) 48 L T 527, Gonybeare v. Lewis. 

5. (’85) AIB 1985 Lah 88 (84). 

Note 19 

1. (’24) AIR 1924 Mad 888 (884). (It was how- 
ever held in this oase that no bona fides were 
proved and the substitution was, therefore, 
refused.) 

Note 20 

1. (’28) AIB 1928 Mad 472 (478). 

[8e$ also (’05) 28 Mad 819 (824, 825).] 

Note 21 

1. (1900) 28 Mad 28 (81, 82). 

(’26) AIB 1926 Botti 170 (188). 

(*68)7 Boas 82r(a28). 

(’27) AIB 1907 dal 608 (610). (Defendant may be 
•OM b a rsj^^ thougk iie 


does not state in his written statement that he 
is appearing in a representative capacity.) 

(’85) AIB 1985 Oudh 869 (371) : 11 Luck 150. 

(’85) AIR 1985 Gal 418 (416). 

[See also (’18) AIR 1918 Mad 166 (167). 

(’28) AIB 1938 Mad 77 (87) : 51 Mad 128 (FB).} 
2. (’17) AIR 1917 Mad 457 (460). 

(’26) AIB 1926 Bom 179 (188). 

(’87) AIB 1987 Bom 288 (240): I L B (1987) 
Bom 826. (The observations in this decision 
suggest that where both the plaintiff and the 
defendant and the Court treat a suit as a repre- 
sentative one, the parties on the record may be 
held to be entitle to represent other persona 
interested in the matter so that the deoree in 
the suit will operate as res judicata in tei^ of 
such persons also, although the provisions of 
0. 1 B. 8, are not complied with — It is 
mitted that the view is not sound.) 

8. (’ll) 10 Ind Gas 874 (878); 85 Mad 685% » ■ ; 
(’94) 17 Mad 132 (126). 

4. (’97) 20 Mad 129 (189) (F B). 

(*10) 8 Ind Gas 485 (486) (Mad). 

(*01 94Maa658(659). * V 
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A decision in a representative suit under this rule, as in any other case, operates 
as res judicata only when it is given on the merits^ and only so far as the rights 
litigated are common to the person suing or being sued and those whom he represents.^ 
Further, it can bind the persons represented only with respect to their property which 
the person suing or sued against represented, although the parties on record may be 
I)ersonally liable. Hence, a decree for injunction which can only be enforced through 
the personal obedience of the defendant is not binding on the persons who were not 
parties actually on the record but against whom a representative suit was liled.^ 

If the alleged common right in a representative suit under this rule is negatived, 
the suit should be dismissed; the Court cannot, in such a suit, declare the rights of 
individuals as distinguished from the rights of the class of persons on whose behalf 
the suit is brought,^ though it is open to the Court to pass a decree in favour of persons 
forming a smaller number out of a larger class.^ 

Whore a suit is not a representative one. Explanation VI to Section 11 does 
not apply and the decree cannot bind anyone who is not a party to it.^® 

Even where a plaintiff purports to sue in a representative capacity, the decision 
in the suit will not operate as res judicata against the other members of the group 
which the plaintiff professes to represent, unless the requirements of this rule are 
complied with.^^ See also Note 59a to Section 11. 


22. Costs in representatiire suit. — Under Section 35 of the Code, the costs 
of all suits are within the discretion of the Court and the Court can determine by 
whom or out of what property the costs are to be paid. As a general rule, only parties 
on the record are liable to pay costs. (See Section 35, Note 9.) This rule applies also 
to representative suits. Hence, in such suits, as a general rule, costs should be awarded 
only against parties on the record but not against other persons whom the parties on 
the record may represent.^ But this is not an inflexible rule. In exceptional oases, costs 
may be ordered to be paid even by persons who are not parties on the record but on 
whose behalf, or for whose benefit, the suit has been brought or defended. The Court 
may also, in a fit case, direct the costs to be paid out of any property which may 
belong to the community represented in the action. In any case, great caution is 
necessary in making an order as to costs in a representative suit.* In the undermentioned 


(’04) 27 Mad S75 (377). 


The following cases hold that where a karna- 
van is not sued as such or there is nothing on 
the face of the record to show that itwasintend- 
ed to implead him in his representative charac^ 
ter, the decree does not bind the tarwad : 

(’87) 10 Mad 322 (329, 330). 

(’89) 12 Mad 434 (437). 

;’87) 10 Mad 79 (84). 

:’80) 2 Mad 328 (381, 333). 

’82) 5 Mad 201 (206). 

[See (’94) 17 Mad 214 (215). 

(’83) 6 Mad 121 (125).] 

VSee also (’84)7 Mad 87 (88).] 

[Compare (’85) 8 Mad 484 (487).] 

8. (’09) 2 Ind Gas 622 (628) (All). 


6. (’26) AIR 1926 Pat 821 (824) : 5 Fat 589. 

7. (’ll) 12 Ind Gas 1006 (1007) : 86 Mad 414. 
(’06) 88 Mad 483 (484). 

(’89) 12 Mad 856 (865). 

8. (’18) AIR 1918 Mad 628 (681). 


9. (’99) 9 Mad L Jour 856 (361). 

(’18) AIR 1918 Mad 628 (631). 

10. (’28) AIR 1928 P G 16 (20) : 55 Ind App 96 : 
56 Gal 619 (P G). 

(*10) 8IndCaBl29(130)(Mad). (Plaintiff exprossly 
refusing to recognise certain persons as members 
of the class he professes to represent — Latter 
are not bound by decree against plaintiff.) 

(’38) AIR 1938 All 523 (524). (The mere fact 
that a number of persons have filed a suit as 
belonging to a particular community and have 
described themselves as Panchas of the com- 
munity will not make the suit a representative 
suit, when the claim is put forward on behalf of 
these specific plaintiffs and is based on a right 
personal to them.) 

11. (’38) AIR 1988 All 528 (624). 

Note 22 

1. (’96) 1 Gal W N 66 (67). 

(’86) AIR 1935 Oudh 369 (870) : 11 Luck 160. 

2. (’17) AIR 1917 Bom 141 (148): 42 Bom 656. 


0.1R.8 
Notes 81-88 
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0.1 B .6 case* the next friend of a minor plaintiff in a representative suit was ordered to pay 
28*41 the costs. 

88. Oompromlse of repMseniatiTO salt. —It was held in the undermentioned 
oase^ following the English cose of Jenkins v. Bobertson* that persons instituting a 
suit on behalf of the public (c. g,, a suit under Section 92, Civil Procedure Code) have 
no right to bind the public by a compromise decree. In a recent case decided by the 
Privy Council, however, their Lordships left it open whether the law in India under 
Section 11, Civil ' Procedure Code, is the same as that stated above.’ They have, 
however, indicated that Jenkins v. Robertson was based on Scotch law and had been 
explained in In Be South American and Mexican Co,, [(1895) 1 Ch. 37]. But in a 
representative suit under 0. 1 B. 8, the representative is dominus litis until judgment 
and he can therefore discontinue or compromise the suit.’ 

28a. Withdraval of repreBentatixe Bolt. — See 0. 23 B. 1 Note 19a. 

84. Abatement of Bolts and appeals. — A sues on behalf of himself and 
numerous other persons under 0. 1 B. 8. A dies pending the suit. Does the suit abate ? 
No.^ The reason is twofold ; firstly the persons represented are not the “legal 
representatives” of the deceased plaintiff within the meaning of Section 2 (11) of the 
Code and 0. 22 B. 3 does not apply to such case;* secondly the persons represented are 
already parties to the suit constructively though the conduct of the suit is in the hands 
of a particular person to whom leave has been given, and any one of such persons can 
continue the suit after the plaintiff’s death.’ The application to continue the suit should 
be made under 0. 1 B. 8, sub-rule 2* or 0. 1 B. 10, sub-rule 2.® No period is fixed within 
v^ich such application should be made, but the High Court of Madras expressed an 
opinion in the undermentioned cases’ that such an application will be governed by 
Article 181 of the Limitation Act. See also the following decisions which are based on 
the principle that in a representative suit under this rule, the death of any of the parties 
does not necessitate the substitution of bis legal representatives and that the suit or 
defence can be continued by any of the other persons who have the same interest in the 
suit.^ Suppose now that A sues B on behalf of himself and numerous other persons and 


3. (’85) 11 Cal aiS (219). 

Note 23 

1. (’16) AIR 1916 Mad 661 (668) : 88 Mad 860. 

2. (1908) 8 Ch 662 (669). 

3. (’28) AIR 1928 P C 16 (20); 66 Ind App 96:66 
Cal 619 (P C). 

4 . (’13) 18 Ind Cas 869 (370) (Mad). 

(’12) 16 Ind Cas 899 (401) (Mad). 

Note 24 

1. (’12) 16 Ind Cos 899 (401, 402) (Mad). 

(’21) AIR 1921 P C 128 (124) : 46 Cal 498 : 17 
Mag L R 87 ; 40 Ind App 12 (P 0). (Suit under 
8. 92 of the Code.) 

(’16) AIR 1916 P 0 124 (126, 126) : 88 Mad 406 : 
42 Ind App 126 (P C). (Suit by Hindu rever- 
sioner— Decision tested on 0. 1 R. 1,0. P.C.) 
(’80) AIR 1980 Lah 282 (288). 

(’81) AIR 1981 Mad 690 (691) : 64 Mad 770. 

C81) AIR 1981 Mad 462 (464) : 64 Mad 627. 
(Dwth of lepresentative appellant.) 

’89) AIR 1929 Mad 461 (468). 

*19) AIR 1919 Mad 479 (480). (Suit by Hindu 
tsversioner.) 

(’17) AIR 1917 Mad 889 (890): 40 Mad UO. 
(Suit under S. 98, 0.P.O.) 


(’12) 17 Ind Cas 101 (105, 106) : 8 Mag L R 118, 
(Suit by Hindu reversioner.) 

But ue the folUmingcaie which seems to assume 

the contrary : — 

(’25) AIR 1926 Lah 698 (698). (0. 22 R. 8 is not 
rendered inapplicable by the fact that the suit is 
brought on behalf of the vrhole village.) 

2. (’29) AIR 1929 Mad 461 (461, 462). 

(’17) AIR 1917 Mad 869 (390) ; 40 Mad 110. (Suit 
under 8. 92, 0. P. 0.) 

(’12) 16 Ind Cas 399 (401) (Mad). 

3. (’17) AIR 1917 Mad 889 (800) : 40 Mad 110. 

(’16) AIR 1916 P 0 124 (126, 126) : 88 Mad 406 : 

42 Ind App 126 (P 0). 

(’19) AIR 1919 Mad 479 (480). 

4 . (’19) AIR 1919 Mad 479 (480). 

8. (’17) AIR 1917 Mad 889 (890) ; 40 Mad 110. 

6. (’19) AIR 1919 Mad 479 (480). 

(’81) AIR 1981 Mad 690 (691) : 64 Mad 770. 

7. (’86) AIR 1986 Cal 418 (416). (Where a repre- 
sentative suit is brought by a ^intlil with 
leave of Court, on his death, no substitutiott to 
necessary and others who have been granted 
authority to represent the otoss can go <».) 
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a decree is passed in favour of A. B appeals and, during the pendency of the appeal, 0. 1 R. 8 

one of the persons represented by A dies, and his legal representatives are not brought Note M 

on the record. Does the appeal abate? No.® The reason is, that the principle of the 

abatement of a suit by the death of a party has no application whore the deceased was 

not a party to the suit eo nomine. Where the suit as brought is not a representative 

one, there is a difference of opinion in the Lahore High Court as to whetlicr the fact 

that, in appeal, some respondents are allowed to represent others will not prevent 

abatement on the death of the persons so represented. One set of cases holds that it 

will not.® The other set holds that it will.^® In the case below, forty persons instituted 

a suit against A. All the forty persons joined as plaintiffs and the suit was not brought 

in a representative capacity. A decree was passed in favour of the plaintiffs. A api)ealed 

from the decree, but obtained permission from the Court that the appeal should bo 

defended by four out of the forty decree- holders in the lower Court. Pending the 

appeal, some of the decree- holders, other than the four selected to defend the appeal, 

died. A failed to bring on record their legal representatives within the period of 

limitation. It was held that the appeal abated under such circumstances, on the ground 

that all the forty persons being actually on the record as plaintiffs in the lower Court, 

the suit was not a representative suit, and that although some of the res|)ondents may 

be allowed by the Court to defend the appeal on behalf of themselves and others, the 

appellant must join as parties to the appeal all the persons who were actually plaintiffs 

on the record in the lower Court and in whose favour a decree had been passed. A 

fortiori^ where, in such a case, one of the respondents selected to represent the others 

dies, and his legal representatives are not brought on the record within the prescribed 

period of limitation, the appeal abatos.^^ 

A suit was brought against £ as a trustee represontitig a temple and G as 
representing a certain community. Ponding the suit B died and another trustee was 
apiK)intod. It was held that the new trustee should be brought on the record, m that the 
idol and the temple properties might be represented in the suit.'® As to the procedure 
to be adopted in cases where parties sue or are sued in a representative capacity witii 
the permission of the Court under this rule and ono or more of them die pending the 
suit or appeal, see the cases noted below.'^ 

The karnavan of a Malabar tarwad may sue on behalf of the tarwad without 
obtaining the leave of the Court under this rule. Where he unnecessarily obtains the 

(*87) AIR 1937 Pat 149 (150). (Death of the sole (*26) AIR 1926 Lah 216 (216, 217). ^ 

or one or more of the several plaintiffs or defen- (’25) AIR 1925 Lah 124 (125) : 5 Lah 429. (In 

dants, suing or being sued in a representative appeal permission under 0. 1 R. 8 was obtained 

character does not lead to the abatement of the against people who were parties in the lower 

suit, if his or their legal representatives are not Court — Hence it was held that the legal repro- 

brought on record^The same principle mutahs sentatives of such parties must be impleaded.) 
mutandis applies to appeals.) ('19) AIR 1919 Lab 147 (148) : 1919 Pun Re 

('86) AIR 1986 Lah 361 (361). (Whore an appeal No. 20. (Question left open but delay in petition 

is fled in a representative suit and one of the to bring on record legal representatives was 

plaintiffs dies during the pendency of the appeal , excused.) 

it was held that surviving plaintiffs are compe- 10. (’31) AIR 1931 Lah 610 (612) : 13 Lah 195. 
tent to prosecute the appeal.) (The fact that there was no order under 0. 1 

S. ('19) AIR 1919 Lah 278 (274) : 1919 Fun Re R. 8 (1) in trial Court makes no difference.) 

No. 46. [See also ('82) AIR 1932 Cal 275 (282) : 59 Cal 

('80) AIR 1980 Lah 18 (19). 961.] 

('20) AIR 1920 Lah 838 (840) : 1 Lah 582. 11 . ('26) AIR 1926 Lah 81 (32). 

9 . ('26) AIR 1926 Lah 81 (82). 12. ('01) 1901 Fun L R No. 160. 

(*82) AIR 1982 Lah 884 (887) : 18 Lah 92. (AIR ('ll) 12 Ind Cas 871 (871) : 1911 Fun Re No. 60. 

1920 Lah 838, Foil.; AIR1925 Lah 124, Listing. 13 . (’27) AIR 1927 Mad 1105 (1105). 

—Question left open but delay in petition to bring 14. ('81) AIR 1931 Mad 452 (454) ; 54 Mad 527. 

on record leg^ representatives was excused.) (Per Ramesam, J.) 
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9» 1 Re 8 leave'of the Oourt under this rule and sues on behalf of the tarwad and then dies 
KMes 84-*26 pending the suit, the succeeding karnavan is entitled, as of tight, to continue the suit 
and the junior members are not entitled to do so in the absence of very special 
oircumstanoes.^^ 

28. Applioabllity of Rule to arbitration proceedings. — Order 1 Buie 8 
has no application to private arbitration proceedings. Hence, a reference to arbitration 
by persons professing to represent a certain community 'will not be binding on the 
other members of the community in the absence of any authorization by the latter.^ 

It has been held by the Bombay High Court that this rule applies to a petition 
under Section 14 of the Arbitration Act (1899) to set aside an award, the reason given 
, being that such petition is analogous to, and can be tried, as an ordinary suit? 

26. ReYision. — A refusal to entertain an application under this rule without 
proceeding in accordance with the law is revisable under Section 115 of the Gode.^ 


0.1 R.9 


R. 9. [S. 31] No suit shall be defeated by reason of the 
^ misjoinder or nonjoinder of parties, and the Court 
Boajoind«r. may in every suit deal with the matter in contro- 
versy so far as regards the rights and interest of the parties actually 
before it. 


[1877, S. 31 ; R. S. C., 0. 16 R. 11. See S. 92; 0. 1 R. 13; 
0:2R. 7.] 

Synopsis 


1. Legislative changef. 

2. Scope of the Rule. 

3. Misjoinder of parties. 

4. Misjoinder of parties and causes of action 

— Multifariousness. 


5. Nonjoinder of parties. 

6. Nonjoinder in mortgage suits. Soe 0. 34, 

Buie 1. 

7. Limitation. See Order 1 Rule 10. 

8. Arbitration proceedings, misjoinder and 

nonjoinder in. 


1. LegislatiTe ohanges. — The corresponding provision of the former Code 
(Section 31} did not contain the expression ''nonjoinder.” Hence there was some 
doubt whether the Section applied to cases of nonjoinder also or was confined to 
eases of misjoinder alone. See the undermentioned cases.^ These cases can be only of 
academic interest under the present Code, as the new rule makes it clear that it applies 
to cases of nonjoinder of parties as well as of misjoinder. 


2. Scope of the Rule. — This rule provides that no suit shall be defeated by 
reason of the misjoinder or nonjoinder of parties, but that the Court may, in every 
suit, deal with the matter in controversy so far as regards the rights and interests of 


(’84) AIR 1984 Mad 303 (308). 

(*88) AIR 1988 fiSh 683 (684). 

15. (’89) AIR 1989 Mad 761 (768). (Succeeding 
karnavan failing to bring himself on record 
within limitation and suit being in peril of 
abating—Thie is special ground which would 
entitle the janlor members to prosecute the suit.) 

t VVt) AIR 1937 All 138 (180). 

2, (’86) AIR 1986 Bom 350 (366) i M Bom 646. 


Note 26 

1. (’88) AIR 1938 All 164 (166). 

(’88) AIR 1938 Pat 803 (808). 

Order 1 Rule 9 — Nolo 1 ' 

1. (’98) 31 Mad 878(883). (Applies to nonjoinder 
also.) 

(1883) 19 Ch D 346 (361), Wedderman n Bociete 
Geneiale. (Do.) 

(’94)17Madl33(137)..(Yea). . 

(’14) AIR 1914 Cal 316 (316). (Doss not apply.) . 
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the parties actually before it.^ There are, however, cases in which the Court cannot, 
under the substantive deal with the rights and interests of the parties actually 
before it in the absence al certain other persons. Thus, the Court cannot, in a suit by a 
co-trustee for possession of the trust property, grant any relief to the plaintiff in the 
absence of all the other co-trustees on the record.^ The reason is that all the co-trustees 
together represent a single and indivisible right which cannot be adjudicated upon and 
no effective decree can be passed by the Court in their abi^nce. In such a case, the 
necessary parties may be added under 0. 1 R. 10.^ Where they are not so added, the 
suit will be dismissed, not by reason of the nonjoinder of parties but by reason of the 
fact that the Court cannot, under the substantive law, grant any relief to the parties 
actually on the record. 0. 1 R. 9 does not affect such cases, and cannot be relied upon 
to dispense with the joinder of such necessary parties.^ 

This rule does not apply to cases where there is a misjoinder of causes of action 
as well as of parties.^ 

3t HisjoindeP of papties* — Order 1 Rule 1 deals with the question *'who may be 
joined as plaintiffs in a suit.” 0. 1 R. 3 deals with the question “who may be joined as 
defendants in a suit.” If persons are joined as plaintiffs in the same suit in any case 
not covered by 0. 1 R. 1, there is misjoinder of plaintiffs. Similarly, if persons are 
joined as defendants to the same suit in any case not covered by 0. 1 R. 3, there is a 
misjoinder of defendants, 

A misjoinder of parties is not fatal to a suit.^ Where there is a misjoinder of 
parties the Court has power under 0. 1 R. 10 (2) to strike out the names of the persons 
improperly joined, and to allow the suit to be proceeded with. There is ho misjoinder 
of plaintiffs where one of the plaintiffs is entitled to all the estate sued for and the 
name of another person is added as a co-plaintiff merely as a matter of extra caution.^ 

4. Misjoindep of parties and causes of action — Hultifapionsness. — 0. 2, 

Br. 3, 4 and 6 deal with joinder of causes of action. Where in the same suit several 
causes of action are joined in contravention of these provisions, there is a misjoinder of 
causes of action. A misjoinder of causes of action may be coupled with a misjoinder of 
plaintiffs or of defendants. In such a case there is multifariousness or a misjoinder of 


Note 2 


1. (’86) AIB 1986 P C 61 (64) (P 0). 

2. See Note 8 to Order 1 Buie 6 and also Note 6, 
infra. 

3. (’18) AIR 1918 Mad 1187(1189). (Buies 9 and 
10 of Order 1 should be construed together.) 

4. (’26) AIR 1926 Oudh 606 (607). 

(’12) 18 Ind Gas 197 (200) (All). 

(*80) AIR 1930 Mad 714 (718). (Shares were< dis- 
tinct.) 

5. (’97)24 0al640 (548). 

(’94) 16 All 279 (282, 288). 

Note 3 


1. (’21) 59 Ind Gas 522 (628) (Lah). 

(’88) AIR 1988 Gal 477 (479). 

(’80) A1R1980A11 180(188). 

(10) 8 Ind Gas 889 (889) (All). (Section 99, 0. P. 
Code madcap 


m 


2 All L Jour 91 (94). 

16 All 880 (881). 

AIR 1918 Gal 870 (872). 


<'14) AIR 1914 Gal 796 (796). 


(’81) 6 Cal 816 (825). 

(’79) 4 Gal 949 (963). 

(’69) 11 Suth W R 607 (607). 

(’ll) 10 Ind Gas 212 (214) (Lah). 

(’08) 1903 Pun Re No. 88, page 120. 

(’99) 1899 Pun Be No. 24, page 184. 

(’94) 1894 Pun Be No. 67, page 221. 

(’98) 1898 Pun Re No. 88, page 888. 

(’81) 1881 Pun Re No. 8, page 9. 

(’10) 6 Ind Gas 466 (467) (Mad). 

(’91) 14 Mad 108 (108). (Misfeasances imputed 
to the defendants consisted of acts alleged to 
have been done on behalf of the minor faction 
and in pursuance of its common policy.) 

(’98) 1 Oudh Gas 808 (812). (Pre-emption suit — 
One having no right of pre emption joined as 
CO- plaintiff.) 

(’ll) 12 Ind Gas 206 (207) (Low Bur). 

(’87) AIR 1987 Lah 116 (117). (The fact that 
there is a surplusage of plaintiffs will not make 
a suit incompetent.) 

2. (’86) 9 Bom 686 (648). 

(’98) 1 Oudh Gas 808 (812). 


0. 1 B. 9 
Botaia-I 
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0. i R« # parties and of causes of action. As has been seen already in Note 2 above, this rule 
lletes 4^0 does not apply to such a case. But even in such cases the suit should not be dismissed ; 

the plaintiff should be given an opportunity to amend the plaint and to make bis 
election and eonfine the suit to one set of defendants.^ 

6t Nonjoinder of parties. — The rule applies to nonjoinder of parties as well 
as misjoinder. Hence, the failure to join any parties does not per se entail the dismissal 
of a suit.^ But there is a distinction between the nonjoinder of necessary parties and 
nonjoinder of proper parties. Necessary parties are those in whose absence the Court 
cannot pass an effective decree at all. Proper parties are those whose presence is 
necessary in order to enable the Court to completely and adequately adjudicate on all 
the matters involved in the suit. (See Notes under 0. 1 B. 10.) If the nonjoinder is 
only of proper (as contrasted with necessary) parties, it can never be in itself fatal to 
the suit.^ In such a case the Court can, under this rule, deal with the matters in 
controversy in so far as the parties actually before the Court are concerned* or it may 
order the addition of the parties under 0. 1 B. 10, sub-rule 2. But in the case of 
necessary parties, the Court cannot, as has already been seen in Note 2 above, decide 


Note 4 

1. (’84) AIB 1984 Mad 867 (872) : 67 Mad 1081. 
(*88) 142 Ind Gas 642 (644) (Nag). 

Note 5 

1. (’29) AIB 1929 All 439 (440). 

*22) AIR 1922 All 404 (406). 

*12 14 Ind Gas 86 (88) (All). 

(*91 1891 All W N 176 (176). 

(*81 1881 All W N 140 (140). 

(*S4) 7 Mad 401 (404). (Beverflion6r*8 suit— Non* 
joinder of reversioner of equal degree— No bar.) 
(*82) 1882 All W N 80 (80). 

(*82) 1882 All W N 67 (67). 

(*66) 1 Agra 147 (148). 

*10) 84 Bom 18 (20, 21). 

*82) AIR 1982 Gal 34 (86). (Order 1 Rule9 ap* 
plies to mortgage suits also.) 

(’09) 8 Ind Gas 291 (298) (Gal). 

(’14) AIR 1914 Lah 187 (192) : 1916 Fun Be 
No. 8. 

(*21) AIR 1921 Mad 567 (658) : 44 Mad 48. 

(*16) AIR 1916 Mad 674 (674). 

(*10 6 Ind Gas 466 (466) (Mad). 

(*26) AIR 1926 Fat 668 (676). 

(*26) AIR 1926 Fat 69 (61) : 8 Fat 829. 

(*20) AIR 1920 Pat 781 (783). 

*16) 81 Ind Gas 466 (467) (U F B B). 

*21) AIR 1921 Oudh 148 (149). 

(’87) AIR 1987 All 602 (608, 604). (Partnership 
—Suit for accounts— All partners not impleaded 
as parties — Suit need not be dismissed.) 

(’89) AIR 1939 All 285 (286, 286). 

(*87) AIR 1987 Pesh 17 (17,18). (Reference under 
Cantonments House Accommodation Act— Mort- 
gagee not in possession of lease property is not 
necessary party — His nonjoinder does not 
defeat reference — Still mortgagee should be 
added as a party to effectually and completdy 
^ iiltle all questions in suit.) 

(’87UIR 1987 Mad 620 (621). (Addition of party 
—Bight of ^aintiff to add at late stage — Duty 
of Oonrt Considerations.) 

{Bm also (’87) AIR 1987 Mad 169 (171). (Case 


under Madras Survey and Boundaries Act, 
Section 14.] 

2. (*22) AIR 1922 Fat 96 (96) : 1 Fat 861. (Suit 
for partition by sons— Grandsons proper parties.) 

(*30) AIR 1930 All 762 (764). 

(*22) AIR 1922 Bom 364 (856): 46 Bom 1022. (A 
suit on rent deed— Junior members of the plain- 
tiff’s family not made a party.) 

(*24) AIR 1924 Gal 1050 (1061). (All the persons 
interested in the right of easement are not neces- 
sary parties.) 

(*20) AIR 1920 Lah 814 (816). 

(*16) AIR 1916 Mad 208 (209). 

(*80) AIR 1980 Sind 147 (148). 

(’89) AIR 1939 Oudh 146 (148). (Suit against idol 
— Sarbarahkar managing property belonging to 
idol impleaded as defendant— It is not necessary 
to join trustees, if any, as parties — Case is 
covered by 0. 1 R. 9.) 

(*37) AIR 1987 Cal 366 (368). (Suit by plaintiff, 
one of dominant owners for removal of alleged 
obstruction to right of easement— Other domi- 
nant owners not aggrieved by such obstruction 
need not join with plaintiff in his suit as they 
are not necessary parties to it — Nonjoinder of 
servient owners not obstructing easement is not 
fatal to suit.) 

[See (*09) 1 Ind Gas 160 (151) (Gal). (Non join- 
der of parties does not affect the jurisdiction of 
the Court,)] 

[See alao (*22) AIR 1922 All 404 (406). 

(’22) AIR 1922 Pat 862 (864).] 

3. (*12) 18 Ind Gas 128 (124) (Gal). 

(’18) 20 Ind Gas 668 (669) (All). 

(*24) AIR 1924 Fat 808 (804). 

(*22) AIR 1922 Fat 447 (447). 

(*87) AIR 1987 Mad 140(141). (Question remiJIhil 
open against nonimpleaded persons oiody.) . / ' ' 
’87) AIB 1987 All 602 (604). 

’86) AIB 1986 All 110 (116, 11^ : 67 Ab «46. 
(Interest of person not made pattj' 
from interest of persons who afepattw-^ 
and interest of parties actually Wore Oonrt oaia 
be dealt with.) ^ ^ ■ 
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m 

the suit at all in their absence. But even in such a case the Oourt cannot immediately 
proceed to dismiss the suit without giving an opportunity to the plaintiff to amend the 
plaint by adding the absent parties.^ If, however, on being required to add a necessary 
party the plaintiff refuses to do so, the suit is liable to be dismissed.® See also Note 2 
above. 

A mortgage was executed in favour of A and B. A alone brought a suit on the 
mortgage. Pending the suit, B died and his right under the mortgage also devolved on 
A. It was held by the Nagpur High Court that although A alone had no right to sue 
on the day on which he instituted the suit, as he acquired the full and exclusive right 
before the date on which the decree was passed, the nonjoinder of B did not affect the 
validity of the decree/ The decision proceeds on the ground that the object of joining 


necessary parties is to enable the Court 

object is served in spite of the nonjoinder 

nonjoinder is immaterial. 

4. (*19) AIR 1919 All S22 (828). 

(*82) 8 Oal 42 (60): 8 Ind App 135 (PC). 

(*18) 20lDdGas 41 (48): 85 All 441. (The property 
had been divided and portions held separately — 
No cause of action against them jointly.) 

(’14) AIR 1914 Nag 81 (81) : 10 Nag L R 72. 

(’01) 26 Bom 488 (440). 

(’97) 21 Bom 164 (158, 169). 

(’83 7 Bom 217 (220). 

’77) 2 Bom 140 (141). 

’27 AIR 1927 Gal 288 (288). 

(’21) AIR 1921 Gal 622(622). (Suit for declaration 
of a right of way — A person interested in the 
servient tenement is not made a party.) 

(’08) 86 Gal 182 (184). (Persons liable to pay rent 
as mutawallis stand in the position of trustees 
— All of them are not made parties.) 

(•03) 30 Cal 811 (821) : 80 Ind App 169 (PC). 

(1900) 27 Gal 498 (600). 

(*28) AIR 1928 Lah 876 (876) : 9 Lah 688. (0. 1 
R. 9 does not apply to a case where there is no 
party on the one side present in the Court 
at all.) 

(’80) AIR 1930 Mad 714 (718). (Suit for accounts 
—Every partner is a necessary party.) 

(’28) AIR 1923 Mad 887 (837). 

(’14) AIR 1914 Mad 841 (849). 

(’22) AIR 1922 Pat 661 (653): 2 Pat 176. (Neces- 
sary party is a proper party but a proper party is 
not always a necessary party.) 

(’16) AIR 1916 Pat 267 (268):1 Pat L Jour 678 (FB). 

(’86) AIR 1986 Gal 198 (194): 62 Gal 824. 

(’85) AIR 1986 All IIQ (115): 57 All 445. (In this 
case, the Allahabad Bigh Court has remarked 
that the nonjoinder of a necessary party cannot 
by itself be a gmund for dismissing a suit but that 
there is an exception to the above rule viz., that 
where in the absence of a certain party the 
Oomrt cannot pass an effective decree in the suit 
it will refuse to pass any decree in the absence 
of such party.) 

[fifes also (*99) 26 Oal 849 (864). 

(’87) AIR 1987 All 602 (604). (There may be 
eaees in which it is impossible to pass a decree 
of any kind in favour of the plaintiff against a 
defendant without aCtooting adversely the 
inteiesits of others who are not parties and it 


to pass an effective decree and where this 
of such parties, as in the above case, such 


may in such cases be that the only possible 
course is to refuse to pass a decree — But every 
case must be considered on its own merits.)] 

5. (’10) 8 Ind Gas 1047 (1047) (Lah). 

(’14) AIR 1914 Cal 68 (64): 41 Gal 681. 

(’10) 5 Ind Gas 456 (466) (Mad). (Opportunity 
given in appeal.) 

(•98) 21 Mad 873 (382). 

(’ll) 10 Ind Gas 787 (738): 7 Nag L R 43. 

(’13) 21 Ind Gas 182 (182) (Oudh). 

(’80) AIR 1980 Rang 295 (296). 

(’36) AIR 1986 Gal 198 (194): 62 Gal 824. 

ISee also (’37) AIR 1937 Mad 520 (521, 622). 
(Rule can be applied at any stage of proceeding 
— Equitable relief in favour of plaintiff should 
be refused only when plaintiff’s conduct dis- 
entitles him to it and adding of party would 
unduly prejudice defendant.)] 

6. (’21) AIR 1921 All 411 (418). 

(’81) AIR 1931 P G 229 (231) (PC). (This rule 
has no application to an appeal before Privy 
Council in a case where the defect had been 
brought to notice of the party from the very 
outset of proceedings.) 

(’29) AIR 1929 Gal 591 (.592). (Omission to add 
within limitation.) 

(’18) 20 Ind Gas 262 (268) (Gal). (Do.) 

(’13) 19 Ind Gas 963 (968, 964) (Cal), (Do.) 

(’87) 14 Cal 436 (439). 

(’81) 6 Gal 815 (823). 

(’14) AIR 1914 Lah 187 (192): 1915 Pun Re No. 3. 
(’06) 1906 Pun Re No. 69, p. 251. (Minor sons— 
Father refused to join them as plaintiffs.) 

(’05) 1906 Pun Re No. 12, p. 66. 

(’01) 1901 Pun Re No. 66. p. 178. 

(’91) 1891 Pun Re No. 86, p. 422 (FB). 

(’22) AIR 1922 Mad 817 (818, 820). 

(’18) AIR 1918 Mad 1187 (1189). 

(’88) AIR 1983 Mad 664 (667). (Nonjoinder of 
necessary party in spite of objection taken from 
start— Suit should be dismissed.) 

(’86) AIR 1986 Gal 198(194): 62 Gal 824. (Suit on 
promissory note —Widow of deceased executant 
governed by the Bengal School of Hindu Law is 
necessary party.) 

7. (’89) AIR 1989 Nag 242(244):ILB (1989) Nag 
616. 


o.is.» 

SotiB 
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6. Bonjelndsv in mori^ln suits. — See Order 84 Buie 1. 

■ 

7. Limitation. — See Order 1 Buie 10. 

8. Arbitration prooeedings, misjoinder and nonjoinder in. — Misjoinder 
of parties and of causes of action in arbitration proceedings is not an objection involving 
a question of jurisdiction. But it has been held by the Sind Court that if objection is 
taken on the ground of misjoinder and the arbitrators ignore it, the objection may be 
made the basis of a charge of misconduct against the arbitrators.^ 


R. 10. [Ss. 27, 32, 33.] (1) Where a suit has been 
Suit in name of wrong instituted lu the name of the wrong person as 
*’*^***' plaintiff or where it is doubtful whether it has 

been instituted in the name of the right plaintiff, the Court may 
at any stage of the suit,^ if satisfied that the suit has been instituted 
through a bona fide mistake,^ and that it is necessary for the 
determination of the real matter in dispute* so to do, order any 
other person to be substituted or added as plaintiff upon such terms 
as the Court thinks just.® 


(2) The Court may at any stage of the proceedings,®^ either 
’’Court may •trUioout upon or wlthout the application of either 
or odd portie*. party,*® and on such terms as may appear to 

the Court to be just, order that the name of any party improperly 
joined,®* whether as plaintiff or defendant, be struck out,®® and that 
the name of any person who ought to have been joined,*® whether 
as plaintiff or defendant, or whose presence before the Court may 
be necessary** in order to enable the Court effectually and completely 
to adjudicate upon and settle all the questions involved in the 
suit,®® be added. 


( 3) No person shall be added as a plaintiff suing without a 
next friend or as the next friend of a plaintiff under any disability 
without his consent.®* 

(4) Where a defendant is added, the plaint shall, unless the 
wiMndefunduntaadud, Court otherwise directs, be amended in such 
plaint tu buummdwi. maimer as may be necessary, and amended 

copies of the summons and of the plaint shall be served on the new 
defendant and, if the Court thinks fit, on .the original d^eDdant. 


NotoS 

L (’ll) 11 Ind Om 974 (976) (Sind), 
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(5) Subject to the provisions of the ‘Indian Limitation Act, 
XV of 1877,*^ section 22, the proceedings as against any person 
added as defendant shall be deemed to have begun only on the 
service of the summons. 

[ 1877, Ss. 27, 32, 33; R. S. C., 0. 16 Rr. 2, 11, 39. ] 

a. Soo now tho Indian Limitation Act, 1908 (IX of 1908), S. 22. 

Synopsis 


I. SUB-RULE (1). 

1. Legislative changes. 

2. Scope of the sub-rule. 

3. Bona hde mistake. 

4. **Necessary for the determination of the 

real matter in dispute.*' 

5. "Upon such terms as the Court thinks 

just.** 

6. "At any stage of the suit.** 

7. Consent. See Note 88. 

8. Limitation Act, S. 22. See Note 41. 

11. SUB-RULES (2) to (5). 

9. Legislative changes. 

10. Scope and applicability of sub-rule (2). 

11. Addition of parties — General. 

12. "Either upon or without the appli- 

cation of either party.** 

13. "Who ought to have been joined.** 

14. "Whose presence before the Court 

may be necessary.** 

15. Partnership suits. 

16. Partition suits. 

17. Pre-emption suits. 

18. Suits by co-owners. 

19. Suits by joint promisees. 

20. Suits for rent. 


21. Suits on tort. 

22. Mortgage suits. See 0. 84 B. 1« 

23. Suits on negotiable instruments. 

24. Suits for specihc performance. 

25. Government. 

26. Suits by or against corporations. See 

0. 29 U. 1. 

27. Miscellaneous. 

28. Addition introducing new cause of action. 

29. Addition altering nature of suit. 

30. "Questions involved in the suit." 

31. "Improper addition of plaintiff or 

defendant.** 

32. Parties may be added'at any stage of the 

proceedings. 

33. Striking out name of party improperly 

joined. 

34. Transposition of parties. 

35. Transposing of defendant as plaintiff. 

36. Transposingof plaintiff as defendant. 

37. Misdescription of parties. 

38. Consent of added party. Sub-rule 3. 

39. Amendment of plaint. Sub-rule 4. 

40. Suit by or against a dead person. 

41. Limitation Act, Section 22. 

42. Appeal. 

43. Revision. 


0. 1 R. 10 
Notes 1-4 


Other Topics (miscellaneous) 

New party deemed added on eervice of summons. See Note 41. 

Substitution of plaintiff. See Note 2. 

Suit by raombers of a Hindu family. See Note 18. 

"When it is doubtful.” See Note 8. 

I. SUa-RULE (1) 

1. Legislative ohan^es. — 

(1) The YTords "with his or their consent” in Section 27 of the old Code 

corresponding to sub-rule (1) of this Order have been omitted. 

(2) The vrords “at any stage of the suit” are new. See Note 6 below. 

2i Scope of the enb^rale. — This sub-rule deals with the substitution or 
addition of plaintiffs after an action is brought. It contemplates oases in which a suit 
is brought by a plaintifif, who subsequently discovers that he cannot get the full relief 
he seeks without the joinder of some other person as co-plaintiff, and cases where it is 
found that some other person, and not the original plaintiff is entitled to the relief 
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0« 1 10 claimed.^ In the former contingency, a new party has to he added and in the latter, a 

Hots a new party has to be substituted as plaintiff.^ To bring a case within this sub.rule it 

must be shown that — 

(1) the action was cotnmenced in the name of the original plaintiff by a 

bona fide mistake, and 

(2) the substitution or addition is necessary for the determination of the real 

matter in dispute. 

The words *'if the suit is brought in the name of the wrong person as plaintiff” 
do not exclude altogether persons who may institute the suit without any right to do 
BO* but the case must fall within the provisions of the sub-rule. Unless, therefore, the 
two conditions of the sub-rule are satisfied a defendant is entitled to the dismissal of a 
suit brought by an unauthorised person and the defect cannot be cured by the addition 
or substitution of persons who might have brought the suit.^ The right of the plaintiff 
to be added must be same as the right in suit ; in other words, a substitute can be 
added only to enforce the right pleaded} A Court has, therefore, no power to import 
into the case as co-plaintiff a person who has a different cause of action inconsistent 
with that of the original plaintiff} This sub-rule does not apply to cases of 
nonjoinder of necessary parties,^ or to cases in which a suit has been instituted against 
a wrong person as defendant.® It applies to Revenue Courts also.® As to its applicability 
to appeals, see Section 107 Note 16, ante. The rule applies to suits on mortgages.^® 

Although, where the person originally suing as plaintiff is not entitled by 
himself to maintain the suit, the proper course under this rule is to add the other 
persons as plaintiff s^ yet, where they are actually added sa defendants there is nothing 
tib prevent the Court from passing a decree in such suit in favour of any of the parties 
that may be found entitled to it. The principle is that when once all the parties are 
before the Court, the Court can make the appropriate order and should give judgment 
in favour of all the persons who may be entitled to relief, whether they be joined as 
plaintiffs or defendants.^^ 


Order 1 Rule 10 ^ Note 2 

1. [See (’89) AIR 1989 PC 170 (178): ILR (1989) 
Bom 508.] 

2. (’10) 8 Ind Gas 87 (89) (Gal). 

(’84) AIR 1934 Nag 159 (160) : 81 Nag L R 9. 
(’12) 18 Ind Gas 850 (351) (All). 

(’08) 27 Bom 157 (161). 

(1889) 41 Gh D 841 (846), Ayscough v. Bullar. 
(Gods, in 25 Bom 438.) 

[See (’87) AIR 1987 Nag 178 (174) : ILR (1987) 
Nag 514. (Plaintiff wrongly described as 
’mandir’ in plaint — Plaint held could be 
amended by striking out word ’mandir’ and 
substituting word ’deity’ for it.)] 

3. (’07) 80 Mad 419 (420). 

(’28) AIR 1928 Mad 180 (180). 

(’19) AIR 1919 Mad 80(80). (Administration suit 
— ^Finding as to ” bona fide mistake ” need not 
be express.) 

’08) 2 Low Bur Rul 245 (247). 

*21) AIR 1921 Sind 59 (60) : 16 Sind L B 71. 
[See also (’74) 22 Soth W R 278 (278). (Plain- 
‘tiff’s alle^ acquisition of title from third par- 
ties not established— The third parties to be 
imnleaded.)] 

4. f OnW Om 70 (81). 

(W) 11 AU 101(107,108). (A idkUon of detUMct 


person cannot ene for defamation.) 

’96) 20 Bom 687 (689). 

’81) 6 Oal 897 (881). 

(’76) 12 Bom H 0 B 17 (22). 

(’06) 2 Cal Ii Jour 431 (436, 441). (Contingent 
heir to a trustee — No right of euit.) 

(’77) 1 Mad 888 (884). . 
(’99-’96)9UppBttrBi]1244. 

(But ee* (’^ 98 Bom 876 (880). (Suit to cancel 
void or voidable instrument.)] 

5. (’80) AIR 1980 Sind 78 (74). 

(’01) 26 Bom 488 (468, 466). 

(’87) 14 Oal 400 (401). (T&e change of partiee ae 
plaintifle doee not affect the queetion of limita* 
tion.) 

6. (’16) AIR 1916 Low Bur 46 (46) : 8 Low But 
Bnl803. 

[See also (’19) AIR 1919 Nag 160 (169): 16 Nag 
L R 91. (Application under 0. 22 R, 8.)] 

7. (’07)1 Bind LB 191 (196). 

8 . (’04) 97 Mad 816 (826). 

[8m also (’08) 1908 Pun W R No. 60.] 

9. (’91)8UPLR60(61)(BR). 

10. (’89) AIR 1089 P 0 170 (178) : I L B (1088) 
Bom 608 (PC). 

11. (’89) AIR 1980 P 0 170 (178) : 1 L S (1988) 
Bom 608 (PO). 
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8t Bore fldo inlstEkOt — The first condition for the applicability of this 
flub-rule is, as has been seen already in Note 2 above, that the action was commenced 
in the name of the original plaintiff by a bona fide mistake.^ The mistake may be one 
of fact or of law.^ A mistake has been held to be bona fide where — 

(1) it is not deliberate but one honestly made,^ 

(2) the point is doubtful,^ 

(3) the Court of first instance and the Appellate Court take different views on a 

"point on which the plaintiff’s right of action depends.^ 

On the other hand, there can be no room for any bona fide mistake where it is 
persisted in after objection® or where, to his own knowledge, the original plaintiff has 
no right to sue on the date of the plaint^ 

Illustrations 

1. i4, the agent of B, files a suit in his own name by a 6ona yide mistake. The Court oan, 
under this Bub>rule, substitute the name of the principal B for that of the original plaintiff A.^ 

2. A, the administratrix of the estate of B^ sued on a mortgage bond in favour of B, She was 
unaware of the fact that her powers as administratrix had come to an end before the date of suit and 
was honestly under the impression that she had such powers. It was held that the person entitled to 
sue may be substituted for A under this sub-rule.^ 

8. A claiming title under a tamliknama executed in his favour by B sues for possession of 
certain properties under a bona fide mistake that the tamliknama covered that property; it was held 
that on discovery of the mistake, B, the real owner, could be added as a co-plaintiff under this 
sub-rule.io 

4. A, the Official Assignee of Bombay, was constituted the attorney of B, the Official Assignee 
of Madras, to institute a suit on the latter’s l)ehalf in Bombay. Instead of suing as '*A, attorney of 
B” he sued as Official Assignee of Bombay" owing to a &ona fide mistake; it was held that the 
plaint could bo amended by substituting attorney of B" for "A, Official Assignee of Bombay."ll 

5. A instituted a suit against B for the recovery of moneys due to an estate. At the date of the 
suit he had already been declared to be a trespasser in regard to that estate. It was held that A could 


Note 3 

1. (’06) 83 Cal 657 (660). 

(’07) 1907 Pun Re No 149, p. 692. 

(’24) AIR 1924 Mad 888 (884). 

(’18) AIR 1918 Mad 916 (917) : 40 Mad 748 (744). 
(Major wrongly described as a minor — Plaint 
can be amended to show that the plaintiff is a 
major.) 

(’08) 2 Low Bur Rul 245 (254). 

(’86) AIR 1986 Mad 960 (960). (Plaintiff implead, 
ing certain persons entitled to redeem as defen- 
dants — Defendants not praying to be made 
plaintiffs but remaining ex parte— Suit dismissed 
on ground that plaintiff has no cause of action 
— Defendants cannot claim that decree should 
be passed in their favour 0. 1 R. 10 does not 
apply as there is no bona fide mistake in the 
name of the plaintiff.) 

[See (’84) AIR 1934 Bom 886 (886) : 58 Bom 
586. (Substitution can only be made if right to 
sue is not barred.) 

(’87) AIR 1987 Sind 92 (98) : 81 Sind L R 406. 
(Plaint instituted by living person in name of 
and verified on behalf of dead person — Sub- 
stitution of name of living person — Permis- 
sibllity — Gross neglect — Substitution not 
permitted.)] 

[See also (’70) 2 N W P H 0 R 179 (180). (Re- 
cognised agent of an Official Assignee cannot 
Bue.as a plaintifi.)! 


2. (1902) 2 K B 485 (487), Hughes v. Pump 
House Hotel Co. (Cited in 12 Cal L Jour 587.) 

(’10) 8 Ind Cas 87 (89) (Cal). 

(’06) 33 Cal 657 (660). 

(’21) AIR 1921 Sind 59 (61) : 16 Sind L R 71. 
(1877) 6 Ch D 82 (86), Duckett v. Cover. (Cited 
in 88 Cal 657.) 

3. (’16) AIR 1916 Cal 337 (838). 

(’82) AIR 1982 Nag 20 (20, 21); 27 Nag L R 835. 
(’09) 4 Ind Cas 495 (496) (Gal). (Mistake of pleader’s 
clerk.) 

4. (’20) AIR 1920 Lah 488 (489). 

’98) 22 Bom 672(676). (Suit filed by benamidar.) 
’19) AIR 1919 Lah 268 (264). (In the case of 
benami transfer, it is possible to have doubts as 
to the person entitled to sue.) 

5. (1902) 2 KB 485 (486), Hughes v. Pump House 
Hotel Co. (Cited in 12 Cal L Jour 587.) 

(’28) AIR 1923 Mad 180 (180). 

6. (’98) 16 Mad 296 (299). 

7. See (’87) 1887 Pun Re No. 91, page 198. 

8. (’27) AIR 1927 Bom 424 (426). 

(’87) 14 Cal 400 (400). 

(’10) 4 Low Bur Rul 95 (97). 

9. (’16) AIR 1916 Gal 887 (888, 889). 

10- (’04) 7 Oudh Cas 198 (197, 198). 

11. (*97)31BQm205(210). 


0. 1 B. 10 
Hot* 8 
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0« l.R* 10 ^ treated as having instituted the suit by a botia fide mistake and that the true lOwner could 

MoiSB 8r9 ^ substituted under this sub-rule.^* 

6. A sued B for possession of certain lauds. B contested the suit on the ground that A had 
transferred the whole of his interest in the lands to C and that, therefore, he had no title to sue. A* 
maintained his right stating that the transfer never became operative. This was found to be false. 
Thereupon A applied lor adding C as a co*plaintiff; it was held that the falsity of his plea negatived 
any hona fides on his part, and that the amendment could not be allowed.^S 
See also the undermentioned cases.^* 

4* ^‘Neoessary for the determination of the real matter in dispute*” 

Under this rule it is essential that, in addition to the existence of a bona fide mistake, 
the substitution or addition should be necessary for the determination of the real 
matter in dispute.^ 

5. *‘Upon such terms as the Court thinks just.” — The terms will be such 
as the Court thinks just under the particular circumstances of the case. Thus, the Court 
may order the payment of costs up to the time of amendment.^ In the undermentioned 
case,^ where a defendant was added under sub-rule 2, the Court made the order %bat the 
defendant should consent to be bound by all the previous proceedings in the suit and 
by any order that the Court might make as to the costs of those proceedings. 

6. ”At any sta^e of the suit.'* — The Court may allow the amendment at 
any stage of the suit. Thus, it can add a party before the decree is actually drawn up^ 

• or after the matter has been referred to arbitration,^ or even in second appeal.* Where 
the Appellate Court substitutes a new plaintiff for the wrong one, and remands the 
case to the original Court, there must be a de novo trial.^ 

7. Consent. — See Note 38, infra. 

8. Limitation Aoti Section 22. — See Note 41, infra. 

n. BnB.RULE8(2)to(S). 

9. Lejislatiye ohangee. — 

1. Under Section 32 of the old Code corresponding to this sub-rule, the Court could 
add parties at any time and even without any application therefor. But it could not 
strike out parties except on the application of a party made on or before the first 
hearing. Under this sub-rule the Court has power to strike out or add parties at any 
stage of the proceedings with or without any application. 

2. The first portion of Section 32 of the old Code empowering the Court to transpose 
a plaintiff as a defendant or a defendant as a plaintiff, has been omitted as unnecessary 

redeem — Held that there was no bona fide mis- 
take and that the Court could neither transpose 
them as plaintiffs nor pass a decree in their 
favour.) 

Note 4 

1. (’01) 25 Bom 488 (464). 
(’ll)llIndCas228(225)(All). 

Note 8 

1. (’28) AIB 1928 Bom 191 (198). 

(’05) 1906 All W N 85 (86). 

2. (*84) 8 Bom 828 (888). 

Note 6 

1. (’21) 61 Ind Gas 878 (879) (Pat). (Pavtltioii 
suit.) 

2. (’26) AIR 1926 Oal 729 (795). 

S. C97) 20 Mad 467 (400). 

4. (’ll) 9 Ind Oas 254 (254) (Mad), v . 


12. (’17) AIB 1917 Fat 181 (182) : 2 Pat L Jour 
199. 

13. (’12) 15 Ind Cas 89 (41) (Cal). 

14. (’86) AIB 1986 Oudh 275 (276) : 12 Luck 150. 
(A suit instituted by an assignee of a bond under 
an assignment which is void under S. 186, T.F. 
Act, can be said to have been instituted in the 
name of a wrong person, and where the assignee 
has acted under a bona fide mistake, Uie Court 
can remove the name of the assignee and order 
substitution of the name of the assignor as 
plaintiff under 0. 1 B. 10.) 

(’86) AIR 1986 Mad 960 (960). (Redemption of 
mortgage — Suit by grandson of mortgagor im« 
pleading sons as defendants— Allegation that 
fatter having also right to redeem refused to 
Join in suit— Finding that plaintiff had no right 
to sue and that the sons alone were entitled to 
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in Tiew of the fact that the power to add or strike out parties includes the power to 0. 1 R. 10* 
transpose them as well.^ NotSB 9*10 

.. 8. Under Section 33 of the old Code corresponding to sub-rule 4, amended copies of 
the summons as well as of the plaint had to be served on the original defendant. 

Under sub-rule 4, such service is necessary only if the Court thinks fit. 

lOt Scope and applicability of sub-rule (8). — This sub-rule corresponds to 
the second sentence of 0. XVI B. 11 of the English Bules.^ The object of the rule is to 
bring before the Court, at the same time, all the persons who are parties to disputes 
relating to one subject-matter so that the disputes may all bo determined at the same 
time without the delay, inconvenience, and expense of separate actions and trials,^ and 
the principle underlying the rule is, that the Court puts itself in the position of being 
able to effectually and completely adjudicate upon, and settle all the questions involved 
in the suit.* 

The sub-rule gives a wide discretion to the Court to meet every case of defect 
of parties^ but is subject to two limitations — 

(1) The Court has no power to join a person as a party if he could not have been 

originally impleaded under 0. 1 B. 1 or B. 3.* 

(2) The presence of the person added must be necessary to effectually and completely 

adjudicate upon and settle all points involved in the suit.* 

The discretion also should be exercised in a reasonable manner so as not to cause 
inconvenience or embarrassment.^ 

The sub-rule does not deal with the deletion of reliefs? or with the substUution 
of parties® but only with striking out or addition of parties. It provides for the addition 
of any person who ought to have been joined and of any person whose presence ia 
necessary to enable the Court to give a complete and effectual adjudication. The 
former is called a necessary party and the latter, a proper party. Tiie distinction 
between this sub-rule and 0. 1 B. 3 is, that while the latter refers to the action of the 
plaintiff* at the time of the presentation of the plaint in joining, as defendants, parties 

5. C20) 67 Ind Cas 784 (785) (Nag). 

(»27) AIR 1927 Mad 834 (835). 

6. (*11) 11 Ind Cas 223 (225) (All). 

(’80) 2 All 738 (744). 

(’27) AIR 1927 Bom 49 (50) : 51 Bom 16. 

(’25) AIR 1925 Cal 26 (29). 

(’12) 16 Ind Cas 908 (909) : 40 Cal 823. 

(’90) 1890 Pun Re No. 118, p. 379. 

7. (’81) 7 Cal 148 (149). 

(’84) AIR 1984 Pat 425 (426). 

(’19) AIR 1919 Cal 189 (189) : 46 Cal 48 (51). 

(Third party against whom defendant claimed 
indemnity added as a defendant — • See S. 128 
(2) (e), 0. P. C.— Sufficient safe-guard provided 
against delay and inconvenience to plaintiff.) 

(’69) 11 Suih W R 361 (364, 365). 

(’39) AIR 1989 Bom 188 (193) :IL R (1939) Bom 
232. (Although the powers of the Court under 
0. 1 B. 10 are wide enough to add parties to a 
a suit or proceedings, merely because a person 
claims to be interested in a suit and wants to be 
added as a party, the Court would not ordinarily, 
without the concurrence of the plaintiff, make 
him a party.) 

8. (’19) AIR 1919 Mad 871 (873) ;42 Mad 219. 

9. (’02) 25 Bom 438 (468). 


Note 9 

1. (’27) AIR 1927 Lah 485 (488) : 8 Lah 241. 
(’16) AIR 1916 Cal 80 (82). 

(’20) AIR 1920 Mad 782 (785). 

Note 10 

1. (*09) 4 Ind Cas 286 (237) : 5 Nag L R 152. 

2. (1895) 2 Q B 321 (324), Montgomery v. Foy, 
Morgan A Co. (Cited in 11 Cal L Jour 426— Per 
Lord Esher, M. R.) 

(’71) 16 Suth W B 482 (482, 483). 

(’20) AIR 1920 Mad 732 (785). 

(*82) 6 Mad 62 (54). 

(1928) 1928 P 41 (46), The W. H. Randall. 

(1889) 22 Q B D 667 (666, 667), Bryne v. Brown. 
(Per Lord Esher, M. R.) 

3. (’27) 1927 Mad W N 801 (802). 

(’27) AIR 1927 Bom 49 (60, 61) : 61 Bom 16. 

4. (’97) 24 Oal 84 (87). • 

('84) AIR 1984 Pat 426 (426). 

('05)2 All L Jour 616 (518). 

(’79) 2 All 264 (266). 

(’70) 18 Suth W R 448 (445). 

(’69) 11 Suth WR 861 (864). 

(’27) 1927 Mad W M 801 (802). 

[Sm (*64) 8 Bom 616 (619).] 
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against whom the ri^t to relief fe alleged to exist, the former refers to the aotion of 
the Court, at a stage subsequent to the presentation of the plaint in adding parties.^^ 

' ^The sub-rule applies also to prooeedings under the Land Acquisition Act, 1894,^^ 
to s&its under Section 92 of the Code^^ and to suits under Order 84 of the Oode.^’ It will 
also cover the case of an application to implead as parties, the legal representatives of a 
deceased defendant in their individual capacity}^ It has been held not to apply to 
proceedings under the Divorce Act^^ nor to enable a Court to adjudicate in a suit a 
general question which is of interest to a whole community, by adopting the expedient 
of joining a member of that community to the suit as a co.plaintiff 


11. Addition of parties — General. — As has been observed in Note 10 
above, this sub-rule provides for the addition of only two classes of persons, namely 
necessary parties, t. c., persons who ought to have been joined as parties, and proper 
parties, t. s., persons without whose presence the questions in the suit cannot be 
completely and efifectually adjudicated upon. Where a person is neither a necessary 
nor a proper party, the Court has no jurisdiction to add him as a party und^er this 
sub-rule.^ 

No person can bring himself or anyone else on the record of a suit except with 
the cognizance or leave of the Court.^ Further, it is conceived, that an order of the 
Court is necessary before a person is validly added as a party ; the mere fact that the 
decree includes his name would not amount to an order for joinder of parties under 
0. 1 R. 10, sub-rule 2.^ 


The question of the joinder of necessary or proper parties is not a matter of 
substantive right but is merely one of procedure^ and does not confer on the persons so 
joined any neto rights or rights adverse to those of the others.*^ As has been seen in 
Note 10 above, the Court has a wide discretion in the matter of the joinder of a 
necessary or prpper party.® It will ordinarily be exercised in favour of a person who 
applies in proper time.^ Even in the absence of an application the Court should not, 
as a rule, dismiss a suit for nonjoinder of a necessary or proper party but should add 
him as a party of its own motion or direct the plaintiff to apply for that purpose.® The 
discretion will not, however, be exercised in favour of an applicant who applies to be 
added as a party, where the application is made at a late stage of the case® or where 


10. (’99) 4 Cal W N 462 (464). 

11 . (’08) 25 All 138 (134). 

12. (’18) AIR 1918 Mad 1071 (1072). 

13 . (*86) AIR 1986 Pat 163 (154). (Failure to 
make a person interested in the equity of re- 
demption a party to the mortgage suit is not 
fatal, as the Court may exercise its powers of 
joining parties under 0. 1 R. 10, C. P. 0.) 

(*89) AIR 1939 P C 170 (178) : I L R (1989) Bom 
608 (PC). 

14 . (’17) AIR 1917 Mad 849 (849). 

18 . (’08) 80 Cal 489 (497). 

16 . (’80) AIR 1980 Bind 78 (74). 

Note 11 

1. (1902) 1 Ch 911 (917), McCheane v. Gyles. 

(Cited in 11 Cal L Jour 426.) h 

<*99) AIR 1929 Oal 477 (477, 478) : 56 Cal 447. 
(Joining party merely ’’for watching proceedings” 
is a mistake.) 

2. (’99)1892 All WN 189 (189). 


3. (’27) AIR 1927 All 465 (466) : 49 All 664. 

4 . (*09) 8 Ind Cas 887 (841, 842) : 84 Bom 18. 

5. (’69) 1 N W P H 0 R 44 (45). 

6. (’89) 1889 Pun Re No. 156, page 518 (F B). 

7. (’82) 8 Cal 170 (178). 

8. (*21) AIR 1921 Oudh 148 (149). 

(’05) 27 All 75 (78). (Nonjoinder of necessary 
party though fatal, defect is cured by the Court 
acting under 0. 1 R. 10 (2).) 

(’91) AIR 1921 Mad 557 (558) : 44 Mad 48. 

(’10) 6 Ind Gas 977 (978) : 13 Oudh Cas 109. 

(’80) AIR 1930 Rang 295 (296). 

9 . (’84) AIR 1984 Lah 86 (86). (Gross negligence 
of party in not applying to implead a party-— • 
Application not allowed at a late stage.) 

[See also (*88) AIR 1988 Mad 989 (990). (Suit 
by trustee on behalf of trusk proj^rty — > Co- 
trustees not joined either as plaintiffs or delenf : 
dants for 17 years inspite of objeotlon regarding 
the same— Ezerciseuf uisoietion of joinitwtheiff ;> 
as defendants after 17 years field not propetOl " 



PARTIES TO SUITS 1297 

the person sought to be added is only a proper party and the plaintiff opposes suoh 
application,^® or where the addition involves a trial de novo}^ 

The trial Court cannot add parties after the suit has been carried out of it into 
the Court of Appeal.^^ The Court of Appeal has, however, the same powers as 
the original Court in the matter of addition of parties to the suit, or respondents to 
the appeal.^^ In fact, the Appellate Court should see, before deciding the appeal, that 
all the necessary parties are brought on the record.^^ Where, therefore, it finds it 
necessary to have certain persons before it, the proper course is not to return the 
plaint for amendment, but to add them as parties and remand the case for trial^^ or to 
remand the case to the lower Court directing it to add such persons as parties, and 
then try the case'*® But the discretionary power should be exercised with caution.^^ 
Where a person applies' to be added as a party appellant, the test is whether he can 
urge any of the grounds upon which the validity of the Court’s order is called in 
question by the appellant already on record ; if he cannot, he ought not to be added.*® 
Nor will the Court s discretion bo exorcised in favour of a party who has resisted the 
objection as to nonjoinder in the lower Court.*® 

The High Court has, in second appeal, no power to add parties after it has 
remanded the case to the lower Court.®® There is a conflict of views as to whether the 
High Court can, in second appeal, add a person as a party if he was not a party to the 
appeal before the lower Appellate Court. According to the High Court of Allahabad it 
cannot.®* According to the High Courts of Calcutta,®® Madras®® and Patna®* it can. The 
Allahabad High Court rested its view solely on Section 559 of the Code of 1862 
corresponding to 0. 41 B. 20 of the Code, and did not advert to Sections 27, 32 and 
682 of that Code corresponding to 0. 1 B. 10 and Section 107 of the present Code 
which give ample power to the Court to add parties. It is submitted tlmt the Allahabad 

10. (’26) AIR 1926 Mad 886 l[837) : 60 Mad 34. 

11. (’31) AIR 1931 P 0 229 (231) (PC). 

12. (’73) 20 Suth W R 123 (124). 

('ll) 12 lud Gas 69 (69) (Mad). (Appeal admitted 

by Privy Council — High Court cannot add 
parties.) 

13. (’86) 8 Mad 800 (802, 803). 

<’84) AIR 1984 Bom 856 (359). (Court allowed 

appellant to be added where his name was omitted 
through mistake of advocate.) 

(’08) 12 Gal W N 946 (957) : 81 Mad 236 : 35 Ind 
App 176 (P C). (Beneficiaries were joined as co- 
plaintiffs on appeal.) 

(’18) 21 Ind Cas 928 (930) (P 0). 

(’29) AIR 1929 Mad 343 (344). 

(’21) AIR 1921 Mad 172 (174) : 44 Mad 605 (F B). 

(’02) 12 Mad L Jour 356 (369). (Beneficiaries 
were joined as co- plaintiffs on appeal.) 

(’38) AIR 1988 Mad 329 (331). 

[See (’83) 1888 All W N 201 (201).] 

14. (’16) AIR 1916 Mad 828 (829). 

15. (’84) 7 Mad 428 (429). 

(’04) 26 All 628 (681). 

(’01) 28 All 167 (178). 

(1865) 2 Bom H G R 810 (318). 

(’16) AIR 1916 Gal 283 (284) : 43 Cal 988. 

(’16) AIR 1916 Mad 957 (958). 

(’92) 16 Mad 64 (56). 

(’90) 18 Mad 82 (88). 

(’18) AIR 1918 Pat 626 (526) : 8. Pat L Jour 409. 

16. (’96) 18 All 882 (888). 


(’90) 14 Bom 299 (805). (While remanding the 
case, the Appellate Court directed the lower 
Court to consider question of adding necessary 
parties.) 

(*31) AIR 1931 Bom 408 (409). 

(’03) 2 Low Bur Rul 277 (278). 

[See also (’32) AIR 1932 PC 146 (150, 151) (PC). 
(Appellate Court should not however indicate 
the order to be passed by the lower Court.)] 

17. (’10) 6 Ind Cas 912 (919) (Cal). 

18. (’07) 5 Cal L Jour 434 (437). 

(’18) AIR 1918 Cal G08 (609). 

[See also (’34) AIR 1934 Bom 356 (369). (Where 
no appeal was filed by the original plaintiff 
due to pure error and oversight of his pleader, 
he should be allowed to be added as a party 
appellant, though this extraordinary remedy 
should seldom applied.)] 

19. (’91) 1891 Pun Re No. 86, page 422 (F B). 
(’81) AIR 1931 P C 229 (23^) (P C). (Order 1 R. 9 

is not applicable in such a case.) 

(’82) 8 Cal 277 (278). 

(’23) AIR 1923 Mad 837 (837). 

20. (*26) AIR 1926 Rang 9 (10) : 3 Rang 474. 

21. (’94) 16 All 5 (8). 

(’14) AIR 1914 All 293 (293) : 37 All 67. (Follow- 
ing 16 All 6.) 

22. (’18) AIR 1918 Cal 173 (175). 

23. (’96 19 Mad 151 (152). 

24. (’24) AIR 1924 Pat 778 (774). 
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view is not oorreot. See also 0. 41 B. 20, Notes 2 and 12. There is also a conflict of 
opinion as to whether a Court of Appeal can add a person who 'Was not a party to the 
original suit itself* The Allahabad, Bombay^^ and Lahore^^ High Courts hold that it 
cannot, while the Calcutta High Court holds that it can.^^ It is submitted with respect 
that the latter view is correct. If, in order to prevent multiplicity of suits, the first 
Court has power to add new parties to the suit, there is no reason why the powers of 
the Appellate Court in that respect should be restricted. It has been held by the 
Lower Burma Chief Court^^ that a Court of second appeal has no power to substitute 
one defendant for another in the plaint or record of the original suit, nor one 
appellant for another in the record of the first appeal. 

Even when this rule is in terms inapplicable, the Court has power to add 
parties on general principles where such addition is necessary.^" 

Although it might be more satisfactory to add certain persons as plaintiffs and 
not as defendants, yet, where all the necessary parties are before the Court, whether as 
plaintiffs or defendants, the Court can grant the appropriate relief.^^ 

It has been held by the Privy Council that where a suit on behalf of a Hindu 
widow for recovery of certain properties is sought to be withdrawn, the next 
reversioner has a right ex deUto justitia to be added as a plaintiff and given an 
opportunity of continuing the suit.^^ 

Where persons who have been joined as defendants to a suit have not raised 
any objection but submitted to the jurisdiction of the trial Court, they ought not to be 
allowed to raise the objection for the first time in appeal.^^ See also Note 42. 


IS. **Elthep upon op without the application of eithep papty." — It is 

not generally the province of the Court to force the plaintiff in a case to implead 
particular persons as parties.^ Accordingly the Court will not, as a rule, act except on 
the application of the parties^ and unless such application contains definite allegations 
of fact upon which a liability is imputed to the person sought to be impleaded.^ In 
proper cases, however, this sub-rule empowers the Court to act suo motu^ on the 
application of the person seeking to be made a party® or even without it.® A Court 


25 . (*25) AIB 1936 All 768 (768) : 47 AU 868. 

26 . (’29) AIR 1929 Bom 368 (364) : 68 Bom 698. 

27 . (’28) AIR 1928 Lah 490 (491). 

(’16) AIR 1915 Lah 176 (177). 

28. (’04) 8 Cal W N 404 (406). 

(’82) AIR 1982 Oal 448 (449, 460) : 69 Gal 829. 
(Can be added only in exceptional circumstances.) 

29 . (’02) 1 Low Bur Rul 860 (861). 

30. (’84) AIR 1984 All 4 (7) : 66 All 826. 

31. (’89) AIR 1989 P 0 170 (178) : I L R (1989) 
Bom 603 (P 0). 

32. (’86) AIR 1986 P 0 186 (187) : 67 All 678 : 
62IndApp267 (PC). 

33. (’86) AIR 1986 Bang 38 (28). 

Note 12 

1. (’81) 8 Ind Agp 185 (141) : 8 Gal 42 (49) (P C). 
ISee (’08) 27 Bom 81 (41).} 

2 . See the following cam : 

(’06) 1906 All W N 86 (86). 

(’18) 20 Ind Gas 362 (268) (Oal). 

(*18) 19 Ind Oas 968 (904) (Gal). 

(’16) AIR 1916 Pat 411 (414). 


(’87) AIR 1987 Rang 176 (178). (A written state- 
ment which inter alia requests the Oourt to add 
certain persons as parties is an application 
under 0. 1 R. 10.) 

3. (’12) 16 Ind Oas 592 (598, 694): 160udhGa8804. 

4 . (’06) 1906 All W N 86 (86). 

5. (’86) 12 Cal 642 (663). 

(’84) 8 Bom 616(618). 

(’86) 18 Gal 90 (94). 

(’82) 6 Mad 62 (68). 

(’87) AIR 1987 Oudh 229 (282) : IS Luck 266. 
(Addition of party in scheme suit.) 

(’86) 40 Cal W K 677 (679). (Such occasions are 
infrequent.) 

(’87) AIR 1987 Nag 121 (122) : I L R (1987) Nag 
866. (Mortgage by Hindu father •— Son is not 
necessary party to suit on mortgage— But when 
he himself applies to be made a defendant con- 
testing the binding nature of the mortgage, he 
should be joined as a proper party to the suit) 

6. (’80) 6 Gal 882 (886). 

(’86) AIR 1986 Nag 182 (188) : 81 Nag. L B OM. 
(Persons interested in result of appw can be 
added by Court even in e\mpoe of appllca1to«) 
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osnnot, however, of its own motion add a receiver as a defendant when the leave of the 
Court appointing the receiver has not been obtained.^ 

Where a person applies to be made a party, what the Court ought to see is 
whether the suit cannot bo determined owing to his absence, or whether a third 
person will be prejudiced by his not being joined as a party The position of a person 
who is made a defendant on his own application is different from that of a person 
who is impleaded without any such application, in that the former has to make out a 
•prima facie case before the plaintiff can be asked to meet it^ while, so far as the latter 
is concerned, he can claim to have his pleas fully heard and determined.^^ 

Where a person is added under this sub-rule, the evidence already on the record 
cannot be used against him without his consent.^^ 

The addition of a party will not shift the burden of proof from the plaintififs 
who are bound to prove their own case as against the original defendant.^* 

An application of a person to be added as a co-plaintiif cannot be treated as an 
application under 0. 22 R. 10 of the Oode.^* 

18. “Who ought to have been joined.” — Persons who ought to be 
joined as parties are called necessary parties. They are persons necessary to the 
constitution of the suit, i. c., persons in whose absence no effective decree at all 
can be passed} Thus, where several persons have a joint right of action} such as 


7. (’10) 6 Ind Oaa 214 (216) (Cal). 

[See (*20)AIR 1920 Smd 58 (58): 14 Sind LB 171. 
(As to the tests to be adopted to soe if a receiver 
is a necessary party.)] 

8. (’29) AIR 1929 Mad 291 (298). 

(’70) 13 Suth W R 362 (363), (Interveners likely 
to be prejudiced— Rightly impleaded.) 

(’71) 16 Suth W R 19 (21). (Do.) 

(’68) 10 Suth W R 368 (369). (Interveners not 
likely to be affected— Not to be impleaded.) 

9. (’20) AIR 1920 Nag 216 (218). 

(’80) 7 Cal L Rep 560 (561, 562). 

(’68) 10 Suth W R 52 (58). 

10. (’71) 15 Suth W R 97 (98). 

(’15) 28 Ind Cas 440 (441) (Oudh). 

11. (’74) 22 Suth WR85 (86). (Person made 
party at appellate stage.) 

[See also (’81) AIR 1931 Cal 580 (580) : 58 Cal 
801. (A party may, however, be added on con- 
dition that he could only intervene at particular 
stages and that ho could not question orders 
passed before he applied to Court.)] 

12. (’70) 18 Suth W R 862 (868). 

(’71) 16 Suth W R 235 (237, 288). 

13. (’17) AIR 1917 Cal 627 (628). 

Note 13 

1. (1900) 27 Cal 498 (497, 499). (Two tests have 
been laid down to determine who is a necessary 
party.) 

’12) 17 Ind Cas 921 (924) (Cal). 

'29 )AIB 1929 Mad 291 (293). (Note the tests 
laid down for determining who is a necessary 
party.) 

The following cases illueirate who are necee^ 
sary partiee : 

(’ll) 9 Ind Cas 789 (741) : 88 All 272 : 88 Ind 
App 46 (P 0). (Suit by managing members of 


joint family business— Other members not neces- 
sary parties.) 

(’84) AIR 1934 Pat 106 (107). 

(’01) 1901 All W N 14 (14). (Suit under 0. 21, 
R. 63 — Judgment-debtor is a necessary party.) 

(’74) 6 N W P H C R 208 (210). 

(’78) 2 Bom 140 (141). 

(’12) 15 Ind Cas 176 (176) ; 89 Cal 881. (Trans- 
feree of property sold in execution is a necessary 
party in setting aside the sale.) 

(’10) 6 Ind Cas 554 (558) (Cal). 

(’71) 15 Suth W R 97 (98). 

(’17) AIR 1917 Lah 402 (403). (Parties to marriage, 
necessary parties in suit for declaration of inva- 
lidity of marriage.) 

(’82) 1882 Pun Re No. 188, page 553. 

(’26) AIR 1926 Mad 991 (992). (If interests of de- 
fondants on record are inseparable from those of 
necessary parties not brought on record, the decree 
will be wholly void.) 

(’28) AIR 1923 Mad 81 (82). (In a suit to enforce 
registration, even minor executants should be 
brought on record.) 

(’25) AIR 1925 Nag 288 (288, 289). (Creditor of 
manager of joint Hindu family suing after his 
death — All members must be impleaded.) 

(’32) AIR 1932 Cal 837 (338) : 58 Cal 77. (In an 
administration suit, executor is the only neces- 
sary party — Other legatees are not necessary 
parties.) 

(’34) AIR 1934 Pat 106 (107). (If necessary parties 
are not joined, the action cannot proceed.) 

[See (’88) 9 Cal 704 (710, 711) (P C). (The Nawab 
Naaim’s Debts Act of 1878.) 

(’88) AIR 1938 Pat 715 (716). (Suit for resump- 
tion of village by grantor — Minor sons of 
joint family are not necessary parties when 
represented by father.)] 

2. (’22) AIR 1922 Mad 817 (818). 
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co-trustees,^ all must join in suing. In a suit to set aside an order for rateable distribution, 
all persons interested in the distribution are necessary parties.^ A receiver appointed 
after the institution of the suit is a necessary party, ^ although he is not a necessary 
party where no attempt is made to interfere with his rights in respect of the property 
entrusted to liis care.® An Official Assignee is not a necessary party in a suit to recover 
a money debt from an insolvent.^ In a suit for a declaration that certain pottahs were 
forgeries, all persons who claim under those pottahs must be made parties.® In a suit 
to obtain a declaration that the plaintiffs possess some rights in the shamilat, all the 
proprietors are necessary parties.® Where A sued B for arrears of rent of a house but 
did not implead G who had already purchased the house and had got his title declared 
against in a Civil Court, it was held that G was a necessary party.^® Whore in a suit 
to eject the defendant from a site, the latter pleaded that the site belonged to the 
Municipal Council and that he was in occupation with its permission, it was held that a 
person having a right to defend is a necessary party and that therefore the Municipal 
Council was a necessary party See also the undermentioned decisions.^® 

But a person who is only indirectly or remotely interested is not a necessary 
party.'® Thus, all persons interested in the right of easement are not necessary parties 


(*99) 9 Mad L Jour 812 (312). (If co> trustees refuse 
to join as plaintiffs they should be made 
defendants.) 

V16) AIR 1916 Pat 44 (45) : 1 Pat L Jour 437. 
{All members of Endowment Committee should 
sue for removal of trustee.) 

(’16) AIR 1916 Pat 810 (311) : 1 Pat L Jour 468. 
(In a mortgage suit all persons interested in the 
mortgage security shall be joined as plaintiffs.) 

3 . (’22) AIR 1922 Mad 317 (818). 

(’89) 9 Mad L Jour 812 (312). 

(’81) 8 Cal 42 (50) : 8 Ind App 185 (PC). (Suit 
by joint shebaits to recover debutter property 
transferred by one of them.) 

(’01) 24 Mad 296 (299). (Co-uralaiis.) 

(1900) 28 Mad 82 (64). (Co-shebaits.) 

See also Order 81 Rule 2. 

4 . (’86) 13 Cal 159 (162). 

[See however (’20) AIR 1920 Cal 525 (526). 
(Receiver in insolvency represents all creditors 
— Latter not necessary parties.) ] 

5. (*10) 6 Ind Cas 214 (216, 217) (Cal). 

(*10) 8 Ind Cas 1 (2) (Cal). (Receiver is necessary 
party only in suits affecting property in his 
hands.) 

(’09) 2 Ind Cas 958 (958) (Cal). (Do.) 

The following are cases of receivers in insol- 
vency : 

(’82) AIR 1932 All 882 (883) : 54 All 582. (Official 
receiver.) 

(’21) AIR 1921 All 89 (90) : 48 All 452. (Wrongful 
seizure of property by official receiver at the 
instance of creditor — Suit against creditor for 
damages by real owner—Beceiver not necessary 
party.) 

(’26) AIR 1926 Lah 696 (696). (Sale by receiver 
of property as belonging to insolvent — Claim 
by third ^rty dismissed — In appeal receiver 
necessary party.) 

6. (’86) AIR 1985 Cal 16 (16). 

7 . (*95) 22 Cal 269 (267). 

(’ 14 ) AIR 1914 Sind 114 (115) : 6 Sind L R 825. 
(Adjudication after suit.) 


(’85) AIR 1935 Rang 439 (445). (Because the suit 
is not one relating to the property of the 
insolvent.) 

8. (’69) 12 Suth W R 247 (247). 

[See also (’25) AIR 1926 Pat 228 (282). (Persons 
recorded as in possession are necessary parties 
in a suit to declare entry in land register 
incorrect.)] 

9 . (’84) AIR 1984 Lah 866 (868) : 15 Lah 807. 

10. (’29) AIR 1929 Oudh 148 (148). 

11. (’83) AIR 1983 Mad 664 (667). 

12. (’85) AIR 1985 Sind 181 (188). (Where a 
property is sold in execution of a decree and the 
decree-holder is paid the amount and subse- 
quently another ]^rson files a suit claiming relief 
on the ground of his alleged equitable mortgage 
over the property but the auction-purchaser is 
not impleaded, the suit is not maintainable for 
nonjoinder of the auction- purchaser nor is the 
decree- creditor liable to pay any money to the 
plaintiff.) 

(’86) AIR 1936 Lah 619(621). (Suit against Muni- 
cipality indirectly challenging action of Govern- 
ment in renewing term of office of Executive 
Officer — Secretary of State held necessary 
party.) 

13. (’12) 17 Ind Gas 921 (924) (Gal). 

(’18) 20 Ind Gas 658 (658) (All). (Suit by one of 
the heirs of deceased Mussalman for her share 
alone — Other heirs not necessary parties.) 

(’29) AIR 1929 Gal 237 (288). (Suit for mutual 
adjustment of rights of worsMp — Deity not 
necessary party.) 

(’10) 7 Ind Gas 691 (692) (Gal). (Non-opposlDg 
creditor in lower Gourt not necessary party In 
appeal by insolvent.) 

(’98) 1898 Pun Re No. 61, p. 203. (Ghildleis 
widow in Kangra District— Alienation— Village 
community— No right to contest.) 

(’77) 2 Gal 472(478,474). (Person, although likely 
to be affected by the result, is not liable to be 
joined as a party, unless he claims or is entitled 
to some interest in the subject-matter of the suit.) 
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to the suit where the cause of action on the pleadings is against those persons only 
who are alleged to have interfered with the plaintiff’s right.^"* But where a plaintiff 
sues for a declaration of his right of easement in respect of a certain pathway, every 
owner of the servient tenement who denies the plaintiff’s right or is concerned in the 
obstruction of the pathway is a necessary party and any decree obtained in the absence 
of any such person is infructuous.^® 

A TTjarried Englishwoman having an English domicile can sue in India in 
respect of a mortgage due to her, without joining her husband as a party even though 
the statutes in England which have freed married women from disability have not 
been extended to this country.^® 

14. *' Whose presence before the Court may be necessary.” •— A person is 
a proper party if his presonco before the Court is necessary to enable it to effectually 
and completely adjudicate upon and settle all the questions involved in the suit.^ In 


other words, the expression “proper party’ 
the result of the suit and who may havo ? 

(’68) 10 Suth VV H 868 (369). 

(’67) 7 Suth W R (G R) 201 (202, 203). (Poraons 
claiming by adverse title — Not necessary parties.) 
(’22) AIR 1922 Pat 243 (248) : 1 I’at 475. 

(’20) AIR 1920 Pat 781 (783). 

(*27) AIR 1927 Mad 82 (83). (CompromiFe with 
some defendants — They cease to be necessary 
parties.) 

(’26) AIR 1926 Mad 1110 (1117). (Debtors of the 
estate are not necessary parties to administra- 
tion suit.) 

(’23) AIR 1923 Mad 58 (59). (Decree- bolder not a 
necessary party to a claim suit after sale of 
properties.) 

(’28) AIR 1928 Nag 65 (66). (Do.) 

(’ll) 10 Ind Gas 779 (779) (Rang). (Benarnidar 
or agent for another— Not necessary party.) 

(’20) AIR 1920 Sind 68 (68) : 14 Sind L R 171. 
(Suit against partnership — Receiver appointed 
in dissolution suit, not necessary party unless 
receiver’s appointment or possossiou is in 
question.) 

[bVu (’18) AIR 1918 P 0 49 (50) (P C). (Suit for 
^ possession as reversioners— Practice of joining 
parties remotely connected condemned.)] 

14. (’24) AIR 1924 Gal 1050 (1050, 1051). 

(’28) AIR 1928 Cal 23 (24). 

(’26) AIR 1926 Cal 1201 (1201). (Confirming AIR 
1926 Cal 462.) 

(’26) AIR 1926 Cal 92 (94). 

(’25) AIR 1926 Cal 1188 (1138, 1189). 

(’15) AIR 1916 Cal 403 (403, 404). 

(’24) AIR 1924 Pat 808 (804). (Suit by some ser- 
vient owners alone held not bad.) 

[See however (’10) 5 Ind Oaa 23 (23) (Gal). (A 
decree based on easement cannot bo passed when 
all the servient owners are not made parties.)] 

15. (’86) AIR 1986 Gal 534 (536). 

16. (’88) 16 Gal 85 (39). 

Note 14 

1. (’05) 80 Bom 156 (161). 

(’27) AIR 1927 All 815 (815). (Persons having no 
interest in suit pro^rty but whose names appear 
in the record of rights are proper parties.) 


moans the party who may be interested in 
right to seek the assistance of the Court in 

(’80) 2 All 738 (744). 

(’27) AIR 1927 Bom 470 (473) : 51 Bom 800. 
(Administration suit — Claim for accounts of 
partnership carried on by the deceased with the 
executor and other partners combined — Other 
partners areneithernecessary nor proper parties.) 
(’84) 8 Bom 823 (386). (Assignee pendente Hie.) 
(*6B) 6 Bom H 0 R (0 C) 83 (93). (In a suit to 
set aside a sale by the owner of the property 
against the purchaser of the property, wrongfully 
attached and sold in execution of a decree, the 
execution-creditor is liable to bo made a party.) 
(’12) 17 Ind Cas 917 (917) (Cal). (Plaintiff suing 
for declaration that ho was not a tenure- bolder 
but a raiyat — Other persons recorded as raiyats 
of plaintiff were held proper parties.) 

(’ll) 11 Ind Cas 183 (184) (Cal). (Rent suit — 
Defendant pleading jus ferfii— Such third party 
is a proper party.) 

(’08) 1908 Pun W R No. 59. 

(*84) AIR 1934 Cal 795 (79.5). (Pre-emption — 
Landlords petitioning under B. 26-F, Bengal 
Tenancy Act, are proper pjirties to proceedings 
for setting aside sale.) 

(’37) AIR 1937 Oudh 229 (232) : 13 Luck 255. 
(Suit under S. 92 for framing of scheme— Close 
relation of creator of trust claiming voice in 
management of trust property applying to be 
impleaded must be added as defendant.) 

(’37) AIR 1937 Mad 200 (207). (The underlying 
principle regarding the addition of parties is that 
there must be finality to litigation and to secure 
that purpose it would be incumbent upon the 
Court to add a party whoso presence would bo 
necessary to put an end to all the controversy in 
the litigation finally.) 

(’87) AIR 1937 Posh 17 (18). (Reference under 
Cantonments House Accommodation Act — Mort- 
gagee not in possession of lease property is not 
necesa'iry party— His non-joinderdoes not defeat 
reference— Still mortgagee should be added .as a 
party to effectually and completely settle all 
questions in suit.) 


0. 1 R. 10 
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0. 1 Bi 10 coming to a decision on the point in issue.^ It is not necessary that any relief should 

Note If be asked against him,^ the object of adding him being to avoid needless multiplicity of 

suits, ^ and to protect his interests or the interests of a party already on record.*^ It is 
also not necessary to justify the addition of a defendant that he should be interested in 
all the reliefs claimed in the suit or in all the questions arising between the plaintiff 
and the other defendants.^ 

Illustrationa 

1. X executes a mortgage iu favour of A, who is a henamidar for A institutes a suit 
against X on the mortgage. B, the real owner, may bo added as a party .7 

2. A, one of the relations of a deceased person, brings an administration suit against the other 
relations. The status of such relations as heirs is not denied. B applies to be added as a party alleging 
that he is an adopted sou of the decea^. lie can be added as a party in order to avoid multiplicity 
of suits.^ 

8. A, an administrator of the estate of a deceased person, sues B, one of the heirs of the 
deceased, for profits, on the ground that he acted as executor de son tort. In such a suit the other 
heirs of the deceased may be added in order to avoid needless litigation 

4. A, alleging that he is the adopted son of B, deceased, sues C, the widow for possession of 
certain properties of the deceased. In such a suit, the reversioners to the estate of B, who dispute 
such adoption may be added as parties in order to protect their interests.!^ 

5. At a legatee under a will, sues B, the executor, for a legacy. The estate is not sufficient 
to pay all the legacies in full. Other legatees under the same will may be added as parties for the 
protection of the executor, and so that if any rateable abatement is to be made, it may be done in a 
manner binding on all the legatees.!! 

6. In a suit against the owners of a ship, the plaint was allowed to be amended by adding the 
ship as a party defendant.!^ 

7. A institutes an interpleader suit against B and C, D applies to bo added as a party alleging 
that he has a right to the amount in suit. He may be added even though both the plaintiff and the 
defendants oppose such joinder.!^ 

8. A promissory note executed in favour of B, a bank, is endorsed by it in favour of C who 
institutes a suit thereon. B is a proper party to such a suit.H 

See also the. undermentioned decisions.!^ 


[See (*17) AIR 1917 Cal 330 (343). (Bengal 
Tenancy Act—Suit for declaration of status as 
tenant — Under- raiyats may be proper parties.) 
(’35) AIR 1935 Sind 194 (195).] 

2. (’26) AIR 1926 Cal 1257 (1268). 

[See also (’98) 1898 Pun Re No. 75, page 257.] 

3 . (’34) AIR 1934 Lah 828 (328). 

’94) 18 Mad 53 (58). 

’90) 13 Mad 32 (33). 

[See (’14) AIR 1914 Lah 187 (192) : 1915 Pun 
Re No. 3.] 

4 . (’10) 6 Ind Cas 670 (571) (Cal). 

(’87) 11 Bom 425 (428). 

[See also (’27) AIR 1927 Cal 352 (353). (Refer- 
ence un^r S. 18, Land Acquisition Act, for 
determining valuation of wakf property-^Mut- 
wallis can be added as parties.) 

(’97) 21 Bom 229 (238).] 

5. Sm Illustrations (4) and (5) above and foot- 
notes (8) and (9) below. 

(*08) 31 Mad 286 (250) : 35 Ind App 176 (PC). 
(Worshippers added as pro^r parties where 
trustee did not conduct litigation in the interest 
of the trust). 

(’89) 18 Bom 22 (24). 

(’06) 29 Mad 106(110). 

6. (’86) AIR 1986 Mad 449 (454). (The rules lelat- 
ing to joinder of parties are based on theprinci- 
plM of avoiding multiplicity of suits not merely 


as involving waste of time and money but also 
possible conflict of decisions.) 

7 . (’29) AIR 1929 Mad 268 (270). 

(’97) 24 Cal 34 (86, 37). (Assignee of real owner 
was added.) 

8 . (’27) AIR 1927 Rang 192 (192) : 5 Rang 159. 
[See (’88) AIR 1988 Mad 74 (79) : 56 Mad 278.] 

9 . (’29) AIR 1929 Lah 753(759) : 11 Lah 326. 
[See (’22) AIR 1922 Mad 457 (474) : 46 Mad 

190 (PB).)] 

10 . (’28) AIR 1923 Mad 521 (522). 

[But see (’71) 15 Suth W R (G R) 6 (6).] 

11 . (’02) 26 Bom 801 (804). 

12 . (’88) 12 Bom 237 (238). 

13 . (’86) 13 Cal 90 (93). 

14 . (’84) AIR 1984 Lah 828 (828). 

15 . (’37) AIR 1937 Nag 121(122):! LR (1987) Nag 
366. (A son is not a necessary party to a suit 
against his father on a mortgage of joint family 
property as he can bring a suit for declaration 
that the mortgage decree is not binding on his 
share. But when he himself applies to be made 
a defendant contending the binding nature of 
the mortgage, he should be joined as a proper 
party to the suit under 0. 1 R. 10, 0. P. 0., to 
effectually and completely settle the questions 
involved in the suit and toavqid multiplicity of 
proceedings.) 
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But in exeroising their powers under this rule. Courts ought to see that they 
do not load the record with parties who are shown to have no interest in the suit^^ 
and that the trial of the suit is not embarrassed by the simultaneous investigation of 
totally unconnected controversies.^^ Thus, in a suit by A against B for damages on the 
ground that goods sold by £ to ii did not correspond to sample, it is not necessary to 
add the person who sold the same goods to B before the latter sold them to ^4.^^ In a suit 
by A against B to compel the registration of a document, third i)arties cannot be added 
and permitted to plead that the document ought not to be registered.^" Similarly, a 
person claiming under a title quite distinct from that under which any of the parties to 
the suit claim, is not a proper party So also in a suit between parties each contending 
that he is the judgment-creditor, in respect of a particular decree, the judgment-debtor 
is not a proper party Where A sues B for damages for tort, it is not necessary to 
add all persons injured by the same tort.^^ See also the cases cited below."" 

Where parties are unnecessarily impleaded at the instance of a person other 
than the plaintiff, the Court may direct that the costs of the added parties should be 
paid by tlie person who moved for their joinder."^ 

18t Partnership suits. — In a suit for dissolution of partnership and accounts 
it is essential that all the parties should be on the record.^ Where one of the partners 


(*37) AIR 1937 Cal 172 (178). (A vendor brings a 
suit against the vendees for recovery of unpaid 
purchase money. Subsequent mortgagees from 
the vendee though not parties to the original 
contract of sale can be joined as proper parties 
to the suit.) 

<*86) AIK 1935 Mad 853 (358). (Suit for posses- 
sion by purchaser against vendor— Third party 
alleging that vendor is not entitled to whole 
property and wanting to be impleaded— Held he 
should be made party.) 

<’37) AIR 1937 Mad 641 (642). (In cases where a 
plea of jus tertii is set up, it is generally desir- 
able to make the person whose title is set up a 
party to the suit to avoid multiplicity of liti- 
gation.) 

(’87) AIR 1987 Mad 338(389). (A attaching joint 
family property of two minors in execution of 
money decree— Suit by grand-mother of minors 
for maintenance claiming charge on same pro- 
perty— Pending suit, sale by guardian of minors 
of some property to A for avoiding court sale— 
Application by A to ho joined as party to main* 
tenance suit— A held to be proper party to suit.) 

16 . (*12) 17 Ind Cas 608 (604) (Gal). 

(’25) AIR 1925 Lab 65 (66). 

(’87) AIR 1937 Mad 200 (208). (Application by 
third party claiming to have acquired rights 
under compromise between parties to suit — 
Parties impeaching compromise and not seek- 
ing to enforce it— Such persons should not bo 
added as parties.)] 

17 . (’75) 24 Suth WB(G R) 849 (349, 850). (Rent 
suit —Real owner alleging plaintiff to be a bena- 
midar for him— Not to be added.) 

(’69) 11 Bath W B (0 B) 28 (24) (FB). (Suit for 
arrears of rent at enhanced rate — Defendants 
alleged transfer of holding — Transferee from 
defendant not to be added.) 

18. (’79) 4 Oal 856 (869). 


19. (’29) AIR 1929 Bom 353 (354) : 53 Bom 598. 

20. (’82) AIR 1932 Mad 688 (689). (Suit for 
ejectment on basis of lease deed — Government 
setting up adverse right to plaintiff not to be 
added.) 

21. (’69) 12 Suth W R (G R) 436 (438). * 

22. (’07) 6 Gal L Jour 883 (392). (Plaintiff can 
recover to the extent of his interest— Other per- 
sons injured can maintain subsequently an ac- 
tion in respect of their interest.) 

23. (’86) AIR 1986 Pat 161 (162) : 14 Pat 855. 
(There is no provision of law under which it is 
necessary to make the arbitrators parties to 
a suit requesting the Gourt to pass a decree in 
terms of an award.) 

(’89) AIR 1939 Put 32 (33). (Where a suit is to 
set aside the summary decision of a certificate 
officer, in respect of the plaintiff’s claim to the 
attached property, the Registrar of the Co-opera- 
tive Societies, who made the award as a result 
of which the certificate proceedings started is not 
a proper party.) 

(’37) AIR 1937 Cal 838 (841) : I L R (1937) 2 Cal 
105. (Suit to settle scheme for private dobutter 
—Deity not always necessary party to suit.) 

(’85) AIR 1985 Mad 894 (896). (A person cannot 
be added as a plaintiff merely because he is in 
some way financially interested in the suit or 
will be affected in some way by its success or 
failure.) 

(’36) AIR 1986 Bang 241(241). (Where in a suit for 
recovery of possession of land, the defendant 
claims to bo in possession of the land as a tenant 
of another person, such person may be a proper 
party to the suit but bis predecossor iu-title can 
never be a proper party to the suit..) 

24 . (’80) AIR 1980 Mad 918 (918) 

Note 15 

1 . (’13) 19 Ind Gas 968 (968) (Gal). 

(’08) 7 Cal L Jour 266 (267). 


0. 1 R. 10 
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is dead, his representatives are necessary parties.^ Similarly, the receiver of a deceased 
partner’s estate will be a necessary party.® But a sub-partner^ or a person who is not in 
the partnership as a member of the firm but is a member of a superior partnership in 
which he is on one side and the whole firm as a unit on the other, is not a necessary 
party to a suit for dissolution of the firm.® 

In a suit for the recovery of a debt due to the partnership, all the partners are 
necessary parties inasmuch as, under Section 45 of the Indian Contract Act the right to 
claim performance of the contract of loan rests jointly with all the promisees.® The said 
Section also provides that on the death of one of the promisees, the right to claim 
performance rests with the surviving promisees and the legal representatives of the 
deceased promisee. The latter will also be necessary parties therefore to a suit for a 
debt due to the partnership and this is what the High Court of Calcutta holds.^ The 
Allahabad,® Bombay® and Madras^® High Courts have, however, held a contrary view 
based on the inconvenience and difficulties that might arise in insisting upon the joinder 
of the legal representatives of a deceased partner. It is submitted with respect that this 
latter view is not correct. It is unnecessary to consider this question under the present 
Code, for the newly introduced provisions of Order 30 provide an exception, as it were, 
to Section 45 of the Contract Act in that they allow one partner alone to sue, provided 


’02) 1902 Pun Re No. 69, page 250. 

’84) 1884 Pun Re No. 65, page 179. 

(’30) AIR 1930 Mad 714 (716). (Master and a 
number of servants agreeing by one contract to 
divide the profits of a business between them in 
certain proportions — One servant cannot main* 
tain a suit for his share without impleading 
others.) 

(’38) AIR 1938 Mad 151 (153). (It may not be 
necessary to implead all the partners in a case 
where the liabilily of the defendants is joint as 
well 88 several.) 

(’85) AIR 1935 Pat 456 (457). 

See the following cases in regard to suits coa- 
nected with partnership : 

(’25) AIR 1925 Mad 347 (347). (Defendant died 
after preliminary decree — Sons brought on re- 
cord as legal representatives though they applied 
two days after the prescribed time.) 

(’03) 25 All 378 (388, 384). (It is not necessary to 
join all members of the Hindu family if only 
individual members of the family and strangers 
compose the partnership.) 

(’87) 1887 Bom P J 219. 

(’87) 14 Gal 791 (794). (Three persons agreeing to 
share the profits of a fund — All of them must 
be parties to a suit for ascertaining the assets of 
the fund.) 

(’72) 18 Suth W R 408 (410). (Defunct firm 
Accounts not adjusted — Suit against co-sharer 
for contribution for a debt paid by partners — 
All partners are necessary parties to the suit.) 
(’17) AIR 1917 Mad 197 (198). (One alone of the 
representatives of a deceased partner cannot 
maintain a suit for accounts.) 

(*12)15 Ind Gas 880 (381) (Mad). (Promissory 
note in favour of a firm— All partners to be 
parties to the suit on the promissory note.) 

(’95) 18 Mad 33 (35, 36). (As a general rule all 
partners ought to be plaintiffs in a suit brought 
in respect of partnership transactions.) 


(’24) AIR 1924 Pat 65 (65, 67). (Suit for partner- 
ship accounts — Joinder of a person whom the 
defendant alleged and the plaintiff denied to bo 
a partner is not bad.) 

(’22) AIR 1922 Sind 18 (14) : 15 Sind L R 152. 
(Suit by firm— All partners must be joined.) 

(’10) 7 Ind Gas 684 (587, 588) ; 4 Sind L R 2. 
(Suit for partnership account by some members 
of a firm— Sons of the plaintiffs who form a co* 
parcenary with them are not nocossary parties.) 

(’14) AIR 1914 Low Bur 191 (192). (Business 
agent of firm cannot sue for dissolution — Part- 
ner must be substituted as plaintiff.) 

2. (1841-46) 3 Moo Ind App 175 (197) (PG). 

(’91) 18 Gal 86 (89, 90). 

(1861) 1 Bom H 0 E 1 App li (Iviii). (The repre- 
sentative of the deceased must be joined unlesa 
surviving partners have right to bind by their 
acts the interest of the deceased.) 

(’27) AIR 1927 Mad 491 (498). 

(’82) 4 All 437 (450). (Mortgagee from one 
of the partners who tough t the partnership* 
properties in execution of his decree on the' 
mortgage, is a proper party to a suit for dis- 
solution of partnership.)] 

3. (’10) 7 Ind Gas 76 (76) (Cal). 

4 . (’17) AIR 1917 Mad 267 (268). 

5 . (’27) AIR 1927 P C 70 (71) (P C). 

6 . (’92) 14 All 524 (527). 

(’23) AIR 1928 Mad 85 (85). 

(’10) 6 Ind Gas 438 (438) (Mad). 

(’96) 18 Mad 83 (36). 

[See (’84) 1884 Pun Re No. 98, page 265. (Suit 
against firm.) 

7 . (’91) 18 Gal 86 (90). 

[See also ('72-92)1872.92 Low Bur Rul 651.1 

8. (’87) 9 All 486 (491). 

(’98) 20 All 865 (366). 

9. (’93) 17 Bom 6 (18, 14). 

10 . (*98) 17 Mad 108 (116, 117). 
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the suit is in the name of the firm}^ It folloY^s that where such a suit is brought, the 
legal representatives of a deceased partner are not necessary parties.^^ 

A dormant partner is not a necessary party in an action on a contract entered 
into with the firm or with one of its members.^* Where in a suit by the owner of a 
firm who is also a member of a joint Hindu family, the other members of the family 
are proved to be partners in the firm, the Court ought to allow the other members to 
come on record and have the plaint amended accordingly.^^ The same rule will hold 
good where a suit is brought by the plaintiff as the sole partner and it is found that 
there are other partners.’® 

See also the undermentioned case.’® 

e 

16. Partition suits. — All persons interested in the properties are necessary 
parties to a suit for partition.’ The reason is that the share to which a person is entitled 
can be determined only in the presence of all the persons interested in the properties 
inasmuch as the partition which is made in favour of the plaintiff against his co-sharers 
gives him a portion of the property and takes away all rights which the others have in 
it. But the interest of the person, in order to make him a necessary party, must be of 
the same degree as that of the plaintiff. Persons having an inferior degree of interest 
to that of the plaintiff* are not necessary parties.^ Thus, in a suit for partition of the 
melwaram rights in certain properties, the kudiwaramdars are not necessary parties.^ 
Similarly, in a suit for partition by sons against the father, grandsons are not necessary 
though proper parties.^ Similarly, mortgagees of the family properties® and creditors of 


11. (>17) AIR 1917 Pat 246 (246). 

12. (’21) AIR 1921 Gal 722 (724, 725). 

13. (’16) AIR 1916 Mud 926 (926). 

14. (’03) 27 Bom 157 (161). 

(’06) 1906 Puu Re No. 69, page 251. 

[But fee (’99)26 Gal 849 (856). (Infant mem- 
bers — Not admitted to partnership — Not neces- 
sary parties.) 

(’12) 17 Ind Gas 198 (194, 195) ; 37 Bom 840. 
(Infant sons— Born after suit— Roprcscu ted by 
father in business— Not necessary parties.)] 

15. (’03) 27 Bom 157 (161). 

16. (’36) 40 Gal WN 677(679). (Suit against firm 
under 0. 80 — Person interested in firm but not 
served with summons has no right to intervene 
and defend on merits unless he admits that he 
is a partner — When such person is interested 
in some way or other in the assets of the firm, 
and denies that he is a partner in the firm, he 
can apply to the Gourt under‘0. 1 R. 10, 0. P. G., 
and it will be proper for the Gourt to add him 
as a party defendant to the suit even in opposi- 
tion to the wishes of the plaintiff.) 

Note 16 

1. (’04) 28 Bom 209 (213, 214). 

(’90) 1890 Bom P J 196 (196). 

’25) AIR 1925 Gal 754 (758). 

(’96) 18 All 476 (477). (Usufructuary mortgagees 
from co-owners of their respective shares cannot 
sue one another for partition without their 
mortgagors on record.) 

(’19) AIR 1919 Bom 185 (186) : 48 Bom 575. 
(Obiter), 

(’ll) 11 Ind Gas 559 (560) : 86 Bom 898. 

(’92 16 Bom 608 (611). 

(’26) AIR 1926 Oal 741 (742). (Also in appeal.) 
(’10) 6 Ind Gas 244 (245) (Gal). (Partition suit- 


One of the co-owners not to be found — Such 
co-owner to be made a party under the descrip- 
tion of unknown owner.) 

(’90) 17 Cal 906 (910). 

(’81) 7 Cal 677 (581). 

(’79) 4 Cal 756 (757). 

(’77) 2 Gal 149 (151). (Suit by one co-parcener for 
bis share— All the co- parceners are necessary 
parties to the suit.) 

(’69) 12 Suth W K 266 (259, 260). 

(’27) AIR 1927 Lah 189 (189). (Also in appeal.) 
(’83) 6 Mad 284 (286). 

(’20) AIR 1920 Oudh 173 (175) : 23 Oudh Gas 62. 
(’07) 10 Oudh Gas 33 (35, 36). 

(’03) 6 Oudh Gas 379 (380, 381). 

(’98) 1 Oudh Gas 215 (219). (Suit for settlement 
of accounts — All co-sharors are necessary parties.) 
(’35) AIR 1935 Oudh 36 (36) : 10 Luck 387. 
(Every cosharer is a necessary party to partition 
suit.) 

(’35) AIR 1935 Cal 478 (481). 

(’86) AIR 1935 Pat 241 (242). (No decree can bo 
passed for partition in a suit therefor in the 
absence of oven a single co-sbarcr.) 

2. (’08) 7 Cal L Jour 449 (452). (Durputnidar is 
not a necessary party in a suit for partition by 
putnidars.) 

3. (’08) 18 Mad L Jour 85 (87). 

4. (’22) AIR 1922 Pat 96 (96) : 1 Pat 361. 

(’38) AIR 1933 Lah 465 (466). 

(’82) AIR 1932 Lah 641 (642) : 13 Lah 483. (Suit 
for partition between two branches only and not 
as between all co- parceners— Heads of branches 
alone made parties — Other co-parceners not 
necessary parties.) 

5. (*17) AIR 1917 Cal 184 (185) : 44 Cal 28. 

(•84) AIR 1984 Mad 486 (488, 491). (A mortgagee 


0. 1 R. 10 
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Ol 1 Sf 10 the defendants^ as also alienees of the family properties^ are not necemry parties to a 
Ifotal 16HI8 suit for i)artition. They may all be proper parties if their presenoe is necessary 
to enable the Court to adjudicate upon and settle all matters in dispute effectually 
and completely.^ The High Court of Bombay has, however, held in the undermentioned 
case^ that a purchaser or mortgagee of a coparcener’s share in joint property is a 
necessary party to the suit for partition. 

Persons not claiming any kind of interest in the properties are not to be added 
as parties in a partition suit.^^ 

17t Pre-emption enlte. — In a suit for pre-emption in respect of a joint 
purchase by several co-vendees, all of them^ or in the case of the death of one of them, 
his legal representatives^ are necessary parties. But if the plaintiff who is entitled to 
pre-empt joins along with him a stranger who has no right to pre-empt, the plaintiff 
forfeits his right of pre-emption and it is not a mere defect of parties which can be 
cured by striking off the name of the stranger.^ A second vendee is also a necessary 
party* But the vendor® or a mortgagee from the vendee® is not a necessary party. 
Where the suit for pre-emption is against the benami vendee, the real purchaser may 
be added as a proper party, as such addition will not change the character of the suit/ 
Where a purchaser sues for rent accruing due between the date of his purchase and 
the date of his surrender to tlie pre-emptor, the latter must be impleaded as a party.® 

18. Suita by oo-owners. — All co-owners are necessary parties to a suit to 
recover property belonging to them jointly.^ Thus, one member of a joint Hindu family 


after suit is neither a necessary nor proper party 
as his presence cannot affect the adjudication of 
shares.) 

(’80) 5 Gal 882 (886). 

(*21) AIR 1921 Lah 83 (84). 

(’22) AIR 1922 Mad 882 (388) : 45 Mad 194. 
(Though their jhinder is not improper, when the 
plaintiffs question the binding nature of the 
debts.) 

<’S6) AIR 1935 Mad 419 (420) : 58 Mad 821. 
(Creditors are proper parties to a partition suit. 
But in their absence the adjudication r^arding 
the debts is binding only upon the parties to the 
partition suit.) 

<’85) AIR 1985 Mad 112 (118). (Creditors are 
proper parties but decree for payment of their 
debts cannot be passed.) 

7. (’80) AIR 1980 Mad 918 (918). 

8. See the cases cited in footnotes (5), (6) and (7) 
above. 


(’10) 7 Ind Cas 882 (884) (Cal). 

(’81) AIR 1931 Cal 594 (596). (Mortgagee.) 

(*01) 28 Cal 769 (788). (Common manager appoin- 
ted for a period—Suit for partition and accounts 
during that period impleading manager — No 
misjoinder.) 

(’81) AIR 1981 Mad 857 (859, 861). (Hindu joint 
famUv — Suit for partition — Worshippers of 
temple claiming a sum of joint family money in 
trust lor temple added after proliminary decree.) 

(’28) AIR 1928 Pat 162 (162). (A co-sharer whose 
inteieetB have been transferred may be a proMr 
party to a suit for partition by the transferee.) 

(’07) 10 Oudh Oas 88 (85, 86). (Persons in 
possession in collusion with some shatera— 


Joinder— Kol misjoinder.)] 

C8be alio(’88)6 UeA 881 (888, 884). (FhdntifI 


transported for life — His sons can be made 
plaintiffs.)] 

9. (’92) 16 Bom 608 (612). 

10. (’18) AIR 1918 Mad 1187 (1189). 

(’28) AIR 1923 Cal 221 (228) : 49 Cal 1048. 

(’74) 21 Suth W R 190 (191). 

Note 17 

1. (’82) 4 All 145 (146). 

2. (’89) 1889 Pun Re No. 149, page 505. 

3. (’25) AIR 1925 All 355 (856) ; 47 All 450. 

(’28) AIR 1928 All 187 (188). 

[See (’85) 7 All 860 (862).] 

4. (’18) 20 Ind Cas 424 (425): 85 All 885. 

(’07) 1907 Pun Re No. 106, page 498. 

[8!ss also (’07) 4 All L Jour 756 (759). (Transfer 
by way of exchange.)] 

5. (’84) 6 All 57 (58). (Pre-emptor suing the 
mortgagee claiming the right to take the mort- 
gage himself— Mortgagor not a necessary party.) 

(’04) 26 AU 540 (66^). 

(’08) 1908 All W N 289 (289). 

’80) 1889 Pan Be Bo. 184, page 464. 

09) 8 Ind Oas 785 (786): 32 All 14. 

’07) 10 Oudh Cas 49 (52, 58). 

6. (’12) 18 Ind Css 647 (647, 648) (Lab). 

[Sm alto (’17) AIR 1917 Oudh 888 (885) : 19 
Oudh Oas 158. (Suit for possession between 
pre-emptors — Vendor’s mortgagee, who fora* 
closed his mortgage thus giving a right of pn> 
amption to the pre^mptors, is not a necessary 
party.)] 

7. (’09) 4 Ind Gas 488 (489) (All). 

8 . (’66)1 Agra (Rev) 80 (30). 

Note 18 

1. (’66) 1866 Pun Be No. 89, p. 56. (Salt fot 
session — AU common owners of land ntcisstty 
parties.) 
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cannot sue for recovery of property belonging to the family witbont impleading the 
other members as parties to the suit.’’ Where, however, he sues or is sued as a manctger 
of the family, it is not necessary to add the other members as parties.^ Similarly, where 
a bond or a contract is entered into in the name of a member, such member can sue 
thereon without adding the other members as parties.* 

There is an exception to the rule that all the co-owners are necessary parties 
to a suit for recovery of joint property. One of several co-owners can maintain an 
action in ejectment against a trespasser without impleading the other co-owners as 
parties thereto,* though it may be desirable to add them as proper parties.* The persons 


(’88) 1888 All W N 156. (157). 

(’14) AIR 1914 Oal 315 (316). 

(’97) 34 Cal 884(837). (Suit by auction-purchaser 
under a revenue sale to annul incumbrances.) 
(’74) 33 Suth W B 71 (78). 

(’83) 1883 PunBe No.3, page 8. (Per Plowden, J.) 
<’81) 1881 Pun Be No. 93, page 303. 

(’66) 1866 Pun Re No. 108, page 156. (Suit for 
possession — All common owners of land neces- 
sary parties.) 

(1900) 28 Mad 289 (254, 255). (All the benefi- 
ciaries under a trust are to be parties.) 

(’15) AIR 1915 Oudb 224 (226). (Suit for declara- 
tion by one co-owner — The mortgagee in pos- 
session of the other— Co-owner made defendant 
— Suit held not to be defective in parties.) 

[See however (’09) 2 Ind Cas 77 (79) (Cal). 
(Patni sale— Suit to set aside by one co- sharer.)] 

2. (’86) 8 All 264 (265). (Money lent by a Hindu 
joint family firm.) 

(’06) 80 Bom 477 (486). 

(’18) 20 Ind Cas 262 (263) (Cal). 

(’78) 1 Cal L Bep 481 (433, 483). 

(’73) 20 Suth W B 188 (188). 

(’71) 15 Suth W R 486 (487). 

(’69) 12 Suth W B 478 (483). 

(’82) 1882 Pun Bo No. 58. 

(’86) 10 Bom 648 (656). (Mortgage of joint 
family property— Suit for redemption — All co- 
parceners are necessary parties.) 

[See also (’14) AIR 1914 All 125(126, 127). (Suit 
to enforce mortgage on joint family property — 
Only mortgagor co-parceuor made defendant — 
Suit bad for nonjoinder of other co-parceners.) 
(’88) 12 Bum 158 (160). (Plaintiff suing as 
manager — Yet defendant entitled to have the 
other members on record.)] 

[But see (’96) 20 Bom 485 (437). (Bond in favour 
of one co-parcener — That co-parcener can sue 
alone for recovery of monqr due under the 
bond.)] 

3. (’ll) 9 Ind Cas 789 (741) : 88 AU 372 ; 38 Ind 
App 45 (PC). 

(’13) 15 Ind Cas 876(877) (All). (Mortgage suit by 
manager.) 

(’12) 15 Ind Cas 188 (189, 140): 84 AU 573 (FB). 
(Do.) 

(’12) 15 Ind Cas 136 (139, 181, 185) : 84 All 549 
(FB). (Mortgage suit a^nst the manager of a 
joint family.) 

(’04) 36 AU 538 (681). (Oonfinted on appeal in 6 
Ind Cot 081 (PO).) 

(’94) 18 Bom 141 (14S>. 

(’88) 7 Bom 467 (471, 473). 


(’12) 18 Ind Cas 206 (208) (Cal). 

(’99) 26 Cal 849 (856). 

(’81) AIB 1981 Lah 559 (560): 13 Lah 428. 

(’22) AIB 1922 Mad 407 (407). 

(’18) AIB 1918 Mud 1044 (1044). (ObiUr— Mort- 
gage suit by manager.) 

(’ll) 10 Ind Cas 874 (877, 879); 35 Mad 685. 

(’92) 15 Mad 19 (22). (Karnavan represents 
Malabar tarwad.) 

(’87) 10 Mad 223 (225). (Do.) 

(’88) 6 Mad 27 (28). 

(’29) AIR 1929 Pat 741 (742): 8 Pat 788. 

(’ll) 10 Ind Cas 200 (201) (Oudb). 

[See also (’12) 17 Ind Cas 193 (194) ; 37 Bom 
840.)] 

[But see (’99) 23 Mad 190 (194). (The contrary 
view taken in this case is no longer law in view 
of the Privy Council decision in 9 Ind Cas 739.)] 

4. (’96) 20 Bom 485 (487). 

(’10) 6 Ind Cas 767 (768) : 32 All 183 (186). 

(’05) 27 AU 361 (862). 

(’22) AIB 1922 Bom 854 (355) : 46 Bom 1022. 
(Bent note executed in favourof jaghirdar— Suit 
upon— Junior members not necessary parties.) 
(’85) 9 Bom 311 (315). (Contract by a member of 
a family in his individual capacity.) 

(’81) 7 Cal 789 (746, 746). 

(’27) AIB 1927 Lah 129 (129). 

(’12) 13 Ind Cas 305 (808) (Lah). 

(’99) 22 Mad 826 (327). 

5. (’30) AIB 1930 Cal 113 (125) ; 67 Cal 170. 
(’83) AIB 1932 Sind 220 (221) : 26 Sind L B 363. 
(’27) AIB 1927 Bom 192 (194): 51 Bom 149. 

(’33) AIB 1933 Lah 999 (999). 

(’78) 6 N W P H C B 182 (184). (Joint-tenants.) 
(’09) 1 Ind Cas 630 (582, 688, 534) (Cal). (Claim 
suit and for injunction.) 

(’26) AIB 1926 Lab 545 (645). 

(’01) 1901 Pun Re No. 105, page 867. 

(’26) AIB 1926 Mad 809 (809, 810). 

(’25) AIB 1926 Mad 63 (64). (Provided the co- 
owner plaintiff does not deny other co-owner’s 
right.) 

(’17) AIR 1917 Mad 878 (878). (In this case plain- 
tiff was in sole possession.) 

’15) AIB 1916 Mad 1214 (1214) ; 89 Mad 601. 
’16) AIB 1916 Pat 36 (27). (A numlier of persons 
held a joint unspecified interest in cause of action 
— Any one of tM persons can maintain a suit.) 
(’87) 11 Bom 644 (648). 

(’8S) AIB 1985 Mad 126 (136). 

[Bee also (’88) 16 Cal 40 (46).] 

[But ecu (’74) 33 Suth W B 74 (76).] 

6. (’39) AIB 1939 Bom 344 (344). 
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0. 1 R. 10 in possession of the property are all, however, necessary parties.^ An action in 
Mote 18 . ejectment against a tenant^ however, must be brought by all the co-sharers.^ 

An assignee pendente liie of the property is not a necessary party to a suit for 
possession inasmuch as he will be bound under Section 62 of the Transfer of Property 
Act by the decree in the suit.® But he may be added as a proper party.'® In an 
ejectment suit by a landlord against his tenant the Court should not bring on the record 
the person from whom the plaintiff holds the land nor persons claiming to hold it from 
a third party nor such third party." Where A sues his lessor B for possession of land 
and C intervenes claiming it to be his, he can be added as a proper party if he does not 
claim adversely both to the plaintiff and the defendant.'^ In a suit for ejectment of a 
sub-tenant’s sub-tenant, the sub-tenant is a necessary party.'® In a suit for possession of 
attached property under Section 146, Criminal Procedure Code, the Government is 
not a necessary party." Nor is a Hindu reversioner a necessary or proper party to a 
suit by the adopted son for possession against the widow where the validity of the 
adoption could not bo questioned.'® Where B is made a co-plaintiff with in a suit 
for possession, on the ground that under an agreement between them, B is entitled to 
share in the property in the event of success in the litigation, and subsequently A 
compromises the suit with the defendant, B cannot claim to continue the suit, as he 
has no present subsisting interest in the property.'® 

See also the undermentioned decisions.'’^ 


7. (*29) AIR 1929 Gal 669 (670). (Co-trespaesers 
must be impleaded.) 

(•07) 81 Bom 250 (253). 

(•28) AIR 1928 Cal 1.H8 (141). 

(•24) AIR 1924 Pat 172 (173). 

[See (’20) AIR 1920 Cal 706 (708) : 60 Ind Cas 
969 (971) : 47 Cal 907. (Action for possession 
based upon foefeiture of term should be brought 
against all persons in possession.)) 

8 . COO) 12 Suth W R 452 (453). 

(•09) 2 Ind Cas 306 (307) (All). (Unwilling co- 
sharers to be made defendants.) 

I •70) 2 N W P H C R 260 (261). 

•75) 12 Bom H 0 R 85 (87). 

•08)35 Gal 807 (811). 

•86) 13 Cal 75 (78). (Withdrawal of one of the 
eo-sharer plaintiffs after suit immaterial.) 

(•81) 7 Cal 470 (473). 

(•81) 7 Cal 414 (417). 

(•75) 24 Suth W R 110 (111). 

(•73) 20 Suth W R 126 (127). 

(•71) 16 Suth W R 138 (139, 140). 

(•70) 13 Suth W R 837 (887, 838). 

(•79) 1879 Pun Re No. 17. page 209. 

(’81) 8 Mad 234 (286). (Suit by some of several 
co-owners — Objecting parties should be made 
defendants.) 

[But see (*87) 11 Bom 644 (648, 649). (One of 
two co-owners conveyed his share to plaintiff 
subsequent to lease^Held, plaintiff could sue 
alone for ejectment ~ Joint tenancy and ten- 
ancy-in-common contrasted.)] 

9. (’09) 1 Ind Cas 626 (629, 680) : 86 Cal 675. 
(Here the assignee was held to be unneceBsary 
party and his name was struck out from the 
reco^.) 

(*99) 21 All 149 (151). (Mortgagee pendente life.) 


(•74) 11 Bom H 0 R 64 (67). 

(’67) 7 Suth W R 225 (226). 

[See (1900) 22 All 243 (245, 247.) (Pending suit 
on a mortgage, the mortgagor executed a second 
mortgage— Second mortgagee sued the first 
mortgagee and sought to prove that the latter’s 
mortgage decree was satisfied— Second mort- 
gagee not entitled to do so.)] 

10. (’87) 1887 Pun Re No. 29, page 62. 

(•09) 1 Ind Cas 626 (630) : 86 Cal 675. 

11. (’97) 20 Mad 375 (378). 

(•75) 7 N W P H C R 58 (60). (Plaintiff co-sharer 
in exclusive possession by agreement can sue 
alone.) 

(’97) 21 Bom 229 (233). 

(•12) 17 Ind Cas 608 (604) (Cal). 

[See (’73) 21 Suth W R 51 (51).] 

[See also (’78) 10 Bom H C R 429 (430).] 

12. (’71) 16 Suth WB 101 (101). (Distinguishing 
7 W R 201.) 

13. (’15) 30 Ind Cas 795 (796) (U P B R). 

14. (’97) 20 All 120 (121). 

15. (’26) AIR 1926 Nag 854 (355). 

16. (’13) 19 Ind Cas 840 (843) : 35 All 273 : 40 
Ind App 86 : 16 Oudh Cas 136 (PC). 

17. (’85) AIR 1985 Cal 98 (94). (Two yroprietori 
having share in separate account in taluk-— 
Lease by them and sale by lessee to one of them , 
—Suit for khas possession by other — Other pro* 
prietors are not necessary parties and he if 
entitled to khas possession.) 

(•88) AIR 1938 All 55 (66) : 1 L R (1988) All 148. 
(Suit by co-sharer to recover excess and settle* 
meat of accounts •— All co-sharers intersst0d 
should be made parties — If not. Court sbohUI 
implead them under 0. 1, B. 10, 0. P. 0.) 
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19. Saits by joint promisees. — All co-promisees are necessary parties to a 
suit to enforce the promise.^ The same principle will apply where a sole obligee dies 
leaving several co-heirs. In such a case, one of them alone cannot maintain a suit 
without impleading the others as parties.^ Where several persons are jointly and 
severally liable for a single liability, all of them are not necessary parties to a suit 
against some of them only ; but they may be added as proper parties in order to prevent 
multiplicity of suits.® 

20. Baits for rent. — It has been already observed in Note 7 to O. 1 R. 1, 
that where a right to enforce a liability is jointly vested in several persons, all of them 
are necessary parties to a suit to enforce such liability.^ In rent suits only those persons 
who are liable to pay rent should be iixipleaded as “defendants’*.® The general i)rinciple 
governing the joinder of necessary parties does not enable persons who are not likely to 
be affected by the result, to come in and raise altogether new questions which do not 
properly arise. Therefore, a tenant cannot ordinarily insist on impleading a third party 
in a rent suit, so as to raise questions of title and thus convert a simple rent suit into a 
complicated title suit ; nor can such party be allowed to come in on his own application.® 


Note 19 

1. (’81) G Cal 816 (826). 

(’89) 1889 Pun Ro No. 160, page 518 (FB). 

(’27) AIR 1927 Mad 84 (85). 

(’18) 19 Ind Cas 12 (16) : 36 Mad 644 (FB). 
(’98-1900) 1893-1900 Low Bur Rul 555. 

(’28) AIR 1928 Siud 16 (16). 

2. (’84) 7 All 313 (816) (FB). 

(’68) 10 Suth W R 108 (109). 

[See (’73) 19 Suth W R 316 (820). (PC). 

(’89) AIR 1939 Sind 178 (176) : ILR (1939) Kar 
602. (Whore the right of a person to recover 
certain debt has devolved upon his boiib jointly, 
they can only file one suit against their debtors 
for recovery of the whole amount. Some of them 
cannot split the cause of action and sue for 
their share only on the ground that others did 
not join with them as co- plaintiffs. In that case 
it would be incumbent upon such of them as 
are filing the suit to claim the whole amount 
on behalf of themselves and their brothers on 
payment of the full court-fees and making their 
brothers, who had refused to join, as co- defen- 
dants.)] 

3. (’14) AIR 1914 Lah 500 (501) : 1914 Pun Re 
No. 107. 

(’96) 23 Cal 554n (556n). 

(1894) 2 Q B 686 (688), Robinson v.Geisel. (Cited 
in AIR 1920 Cal 428.) 

[See (’26) AIR 1926 Mad 135 (136). (Transferee 
from joint debtor was made a party.)] 

[But tee (1879) 4 App Cas 504 (515), Kendall 
V. Hamilton. (The rule that all joint-debtors 
should be sued together is not applicable in 
India where co- promisors are not necessary but 
proper parties.)] 

Note 20 

1. See also the following cases : 

(’83) 7 Bom 217 (219, 220). 

(’02) SO Cal 207 (210). 

(*82) 8 Oal 277 (278). 

(’82) 8 Oal 858 (856). 

I 


(*17) AIR 1917 Mad 698 (699). (Suit by two out 
of five trustees for rent making the others defen- 
dants— Hsfd not bad.) 

(’14) AIR 1914 Mad 119 (119). 

(’16) AIR 1916 Pat 267 (268) : 1 Pat L Jour 573. 
(FB). 

(’22) AIR 1922 Nag 164 (165) : 18 Nag L R 89. 
(’99) 26 Cal 409 (412, 418) (FB). (A suit by one 
contracteo adding his co-con tractee as a defen- 
dant ought not to be dismissed merely because 
plaintiff fails to prove that the other refused to 
join him as co- plaintiff— 17 Cal 160, Explained.) ' 
(’35) AIR 1935 Bom 262 (263). (Where the land- 
lord's rights belong jointly to several persons, a 
suit to recover rent on a new basis or to eject the 
tenant can only be brought by all the co-sharers 
suing jointly as plaintiffs. It makes no difference 
whether the suit be technically one for enhance- 
ment of rent or to recover rent on a new basis of 
calculation.) 

[But see (’24) AIR 1924 Rang 201 (202). (Suit by 
one CO- trustee for rent due to trust is not bad.)] 

2. (’92) 16 Bom 568 (576). (Staking leaseon behalf 
of partnership consisting of himself, B and G — 
B and G are not liable to bo sued for rent.) 

[See (*35) AIR 1935 Pat 206 (207). (It is suffi- 

cient for a landlord, in a suit between landlord 
and tenant, to proceed against the recorded 
tenant ; and when such tenant happens to be 
the karta of a joint Hindu family, he may be 
proceeded against even without expressly des* 
cribing him as the karta, so as to bind the 
entire family.)] 

3. (’67) 9 Suth W R 168 (161). 

(*95) 21 Bom 229 (283). (In a suit for ejectment 
against a person in possession. Government 
through whom the tenant alleges to hold the 
land, is not a necessary party.) 

(’27) AIR 1927 Oal 840 (342). 

(’19) AIR 1919 Cal 689 (590). 

(*16) AIR 1916 Cal 484 (485). 

(’82) 8 Cal 288 (246). 
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Where, however, the third party claims a shu? of 4he rent sued for,* or vthere the 
defendant in a suit for rent by the lessee against ^he sub-lesste pleads payment to the 
third party with the owner’s consent,* or whei:e the third party is alleged to be a 
transferee from the tenant with the landlord’s consent,* he may be impleaded as a 
proper party to the suit. Where, during the pendency of a rent suit, a receiver is 
appointed in respect of the property of the defendants, he must be impleaded as a 
necessary party to the suit/ It has been held by a Full Bench of the Oalcntta High 
Court that the heirs of a tenant do not take the tenancy as an entire body, but take as 
tenants-in-common each being liable jointly and severally for the whole rent to the 
landlord and that therefore a suit against some of the heirs alone for rent without 
impleading the others is not bad,* though of course they may be added as proper parties.* 

It may here be observed that apart from the question of the joinder of parties 
one of several joint lessors cannot sue for recovery of his share of the rent^* or for 
enhancement of his share of the rent,^* unless a special arrangement to the' contrary is 


(’78) 4 Oal L Bep 168 (171). 

(’76) 24 Suth W R 849 (849, 860). 
(’76) 24 Suth W R 261 (261, 262). 
(’76) 24 Suth W B 161 (161). 

(’76 28 Suth W B 168 (169). 

(’78 20 Suth W B 888 (884). 

(’78 19 Suth W B 248 (248). 

(’72 17 Suth W B 219 (219). 

(’71) 16 Suth W B 132 (182). 

(’68) 10 Suth W B 283 (288). 

(’86) 1886 Pun Be No. 66, page 141. 
(’92 20 Mad 876 (878). 

[5«e also (’78) 21 Suth W B 88 (88).) 
(’74) 22 Suth W B 526 (628).] 


[But we (’74) 22 Suth W B 440 (442).} 

4. (’75) 24 Suth W B 850 (350). 

(’92) 20 Cal 287(291). 

(’76) 26 Suth W B 29 (80). 

[See (’72) 18 Suth W B 16 (17). (Suit for rent 
by receiver — Discharge of receiver — Owner 
properly impleaded.)] 

[5«s also (’94) 1894 Pun Be No. 67, page 221. 
(Lessees jointly interested in a lease may sue 
for its breach, though the lease is taken in the 
name of only one of them.)] 

8. (’18) 19 Ind Cas 478(474) (Lah). 

6. (’30) AIB 1980 Pat 828 (824); 10 Pat 90. 

(’80) AIB 1980 Pat 592 (692). 

7. (’10) 6 Ind Cas 214 (216) (Oal). 

8. (’25) AIR 1925 Cal 1066 (1058, 1059): 68 Cal 
197 (PB). 

(’28) AIB 1928 Oal 897 (SOS). (AIB1936 Oal 1066 
(FB), Followed.) 

(’28) AIB 1928 Oal616 (618). (Suit for whole rent 
against heirs of one co-tenant — Other taunts 
not necessuv narties.) 

(’21) AIB 1921 ^1 81 (81) : 48 Oal 618. 

[See however (’08) 86 Cal 182 (183). (Decided 
before the Fnll Bench case in Affl 1926 Oal 
1066 (FB).) 

(’21) AIB 1921 Oal 684 (686). (Do.)] 

9. (’18) AIB 1918 Oal 488 (488, 484). 

10. (’66) 6 Snth W B Act X Buie 68 (68). 

(’89) 6 All 40 (41). (MaUngother lenoM os party 
defendants does not cure dsfsot.) 

(’09) 6 Cal WN 826 (828). 


(’96) 1 Oal W N ccxlv (cczlv). (Notwithstanding 
the fact of one of them having got his name 
alone registered under the Land Besgistration 
Act.) 

(’81) 7 Cal 150 (162). 

(’79) 4 Oal 89 (90). 

(’71) 16 Suth W B 281 (281). 

(’71) 15 Suth W B 395 (896). 

(’69) 11 Suth W B 898 (398). 

(’68) 10 Suth W B 411 (411, 412). 

(’76) 1876 Pun Be No. 110, page 281. 

[See also (’10) 8 Ind Oas 742 (749) (Oudh).] 
[But see (’29) AIB 1999 Cal 90 (90). (Where it 
was held all co-sharers ate not necessary parties 
to a suit for assessment of rent.)] 

In the fdUowmg eases was held that if the 
whole rent is claimed one co-sharer may sue 
making the other eo-eharers defendants if they 
refuse to join as plaintiffs:-- 
(’07) 86 Oal 881 (844). 

(’90) 19 Cal 786 (741). 

(’80) 7 Cal L Rep 138 (189). 

11. (’79) 6 Cal 574 (677). 

(’10) 8 Ind Oas 842 (848) : 88 Oal 970 : 88 Ind 
App 1 (P C). (Acting together, under Bengal 
Tenancy Act means co- sharers should be co- 
plaintiffs in an action.) 

(’70) 2 N W P H 0 B 488 (489). (Even if other 
co-sharers are impleaded as defendants.) 

(’69) 1 N W P H 0 B 286 (286). (Suit by co- 
sharer to obtain a kabuliyat at enhanced rent.) 
(’25) AIB 1926 Bom 642 (648). 

’97) 25 Cal 917 (920). 

;’85) 11 Cal 616 (617, 618). (Suit to enhance a 
fractional share of rent brought by one of the 
co-sharers as plaintiff, though the other oo-; 
sharers are made defendants, is not maintainable.) 
;’79) 17 Snth W B 414 (414). 

’72) 17 Suth W B 408 (408). 

’88) 1888 Pun Re No. 77. 

In regard to the power of a co-tharerloinhaHet 
rent see (1876)3 Bom iS (95). 

[But sou (’81) 7 Cal 761 (769). (The pobtt that 
a tingle share-holder can raise the tent of a 
joint tenant is conceded bnt not aotna^y d^ 
cided » This case it dlsttoted teem w. w 
Oal 616.) 3 
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proved” or unless the other co-sharers are alleged to have been paid off their shares^^ 0* 1 R* 10 
or the other sharers do not contest thi plaintiff's claim^^ or collude 'with the defendant. Hotel 2(H18'- 
A person who is a necessary party to a suit for rent is also {^ necessary party to the 
appeal against the decree in such suit.^^ 

It has been held that where in a rent suit the intervener alleging purchase of 
the holding claims that he should be added as a party to the suit, the Court must add 
the intervener as a party even though the statutory recognition as transferee has taken 
place after the institution of the suit.^^ 

21. Suits on torts. — See also 0. 1 B. 3 under the heading *'Joint tort-feasors." 

All persons jointly ipjured need not be impleaded as parties to a suit on tort.^ 


22. Mortgage suits. See Order 34 Buie 1, infra. 


28. Suits on negotiable instruments. — A suit on a negotiable instrument 
must be instituted in the name of a person who, on the face of the instrument, is 
entitled thereto or by a holder deriving title from him.^ Where the suit is by a 
benami-holder upon a promissory note, the Court may add the real creditor as 
plaintiff.^ In a suit on a lost cheque by the endorsee of the cheque against the 
endorser for a duplicate of the cheque or for refund of money paid, the drawer of the 
cheque must be made a party The mere fact that the drawer and acceptor of a bill 
are partners does not give rise to the presumption that they are partners in respect of 
the drawing of the bill. The fact that the acceptor of the bill is not liable, having 
been joined as a party after lapse of time does not discharge the drawer from his 
liability where the suit has been instituted against him in time.* Where in a suit on 
a promissory note by the endorsee, the endorser seeks to bo joined as co-plaintiflE 


12. (’77) 2 Oal 474 (477). (Go-sharer in the habit 
of realizing separate rent can bring such a suit 
without his co-sharers.) 

(’74) 22 Suth W R 526 (528). (Separate receipt of 
rent.) 

(’08) 85 Gal 881 (884) : 85 Ind App 78 (P G). 

(’17) AIR 1917 Oal 80 (30). (Separate collection 
of rent.) 

(*11) 10 Ind Gas 891 (892) (Gal). (Gonversely even 
if there is separate collection of rent, all the co- 
sharers may maintain action collectively.) 

(’08) 7 Gal L Jour 512 (518). (Separate collection 
of rent.) 

(’87) 15 Oal 47 (51). (Separate receipt for a num- 
ber of years.) 

(’80) 5 Oal 941 (948). 

(’78) 4 Oal 96 (101) (F B). 

(’76) 25 Suth W R 221 (221). (Separate payment 
of rent.) 

(’78) 19 Suth W R 168 (168, 169). 

(’71) 15 Suth W R 248 (244). (Separate collection 
of rent necessary.) 

(’69) 8 Beng L R A 0 280 (231). (Separate pay- 
ment of rent or agreement to do so.) 

(’87) 11 Mad 11 (12). (Muchalika expressly in 
respect of plaintiff’s share Other sharers need 
not be Joined.) 

[See oZio (1900) 27 Oal 479 (488). 

(’85) 11 Oal 644 (647, 648). (Enhancement of 
rent of a speoifio plot.) ] 

13. (’76) 4 (k 656 (669). 

(’84) 6 All 676 (577). 

(*72)17 Bath WR 452 (458). 


14. [See (’70) 13 Suth W R 126 (127). 

(’80) 5 Gal 915 (917).] 

15. (’79) 4 Gal 556 (559). 

(’16) AIR 1916 Mad 208 (209). 

(’73) 21 Suth W R 46 (47) (P B). 

(’74) 12 Beng L R 289 (296) (F B). 

16. (’22) AIR 1922 Pat 4 (4). 

17. (’87) AIR 1937 Pat 49 (50). 

Note 21 

1. (’97) 25 Gal 285 (289). 

(’12) 14 Ind Gas 478 (479) (Oal). 

(’75) 23 Suth W R 886 (886). (Claim for mesne 
rofits by one co-sharer.) 

See (’68) 9 Suth W R 279 (280). (Wrongful 
destruction of property — One memtoof joint 
family can sue for personal or special damage.)} 
[See also (’28) AIR 1928 Mad 1215 (1219).] 
Note 23 

1. (’10) 5 Ind Gas 981 (981) ; 83 Mad 115. 

(’82) AIR 1932 Nag 28 (24) : 27 Nag L R 827. 
(R^l owner of a pro-note cannot sue if his name 
is not mentioned in the note.) 

(’22) AIR 1922 Bom 281 (288): 46 Bom 858. (Pro- 
missory note in favour of manager — The other 
members of the joint Hindu family are not 
necessary parties.) 

See also Note 18, foot-note 8. 

2. (’97) 1 Oudh Gas 10 (18). 

3. (’80) 2 All 754 (755). 

4. (’02) 26 Mad 289 (242). 
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0* 1 R. 10 alleging that he endorsed the pro-note to the plaintiff merely for oolleotbn, it was 
Votes 28*25 held that he v^as a pro^r party and might be adfled as 'a defendant.^ 

2e« Suits for speoiflo performance. — The general rule is that a person who 
is a stranger to the contract is not a proper party to a suit for specific performance 
of the said contract.^ Where, however, the promisor defendant acts in concert with 
another person in order to defeat the plaintiff's rights under the contract, such person 
may be added ae a proper party to the suit* Thus, where A enters into a Contract with 
B for sale of land, and subsequently sells the same land along with his son C to D, C 
will be a proper party in a suit by B against A lor specific performance of the contract.* 
The transferee from the vendor after the contract of sale may also be added as a party 
W^here A on behalf of himself and his minor brother B entered into an agreement 
sell with C, and G sued for specific performance of such agreement, it was held t^ 
B was properly impleaded as a party even though a decree could not be given against 
him, as his presence was necessary to have the question of the binding character of 
the agreement decided in the suit.* Under a single contract to convey land to several 
persona it is not open to some of the joint contractees only to enforce specific 
performance thereof.* 

26. OoYeriiment. — Where any act of the Government is questioned or the 
proprietary right or right to revenue of the Government is likely to be affected,'^ the 
Government is a necessary party to the suit.^ See also Note 6 to Section 79 ante, 

Jd some cases, the Government may have such an interest in the matter that 
the joiiider, though not necessary, might be proper.* Where the Government has no 


5. (’84) A1B I2S4 Sind 182 (188). 

Note 24 

L (’39) AIR 1929 Cal C67 (668). 

(1916) 1915 Apr Cas 318 (823), Howard v. Miller. 
1887) 8 My & Cr 63 (68), Taskar v. Small, 
fll) 13 Ind Gas 818 (822) (Bom). 

(’80) 6 Bom 177 (179). 

(’18) AIR 1918 Mad 681 (687): 40 Mad 866 (PB). 
(Contract for sale of immovable property by a 
Hindu CO parcener — Suit for specific performance 
to sell and for possession against the other 
CO- parceners as well is not maintainable.) 

(’17) AIR 1917 Mad 683 (684). (Tenants in pos- 
session not proper parties unless contract stipu- 
lates for possession being given.) 

2. (*84) 10 Cal 1061 (1069). (Per Hitter, J.) 

3. (’29) AIR 1929 Cal 667 (669). 

4. (’94) 18 Mad 416 (417). 

(*96) 22 Bom 46 (49). 

(’02) 1 Low Bur Rul 252 (264). 

[See aho (’26) AIR 1926 Mad 597 (599). (Mort- 
gagee from the vendor prior to the sale.)] 

[But see (’76) 7 N W P H C R 103 (105).] 

5. (*95) 19 Mafi 311 (216). 

[See also (’23) AIR 1928 All 112 (113) : 45 All 
220. (Suit by son — Father found to be the 
promisee under contract and not the son— 
Father to be made plaintiff.)] 

6. (’97) 24^Cal 832 (883). 

Note 25 

1. (’67)10SuthWBPO 25(29)(PO). (Actof State 
—Questioning an act otHovornment.) 

(’69) 6 Bom H 0 R A C 265 (268). (Nature of the 
tenure of Hatkuli land in dispute.] 


(’07) 5 Oal L Jour 588 (596, 598) : 84 Cal 753. 
(Suit for subsoil of Digwari tenure.) 

(’80) 5 Oal L Rep 154 (156). (Suit for recovery of 
land thrown up by a navigable river which 
defendant claimed as holding under a settlement 
with the Government.) 

(’74) 22 Suth W R 52 (53). (Suit for laud settled 
with another party.) 

(’74) 21 Buth W R 327 (880). (Do.) 

(’18) AIR 1918 Mad 622 (623). (Suit for declara- 
tion by mirasdars that the right of fishery leased 
out by Government to 'gramattars' of the vil- 
lage belonged to them.) 

(’09) 4 Ind Cas 169(170) (Mad). (Suit for declara- 
tion that plaintiQ is entitled to revenue registry.) 

(’91) 15 Mad 850 (350, 851). (Suit to compel 
mutation of name in the revenue register.) 

[See (’87) AIR 1937 Mad 641 (642). (Claim to 
vacant site against muiiicipa]ity--MuDioipality 
setting up title in Government— Government is 
proper party.)] 

2. (’34) AIR 1934 Mad 293 (294). 

(’16) AIR 1916 Cal 825 (826). (Suit by ghatwali 
tenant against ghatwali.) 

(’95) 21 Bom 229 (288). 

(’82) 9 Cal 271(276, 277). (Suit to set aside revenue 
sale— Government not necessary party — But 
may be impleaded on its application.) 

(’29) AIR 1929 Mad 448 (447). (Plaintiff suing 
District Board and its President for declaration 
that he was duly elected member— Government 
applying to be made defendant to which both 
plaintiff and defendant oppooed Government 
being proper party should be added.) - 
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interest of any kind in the suit, it is neither a necessary nor a proper party 0. 1 Rt 10 
In a suit where a claim to property is asserted against a Municipality, the H<rtiS 28-27 
question whether the Government is a necessary party or no8 would depend on the 
facts of each case, and no general rule can be laid down.^ 

26« Suits by or against oorporations. — See Order 29 Buie 1. 


27. Misoellaneous. ~ Suits to obtain registration — The Registering Officer 
is not a neceswry party.^ 

Official Assignee. — In suits for money against an undischarged insolvent or in 
suits by his heirs in respect of property acquired by the insolvent after insolvency, the 
Official Assignee is not a necessary party Where a joint family which is carrying on 
a family trading business is adjudicated insolvent and a widow who has a right of 
maintenance sues the Official Assignee to enforce her right in the property in his 
hands by challenging the necessity for incurring the debts, it has been held that the 
creditors are necessary parties.* A sues J3, his father and C, a judgment-creditor of B 
for a declaration that the decree obtained by 0 against B is not binding bn A. A decree 
is passed in favour of A. Before that date, however, B is adjudicated insolvent ; G 
appeals from the decree. The Official Assignee is a necessary party to such suit.* 

Suits under Section 92 of the Code. — As to whether the alienee from the 
trustee is a necessary or a proper party, see Note 28 to Section 92 and the under- 
mentioned cases.* 

A benamidar represents the real owner and can maintain an action in his own 
name.® But, as has been seen in Illustration 1 to Note 14 ante, the real owner may 


•(*98) 26 Oal 838 (848, 844): 26 Ind App 161 (PO). 
[But aee (*15) AIB 1915 All 104 (105) : 87 All 
185. (Suit for declaration of title to mahant- 
ship — Oourt of Ward need not be made a 

3.^(’26tAIE 1926 Mad 927 (932). (Suit for declara- 
tion that a certain act is ultra vires.) 

(’26) AIR 1926 Mad 886 (839, 840) : 50 Mad 34. 
(The question with regard to the legality of 
statute ia raised.) 

The following ate cases where Government 
has been held to be not a necessary yarty : 

(’10) 6 Ind Cas 419 (419) (Mad). 

(’91) 16 Bom 649 (652). (Suit for a declaration 
that plaintiff is kadim naik of a village.) 

(’69) 6 Bom H CR A 0 265 (268). (Suit to redeem 
mortgage of gatkali land where, under the terms 
of a mortgage deed, the mortgagor gave up in a 
razinama to Government all claims to the land.) 
(’98) 7 Oal W N .377 (880). (Action to set aside 
revenue sale — Government is not a neceaaary 
party.) 

(’74) 22 Suth W B 245 (246). (Suit for partition 
where public revenue is not affected.) 

(’19) AIR 1919 Lah 119 (120). (Dispute about 
irrigation rights -- Private water course-— No 
relief against Government— Latter not neces- 
sary party.) 

('91) 15 Mad 292 (293). (Suit against municipa- 
lity for declaration of title to certain structure.) 
('86) AIB 1986 Pesh 198 (199). (8mt for recovery 
of compensation under Land Acquisition Act 
alleged to have bedn paid to wrong person— 
Secretary of State is not necessary or proper 


party.) 

(*36) AIR 1936 P C 150 (152) : 60 Bom 634 ; 63 
Ind App 248 (PC). (Admission by person in 
agreement with Government regarding his status 
—Suit for declaration of his status against other 
persons — Government neither necessary nor 
proper partv.) 

4. (’37) AIR 1937 Mad 641(641). 

Note 27 

1. (’79) 5 Cal 445 (448). (Refusal to admit exe- 
cution.) 

(*84) 8 Bom 269 (271). 

2. (’91) 16 Bom 452 (454). (Suit by heirs in 
respect of property acquired by insolvent after 
adjudication and before discharge.) 

(*94) 22 Cal 259 (263, 264). (Suit to recover a 
money debt against an undischarged insolvent.) 
(’90) 18 Cal 43 (44). 

See the following case in regard to the rights 
of the Official Assignee in suits on contracts 
pending at the date of vesting order : 

(1864) 1 Bom II C R 251 (257, 258). 

3. (’88) AIR 1938 Lah 901 (904) : 15 Lah 9. 

4. (*32) AIR 1932 All 382 (383) : 64 All 632. 

5. (’ll) 12 Ind Cas 668 (669) : 6 Sind L R 108. 
(Not a necessary party.) 

(*32) AIR 1932 Bang 182 (186) : 10 Rang 342. 

6 . (’18) AIR 1918 P C 140 (143) : 46 Ind App 1 : 
46 Cal 666 (P C). 

(’82) AIR 1932 Bom 190 (190). 

(’84) 10 Oal 697 (706). ^ 

(’26) AIB 1926 Mad 1005 (1007,1008). (Except 
against the beneficbil owner.) 


30PC. 83. 
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0. 1 R. 10 
; Note 87 


properly be added as a party to the suit.^ Where a document is* executed to il in the 
name of for a fraudulent purpose, A may nevertheless enforce the rights under the 
document by a suit ii> his own name provided such fraudulent purpose has not been 
carried out.^ See also Note 61 to Section 9 ante* 

Bepresentative suits. — A person who is represented by the plaintiff in a 
representative suit is not entitled to be added or substituted as a party to the suit 
unless the plaintiff is not acting bona fide in the interests of the persons represented ; 
where, however, the plaintiff does not act bona fide, the persons represented may on 
their application be added as parties.® 

Other suits. — In a suit by an alleged adopted son against the widow for 
declaration of title and possession, the mortgagee from the widow may be added as a 
proper party.^® In a suit involving a question as to the validity of an adoption the 
adopted son is a necessary party Where subsequent to a suit for declaration of the 
plaintiff's right to attach a house in execution of a decree, the defendant had entered 
into an agreement of sale with X and had also undertaken to defend the suit, X can be 
impleaded as a party on the defendant's failure so to defend the suit.^^ The judgment, 
debtor is a proper party to a suit by an assignee of a decree for a declaration of the 
validity of the assignment.^® 


In a suit to set aside a rent sale the receiver at whose instance the sale is 
effected is not a necessary party.^® In a suit by a remote reversioner to set aside a 
sale by a Hindu widow, the nearer reversioners may bo impleaded as proper parties.^® 
Where one member of joint Hindu family sues for a declaration against other membera 
thereof, the nonjoinder of one of such other membera is not necessarily fatal to the 

avoid a contract is maintainable by a benamidar.) 


(’25) AIR 1925 Mad 22 (28) : 47 Mad 896 (F B). 
(Suit to eject trespasser.) 

(’19) AIR 1919 Mad 524 (525, 526) : 42 Mad 848 
(F B). (Benami assignee of a mortgage.) 
t’18) AIR 1918 Mad 407 (407, 408) : 41 Mad 485. 
(Benami mortgagee.) 

(’15) AIR 1915 All 10 (10) : 87 All 118. (Benami 
mortgagee can sue.) 

(’05) 28 All 44 (46). (Following 21 All 880.) 

(’99) 21 All 880 (882, 884, 885). (Mortgage.) 

(’96) 18 All 69 (73, 77). 

(’20) AIR 1920 Bom 90 (91, 98) : 44 Bom 852. 
(’97) 22 Bom 820 (823). 

(’13) 20 Ind Gas 499 (500) (Gal). 

(’09) 1 Ind Gas 522 (523) (Gal). (Mortgage suit.) 
(’97) 24 Cal 644 (645). (Foreclosure suit.) 

’04) 28 Mad 205 (207). (Suit on promissory note.) 
’91) 15 Mad 267 (268). 

(’24) AIR 1924 Pat 458 (458) : 8 Fat 81. (Benami 
mortgagee.) 

(’16) AIR 1916 Oudh 228 (228) : ISOudh Gas 863. 
(Mortgage suit.) 

(’07) 10 Oudh Gas 263 (267). 

(’10) 7 Ind Gas 166 (HO) (Cal). 

(’19) AIR 1919 Pat 234 (285). 

The following cases which held that a benami^ 
dar was not entitled to sue are no longer law in 
view of the decision of the Privy Council in 
AIB 1918 P C 140, referred to dbo^ : 

(’89) 16 Gal 864 (867). 

(’78) 20 Suth W B 72 (72). 

(*72) 19 Suth W R 484 (485). 

no) 7 Ind Oas 60 (68, 64) : 84 Mad 148. (Sait to 


(’06) 80 Mad 245 (246). 

(’18) AIR 1918 Gal 897 (893) : 45 Gal 920 (925). 
(’16) AIR 1916 Gal 645 (647) : 48 Gal 504. 

(’02) 80 Gal 265 (272, 278). 

(’98) 25 Cal 874 (875, 876). 

(’97) 25 Gal 98 (99). 

(’18) AIR 1918 Pat 568 (564). (Reversed on appeal 
in AIR 1919 Pat 234.) 

[See (1854) 6 Moo Ind App 53 (73) (P C).] 

7. (’18) AIR 1918 P 0 140 (148) : MCal 566 : 46 
Ind App 1 (P C). 

(’96) 24 Cal 34 (87). (Assignee from real owner 
added as co- plaintiff.) 

(’29) AIR 1929 Mad 268 (270). 

8. (’18) AIR 1918 Mad 148 (149). 

9. (’82) AIR 1982 Mad 81 (82). 

[See (’84) AIR 1934 Pat 531 (531). (Where the 
sbeteits sue in a representative capacity for 
recovery of possession of debutter properties, it 
is not necessary to have the idol as a party.)) 

10. (’88) 2 G P L R 286 (288). 

11. (’85) 89 Gal W N 1264 (1269). 

12. (’84) 8 Bom 828 (885). (But a person In 
whose favour there is nothing more than an 
agreement to sell executed by the defendant la 
not a proper party.) 

[See (’17) AIR 1917 Pat 586 (588)]. 

13. (’02) 26 Mad 264 (265). 

14. (’14) AIR1914 Mad 272(278, 274):88MadMT^ 

15. (’94) 18 Mad 68 (68). 
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suit. He may be adddd under 0. 1 B. 10 sub-clause 2 if the Court considers his presencfe t). 1 R. 10 
necessary.^® Where the question is whether the plaintiff or defendant is the real Notes 27-29 
purchaser, a third party claiming adversely to both of them cannot be impleaded in the 
suit.^^ As to the necessity of impleading all the attaching creditors in a suit for 
deolajration against one of them that the property is not liable to attachment, see the 
undermentioned cases.^^ See also the cases cited below.^^ 


28. Addition intFoduoing nev oanse of action. — The Court will not give 
leave to add a party where the result would be to introduce a new cause of action with 
which the plaintiff has nothing to do.^ Thus, whore At an importer and seller of 
watches, sues B for an injunction restraining him from importing and selling similar 
watches, the manufacturer cannot be allowed to be added as a party Similarly, where 
At who purchased goods by sample from B, sued B for damages on the ground that the 
goods purchased were not according to sample and B applies to implead C, his vendor 
who sold the sample, so that the question between him (B) and G may also be decided, 
it was held that such joinder would introduce a new cause of action and should not bo 
allowed.® In a suit for a decree in terms of an award to which the defendant consents, 
a creditor of the defendant who impugns the award as fraudulent should not be added 
as party.^ 

89. Addition altering nature of suit. — Parties should not be added so as to 
convert a suit of one character into a suit of a different character.^ Thus, a simple suit 


16. (*9l) 1891 All W N 175 (176). 

17. (*27) AIR 1927 Mad 834 (835). 

18. (’99) 27 Cal 493 (498). (All the attaching 
creditors are necessary parties.) 

(’ll) 12 Ind Cas 8% (867) (Low Bur), 

19. (’37) AIR 1937 Rang497 (498). (An adminis- 
tration suit is a suit for an account and the 
cause of action is entirely different from a suit 
for recovery of possession of land. Whore there- 
fore a person outside the family is in possession 
of a part of the estate, such person cannot bo 
joined as a party to an administration suit. The 
proper course for the representative of the estate 
is to file a separate suit for the recovery of such 

(’3SU1B 19^ Mad 178 (180). (Where a suit iusti- 
tuted properly by the nearest reversioners to the 
estate of a last Hindu male owner becomes, by 
virtue of legislation during the pendency of the 
suit, namely, the Hindu Law of Inheritance 
Amendment Act (II of 1929], a suit by remote 
reversioners, thoGourt has am pie powers to allow 
the continuance of the suit by the plaintiffs by 
making the necessary amendments and implead- 
ing the necessary parties who have in virtue of the 
new legislation toomethe nearest reversioners.) 

(’86) AIR 1936 All 488 (489). (It is clearly in the 
interests of justice that a party who is named in 
a divorce plaint as being one of the persons with 
whom the respondeat is alleged to have com- 
mitted adultery should be allowed to intervene 
and defend his or her character against the 
aspersions which have been levelled against her 
—30 Cal 489, Distinguished.) 

(’35) 39 Gal W N 1264 (1269). (In a suit which 
raises questions as to the right of saccesaion to 
tho shebaitship of idols, the idols are necessary 
parties or at any rate proper parties; and in the 


absence of the idols the questions cannot be 
rightly agitated. The suit would be bad for 
defect of parties.) 

(’85) AIR 1935 Mad 353 (358). (In a suit for pos- 
session by the purchaser against bis vendor, a 
third party claiming that he had no right to sell 
the whole property is a proper party.) 

(’37) AIR 1937 Lah 761 (763). (In an administra- 
tion suit, thoobjoctof which always is to obtain 
an order for the administration of tho estate of 
a deceased person under the supervision of the 
Court which must necessitate the payments of 
all the debts from the estate, and which is there- 
fore essentially a representative suit, it is not 
necessary thiit all the creditors should bo arrayed 
as parties. All that is necessary in such cases is to 
call upon all the creditors after the decree has 
been passed to prove their debts and to pay such 
debts as have been proved before distribution of 
the estate to the heirs.) 

Note 28 

1. (’80) 2 All 738 (743). 

(■96) 18 All 306 (308). 

(’75) 24 Suth WR 349(349). (Intervener alleging 
that plaintiff in the suit for arrears of rent is 
his beuamidar cannot be added.) 

(186.5) 2 Suth W R 280 (281). 

[Sm (’36) AIR 1936 Mad 70 (73) : 59 Mad 312. 
(There is no principle under which a stranger 
can be added as a party to a suit under a fresh 
cause of action after tho suit has been decreed, 
in order to save court-fee expenses.)] 

2. (1900) 25 Bom 433 (465). 

3. (’78) 4 Gal 855 (359). 

4. (’97 22 Bom 727 (729). 

Note 29 

1. (’97) 20 Mad 876 (878). 

(’03) 24 All 558 (666). 
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0* 1 R« 10 for rent cannot, by adding parties, be converted into a suit for title.^ Similarly, a suit 
Holes 89*88 for plaintiff's share of the estate of a deceased person cannot be converted into an 
administration suit by addition of all the persons interested in the estate.^ 

80. '^Questions involYed In the sait.” — The expression * questions involved 
in the suit*’ does not mean all claims which may possibly bo put forward by anybody 
to the property involved in the suit.^ It means questions as between the parties to the 
litigation, i, e., questions with regard to the right set up and the relief claimed on one 
side and denied or withheld on the other, ^ and not questions which may arise 
between co-plaintiffs and co-defendants inter se? The said words would, in the case of 
a suit for partition, include npt only the questions arising out of the plaint, but those 
arising out of the plaint considered along with the statement of defence.^ 

81. ‘‘Improper addition of plaintiff or defendant.” — It has been observed 
already in Note 10 above that sub-rule 2 of this rule is subject to the limitation that 
the Court has no power to join a person as a party if he could not have heen originally 
impleaded under 0. 1 R. 1 or R. 3. Nor does this sub-rule override the effect of 0. 2, 
R. 3. Thus, a person claiming under a title quite distinct from that under which the 
parties to the suit claim is an improper party, as his joinder as party will result in a 
misjoinder of plaintiffs and causes of action, or a misjoinder of defendants and causes 
of action.^ 

Where a person whose right to join as a co-plaintiff is denied by the plaintiff 
on the record,^ or where such person objects to be added as a plaintiff,^ his joinder as 
co-plaintiff is improper, though he may be made a defendant.^ A defendant already on 
record cannot take such objections as are available to the defendant newly added. Such 
objections are to be taken by the newly added defendant himself. 

82. Parties may be added at any stage of the proceedings. — The power 
to add a party can be exercised at any stage of the suit.^ Thus, a party can be added 
before the final decree is actually drawn up^ or after a suit has been reinstated on an 


(1900) 25 Bom 483 (464). 

(^95) 21 Bom 229 (234). 

(’75) 24 Suth W R 261 (261, 262). 

(’74) 22 Suth W R 97 (98). 

(’78) 20 Suth W R 363 (384). 

(’21) AIR 1921 Mad 98 (101, 102). {Guardian ad 
litem of minor partner in a dissolution suit — 
Minor’s liability proving doubtful — Guardian 
cannot be converted into defendant in individual 
capacity.} 

(’86) AIR 1986 Sind 191 (195). 

[Sec alto (’10) 7 Ind Cas 161 (162) (Cal). (Des- 
cription of plaintiffs as “exoeutors under the 
will of the late mabant sbebait of tbe idol” 
amended as "de facto” managers and persons 
interested in tbe endowment” — No change in 
tbe character of tbe suit.)] 

2. See Note 20 above. 

3. (’68) 10 Suth W B 86 (87). 

NoU 30 

1. (’18) AIR 1918 Mad 1187 (1189). 

2. (’26) AIR 1926 Mad 886 (888) ; 60 Mad 81. 

(’09) 1 Ind Cas 188 (189) (AU). 

(’80) 2 All 788 (718). 

(’86) AIR 1936 Mad 891 (896). (The mere fact 
that such a person (a person financing litigation) 
may be afieoted by the result of the suit, whe* 


ther it is dismissed after -real contest or by a 
collusive withdrawal is no reason for allowing 
him to be added as a party and an order to the 
effect is not only wrong but without jurisdiction.) 
(’85) AIR 1935 Sind 191 (196). 

3. (’87) 9 All 117 (119). 

(’22) AIR 1922 Bom 151 (155). 

(’85) AIR 1935 Sind 191 (195). 

4. (’09) 1 Ind Cas 236(210) : 5 Nag L B152. 

Note 31 

1. (’96) 18 All 306 (808). 

2. (’81) 7 Cal 118 (119). 

(’70) 7 Bom H C R A C 10 (11). 

3. (’81) 7 Cal 212 (211). 

(’25) AIR 1925 Lab 501 (605). 

4. (’98) 17 Bom 166 (168). 

Note 32 

1. (’29) AIR 1929 Bom 387 (889). (Co-plMntiS 
joined at stage of decree.) 

(’05) 1906 All W N 85 (86). 

(’87) AIR 1987 Pat 19 (50). 

(’81) AIR 1981 Fat 870 (878). (Trial Court oan 
add parties even at a late st^ todo justieeaud 
prevent multiplication of suits.) 

2. (1880) 15 Ch D 188(125), Attomey-Gstii^T. 
Blrmigham Corporation. 

(’ll) 11 Ind Cos 569 (56(^: 85 Bom 898. ^ 
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applioation under 0.9 B. 13 of the Code.^ The Court has, however, no jurisdiction to 
add a party in the following cases — 

(1) Where a final decree has been passed and drawn up in the suit, and the matter, 

so far as regards that Court, becomes conclusive.^ 

(2) Where an appeal has been filed against tho preliminary decree passed by the 

Court, and the Appellate Court thus becomes seized of the matter.^ 

(3) Where tho suit has been remanded to the Court under 0. 41 R. 25 of the Code.® 

(4) Where the suit has been terminated by tho parties by a lawful compromise.’^ 

There is a conflict of views as to whether, after a 'preliminary decree and before 
a final decree, a Court has power to act under this rule and add a party and thus 
re-open the proceedings. The High Courts of Madras,® Bombay,® Calcutta,^® Allahabad^^ 
and Rangoon^® hold that it has. So also do the Courts of the Judicial Commissioner of 
Sind'® and Peshawar.'^ The Nagpur'® and tho Oudh'® Judicial Commissioner's Courts, 
on the other hand, hold tliat it has no such power. The latter view seems to proceed 
upon the view that such addition involves the setting aside of the preliminary decree 
and that this cannot be done by the Court. Really, however, the proceedings are 
re-opened only so far as the added party is concerned and this is not affected by 0. 20, 
R.3. It is therefore submitted that the former view is the correct one. 

When the suit is re-opened in appeal the Appellate Court has the same powers 
of adding a party as the first Court till a final decree is passed by it.'^ Tiie same 
principle will apply to the Court of second appeal.'® 

Where the suit is a representative one, such as a suit contemplated by 0. 1 R. 8 
or by Section 14 of the Religious Endowments Act, the persons represented by the 
actual party are really imrties to tho suit and their being brought on tho record after 
the decree in the place of the actual party does not affect the rule that a Court cannot 
implead a new party after decree.'® 

83. Striking out name of party improperly joined. — The impropriety in 
the joinder of a party lies in the fact that a party is introduced who has no connexion 
with the reliefs claimed in the plaint.' In the case of an improper joinder of plaintiffs 
the Court can ask them to elect one among themselves to proceed with the suit and to 


(’24) AIR 1924 Mad 648 (649). 

(’05) 82 Cal 483 (491, 492). 

(1884) 25 Oh D 750 (751), Keith v. Butcher, (Cited 
in 82 Cal 488.) 

3. (’98) 20 All 188 (189). 

[See also (’37) AIR 1937 Pat 49 (49). (Where a 
suit is decreed ex parte and persona entitled to 
be added as parties to tho suit make an appli- 
cation to add them as parties and to set aside 
the ex parte decree, the Court should add them 
as parties and give them an opportunity to set 
aside the ex parte decree.)] 

4. (’14) AIR 1914 P 0 129 (181) : 42 Cal 72 : 41 
Ind App 251 (P C). (The Privy Council doubts 
if under Bs. 82 and 872, i. e., 0. 1 R. 10 and 
0. 22 R. 10 a new party could be added after 
the dual decree.) 

(’88) 10 All 97 (105). 

[See also (’88) 6 Mad 227 (288).] 

[But tee (*88) AIR 1983 Bom 2P0 (202). (In tho 
course of execution proceedings.)] 

5. (’ll) 12 Ind Oas 69 (69) (Mad). 


6. (’99 2 0ttdh0ai 25(27). 

7. (’26) AIR 1986 ttad 841 (841). 


8. (’24) AIR 1924 Mad 648 (649). 

9. (’ll) 11 Ind Cas 559 (560) : 35 Bom 893. 

(’71) 8 Bom H C R 0 C 96 (101, 102). 

10. (’05) 32 Cal 488 (491, 492, 493.) 

11. (’27) AIR 1927 All 465 (466) : 49 All 464. (Per 
Iqbal Ahmed, J.) 

12. (’35) AIR 1985 Rang 28 (23, 24). 

13. (’26) AIR 1926 Sind 26 (26, 27). 

14. (’83) AIR 1933 Pesh 101 (103). 

15. (’16) AIR 1916 Nag 120 (121): 13NagLR69. 
(’85) AIR 1935 Nag 64 (64). 

[See however (’27) AIR 1927 Nag 299 (299).] 

16. (’24) AIR 1924 Oudh 83 (88, 34) : 26 Oudh 
Gas 817. 


17. (’01) 23 All 167 (172). 

(’05) 2 All h Jour 516 (518). 

(’22) AIR 1922 Mad 817 (319). 

18. (’09) 4 Ind Gas 1182 (1132) (Mad). 

19. (’28) AIR 1928 Mad 472 (472). 

Note 33 


(’19) AIR 1919 Mad 871 (878) : 42 Mad 219. 
,P»r Seshagiri - 
[’81) AIR 1931 


• • \ ' 

(PwSMhagirilyer, J.) 

• ^81 Mad 884 (886) : 64 Mad 793. 


0. 1 B. 10 
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Ot 1 Rt 10 amend the plaint by striking off the others.^ In the ease of, improper joinder of 

. . Note S3 defendants the proper course is to strike out the names of such defendants and not to 

dismiss the suit as against them.^ The parties whose names are thus struck out, cease 
to be parties to the suit, and must be treated as persons who have been dismissed from 
the suit and not as persons against whom the suit has been dismissed.^ 

The provision in this rule as to the striking out of the names of the parties who 
have been improperly joined refers to the suit as framed. Hence, where in a suit as 
framed, a certain person appears properly on the record as a plaintiff, the mere fact that 
after trial it is found that he is not entitled to maintain the suit does not justify his 
name being struck out under this rule. The proper course in such a case is to dismiss 
his claim. ^ 


Where a defendant is brought on the record, the Court has no power to strike 
out his name merely because notice could not be served on him owing to the non- 
discovery of his whereabouts® or because he does not resist the plaintiff's claim.^ Nor 
can such striking off be made after the first hearing.® Where the plaintiff states that 
he has no claim against some of the defendants, the proper course is to strike out the 
names of such defendants and not to dismiss the suit as against them.® 

When a party's name is struck out, the suit comes to an end so far as he is 
concerned.^® All the evidence produced by him should be removed from the record.^^ 
If, on the removal of his name the Court finds that it has no jurisdiction to try the 
case, the plaint should be returned to be presented to the proi)er Court.^* 

A Court of Appeal has a power of striking out parties similar to that of the first 
Court.^® It has also power to direct the first Court to do 8o.“ It is not competent for 
the lower Court, however, to strike out the name of a party added by the Appellate 
Court.^® W'here one Judge has ordered a party to be added leaving the issue of 
misjoinder to be decided later, the successor is competent to strike out the name of the 
party improperly joined.^® Where the Appellate Court finds that a defendant has been 


2. (’07) 34 Cal 662 (670, 671). 

(’93) 15 All 380 (382). 

(’02) 26 Bom 259 (266). 

(’69) 11 Suth W R 607 (608). 

(’94) 1894 Pun Be No 29, p. 81. 

('81) 1881 Pun Be Mo, 8, p. 9. 

('88) 11 Mad 42 (43). 

[See ('87) AIR 1937 Lah 116 (117). (The fact 
that there ia a surplusage of plaintiffs vill not 
make a suit incompetent.)] 

3. ('30) AIR 1930 Mad 817 (820) : 64 Mad 81 
(PB). 

(’34) AIR 1934 Lah 787 (788). 

(’80) AIR 1930 Cal 888 (389, 890). 

('87) AIR 1937 Lah 67 (68). (Costs can bo award- 
ed to such defendants.) 

, [See ('94) 17 Mad 168 (176).] 

4 . ('831 AIR 1933 Mad 435 (436). 

[But see ('34) AIR 1934 Bang 154 (165). (Order 
striking out party's name from list of defen- 
dants isineffectdismissal of suit against him,)] 

5 . ('38) AIR 1988 Lah 799 (800). 

6. ('96) 18 All 58 (56). 

7. [See (’95) 18 Mad 68 (68).] 

8 . (’96) 18 AU 58 (55). 

9. (’18) AIR 1918 Mad 128 (125) ; 41 Mad 418 
(FB). (The reason bang that by dismissal the 
detoidant would be unreasonably brought under 


the operation of Section 47.) 

[But see ('70) 1870 Pun Re Mo. 19. (Case under 
the Code of 1859).] 

10. (’26) AIR 1926 P C 88 (91) (P C). 

11. (’71) 16 Suth W R 672 (673). 

12. (’78) 10 Bom H C B 17 (18). 

13. (’94) 16 All 279 (281, 288). 

(’83) 6 Mad 239 (245). 

(’86) 10 Bom 227 (229). 

(’82) 6 Bom 670 (671). 

(’09) 1 Ind Cas 626 (680) : 36 Cal 675. 

(’78) 18 Suth W R 78 (73). (Second appeal.) 

(’69) 11 Suth W R 137 (187). 

(’85) 8 Mad 861 (365). 

[But see (’69) 12 Suth W R 334 (886). (Power 
of Appellate Court to strike outdoubtra, where 
suit hod proceeded against interveners without 
objection and plaintiff intended that decree 
should affect them.)] 

14. (’71) 16 Suth W R 6 (6). 

('96) 18 All 482 (435). 

(’96) 18 All 181 (141). 

(’06) 2 Cal L Jour 602 (609). 

(’88) 1888 Pun Re Mo. 80. 

(’71) 16 Suth W R 672 (678). 

18. (*80) AIR 1980 All 808 (804). 

16. (’18) 21 Ind Oat 604 (M) (M4d). ! ; ^ ;i 
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improperly added by the lower Court, it should strike out his name and dismiss the 0. 1 R. 10 

suit against him with costs both in the lower Court and before itself and not merely Notes 88**8i 

dismiss the appeal preferred by such defendant.^^ 

Where a suit is dismissed against a defendant on the ground that he has been 
improperly joined^ it will amount to a striking ofif of his name under this rule even 
though the striking out was not formally done, and he ceases to be a party to the suit.^^ 

But where the plaintiff gives up a defendant properly made a party, but his name is 
not formally struck out, he nevertheless continues to be a party to the suit within the 
meaning of Section 47 of the Code.^^ 

A party whq ought not to have been impleaded and who is not affected by the 
decree passed, is not competent to figure as an appellant and where he so figures, his 
name should be struck out.^ 

Where an order impleading a party is appealed from and the appeal is dismissed, 
the impropriety of the addition cannot again be questioned at the stage of the appeal 
from the decree itself. 

The rule expressly provides that an order adding or striking out the names of 
any parties may bo made subject to such terms as may seem just to the Court. Where, 
on the application of the plaintiff, an order striking out the names of certain persons 
as defendants is made and no terms are inserted in the order, the effect is the same as 
if the suit were withdrawn against those defendants and a fresh suit against them 
would be barred under tiie provisions of Order 23 Rule 1.^^ 

When the names of parties are struck off as improperly added, the Court can 
order the costs of such parties to bo paid by the party at whose instance they were 
I’oined,*® 

See also the undermentioned case.^^ 


84. Transposition of parties. — The power to add or strike out parties 
includes, as has been seen in Note 9 above, the power to transpose them as well and to 
order amendments consequent upon such transposition.^ This power should bo exercised 
wherever the ends of substantial justice require it and a transfer of parties from one 
side to the other should always be granted where the refusal to do so would 
prejudicially affect the applicant by driving him to another suit.^ Thus, in a suit for 
partnership accounts where the plaintiff wishes to withdraw the suit, but defendants 


17. (*19) AIR 1919 Cal 1019 (1019). 

18. ('27) AIR 1927 Rang 137 (138) : 5 Rang 110. 
('26) AIR 1926 Lah 202 (203). 

19. (*18)AIR 1918 Mad 123 (125) : 41 Mad 418 
(PB). 

{'27) AIR 1927 Mad 253 (254). 

20. ('17) AIR 1917 Pat 585 (588). 

21. ('14) AIR 1914 Oudh 52 (58). 

22. ('89) AIR 1939 P G 110 (112) (PC). 

23. ('87) AIR 1937 Lah 67 (68). 

24. ('86) AIR 1986 Rang 818 (814). (Where a 
plaintifl's claim is either joint or in the alter- 
native, one of the defendants should not be dis* 
missed from the suit during the course of 
proceodingB, except with the acquiescence of 
that plaintiff himself.) 

Note 34 

1. ('67)7 8utli WB89 (40). . 

(16) AIR 1016 Mad 810 (818). (Order 6 is held to 
entitle Courts to amend cause titles so as to 


transpoBO defendant as a plaintiff .) 

('89) AIR 1939 Rang 108 (109) : 1938 Rang L R 
252. (Suit filed by many plaintiffs — Plaintiffs 
cannot appear and act separately — If any of 
them is indisposed to act with apd appear by 
same counsel as others proper course is to strike 
him off as plaintiff and add him as defendant.) 

2. ('31) AIR 1931 P 0 162 (1C5) : 58 Ind App 
228 : 59 Cal 80 (P C). 

('25) AIR 1925 Cal 421 (422). 

('39) AIR 1939 Pat 397 (898). (The power is dis- 
cretionary and its use will depend upon the cir* 
cumstances of the particular case—Tho purpose 
of it is to enable the Court to be in a position 
to determine the real questions in controversy 
between the parties and to avoid allowing a 
mere technical objection successfully to defeat a 
just claim.) 

(See (*84) AIR 1984 Gal 186 (186, 187). (Suit by 
widow — Preliminary decree touching corpus of 
estate — On death of plaintiff reversioners defeu- 
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0> 1 R« 10 msh to continae the suit, the plaintiff should be transferred as defendant and the 
lotts 84-80 defendant as plaintiff and the suit continued.^ Transpositions of parties are frequent in 
partnership suits, ^ partition suits^ and in suits for administration.^ 

Under 0. 1 B. 10 sub-rule 2 and Section 107 of the Code, the Appellate Court 
has the power to transpose a respondent as an appellant in order to further the ends of 
justice.^ Even the High Court in second appeal has the power to permit a transposition 
of parties.® 

It is no valid objection to an application for transposing a party that the 
pecuniary jurisdiction of the Court would be affected by such transfer ; if it is 
exceeded, the Court can afterwards return the plaint to be presented to the proper 
Court.® 


85. Transposing of defendant as plaintiff. — The transposition of a defendant 
as a co-plaintiff should always he allowed ** where it is necessary for a complete 
adjudication upon the questions involved in the suit and to avoid multiplicity of 
proceedings.”^ A sues B, the mortgagor, and C, the subsequent mortgagee for 
foreclosure. A preliminary decree is passed, and thereafter, G pays off the amount 
due thereunder before the passing of the final decree and applies to be transposed as- 
a plaintiff. The Court has power to so transpose him and pass a final decree for 
foreclosure in his favour.® Similarly, where one of two co-trustees sues a third person 
for recovery of the trust property and impleads the other trustee as a defendant and 
pending suit the plaintiff dies, the other trustee defendant can be transposed as a. 
plaintiff and the suit proceeded with.® So also where /i, alleging that he was appointed 
trustee by C, a deceased person, sues B for moneys due by to C, and makes C's 
widow D also a defendant to the suit and it is found that A was not the trustee for 
that amount, it being Cs absolute property, the proper course is to transpose D as 
a plaintiff and^proceed with the suit.* 

So also, whore A sues B and C on a promissory note executed by B to C, on 
tbe ground that G was really a benamidar for A, and finding that such a suit is not 
maintainable by A under the Negotiable Instruments Act, G applies to be transposed 
as a plaintiff, the application should be allowed. Such a transposition does not prejudice 
the debtor and does not affect limitation under Section 22 of the Limitation Act.® But 
a transposition of a defendant as a plaintiff should not be granted if it results in 


dantfl can be sabstitutad as plaintiffs but not 
the CO- widow defendant without her consent.)] 

3. ('26) AIR 1926 All 582 (588). 

(1883) 11 Q B D 464 (469), McGowan v. Mid- 
dleton. 

('14) AIR 1914 Mad 369 (870). 

('83) 7 Bom 167 (169). • 

('16) AIR 1916 Gal 80 (82). 

4. (*8S) 7 Bom 167 (169). 

('16) AIR 1916 Gal 80 (82). 

5. ('20) AIR 1920 Mad 546 (546). 

'21) AIR 1921 Bom 455 (456) : 45 Bom 983. 

'12) 14 Ind Gas 544 (549) (Mad). (Defendants 
transposed as legal repteaentatives of deceased 
plaintiff.) 

6. ('19) AIR 1919 Mad 80 (80). 

7. (*80) AIR 1930 All 786 (787). 

('27) AIR 1927 Gal 87 (87,88). 

8. (’89) AIR 1089 Pat 897 (898). 

9. (’26) AIR 1926 Pat 28 (29). 


Note 35 

1. (’81) AIR 1981 P G 162 (165): 58 Ind App 228: 
59 Gal 80 (P G). 

('36) AIR 1936 Pat 107 (107). 

2. ('28) AIR 1928 Nag 145(146): 24 Nag L R 119. 
('25) AIR 1925 Nag 15 (16, 17). 

[See also ('14) AIR 1914 Gal 788 (789). (Mort- 
gagees dc^ndants in a suit by their co-mort- 
gagee for enforcement of the mortgage security 
can if anything was due to them transpose 
themselves to the category of plaintiffs.)] 

3. (’21) AIR 1921 Mad 124 (124). 

4. (’27) AIR 1927 Oudh 484 (485) : 8 Luck 241. 

5. (’82) AIR 1982 Pat 346 (848, d49):ll Pat 616. 
(Dissenting from AIR 1928 Pat 24.) 

[See alto ('88) AIR 1938 Pat 289 (241). 

(’85) AIR 1985 Mad 95 (97). (Defendant rndte 
plaintiff-^Qufistion to it decided not ebangsA 
—Order is proper even thongh euit by timk 
posed defencUnt would have been 
time on date of tranapoiiiion.) ^ 
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ohacging character of the euit.^ Nor can a transposition be na^e where it would 0« 1 B. 10 

deprive the plaintiff already on record of his power to sue and ask for a determination Notes 86*3T 

of the claim advanced by him. Thus, where A claims to have the sole right to a certain 

sum of money due from a defendant B and makes a third person C, who claims as 

against himself a party to the suit, G cannot be transposed as a plaintiff in 

the place of A, as to do so would he to deprive A of his right to have his claim 

determined.^ 

Even in cases to which 0. 1 B. 10 does not apply, the Court has inherent 
power to order the transposition of a defendant as a plaintiff.® 

When a pra forma defendant becomes on his own application a co-plaintiff, he 
must be taken to adopt only those statements in the plaint which are essential to 
supiK)rt the cause of action stated in the plaint and not any other statements.® 

88. Transposing of plaintiff as defendant. — Under 0. 1 B. 10 one of the 

plaintiffs can bo transposed as a defendant, if his original joinder was improper.^ The 
Court has also, ai)art from 0. 1 B. 10, inherent power to transpose one of the plaintiffs 
as a defendant.® If the transposition is made at the instance of a co-plaintiff, the Court 
can make such co-plaintiff give security for the costs of the original defendants incurred 
up to the date of transposition.® But as regards future costs of the original defendants, 
the Courts cannot, merely because of the transposition of one of the plaintiffs as a 
defendant, order such co-plaintiff to furnish security for their future costs.^ But it 
would seem that if apart from the transposition there are special circumstances, such 
as the plaintiff suing in the capacity of a “puppet*' for another, the Courts may order 
security for future costs as well.® 

87. Mlsdesoription of parties. — Where it is clear who the iDerson who intends 
to sue or who is intended to bo sued is, but he is described lorongly, it is a case of 
misdescription of parties which can be corrected by the Court at any time.^ Similarly, 


('38) AIR 1938 Gal 481 (485). (In a suit under 

S. 106, Ben. Ton. Act. a co-sharer pro forma de- 
fendant can be transferred to the category of the 
plaintiff, although a period of four months 
has elapsed since the final publication of the 
record of rights and a decree can be passed in 
his favour. The Oourt clearly has jurisdiction 
to order the transfer under 0. 1 R. 10, G. P. 
Gode, and having regard to the provisions of 
S. 22 (2), Lim, Act, no question of limitation 
can arise.)] 

6. (’22) AIR 1022 Gal 459 (460, 461). 

(’35) AIR 1986 Mad 95 (96). (Suit for damages 
for use and occupation is suit of different char- 
acter from suit for rent — But in this case it 
was held on a construction of the pleadings that 
the suit from beginning was one for damages 
for use and occupation and therefore there was 
no change of character of the suit.) 

('89) AIR 1939 Mad 467 (468). (Mortgage— Suit 
to enforce, by assignee of mortgage right — 
Mortgagee impleaded as defendant— Assignment 
found invalid owing to registration being void 
—Application to transMse mortgagee as plain- 
tiff in appecd and for decree on mortgage will 
not be allowed when the result is to change the 
oharacter of the suit which has proceeded on the 
footing that the mortgage has accepted the 
assignment as binding on him.) 


[See also (’31) AIR 1931 Gal 76 (78): 58 Gal 561. 
(Where the suit is bound to fail for want of 
titlein original plaintiff, amendment should not 
be allowed and defendant seeking transposition 
can file separate suit.)] 

7. (’21) AIR 1921 All 184 (185). 

3. (’37) AIR 1937 Mad 563 (565). (Exercise of 
inherent power of Gourt to give effect to agree- 
ment of parties that a certain course should be 
followed in the suit.) 

9. (’87) 41 Cal W N 501 (502). 

Note 36 

1. (’25) AIR 1925 Cal 828 (328, 329). 

(’89) 1939-2 Mad L Jour 551 (554). (Person im- 
pleaded as second plaintiff— Interest adverse to 
the first plaintiff — Presence of party on record 
necessary for effectual adjudication of all ques- 
tions involved — Transposition as defendant 
ordered; In re, Mathews Oates v. Mooney, (1905) 
2 Oh 460, Followed.) 

2. (’24) AIR 1924 Gal 261 (252) : 50 Gal 853. 

3. (’1905) 2 Gh 460 (468, 464), In re Mathews, 
Oates V. Mooney. 

(’24) AIR 1924 Gal 261 (264, 265, 256) : 60 Cal 853. 

4. (’24) AIR 1924 Gal 251 (254) : 50 Cal 858. 

5. (’24) AIR 1924 Gal 261 (254) : 50 Cal 853. 

Note 37 

1. (’14) AIR 1914 Mad 686 (687). 
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4>» 1 Rt 10 'where relief is originally claimed by or against a party (such as an idol» a minor, or a 

Note 87 corporation) who has to be represented by some person, the proper representation of 

that party is a question of the description of the party, and not one of addition of new 
parties.^ But where one person sues or is sued, and another person is sought to be 
substituted in his place, the case is not one of misdescription of parties, and the 
amendment can be allowed only if there is no question of limitation * 

Illvstrations 

1. A sues "the Agent, East India Railway Co./’ relief being asked for against the Company and 
not against the Agent personally. The title is sought to bo amended into ’’East India Railway Co.,” 
by striking out the word ’’Agent.” Here the plaintiff's claim as originally made was clearly against 
the Company, though the title of the suit was worded as if the suit was against the Agent also. The 
case is. therefore one of misdescription and can be corrected by the Court at any time.* But where the 


(’33) AIR 1933 Bom 304 (305). (In such a case 
the amendment may be allowed on terms.) 

(*96) 18 All 198 (202, 203) (PB). 

(’18) AIR 1918 Cal 188 (189). (Amendment may 
be made in appeal ) 

(’28) AIR 1928 Mad 367 (369). 

(*23) AIR 1923 Nag 96 (97). (Correction of mis- 
description only— No limitation.) 

(’31) AIR 1931 Sind 63 (63) : 24 Sind L R 478. 
(Misnomer corrected in appeal.) 

(*24) AIR 1924 Sind 144 (146) : 19 Sind L R 262. 
(Defendant described as manager of a firm by 
mistake— Amendment describing defendant in- 
dividually allowed.) 

(’35) AIR 1935 Rang 240 (243). (Suit wrongly 
brought in firm’s name— ifsfd, that the amend- 
ment of plaint by substituting the name of the 
proprietor for the name of the firm should be 
allowed as it was only a change in form and 
not in substaned and that the Appellate Court 
could order such amendment in plaint, judgment 
and decree without ordering a remand to the 
original Court for rehearing ) 

(’37) AIR 1937 Pat 526 (527). (Suit instituted 
wrongly in name of firm by mistake— Provisions 
of Partnership Act should not be too rigidly 
enforced— Amendment of plaint should be allow- 
ed even at late stage.) 

2. (’ll) 11 Ind Cas 47 (48) : 33 All 735 (FB). (Suit 
against idol— Wrong description of person re- 
presenting idol— Amendment can be allowed — 
19 All 336, Overruled.) 

(’05) 32 Cal 582 (598). (Relief claimed against 
debutter estate— None of the defendants implead' 
ed as representing the estate — Subsequent des- 
cription of one of the defendants as shebait of 
estate is no addition of new party.) 

(’16) AIR 1916 Cal 164 (166). (Plaintiff suing in 
a representative capacity but the fact not men- 
tioned in the cause title— Amendment so as to 
mention it dees not amount to addition or sub- 
stitution of new plaintiffs.) 

(’69) 12 Both W R 117 (118). (Suit by receiver in 
his own name by mistake— Amendment allowed.) 

(’26) AIR 1926 Cal 417 (419). (Omission to des- 
cribe plaintiff as shebait in cause title allowed 
to be amended.) 

(*19) AIR 1919 Cal 245 (247) : 46 Gal 877! (Omis- 
aion to describe the defendant as shebait was 
allowed to be amended.) 


In the following cases plainti ff was wrongly 
described as a minor and represented by next 
friend : 

(’27) AIR 1927 Cal 477 (477, 478). 

(*18) AIR 1918 Mad 916 (917) : 40 Mad 743. 

(’31) AIR 1931 All 507 (512) : 54 All 57 (SB). 

(’94) 21 C^l 866 (868). 

(’02) 5 Oudh Cas 355 (357, 358). 

(’04) 7 Oudh Cas 234 (236). 

(’26) AIR 1926 Nag 40 (43, 44). (Appeal filed by 
next friend of minor who was really major on 
the date of Appeal.) 

In the following cases suit was brought by 
minor plainti Jf without next friend^N ext friend 
was added later on : 

(’24) AIR 1924 Lah 157 (158). 

(’76) 25 Suth W R 184 (185). 

For suits by or against an idoh see the follow* 
ing cases also : 

(’25) AIR 1925 P 0 139 (140) : 52 Ind App 245 : 
52 Cal 809 (PC). 

(’23) AIR 1023 All 160 (160) ; 45 All 819. 

(’23) AIK 1923 All 120 (121, 122) : 45 All 215. 
(’97) 1897 All W N 76 (76) : 19 All 830. 

(’07) 9 Bom L B 1301 (1304). 

(’17) AIR 1917 Cal 441 (442). 

(’13) 18 Ind Cas 969 (970) (Cal). 

(’ll) 9 Ivd Cas 132 (133) (Cal). 

(’92) 1892 Pun Re No. 66, p. 243. 

[See (’28) AIR 1928 Mad 1057 (1059). (Final 
decree passed with wrong guardian — Held the 
suit guardian cannot be substituted.)] 

3. (’14) AIR 1914 Mad 686 (637). 

4. (’25) AIR 1925 Uh 441 (442) : 6 Lah 252. 

See also the following cases : 

(’96) 18 All 198 (202, 203) (FB). (Official Liqui- 
dator on behalf of a company— 17 All 292, Over- 
ruled.) 

(’85) 7 All 284 (287). (Suit against company- 
partners of company joined as defendants.) 

(’25) AIR 1926 Nag 155 (166). (Suit against 
“Agent, Bengal Nagpur Railway”<-^Amendment 
of plaint by striking out word ’Agent* allowed.) 
(’70) 2 N W P H 0 R 179 (180). (Suit bv 
nised agent of Official Assignee amenoed Ihlb 
suit by Official Assignee.) 

(’28) 112 Ind Cas 828 (824) (Pat). (Suit uMinit 
“Agent. B. N. W. By.”-W<ird‘Ageiit» wilWwlr 
out by amendment.) ' 
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Agent is sued p$r8onallyt the amendment of the tiUa ae aboyementioned will really amount to a 
substitution of a new party which will not be allowed after the period of limitation.^ 

2. A suit is wrongly filed in the name of the Chairman, District ^ard, Dacca, instead of the 
District Board, Dacca. The case is one of misdescription and can bo corrected by striking od the word 
**Chairman.”* Similarly, where A sues the Municipal Committee of Gorakhpur through its Secretary 
instead of through its President as he ought to have done, and the relief claimed is against the 
Committee, the misdescription can be corrected at any time.7 

8. A brought a suit against *'Shivlal Eamprasad, a firm doing business as merchants at 
Ahmedabad." It was found subsequently that Shivlal Eamprasad was a joint Hindu family and that 
the provisions of Order 80 would not apply. The title of the plaint was sought to be amended l)y 
substituting the names of the members of the family for the firm’s name '^Shivlal Eamprasad.” It 
was held that the amendment was only a correction of misdescription and did not amount to an 
addition of any new parties.^ 

4. A suit was instituted for damages by "H. Hogarth & Sons”, it being alleged that they were 
the owners of the vessel ”Baron Jedburgh”. The real name of the plaintiff was, however, ”Hogarth 
Shipping Co., Ltd.,” and was not described as such owing to a bona fide mistake. It was held that 
the do.scription could be corrected at any stage.^ 

The principle of the rule applies to miscellaneous applications also. Thus, where 
an application was made by “The OflBclal Assignee of Bombay** instead of by the 
“Official Assignee of Bombay as an attorney of the Official Assignee of Madras** it was 
held that the misdescription could be corrected by the Court.^® 

Where a party is wrongly described and the Court orders amendment giving a 
correct description, and in spite of it the amendment is not carried out, the Court can 
strike out the name of such party.^^ 


0. 1 R. 10 
Hotes 37-38 


88. Consent of added partyt sub-rule 3. -- No person can be added as a 
plaintiff without his consent expressly given.^ But a person can be made a defendant 


<’23) AIU 1928 Bom 452 (453) : 47 Bom 785. 
(Suit against “Agent, B. B. and C. I. Ey.” — 
Amendmeut of plaint by striking out the word 
“Agent” allowed.) 

i’Sl) 9 All 188 (190, 191). (Plaint raturned as it 
was signed and verified as “For the M. Bank, 
Ltd.G. H. Webbs, manager”— Held, not a good 
ground for returning the plaint.) 

(•17)AIE 1917 Mad 471 (471). (Suit by A— 
Amendment into suit by A on behalf of a com- 

pany.) 

5. (’16) AIR 1916 Cal 818 (819) : 43 Cal 441. 
(’25) AIR 1925 Cal 716 (718, 719) ; 62 Cal 788. 
(’01) 6 Cal W N 218 (221). (Suit against an 

“Executive Engineer’’ — Addition of the Secre> 
tary of State as a party subsequently is an 
addition of a new party.) 

(’25) AIR 1925 Pat 87 (38, 89)': 8 Pat 280. (Difler- 
once between misdescription and suing a wrong 
party pointed out.) 

(’21) AIR 1921 Pat 485 (486). 

[See (’01) 4 Oudh Cas 188 (138). (State Railway 
as defendant — Secretary of State cannot be 
Bubstitnted in the absence of due notice.) 

('71) 15 Buth W R 584 (586).] 

6. (’28) AIR 1928 Cal 485 (487). 

[See alto (’24) AIR 1934 Oudh 809 (310).] 

7. (’78) 3 All 396 (398). 

[See (’98) 16 Had 296 (898). (Bait against Pre- 
sident of Taluk Board— Suit not maintainable 
as not being brought againat Taluk Board.)] 

<■ (’36) AIB 1936 Bom.697 (037). 


See also the following cases : 

(’39) AIR 1933 Bom 304 (805). 

(’28) AIR 1928 Bom 191 (193). (Suit in firm’s 
name — Court deciding that suit as framed not 
maintainable — Amendment to insert partners 
must be treated as one of substitution.) 

(’93) 17 Bom 413 (416). (Suit by a firm by its 
“ manager ’’ — On objection by defondants a 
partner was joined as co-pisintil! on the ground 
of misdescription.) 

(’31) AIR 1931 Cal 770 (771). (Sole proprietor of 
firm suing in name of firm and verifying as a 
partner — Defect amended.) 

(”29) AIR 1929 Mad 633 (634). (Plaintiff suing on 
behalf cf Trading Committee — Amended as 
plaintiff suing on behalf of ’’members” of the 
Committee.) 

(’02) 1902 Pun L R No. 103 at p. 408. 

9. (’26) AIR 1926 Cal 723 (725). (Afilrming AIR 
1925 Cal 922 ) 

10. (’97) 21 Bom 205 (210). 

11. (’24) AIR 1924 Oudh 428 (429). (Major suing 
as a minor.) 

Note 38 

1. (’ll)lOIndCas 615(520) : 1911 Pun ReNo.46. 
(’12) 14 lud Cas 35 (37) (All). 

(’81) 7 Cal 242 (244). 

(’71) 6 Beng L R 526n (527n). 

(1900) 8 Oudh Cas 347 (350). 

(1896) 2 Ch 649 (655), Fricker v. Van Grutten. 
(Cited*iD9CalLJonr 831.) 

(1920) 86 T L R 193, Wootton v. JoeL 
(Sm (’74) 22 Buth W B 894 (895).] 
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0« 1 S. 10 against the plaintiff’s oonsent* even though he may thereby be in a position to counter- 
Votes 88**i0 claim against the plaintiff.’ 

Persons who are mode parties to a suit in the appellate stage cannot be made 
liable for costs, simply because they encouraged the plaintiff to bring the suit.^ 

89. Amendment of plainti sub-rule 4. — The amendment referred to in 
this sub-rule is such amendment as is necessitated by the addition of a defendant and 
not such an amendment as would add to or alter the nature of the suit as originally 
brought.^ A case of misdescription is also one for amendment of the plaint.’ Where 
the amendment as per the order of the Court is not made, the proper course is to 
reject the plaint.’ But if the parties proceed with the trial without the amendment, 
and if they are not prejudiced, the trial is not bad.’ In such a case, the petition may 
be treated as a part of the plaint.’ 


40. Suit by or against a dead person. — A suit instituted in the name of a 
sole plaintiff^ or against a sole defendant’ who is dead at the time of the institution of 
the suit is a nullity and the plaint cannot be amended by bringing his legal 
representatives on the record. The Nagpur High Cgurt has recently held that even 
when a suit has been filed in the name of a dead person as a plaintiff the plaint can 
be amended under this rule by the substitution of the name of his legal representative 
where the mistake has been hona fide? The decision is based on the view that there 
is really no difference between a suit instituted in the name of a wrong plaintiff and 
a suit instituted in the name of a dead plaintiff and that the applicability of this rule 
does not depend upon whether the '*wrong person” referred to in it is alive or dead. 

Where, however, there are several plaintiffs or several defendants and one of 
them dies, the suit cannot be said to be void ab initio? The proper procedure in such 
a case is to strike out the dead person's name and proceed with the suit.’ If the 
deceased person was a necessary party, the plaint can be amended by adding his legal 
representatives sis parties.’ 

An appeal against a person who was dead at the date of the presentation of the 
appeal is incompetent, but as the Court is only acting in a proceeding in a suit, it has 


2. (’10) 6 Ind Gas 977 (978) : 18 Oudh Gas 109. 
(’29) AIR 1929 Mad 448 (447). 

3. (’29) AIR 1929 Mad 443 (447). 

4. (’74) 22 Sath W B 85 (85, 86). 

Note 39 

1. (’02) 24 All 553 (555). 

2. (’97) 21 Bom 205 (209, 210). 

(’72) 18 Suth W R 301 (303) (P G). 

3. (’90) 1890 Pun Be No. 36, page 99, 

(’87) 14 Gal 435 (439). 

4. (’15) AIR 1915 Mad 885 (835). 

(’ll) 10 Ind Gas 608 (505) (Gal). 

[Ste (’81) 6 Cal 626 (628).] 

5. (’ll) 10 Ind Gas 608 (504) (Gal). 

Note 40 

1. (’28) AIR 1928 Lab 652 (652). (Suit on behalf 
of minor who was dead.) 

(’29) AIR 1929 Nag 261 (262). (Appeal in name 
of dead person instead of in the name of his 
ifloft-l representative.) 

.{^ AIR 1937 0.1 880 (881). (One of two 
eo-mortgagon dead — Other mortgagorlDelnd- 
log the de e eeeed mortgagor aa a oo-plaintiff — 
Dirfeot can he maadiad bj anaDdment to add 


legal repnaantatiTea of the deceaaed.) 

(’87) AIR 1937 Sind 99 (98): 81 Bind L B 406. 

2. (’08) 31 Mad 86 (88). 

(’S3) AIR 1988 Mad 464 (455). 

(’34) AIR 1934 Bom 109 (111, 113). 

(’76) 35 Bath W R 17 (17). 

(’69) 13 Buth W R 46 (46). 

(’18) AIR 1918 Mad 794 (794). 

(’16) AIR 1916 Mad 440 (440, 441). 

(’18) AIR 1918 Ondh 419 (430). 

3. (’88) AIR 1988 Nag 468 (469), 

4. (’37) AIR 1937 Cal 880 (881). 

(’84) AIR 1984 All 36(36). (In auch a case it oan- 
not be aaid that theta is no validly inatitotad 
Buit against any one.) 

8 . (’96) AIR 1936 Lab 168 (164). 

(’38) AIR 1938 Lah 869 (360): 9 Lah 536. 

[R<a aim (’38) AIR 1936 Cal 163 (168). (Flaiff; 
till in donbt if defendant aliveor dead— Phtf&i 
both againat defendant and hia heirs— DetSB* 
dant Bubaequantly learnt to be dead— Hie lu^im 
•tmekofl.)] 

6. (’97) AIR 1997 (M 880 (861). 

(’88) AIR 1998 Lah 869 (860): 9 Lah 898.^^ 

(’87) AIR 1987 Bind 47 (48), 
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full power to allow amendment of the appeal by adding the legal representatives of 0. 1 R. 10 
the deceased respondent as parties.^ The Judicial Oommissioner’s Court of Nagpur has, Notes 40-41 
however, held that where an appeal has been filed on behalf of a person who was dead 
at its institution the Court cannot add the legal representatives of the deceased person 
as appellants.^ But this view has been dissented from in a later decision of the same 
Court.® 


41. Limitation JLoti Section 22. — Section 22 of the Limitation Act (XV of 1877, 
now Act IX of 1908) provides that where a neto plaintiff or defendant is added, or 
substituted, the suit shall, as regards him, be deemed to have been instituted when ho 
was so made a party.^ Thus, when a new plaintiff is substituted for the plaintiff already 
on record after the' period of limitation prescribed for that suit, it must be dismissed.® 
If on the addition of a new defendant the suit is barred against him it will have to be 
dismissed as against him.® But does the addition of a party after the period of limitation 
affect the suit as regards other parties who are already on the record ? The answer to 
this depends uixjn the question whether the added party is a necessary party or is only 
a proper party or whether he was already constructively a party to the suit though 
not actually so. If he was a necessary party, i. e., if the suit will not be a properly 
constituted one, unless he is made a party, his addition after the period of limitation 
will entail the dismissal of the whole suit, inasmuch as the suit becomes a properly 
constituted one only when he is made a party, and inasmuch as at that time the suit 
is barred against all.^ Where the party added is only a proper party but not a necessary 


7. (’25) AIR 1925 Mad 1210 (1210) : 49 Mad 18 
(FB)« (Overruling AIR 1924 Mad 56). 

(’80) AIR 1980 All 131 (181, 132.) 

8. (’84) AIR 1984 Nag 55 (5G). 

9. (’88) AIR 1938 Nag 458 (459). 

Note 41 

1. (’27) AIR 1927 P 0 252 (255) ; 55 Ind App 7 : 
6 Rang 29 (PC). 

(’84) AIR 1934 Bom 885 (886) : 58 Bom 586. 

(’85) 9 Bom 1 (9). 

(’80) AIR 1930 Cal 118 (127): 57 Cal 170. 

(’66) 6 Suth W R 298 (299). 

(*80) AIR 1980 Lab 747 (748): 11 Lab 688. (It is 
immaterial wbetber tbe Court aots stio motu or 
upon tbe application of a party.) 

(’25) AIR 1925 Mad 917 (918). 

(’10) 6 Ind Cas 680 (680) (Mad). (Subsequently 
added party may raise question of limitation.) 
(’10) 33 Mad 115 (117). 

(’37) AIR 1937 Rang 175 (177). (In tbe circum- 
stances of ibis case, tbe parties were deemed as 
added on tbe date of tbe application for tbeir 
addition>-Principle of nunc pro tunc applied.) 
(’87) AIR 1987 Rang 124 (125). 

(’39) AIR 1989 Sind 172 (178) : I L R (1989) 
Kar 275. (Amendment seeking to substitute one 
legal entity for another cannot be allowed after 
limitation — Sucb a case is not one of misdes- 
cription.) 

2. (’98) 25 Oal 409 (412). (Assignee of tbe inter- 
est of plaintiff, substituted for original plaintiff 
after limitation— Suit is barred.) 

(’07) 84 Cal 612 (615, 617) (PB), (Do.) 

(’84) air 1984 Bom 885 (886): 58 Bom 586. 

3. (’82) AIR 1982 Lah 814 (815). (Suit against 
wrong legal representative— Right legal represen- 


tative impleaded after limitation— Suit is barred 
— No question of bona fides arises.) 

(’09) 4 Ind Cas 1160 (1168): 3 Sind L R 191. 

(’32) 1932 Mad W N 330 (331). 

(’86) AIR 1936 All 94 (95): 58 All 594. 

4. (’04) 28 Bom 11 (18, 19). 

(*33) AIR 1933 Sind 121 (122). (Suit for accounts 
against one partner only— Other partners added 
as parties after period of limitation— Suit must 
be dismissed.) 

(’83) AIR 1933 Cal 621 (622) : 60 Cal 777. (All 
mortgagoosor heirs of mortgagees, must be parties 
to suit — Necessary party joined after limitation 
— Whole suit fails.) 

(’12) 13 Ind Cas 197 (199, 200) (All). (Necessary 
parties not impleaded in mortgage suit till after 
limitation — Defect fatal to suit.) 

(’99) 21 All 846 (848). (Suit against unregistered 
company represented by its partner — Other part- 
ners sought to be added after limitation — Suit 
dismissed.) 

(’92) 14 All 524 (528). (Partnership debt — Suit 
for— All partners must join — Addition of a 
partner after limitation— Suit to be dismissed.) 

(’29) AIR 1929 Cal 591 (592). 

(’19) AIR 1919 Cal 510 (510). (Application to set 
aside execution sale — One auction-purchaser 
impleaded after limitation— Whole application 
is barred.) 

(’14) AIR 1914 Cal 456 (456): 41 Cal 727. 

(’28) AIR 1928 Lah 83 (84). 

(’02) 1902 Pun Re No. 69, p. 250. 

(’82) 1882 Pun Re No. 104, p. 297. (Pre-emption 
suit— All representatives of deceased vendee not 
joined— Addition after limitation— Whole suit 
is barred.) 
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0« 1 R* 10 one, the suit as regards the other parties will not be barred.^ Where the added party is 

Note 41 already constructively a party to the suit, as in the case of representative suits, it is 

really not a case of adding or substituting new parties, and Section 22 does not apply 
to such a case.® 

Illustrations 

1. Af one of the two heirs of a deceased Khoja Mahomedan, institutes a suit to recover a debt 
due to the estate of the deceased. Here the suit is not a properly constituted one without adding the 
other heir as a party, and if the other heir is added after the period of limitation, the whole suit will 
be barred.^ 

2. A, B and D are partners carrying on business in partnership. A sues B for partnership 

accounts without impleading D as party. In this case also the suit is not a properly constituted one 
without impleading D us party, and if he is added after the period of limitation, the whole suit will 

become barred.^ The same principle will apply to one of several joint promisees suing without 

impleading the other joint promisees as partles.ll 

3. A, the landlord, sues C, a sub-tenant of B, who is himself a sub-tenant of A^ for ejectment 
without imploading B as a party; B is made a party after the period of limitation. The whole suit 
must be dismissed as barred. 

4. A, the manager of a joint Hindu family, sues B for rent due in respect of family property. 
After the period of limitation C, a member of the family, is added as a co-plaintiff for the purpose of 
protecting A*a interest and of removing any possible objections by the defendant. Here C is only a 
proper but not a necessary party and his addition after the period of limitation will not affect the 
suit by A, who in his own right as manager of the family was entitled to institute the suit.tt The 
same result may also be arrived at on the principle that the manager represents the other members. 


(*25) AIR 1925 Mad 761 (761, 762). (Karnavan 
necessary party in a suit on Teer decd.) 

(*14) AIR 1914 Mad 895 (895). (Suit instituted 
by insolvent after adjudication — Receiver seek- 
ing to be made a plaintiff after the period of 
limitation — Suit barred — Hence not made a 
party ) 

(’16) AIR 1916 Pat 411 (414). 

(’15) 30 Ind Cas Z95 (796) (U P B R). 

5 . (’21) AIR 1921 Bom 152 (154) : 45 Bom 1009. 
('04) 26 All 528 (535) (Affirmed on appeal to 
Privy Council in 32 All 241 (PC).) 

(’97) 1897 All W N 36 (36). 

(’25) AIR 1925 Bom 547 (660). (Bel credre agent 
suing— Principal not a necessary but only a proper 
party— Addition after limitation— S. 22 does not 
apply.) 

(’19) AIR 1919 Bom 135 (137) ; 43 Bom 675. 

(’15) AIR 1915 Bom 272 (272) : 89 Bom 729. 

(’10) 8 lud Cas 890 (890) (Cal). 

(’04) 28 Bom 11 (18). 

(’98) 22 Bom 672 (679). (Beiiamidar suing— Real 
owner added.) 

(’09) 1 Ind Cas 626 (629, 630) : 86 Cal 675. 

(’07) 6 Cal L Jour 558 (565, 570). (Addition of 
pro forma defendants.) 

(’06) 83 Cal 1079 (1093). (Purchaser of small 
portion of mortgaged property added after limi- 
tation— Suit not barr^ wholly.) 

(’06) 33 Cal 613 (620, 621). (Do.) 

(*86) 12 Cal 642 (650). 

(’81) 7 Cal 284 (287). (Suit for possession— Some 
persons in possession impleaded after limitation 
—Suit disnfissed against them.) 

(*07) 1907 Pun Be No. 3. (Assignee of vendee 
pendente lite added after limitation in a pre> 
emption sait.) 

(*16) AIB 1916 Mad 1029 (1084) : 40 Mad 723. 
(Where a suit is properly instituted and an 


assignment is made pending suit by the plain- 
tiffs, and the assignee is allowed to continue the 
suit 8. 22 does not apply.) 

(’14) AIR 1914 Mad 272 (273, 275) : 38 Mad 837. 
(’12) 16 Ind Gas 420 (421) (Mad). (Suit for posses- 
sion— Some persons in possession impleaded after 
limitation— Suit dismissed against them.) 

(’16) AIR 1916 Sind 53 (54) : 10 Sind L R 38. 
[See (’37) AIR 1937 Mad 169(171):! L R (1937) 
Mad 600. (Where an application is made to 
add certain persons as parties after the period 
of limitation for the suit, this circumstance 
will not of itself justify either the dismissal of 
the application to implead them or the dismis- 
sal of the suit— 28 Bom 11, Relied on.)] 

6 . See Illustration 4 in the Note, 

7 . (’97) 21 Bom 580 (583). (Chitty’s SCOR527.) 
[But see (’32) AIR 1932 Lah 652 (658). (Suit 

by one legal representative of a creditor— Other 
joined as plaintiff after limitation — Decree for 
share of former is not bad.)] 

8. (’87) 14 Cal 791 (794). 

(’13) 19 Ind Cas 963 (964) (Cal). (One of two heirs 
of a deceased partner joined after limitation— 
Whole suit is barred.) 

9. (’88) 7 Bom 217 (219, 220). (One member of a 
joint family suing for joint debt— Assent by the 
others does not cure the defect.) 

(’06) 1906 Pun Re No. 79. 

(’09) 4 Ind Cas 88 (41, 42) : 82 Mad 284. (One 
member of a joint family suing for joint debt.) 
•96) 6 Mad L Jour 27 (29). 

’86) 1886 Pun Re No. 8. 

(’81) 6 Cal 815 (826). 

10. (’15) 80 Ind Cas 795 (796) (U P B B). 

11. (’ll) 9 Ind Cas 739 (741) : 83 All 272. 

(’84) AIR 1984 Bom 178 (182, 188) : 68 Bom 848J 
(’14) AIR 1914 Oal 681 (681). (Observations ill 
Oal 400 as to applicability of B. QB/Littlthliii 
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that the latter are constructively parties to the suit and that therefore their subsequent addition is 
not an addition of any new parties within Section 22 of the Limitation Act.l^ 

5. A, as executrix of B's will files a suit for recovery of possession of lands belonging to the 
deceased B, 0 and D, the beneficiaries under the will arc substituted for A after the period of 
limitation. The suit is not barred by Section 22 of the Limitation Act. The reason is that an 
executor, trustee or administrator represents the persons beneficially interested and the addition of C 
and D in the above case is not the addition of any new party.^s 

The mere fact that the Court of its own motion orders the name of any person 
to be added as a party does not render the provisions of Section 22 of the Limitation 
Act inapplicable.^* 

Section 22 does not apply to a case of transposition of parties, as sub-section 2 
of that Section itself shows.^® Similarly, the Section does not apply to the correction 
of a misdescription of a party So also the Section does not apply where an amendment 
of the plaint merely alters the ground on which relief is claimed against a person who 
is already a defendant.^^ 

Under sub-clause 6 of this rule, a person will be deemed to have been made a 
party, and proceedings begin against him only on the service of summons on him}^ 

Applying this sub-clause, some cases^® have held that the suit as against such a 
person will be barred unless the service is within the period of limitation. But as the 
sub-clause is expressly made subject to Section 22 of the Indian Limitation Act, the 
suit as against a newly added defendant must bo deemed to have been instituted when 
he is made a party so far as regards the question of limitation.®® When a person is 
added as a party on an application made for the purpose, such addition must be deemed 
to have effect from the date of the application and not merely from the date ‘of the- 
order on the application.®^ The same principle applies even where the addition is made 
by the Appellate Court, in appeal from an order by tho lower Court refusing to make, 
the addition.®® 


Act to substitutions under B. 27 of the old Code 
doubted.) 

(’06) 83 Cal 1079 (1098). 

12. (*24) AIU 1924 All 908 (908): 46 All 709. 
[See also (’12) 14 Ind Cas 35 (37) (All). 

(’15) AIR 1915 Mad 424 (424). (Suit by plaintiff 
in private capacity — Amendment as manager 
of a company does not amount to addition of 
party— No limitation.)] 

13. (’08) 7 Cal W N 817 (820). 

[See also (’08) 12 Cal W N 8 (11). (Kxecutors 
substituted for the legal representatives of the 
deceased.) 

(’16) AIR 1916 Cal 837 (888, 889). (Widow suing 
as administratrix for benefit of her sons.)} 

14. (’92) 14 All 524 (528). 

(’06) 8 Bom L R 942 (946). 

(’08) 85 Cal 519 (523) (FB). (Overruling 24 Cal 640 
and 27 Cal 640.) 

(’30) AIR 1930 Lah 747 (748) : 11 Lah 688. 

('25) AIR 1925 Sind 181 (182, 183) : 17 Sind L R 
824. 

15. (’37) Aitt 1997 Mad 304 (304). 

’33) AIR 1083 Pat 804 (805). 

’33) AIR 1983 Fat 846 (849) : 11 Pat 616. 

’09) 4 lod Oas 349 (251) (Bom). 

’15) AIR 1915 Oal 759 (759). 

(’10) 8 lad Oaa 887 (841) : 88 Oal 843. (Obiter.) 


('08) 35 Cal 1065 (1068). {Pro forma defendant 
made plaintiff.) 

(’87) 14 Gal 400 (401). 

(’37) AIR 1927 Oudh 484 (485). 

[See (’35) AIR 1935 Mad 240 (243). (^tion 22 (2> 
can be availed of only where plaintiff and de- 
fendant have joint cause of action.)] 

[But tee (’95) 18 Mad 189 (193). (Which was a 
case under the old Limitation Act.) )' 

16. [.'See (’.39) AIR 1939 Sind 172 (173) : I L R. 
(1939) Kar 275. [Held in this case thatit was a 
case of substitution, not of misdescription.)] 

17. (’35) AIR 1935 Mad 160 (161). 

18. (’15) 80 Ind Cas 795 (796, 796) (U P B R). 
(’14) AIR 1914 P 0 129 (131) : 42 Cal 72 : 41 Ind 

App 251 (P C). 

(’25) AIR 1925 Pat 37 (37) : 3 Pat 230. 

(’87) 14 Cal 400 (401). (Obiter.) 

19. (’15) 80 Ind Cas 795 (796) (U P B R). 

(’25) AIR 1925 Pat 37 (38) : 3 Pat 230. 

20. (’ll) 13 Ind Cas 686 (587) (Bom). 

21. (’27) AIR 1927 Mad 468 (469) : 50 Mad 372. 
(Dissenting from AIR 1925 Mad 487.) 

(’80) AIR 1930 Sind 259 (260) ; 25 Sind L R 107.^ 

22. (’98) 17 Bom 29 (32). 

[See aUo (’04) 1 All L Jour 188 (190). 

(’10) 6 Ind Oas 931 (981) : 88 Mad 115.] 


Note 41 
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0; 1 R. 10 A pftrty onoe discharged and sube^uently reinstated is a party only from thd 

notes il-48 date of reinstatement.^^ See also Notes to S^tion 22 in the Authots' Limitation Act. 

42. Appeal. An order under 0. 1 B. 10 is not an appealable order and no 
appeal lies therefrom.^ Thus, an order adding® or refusing to add a party® ot an order 
striking out the name of a party as having been improperly or unnecessarily joined* 
or an order awarding costs under sub.rule 2® is not appealable. But if in substance 
the order amounts to a “decree” within the meaning of Section 2 (2), it will be 
ap|)ealable as a decree. Thus, where the defendant’s name is struck out on the ground 
that the plaintiff has no caiise of action against him, and the suit is dismissed as 
against him, the order, in substance, determines the rights of the plaintiff to bring the 
suit against the defendant and amounts to a decree and is therefore appealable as 
such.® Similarly, in a suit under Section 92 of the Code an order refusing to join 
persons as parties finally adjudicates or concludes the matter as against those persons 
inasmuch as such suit operates in rem. It is therefore appealable as a judgment within 
the meaning of Clause 13, Letters Patent (Rangoon).^ Similarly, in a partition suit, 
where the name of one of the defendants is struck out leaving undecided the defendant’s 
claim to a share in the partition, the order amounts to a decree and is appealable.® 

But the mere fact that the order under this rule is drafted in the form of a 
decree will not make it really a decree, so as to confer a right of appeal.® See also the 
undermentioned case.^® 

Where the respondents did not raise any objections in the trial Court to their 
being joined as defendants, it was held that they should not be allowed to raise it for 
the first time on appeal.^' See also Note 11 ante. 

See also Notes 6 and 7 to Section 2 sub-section 2. 


48. ReYislon. — An order passed in the exercise of the Court’s discretion under 
this rule is yot ordinarily revisable under Section 115 of the Code^ even if it is 


23. (’26) AIR 1926 P C 68 (91) (P C), 

Note 42 

1. (’18) AIR 1918 Pat 488 (488). 

(’28) AIR 1928 All 120 (128). 

<’24) AIR 1924 Oudh 428 (429). 

The following cases under the old Code are not 
of much importance in view of the changes in 
the new Code : 

<’87) 9 All 447 (451). 

(*80) 2 All 904 (904). 

(’86) 13 Cal 100 (101). 

(*81) 7 Cal 148 (149). 

<’70) 14 Suth W R 90 (91, 92). 

(’07) 1907 Pun Re No. 71, p. 382. 

<’89) 12 Mad 489 (489). 

(’99) 12 C P L B 41 (42). 

H’39) AIR 1989 Oudh 102 (108) : 14 Luck 447. 

2. (’17) AIR 1917 Cal 627 (628). 

[But fee (’96) 1896 Bom P J 129 (129). (A case 
under the old Code which was appealable under 
S. 588 (2) of that Code.) 

(’96) 1896 All W N 101 (101). (Under S. 588 (2) 
of the old Code order impleading a person was 
appealable— Subsequent order of transposition 
was also appealable.) 

^’90) 17 Cal 48 (61). (Order admitting a person 
as a caveator under Probate and Administra* 
tion Act appealable under S. 588 (2) of the 
4)ldC^.)] 


3. (’94) 21 Cal 539 (541). 

4. (’23) AIR 1928 Mad 690 (691). (Unnecessary 
joinder.) 

(’22) AIR 1922 Mad 332 (832) : 45 Mad 194. 
(Improper joinder.) 

5. (’37) AIR 1937 Lah 67 (68). 

6. (’19) AIR 1919 Mad 871 (872) : 42 Mad 219. 
(’31) AIR 1931 All 333 (336) : 53 All 466. 

7. (’27) AIR 1927 Rang 180 (180) : 5 Rang 263. 

8. (’25) AIR 1925 Pat 121 (122, 123) : 8 Pat 859. 

9. (’26) AIR 1926 Nag 75 (75). 

10. (’37) AIR 1937 Mad 200 (206). (Where an 
application is made under 0. 1 R.. 10 but it is 
dealt with by the Court also under 0. 22 R. 10 
an appeal lies against the order.) 

11. (’35) AIR 1985 Rang 28 (23). 

[See also (’85) AIR 1935 Pat 476 (478). (Objeo* 
tion as to nonjoinder of necessary party not 
allowed to be raised for first time in appeal)]* 
Note 43 

1. (’84) AIR 1934 Pat 870 (872). 

(’34) AIR 1934 Pat 425 (425). ^ 

(’12) 14 Ind Cas 268 (264) (All). (String out 
name of a defendant.) 

(’85) 1885 All WN 359(959).(Addin8»d*faad»Bi;) 
(’83) 1883 AU W K 55 (55) : i All 880 (BlteWl 
to make the epplicaat a petty to the ittit ' rOi W 
under the Code of 1877.) 
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enoneous.* . But where the ordsr amounts to a failure to exercise jurisdiction, as where 
the Court considers it has no power to act under this rule,* or where it fails to 
consider whether the application should bo granted or not,* a revision will lie. Similarly, 
where the order is such that the Court will be deemed to have acted illegally or with 
material irregularity in the exercise of jurisdiction, as where a necessary party is 
improperly refused to bo added* or where a party is improperly added causing a 
misjoinder of parties* or resulting in a continuation of litigation,^ or where the 
application tor joinder is refused on the ground that the applicant has no locus standi, 
or that the plaintiff objects to such joinder* or where the order is manifestly unjust,® 
a revisio|i will lie under Section 116. 

tinder Section 107 of the Government of India Act, 1916, the High Court 
could also interfere with orders passed under this rule in the exercise of its powers 
of superintendence where they amount to a denial of fair triaP® or where irreparable 
injury or manifest injustice is likely to result thereby It may be noted that this 
power has been taken away by the Government of India Act, 1935. (See Section 224.) 

As to whether an order under this rule is a “case** within the meaning of 
Section 116 of the Code, see the Notes to that Section and the undermentioned cases.^* 


R. 1 1 . [S. 32.] The Court may give the conduct 
on uc o auit. persou as it deems proper. 

[ 1877, 8. 32 ; R. 8. 0., 0. 16 R. 39.] 


VS2)1882AUWN53 (63). (Case under the Code of 
1877 — Order adding the Secretary of State ae a 
defendant get aside in appeal.) 

(’21) 61 Ind Cas 563 (561) (Oal). (Befusal to add 
a party.) 

(’27) 1927 Mad W N 301 (802). 

(’28) AIB 1923 Mad 690 (692, 693). (Striking 
out parties — High Court will intecfeto in revi- 
sion only if the jurisdictiou has been exercised 
perversely.) 

(’26) AIR 1926 Pat 207 (208) : 1 Pat 723. (Refusal 
to add a party — S. 107, Oovernmout of India 
Act might be invoked if there is a denial of fair 
trial.) 

(’81) AIR 1931 Pat 870 (372). 

(’39) AIfil989 Oudh 102 (103) : 11 Luck 117. (It 
is merely an interlocutory order.) 

[See alto (’26) AIR 1926 Nag 393 (396). (Order 
under 0. 1 R. 10 is a discretionary order.)] 

2. (’86) 18 Oal 90 (98). (Erroneous construction 
of a statute.) ' 

(’28) 111 Ind Cas 111 (141) (Nag). 

3. (’16) AIR 1916 Cal 80 (82). 

(’31) AIB 1981 All 25 (27). 

4 . (’02) 0 Oudh Oas 91 (92, 98). 

(’10) 6 Indjas 977 (978, 979) : 18 Oudh Cas 109. 

5. (’28) Hr 1928 Mad 111 (117) ; 17 Mad 17. 
(Nonjoinder of neoeasary party;) 

(’10) 6 Ind Oas 516 (549) (Oal). 

(’85) AIR 1085 P 0 185 (186) : 62 Ind App 257 ; 
57 AM 678 (PO). 

8. (’96) AIR 1996 Mad 186 (186). 


’20) 57 Ind Cos 784 (784) (Nag). (Rival claimant 
— Joinder.) 

(’28) AIR 1928 Pat 281 (282). 

[See (’85) AIR 1935 Mad 394 (896). (Person 
having no interest in suit improperly added 
— Order is without jurisdiction and open to 
revision.)] 

[See also (’26) AIR 1926 Pat 519 (520).] 

7. (’19) AIR 1919 Nag 150 (152) ; 15NagLR21. 

8. (’10) 7 Ind Cas 481 (482) (Cal). (The petitioner 
has no locus standi.) 

(’94) 21 Cal 539 (542). 

9 . (’12) 16 Ind Cas 592 (594) ; 15 Oudh Cas 304. 

(’18) AIR 1918 Mad 1137 (1139). 

[See also (’37) AIR 1987 Mad 838 (339). (An 
order under 0. 1 R. 10 can be revised under 


S. 115, C. P. C., when the Court fails to exer- 
cise a discretion vested in it and when its failure 
is due to error: AIB 1926 Mad 135, Dissent.)] 

10. (’18) AIB 1918 Pat 488 (488). 

(’26) AIB 1926 Pat 207 (208) : 4 Pat 723. 

11. (’18) AIR 1918 Cal 909 (909). 

(’10) 8 Ind Cas 87 (90) (Cal). (Section under which 
High Court interfered not clear.) 

(’29) AIR 1929 Mad 403 (403). (Section under 
which High Court interfere not clear — Inter- 
ference to avoid conflicting decisions.) 

[See also (’10) 6 Ind Cas 570 (572) (Cal). 

(’10) 6 Ind Cas 649 (551, 562) (Oal).] 

12 . (’28) AIB 1928 All 97 (97, 98) : 50 All 276. 

(Not a “case.") , 

(’99) AIR 1929 Oudh 148 (148). (Is a “case.”) 


3CPC. 84. 


0. 1 R. 10 
Note 18 


0. 1 R. 11 
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0. 1 R. 18 


0. 1 & 18 


PARTIES TO SUITS 

1. Soopa of the.^ale.-— The ^ord ^'person" means a party to the 8uit» and the 
Oourt has no power to tjjhre the conduct of the suit to a strangesw^ 

Under the English Law, the Court has as much power to give the conduct of 
the defence to one of the defendants as the conduct of the suit to one of the plaintiffs.^ 
The substitution of the word **peraon*’ for the word **plaintiff” in Section 32 of the last 
Code would seem to make it clear that the law is the same under the present rule. 

Under this rule, read with 0. 1 B. 10, the Court has power to transpose a 
defendant as plaintiff and give him the conduct of the suit.^ 


R. 1 2. [S. 35.] (1) Where there are more plaintifis than 
^ , one, any one or more of them may be authorized 

Appearance of one , 

of several pUintifft or by any othep of them to appear, plead or act for 
dofoidMto for otiMn. Other in any proceeding; and in like 

manner, where there are more defendants than one, any one or 
more of them may be authorized by any other of them to appear, 
plead or act for such other in any proceeding. 

(2) The authority shall be in writing signed by the party 
giving it and shall be filed in C!ourt. 

[1877, S. 35; 1859, S.115.] 

It SoopSi — **Th6 authorisation’* under Buie 12 need not be by a general 
power of attorney. A special power of attorney is enough.^ 


R. 1 3. [S. 34. ] All objections on the ground of nonjoinder 
Objection. M to non- 0^ misjoinder of parties shall be taken at the 
jobuier or mUjoinder. earliest possible opportunity and, in all cases 

where issues are settled, at or before such settlement, unless the 
ground of objection has subsequently arisen, and any such objection 
not so taken shall be deemed to have been waived. 

[1877, S. 34. See 0. 1 R. 9 ; O. 2 R. 7 and S. 99. ] 



1. Scope of the Rule. 

2. Objection not token ot the eorliett opportunity 

cannot bo token later on. 

3. "Unloif the ground of objection boe fubiequontly 

oriten.** 


Order 1 Rule 11 — Note 1 

1. (’28) AIR 1928 Gal 143 (146). (Wife not allowed 
to defend suit against husband.) 

2. (’28) AIR 1928 Oal 148 (144). (Peak v. Ray, 
(1894) 3 Ch 282, Referred to.) 

3. (’21) AIR 1921 Mad 124 (124). 

(*20) AIR 1920 Mad 782 (784). (Defendant tians* 


posed as plaintiff even after withdn^al of suit 
by original plaintiff.) 

Order 1 Rule 12 — Note 1 
1. (1864) 2 Bom H 0 R 108 (106). (Authority Aot 
filed with the execution applioation but 
long before the decision rejeoting appUoatkM^ 
Relation held not proper.) ; ^ 
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1. Scope of the Role. — The rule provides that^aiyjhjccfcions on the ground 
of misjoinder or nonjoinder not taken at the earliest opporttinity shall be deemed to 
have been waived. It is based on the principle that a technical objection, which, if taken 
at an earlier stage of the proceedings, might have been cured, and which has not been 
so taken, should not be allowed to be raised at a later stage, so as to defeat the rights of 
the parties.^ 

The rule applies to nonjoinder or misjoinder of parties to appeals^ as well as to 
mita? It also applies to references to arbitration.^ But it does not apply to any 
objection on the ground of want of cause of action or right of suit in the plaintiff, which 
is discloi^ only after evidence is taken The reason is that such an objection is not one 
on the ground of misjoinder or nonjoinder. 

The rule, although it limits the right of a defendant to object, does not in any 
way affect the Court’s power under 0. 1 R. 10 to add or strike out parties ; nor does it 
limit the right of the plaintiff to add parties.** 


2. Objection not taken at the earliest opportunity cannot be taken 
later dn. — It follows from what has been stated in Note 1 that objections as to 
misjoinder and nonjoinder of parties not raised in the lower Court should not bo 
allowed to be raised for the first time in the Appellate Court.^ It has, in fact, been 
held that such objection, if not taken in the written statement and before the first 
hearing, must be deemed to have been waived.^ But whore the objection is taken at 


Order 1 Rule 13 — Note 1 

1. (1841-1846) 3 Moo Ind App 229 (242) (P G). 
(*34) AlH 1934 Lah 459 (460). (Objection raised 

after gettlement of issues not allowed.) 

[See also (*76) 1 Cal 226 (244, 245) : 3 Ind App 
7(P 0).] 

2. (*21) AIR 1921 Mad 243 (245) : 44 Mad 344. 
(Objection not taken in first Appellate Court 
cannot be allowed in second appeal.) 

3. (*14) AIR 1914 Cal 497 (498). 

4 . (1900) 25 Bom 433 (467). 

5. (*06) 8 All L Jour 474 (476). (Court’s power 
not limited.) 

(’81) 5 Bom 609 (612). (Plaintiff’s right to have 
parties added not limited.) 
t5ee (’36) AIR 1936 P C 51 (54). (Court in pro> 
per cases can deal with defect in necessary 
party at any stage.)] 

Note 2 

1. (’84) 6 liil 688 (683). (Objection taken in first 
appeal in ihc High Court.) 

(’19) AIR 1919 Cal 814(815). (Cannot be taken in 
second appeal.) 

(’02) 26 Bom 301 (304). 

(’92) 16 Bom 119 (122). 

(’27) AIR 1927 Cal 237 (238). 
i’84) 6 All 57(58, 59). (Objection taken in second 
appeal in the High Court.) 

(*82) 1882 All W N 113 (113). 

(’19) AIR 1919 Cal 919(920, 921). (Objection not 
to be raised in revision in High Court.) 

(’12) 13 Ind Gas 123 (124) (Cal). 

(’10) 6 Ind Cas 827 (881) (Cal). (Objection as to 
multitariousness.) 

(’09) 2 Ind Cas 846 (849) (All). (Parties were 
added by trial Court without objection.) 

(’09) 1 Ind Oas 680 (581, 688, 584) (Cal). 


(’81) 7 Cal 242 (244). (Objection must be taken 
in proper time.) 

(’12) 17 Ind Cas 97 (99) (Mad). 

(’08) 1903 Pun Re No. 69. page 295. 

(’91) 14 Mad 498 (500, 501). 

(’06) 2 Nag L R 45 (46. 47). 

(’12) 15 Ind Cas 744 (745) (Oudh). 

The following cases deal with objection as to 
parties taken in second appeal : 

(’78) 3 Cal 26 (29). (Objection as to parties is not 
a ground of special appeal.) 

’33) AIR 1938 Pat 270 (271). 

’75) 24 Suth W R 286 (286). (Objection as to 
addition of parties cannot be taken in special 
appeal.) 

(’72) 18 Suth W R 112 (113). (Objection that 
intervenor was wrongly added cannot betaken in 
special appeal.) 

(’69) 12 Suth W R 504 (504). (Objection as to 
misjoinder of parties not to be taken in special 
appeal.) 

(’83) 1883 Pun Re No. 151. 

(’82) 1882 Pun Re No. 58, page 162. 

(’30) AIR 1980 Mad 688 (685). 

(’04) 28 Mad 229 (231). 

(’09) 4 Ind Cas 106 (106) (Mad). 

(’87) 10 Mad 822 (829). 

(’81) 8 Mad 859 (363). (Plea of misjoinder not 
allowed to prevail in the absence of prejudice.) 
(’25) AIR 1925 Oudh 869 (370). 

(’06) 9 Oudh Oas 233 (234). 

(’85) AIR 1935 Pat 476 (478). 

2. (’81) 7 Cal 594 (608). 

(’ll) 12 Ind Oas 818 (827, 828) (Bom). 

(’09) 2 Ind Cas 806 (807) (All). 

(’81) 1881 Pun Re No. 64, page 147. 

(*09) 2 Ind Gas 848 (849) (All). 


0. 1 B. 18 
Noies 1-2 
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the proper time, the Coust is bound to adjudicate upon it.’ If a|ter objection is taken 
by the defendant the plaintiff proceeds with the suit without adding the necessary 
parties, and the Court finds that the objection is well founded, the suit must be 
dismissed.’ Where, however, the objection raised in the lower Court is not pressed, it 
cannot be allowed to be re-opened in the Appellate Court.® It is for the party who raises 
the objection to show which person is necessary to bo joined.® 

Where the defendant opposes the plaintiff s application for joinder of certain 
parties and the Court rejects the application, the defendant cannot subsequently raise 
the plea of nonjoinder with respect to such parties.^ Where a suit was first heard 
ex parte and, on the defendant’s application, the suit was ordered to be re-heard, and 
he was allowed to put in a plea of nonjoinder, it was held that the objection was taken 
in proper time.® 

It has been held that where a guardian of a minor defendant neglects to raise 
the plea in his written statement, it will not be deemed a waiver against the minor so 
as to preclude him from raising it in his written statement after attaining majority.®* 
This rule does not apply to the nonjoinder of necessary parties.^® (For full 
discussion of this question, see the Authors’ Limitation Act, Section 22 Note 26.) 

An objection on the ground of nonjoinder cannot be taken by a defendant who 
is found to have no interest in the subject-matter of the suit.^^ 

3. Unless the ground of objection has subsequently arisen.’* — These 
words did not occur in the old Section. But, even under the old Section, which required 
that the objection to nonjoinder or misjoinder of parties should be taken at the earliest 
possible opportunity, and in all cases before the first hearing, it was held that where the 
ground of objection came into existence after the first hearing, there was no bar to 
raising the objection after such hearing provided the objection was taken at the earliest 
possible opportunity after such ground came into existence.^ 

It has been held by the High Court of Madras that an objection as to nonjoinder 
of parties cannot be allowed to be raised after settlement of issues merely by reason of 
the fact that the ground of objection was not known to the defendant at or before the 


(*33) AIB 1933 Oudh 129 (130). (Objection taken 
after issues rightly rejected.) 

[See (*09) 4 Ind Gas 488 (489) (All). (Object on 
allowed, though raised after first hearing as the 
objection did not exist before first hearing.) 
(*37) AIB 1937 All 251(255). (Person impleaded 
as defendant not appearing or taking objection 
to his being impleaded as such — Person held 
waived his right to object.)] 

3. (’87) 14 Cal 435 (488). (This avoids inconve- 
nience and expeu.sG.) 

4. (’81) 6 Cal 815 (823). (Nonjoinder of plaintiffs 
in an actioTi on contract is always a plea in bar.) 

(181X)) (J2 LT(NS)867, Richard v. Butcher. (Cited 
ill 25 Bom 433.) 

(’88) AIR 1933 Lah 93 (94). 

5. (’18) AIR 1918 Mad 1260 (1261). 

6. (’34) AIR 1934 Pat 44 (45). 

(’86) AIR 1936 Mad 782 (783). (Parties — Non- 
joinder — Defendant objecting to suit on such 
ground should state parties who ouaht to have 
been joined and their interest in suit!) 

(’87) AIR 1987 Pat 414 (415), 

7. (’25) AIR 1925 Pat 57 (58) : 8 Pat 818. 

(’24) AIR 1924 Pat 168 (169). 


8. (1900) 1900 Pun L R No. page 4. 

[See also (’82) AIR 1982 Mud 588 (586). (Addi- 
tional written statement filed with Court’s 
permission by a minor after majority — Objection 
to misjoinder allowed.)] 

9. (’82) AIR 1932 Mad 583 (586). 

10. (’09) 1 Ind Cas 580 (531, 533) (Cal^ 

(’91) 13 All 432 (465) (FB). (Although the decision 
relates to the joinder of parties to a mortgage 
suit under S. 85 of the T. P. Act which has now 
been repealed, the principle of the decision, it is 
submitted, will apply even now to the addition 
of necessary parties.) 

[See also (’01) 25 Bom 433 (467). (Section 34 of 
the Code of 1882 (corresponding to 0. 1 R. 18) 
applies to objections to want of parties or non^ 
joinder or misjoinder and not to objectiona 
on the ground of want of cause of action or the 
right of suit in the plaintiff.)] 

[But see (’18) AIR 1918 Mad 585 (586).] 

11. (’14) AIR 1914 Oudh 109 (111). 

Note 3 

1. (’82) 5 Bom 609 (618). 

(’09) 4 Ind Cas 488 (489) (All). 
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settlement of issues.* The High Court of Allahabad has, on the other hand, held that a 
defendant cannot be deemed to have waived the objection under this rnle when he had 
no opportunity of taking the objection or when he was ignorant of the facts on which 
the objection depended.* 


ORDER II, 

Fbame of Suit 

R. 1 . [3* ^very suit shall as far as practicable be 
framed so as to afford ground for final decision upon 
Frame of suit, subjects in disputo and to prevent further 

litigation concerning them. 

[1877,8.42. See 0. 20 R. 12.] 


1. Scope of the Order. | 3. Subjects in dispute. 

2. Scope of the Rule. I 4. **As far as practicable.** 

It Soope of the Orders — The provisions of this Order dealing with the frame 
of suits should be so construed as not to conflict with the provisions contained in 0. 1, 
which deal with the joinder of parties to suits, on tlie well-known principle that a 
statute should be construed as a whole.^ 


2f Soope of the Rule* — The object of this rule is, that all matters in disputo 
between the parties and relating to the same transaction should as far as possible be 
disposed of in the same suit.^ The penalty for non-compliance with the rule is provided 
partly by Section 11, Explanation IV and partly by O. 2 R. 2.* 

Section 11, Explanation IV provides that any matter which might and ought 
to have been made a ground of attack or of defence in a former suit will be deemed to 
have been a matter directly and substantially in issue in such suit and will not be 
allowed to be re-opened in a subsequent suit between the same parties although it was 
not actually adjudicated uixjn in the former suit. 0.2 R. 2 provides that every suit 
should include the tvhole of the claim which the plaintiff is entitled to make in respect 
of the same cause of action, and that if he omits to include any portion of such claim 
he shall not be entitled to sue again in resi)ect of it. 

This rule has reference mainly, if not exclusively, to correct joinder of causes of 
action, adeciuato inclusion of reliefs claimed, and so forth, rather than, to joinder of 
parties.* 


8. SnbJeotB in dispute. — The expression ^'subjects in dispute” has nowhere 
l)een defined in the Code and the decisions bearing on the question are not always 
reconcilable. But an examination of these decisions leads on the whole to the view that 


bhe expression “subjects in dispute** refers to the right claimed by one jMirty against the 


2. (*15) AIB 1915 Mad 819 (819). 

3. (’92) 14 All 524 (52G). 

Order 2 Rule 1 — Nele 1 
1. (*11) 12 Ind Cas 857 (858) ; 7 Nag L R 180. 

Note 2 

1. (’98) 25 Cal 871 (890). 


(’32) AIR 1932 Bom 175 (176). 

(1900) 27 Cal 724 (761). 

2. (’02) 26 Mad 760 (766, 767). 

(’31) AIR 1981 Bom 114 (116). 

’3. (’14) AIR 1914 Lah 187 (192) : 1916 Pun Re 
No. 8. 


0.iR.|18 

Nous 


0. 2 R. 1 
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note 8 


other with referenoe to a particular legal relation or transaction between the parties. In 
other words, the words mean '*the cause of action or the subject-matter of litigation, 
that is, the right which one party claims as against the other, and demands the 
judgment of the Court upon.”^ Applying this construction, the present rule requires the 
plaintiff to bring forward his whole case as to the particular legal relation or transaction 
on which his suit is based but does not require him to raise in the same suit matters 
pertaining to a di ff event legal relation or transaction, although such matters may have 
a bearing on the right claimed by the plaintiff. 

Thus, where A sues B to recover certain property on the ground that he had 
acquired a title to the property by adverse iDossession and he fails to prove his claim, he 
cannot sue again to recover the same property on the ground of his general title? The 
reason is that where a plaintiff sues as owner ho should bring before the Court in the 
same suit all the grounds of attack available to him with reference to his claim for 
ownership.* 

But suppose X sues Y to recover certain lands on the ground that Y held them 
as lessee under X and that the lease had expired. X fails to prove the lease and sues again 
for the recovery of the same lands on the strength of his general title. The second suit 
is not barred because the legal relationship between the parties in the second suit is 
different from that in the first.^ Similarly, a person suing to redeem a specific mortgage 
of a certain property is not debarred, upon his failure to prove the mortgage from suing 
to redeem another specific mortgage on the same property, because the transactions 
between the parties on which the suits are based are different.® 


The following are some more examples of cases bearing on this branch of the 
subject — 

(1) As a general rule, a suit for partition should embrace the whole partible 
property belonging to the parties.® (But this rule is subject to various 


* Note 3 

1. (’03) 26 Mad 760 (766). 

2. (’78) 18 Suth W R 163 (164, 165) (P C). 

3. (*08) 31 Mad 885 (391, 896). (In first suit 
claim through A and in second suit claim 
through 2?.) 

(’01) 25 Bom 189 (192, 197). (First suit based on 
survivorship, second suit on heirship.) 

(’26) AIR 1926 Mad 234 (285). (In first suit cUim 
as heir ot A. In second suit claim as heir of B.) 

(’23) AIR 1923 Mad 257 (259) : 46 Mad 135. 
(First suit biificd on right by purchase, second 
suit based on right by inheritance.) 

(’20) AIR 1920 Mad 900 (900). (Plaintif! suing 
for redemption as karnavau — On failure, suit as 
successor for same relief— Second suit is barred.) 

(’10) 6 Ind Gas 233 (238) ; 34 Mad 97. 

4. (’99) 22 Mad 323 (325). 

(’84) 8 Bom 174 (181). 

(1900) 23 Mad 629 (632). 

5. (*02) 26 Mad 760 (775, 776). 

[See also (’84) 6 All 616 (617). (Plaintill's title to 
two houses resting on same title deed — Defen- 
dant ousting plaintiff from the two houses on 
different occasions — Plaintiff entitled to sue 
separately in respect of the two houses.) 

(’85) AIR 1985 Nag 226 (228): 81 Nag LRSupl 
(FB). (A holder of two separate mortgages on 
the same property is not prevented from suing 
s^rately on each of such mortgages, as the two 


separate mortgages give rise to two indepen- 
dent cau.ses of action — This case relates to 
mortgages executed before 1st April 1980 to 
which S. 67 A of the Transfer of Property Act 
as amended by Act 20 of 1929 does not apply — 
Tho law under S. 67A of the T. P. Act as 
amended is different.)] 

6. (’20) AIR 1920 All 87 (88). (Portion of pro- 
petty omitted — Suit not to be dismissed forth- 
with but opportunity for amendment to be 
given.) 

’33) AIR 1933 Lah 588 (589). 

’97) 24 Bom 128 (130, 183, 184). 

I ’83) 7 Bom 272 (277, 278). 

’74) 11 Bom H C R 69 (71). 

I ’70) 7 Bom H C R A C 46 (49). 

I ’23) AIR 1923 Cal 501 (502, 504). 

’16) AIR 1916 Pat 347 (348): 1 Pat L Jour 898. 

I ’18) 18 Ind Cas 866 (866) (Cal). 

’ll) 10 Ind Cas 854 (355) (Cal). 

I ’09) 8 Ind Cas 247 (250) (Cal). 

I ’87) 14 Cal 122 (123). 

I ’86) 12 Cal 566 (569). 

I ’85) 11 Cal 396 (399). 

I ’81) 7 Cal 577 (581). 

I ’80) 5 Cal 474 (476). 

I ’76 25 Suth WR 358 (855). 

I ’71) 15 Suth W R 111 (112). 
i ’74 22 Suth W R 888 (888). 

(’16) air 1916 Lah 25 (26). ' 
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exceptions’) It has also been held that in such a suit all the disputes arising 
between the parties should be settled in one suit instead of leaving the parties 
to have their disputes determined piecemeal at different times by different 
Courts.® 

(2) As a general rule, a partner cannot sue merely for his share of the profits of the 

firm, but must sue for taking the whole accounts of the firm.® 

For exceptions to the general rule, see the cases noted below.^® 

(3) Every suit for pre-emption must include the whole of the property subject to the 

plaintiff’s right of pre-emption.*' 


( ’17) AIR 1917 Mad G20’(621). 

4 ’02) 26 Mad 367 (379): 29 Ind App 76 (PC). 

’29) AIR 1929 Oudh 162 (164). 
i ’09) 4 Ind Gas 812 (814) (Upp Bur). 

[But Me (’83) AIR 1933 Loh 465 (466). (Suit for 
partition of common properties as distinct from 
joint properties is not liable to be dismissed 
on the ground that some properties were not 
included.)] 

7. (’06) 2R All B9 (40, 41). (Purchaser of a portion 
of joint family property.) 

(’14) AIR 1914 Gal 212 (214). 

(’98) 22 Rom 922 (927). (Property situate in differ- 
ent jurisdictions.) 

(’94) 18 Bom 389 (392). (Property partly within 
and partly without British India.) 

(’68) 8 Mad H 0 R 876 (377). 

(’04) 6 Beng Ij R 184 (140). 

(’01) 28 All 216 (217,218). 

{’96) 20 Bom 467 (468, 469). 

(’06) 28 All 60 (61). 

(’99) 23 Bom 597 (600, 601). 

(’19) AIR 1919 Gal 243 (248). (Dwelling house can 
be partitioned separately if not inconvenient.) 
(’09) 3 Ind Gas 21 (21) (Gal). 

(’92) 20 Gal 682 (686). 

(’12) 16 Ind Gas 383 (384) (Gal). (Suit for partition 
of a part of joint property — Defendant not 
objecting — Suit is maintainable.) 

(’32) AIR 1932 Nag 92(93). (Property inadvertently 
omitted from partition suit — Subsequent suit 
for partition of such property is maintainable.) 
(’08) 86 Gal 961 (968). (By mistake or consent part 
only of the projicrties partitioned— Subsequent 
partition of the remainder is not prohibited.) 
(’08) 12 Gal W N 640(641). (Case of co-owners — 
Rule against partial partition docs not apply to 
co-owner.) 

(’07) 34 Gal 1026 (1028). (Putnidar having right 
over fractional share of one of many mouzahs 
can maintain suit for partition of that share.) 
(’87) 14 Oal 886 (838). 

(’67) 4 Moo Ind App 137 (168) (PG). (Partition 
may be partial.) 

(’24) AIR 1924 Mad 124(124): 46 Mad 844. (Rule 
against partial partition does not apply to com- 
mon property as distinguished from joint pro- 
perty.) 

(’87) 10 Mad 884(888). 

(’12) 14 Ind Oas 624 (627, 628) (Mad). 

(’ll) 84 Mad 402 (404, 406): 6 Ind Gas 491 (493). 
(Transferee of a portion of joint tenancy can 
maintain a suit for his share.) 


(’96) 19 Mad 267 (268). 

(’82) 6 Mad 196 (197). 

(’06) 28 Mad 216 (222, 223). 

(’04) 27 Mad 361 (367). 

(1900) 23 Mad 608 (612). 

(’31) AIR 1931 Sind 143 (144). (Property claimed 
adversely to the father and son by a stranger can 
bo subsequently partitioned.) 

(’95) 18 Mad 418 (419). (Assumed.) 

(’80) 2 Mad 317 (324). (Partition may be partial 
either as regards persons or properties.) 

(’70) 6 Mad H 0 R 419 (422). 

[See (’16) AIR 1916 Cal 891 (893). 

(’67) 11 Moo Ind App 75 (89, 90) (P C).] 

also (’14) 22 Ind Gas 30 (31) (Gal). (Lands 
not belonging to all the co-sharers should not 
be included in the suit.) 

(’06) 1 Gal L Jour 40 (42). 

(’13) 21 Ind Gas 690 (591) (Nag).] 

8 . (’29) AIR 1929 Bom 424 (429). 

9. (’71) 16 Suth W R 141 (142). (Partner cannot 
sue for pro6ts up to a particular time only.) 

(’87) 9 All 120 (121). (Suit in respect of certain 
losses only of a partnership does not lie.) 

(’69) 2 N W P H C R 90 (92). (A particular item 
only of a partilorsbip claim cannot be the sub* 
ject of a suit.) 

(’74) 21 Suth W R 800 (301). 

[See (’76) 12 Bom H 0 K 165 (167).] 

[See also (’32) AIR 1932 l»at 15(18): 10 Pat 792. 
(’31) 1981 Mad WN 467 (469). (One partner can 
sue another on an individual debt due by the 
latter.) 

(’33) AIR 1933 Nag 127 (129) ; 29 Nag L R 10.] 
[But see (’81) AIR 1931 Mad 300 (802): 64 Mad 
671.] 

10. (’96) 18 Mad 134 (136). (Suit for contribution 
lies as between partners.) 

(’99) 26 Gal 262?i (265?i, 266n). (Some of the 
partners contracting debt — Such debt not being 
joint liability of entire partnership — One of the 
contracting "partners paying the whole debt — 
Suit by him against other partners for contribu- 
tion is maintainable.) 

(’99) 26 Cal 264 (262). (Do.) 

(’76) 12 Bom H 0 R 97 (112). (Do.) 

(’01) 1901 Pun Re No. 110, p. 384. (Where equity 
requires, the rule that a partner cannot sue for 
his share only might bo relaxed.) 

(’09) 1 Ind Gas 884 (886) : 82 Mad 76. (If partial 
accounting would not work injustice it might bo 
allowed.) 

11. (*86) 6 All 428 (424, 426). 
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(4) In a suit for declaration of the right to maintenance, the plaint must be so framed 

as to enable ascertainment of the actual extent of the right, e., of the amount- 
of maintenance.^^ 

(5) A suit to enforce, or to redeem a mortgage partially is, as a rule, not maintain- 

able.^^ In a suit by the vendee to recover possession of the property from the 
vendor, the equity in favour of the vendor arising on account of the non-payment 
of the whole or part of the purchase money may also be enforced.^'* 

(6) Although in a suit on the mortgage, full accounts should be taken between the 

mortgagor and the mortgagee, the mortgagor is not entitled to claim an account, 
of an entirely independent transaction.^® Where in proceedings under Section 146 
of the Criminal Procedure Code, the property is placed in the possession of a 
receiver, and a civil suit is brought for the determination of the rights of the 
rival claimants, the right of the successful claimant to obtain |)osse88ion from the* 
receiver is not a ''subject in dispute" in the suit, and hence the suit need not 
include a prayer for possession.^® 

4. "As far as praotioable.** — If the plaintiff would be embarrassed in his 
suit, as for instance, where the evidence in support of one ground of his claim is 
destructive of the other^ground, he is not bound to bring into the same suit, both the 
grounds of his claim.^ 


R. 2. [S. 43.] (1) Every suit shall include the whole of 
Suit to claim* which the plaintiff is entitled to make 

th« whole claim. jn respect of the cause of action;’ but a plaintiff 
may relinquish’^ any portion of his claim in order to bring the 
suit within the jurisdiction of any Court. 

(2) Where a plaintiff omits to sue in respect of, or inten- 

. tionally relinquishes, any portion of his claim,’®* 

of imrt of claim. jj© ©jjall not aftorwards sue®’ in respect of the por- 

tion so omitted or relinquished. 

(3) A person entitled to more than one relief in respect of 

OmifdoD to Mia causo of action may sue for all’* or any 

for one of teverai of such relief s; but if he omits, except with the- 
'*®***‘ leave of the Court,®® to sue for all such reliefs,’* he 

i^all not afterwards sue^ for any reliefe so omitted. 


Explanation.— For the TpuTpoaea of this rule an obligation 
and a collateral security* for its performance and successive claima 


(’81) AIB 1031 Oudh 52 (53). 

12. (’26) AIB 1926 Sind IB (19). 

[See also (’81) AIB 1931 Cal 670 (671). (Will — 
Maintenance out of income — Suit need not be 
framed as on a charge.)) 

13. (’99) 22 Mad 209 (211, 212). 

[See aim (’81) AIB 1981 Cal 806 (807).] 

14. (’29) AIR 1929 Bom 60 (68). 


15. (’80) AIB 1980 Cal 85 (85, 86). 

16. (’25) AIB 1925 Mad 427 (428). 

[See also (1900) 24 Mad 89 (42). (Snitfor posHk- 
sion — Title not denied— Bo declaration ntod 
be asked.)] 

Note 4 

1. (’08) 81 Mad 885 (896). 



SPLITHN.0 OF OLAIU 


1337 


arising under the same obligation^ shall be deemed respectively to 
constitute but one cause of action. 

IllvAtraiion 

A lets a house to B at a yearly rent of Bs. 1,200. The rent for the whole of the years 1905, 
1906 and 1907 is due and unpaid. A sues B in 1906 only for the rent due for 1906. A shall noi 
afterwards sue B for the rent due for 1905 or 1907. 

[ 1877 , 8 . 43 ; 1859 , 8 . 7 .] 


1. Legislative changes. 

2. Scope and object of the Rule. 

3. Distinction between this Rule and Explana- 

tion IV to Section 11. See Kote 2 to 
Section 11. 

4. Suit to include the whole of the claim in 
respect of the cause of action. 

5. Plaintiff must have been aware of the 

claim. 

6. Court must have jurisdiction to try 

the claim. 

7. ** Same cause of action.*' 

8. Obligation and collateral security. 

9. Successive claims arising under the 

same obligation. 

10 Omission to sue in respect of a portion of 
a claim. 

11. Minor. 

12. Intentional relinquishment. 

13. Suit to include all reliefs in respect of the 

same cause of action. 

14. Omission to sue for all reliefs. 

15. Suits for possession and rent. 

16. Suits for specihc performance and 

other reliefs. 

17. Partition suits. 


18. Mortgage suits. 

19. Other examples. 

20. Leave of Court. 

21. Identity of the parties necessary for the 

application of the Rule. 

22. The previous decision must have been on 

the merits to operate as a bar. 

23. Rule does not apply to different causes of 

action. 

24. First suit for possession — Second for 

mesne prohts. 

25. First suit for interest — Second for 

principal. 

26. Other examples. 

27. "Shall not afterwards sue." 

28. Setoff. 

29. Plea in defence not barred. 

30. Insolvency proceedings — Not suits. 

31. Execution proceedings. 

32. Proceedings under Paragraph 20 of 

Schedule 11 of the Code. 

33. Application to sue in forma pauperis. 

34. Exceptions to the Rule as to the splitting 

up of claims. Soe Note 14. 

35. Amendment of plaint. 

36. Revenue and Village Courts. 


Other Topics (miscellaneous) 


Addition of claims. Sco Note 6. 

Advocate-General and trustees. See Note 21. 
Burden of proof. See Note 27. 

Burmese Buddhist Law — Suits for partition or 
divorce. See Note 26. 

"Cause of action” — Meaning of. See Note 7. 
Claims not available previously. See Note 10. 
Conversion and trespass. See Note 19. 
Declaration and injunction. See Notes 26 and 
19. 

Declaration or possession. See Note 26. 

Default clause— Waiver. See Note 10. 

Different interests in same properties. See Note 
26. 

Dispossession of several properties by several acts. 
Bee. Note 26. 

Distinct and different titles. See Notes 21 and 

10 . 

Effect of withdrawal of suits. See Note 10. 
Ejectment suits and title suits. See Note 26, 


Exceptions to the rule as to omission of reliefs. 
See Note 14, 

Formal possession and subsequent acts. See Note 

26 . 

Heirship of different persons. See Note 2G. 
Instalment bonds. See Note 9. 

Joint debtors. See Note 21. 

Legacy or gift and share of inheritance. See Note 
26. 

Malabar tarwad. Soe Note 26. 

Mistake in description. See Note 26. 

Mortgage and lease— Suit for rent alone — Effect. 
Sm Note 10. 

Mortgagors transferees. See Note 26. 

Omission by ignorance of facts. See Note 10. 
Omission by oversight or mistake or accident. 
See Note 5. 

Partnership suits. See Notes 26 and 19. 

Plots under water on date of first suit. See Note 

10 . 

Possession and damages. Sec Note 26. 


0.SS..2 

V 
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PoBsesslon of land and damages for crops. See 
Note 26. 

Promissory notes and original causes of action. 
See Note 26. 

Properties held by family and strangers — Parti- 
tion suits. SoQ Notes 10 and 21. 

Redemption suits. See Notes 26 and 10. 

Reliefs not available previously. See Note 14. 

Removal of obstruction and damages. See Note 
26. 

Restitution proceedings. See Note 81. 

Reversioners* suits before and after the widow's 
death. See Notes 21 and 26. 

Sale of goods — Part delivery — Damages. See 
Note 10. 

Same transaction but different causes of action. 
See Note 23. 

Separate alienations of same person. See Notes 21 
and 26. 


Separate contracts in same deed. See Notes 26 
and 21. 

Simultaneous suits. See Note 27. 

Specific performance and injunction. See Note 16. 

Specific performance and refund. See Note 26. 

Subsequent excess collections. See Note 26. 

Suit by coparcener for declaration of non-binding 
nature of mortgage in respect of some alone 
of the hypothoca. See Note 10. 

Suit by reversioner for some of several properties 
alienated. See Note 10. 

Suit on compromises of previous suits. See Note 
26. 

Suits on no cause of action and right cause of 
action. See Note 26. 

Suits on subsequent cause of action. See Note 26. 

Two or more bonds for a single debt. See Note 
26. 

Wrongful seizure and detention. See Note 19. 


1. Legislative ohan^ee. — The present rule differs from the corresponding 
Section of the Code of 1882, viz,, Section 43 in the following respects — 

(1) The word “relief** in paragraph 3 has been substituted for the word 
^‘remedy** in the old Section. 

(2) The words “obtained before the first hearing*' which occurred in the old 
Section have been omitted. 

(3) The expression “successive claims arising under the same obligation’* has 
been added in the Explanation. 

(4) The illustration has been redrafted so as to cover a case of rent due for a 

period subsequent to that for which the suit was instituted. 

• 

2. Scope and object of the Rule. — > Order 2 Buie 2 is based on the principle 
that the defendant should not be twice vexed for one and the same cause.^ This rule 
merely deprives the claimant of his remedy and does not vest any right in any of 
the defendants.^ The rule is directed against two evils, the splitting of claims and the 
splitting of remedies.^ It provides that if a plaintiff omits any portion of the claim 
which be is entitled to make or any of the remedies which bo is entitled to claim in 
respect of the cause of action for his suit, be shall not thereafter sue for the portion of 
the claim or for the remedy so omitted.^ It follows from this, that the rule does not 
preclude a second suit based on a distinct and separate cause of action} (See Note 23 
below.) 


Order 2 Rule 2 — Note 2 

1. (’15) AIR 1915 Oal 126 (126) : 41 Gal 825. 

<’81) AIR 1931 P 0 229 (230) (PC). 

<*11) 10 Ind Gas 336 (337) (All). 

1*97) 19 All 879 (883) (PB). 

{ *10) 6 Ind Gas 226 (227) (All). 

[See {*81) 10 Mad 847 (350, 351). (Suit which is 
virtually for same relief though in a different 
form is barred.) 

(*84) AIR 1984 Mad 99 (100). (Though this rule 
does not apply to village Gourt8,S. 18 of Madras 

' Village Gourts Act enacts a similar provision.)] 

2. (*83) AIR 1988 AU 228 (229). 

3. (’01) 25 Bom 101 (167). 

<’16) AIR 1915 Gal 126 (126): 41 Oal 835. (Rule 


does not apply where there are several causes of 
action.) 

(’10) 6 Ind Gas 226 (227) (All). 

(’21) AIR 1921 Lah 809 (810). (Mortgagee failing 
in suit for possession cannot again sue for mort- 
gage money.) 

4. (’01) 25 Bom 161 (167). 

(’88) AIR 1983 Lah 412 (415). 

(’21) AIR 1921 Lah 809 (810). 

(’70) 2 N W P H 0 R,90 (91, 92). (Disobedience 
of rule does not cause dismissal of present suit 
but only bars a second suit for the omitted pCM^ 
tion.) 

[See (’10) 6 Ind Gas 226 (227) (All).] 

5. (’88) Ant 1988 Lah 
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The rule has reference to the subject-matter of the claim and not to the persons 
against whom it may be made.® Hence, an objection on the ground of nonjoinder of 
parties is not within the rule. (See Note 21 below.) It is not open to parties by 
agreement between themselves to override the rule laid down by the Legislature, as 
regards the splitting of causes of action.^ The rule being penal in its nature should be 
construed strictly.® 

It has been held that Section 141 ante does not apply to an application for 
restitution. This rule, therefore, does not apply to an application for restitution. Hence, 
an application for restoration of possession by way of restitution does not bar an 
application for mesne profits.® (See also Note 31, infra) 

8. Distinotion between this Bale and Explanation lY to Section 11. — 

See Note 2 to Section 11, ante. 

9. Suit to include the whole of the claim in respect of the cause of 
action. — Sub.rule 1 provides that every suit shall include the whole of the claim 
which the plaintifi: is entitled to make in respect of the cause of action, on which the 
suit is based. But under sub-rule 3 where the plaintiff is entitled to several relie fs^ 
he may sue for one or more of such reliefs, and reserve his right, with the leave of 
the Court, to sue later on for the other reliefs. A is entitled to recover from B 
Bs. 15,505 personally, as well as from out of B's properties on which the amount is 
charged. A sues for Es. 4,000 only out of the claim for Rs. 15,505, and subsequently 
sues for the balance. The subsequent suit is barred inasmuch as the whole claims 
namely for the recovery of Rs. 15,605, cannot be split up.^ Suppose now that A sues 
for the recovery of the whole of Rs. 15,505 personally from J5, and later on brings a 
fresh suit for sale of the properties charged. This he can do, inasmuch as in this case 
there is no splitting of claim, but only of remedies, w^hich a mortgagee is entitled to do. 

Seo the undermentioned decision.^ 

S. Plaintiff muet have been aware of the claim. — In order that the bar 
contained in 0. 2 R. 2 may apply, the plaintiff must have been aware, at the time of 
his first suit, of his right to the portion omitted by him or of the facts which would 
have entitled him to sue for it.^ If he was so aware of his right, the fact that omission 


(70) 14 Moo Ind App 187 (197) (PC). 

6. (*84) 10 Cal 924 (927). 

7. (’10) 6 Ind Cas 821 (824): 1910 Pun ReNo. 19. 

(’14) AIR 1914 Lah 121 (122): 1914 Pun He No. 4. 

8 . (’86) 12 Gal GO (63). 

(’15) AIR 1916 Gal 126 (126): 41 Cal 825. 

(’86) 12 Cal 339 (345). 

9. (’35) AIR 1935 Cal 206 (208): 62 Cal 217. (Fol- 
lowing AIR 1918 Pat 396.) 

Note 4 

1. (’01) 26 Bom 161 (164, 165, 166, 167, 168). 

(’09) 1 Ind Oas 319 (320) (Bom). (Breach of con- 
tract— Suit in respect of breach of one stipulation 
—Subsequent suit in respect of breaches of other 
stipulations is barred). 

(’81) 5 Bom 463 (465). (Leave asked at the first 
hearing for reserving remedies under the mort- 
gage, the plaintiff then taking only a money 
decree— Leave granted.) 

(’17) AIR 1917 Oal 841 (848, 844) : 43 Cal 95. 
(Cause of action for minimum royalty and that 
for excess royalty same — Plaintiff suing for 
minimum royalty alone cannot bring a suit for 


excess royalty subsequently.) 

[See also (’06) 30 I3om 156 (163). (Mortgagee 
holding two mortgages over the same property 
—Suit ill respect of later mortgage alone not 
maintainable.)] 

2. (’36) AIR 1936 Lah 379 (380). (A, standing 
surety for D, a lessee under a leiise, in respect of 
the rent payable by the latter — I^essor not realiz- 
ing the rent for a year fully from B, suing A for 
the same— At that time, the rent for another 
year had fallen due— But the lessor's suit against 
A did not include a claim for this rent— A suit 
was subsequently brought against A for this rent 
— It was held that the suit was not barred under 
this rule because, if a claim for this rent had also 
been included in the previous suit, the lessor 
would have been in the positiou of having elected 
to sue one of two equally liable persons and his 
right of action against the lessee would have 
lapsed.) 

Note 5 

1. (’96) 19 Mad 145 (148). (Rule applies only to 
cases in which the plaintiff had knowledge of 
the claim he was entitled to make.) 


0. 2 R. 8 
Rotes 8-S 



1340 


SFLITTIHO OF OLAlll; 


Oi 2 B. 2 to include any portion of his claim in his former suit was accidental or due to mere 
ftotes S-6 oversight will not exempt him from the bar.‘ 

6. Court must have jurisdiotion to try the olaim. — The bar of 0. 2 B. 2 

does not apply unless the Court which tried the former suit had jurisdiction to try 
the olaim omitted by the plaintiff.^ Thus, where the prior suit was in a Revenue 
Court, and the later suit was in a Civil Court in respect of a claim not triable by the 
Revenue Court, the later suit is not barred under this rule.’* Similarly, where the 
addition of the claim would offend the provisions of 0. 2 R. 4 or R. 6, it may be 
omitted, and subs^uently sued on.® So also, where the sanction of the Government* 
or a certificate under the Pensions Act® was a necessary condition to the entertainment 
of the suit and such condition was wanting in the former case, a subsequent suit is 
not barred. 


(*23) AIR 1923 All 230 (280,231). (Omission under 
a mistaken assumption — Subsequent suit in 
respect o! it is not barred.) 

Plaintiff was not aware of the facts which 

gave him the right or the right itself in the fol- 
lowing cases : 

(’10) 32 All 625 (627). 

(’78) 1 All 543 (545). (Fraudulent concealment by 
defendant of an item of property — Subsequent 
suit in respect thereof not barred.) 

(*07) 9 Bom L R 1020 (1025). (Plaintiff not aware 
of the right.) 

(’19) AIK 1919 Cal 121 (122). 

(’ll) 12 Ind Cas 684(685) (Gal). (Suit for i^rtition 
— Plaintiff not aware of existence of joint pro- 
perty— Subsequent suit for declaration to that 
property — Suit not barred.) 

(’88) 15 Cal 800 (808) : 15 Ind App 106 (PC). 
(A right which a litigant possesses without 
knowing that he possesses it, cannot be regarded 
as a “portion of his claim”.) 

(*17) AIR 1917 Lah 19 (21): 1916 Pun Re No. 94. 
(Plaintiff had no knowledge of his right.) 

(’97) 1897 Pun Ke No. 17, p. 63. (Do.) 

(’69) 1869 Pun Re No. 10. (Omission due to mis- 
apprehension — Subsequent suit not barred.) 

(’27) AIR 1927 Mad 791 (792). (Suit for rent— 
Payment of rent to be made to third party — 
Omission to sue for rent payment of which could 
not have come to the knowledge of plaintiff does 
not bar a second suit for the .same.) 

(’27) AIR 1927 Mad 213 (214, 215). (Suit for 
partition of some properties— Other properties not 
known to plaintiff — Subsequent suit for partition 
of omitted properties not barred.) 

(’18) AIR 1918 Mad 78 (81). 

(’92) 15 Mad 296 (297). 

(’91) 14 Mad 23 (24,25). (Auction sale — Suit to set 
aside sale decreed— Plaintiff not knowing that 
auction-purchaser had obtained possession— Sub- 
sequent suit for possession not barred.) 

(’83) 6 Mad 844 (350). 

(’18) AIR 1918 Nag 158 (159). (Actual knowledge 
^8 opposed to constructive knowledge is necessary 
to bar a subsequent suit.) 

(’19) AIR 1919 Oudh 262 (263): 21 OudhCas 807. 
(Ignorance of right.) 

(’81) AIR 1981 Sind 27 (27) : 26 Sind L B 423. 

(’26) 98 Ind Gael (2, 8) (Mad). 


(’86) AIR 1936 Mad 699 (700). 

2. (’67) U Moo Ind App 561 (605, 606) (PC). 
(Accidental or involuntary omissions as wdl as 
deliberate omissions are within the rule.) 

(’15) AIR 1915 AU 67 (69). (Wrong description of 
extent of suit property and acquiescence in decree 
— Further suit barred.) 

(*72) 3 N W P H C R 27 (29). 

(’70) 2NWPHCR90 (91). 

(’70) 2 N W P H C R 29 (31). 

(’17) AIR 1917 Cal 841 (848) : 43 Gal 05. 

(’05) 2 Cal L Jour 490 (492). 

[See also (’22) AIR 1922 Cal 101 (103) : 49 Cal 
1026. (Principle applies to proceedings in 
Revenue Court.) 

(’19) AIR 1919 Cal 904 (906) ; 45 Cal 305.] 

[But lee (’16) AIR 1916 All 172 (174): 38 All 217. 
(Per Walsh J.) — “Omits to sue” means “in- 
tentionally omits to sue” — This view is not 
correct.)] 

Note 6 

1. (’87) 9 All 23 (25). 

(’82) 4 All 318 (320). (4 All 180, Followed.) 

(’82) 4 All 180 (181). 

In the following cases it was' held that where 
a portion of a decreebecomes infructuous because 
of the Court which made the decree having no 
jurisdiction in respect to that parf , a subsequent 
suit in regard to that part is not barred : 

(’81) 7 Cal 739 (747). 

(’74) 22 Suth W R .308 (809). 

(’67) 3 Mad H 0 R 376 (377). 

’98) 1898 Pun Re No. 30, p. 99. 

’93) 16 Mad 481 (486). 

[But see (’12) 15 Ind Cas 296 (296) (Oudh). 
(Agreement to pay money and transfer share In 
house. Suit for money in Small Cause Court 
and separate suit in ordinary Court for hou8&— 
Separate suit barred.)] 

2. (’87) 9 AU 23 (25). 

(’82) 4 All 818 (820). (Following 4 All 180.) 

(’98) 1898 Pun Re No. 30, p. 99. 

3. (’02) 24 All 653 (554, 665). (Claim for posses- 
sion of immovable property cannot be added. tO' 
a suit to recover moveable property.) 

4 . (’70) 6 Mad H 0 R 419 (422). 

5. ('99) AIB 1999 P 0 166 (169) : 66 Ind App 
967 : 61 A)1 489 (P 0). 

(’89}i889PnntteNo.64.pmel81. 
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But the fact that the addition of a relief '^ould have deprived the Court of 0. 2 R. 2 
jurisdiction to try the suit as distinguished from the particular claim omitted, does Notes 6-2 
not affect the applicability of the rule.^ 

7* *'Sattie cause of action.*’ — For a full discussion as to the meaning of the 
expression cause of action, ** see Section 20 Notes 14 to 30. See also the under, 
mentioned case.^ 

The expression “cause of action’* in this rule means the cause of action for 
which the suit was brought.^ A rough test, although not a conclusive one, as to whether 
the cause of action in a subsequent suit is the same as that in the former suit, is to see 
whether the same evidence will sustain both suits^ and regard should bo had to tlie 
allegations in the two suits and not the facts found by the Court in the former suit.^ 

The question is, however, one of substance rather than of form^ and the causes in the 
two suits may be the same though the facts alleged may not be exactly identical in 
the two uases.^ It is not open to the plaintiff to split up the parts really constituting 
the same cause of action and file different suits in respect of them.^ 

Where a plaintiff’s first suit is based on facts which entitle him to be the sole 
heir of a deceased |)erson and his second suit is also based on such faoLs, the mere fact 
that in the first suit the plaintiff (erroneously) claims only the position of one of the 
heirs of the deceased and that in the later suit he claims to bo the sole heir does not 
make the causes of action different.® 

8. Obligation and collateral security.— Under the Explanation to 0. 2 K. 2, 

an obligation and a collateral security for its performance constitute but one cause of 


6. (’16) AIR 1916 Low Bur 48 (44). 

(’81) AIR 1931 Mad 705 (70t>, 707). 
tSr« also (’33) AIR 1933 Pat 715 (718).] 

Note 7 

1. (-06) 18 All 403 (405, 406). 

(’37) AIR 1937 Rang 824 (329). (Cauhe of action 
mean» the facts on which the plaintiff is onlitled 
to base a claim in a suit with refernnee to thb 
subject-matter of the suit.) 

[See also (’71) 16 Suth W R App 16 (19). 

(’85) AIR 1935 All 81 (82). (Cause of action re- 
fers entirely to the grounds set forth in the 
plaint as the cause of action, i.c., to the media 
upon which the plaintiff asks the Court to 
arrive at a conclusion in his favour.)] 

2. (’86) 8 Mad 520 (624) : 12 lud App IIG (P C). 

3. (’99) 23 Bom 597 (602). 

(’23) AIR 1923 All 311 (312) : 45 All 376. 

(’16) AIR 1916 Bom 810 (310, 311) : 40 Bom 361. 
(’25) AIR 1925 Oudh 624 (524. 525) : 28 Oudh Gas 
82. 

’05) 8 Oudh Cas 389 (393). 

’86) 9 Mad 279 (281). 

[See also (’ll) 11 Iiid Cas 497 (498): 88 Cal 629: 
38 Ind App 140: 6 Low Bur Rul 18 (P C).] 

[But tee (’93) 10 All 165 (173) (F B). (Test not 
accepted by Edge, C. J.)] 

4. (’82) 8 Cal 819 (828. 824). 

(’24) AIR 1924 Bom 141 (142). (Plaint allegations 
to be looked into.) 

(’09) 3 Ind Cas 395 (396) (Cal). 

(’16) AIR 1915 Lah 127 (128). 

(’15) AIR 1915 Mad 888 (888) : 38 Mad 247. 

(’10) 6 Ind Cas 288 (28G) : 84 Mad 97. (Issues in 
former suit can also be consulted.) 


(’17) AIR 1917 Low Bur 28 (29, 30) 9 Low Biir 

Rul 37. 

[But see (’10) B Ind Cas 9 (12) (All).] 

5, (’92) 19 Cal 372 (379) (F B). 

6. (’15) AIR 1915 Mad 732 (734, 735). (Suits for 
two trespasses against same defendant — If l>oth 
trespasses form one transaction and take place 
before first suit, latter suit is barred.) 

[See (’87) 1937 Oudh W N 1146 (1148). (Where 
there have been repeated interferences with the 
ownership of the same property of a person 
at different times, they are not different causes of 
action entitling the owner to briiig separate suits. 
In such a case the real cause of action is the in- 
terference with the ownership and every known 
interference should be pleaded in a plaintiff’s 
suit and relief claimed in respect of all of them. 
If it is not so done fresh suits in respect of 
each of such interferences would be barred by 
0. 2 R. 2, C. P. C.)] 

[See also (’88) 15 Cal 422 (431) : 15 Ind App 66 
(P C). (Suit for redemption — Prior suit in 
under-proprictary right — Subsequent suit in 
superior proprietary right — Difference only a 
m^e of telief— Same cause of action.)] 

7, (’25) AIR 1925 Oudh 53 (54). 

(*33) AIR 1933 Pat 715 (717). (Grant of two vil- 
lages by one document— Death of grantee — 
Grantor is entitled to resume Ixith villages — If 
he applies for resumption of only one, subsequent 
suit for resumption of other is barred.) 

[See however (’25) AIR 1925 Nag 366 (368). 
(Even one different fact makes causes of action 
different.)] 

8. (’87) AIR 1937 Rang 324 (380). 
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0. 3 Ri 2 action.^ Except for the Explanation the two would constitute distinct causes of action* 
Votes 8-10 as they are under the English Law.^ 

9. SoooesBive olaims arising under the same obligation. — Under the 
Explanation to the rule, successive claims arising under the same obligation constitute a 
single cause of action. Thus, in the case of suits on instalment bonds the plaintifif should 
claim the amount of all the instalments in arrears at the same time. Otherwise he will 
be barred from suing for the instalments omitted to be so claimed.^ So also where rent 
for several successive years is in arrears, but the plaintiff sues only for the rent of some 
years, and omits to sue for the rents due and in arrears for the years previous to or 
subsequent to the year of his suit, he cannot subsequently sue for such omitted rents.^ 
The same rule holds good in the case of suits for royalty,’ profits,* annuity,® etc. 

But where a lessee undertakes to pay a portion of the rent reserved, to the 
lessor's superior landlord, and fails to do so with the result that the lessor has to pay 
the superior landlord, the lessor may sue separately for that portion of the rent treating 
it as damages for breach of covenant by the lessee.® The reason is that in such a case 
the causes of action for the two suits are different. For other instances where the lessor 
can bring several suits, see the undermentioned cases.^ 

But though the rule bars a fresh suit in respect of one of several successive 
claims arising under the same obligation, not included in the former suit, it does not 
prevent the plaintiff from taking any other remedy which he may have for its recovery. 
Thus, where rent was due for the years 1905, 1906 and 1907 and the former suit was 
for the rent of 1905 only, the plaintiff cannot sue for the rents of the years 1906 and 
1907 but can distrain for the rent due for those years, under the rent laws.® 


10. Omission to sue in respeot of a portion of a claim. — The penalty for 
the omission to sue for the whole claim is that the plaintiff shall not afterwards sue for 

^ Notes 

1. (’80) 2 All 838 (839). 


2. (’15) 26 Ind Gas 228 (230, 231) : 41 Ind App 
142 (P C). (Ceylou G. P. Gode S. 34, corres- 
ponds to 0. 2 R. 2.) 

3. (’22) AIR 1922 P G 412 (413) : 4 Lah 82 : 50 
Ind App 115 (P C). 

Note 9 

1. (’73) 20 Suth W R 358 (361). 

(*06) 8 Bom L R 547 (549). 

[See alto (’10) 7 Ind Gas 505 (521) (Lah). 

(’86) 9 Mad 279 (280, 281). (Defendant agreeing 
to pay part of the debt immediately and ^rt 
after a fixed time->Suit brought after the time 
fixed should be for the whole debt.)] 

2. (’81) 6 Gal 791 (798). (Omission of rent for 
subsequent period.) 

(’25) AIR 1925 All 795 (796, 797). (Omission of 
rent for later years.) 

(*22) AIR 1922 Bom 152 (158) ; 46 Bom 229 (Do.) 
(’84) 8 Bom 164 (167). 

(’05) 2 Gal L Jour 490 (491, 492). (Though the 
claim for one year be taken to have been extin- 
'•'itjguisbed by satisfaction and subsequently re- 
Jijiyed by cancellation of such satisfactioa.) 

(%ii) 1 Gal L Jour 114 (115). (Deposit of rent in 
Cduri-Sait by landlord for balance should 
include claim upto the date of suit and not 
merely upto the &te of deposit.) 

(*95) 22 Cal 680 (691). 


(’85) 12 Cal 50 (51). (Omission of rent for later 
years.) 

('10) 5 Ind Gas 785 (735, 736) ; 33 Mad 317. 
(Though prior suit was dismiss^.) 

(’04) 27 Mad 116 (117, 118). (Though there was a 
separate tnuchiltka for each fasli,) 

(’98) 21 Mad 236 (237). (Though suit is barred 
other remedies are open such as distraint under 
the Rent Recovery Act.) 

(’85) 8 Mad 147 (148). 

(’95) 8 0 P L R 9 (10). (Though the suits may 
relate to different fields in the satne holding.) 

3. (’17) AIR 1917 Gal 841 (843, 844) : 48 Gal 95. 

4. (’88) 1888 All W N 142 (142). 

(’85) 7 All 761 (762, 763). 

5. (’22) AIR 1922 All 879 (380, 881) : 44 All 668. 
(Suit for one only of three instalments due — - 
Subsequent suit for other two is barred.) 

6 . (’ll) 10 Ind Gas 406 (410) (Gal). 

7. (’18) 18 Ind Gas 288 (289) (All). (Realist^ 

of rent for a certain year suspended by order of 
Collector — Separate suit after removal of snfr 
pension maintainable.) V' 

(’19) AIR 1919 Mad 273 (274). (Plaintifl px* 
chasing property and afterwards gettlpg by 
separate assignment right toarrears of reninjpw 
date of purchase— Semrate suits for lentaoolipd 
after and before purchase, maintaiiiable.) 

8. (’98) 21 Mad 286 (287), 
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the portion so omitted.^ The plaintiff cannot avoid the bar by expressly stating in his 
plaint in the previous suit that he reserves his right to sue for the omitted portion of 
the olaim.^ Nor can he avoid it by obtaining the leave of the Court to sue in respect of 
the portion of the claim omitted, inasmuch as the only leave that can be granted by 
the Court is to sue for one of several reliefs under sub-rule 3 of the rule.® 

The rule refers to the cases where a suit has been hied and the plaintiff has 
omitted therein to sue for a portion of the claim.^ It has no application where no suit 
is filed at all as where the plaint has been returned for presentation to the proper 
Court, or where the suit is filed and is withdrawn under 0. 23 R. If 

The words ‘any portion of his claim* refer not only to the physical quantum 
claimed by a plaintiff but also to the interest claimed by him; so that where a plaintiff 
who is entitled to a larger interest in the property claims only a smaller interest, 
therein, the bar under this rule will apply.® 

Suits were filed on different dates in the Civil Court for arrears of rent for 
different periods. The plaints in all the suits were returned for presentation to the 
Revenue Court. The plaints were re-presented to the Revenue Court on the same day. 
It was contended that as the date of presentation in the Revenue Court is the date of 
the institution of tlie suit in that Court, the plaint must comprise a claim for all arrears 
of rent up to the date of the presentation in the Revenue Court and as the plaintiff had 
not presented in the Revenue Court any plaint including all the arrears up to the date 
of presentation, one or the other of the suits must bo held to be barred under this rule. 
It was held, overruling the contention, that in the circumstances of the case all the 
plaints must be taken together and treated as one document and that the fact that the 
Court numbered the suits separately or that the plaintiff omitted to ask the Court to* 
treat them as one suit and give it one number did not amount to an omission to sue or 
a relinquishment of any portion of the claim within the meaning of this rule.’^ 

As to the meaning of the words “he shall not afterwards sue,’* see Note 27 below. 
Suits for breaches of contract, — Where the plaintiff in a suit for damages for 
breach of contract omits to claim a |X)rtion of the damages duo to him, he cannot 
subsequently sue for such portion® although the omitted portion may relate to a 
different stipulation in the contract.® But where the covenants although contained in 
the same contract create distinct obligations, the breach of each of them will give rise 


Note 10 

1 . (’05) 2 Ciil L Jour 480 (484). 

(’38) AIR 1988 Lah 412 (415). 

[See also (’31) AIR 1931 Bom 114 (116). 

(’68) 5 Bom H C R A 0 173 (175),] 

2. (’17) AIR 1917 Cal 568 (570). 

(’70) 2NWPH0R90 (91). 

(’93 20 Cal 822 (328, 824, 825). 

(’38) AIR 1988 Rang 76 (79) : 1037 Kang LR 447. 

3. (’09) 1 Ind Cas 819 (820) (Bom). 

4. (’19) AIR 1919 Cal 904 (907) : 45 Gal 805. 

5. (’17) AIR 1917 Mad 948 (949) : 40 Mad 291. 
(’95) 17 AU 53 (54, 56). (10 Mad 160, Followed). 
(’76) 1 All 824 (825). 

(’ll) 9 Ind Caa 966 (957) (Lah). (Portion of claim 
withdrawn— Thd rule does not bar a fresh suit in 
respect of the claim withdrawn.) 

(’17) AIR 1917 Lah 414 (416, 417) : 1917 Pun Re 
No. 65. 

(’87) 10 Mad 160 (164). 

(’85) 7 All 624 (626). (Suit struck off for non- 


appearance of parties with leave to file a subse- 
quent suit — Lator suit not barred.) 

(’25) AIR 1925 Rang 118 (119). (Relief omitted 
in the suit withdrawn can be added in the 
second suit.) 

[See also (’08) 30 All 279 (281). (Withdrawal of 
suit without leave— Second suit barred.) 

(’05) 10 Cal W N 8 (11, 12). (Withdrawal of suit 
with permission— Subsequent suit not barred.)] 

6 . (’87) AIR 1937 Rang 324 (330). (Plaintiff 
entitled to property as sole heir claiming only 
the interest of co-heir.) 

7 . (’89) AIR 1939 Mad 724 (729). 

8. (’83) 9 Cal 143 (146). 

(’07) 3 Nag L R 80 (80). (Eviction by person with 
paramount title— Suit for damages for breach of 
covenant for quiet enjoyment — Only one such 
suit lies.) 

9 . (’09) 1 Ind Cas 319 (320) (Bom). 

(*14) AIR 1914 Lah 26 (28). (Sale of goods partly 
in exchange of other goods and partly for cash 
payable by instalments — Penalty provided for 


0.aB.S: 
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to a distinct cause of action.^** A person enters into a contract of service mth another 
Soto 10 for, say a year, but before the expiry of the year, wrongfully dismisses the servant. In 
such a case the servant’s suit fur damages for breach of contract should include the 
payment due to him for the whole year. It is not open to him to split his claim into 
twelve monthly instalments and sue for each of them separately.^^ Sinofilatly, where the 
defendant commits breach of a contract of sale of goods by refusing to accept a portion 
of the goods contracted to be purchased by him, and also by refusing to pay for the 
goods accepted, there is only one cause of action. The plaintiff cannot split it up and 
sue separately for the price of the goods accepted by the defendant, and for damages 
for the non-acceptance of the other goods.^^ 

A contrary view, however, was taken by Garth, C. J., in the undermentioned 
case.^^ According to the learned Chief Justice a claim for the price of goods sold is 
essentially a claim for debt and is therefore a cause of action of a different nature from 
a claim for compensation for not accepting goods which is essentially a claim for 
damages. But, Wilson, J., who sat with him in that case held that there was only one 
cause of action in such circumstances and his view was approved of in I. L. B. 19 
Calcutta 372 (F. B.). 

Prima facie each separate order and delivery of goods constitute a separate 
cause of action.^^ But if all the goods were to be delivered under a single contract, then 
it would be a case of successive claims arising under the same obligation within the 
Explanation to 0. 2 B. 2 and there would be only one cause of action.^® But whore the 
parties expressly provide in the indent that each monthly shipment should be treated 
as a separate contract, there would be a separate cause of action in respect of each 
monthly shipment.^* 

Suits relating to different proverties, — Where the facts complained of are the 
same, there is only one cau^ of action though the reliefs sought may relate to different 
properties or different portions of a property.^^ 

default of cash payment — Default of both held 
to be one cause of action.) 

<’20) AIR 19*20 Low Bur 50 (51) : 10 Low Bur 
Rul 111. (Contract with two covenants— Breach 
of both constitutes one cause of action.) 

[But (’08) 1906 All WN 199(200). {Quote.)] 

10. (’14) AIR 1914 Lah 26 (29). (Covcimuts 
secured in a different manner.) 

(*97) 21 Bom *267 (271). (Independent covenant 
lor payment of interest in mortgage deed.) 

(’16) AIR 1915 Cal 126 (128); 41 Cal 825. (Contract 
lor supply of goods by monthly instalments 
providing that each instalment and item is to 
be treated as a separate contract— Separate suits 
. lor damages not barred.) 

<’28) AIR 1923 Gal 615 (619). (Breach ofcovenant 
to pay rent to landlord and also to pay certain 
cesses to the Government Landlord being 
compelled to pay the cesses — Landlord has 
distinct causes of action in respect of the rent 
and the cesses.) 

(’20) AIR 1920 Nag 282 (238) : 16 Nag L R 186. 

(Berate coveounts in same deedp-Performance 
^each secured in a different way— Separate suits 
are not barred.) 

IL (*68) 1868 Pun Re No. 86. 

<’80) 6 Cal L Rep 91 (92). 

[But fM (’82) 1882 Pan Be No. JO, p. 209* 


(Lease for a season wrongfully terminated before 
expiry of period — Lessor can at his option sue 
for rent as it fell due or for damages at once.)] 

12 . (’92) 19 Cal 872 (876, 380) (F B). (Approving 
the view taken by Wilson, J. in 12 Gal 339.) 

13 . (’86) 12 Cal 889 (841, 842). 

14. (’24) AIR 1924 Rang 249 (252) : 2 Rang 66. 
(’24) AIR 1924 Rang 145 (146j : 1 Rang 694. 

(’16) AIR 1916 Mad 544 (545). 

15 . (’24) AIR 1924 Rang 249 (252) : 2 Rang 66. 
(’24) AIR 1924 Rang 145 (146) : 1 Rang 694. . 

16 . (’96) 19 Mad 804 (806). (Followed in AIR 
1915 Cal 126.) 

(’15) AIR 1915 Cal 126 (127) ; 41 Cal 826. 

17 . (1865) 8 Suth WR25(27). (Suit for possession 

of ancestral property by father— Sabseduent suit 
b^ son on the same cause of action tnoogh for 
different property— Suit is barred.) *** 

(’87) 1887 All W N 108 (108). . 

(’67) 11 Moo Ind App 551 (605) fPO). (Defendant 

by purchaser of holding —r Prior suit lor posses- 
sion of part of holding dismissed — Suit it pxHt 
maintainable even in respect of portion riiot 
included in former suit.) * 

(’28) AIR 1928 Lah 566 (567). - 

(*09) 4 lud Cai 410 (418) (Lah). ; ^ . v ^ * 



SP£n!StNG OF OLkm^ 


1S46 


This is BO even thongh the plaihtiff^^ or the defendsnt^* may claim the properties ' 
under different^ titles. Thus, a suit by a reversioner on the death of a Hindu widow to 
recover properties improperly alienated by her must include all the items alienated 
by the Ividow.^ Similarly, a suit by a coparcener attacking the mortgage of certain 
•coparcenary pioperties is a bar to a similar suit in respect of another property included 
in the same mortgage.^^ 

Suit for rent. — A suit for rent must include the whole amount due to the 
plaintiff as rent.^^ Thus, though there may be separate muchilikas for each faslit and 
the rent for a particular fasli is thus payable under the particular muchilika, yet, 
non-payment of rent by the tenant at a particular time is but one cause of action as 
far as the landlord is^concerned.^^ 

Suit for damages for tort. — A claim to damages arising out of assault cannot 
be split up into two suits, one for actual pecuniary loss and another for general 
damages, as for injury to feelings.^^ In a suit for damages for tort the entire amount 
of damages has to be recovered in one suit and several suits therefor should be 
discouraged*® 


Suit for demurrage. — A plaintiff in a suit for demurrage, who omits to claim 
a portion of the relief, cannot subsequently sue in respect of it 

Suit for accounts. — Where the plaintiff in a suit for accounts omits some 
items, he cannot sue again in respect of the items so omitted.*^ In the undermentioned 
case*^ (^counts were stated between the parties, and the sum so found due was made 
payable in instalments, under a promissory note, executed in respect of such sum. 
The promissory note being insufficiently stamped was inadmissible in evidence,* and 


(’08) 1908 Puii W R No. 58. (Suit by heir for pro- 
perty inherited should include the whole property 
forming the inheritance.) 

•(*81) 1881 Pun Re No. 9, p. 17. (Dispossession of 
rights in three villages — Suit to recover one of 
the villages — Subsequent suit for other two not 
maintainable.) 

(’77) 1877 Pun Re No. 90, p. 238. (Though portion 
of land was on the date of first suit underwater.) 

<*15) AIR 1915 Mad 732 (735). 

<’32) AIR 1922 Nag 246 (247) : 18 Nag L R 136. 
(Different items of property,) 

(’12) 16 Ind Cas 296 (296) (Oudh). (Do.) 

(’26) AIR 1926 Oudh 365 (866). 

(’ll) 9 Ind Gas 460 (460) (Low Bur). 

(’31) AIR 1981 Bom 114 (116). 

18 . (’82) 4 All 171 (173, 174). 

(’88) 15 Cal 422 (431): 15 Ind A]?p66(PC). (Plain- 
tiff asking for sub-proprietary right iu the forpier 
suit and for superior proprietary right in the 
latter suit.) 

(’7(3) 2 Gal 152 (178) (FB). (Husband of plaintiff 
gifting property to daughter — Suit by plaintiff 
for recovery of property on the ground that deed 
of gift was forgery dismissed — Second suit on 
the ground that plaintiff was heiress of her 
daughter is- barred.) 

[But seu (’90)^4 Bom 81 (66, 66). (PartiUou 
suit.)] ‘ 

19. (’78) aQ Both # 8108 ^08^ (0^ cauMof 
mUob {.the Mine thMglk^ilnd»n.taii||ht plead 
dineniii(ititlea.| 


(’94) 16 All 165 (171) (FB). (Overrulinc 1886 All 
W N 118.) 

(’85) 1885 Pun Be No. 16, p. 29. 

20 . (’24) AIR 1924 All 902 (904): 46 All 822. 

[See alto (’31) AIR 1981 Bom 114 (116). (Suit 

by adopt^ Bon to set aside alienations by widow 
— Adoptive mbther.)] 

21 . (’26) AIR 1926 Oudh 77 (79) : 1 Luck 1. 

22 . (’66) 6 Suth W B Act X 90 (91). (First suit 
for rent payable iu Company’s rupees — Second 
suit for recovering difforenco iu value barred.) 

(’30) AIR 1930 All 527 (628). 

(’83) AIR 1983 Cal 831(882). (Claim for arrears of 
monthly rent-- Separate snitscanuot lie brought 
for different periods.) 

23 . (’08) 27 Mad 116 (118). 

24 . (’68) 1868 Pun Re No. 63. 

[See (’14) AIR 1914 Cal 896 (435) ; 40 Cal 898 
(8. B).] 

[See also (’10) 6 Ind Cas 124 (125) (All). (Insnlt 
caused to a person owing to assault is not a 
separate cause of action from assault.) 

(’68) 9 Suth W R 121 (122). (Occurrence of 
farther damage does not create fresh cause of 
action.)] 

25 . (’81) AIR 1031 All 670 (672). 

26 . (’70) 14 Suth W R 868 (263). 

27 . (’17) AIR 1017 Cal 568 (570). 

’69) 12 Suth W R 79 (80). 

’85) AIR 1986 Lah 821 (322). (Suit for accounts 
AM — Subsequout suit for account is not main, 
tainable where claim in it could have been 
included in prior suit.) 

28 . (’81) 8 AU 717 (720, 782). 


0. 2 S. 2 
Note 10 


3CPC. 8.‘5. 
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t 

hence the payee sued on the original cause of action. But in so suing, he si^ only for 
such of the instalments as were due on the date of the suit, and ob^taihed a decree- 
He subsequently sued for the remaining instalments. This subsequent suit was held by 
Spankie, J., to be barred by Section 43 (0. 2 B. 2), while Oldfield, J., hel^Jt was npt 
so barred. 

Several transactions may give rise to one cause of action, if they form one 
continuous course of dealing or form parts of one transaction. Thus, even where 
there are different contracts, yet if they form part of one transaction a breach of all 
such contracts is only one cause of action.^® This is because the expression “cause of 
action” might include claims upon several contracts provided they form part of a. 
continuous course of dealing. When a tradesman has a bill against a party for any 
amount in which the items are so connected together that it appears that the dealing 
is not intended to terminate with one contract, but to be continuous, so that one item 
if not paid shall be united with another and form one continuous demand, the whole 
together forms but one cause of action and cannot be divided 

Where in a suit for accounts the defendant says that on a taking of accounts 
he will be found entitled to get some amount but does not specify such amount, or pay 
court-fee thereon, he cannot be deemed under 0. 2 B. 2 to have waived his right for 
such amount.^^ 


Suits on mortgages. — A mortgagor suing for redemption and failing to claim 
recovery of a xx)rtion of the property cannot sue again for it.^ A puisne mortgagee 
who pays off a prior mortgage must include in the suit on his mortgage any further 
claim he may have by reason of such payment.** As to the question whether a person 
holding successive mortgages on the same property is bound under this rule to sue in 
respect of all the mortgages, see Note 40 to Section 11 ante. A mortgagee holding a 
separate money bond against the mortgagor is not bound to enforce the money bond^ 
along with the mortgage.*^ 

First suit for interest on a mortgage, and second suit for the principal. — 
Where there is a single obligation to pay the interest and the principal under a 
mortgage, a suit for interest alone when the principal also has become due will bar 
a subsequent suit for the principal.** But where there is an independent obligation to 
pay interest, a prior suit for interest on the basis of such obligation is no bar to a later 
suit on the mortgage although at the time of the prior suit the principal sum had 


29. (;15) AIR 1916 Gal 126 (127) : 41 Cal 825. 
(This is so vrhere there is nothing to show that 
the transactions were intended to be kept dis- 
tinct.) 

30. (’16) AIR 1916 Cal 580 (580, 581) : 42 Cal 
1043. ( (1856) 18 0 B 885, Followed.) 

31. (’83) AIR 1938 Sind 247 (249). 

32. (’05) 28 Mad 406 (407, 408). 

(’28) AIR 1928 Bom 68 (64). 

[See (’98) 21 Mad 168 (166, 167).] 

[But see (’86) 9 Mad 92 (95). (Pur^aser of equity 
of redemption of portion of mortgaged property 
who obtains possession of that portion on pay- 
ment of rportgage debt is not prohibited by 
Sec. 48 from instituting a subs^uent suit to 
recover possession of the remaining portion of 
the mortgaged property from the mortgagee 
under a later purchase of the remaining portion 
of the equity of redemption.)] 

33. CIO) 6 Ind Gas 169 (162) : 87 CeA 589. 


(’ll) 10 Ind Cas 886 (887) (All). 

[See alto (’ll) 10 Ind Cas 925 (926) (All).] 


34. (’25) AIR 1926 Mad 991 (992). 


35. (’29) AIR 1929 Rang 96 (96). 

(’22) AIR 1922 P C 412 (414) : 4 Lah 82 : 60 Ind 
App 116 (PC). 

(’22) AIR 1922 P C 23 (25, 26) : 49 Ind App 9 : 
44 All 121 (PC). 

(’17) AIR 1917 All 17 (19) : 89 All 506. 

(’90) 12 All 203 (207). 

(’26) AIR 1926 Lah 661 (662). f 
C19 air 1919Lah4d9(440):1913PnnBeNo;88. 
(’10) 6 Ind Cas 821 (828) : 1910 Pun Be No. 19. 
(’20) AIR 1920 Low Bur 60 (61, 68) : 10 Low 
BurRullll. 


(’85) AIR 1986 Pesh 84 (91). 

[fiee also (’89) 1889 Pun Be No. 70, ] 

(’98*1900) 1898-1900 Low BurBui eir . 
interest will not lie if the suit hi 
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become dufc** Where, hoMrever, at the time of the prior suit the principal sum had 
not hecomh d^e,, a suhsequent suit for the principal will not be barred ” See also 
Note 18 below. 

Mortgage bonds providing that on default in paying interest or instalments 
of principal at the stipulated time, the whole amount should become payable at once 
— Default occurring — Maintainability of separate suits for unpaid interest or 
instalments, and for balance of mortgage money. 

(1) A mortgage bond provides that on default in paying the interest at the stipulated 

time, the mortgagee would be entitled to claim the mortgage money at once 
without waiting for the expiry of the term fixed for the redemption of the 
mortgage. The mortgagor next defaults in paying interest according to 
stipulation but the mortgagee thereafter sues only for the arrears of interest. 
Can he sue again for the principal money? 

(2) A mortgage bond provides that the mortgage money should be paid in certain 

instalments but that if there is a default with regard to any instalment, the 
whole of the unpaid amount would be claimable at once. Default occurs, but the 
mortgagee sues only for the unpaid instalments. Can he sue again for the balance? 

The question in both the above oases is the same, viz., whether the mortgagee 
has in such a case the option of waiving the benefit of the default clause. On this 
question there was a conflict of judicial opinion. It was held by the High Court of 
Madras^^ and the Judicial Commissioner's Court of Nagpur’’* that in such a case the 
mortgagee had an option of waiving the privilege accorded to him by the default clause 
and that a suit by him for the interest or instalments in arrears, as the case may be, 
would n^t bar a subsequent suit for the mortgage money. But a contrary view was 
taken in Bombay,*® Lahore** and Oudh.** 

In this connection two decisions of the Judicial Committee have to bo noticed.** 
In these two cases it was held that a second suit for the principal after the first suit 
for interest alone was barred under 0. 2 B. 2. But these two cases were distinguished 
in the undermentioned Madras cases** on the ground that in both of them the first 
suit for interest was instituted after the expiry of the mortgage term. 

37. ”(’27irAm 1927 Mad 680 (681, 68^!^ 

(’28) 107 Ind Cas 691 (.692) (All). 

(’29) AIB 1929 Bang 71 (72) : G Bang 771. 

(’22) AIB 1922 Upp Bur 1 (2) : 4 Upp Bur Bui 62. 

38 . (’27) AIB 1927 Mad 580 (681, 682). 

(’92) AIB 1992 Mad 245 (247). 

(’29) AIB 1929 Mad 971 (974, 975, 977). 

(’95) 18 .Mad 257 (261). 

(But Me (’28) AIB 1928 Mad 705 (707, 708).] 

39 . (’24) AIB 1924 Nag 61 (62) : 19 Nag L B 
170. (Suit on bond.) 

40 . (’29) AIB 1928 Bom 201 (202). 

(But Me (’89) 7 Bom 446 (447, 448).] 

41 . (’12) 17 Ind Cas 581 (582) (Lab). 

(’10) 5 Ind Cas 821 (828) : 1910 Pun Be No. 19. 

[See (’82) AIB 1982 Lab 528 (524, 625).] 

[But Me (’88) AIB 1989 Lab 463 (464).] 

42 . (’80) AIB 1980 Oudb 41(42) : 5 Luck 481. 

43 . (’22) AIB 1922 P C 23 (26) : 44 All 121 : 49 
Ind App 9 (P C). 

(’22) AIB 1922 P C 412 (414) : 4 Lab 82 : 50 Ind 
App 116 (P C). 

44 . (’27) AIB 1927 Mad 680 (681). 

(’29) AIB 1929 Mad 871 (872). 


36 . (’25) AIB 1925 Mad 1120(1122) : 48 Mad 703. 
(’34) AIB 1934 Bang 159 (160). (Anomalous mort- 
gage^Mortgage to be simple one in first instance 
and to be usufructuary one on non-payment of 
principal sum on fixed date — Separate covenant 
to pay interest yearly — Suit for interest alone 
held maintainable.) 

(’30) AIB 1980 All 286 (287) : 51 AU 974. (Suit 
for interest against tbo mortgagor personally 
does not bar a subsequent suit on tbe security 
for tbe principal.) 

(’28) AIB 1928 Lab 269 (270). 

’97) 21 Bom 267 (271). 

(’17) AIB 1917 Lab 260 (260). (Mortgagor to 
remain in possession of tbe property os tenant of 
the mortgagee Un payment of rent— Suit for rent 
docs not bar a subsequent suit for mortgage 
amount.) 

(’81) 1881 Pun Be No. 128, p. 206. 

(’28) 110 Ind Oas 206 (207) (Lab). 

[See (’22) AIR 1922 P 0 412 (414) : 4 Lab 82 : 
60 Ind App 115 (PC). 

(’22) AIR 1029 P 0 28 (36) : 49 Ind App 9 : 44 
AUm(P0).] 
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An opinion has been expressed by Bamesam, J., that in oases where ^rms snob 
as “when you require/* “when required/* “if you choose/* etc., are used, the mortgagee 
may be held to have an option of the kind referred to above.^^ It was also held in the 
undermentioned case^® that the use of the expression “when required by you,** clearly 
made a demand necessary for the cause of action to arise to sue for the entire amount. 
But it was also held in that case that apart from this consideration, the mortgagee had 
an option to sue for the principal or interest alone in such a case. This view was 
adopted by Yenkatasubba Bao« J., in a later case^^ who also held that the absence of 
such words in the mortgage bond did not afTect the question. But if the prior suit 
was based on an obligation independent of that upon which tlie later suit is based, 
then the later suit will not be barred. This would be the case where, apart from the 
mortgage, there is an independent personal obligation to pay the debt^ or the interest 
thereon^® and the prior suit for interest is based on such personal obligation and the 
later suit on the mortgage.^ In such a case, though there may be a default clause in 
the mortgage deed providing that on the default being made in payment of interest 
the whole mortgage amount should become due and though the default may have 
occurred at the time of the prior suit, the prior suit on the personal obligation will 
not bar the later suit on the mortgage. 

The conflict above referred to has now been set at rest by the Privy Council in 
Lasa Din v. Mt. Qulab Kunwar, A. I. B. 1932 Privy Council 207. Beferring to clauses 
in mortgage deeds providing for the mortgage amount becoming payable on default in 
payment of instalments, their Lordships say : 

** There can be no doubt that as pointed out by Lord Blanesburgh (in A.I.R. 1926 Privy 
Council 85], a proviso of this nature is inserted in a mortgage deed 'exclusively for the benefit of 
the mortgagees* and that it purports to give them an option either to enforce their security at 
oncct or if the security is ample to stand by their investment for the full term of the mortgage,** 

Thus, the Madras view is upheld and the money will “become due’* on default 
only if the “mortgagee exercised the option reserved to him.” 

See also the undermentioned cases.^^ 

If the default clause provides that on default in payment of interest at the due 
time the mortgagee should be entitled to sell the properties for principal and interest, 
out of Court, and default occurs, but the mortgagee sues for interest alone, a subsequent 
suit for the principal is not barred. The reason is that the default did not entitle the 
mortgagee to sue for the mortgage money but only to have the properties sold out of 
Court.” 


Instalment bonds with default clause in other cases — Default occurring 
Suit for instalments in arrears alone, whether precludes fresh suit for balance. 

In the undermentioned caso^^ the Allahabad High Court held that where a 
creditor has an option either to sue for the whole amount or to sue for the instalments 


45 . (’28) AIR 1928 Mad 705 (707, 708). 

(’29) AIR 1929 Mad 871 (878). 

46 . (’27) AIR 1927 Mad 680 (681, 582). 

47 . (*29) AIR 1929 Mad 871 (878). 

48 . (*28) AIR 1928 Lab 2G9 (270). 

49 . (’81) 1881 Pun Re No. 128, p. 296. 

50 . (’17) AIR 1917 Lab 260 (260). (Mortgagor 
taking posseeidon of the property as the tenant 
of Uie mortgagee and agreeing to pay rent— Suit 
for rent does not bar a subsequent suit for the 
mortgage amount.) 

51 . (’88) AIR 1988 Lab 468 (464). 

(*87) AIR 1987 Lab 767 (769). (Default clause in 


mortgage— Suit for interest alone — Second suit 
for interest accruing subsequent to first suit not 
barred.) 

52 . (’29) AIR 1929 Rang 71 (72) : 6 Rang 771. 

53 . (’85) AIR 1936 All 461 (462) : 67 All 888. 

[See also (’87) AIR 1987 Bind 800 (802) : 82 Sind 

L R 80. (Clause in lease deed entitling lessor on 
default by lessee in payment of monthly 
to eject lessee and to recover from leasee Mgii 
for unexpired period of lease— -Default ooouxxiiig 
—Lessor not terminating lease but only anj^ : 
for instalments then in arrears — Seoptid iw' 
for arrears subsequently fallkig due not 
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only, and he sues only for the instalments, a second suit by him when further 
instalments fall due will not be barred under this rule. The decision proceeds on the 
ground that in such a case, on the creditor exercising his option of suing for the arrears 
of instalments alone, he has no cause of action to sue for the balance and therefore, 
there is no omission by him of any portion of the claim which ho is entitled to make in 
respect of the cause of action. But the Rangoon High Court held in the undermentioned 
case®* that where an instalment Ixjnd provided that on default occurring, the creditor 
should be at liberty to sue for the whole, the provision was only intended for the benefit 
of the debtor and tho creditor had no option, in case of default, of suing for the arrears 
of instalments alone a>nd that if he failed to sue for the balance of the money, as he was 
entitled to do under tho bond, ho would bo precluded from doing so subsequently under 
this rule. 


First suit for interest under a mortgage, second stiit for possession. — A 
mortgage deed provides that on default in the payment of interest on the due date, tho 
mortgagee should be entitled to take ix)ssession of the mortgaged pro^ierty. Default 
occurring, tho mortgagee sues only for interest. On fresh default occurring he sues for 
possession. Is the suit maintainable? The answer to this question seems to depend on 
whether on the first default the mortgagee was entitled to sue both for interest and 
possession or whether ho was entitled to sue either for interest or ix)ssession. In tho 
former case the plaintiff is bound to claim both the reliefs on pain of his second suit for 
possession being barred.®® In the latter case the second suit will not be barred.®® See also 
the undermentioned case.®^ 


Lease to mortgagor by mortgagee with possession — First suit for rent, second 
suit for principal. — A mortgages his land with possession to B and as part of the 
same transaction B leases the land to A. In such a case, the lease forms in reality only 
an arrangement for the payment of interest. Hence, where after the principal money 
has become duo, the mortgagee sues for rent alone, he cannot sue again for the 
principal.®® But separate suits will lie where the lease and tlie mortgage constitute 
distinct and separate transactions.^^ 


Partition suits. — A suit for partition of joint property must include the whole 
of the properties jointly held by tho parties.®® Where the suit does not comply with this 
rule, the penalty is not the dismissal of the suit but the bar of a fresh suit for the 


54 . (*89) AIR 1989 Raug 251 (252) : 1989 Rang 
L R 180. 

55 . (’10) B lud Cas 224 (225) (Lab). 

(’14) AIR 1914 Lab 121 (123) : 19 Ind Cas 981 
(983, 984) : 1914 Pun Rc No. 4. 

[See ali>o (’32) AIR 1932 Lab 523 (524). (Mort- 
gageo entitled to possession of niortgiigcd pro- 
perty on default — Mortgagee's suit for iMsscssion 
on default dismissed for default — Bubscquciit 
suit for mortgage amount barred.)] 

[See kowever (’IG) AIR 1916 Lab 298 (298). 
(The above rule does not apply as, where tho 
property was in the possession of a third party, 
the plaintiff could not have sued for possession 
at the time of his former suit.)] 

[But suu (’86) 1886 Pun Re No. 79, ly. 165. 
(Where it was held that the second suit was 
not barred.)) 

56 . (’20) AIR 1920 Lah 1 (3, 4) : 1 Lah 457 (FB). 
[But MU (’12) 17 liid Cas 681 (682) (Lah). (This 

is Bupera^ed by AIR 1920 Lah 1.)] 

57. (*89) AIR 1989 Lah 112 (118). (Where a 


mortgage has provided that it was for tho 
duration of certain period and that at tho end 
of this period, the mortgagee could either claim 
possession or recover the mortgage hmney with 
interest at tho rate agreed upon, tho mortgagee’s 
failure, in a suit fur possession, to claim the 
relief for tho recovery of the money due on tho 
mortgage does not preclude him from seeking 
that relief in a subsequent suit.) 

58 . (’18) AIR 1918 Lah 378 (374) : 1918 Pun Ro 
No. 69. 

(’26) AIR 1926 Lah 559 (560, 661). 

(’21) AIR 1921 Lah 225 (225). 

[See also (’97) 19 All 49G (498).] 

59 . (’28) AIR 1928 Uih 732 (733). 

(’23) AIR 1923 Lah 203 (204) : 4 Lah 62. 

(’22) AIR 1922 Lah 111 (111, 112) : 3 Lah 1. 

(’17) AIR 1917 Lah 260 (260). 

(’16) AIR 1916 Lah 296 (296, 297). 

(’82) AIR 1982 Mad 466 (468, 469, 470). 

(’93) 16 Mad 336 (388). 

60 . (’38) AIR 1933 Lah 780 (781). 
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0« 2 R. 2 partition of the omitted items.^^ For instances of cases y^here such a subsequent suit has 
Note 10 been entertained, see the decisions cited below.®* The following are the exceptions to 
the rule that such a suit would be barred — 

(1) Where at the time of the previous suit the omitted portion was not available for 

piirtitioii at that time,®* as for instance where it was in possession of a usufructuary 

mortgagee.®* 

(2) Where the omitted properties were in a different district.®® The better view seems 

to be that even in such cases the bar of 0. 2 B. 2 applies, as, under the present 

Code, there is no objection to the plaintiff bringing a single suit in such a case.®® 

(3) Where the omission in the previous suit was due to ignorance of existence of the 

omitted items.®^ 

A suit for partition of property held jointly by a Hindu family does not bar a 
suit for partition of property held by the family jointly with strangers, as the causes of 
action for the two suits are distinct.®® 

Where the alienee of a share of joint family property sues for partition, he must 
sue for general partition.®® But in 14 Indian Cases 524 it was held that an alienee’s 
suit for partial partition is not liable to be dismissed solely for that reason but that the 
defendant coparceners can claim that there should be a general partition. Further, the 
defendant can always in such a suit insist that the suit must be for general partition.^® 

Where the plaintiff acquired the shares of two out of five members of a joint 
family by two separate sale-deeds, it was held that his cause of action on both the 
sale-deeds was one, i, e., the right to sue the coparceners for partition, and he 
cannot maintain two actions one on each sale-deed.^^ For examples of suits for partition 


(’81) 183 Ind Cas 440 (440, 441) (Lab). (Suit for 
piirtial parti tiou not competent.) 

(’8(J) 12 Cal 6G6 (5g9). 

(’27) AIK 1927 Mud 213 (214). (For exceptions to 
the proposition, see the oljserviitions in this case.) 
[See also (’18) AIR 1918 Cal 159 (159).] 

61. (’83) 7 Bom 182 (184). 

(’66) 1 Agra A C 55 (56). 

(’ll) 9 Ind Cas 424 (425) (Oiidh). 

[See also (’18) AIR 1918 Mad 751 (754). (Cause 
of action for partition suit is one and the same 
as regards all partible properties).] 

62. (;71) 8 Bom H C R A C 205 (209). (Suit for 
partition of portion dismissed ou the ground of 
non-maintainability of such suit — Second suit 
for partition of entire property not barred.) 

(’12) 16 Ind Cas 383 (383) (Cal). (The perj^tual 
recurrence of the cause of action for partition is 
one of the incidents of joint property.) 

(’28) AIR 1928 Cal 459(461). (Principles of main- 
tainability of a subsequent suit indicated.) 

(’15) AIR 1915 Lah 416^417) 1915 Be No, 
87. (As long as joint ownership continues joint 
owners may demand partition.) 

(’28) AIR 1928 Rang 73 (75) ; 6 Rang 785. (On 
the ground that if joint possession continues 
after first decree there is a fresh cause of action.) 

(’82) AIR 1932 Nag 92 (98). (Property inadver- 
tently omitted in the previous suit— Subsequent 
suit lies.) 

ySee also (’08) 35 Cal 961 (9G7, 968). (Omission 
by mistake or consent of all co-owners — Fresh 
suit not barred.)] 

63 . (1900) 28 Mad 608 (612). 


64. (’75) 12 Bom H 0 R 148 (156). 

65. (’16) AIR 1916 All 172 (173) : 38 All 217. 
(’84) 1884 Pun Re No. 162, p. 408. 

(’12) 14 Ind Cas 524 (528) (Mad). 

(’67) 3 Mad U C R 376 (377, 378). 

66. (’23) AIR 1923 Mad 584 (584, 585). 

See the following cases which were decided 
under the old Code ; 

(’97-’01) 2 Upp Bur Rul 222. 

(’08) 30 All 279 (281). 

(’91) 1891 Pun Re No. 10, page 88. 

67. (’27) AIR 1927 Mad 218 (216). 

(’32) AIR 1932 Nag 92 (93). (Omission due to 
inadvertence.) 

(•31) AIR 1931 Sind 27 (27). 

68. (’99) 23 Bom 597 (598, 601, 602). 

(’24) AIR 1924 Nag 89 (91) : 20 Nag L R 28. 
(First suit against a mcmlxsr of the family — 
Second suit against the same member and his 
transferee is not barred.) 

(’12) 15 Ind Cas 214 (217) : 15 Oudh Cas 81. 

(’31) AIR 1931 Sind 143 (144). (Second suit for 
partition of property in the hands of uncle 
claiming adversely.) 

[See also (’80) AIR 1930 Sind 66 (70). (Aliena* 
tion by one of the cosharers to stranger -—Suit 
by the other to recover his share without claim- 
ing partition is competent.)] 

69. (’99) 24 Bom 128 (134). 

70. (’99) 24 Bom 1^8 (180, XSi4). 

71. (’18) 21 Ind Cas 402 (408, 404) (Mad). 
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based on distinct causes of action, see the undermentioned cases.^^ 0* 2 R. S 

The rule against a suit for partial partition is not applicable to tenants-in- Notes 10-11 
common, as in their ca^ there is a separate cause of action in respect of each item of 
the properties/® ^ 

A was entitled to the whole estate of a deceased person as his sole heir. B was 
in possession of a certain property belonging to the deceased. A under the misimpression 
that B also was an heir to the estate, sued B for partition and possession of a half share 
of the property. The suit was dismissed on the ground that a suit for partial partition 
of one item of property did not lie. Then, A realizing that he was entitled to the whole 
estate as the sole heir^ sued for possession of the whole property. It was held that the 
.second suit was barred under this rule.^^ 

For other instances, see the undermentioned cases.^® 

See also Notes 19 and 26 below. 


11. Minor. — Suppose the next friend of a minor suing on behalf of the minor 
omits to include in the suit a portion of the claim which he was entitled to make in 
respect of the same cause of action. Can the minor sue again in respect of it on 
attaining majority ? He cannot/ unless the omission in the previous suit was due to 


72. (’90) 1890 Pun Re No. 127, p. 41G. (Absent 
brother’s share set apart at partition in previous 
Buit-^Second suit for dividing that share as the 
absent one did not return not barred.) 

(’30) AIR 1980 All 371 (372). (Suit to enforce 
partition as directed by a will no bar to suit for 
partition of inherited properties.) 

(’88) AIR 1983 P 0 100 (108) (P 0). (Property 
omitted from a deed of partition—^parate suit 
in respect of it is not barred.) 

(’18) 20 Ind Gas 22 (23) (Lah). (Previous suit 
based on proceedings in Revenue Court for 
partition of agricultural laud is no bar to suit 
for partition of abadi land.) 

'(’17) AIR 1917 Oudh 403 (404). (Two suits by a 
member of a Hindu joint family, one in respect 
of the property covert by an award dividing the 
main portion of the family property, and the 
other in respect of the property that was still 
joint, are separately maintainable.) 

73. (’97) 7 Mad L Jour 73 (76). 

{’12) IG lud Gas 383 (384) (Gal). (1903 Pun Re 
No. 87, Followed.) 

(’08) 12 Gal W N G40 (641). 

(’24) AIR 1924 Mad 124 (124) : 46 Mad 844. 

(’98) 21 Mad 153 (158). 

(’29) AIR 1929 Bom 323 (825). (In this case it 
was held that the Bubsequent suit was not 
barred by res judicata,) 

(’29) AIR 1929 Oudh 1 (6). 

74. (’87) AIR 1987 Rang 824 (388). 

75. (’86) 9 Mad 279 (280, 281). (Settlement of 
account8->Sum found due bydefendaut-Defon- 
dant giving as to a portion, an order on his 
agent to pay, and as to the balance promising 
to pay within a month^Oause of action same.) 

(’28) AIR 1028 All 881 (882) : 45 All 884. (Maho- 
m^an widow suing only for poition of dower 
debt is banod from suing for balance.) 

(’Bl) 1881 All W N 72 (72). (Award directing 
payment of money and delivery of title-deeds— 


Separate suits not maintainable in respect of the 
two items.) 

(’01) 25 Bom 161 (1G6,168). (Settlement of accounts 
— Debtor promising to pay portion of the sum 
by a certain day, and on default to execute 
mortgage of certain properties for whole amount 
— Default made — Suit for the portion of the 
sum promised — Subsequent suit for sale of the 
properties barred.) 

(’88) 15 Cal 422 (431) : 15 Ind App CG (P C). 
(Reliefs may bo different though causes of action 
same.) 

(’19) AIR 1919 Mad 653 (654). (There can l>e only 
onesuit for redemption against all co- mortgagees.) 

(’35) AIR 1935 Nag 137 (138) : 31 Nag L R 304. 
(The principles of 0. 2 R. 2 cannot apply to a 
partition suit where the Court ortheCommis- 
siouor has omitted to give the income of certain 
property to one of the parties in a final decree. 
Hence, a subsequent suit for such profits is not 
barred as there is no ’’omission” to claim any- 
thing.) 

(’37) AIR 1937 Cal 67 (68). (A executing two 
mortgages in favour oi B — Subsequently B 
taking kobala from A for sale of mortgaged pro- 
X)ortie8 for consideration made up of mortgage 
loans and certain cash x)ayment— Whole consi- 
deration agreed to be recoverable in case Stale was 
cancelled — Sale cancelled— U recovering by suit 
only cash x>n>ymont and not mortgage loans — 
Subsequent suit on one of the mortgages^Suit 
held barred by 0. 2 R. 2 as the new contract 
was one and indivisible and suxiersoded the 
mortgages.) 

[See also (’82) 6 Mad 47 (50. 61). (There can be 
only one suit for partnership accounts.)] 

Note 11 

1. (’93) 1898 Pun Re No. 76, p. 822. (The Code 
contains no exce^^tive provision in favour of a 
minor suing by his next friend.) 

(’99) 22 Mad 809 (810). 
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0. 2 R. 2 the gross negligence,^ fraud,’ glaring laches caused by physical incapacity’ on the part 
Motes 11-14 of the next friend or the acts of the next friend were unreasonable or improper in the^ 
conduct of the suit,^ or the minor's interests were not properly safeguarded.^ 

12. Intentional relinqnlehmenta — Sub-rule 1 of this rule provides that a 
plaintiff may relinquish any portion of his claim in order to bring his suit within the 
jurisdiction of a particular Court. That means that in bringing the suit he can, in his 
plaint, relinquish any portion of his claim in order to bring it within the jurisdiction 
of a particular Court ; if the suit is once instituted in a Court having no jurisdiction to 
grant the relief prayed for, the only order that the Court can pass is to return the 
plaint under the provisions of 0. 7 B. 10, and not to allow the amendment of the 
plaint by relinquishment of reliefs, inasmuch as to allow such amendment will be to 
deal with a suit over which the Court has no jurisdiction.^ 

Where the plaintiff intentionally relinquishes any portion of his claim, he 
cannot subsequently bring a fresh suit in respect of it.^ 

See also the undermentioned case.® 

IS. Bolt to include all reliefs In respect of the same cause of action. — 

Sub-rule 3 provides that where a plaintiff is entitled to more than one relief in respect 
of the same cause of action, he may sue for all the reliefs or he may sue for one or 
more of them reserving, with the leave of the Court, his right to sue for the rest. 

As to the effect of the omission to sue for all the reliefs, see Note 14 below. 


19. Omission to sue for all reliefs. — If a plaintiff omits, without the leave 
of the Court, to sue for any of the reliefs which he is entitled to claim in respect of 
the cause of action, he shall not afterwards sue for the relief so omitted by him.^ 
The mere fact that reliefs are claimable in the alternative will not prevent the 
applicability ojE this rule.* There are, however, exceptions to this rule : 


2. ('95) 22 Cal 8 (13, 14). (Ignorance or negligence 
of the guardian.) 

3. (12) 14 Ind Cas 95 (97) (Cal). 

4. ('09) 1 Ind Cas 400 (402) (Lab). 

5. ('99) 22 Mad 309 (310). 

6. ('21) AIR 1921 Bom 434 (434) : 45 Bom 805. 

Note 12' 

1. ('21) AIR 1921 Mad 696 (698, 700). (Per Soda- 
fiiva Aiyar, J., Coutts-Trotter, J. contra.) 

(’20) AIR 1920 Nag 47 (49). (Relinquishment refers 
to one made before institution of suit.) 

See also the following cases in which the plain* 
ti ff was held entitled to relinquish at any stage. 
But the cases were not cases of relinquishment 
for the purpose of bringing the case within the 
jurisdiction of any Court : 

(’24) AIR 1924 Mad 224 (224). 

(’09) 3 Ind Cas 725 (729) : 32 All 33. 

(’27) AIR 1927 Lab 543 (543). 

(’29) AIR 1929 All 808 (809). 

[But MO (’19) AIR 1919 Low Bur 42 (43) : 9 
Low Bur. Rul 275. (It is submitted that the 
view is not correct and is opposed to principle.)] 

2. (18) 20 Ind Cas 173 (174) (All). (No subsequent 
order of the Court can revive the right.) 

3. (’88) AIR 1938 Sind 247 (249). (Suit for accounts 
^Defendant nominally valuing bis relief in his 


written statement and offering to pay additional 
court-fee on settlement of accounts— lie cannot 
1)0 deemed to have relinquished his remaining 
claim.) 


Note 14 

1. (’ll) 11 Ind Cas 87 (88) (All). 

(’.33) AIR 1933 Bom 487 (436) : 58 Bom 67. 
(Beneffciary entitled to charge on trustee’s pro- 
perty — Beneficiary obtaining personal judgment 
against trustee without preserving charge, loses 
right to enforce charge.) 

(’31) AIR 1931 P G 229 (280) (P C). (Suit for 
declaration of invalidity of sale— Subsequent 
suit for rent and profits barred.) 

('80) AIR 1930 All 527 (529). (Suits for rent.) 

(’24) AIR 1924 All 849 (850). 

(’15) AIR 1915 All 404 (405) : 37 All 646. (DeU- 
berate omission to claim the right relief — Sobse- 
quent suit to claim that relief is barred.) 

(’81) AIR 1981 AMad 705 (706, 707). (Though flnt 
Court had no jurisdiction to grant the omitted 
relief.) 

(*28) AIR 1928 Mad 840 (842). 

('25) AIR 1925 Cal 805 (306). 

(’87) 1987 Oudh W N 1146 (1149). (It cannot be 
restored to him by the exercise ol the Inhe^t' 
powers of the Court.) / 

2. (’82) AIR 1982 Lah 638 (535). ^ £ 
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(1) Where the right to relief in respect of which a further suit is brought did not 

exist at the date of the former suit.^ 

(2) By virtue of the special provisions of 0. 34 B. 14, where a mortgagee has asked 

for and obtained only a personal decree against the mortgagor for the mortgage 
amount, he may, notwithstanding 0. 2 B. 2, subsequently institute a suit for 
sale in enforcement of the mortgage.*^ 

(3) Under the special provisions of the Dekkhan Agriculturists’ Belief Act, 1879, 

Section 16D, (inserted by Act XXII of 1882) the mortgagor can sue his mortgagee 
first for an account and subsequently for redemption} 

The rule only applies where the plaintiff is entitled to more than one relief 
in respect of the same cause of action, but omits to sue for all such reliefs. This 
implies that the first suit is one for a relief to which the plaintiff is entitled. Hence a 
plaintiff who sues for a relief to which he is not entitled is not debarred from suing 
for a relief to which he is entitled." 


15. Suits for possession and rent. — Where, under a contract of lease, A, 
the lessee, is bound to pay the rent at the stated periods, and on default, to deliver up 
possession to the lessor B, and on such default occurring, B sues A for possession first 
and then brings a subsequent suit for rent, is the latter suit barred ? The answer to 
this depends upon the question whether the two suits are treated as being based on 
the same^ or on different causes of action. It has been held by the High Court of 
Bombay that there is one cause of action for both the suits and that therefore the 
second suit is barred.^ The High Courts of Allahabad,^ Lahore," Madras^ and Eangoon" 


3. (*81) 8 All 857 (858, 859). 

(’09) 1 Ind Gas 319 (819) (Bom). 

(’79) 5 Cal 597 (802). 

(’71) 10 Suth W R 5 (9) (P C). (Suing for a new 
accretion.) 

(’68) 1 Beng L R 97 (101) (F B). 

(’22) AIR 1922 Mad 418 (414, 415). (Religious 
endowment — Scheme of management made in 
previous suit— Later suit for scheme on new 
facts is not barred.) 

(*98) 8 Mad L Jour 273 (276). 

(*27) AIR 1927 Oudh 498 (499). (Suit on a subse- 
quent cause of action not burred.) 

(’25) AIR 1925 Oudh 308 (804) : 28 Oudh Gas 2. 

(’88) AIR 1938 Rang 290 (291). (Obiter.) 

(’34) AIR 1934 Pat 515 (518). (Suit for declaration 
of title to certain ahare — Partition by Collector 
of parent eatatc into six eHtates — Execution 
and obtaining possession of shares deci'ced— 
Collector refusing to record plaintiff’s name — 
Fresh suit for distribution of da;reed share to 
newly formed estates— Suit is not barred.) 

[Sm also (’05) 27 All 254 (257). (Suit dismissed 
as premature — Second suit after accrual of 
cause of action, not barred.) 


(’98) 1898 Pun Re No. 85, page 183. (First suit 
dismissed as premature — Second suit after 
accrual of cause of action, not barred.) 

(’25) AIR 1025 Bind 242 (248). (Proceedings to 
file or enforce award are not ’’suit.”) 

(’89) 2 Oudh Cas 17 (23).] 

4. (’14) AIR 1914 All 96 (98) : 86 All 264. 

(’04) 26 All 228 (224, 225). 

(’81) 7 Cal 78 (81). 


(’37) AIR 1987 Mad 501 (502). 

[See (’85) AIR 1985 Lah 672 (676) : K; Lah 640 
(F B). (Even apart from 0. 84 R. 14 it was 
held that the causes of action were different 
and thatO. 2 R. 2 did not apply.)] 

[See also (’94) 17 Mad 122 (129). 

(’10) 6 Ind Cas 655 (656) : 1910 Pun Re No. 32.] 

5. (’96) 20 Bom 469 (473, 474). 

For cases prior to the amendment of the Act see: 
(’81) 5 Bom 614 (616). 

(’83) 7 Bom 377 (379). 

6 . (’25) AIR 1925 Lah 4.59 (460) : 6 Lah 884. 
(Agreement by .4 to sell property to Then, .1 
agreeing to sell same property to C — 11 suing -1 
for injunction restraining him from selling to 0 
— Suit dismissed on ground that B’s proper 
remedy was by way of suit for spacific ixjrfor- 
niancc and not by way of suit for injunction — 
B then suing for specific performance— Suit not 
barred.) 

Note 15 

1. (’14) AIR 1914 Bom 130 (130, 131): 38 Bom 444. 

2. (’18) 20 Ind Cas 892 (893, 894): 35 All 612 (FB). 
[See contra (’95) 17 All 538 (586). (Claim for 

possession and for mesne profits arising out of 
one cause of action — Suit for possession — Subse- 
quent suit for mesne profits barred.)] 

3. (’22) AIR 1922 Lah 118 (119). 

4. (’09) 32 Mad 830 (832, 888). 

[But see (’82) 6 Mad 159 (168, ICG). (This view 
cannot be accepted as correct.)] 

8. (’88) AIR 1938 Rang 107 (109). (First suit for 
rent— -Second suit for possession.) 


0. 2 R. 8 
Notes 1 
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Oi S B> 8 have, on the other hand, held that the causes of action for the two suits are different 
notes 10-17 and the second suit is therefore not barred. See also the case cited below.^ But in a 
recent case^ the Allahabad High Court has held that where under a contract of lease 
of this kind the lessor first sues for rent, and subsequently for ejectment, the latter 
suit is barred under Order 2 Buie 2. 

16. Suits for speoiflo performance and other reliefs. — Where A sues B for 

> specific performance of an agreement to sell, and subsequently on the basis of the same 

agreement sues for possession, the suit is barred under this rule inasmuch as the 
reliefs in both fiow from the same cause of action.^ But where the subsequent suit is 
based on the conveyance obtained in pursuance of tlie decree in the first suit, the 
cause of action is different, and the suit is not barred.^ Wiiere A first sues for posses- 
sion and later on for specific performance, both being based on the same agreement, 
the latter suit is barred.^ 

A first agrees to sell his property to B, and then agrees to sell the same to C. 
Thereupon, B sues .4 for an injunction restraining A from executing a sale deed to 0. 
The suit is dismissed on the ground that a suit for a permanent injunction does not 
lie. B then sues A for specific performance of his agreement. The suit is not barred.* 
The reason is that in such a case the plaintiff is not '‘entitled to more than one relief 
in respect of the same cause of action** as required by this rule. 

17. Partition Baits. — A partition suit should, as has been seen in Note 10 
ante, include the entire divisible property of the parties. Similarly, a plaintiff who 
omits to ask for any relief which he could have claimed in a suit for partition cannot 
bring a separate suit for such relief. Thus, matters such as a charge of negligence against 
the manager should be dealt with when accounts are taken in the partition suit and 
not by separate suit.^ 

But a suit for damages for use and occupation during the period the partition 
suit was pending is based on a different cause of action^ as also a suit on a promissory 
note executed by one member of a joint Hindu family in favour of another.^ 


a. (’37) AIR 1987 Sind 800 (802) ; 82 Sind L R 
80. (Cause of action distinct— Default clause in 
covenant is for benefit of party in whoso favour 
it exists— It is not obligatory but optional with 
party to exercise it —Default clause in lease giv- 
ing right to lessor to sue for ejectment and rent 
for unexpired period at higher rate — Lessor 
suing for rent from date of default till date of 
suit and not exercising his right under default 
clause — Another suit by lessor on subsequent 
default for rent is not barred.) 

7. (’83) AIR 1933 All 84 (85). 

Note 16 

1. (’24) AIR 1924 Mad 860 (361, 363); 47 Mad 150. 
<’94) 18 Bom 537 (542). 

(’20) AIR 1920 Pat 89 (91) : 5 Pat L Jour 814. 
(Even possession can be asked on the basis of 
the agreement to sell.) 

[See also (’12) 16 Ind Cas 988 (991) (Oal). (Suit 
for specific performance — Possession also may 
be asked.) 

(’10) 5 Ind Gas 205 (206): 87 Oal 57. (Do.)] 

2. (’24) AIR 1924 Mad 860 (868): 47 Mod 150. 
(*94) 18 Bom 587 (542). 

^4) AIR 1914 Mad 466 (466): 88 Mad 698. (Dig- 
senting from 22 Mad 24 which was followed by 
the sosie Judges in 12 Mad L Jour 71.) 


(’18) AIR 1918 Nag 221 (228): 14 Nag L R 176. 
(’04) 4 Nag L R 14 (18). 

(’26) AIR 1926 Rang 197 (198). 

(’88) AIR 1938 Rang 290 (291). (ObiUr.) 

[See also (’25) AIR 1925 Bom 181 (182).] 

3. (’01) 24 Mad 491 (503): 28 Ind App 221 (PC). 

4. (’25) AIR 1925 Lah 459 (460) : 6 Lah 884. 

Note 17 

1. (’22) AlR 1922 Bom 119 (120) : 46 Bom 327. 
(’22) AIR 1922 Bom 9(9): 46 Bom 828. (Partition 

suit — Subsequent suit for accounts lor a period 
prior to partition suit is l)arred.) 

(’85) AIR 1985 Pat 80 (82) . (Partition suit by copar- 
cener— Until his share is actually determined, he 
cannot claim mesne profits in sense of damages 
from karta or coparcener in possession of pro- 
perty — Equally so a purchaser of his interest — 
But coparcener in possession must account for 
share of profits from date of suit— Such account- 
ing must bo in partition suit itself and not by 
serrate suit.) 

[See also (’82) AIR 1982 Lah 448 (449). (Suit for 
partition — Subsequent suit for mesne profl^ 
due before former suit barred but not for sub* 
sequent mesne profits.)] 

2. (’20) AIR 1920 Oal 687 (588). 

3. (’12) 18 Ind Oas 468 (462): 86 Mad 161. 
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It has been held that when there is no omission on the plaintiff’s part to claim 0. 2 R» 2 
a certain relief, the mere fact that the final decree fails to grant such relief will not Notes 17^8 
make this rule applicable.^ 


18t Hort^a^e suits* — Ordinarily a suit on a mortgage bond should be for the 
whole amount due under the mortgage to avoid multiplicity of suits and neither the 
mortgage money, nor the security can be split up without the consent of the parties 
or permission of the Court.^ 

In a suit for redemption, all claims between mortgagor and mortgagee should 
be settled, and a separate suit for excess profits received by the mortgagee cannot be 
brought even though such profits may accrue after the institution of the suit.* But a 
sei)arate suit is maintainable for the mesne profits accruing after the date of payment 
under the preliminary decree.* There is, however, one case in which it has been held 
that the plaintiff is bound to claim mesne profits up to delivery of possesston* while, 
on the other hand, there is a decision to the effect that a separate suit lies for mesne 
profits accruing after the decree} 

Where a usufructuary mortgagee being deprived of possession, sues for possession 
alone, and fails to pray in the alternative for the return of the mortgage money, under 
Section 68, Transfer of Property Act, he cannot, on his suit for possession being 
dismissed, sue for the mortgage money * 

But where the two suits are based on distinct causes of action, the second suit 
will not be barred although the claim to relief may arise out of the same mortgage.^ 

For a full discussion, see Note 10 above. 


4. (’8.5) AIR 1986 Nag 187 (188): 81 Nag LR 804. 
(OmiHsion to divide profits of certain property — 
Fresh suit not barred — In this case, however, 
the effect of Section 11 Explanation 6 was not 
considered.) 

Note 18 

1. (’81) AIR 1981 Cal 80G (807), 

2. (’69) 6 Bom H 0 R A 0 97 (99, 100). (Surplus 
duo from the mortgagee not sued for — Subse- 
quent suit therefor is barred.) 

(’08) 80 All 225 (227). 

(’08) 30 All 80 (37). 

(’07) 31 Bom 627 (.538, 634). (Deposit of mort- 
gage money in Court preceding suit—Suit to 
include claim for subsequent mesne profits.) 

(’27) AIR 1927 Nag 302 (303). (Do.) 

(’09) 21ndCas 884 (835): 12 OudhCas 162. (Do.) 
('07) 84 Cal 223 (232, 288). (Do). 

(’25) AIR 1925 ^ng 13 (14): 2 Rang 882. (Claim 
for mesne profits from date of order of redemp- 
tion must be incorporated in suit for redemption 
and no separate suit will lie.) 

(’10) 6 Ind Cas 836 (887) (Cal). 

(’20) AIR 1920 Mad 581 (682). (Suit to enforce 
mortgage dismissed because the mortgage was 
found satisfied and the mortgagee was found 
liable to pay to the mortgagor— Mortgagor can- 
not sue for such excess amount.) 

(’14) AIR 1914 Mad 120 (120). (Mortga^ cannot 
&ue separately for value of crops standing on the 
land at the time of ddivery of possession to the 
mortgagor.) 

(’36) AIR 1986 Gal 200 (202). (The claim of 
the mortgagor for over-payments to the mortgagee 
or excess profits received by the mortgagee must 


be included in his suit for redemption and if 
he docs not include this claim he would be 
debarred from claiming the same in a subsequent 
suit.) 

3. (’20) AIR 1920 Pat 106 (106): 5 Pat L Jour 595. 

(’26) AIR 1926 Cal 178 (178). 

(’18) AIR 1918 Mad 284 (284). (Mortgagor’s 
remedy is not restricted to adjustment in final 
decree.) 

(’10) AIR 1916 Oudh 280(231): 19 Oudh Cas 161. 

4. (’24) AIR 1924 All 909 (910). 

5. (’10) 6 Ind Cas 336 (337) (Cal). 

6. (’21) AIR 1921 Lab 809 (310). 

(’32) AIR 19.82 Lah 523 (.524, 526). 

(’81) 1881 Pun Re No IK). 

(’26) AIR 1926 Pat 87 (88, 89). 

(’25) AIR 1915 Oudh 524 (52.5) : 28 Oudh Cas 82. 

(’24) AIR 1924 Oudh 147 (149). 

(’86) AIR 1936 Pesh 86 (87). 

7. (’27) AIR 1927 A11713(713). (Mortgagee bound 
to pay rent, but coinmitiiug breach — Mortgagor 
paying the same — He can recover the same in 
the redemption suit or by a separate suit under 
Section 69, Contract Act.) 

(’04) 27 Mad 102 (105). (Usufructuary mortgagee 
may sue for possession after the dismissal of a 
suit for sale as on a simple mortgage.) 

(*1S) 19 Ind Cas 808 (894): 6 Sind L R 140. (Suit 
for a declaration that a mortgage has l)eon 
satisfied and for recovery of surplus money paid 
to the mortgagee which is dismissed as prema- 
ture as the mortgage was not found to be satis- 
fied does not bar a suit for redemption.) 

[But Me contra (’18) AIR 1918 Lah 289 (290) : 

1918 Pun Be No. 119.)] 
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Note 19 


19. Other examples. — 

(1) A suit for specific performance of a contract bars a subsequent suit for damages 

for failure to perform the contract.^ 

(2) A suit for a personal decree for maintenance bars a subsequent suit for declaring 

it a charge on property.* 

(3) A suit for exclusive possession being dismissed, a second suit for joint possession 

is barred.® 

(4) The dismissal of a suit for possession bars a suit for declaration of title.'*' 

(5) Where there is an agreement to pay a debt partly in cash and partly by 

executing a mortgage, a single suit must be brought for both the reliefs.® 

(6) A suit for damages for dismantling a building bars a subsequent suit for 

declaration of title to and partition by metes and bounds of the land on yrhioh 
the building stood where the allegations in the previous suit were that the 
defendant hod not only deprived plaintiff of the possession of the land hut also 
had wrongfully appropriated the materials of the building on demolishing it.® 

(7) A suit for an injunction bars a subsequent suit for damages on the same cause 

of action.^ 

(8) A suit for the recovery of the value of property wrongfully taken bars a 

subsequent suit for damages for the wrongful act.® 

(9) .4 suit by a lessee against his lessor for loss of income caused by his eviction 

before the expiry of the lease bars a suit for damages for breach of the covenant 
for quiet enjoyment.® 

See also the undermentioned cases.^® 

Note 10 ante and Note 26 infra may also be referred to in this connection. 


> Note 19 

1 . (’71) 15 Sutb W R 408 (410). 

2. (’88) 11 Mad 127 (129). 

(’93) 17 Mad 268 (270). 

(’31) AIR 1931 Mad 705 (707). 

(’89) 12 Mad 285 (286). 

(’37) AIR 1937 All .56 (57) : I L R (1937) All 269. 
(The mere ground that the ^ife entertains any 
apprehension as regards the husband's transfer- 
ring his property would not afford her a new 
cause of action for the relief sought for by her in 
the second suit.) 

3. (*11) 11 Ind Cas 87 (88) (All). 

[See (’03) 1903 All ^V N 97(98). (Suit for posses- 
sion of a share of joint property on the ground 
that it has been j^rtitioned bars a subsequent 
suit for partition and possession of such share.)] 

4. (*02) 5 Oudh Cas 173 (175). 

(*07) 10 Oudh Cas 44 (48). (Suit for possession 
against lessee.) 

(*05) 8 Oudh Cas 389 (392, 393). 

5. (’01) 25 Bom 161 (166). 

6. (’20) AIR 1920 Cal 978 (979) : 46 Cal 640. 

7. (*88) 1888 Pun Be No. 190, page 489. 

S. (’72) 18 Suth W R 387 (886). 

(1865) 4 Suth W R (S C C Ref) 20 (21). 

9. (’92) 2 Mad L Jour 190 (199). 

10. (’66) 1666 Ptin Re No. 47, page 68. (Occu- 
pancy tenant mortgaging holding with possession 
—Suit by landlord foe cancellation of mortgage 


bars suit for possession.) 

(’33) AIR 1988 Bom 487 (438) : 56 Bom 67. 
(Benedciary entitled to charge on trustee’s pro- 
perty for money not account^ for — Benedciary 
obtaining personal judgment without reserving 
right to charge loses his right to enforce charge.) 

(’10) 5 Ind Cas 126 (127) (All). (Suit for damages 
on the ground of dispossession bars suit for 
possession.) 

(’61) 1881 All W N 93 (93). (Suit to avoid muta- 
tion order bars a subsequent suit to establish 
right to property in respect of which mutation 
order is made.) 

(’93) 20 Cal 822 (825). (Suit for possession of land 
—Second suit for possession of trees on land — 
Defendant’s wrongful acts same in both the cases 
— Second suit barred.) 

(’73) 20 Suth W R 144 (145). 

(’07) 1907 Pun L R No. 28. (First suit for a dec- 
laratory decree to build a drain on a piece of 
land — Second suit for damages caused by the 
defendant’s refusal to allow the plaintiff to build 
the drain barred.) 

(’20) AIR 1920 Mad 680 (685). (Claims arising 
out of same partnership— Only one suit Ilea.) 

(’01) 24 Mad 491 (508) : 28 Ind App 221 (P C). 
(Suit for possession on an agreement to m — 
Subsequent suit for specific performance Cff the 
agreement barred.) 

(’24) AIR 1924 Oudh 129 (181) : 26 Oudh Oas 98. 
(Co-sharer obtaining dilatation that einrtain 
gift will not affect hu rights-^Ftuthev soH^At 
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20. Lean of Coart. — Under sub-rule 3, \9here a plaintiff is entitled to more 0. 2 R. St 
than one relief in respect of the same cause of action but omits to ask for some of HotOS. 20-21 
them, he shall not, except where the omission has been with the permission of the 

Court, sue again for them.^ The leave need not be express but may be inferred from 
the circumstances of the case.^ The competence of the Court to grant leave is not 
affected by the value of the relief sought to t)e omitted.^ But, as has been seen in 
Note 10 ante, its power is confined to reliefs only and does not extend to allowing a 
splitting up of claims} 

Under the Code of 1882, the leave had to be obtained before the first hearing. 

The said words having been omitted in this Code, it would seem that the leave may be 
granted at any stage of the suit. 

Leave under this rule may be obtained after the first hearing; it is not 
necessary that the application for leave should precede or accompany the plaint in the 
suit.® 

21. Identity of the parties neoessary for the application of the rule. — 

In order that the rule may apply, the two suits must be between the same parties or 
between i)ersons claiming through the same parties.^ Thus, where the plaintiff^ or the 
defendant^ in the subseciuent suit is different from the plaintiff or the defendant in the 


the gift fihould not affect the choice by the parti- 
tion Court to allot the plot to the plaintiff not 
barred.) 

(’09) 4 Ind Cas 534 (535) (Cal). (Suit for specific 
performance of a contract to reconvey land to 
plaintiff bars a suit for mesne profits to which 
plaintiff is entitled on account of the delay in 
reconveyance.) 

(’83) G Mad 159 (163, 16G). (Suit for rent does not 
bar suit to enforce a forfeiture for non-pnymeiit 
of the same rent.) 

(’35) 156 Ind Gas 1119 (1120) (Nag). (A suit for 
specific performance in which damages have been 
disallowed is a bar to a suit for mesne profits for 
the period in respect of which damages wore 
disallowed.) 

(’85) AIR 1935 Pat 222 (224). (Suit for possession 
of property covered by lease — Decree obtained — 
Subsequent suit for ejectment and decree ob- 
tained — ^Third suit for demolition of buildings 
on such property — Held separate suit for such 
relief did not lie — This ought to have been 
raised in executing Court— Fact that such point 
by defendant was not taken in second suit does 
not help plaintiff in maintaining third suit — 
Fact that another person not party to original 
proceeding has been impleaded does not enable 
plaintiff to meet plea of defendant in third suit.) 
Note 20 

1. (’21) AIR 1921 Pat 193 (195) : 6 Pat L Jour 
1^73 (P B). (Leave of Court exempts the plaintiff 
from the bar.) 

m) AIR 1988 Rang 290 (292). 
m) AIR 1988 Rang 7G (79) : 1987 Rang L R 
447. (There is no provision of law by which a 
plaintiff can reserve the right to split his claim 
Hrisiug out of the same cause of action.) 

2. (’21) AIR 1921 Pat 198 (195) : 6 Pat L Jour 
373 (PB). 

( ’^7) AIR 1927 Rang 287 (286). (It is sufficient if 


it can be implied from the order.) 

(’88) AIR 1938 Mad 8G5 (876, 877). 

[See (’37) 1937 Oudh W N 1146 (1149). (Where 
there has been an omission to sue for all reliefs 
in respect of the same cause of action, the re- 
mark of the Court in its judgment that a suit 
in respect of the omitted relief could bo brought 
later on, does not amount to the leave of the 
Court in the sense in which it is used in 0. 2 
R. 2 (8), C. P. Code.)) 

3. (’10) 8 Ind Cas 689 (690) : 3.3 All 244. 

(’16) AIR 1916 Low Bur 43 (44). 

[See (’38) AIR 1938 Rang 290(292). (Competency 
of Court to grant relief does not affect question 
of leave.) ] 

4. (’17) AIR 1917 Cal 841 (843, 844) : 43 Cal 95. 

5. (’38) AIR 1938 Mad 979 (982) : I L R (1939) 
Mad .317. 

Note 21 

1. (’10) 6 Ind Cas 226 (227) (All). 

(’29) AIR 1929 Mad 96 (103). 

(’12) 17 Ind Cas 484 (436) (Mad). 

(’12) 15 Ind Cas 833 (8.35) (Oudh). 

(1865) 3 Suth W R 25(26). (Suit by an heir on the 
same cause of action on which a suit is previ- 
ously brought by his father, though for different 
property, is barred.) 

2. (’95) 22 Cal 692 (705, 707). (Plaintiff in a 
subsequent suit was a defendant in the former 
suit.) 

(’20) AIR 1920 Cal 687 (688). (Do.) 

(’10) 6 Ind Cas 603 (604) (Mad). (Title asserted in 
one plaintiff — Subsequent suit on the basis of 
title vesting in the plaintiff and others not 
barred.) 

3. (’19) AIR 1919 All 270 (271) : 41 All 583. 
(First suit against A— Second suit against A and 
others not barred.) 
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Note 21 


previous suit, the rule does not apply. The same principle holds good even in cased 
where same persons sue or are sued in different capacities in the two suits. 

Illustrationa 

1. When a decree is obtained and its execution is resisted, a suit against the person resisting 
execution is not barred under this ru1o> 

2. A suit for money does not bar a subsequent suit against others for enforcement of charge or 
lien in respect of that debt.^ 

3. A prior mortgagee sues on the mortgage without making the puisne mortgagee a party to 
the suit. A subsequent suit for the sale, by the mortgagee against the puisne mortgagee is not bari^.^ 
Similarly, a suit by the puisne mortgagee for sale without impleading the prior mortgagee does not bar 
a suit for redemption of the prior mortgage.^ • 

4. A suit for redemption agaiust a mortgagee is no bar to suit for contribution against a 
co-mortgagor.0 

5. A suit for accounts and profits against a co-sharer does not bar a suit for profits against 
the same person as lambardar.9 

6. In the case of joint promisors separate suits arei maintainable against each of them, because 
under the Indian Contract Act joint promisors are jointly and severally liable.^0 

7. Where certain trustees had failed to ask for a certain relief in a suit brought by them, the 
Advocate-General is debarred from suing for that relief subsequently.^! 

8. A suit against J. M. and a suit against ‘‘Picture Palace,'* by its managing proprietor J. M. 
are suits against different defendants.!^ 

9. A suit for profits by plaintiff in respect of his own share is no bar to a suit by him as the 
assignee of the profits due to another co-sharer.!^ 

10. A suit against a mother in her personal capacity on a mortgage executed by her on behalf 
of her son is no bar to a suit against the son on the basis of the mortgage.^4 


('20) AIR 1920 Bom 90 (93) : 44 Bom 352. (Sepa- 
rate suits for possession against different sets of 
defendants, of different properties included in 
one auction sale are not barred.) 

(*16) AIR 1916 Bom 310 (312) : 40 Bom 851. 

('83) 1883 All W N 172 (172). 

('76) 2 Agra 323 (323). (Several suits against 
several representatives of a deceased debtor not 
prohibited.) 

(*03) 27 Bom 879 (388, 389). 

('90) 14 Bom 408 (415, 416). (Nominal defendant 
in former suit — Later suit against him as real 
defendant — Not barred.) 

(’13) 21 led Gas 397 (400) (Gal). 

(’02) 25 Mad 736 (740). 

('80) AIR 1930 Nag 119 (120). (Suit by a land- 
lord against mortgagee from tenant for declaring 
the mortgage void — Subsequent suit against 
mortgagee and tenant for eviction not barred.) 

('18) AIR 1918 Nag 241 (241). 

(’25) AIR 1925 Oudh 53 (54). 

(’24) AIR 1924 Oudh 129 (181) : 26 Oudh Gas 98. 

(’90) 3 C P L R 8 (6). 

4 . ('98) 16 Mad 449 (450). (First suit against 
executant of a bond, second suit against other 
person resisting execution of decree not barred.) 

('86) 1886 All W N 269 (269, 272). (Mortgagee 
obtaining decree against mortgagor— Execution 
of decree resisted by another— Suit against latter 
not barred.) 

(’81) 6 Gal 142 (146, 147). (Suit by mortgagee 
against mortgagor— Third ^rson resting exe- 
cution of decree— Suit against him not barred.) 

(’69) 11 Suth W B 149 (149). (Decree agaiust A 
—Suit against ‘B who resists execution of that 
decree, not barred.) 


5. (’80) 1880 Pun Re No. 118, page 276. (First 
suit for money against mortgagor— Second suit 
to enforce lien against subsequent purchaser not 
barred.) 

(’71) 15 Suth W R 486 (486). (Mortgagee obtain- 
ing money decree — Mortgag^ property in the 
hands of different alienees— Mortgagee may sue 
the alienees separately to enforce his lien.) 

(’62) 1882 Pun Re No. 142, page 412. (Money 
decree against mortgagor is no bar to a suit to 
enforce lien against third parties.) 

[See also (’82) 4 All 267 (258). (Mortgagee ob- 
taining mortgage decree against mortgagor — 
Purchaser of property resisting execution— Suit 
for declaration that the property was liable for 
sale in execution of the mortgage decree against 
purchaser not barred.)] 

6 . (’10) 5 Ind Gas 451 (452) ; 82 AU 119. 

7 . (’97) 19 All 879 (880, 881, 888, 884, 885) (FB). 
[But see (’07) 10 Oudh Gas 145 (149). (Suit for 

sale by puisne mortgagee dismissed— Subsequent 
suit for redemption held barred.)] 

8. (’29) AIR 1929 All 696 (697). 

9. (’10) 6 Ind Gas 809 (809) (All). 

[iSee also (^19) AIR 1919 All 438 (485): 41 All 
286. (Suit for profits against lambardar does 
not bar suit against him as trespasser for mesne 
profits of other lands.)] 

10. (’10) 83 Mad 317 (322). 

(’84) 10 Gal 924 (927, 928). 

(’80) 5 Cal 291 (294). 

11. (’94) 18 Bom 551 (568, 569). 

12. (’24) AIR 1924 Bang 161 (162): 1 Bang 689. 

13. ('12 17 Ind Gas 888 (888) (All). 

14 . (’16) AIB 1916 Mad 459 <460, 461). 

(’88) 1888 Pun Be No. 41. 
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11. A suit for spdciflo parformanoe of a contract of sale against A is no bar to a suit for 
possession against A and B in whose favour A had executed a conveyance.is 

12. A suit for partition of properties held jointly by the plaintid’s family is no bar to a suit 
for partition of properties held by the family jointly with strangers.^® 

For other instances, see the undermentioned casos.i^ 


0. 2 R..2 
Notes 21*22 


22. The previous deoiBion must have been on the merits to operate as 

a bar. — The rule will not operate as a bar where the decision in the previous suit 
has not been on the merits. Thus, where the Judgo in the previous suit has refused to 
adjudicate on a certain matter, a fresh suit in respect of it is not barred.^ 

Similarly, whore previous suit has been dismissed on the ground of technical 
defect, the bar of this rule does not apply.^ As has been seen already in Note lo- 
aned, where a plaint has been returned for re-presentation to the proper Court or where 
the suit is withdrawn with leave to sue again under 0. 23 E. 1, the fresh suit may 
include reliefs omitted in the prior plaint. 


15. (*02) 6 Cal W N 314 (818). 

16. See Note 10 foot-note 68 supra, 

17 . (01) 1901 All W N 116 (116) : 22 All 884. 
(Plaintiff claiming by euccegsion — Estate in 
hands of dilTereut persons— Separate suits lie.) 

(’02) 25 Mad 736 (740). (Omission to include 
present claim for land in a former suit for other 
land— Ground of title similar in both suits, but 
defendants different and diflerout lands claimed 
— Held, suit was maintainable.) 

(’67) 2 Arga 823 (828). (Property of deceased in 
hands of his several representatives— Creditor of 
deceased not bound to sue all in same suit.) 

(’08) 27 Bom 379 (388, 889). (Auction-purchaser 
may sue separately different person sin possession 
of the estate.) 

(’20) AlH 1920 Bom 90 (93) : 44 Bom 852. (Sepa- 
rate suits for possession against different sets of 
defendants, of separate properties included in one 
auction sale are not barred.) 

(’27) AIR 1927 Cal 287 (238). 

(’18) 21 Ind Cus 897 (400) (Cal). (First decree 
against E as legal representative of J.— Second 
suit against J’s widow as J’s legal representative 
not barred.) 

(’08) 8 Cal W N 54 (55). (First suit to annul in- 
cumbrances against some cosharerunder-tenure* 
holders — Second suit against other coshurers not 
barred.) 

(’78) 20 Suth W B 450(458) (PC). (Different 
properties— Different defendants— ^parate suits 
maintainable.) 

(*26) AIR 1926 Lah 549 (549). (Prior suit for 
possession by heir of deceas^ owner against 
proprietary body— Proprietary body claiming by 
escheat— rPart of property in possession of mort- 
gagee — Subsequent suit for redemption after 
expiry of period of mortgage is not barred.) 

(’24) AIR 1924 Oudh 129 (181) : 26 Oudh Cas 98. 
(Suit against Hindu widow for j^ssession — 
Separate suit lies for setting aside gift in favour 
of daughter.) 

(’86) AIR 1986 All 422 (429). (Previous suit for 
possession and management of certain estate 
against certain persons in personal capacity 
— Subsequent suit against same persons, as 
shebaits and managers, in respect of property 


of idol— Decision in previous suit docs not bar 
subsequent suit.) 

Note 22 

1. (’18) AIR 1918 All 412 (413) : 40 All 292. 

(*25) AIR 1926 Rang 313 (814). (Court rejecting. 

claim for mesne profits as not claimable — 
Second suit for mesne profits not barred, as 
there is no omission or intentional relinquish-- 
ment on part of plaintiff.) 

(’90) 14 Bom 31 (55, 56). (Partition suit— Amend- 
ment of plaint so a.s to include claim to partition 
based on award — Second suit based on award is. 
not barred.) 

(’78) 10 Bom H C R A C 869 (872). 

(’24) AIR 1924 Lah 21 (23) ; 4 Lah 76. (Suit by 
mortgagee for iiiaintenanco of possession or in 
the alternative for interest, is not barred by a 
previous suit for possession.) 

(’16) AIR 1915 Lah 303 (805). (Relief claimed but 
not granted — Direction to file separate suit — 
Subsequent suit for the relief not barred.) 

(’12j 16 Ind Cas 930 (981, 932,933): 1912 Pun Re 
No 56. (Previous suit dismissed against some of 
the defendants for non-disclosure of cause of 
action, with liberty to bring fresh suit against 
them— The dismissal, not being adjudication 
between the parties, subsequent suit is not barrod.y 
(’81) AIR 1981 Mad 880 (882). (Court refusing a 
relief since suit not properly framed, with liberty 
to bring a fresh suit— Subsequent suit for the 
relief not barred.) 

(’28) 108 Ind Cas 406 (406) (Mad). 

(’01) 11 Mad L Jour 332 (388). 

2 . (’16) AIR 1915 Lah 416 (417) : 1915 Pun He 
No. 87. (Former suit was dismissed as it was for 
partial partition.) 

(’80) AIR 1930 Lah 684 (635). 

(’85) 1886 Pun Re No. 36, page 65. (Suit for de- 
claration dismissed for not asking consequential 
relief— Fresh suit not barred.) 

(’84) 1884 Pun Re No. 66, page 181. 

(’01) 14 C P L R 104 (106).H 
[See also (’85) AIR 1935 Cal 764 (766). (Amend- 
ment of plaint— Plaintiff directed to give value 
of property and put in deficit court-fee — Non- 
compliance — Suit dlsmifised for default oil 
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O. f R. i 28. Sole does not apply to diffovont oanses of aotlon. — The rule does not 

Mote 28 require that the plaintiff should unite in the same suit all the causes of action he may 

have against the .defendant. So, it does not operate as a bar when the subsequent suit 
is based on a cause of action different from that on which the first suit was based, ^ 


rejecting application for permiRsion to with- 
draw — Fresh suit is not barred.)] 

[But see ('37) AIR 1987 Rang 324 (330). (First 
suit for partition of one item of property as co- 
heir of doceascd—Suit dismiss^ as suit for 
partial partition does not lie — Second suit 
claiming possession of the whole of that item 
of property on the ground that plaintiff is the 
sole heir of deceased — Suit held to be barred 
under this rule.)] 

Note 23 

1. (15) AIR 1915 Mad 888 (888) : 38 Mad 247. 
(’33) AIR 1933 All 852 (858). (Account suit for 
particular period— Subsequent suit for different 
period prior to that in former suit on allegation 
of existence of separate account.) 

(’32) AIR 1932 Bom 86 (88). (Suits on two dif- 
ferent contracts.) 

(’83) AIR 1933 Bom 398 (400): 57 Bom 456. (Suit 
for setting aside sale — Separate suit for posses- 
sion not barred.) 

(’95) 21 Bom 267 (271). 

(’ll) 10 Ind Cas 26 (27) (All). (Suit to recover 
mortgage money by sale of mortgaged property 
dismissed mortgage being usufructuary — Sub- 
sequent suit for possession not barred.) 

(*05) 2 All Ij Jour 342 (344). (Suit for possession of 
the whole property dismissed, piirties being joint 
owners— Subsequent suit for declaration of right, 
not barred.) • 

(*05) 27 All 142 (144). (Suit by heirs of a deceased 
Mahomedan to recover share, against the de- 
ceased’s widow in possession— Suit dismissed as 
the widow held the property by virtue of lien on 
it for unpaid dower— Subseliuont suit for redemp- 
tion of the dower debt and possession after re. 
demption — The two causes of action being separate 
and distinct, the latter suit not barred.) 

(*29) AIR 1929 All 29 (30). (Oovernment revenue 
of certain patti assigned to two persons in dif- 
ferent shares — Suit against one, by the mort- 
gagee of \x)th to recover revenue — Subsequent 
suit against the other not barred.) 

(’71) 3 N W P H C R 27 (30). 

(’29) AIR 1929 All 696 (697). (Redemption and 
contribution arc different causes of action.) 

(’71) 8 N W P H C R 20 (21). 

(’29) AIR 1929 Bom 460 (462). 

(’99) 23 Bom 597 (598, 599). (First suit for parti- 
tion of family property— Second suit for parti- 
tion of property held jointly by family and 
others.) 

(’72) 9 Bom H C R 257 (259). 

(’29) AIR 1929 Gal 93 (96). 

(’23) AIR 1928 Cal 871 (878). 

(•20) AIR 1920 Cal 755 (757). 

(’21) AIR 1921 Cal 821 (822). (Same property — 
Same creditor having two independent mort- 
gages can bring separate suite.) 

<•81) AIR 1921 Gal 277 (279, 280). 


(’29) AIR 1929 Mad 545 (561). 

(’15) AIR 1915 Cal 475 (476). 

(*15) AIR 1915 Gal 126 (126, 128) ; 41 Cal 825. 
(’15) 26 Ind Cas 228 (280) : 41 Ind App 142 (PC). 
(’12) 16 Ind Cas 883 (384, 385) (Cal). 

(’09) 3 Ind Cas 395 (896) (Cal). 

(’88) 15 Cal 800 (808) : 15 Ind App 106 (P C). 
(’67) 11 Moo Ind App 551 (605) (P C). 

(’70) 18 Suth W R 196 (197). 

(’66) 5 Suth W R 182 (184). 

(’28) AIR 1928 Lah 288 (239) : 9 Lah 451. 

(’20) AIR 1920 Lah 184 (186). 

(’17) AIR 1917 Lah 139 (141). 

(’15) AIR 1915 Lah 416 (417) : 1915 Pun Re 
No. 87. 

(’94) 1894 Pun Re No. 23, page 56. 

(’81) 1881 Pun Re No. 123, page 296. 

(’85) 1885 Pun Re No. 35, page 65. (Suit for de- 
claration of title as adopM son, dismissed — 
Subsequent suit for partition on the ground of 
adoption not barred.) 

’30) AIR 1930 Mad 264 (267). 

’28) AIR 1928 Mad 840 (842). (Suit under 0. 21 
R. 63 for declaration decreed — Subsequent suit 
for possession not barred.) 

(’25) AIR 1925 Mad 1172(1172). (Causesof action 
different Same relief claimed in both suits — 
Subsequent suit not barred.) 

(’28) AIR 1923 Mad 257 (260) : 46 Mad 135. 

(’18) AIR 1918 Mad 78 (80, 81). (Suit on non- 
existent or false cause of action does not bar 
suit on true cause of action.) 

(’09) 2 Ind Cas 818 (814): 82 Mad 380. (First suit 
for possession; second suit for rent not barred.) 
(’03) 26 Mad 760 (766). 

(’03) 26 Mad 104 (107, 108). 

’98) 21 Mad 153 (156, 158). 

’87) 10 Mad 347 (350). (First suit for declaration 
of title to continue to enjoy separate possession 
of land— Subsequent suit for partition.) 

(’85)8 Mad 510 (524): 12 Ind App 116 (PC). 
(First suit for possession upon dispossession — 
Subsequent suit for sha|;e of personal property, 
plaintiff being entitled to both under will.) 

(’83) 6 Mad 49 (58). 

(’79) 2 Mad 352 (355). 

(’27) AIR 1927 Nag 822 (322, 328). (Alternative 
causesof action.) 

(’26) AIR 1926 Nag 109 (114) : 22 Nag L R 49. 
(Suit for refund of purchase money from ven- 
dor on ground of defective title is not Imrred by 
a previous suit for possession of property sold.) 
(’24) AIR 1924 Nag 214 (214, 215). (DispossM- 
sion at different times of two different propectiee 
— Defendant claiming under different ti&M — * 
Heldf there wore two distinct causes of action.). 
(’24) AIR 1924 Nag 89 (90) : 20 Nag L R 96/ 
(Suit for partition of unalienaied ^rtipn 
joint Hindu family property — Subsequent s^i 
for partition of the alienated property agai^ 
the same defendant and his transfiml) 
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although such cause of action may arise from the same transaction as the cause of 
action in the previous suit.^ 

Where a plaint is returned for presentation to the proper Court, a cause of action 
arising after the original presentation of the plaint should be deemed to have arisen 
subsequent to the previous suit.^ 

29. First suit for poBaesaion — Second for meane proflta. — There is a 
conflict of opinion as to whether a suit for possession bars a subsequent suit for mesne 
profits accrued before the suit. It was held in the undermentioned cases^ that it does 
not, on the ground that the second suit is based on a cause of action different from that 


(*28) AIR 1923 Pat 576 (675). (First suit for com- 
pulsory registration of document — Subsequent 
suit for possession is not barred.) 

<*21) AIR 1921 Pat 143 (145). (Relief to which 
plaintiff is not entitled on his allegations in 
plaint in previous suit, is not barred in the sub- 
sequent suit.) 

<’29) AIR 1929 Oudh 102 (160). 

<’28) AIR 1928 Oudh 411 (412, 413). (Previous 
suit on the ground of unchastity of a widow 
resulting in forfeiture of her rights— Subsequent 
suit based on the right of reversioners arising 
on the widow’s death — The later suit not barred.) 
f’17) AIR 1917 Oudh 20 (22). (Causes of action in 
respect of same property different — Subsequent 
suit is not barred.) 

(’27) AIR 1927 Rang 237 (238). 

(’28) 109 Ind Cas 05 (67) (Nag). 

(’29) AIR 1929 Rang 65 (59) : 6 Rang 691. 

<’90) 14 Bom 31 (56, 56). 

■(’36) AIR 1985 All 790 (790, 791). (Two separate 
and unconnected buildings erected on land — 
Suit for removal of one and possession of land 
underneath dismissed — Bubsoquont suit for re- 
moval of other is not barred.) 

’36) AIR 1935 All 174 (178). 

’35) AIR 1935 Lah 842 (843). 

’37) 41 Cal WN 1179(1182):! L R (1937) 2 Cal 661. 
(Suit to set aside sale under l^engal Revenue 
Sales Act on ground of irregularities in sale — 
Allegation that irregularities were duo to frau- 
dulent conduct of defendant— Suit dismissed for 
default — Subsequent suit for declaration that 
defendant has bought property fraudulently and 
for directing him to je-convey property is not 
barred as causes of action arc different.) 

{’35) AIR 1935 Lah 672 (676) : 16 I.ah 640 (PB). 
(Mortgagee is not bound to sue for the realisation 
of his security in a suit to enforce the personal 
covenants of the mortgagor to pay the overdue 
interest as the two claims arise out of distinct 
causes of action.) 

{’36) AIR 1936 Nag 268 (269): I Jj R(1937)Nag94. 
(’37) AIR 1937 Sind 300 (302) : 32 Sind L R 80. 
{'38) AIR 1938 Bang 364 (366). (Contract of sale 
of 1500 bags in 8 instalments— Each instalment 
giving rise to separate cause of action.) 

{’86) AIR 1936 Bom 306 (808) : 59 Bom 454. 
(Suit for partition and possession decreed — Suit 
for mesne profits, cause of action not having 
arisen when first suit was filed— No bar.) 

{’35) AIR 1986 Lah 166 (156). (Where one of the 
proprietors miaims shamilat land and a suit 


for ejectment by the proprietary body is dismiss- 
ed and the former reclaims a further piece of 
shamilat land, a subsequent suit to eject him from 

. the land reclaimed subsequently is not barred 
under O. 2 R. 2.) 

2. (’30) AIR 1930 Lah 688 (689). 

(’26) AIR 1926 Cal 1022 (1026). 

(’15) 26 Ind Cas 228 (230) : 41 Ind App 142 : 17 
Nag L R 56 (PC). 

(’37) AIR 1937 All 401 (405) ; I L R (1937) All 
489. (Property misdescribed in sale deed — Suit 
by vendee for possession without any prayer for 
relief of rectification— Suit dismissed as no cause 
of action arose for possession — Subsequent suit 
for rectification and possession is not barred 
under S. 11 or O. 2 R. 2 as causes of action are 
distinct and separate though arising from same 
transaction.) 

(’36) AIR 1936 Rang 167 (167). (Where* a 
suit for possession of land on the ground that 
the plaiiitifi had bought it fails, on the ground 
that the transaction rciilly amounts to a mort- 
gage by conditional sale and not to an agreement 
to purchase coupled with an agreement for resale, 
it is not a bar to a subsequent suit on the basis 
that the transaction was a mortgage.) 

(’37) AIR 1937 Oudh 263 (265) : 13 Luck 192. 
(Prior suit for rectification of sale-decd and for 
possession of portion of projicrty wrongly shown 
as exempted from sale — Subsequent suit for pos- 
se.sHion of property shown as sold in sale-deed 
is not burr^ though both arose out of the same 
transaction of sale.) 

(’38) AIR 1938 Mad 255 (256). 

3. (’25) AIR 1925 Nag 54 (56. 57). 

(’90) 1890 All W N 243 (244). 

Note 24 

1. (’91) 4 C P L R 88 (89). 

(’20) 1920 All 302 (302). 

(’02) 24 All 501 (503). (Suit for possession under 
B. 9, Specific Relief Act, no bar to suit for mesne 
profits.) 

(’24) AIR 1924 Bom 368 (368). 

(’92) 19 Cal 615 (617). 

(’70) 13 Suth W R 15(19)(FB). (No adjudication 
as to mesne profits in the first case.) 

(’67) 7 Suth W R 429 (429). (I)o.) 

(’89) 1889 Pun Re No. 129, page 452. 

(’16) AIR 1916 Mad 328(831). (Suit forposscssion 
under S.9, Specific Relief Act, no bar to suit for 
mesne profits.) 

’15) AIR 1916 Mad 912(918) : 38 Mad 829 (PB). 
’08) 81 Mad 405 (406). (11 Mad 151, Not followed.) 

3CP0. 86. 


0.S9.S 
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Ot t R* 1 of the first. The High Court of AUahabad* and the Oudh Judicial Gommissioner’a 

Kota 2i Court^ have taken a contrary view. There is also a conflict of opinion as to the 

maintainability of a separate suit for mesne profits accruing after the institution of a 
prior suit for possession, some cases being in favour of the maintainability of such a suit^ 
and others against it.^ But where the claims for possession and mesne profits are based 
on the same allegations of facts, the reliefs cannot be split up.^ 

Though a suit for possession and a suit for mesne profits may be treated as being 
based on distinct causes of action, a claim for mesne profits cannot itself be split up ; 
the plaintiff should include the whole of the mesne profits accrued due at the time of 
the suit/ 

It has been held in the undermentioned cases that a suit for mesne profits is no 
bar to a subsequent suit for possession.^ The contrary view has been taken in the cases 
cited below.® 


(*21) AIR 1921 Nag 112 (113) : 17 Nag L R 62. 
(Claim for mesne profits need not be made in 
application for reinstatement of possession whe- 
ther S. 144, C. P. C. applies or not.) 

(»26) AIR 1926 Rang 137 (138) : 4 Rang 103. (3 
Low Bur Rul 56, Dissented from.) 

(*10) 8 Ind Cas 445 (447, 448) (IjOw Bur). 
(1900-02) 1 Low Bur Rul 13 (14). 

[See also (’92) 14 All 531 (536, 537). 

(*69) 6 Bom li CR A C 109 (112, 113). (Suit for 
mesne profits accrued during the previous suit.) 
(»90) 17 Cal 968 (971). 

(’69) 1869 Pun Re No. 44. 

(’31) AIR 1931 Pat 233 (233, 234) : 10 Pat 329. 
(Claim for mesne profits is maintainable in 
absence of claim for recovery of possession.)] 
[But tee (’14) AIR 1914Bom 130(130) : 88 Bom 
444. (Stipuiation in lease entitling lessor to 
recover possession on lessee’s failure to pay rent 
— Failure to pay rent— Suit for recovery of pos- 
session only brought and decreed — Subsequent 
suit to recover arrears of rent barred.)] 

2. (’82) 1882 All W N 3 (3), 

(’95) 17 All 533 (535, 536). 

(’88) 1883 All W N 198 (198). 

(’81) 1881 All W N 58 (58). 

(’81) 1881 All W N 41 (42) : 3 All 660. (Suit by 
usufructuary mortgagee.) 

[See also (’94) 16 All 401 (408, 409). (Reference 
under Court Fees Act, S. 5.)] 

3 . (’06) 9 Oudh Cas 224 (227). 

4 . (’90) 17 Cal 968 (971). 

(’32) AIR 1932 All 45 (45). (When subsequent 
mesne profit was asked for in prior suit there is 
no bar under O. 2 R. 2.) 

(’31) AIR 1931 Cal 788(789): 58 Cal 1040. (Decree 
in previous suit for possession silent as to future 
mesne profits— Second suit for such mesne pro- 
fits is not barred.) 

(’82) AIR 1932 All 510 (511) : 54 All 65 (68). 

(’31) AIR 1931 All 429 (432) : 58 All 951 (SB). 
(’27) AIR 1927 All 772 (778). 

’82) AIR 1982 Bom 222 (228, 224) : 56 Bom 292. 
’24) AIR 1924 Cal 442 (448). 

*82) AIR 1982 Lah 448 (449). (Partition suit — 
Subsequent suit forsubs^uent mesne profits.) 
*26) AIR 1926 Mad 1015 (1016). 

*01) 11 Mad L Jour 882 (888). 


(’28) AIR 1928 Nag 65 (65). (Partition suit — 
Subsequent suit for subsequent mesne profits.) 
(’25) AIR 1925 Pat 145 (147). 

(’81) AIR 1981 Oudh 131 (132) : 6 Luck 243. 

(’16) AIR 1916 Low Bur 35 (85). 

(’95) 19 Bom 532 (538, 539). 

(’18) AIR 1918 Nag 28 (29) : 15 Nag L R 101. 
(Suit for ejectment by mortgagor on determina- 
tion of right to possession— Subsequent suit for 
mesne profits not barred.) 

(’35) AIR 1985 Bom 306 (808) : 59 Bom 454. 

(’37) AIR 1987 Mad 849 (851). 

[See (’35) AIR 1985 All 96 (97). (Suit for redemp- 
tion of mortgage— Decree and deposit — Failure 
of defendant to deliver possession — Fresh suit 
for mesne profits from final decree to delivery 
of possession not barred.) 

(’34) 3A11 WK 735 (786). (A claim for mesne pro- 
fits for the period covert by a prior partition suit 
is a claim based on a different cause of action 
and is not barred by the provisions of 0.2 R. 2.)] 

5 . (’27) AIR 1927 All 716 (716, 717) ; 49 All 597. 
(’75) 1875 Pun Re No. 72. 

(’17) AIR 1917 All 479 (480) ; 86 All 61. (The 
procedure of permitting separate suits for mesne 
profits is to be severely discountenanced (Per 
Walsh, J.) — However, in this case the meaner 
profits were allowed without costs.) 

6 . (’81) 3 All 660 (661, 662) (FB). 

(’81) 8 All 543 (544, 545).. 

7 . (’74) 21 Suth W R 228 (223, 224). 

(’86) 12 Cal 482 (484) (PC). 

(’74) 22 Suth W R 424 (425). 

[But see (’28) AIR 1928 Cal 371 (372, 878). 
(Suit for mesne profits upto delivery of symlx^ 
lical possession is no bar to suit for mesne 
profits accruing .subsequently.)] 

8. (’83) 9 Cal 283 (287, 288). 

(’09) 1 Ind Cas 644 (645) (Mad). 

(’88) 11 Mad 210 (212). 

(’88) 1 C P L R 143 (144). 

9. (’89) AIR 1939 All 52 (54). (Plaintiff mortgagee 
although entitled to sue both for mesne profits-' 
and possession, suing only for mesne profits 
He cannot Bubsequeii tly sue for possession aoeotd* 
ing to 0. 2 R. 2— When once phantifi’s rkht 
sue for possession is barred, ha becomes dissB^ 
titled to sne for mesne profits also.) 
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25. First salt for interest, second for prinoipal.— See Note 10, ante, under 
the heading “first suit for interest on a mortgage and second suit for the principal.” 

26. Other Examples. — 

(1) A sues B for declaration of his title and for injunction restraining B from 
interfering with A's possession. The suit is dismissed as A is found not to be in 
possession. A then sues B for declaration and possession. The suit is not barred.^ 

(2) A sues B for declaration of his right to certain land. The suit is dismissed 
on the ground that A might and ought to have sued for possession also. Then he sues 
B for ix)3se8sion. The suit is not barred as the caiises of actioji for the two suits are 
not the same.* 

(3) The dismissal of a suit for specific performance of an agreement to transfer 
land is no bar to a suit for the return of the consideration money.® 

(4) The dismissal of a suit for stile as on a simple mortgage does not bar a suit 
for possession as on a usufructuary mortgage.'* 

(5) Where a suit is compromised, a second suit based on the compromise is not 
barred.® 

(6) Distinct trespasses on different parts of the plaintiff’s land committed at 
different times give rise to different causes of action.® 

(7) A person whose property had been wrongfully attached in execution of a 
decree, sued for and obtained a decree that the property was not liable to attachment 
and sale under the decree. This does not bar a suit for damages for wrongful 
attachment.^ 


(’82) 1882 Pun Ro No. 138. 

(’06) 9 Oudh Cas 822 (325). (Suit for mesne 
profits bars suit for possession.) 

(’15) AIR 1915 Sind 85 (36) : 9 Sind L R23. 

Note 26 

1. (’30) ATR 1930 Sind 87 (88, 89). 

(’12) 13 Tnd Cas 154 (155): 34 All 172. 

(’19) AIR 1919 Mad 45 (45), 

[But tee (’10) 8 Ind Gas 9 (16) (All).] 

2. (’15) AIR 1915 Mad 888 (888); 38 Mad 247. 
(’29) AIR 1929 All 80G (807), 

(’92) 14 All 512 (513). 

(’83) 5 All 345 (354) (FB). (Nofc: — In this case 
the doclaratioii was granted in the first suit ; 
yet it was held it made nojdifference in principle.) 
(’*82) 4 All 261 (267) (FB). 

(’79) 2 All 356 (857) (FB). 

(’76) 1 All 252 (253). 

(’66) 12 Gal 291 (293, 294). (First suit was for 
declaration of title and confirmation of posses- 
sion— Subsequent suit was to recover possession.) 
(’83) 9 Gal 43 (47). 

(’82) 8 Gal 819 (824). 

(’82) 8 Gal mn (826n). (Following 8 Gal 819.) 
(’10) 6 Ind Gas 926 (927): 6 Nag L R 81. 

(”26) ATR 1920 Rang 123 (123, 124). 

(’17) AIR 1917 Low Bur 28 (29) ; 9 Low Bur 
Rul 37. 

(’93-1900) 1898-1900 Low Bur Rul 410. 

[But Me (’92) AIR 1922 Nag 129 (184) : 21 Nag 
L R 124. 

(’28) AIR 1928 All 554 (555). (Prior suit for mere 
declaration diemiseed on merits — Subsequent 


suit for p(3ssossioii held barred— Res judicata.)] 

3. (’04) 27 Mad 380 (381). 

(’23) AIR 1923 All 321 (321): 45 All 378. 

(’94) 1894 All W N 157 (158). (Subsequent suit 
for the return of half currency notes given in 
lieu of earnest money.) 

[But see (’98) 8 Mad L Jour 61 (62)]. 

4. (’05) 15 Mad L Jour 374 (376). 

(’04) 27 Mad 102 (105). 

5. (’05) 2 All L Jour 680 (681). 

(’98) 2 Gal W N 663 (664). 

(’20) AIR 1920 Lah 184 (186). (First suit for. dis- 
solution of xiartnership and accounts — Suit 
referred to arbitration — Award fixing shares — 
Decree x)assed in accordance with the award — 
Second suit for partition and accounts as pec 
the decree on award is not barred.) 

[See also (’94) 1894 Pun Ro No. 47, page 148.] 

6 . (1900) 10 Mad L Jour 136 (138). 

(’84) 6 All 610 (617). (Ouster from two different 
houses on two different occasions gives rise to 
two causes of action.) 

(’24) AIR 1924 Nag 214 (214). (Dispossession at 
different times of two different properties — De- 
fendant claiming under different titles— Rule is 
not a bar.) 

7. (’27) AIR 1927 Oudh 48 (48). (In view of the 
provisions of S. 42, Specific Relief Act.) 

(’19) AIR 1919 Oudh 31 (32). 

[Sm (’02) 5 Oudh Cas 804 (306). (Suit for decla- 
ration that property not liable to attachment 
and sale dismissed — Second suit for compensa* 
tion for illegal attachment is barred.)] 
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(8) A suit by reversioners for declaration of their reversibnary rights and a suit 
by them for possession are based on distinct causes of action.^ 

(9) A suit by a Mahomedan widow for dower does not bar a suit by her for 
declaration of her right to possess her husband's estate for her life, in accordance with 
a local custom.® 

(10) A suit by Hindu reversioners for injunction restraining alienations by a 
Hindu widow is no bar to a suit for declaration that a gift by the widow is inoperative 
and cannot affect their rights.^® 

(11) A suit for possession of land held under a will, in consequence of plaintiff 
having been wrongfully deprived bf it, is no bar to a suit for personal property under 
the will.^^ 

(12) A suit for the wrongful conversion of goods given in a will is no bar to a 
suit to obtain payment of the legacies where there is no claim in the latter suit in 
respect of any of the goods to which the former suit related.^® 

(13) Where a Hindu widow transfers by several alienations different portions 
of her husband's estate, the reversioners have a distinct cause of action in respect of 
each alienation.^® 

(14) A suit by a Hindu reversioner during the widow's lifetime for a declaration 
that a transfer by the widow is not binding on him is no bar to a suit after the widow’s 
death, for possession of the property transferred.^^ 

(15) A suit for declaration that property is not liable to attachment and sale 
under a decree is no bar to a suit for possession.^® 

(16) A suit by a Hindu daughter to establish her title to her father's estate as 
heir in reversion on her mother's death is no bar to a suit for possession of a specific 
portion of the estate.^® 

(17) A suit to eject the defendant on the basis of a lease is no bar to a suit 
based on title.^^ 

(18) Where a vendee or other transferee of property sues for possession but the 
suit is dismissed, he is not debarred from suing for the return of the consideration 
money.^® 


3. (’20) AIR 1920 Cal 755 (757). 

(’15) AIR 1915 Lah 127 (128). 

9. (’94) 21 Cal 157 (163) ; 20 Ind App 155 (PC). 

10 . (’89) 16 Cal 98 (102) : 15 Ind App 156 (PC). 

11. (’85) 8 Mad 620 (524); 12 Ind App 116 (PC). 

12 . (’25) AIR 1925 PC 105(108): 48 Mad 812; 52 
Ind App 214 (PC.) 

13 . (’67) 8 Suth W R 364 (366). (Sales by guar- 
dian of a minor.) 


(’16) AIR 1916 Bom 810 (310) : 40 Bom 351. 
(Sales by deceased challenge by the heir.) 

’72) 9 Bom H 0 R 257 (259). 

,’73) 10 BengLR 1 (11): 14 Moo Ind App 176 (PC). 
;’80) AIR 1930 Nag 3 (4) : 26 Nag L R 121. 

(’22) AIR 1922 Oudli 171 (176). 

14 . (’10) 6 Ind Ciis 207 (208) ; 32 All 189 (198). 

also (’98) 1898 Pun "Rq No. 91, page 321. 
(Right of reversioner to possession does not 
accrue during the lifetime of the widow.)] 

15 . (’91) 1891 Pun Re No. 29, page 168. 

”91) 14 Mad 23 (24, 2.5). 

’371 AIR 1937 Rang 133 (134). 

:'d7) AIR 1987 Rang 249 (250). 


16 . (’29) AIR 1929 P G 166 (169) : 56 Ind App 
267 : 61 All 439 (P C). 

17 . (’96) 1896 Pun Re No. 55, page 164. 

(’19) AIR 1919 Mad 743 (745). 

(’03) 13 Mad L Jour 475 (476). 

[See also (’05) 28 Mad 406 (408). (Former suit to 
redeem kanam, no bar to subsequent suit based 
on the kanam and the title so far as the latter 
is based on title.)] 

18 . (’01) 24 Mad 27 (31). 

(’83) AIR 1933 Lah 1017 (1017). (Suit for declara* 
tion of title to projj^rty purchased by plaintiff 
allowed to be dismissed — Subsequent suit for 
refund of purchase money is not barred.) 

(’27) AIR 1927 Mad 273 (275, 276). 

(1900) 10 Mad L Jour 204 (205). 

(’24) AIR 1924 Cal 558 (562). 

(’88) 15 Cal 61 (53). (The suit was however dU- 
missed on ground of limitation.) 

(’26) AIR 1926 Nag 109 (114) : 22 Nag L B49. 

(’29) AIR 1929 Pat 241 (241). (Sait by lesBOX to 
recover possession of land is no bar to a aabee^ 

? uent suit for rent.) • 

See also (’26) AIR 1926 F 0 118 (119) (F €)«;/ 



SPLITTING OF CLAIM 


1366 


(19) The dismissal of a suit for redemption on the basis of one mortgage is no 
bar to a suit on the basis of another mortgage.^^ 

(20) Where a suit is dismissed for want of a cause of action, a second suit on 
the basis of the true cause of action is not barred.^ 

(21) A suit for redemption and a suit for ejectment on the ground of title are 
based on distinct causes of action.^^ 

(22) The dismissal of a suit for enhancement of rent is no bar to a suit for 
recovery of rent at the rate originally fixed.^^ 

(2<3) A decree for rent at the original rate is no bar to a suit to recover the 
difference between the tent at the old rate and that at the enhanced rate for the same 
period (where plaintiff obtained a decree for enhancement of rent after a decree for rent 
at old rate was passed).^® 

(24) A promissory note or other negotiable instrument creates a distinct cause 
of action from the original debt for which the instrument was given, so that, if several 
promissory notes are given for portions of the same debt, each promissory note can be 
sued on separately.*^® 

(25) A suit for cancellation of a deed of transfer does not preclude a suit for 
possession of the property.^® 


(’12) 16 Ind Gas 24 (25) : 1912 Pun Re No. 104. 
(Two plots sold by one sale-deed — Recovery of 
sale price in regard to one on the ground of 
wanl of title in the vendor is no bar to recover 
possession of the other.) 

(’92) 19 Cal 128 (126) : 18 Ind App 168 (P C). 
(Privy Council expressly left the question open.)] 

19 . (’ll) 9 Ind Gas 53 (54) : 33 All 302. 

(’03) 26 Mad 760 (776). 

(*06) 29 Mad 153 (154) (F B). 

[See also (’16) AIR 1916 Low Bur 152 (153). 
(Suit for redemption dismissed — No bar to a 
subsequent suit on an agreement to allow 
redemption.)] 

20 . (’72) 17 Suth W R 380 (382). 

(’04) 26 All 501 (503, 604). (Suit for possession of 
a portion of a house alleged to have been parti- 
tioned in proceedings tefore Revenue Court — 
Subsequent suit for partition of the same house 
in a Civil Court.) 

(’25) AIR 1925 Lah 459 (460) : 6 Lah 884. 
(Suit for a relief which the Court cannot give 
does not bar a suit for a relief which the Court 
can give.) 

(’84) 1884 Pun Re No. 47, page 110. 

(’18) AIR 1918 Mad 78 (81). 

(*16) 29 Ind Gas 678 (679) (U P B R). 

[See also (’96) 6 Mad L Jour 51 (52). (Suit to 
eject defendant as trespasser dismiss^ on the 
ground that the latter had a charge on land — 
Subsequent suit to redeem on payment of 
charge held barred.) 

(’15) AIR 1915 All 404 (405) : 87 All 646. (Deli- 
berate omission to sue for right relief operates 
as bar.)] 

21. (’89) 13 Bom 326 (829). 

(’88) 15 Cal 800 (808) : 15 Ind App 106 (P 0). 
(Suit to recover talukdari right dismissed — 
Subsequent suit to redeem the same property not 
barred.) 

(’12) 15 Ind Gas 15 (16) (All). 


(’05) 27 All 142 (144). 

(’27) AIR 1927 Lah 752 (753). 

(’24) AIR 1924 Lah 143 (144) : 4 Lah 187. 

(’13) 21 Ind Cas 42 (42) (Mad). 

(’05) 28 Mad 406 (408). 

(’97) 20 Mad 82 (83). 

(’26) AIR 1925 Oudh 386 (888). 

(’74) 11 Bom li C R 224 (230). 

[But tee (’96) 6 Mad L Jour (51 52).] 

22. (’70) 13 Suth W R 817 (318). 

(’88) 16 Cal 145 (149, 150) (F B). (Overruling 9 
Gal 919.) 

23 . (’28) AIR 1928 Call 684 (685). (AIR 1925 
Cal 463, Distinguished.) 

[But see (’25) AIR 1925 Cal 463 (464).] 

24 . (’15) AIR 1915 Mad 688 (689). 

(’14) AIR 1914 All 494 (496) : 36 All 660. 

’15) 26 Ind Cas 228 (231) : 41 Ind App 142 (PC). 
’25) AIR 1925 Bang 304 (304). 

[See also (’20) AIR 1920 All 340 (341) : 42 All 
193. (In this case previous suit on promissory 
note was dismissed in default of appearance, 
hence fresh suit on basis of original debt was 
hold barred.)] 

[But tee (’17) AIR 1917 Lah 220 (222) : 1917 
Pun Re No. 63. (Where there was held to bo 
only one cause of action.)] 

25 . (’12) 13 Ind Cas 458 (461) ; 36 Mad 151. 

(’83) 7 Bom 134 (136, 137). 

[See also (’36) AIR 1935 Rang 365 (366, 367). 
(Where the original obligation is single and 
entire, but when one party has chosen to execute 
separate documents for portions of the obliga- 
tion and the other party has chosen to accept 
the said documents, each document constitutes 
a distinct cause of action.)] 

[But see (’07) 29 All 256 (259). (Where a second 
suit was held to be barred.)] 

26 . (’28) AIR 1928 Oudh 359 (362) : 3 Luck 487. 
[See also (’38) AIR 1933 Bom 398 (400) ; 57 

Bom 456.] 
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(26) A suit (or divorce on the ground of misconduct, among the Burmese 
Buddhists, is no bar to a suit for partition.^ But where judicial separation has been 
once obtained on the ground of cruelty and adultery, a new petition on the same facts 
for annulment of marriage is barred.^ 

For other instances, see the undermentioned cases.^* 


[But tee ('IG) AIR 1916 Low Bur 46 (44). 
(Where it was held that such a suit was barr^.)] 

27. ('02) U pp Bur Rul Buddhist Law, Divorce p. 6. 
('ll) 11 lud Gas 497 (498) : 88 Cal 629 : 38 Iiid 

App 140 : 6 Low Bur Kul 18 (P 0). 

(1900) 1 Low Bur Kul 7 (8). 

[See also (’97-1901) 2 Upp Bur Rul 28.] 

[But tee ('09) 4 Ind Gas 806 (308): 5 Low Bur 
Rul 114.] 

28. ('28) AIR 1928 Gal 806 (808) : 56 Gal 166. 

29. (*30) AIR 1930 All 824 (826). (Plaintiff agree- 
ing to construct dofondant’s house and provide 
funds approximately to the extent of Rs. 2000 — 
Plaintiff's money repayable gradually in ten 
years — House hypothecated to plaintiff to secure 
repayment— No provision made in case expendi- 
ture exceeded Rs. 2000 — On accounts being taken, 
defendant found liable for Rs. 1400 over and 
above Rs. 2000 — Defendant executing sarkhat 
for Rs. 1400 — Plaintiff suing on basis of this 
sarkhat prior to expiry of ten years of original 
agreement — As sarkhat was a contract for dis- 
tinct and separate sum suit was not premature.) 

(’34) AIR 1934 Mad 46 (47). (Suita for kattubadi 
due in successive years— Kattubadi not fixed in 
money or kind but on gross produce — Causes of 
action are different and suits are not barred.) 
(’84) AIR 1934 Pat 515 (618). (Suit for declara- 
tion of title to certain* share — Partition by Col- 
lector in the mean time forming six estates out 
of parent estate — Kxecution and obtaining of 
possession of share— Ref usal by Collector to record 
plaintiff’s name — Fresh suit for distribution of 
decreed share to newly formed estates — Suit held 
not barred by S. 27 , Bengal Estates Partition Act, 
or C. P. 0., S. 11 or 0. 2 R. 2.) 

(’30) AIR 1930 All 116 (117). (Suit for money had 
and received for the plaintiff’s use against the 
agent does not bar a subsequent suit for general 
account against such agent.) 

(*29) AIR 1929 All 29 (30). (Assignees of revenues 
of different properties mortgaging their rights to 
plaintiff — Plaintiff can sue separately for the 
revenues assigned by each mortgagor.) 

(’29) AIR 1929 All 696 (697). (Redemption and 
contribution suits against persons who had a 
part of the equity of redemption, are different 
causes of action.) 

(’26) AIR 1926 All 486 (487) : 47 All 667. (Prior 
suit to set aside sale and for possession dismissed 
on the ground that a part of the sale price has 
been received — Subs^uent suit for balance of 
sale price not barred.) 

(’24) AIR 1924 All 713 (715) : 46 All 642. (Suit 
for share of inheritance and suit for dower — 
Causes of action are different.) 

(*28) AIR 1923 All 311 (312) : 45 All 376. (Suit 
for setting aside sale no bar to suit for possessiou 
as heir.) 


(’22) AIR 1922 All 510 (511, 612, 613). (Suit 
against the husband for a share in the plaintiff’s 
sister’s estate as one of the latter’s heirs is no 
bar to a subsequent suit for dower due by the 
husband.) 

(’19) AIR 1919 All 438 (435) : 41 All 286. (First 
suit against lambardar for profits — Second suit 
for mesne profits on the ground of trespass on 
another mahal not barred.) 

(’ll) 9 Ind Gas 200 (202) : 83 All 291. (Suit for 
portion of dower as prompt is no bar to suit for 
balance as for deferred dower.) 

(*12) 17 Ind Gas 833 (833) (All). (Suit for parti- 
tion pending— Second suit against thelambardar 
for profits not barred.) 

(’10) 7 Ind Gas 284 (285) (All). (Suit for declara- 
tion that a will executed by the father was null 
and void no bar to suit for partition.) 

(’09) 4 Ind Gas 457 (459) : 31 All 557 : 86 Ind 
App 210 : 13 Oudh Gas 183 (PC). (First suit for 
share inherited from sister no bar to suit for 
share inherited from father.) 

(*04) 26 All 501 (503, 504). (Suit for possession on 
the ground that partition had taken place dis- 
miss^— Second suit for partition not barred.) 
(’94) 1894 All W N 61 (62). (First suit for dam- 
ages for misappropriation of fruits of trees — 
Second suit for possession of the trees — Second 
suit based on denial in previous suit of plain tiff’s 
title to the trees— Second suit not barred.) 

(’73) 5 N W P H C R 172 (175). (First suit to set 
aside sale in defendant’s favour — Second suit for 
possession of other lands against same defendant 
not barred.) 

(’87) 9 All 23 (25). (Rent suit in Revenue Court 
no bar to suit to enforce mortgage executed to 
secure payment of rent.) 

(’87) 1887 All W N 77 (77). (Suit by aamindar- 
owncr of land to avoid sale of land — Subsequent 
suit by zamindar for haqq-i-chaharum in res- 
pect of sale of house not barred). 

(’84) 6 All 70 (71). (Plaintiff in a suit obliged to 
pay stamp duty payable by defendant— Plaintiff 
may sue separately for the amount so paid.) 

(’82) 4 All 180 (161). (Suit for rent in Revenue 
Court is no l)ar to suit to enforce mortgage exe- 
cuted by tenant to secure payment of rent.) 

(’81) 8 All 657 (858). (First suit for foreclosure 
dismissed as premature — Second suit forauother 
relief i. e. for sale, not barred.) 

(’76) 7 N W P H C R 60 (63 to 66). (Suit on basis 
of will no bar to suit ns for share of inheritance.) 
(’69) 1 N W P H C R 70 (71). (Suit for recovery M 
receipt deposited by plaintiff with the delencumt 
—Subsequent suit for balance due on vriiolfl 
account between them not barred.) 

(’80) AIR 1980 Bom 60 (60) : 64 Bom IV 
one khata — Account running thcoogh olbM 
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khatas also — Suit dismiaaed — Subsequont suit 
on all khatas is maintainable.) 

{*29) AIR 1929 Bom 460 (462). (Suit prompted by 
order of Magistrate no bar to suit for other pro* 
perties though claimed under the same title.) 

{’23) AIR 1923 Bom 440(441). (Suit forprodta on 
basis of tenancy-in-common is no bar to subse- 
quent suit for partition.) 

(’97) 21 Bom 267 (271). (Separate contracts con- 
tained in the same document give rise to distinct 
causes of action.) 

(’04) 28 Bom 447 (449, 450). (Suit on accounts 
stated is no bar to suit on a mortgage.) 

(’20) AIR 1920 Cal GOO (601). (A title suit is no 
bar to a suit to declare a right of way.) 

.(’09) 3 Ind Cas 395 (396) (Cal). (Different plots^ 
Different causes of actiou—Different suits main- 
tainable.) 

■(’01) 5 Cal W N 423 (426). (Suit for apportion- 
ment of mortgage debt against purchasers of 
portions of mortgaged property not barred liy 
omission to make them parties to mortgage suit.) 

(’93) 20 Cal 716 (719). (Separate suits maintain- 
able in respect of injury to permanent and lease- 
hold interests in land). 

('93) 20 Cal 385 (387). (Suit for exclusion from 
joint property and suit for partition of Joint pro- 
perty — Causes of action different.) 

(’86) 12 Cal 60 (63). (Suit for legacy and suit for 
share of inheritance — Causes of action are dif- 
ferent.) 

(’82) 8 Cal 483 (514) (FB). (Decree declaring right 
to accounts is no W to suit for amount found 
due on adjustment of accounts.) 

(’81) 7 Cal 169 (171). (Decree declaring plaintiff’s 
right to accounts is no bar to suit for money 
found due on adjustment of accounts.) 

(’80) 5 Cal 24 (26). (Suit for abatement of rent 
which has been decreed is no bar to suit for 
refund of the excess rent paid.) 

«(’75) 24 Suth W R 212 (213). (Dessee resuming 
possession of lands on behalf of landlord — Suit 
by landlord for the lauds is no bar to suit for 
lands leased to the same defendant and wrong- 
fully retained by him.) 

{’72) 18 Suth W R 202(203). (Suit for declaration 
of right to share in debt no bar to suit for pay- 
ment of share in debt.) 

(’71) 16 Suth W R 264 (264). (Claim as heir of 
S’« father dismissed— -Suit for possession of same 
property as heir of S not barred.) 

{’89) 16 Cal 545 (548). (Defendant cutting and 
carrying away crops and subsequently dispossess- 
ing plaintiff— -Suit for possession and mesne pro- 
fits and suit for damages for removal of crops — 
Causes of action are different.) 

{’60) 6 Suth W R 44 (46). (Suit for declaration of 
title as reversioner to widow — Previous suit 
based on title as heir to ancestral joint estate 
prior to widow— Causes of action different.) 

(1864) 1 Suth WR 199 (200). (Bu* to recover from 
co-sharer share of surplus pri eds of sale in 
execution of decree for arrears oi JUt, not barred 
by former suit by plaintiff on irauisition of 
Colleotor for deolaiation of his right to share 


in the fund then in the collectorate.) 

(’28) AIR 1928 Lah 238 (239) : 9 Lah 451. (Suit 
for pre-emption of one portion of land no bar to 
suit for redemption of another portion.) 

(’28) AIR 1928 Lah 534 (634). (Prior suit for pos- 
session of demised premises — Subsequent suit 
for compensation for holding over not barred.) 

(’28) AIR 1928 Lah 63 (64). (Two successive 
mortgagees — Sale to prior mortgagee — Suit for 
redemption by puisne mortgagee entitled to pre- 
empt decreed — His subsequent suit for pre-emp- 
tion is not barred.) 

(’25) AIR 1925 Lah 459 (460) : 6 Lah 384. (Suit 
for injunction restraining A from selling to B is 
no bar to suit for specific performance of agree- 
ment to sell against ^4.) 

(’25) AIR 1926 Lah 193 (’194). (First suit dis- 
missed as properties were wrongly described — 
Second suit not barred.) 

(’20) AIR 1920 Lah 41 (42). (Suit for injunction 
prohibiting defendant from removing fodder from 
land dismissed — Second suit for recovery of 
money advanced under a contract and for 
damages for breach of that contract nut barred.) 

(’17) AIR 1917 Lah 139 (141). (Suit to recover 
share of inheritance — Subsequent suit for de- 
claration of share in decree owning interest 
therein is maintainable.) 

(’14) AIR 1914 Lah 245 (246). (Suit for dissolu- 
tion of partnership no bar to suit for property 
held by the partners as co-owners independently 
of partnership.) 

(’ll) 11 Ind Cas 35 (36) : 1912 Pun Re No. 4. 
(Suit against sister for share of property left l)y 
father is no bar to suit against sister’s husband 
for property left by the sister even as regards 
items not included in the first suit.) 

(’03) 1903 Pun Re N o. 87 , page 383. (Relief claimed 
in subsequent suit not included in previous suit, 
though previous suit might not have heen bad 
for misjoinder— Subsequent suit not barred.) 

(’02) 1902 Pun Re No. 78, page 308. (Suit for 
value of crops misappropriate no bar to suit 
for possession of land on which the crops were 
lying.) 

(1900) 1900 Pun He No. 113. (Suit for share of 
patti no bar to suit for share in shamilat land.) 

(’86) 1886 Pun Re No. 6, page 442. (Suit for pre- 
emption dismissed — Suit for possession on ground 
of title not barred.) 

(’83) 1883 Pun Re No. 110. (Separate sales of 
different plots — Separate suits for possession 
maintainable.) 

(’63) 1883 Pun Re No. 59. (Suit for profits of land 
which defendant, as plaintiff’s agent, had mis- 
appropriated — ^cond suit for possession not 
barred.) 

(’82) 1882 Pun Re No. 168, page 495. (First suit 
ignoring agreement between the parties— Second 
suit on the basis of the agreement not barred.) 

(’ 82 ) 1882 Pun Re No. 24, page 81. (Suit by 
reversioner during widow’s lifetime for lands 
.alienated bv widow dismissed — Second suit 
after widow^S death on the ground of alienation 
not binding on him not barred.) 
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the omission to ask for a relief does not affect the maintainability of the suit wherem 


(»82) 1882 Pun Re No. 108, page 310. (Sale by 
widow — Suit to set aside by revorsioners — Suit 
dismissed on ground of there being legal neces- 
sity— After widow’s death plaintiff suing again 
for pre-emption— Suit not barred.) 

(•31) AIR 1981 Mad 313 (315). (Executors agree- 
ing to pay interest on legacy but declining to 
pay principal except on production of succession 
certificate — Prior suit by legatee for interest 
alone — O. 2 R. 2 does not bar subsequent suit 
for principil.) 

(•29) AIK 1929 Mad 546 (661). (Suit by mother of 
minor for maintenance, no bar to suit by minor 
for share of inheritance.) 

(•26) AIR 1926 Mad 683 (686) : 49 Mad 696. 
(Purchaser of interest of undivided Hindu co- 
parcener — Suit by purchaser for declaration of 
his right to possession under 0. 21 R. 103 is no 
bar to suit for partition.) 

(•26) AIR 1926 Mad 1172 (1172). (Suit for posses- 
sion based on one marupat is no bar to suit 
based on another marupat.) 

(•15) AIR 1915 Mad 348 (352): 38 Mad 1162. (Suit 
based on certain title to certain property no bar 
to suit to recover some other property on some 
other ground.) 

(•13)18 Ind Cas 610 (611) (Mad). (Mortgagee 
agreeing to pay off certain debts of the mort- 
gagor as also to satisfy a previous mortgage de- 
cree obtained against the mortgagor — Mortgagee 
paying off debts and then suing the mortgagor 
for them — Subsequent satisfaction of the pre- 
vious mortgage decree and subsequent suit there- 
for is not l:^rred.) 

(•13) 19 Ind Cas 393 (394): 6 Sind L R 140. (Suit 
for declaration that mortgage has been satisfied 
dismissed — Second suit for redemption not 
barred.) 

(•10) 5 Ind Cas 758 (759) : 33 Mad 162. (Suit for 
revocation of agency is no bar to suit for dis- 
missal of agent for misconduct.) 

(•09) 4 Ind Cas 1082 (1082) : 38 Mad 238. (Prior 
suit on alleged entrustment of paddy no bar to 
suit for rent.) 

(•09) 4 lud Cas 97 (97) (Mad). (Interference with 
possession is a different cause of action from 
dispOBssdsioti ) 

(•09) 1 Ind Ca's 806 (806) (Mad). (Wrong descrip- 
tion of property in the decree mside in plaintiff’s 
favour by clerical error — Subsequent suit for 
restraining the defendant from taking possession 
of that property not barred.) 

(•08) 26 Mad 104 (108). (Suit to set aside aliena- 
tion by widow is no bar to suit for possession on 
the ground that the widow has no right at all 
to the estate.) 

(•02) 25 Mad 669 (671). (Previous suit for injunc- 
tion restraining defendants from digging up and 
removing shells dismissed — Subsequent suit for 
value of shells removed not barred.) 

(•09) 4 Ind Cas 763 (767, 768) : 12 Oudh Cas 847. 
(Suit for redemption as full owner dismissed — 
Second suit for redemption as co-owner not bar- 
ied-*DiBC 08 sed under S. 11 mainly.) 

(*08) 11 Oudh Gas 69 (78). (Suit for dower and 


suit for share of inheritance — Causes of action 
are different). 

(’06) 9 Oudh Cas 285 (238). (Suit based on gift, 
no bar to suit for share of inheritance.) 

(’05) 8 Oudh Cas 65 (74). (Claim for maintenance 
on basis of agreement with A is distinct from 
claim to inherit estate left by A.) 

(•99) 2 Oudh Cas 17 (28). (Cause of action against 
administrator failing in his duty is different 
from cause of action against trespasser with- 
holding possession.) 

(•29) AIR 1929 Rang 285 (287). 

(•22) 1922 Upp Bur 1 (2) ; 4 Upp Bur Rul 62. 
(Mortgaged property sold in execution of money- 
decree for interest alone — Suit for payment of 
mortgage money out of sale proceeds of the pro- 
perty deposited in Court — Second suit to enforce 
the mortgage lien not barred — Cause of action 
distinct.) 

(’21) AIR 1921 Low Bur 13 (16) : 11 Low Bur 
Rul 94. (First suit for possession of a part on 
the allegation that it had fallen to plaintiff on 
a partition — Second suit on the basis that the 
whole was yet undivided and for plaintiff’s share 
in the entirety is not barred.) 

(•15) AIR 1915 Low Bur 152 (168). (Dismissal of 
a suit for redemption according to the terms of 
a mortgage is no bar to suit for redemption on a 
subsequent agreement.) 

(’04) 1 All L Jour 20 (25). (Formal possession 
given by Court — Judgment-debtor persisting in 
taking rents from tenants — There is new cause 
of action.) 

(’03) 16 C P L R 107 (111). (Do.) 

(’83) 1883 All W N 6 (6). (Suit for compiilsoi^ 
registration no bar to suit for possession.) 

(’24) AIR 1924 Cal 600 (610). (Relief under S. 77 
of the Registration Act cannot bo joined with 
that for possession and mesne profits.) 

(’01) 24 Mad 147 (167) : 27 Ind App 161 (P 0). 
(Suit for partition by younger brother of zamin- 
dar dismissed as the property was impartible— 
Suit for maintenance not barred.) 

(’99) 22 Mad 197 (202). (Suit for possession of 
land — Subsequent conversion of moveables on 
the land — Second suit for damages for conver- 
sion not barred.) 

(’90) 18 Mad 44 (45). (Suit to cancel document 
on the ground that defendant had agreed to exe- 
cute a release is based on a different cause of 
action from a suit to obtain declaration that it 
had been executed for a nominal purpose.) 

(’86) 9 Mad 92 (95). (Purchaser of portion of equity 
of redemption obtaining under redemption de^ 
cree portion purchased by him, is not preclud- 
ed from suing for possession of the other porti6i» 
on his purchasing them.) 

(•88) 6 Mad 49 (58). (Suit to cancel a deed uf 
release of all the plaintiff’s claims got by the 
defendant under duress, no bar to sdt for die^ 
solution of partnership entered into sUbseqUeUt 
to the settlement of accounts.) . 

(•82)5 Mad 1 (3). (Malabar tarwad — Sirit kf 
Karnavan against Anandcavan for reeoyai^ W 
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the omission takes place ; it only entails a disability as regards subsequent proceedings.^ 
The rule says '-shall not afterwards sue.” Hence, the rule does not apply to suits 
SloA simultaiMOUsly? The Allahabad High Court has held in the undermentioned case 
that the suit which bears the later number should be presumed to have been filed 
later and should be held as barred.® According to the High Court of Madras, the 
plaintiff in such a case should be given an option to choose as to which of the two 
suits should be dismissed and which should be allowed to go on.^ 


tarwad property— Some items omitted— Separate 
suit can be brought for those.) 

(’28) AIR 1923 Pat 676 (676^676). (Suit for com- 
pulsory registration no bar to suit for possession.) 
t’18) AIR 1918 Pat 854 (355). (Obstruction to 
water-course— Suit for injunction for removal of 
obstruction no bar to suit for damages accruing 
after decree in such suit.) 

(’31) AIR 1931 Oudh 67 (68). (Suit for declara- 
tion of title to land — Second suit for recovery 
of share of compensation money paid under the 
Land Acquisition Act.) 

(’28) AIR 1928 Oudh 411 (412. 413). (Prior suit 
based on forfeiture of widow’s rights on the 
ground of uuchastity — Subsequent suit to 
recover possession after death of widow — Cause 
of action is different.) 

(’10) 5 Ind Gas 489 (440) : 18 Oudh Gas 19. (Suit 
for declaration that defendants had no higher 
rights than ordinary tenants is no bar to suit 
for possession.) 

(’87) 10 Mad 847 (850). (Title to enjoy separate 
possession declared — Subsequent suit for pirti- 
tion is not barred, though in this case it was 
hold that such suit was unnecessary.) 

(’37) AIR 1987 Mad 804 (805). (Suit for ejectment 
by A assignee of Kanomdar against tenant /i— AT, 
another assignee of kaiiom interest attempting 
to get possession in collusion with R — made 
party to ejectment suit and relief claimed against 
him — Suit dismissed as no collusion was found 
and as AT was found in possession — Subsequent 
suit by A based on title — Subsequent suit held 
was not barred.) 

(’89) AIR 1989 Gal 523 (52G). (Suit for injunc- 
tion dismissed as plaintiff found to bo already 
dispossessed — Subsequent suit for possession on 
establishment of title— 0. 2 R. 2 held could not 
bo invoked so as to bar second suit.) 

(’85) AIR 1985 Lah 842 (848). (Attachment of 
T’s house — Objection by purchaser of particular 
portion ( being three-fourths share ) from other 
co-sharers at private partition — Partition not 
proved— Decree for three- fourths of that portion 
— Suit by purchaser and his vendors for three- 
fourths of other portion — Suit held not barred 
by 0. 2 B. 2.) 

(’88) AIR 1988 Lah 492 (498). (Gift of certain 
property to wife in lieu of dower — Widow re- 
marrying after death of her husband— Suit for 
pre-emption by brother of her husband dismissed 
— Sub^uent suit for declaration of title to pro- 
perty on ground of remarriage of widow and for 
avoidance of gift — Suit is not barred under 
S. 11 or 0. 2 R. 2.) 

( 85) AIR 1989 All 90 (97). (Suit for redemption 
—Plaintiff getting pcdiminiary decree ^Deposit 


of decretal amount — Final decree — Possession 
not given to plaintiff by defendant — Suit for 
mesne profits from date of final decree is not 
barred.) 

(’88) AIR 1988 Mad 255 (256). (The dismissal of 
a suit by the vendee on the ground of disposses- 
sion by the purchaser at a sale in execution of 
a decree on an undisclosed prior mortgage, the 
dispossession being found to be false, is no bar 
under 0. 2 R. 2, G. P. C., to a second suit on a 
separate cause of action, namely that the vendee, 
at a time anterior to the date of the alleged dis- 
possession was compelled to pav off the claim 
under the undisclosed mortgage.) 

(’86) AIR 1936 Nag 268(269): ILR(1937) Nag 94. 
(First suit based on dismissal of plaintiff’s objec- 
tion to attachment — Subsequent suit based on 
sale to plaintiff not barred.) 

(*87) AIR 1937 Rang 204 (205). (Suit for decree 
for redemption alleging mortgage by conditional 
sale — Subsequent suit to declare sale deed void 
on ground of executant’s minority is not barred.) 

(’87) AIR 1937 Lah 633(634). (A suit for accounts 
brought subsequent to a suit for dissolution of 
partnership is not barred as the two suits aro 
not based on the same cause of action.) 

(’36) AIR 1936 Rnilg 167 (167). (Where a suit 
for possession of land on the ground that tho 
plaintiff had bought it fails, on the ground that 
the transaction really amounts to a mortgage 
by conditional sale and not to an agreement to 
purchase coupled with an agreement for resale, 
it is not a bar to a subsequent suit on the basis 
that the transaction was a mortgage.) 

(’35) AIR 1935 All 81 (82). (Plaintiff’s claim for 
contribution of expenses in Privy Gouncil caso 
without reference to having acted as manager or 
agent of defendant — Alternative relief based on 
having acted as manager — Previous suit based, 
solely on latter ground — Second suit is barred, 
to the extent of alternative relief but not barred 
80 far as it is based on the other ground.) 

Note 27 

1. (’88) AIR 1988 Mad 979 (981, 982) : I L R 
(1989) Mad 817. 

2. (’90) 1890 Pun Re No. 76. page 227. 

3. (’94) 16 All 165 (172, 178) (FB). (1 All 66a 
Doubted ; decision in 1888 All W N 147 held to 
be wrong.) 

[See also (’24) AIR 1924 Rang 161 (162): 1 Rang 
682.] 

4. (’86) 9 Mad 279 (280). 

(’26) AIR 1926 Mad 984 (986) : 49 Mad 869. 


0. 2 B. 2 
Note 21 
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0« S B« 2 The bar of the rule applies only to a later suit. It does not apply to any other 

Votes 87**81 remedy open to the plaintiff.^ Thus, a landlord who is precluded by the rule from suing 
for the rent of any particular year can enforce the summary process of distraint 
provided for by the Madras Bent Recovery Act.^ 

The burden of establishing a bar of the suit under this rule is on the defendant,^ 
and the Court is not lx)und to take up the point proprio motu,^ Further, the objection 
under the rule should bo treated as a preliminary point and the defendant cannot raise 
it for the first time in appeal except on terms which would indemnify the other side 
for the omission to take it at the proper time.^ 

28. Set-off. — A defendant who claims a set-off under 0. 8^R. 6 is in the 
position of the plaintiff [vide 0. 8 R. 6 (2)] and if he omits any portion of the claim 
he is entitled to make by way of set-off, he cannot subsequently sue in respect of it.^ 

29. Plea in defence not barred. — The rule precludes only a subsequent 
suit. It does not bar a plea in defence,^ 

30. InsolYenoy prooeedindSi not suite. — The rule, as has been seen already, 
merely bars a fresh suit on the same cause of action. It does not enable the Official 
Assignee to apply to the Insolvency Court for a declaration that the right of a certain 
'Creditor of the insolvent to sue for a certain debt is barred under this rule.^ 


81. Execution Prooeedinds. — Order 2 Rule 2 does not apply to execution 
proceedings.^ (See Notes under Section 141, Civil Procedure Code.) Thus, where a 
decree grants different reliefs, as for example, possession of land and 7nesne profits^ 
the decree may be executed by means of separate and successive applications in respect 


•5, (’19) AIR 1919 Sind 79 (79): 18 Sind L R 153. 
(Suit for declaration that ^reo is null and void 
— Subsequent application for restitution is 
maintainable.) 

<*98) 31 Mad 236 (237). (Landlord i^lud^ 
from suing for rent not included in previous suit 
—He can recover the rent by distraint under the 
Bent Recovery Act.) 

(’05) 7 Bom L R 138 (141). (“To sue’’ applies to 
any legal proceedings — Only the right of suing 
is taken away — The right yet remains.) 

[See also (’06) 4 Cal L Jour 493 (495). (Whether 
a proceeding for revocation of probate is a suit 
or not — ^urere.)) 

«. (’98) 21 Mad 236 (237). 

7. (’27) AIR 1927 Lah 840 (848, 841). (20 Oal 
716, Followed.) 

(’83) AIR 1933 All 852 (853). 

<’09) 2 Ind Cas 116 (116) (All). 

(’93) 20 Cal 716 (719). 

(’73) 19 Suth W B 429 (430). 

(’18) AIR 1918 Lah 388 (389). (Bar to be spe- 
cially pleaded and proved.) 

(’15) AIR 1915 Lah 285 (286). 

(’85) 1885 Pun Be No. 37, page 70. 

('ll) 11 Ind Css 497 (498); 88 Cal 629: 6 Low 
Bur Bui 18 (PC). 

(’81) 1881 All W N 144 (144). (Plea of bar taken 
is first Court but not rais^ in lower Appellate 
Court or in memorandum of second appeal— Plea 
not allowed to be raised at the heating of Mcond 

'V9) 1 Ind Ou 827 (828) : 19 Oudh Cas 91. (PIm 


not allowed in second appeal.) 

[But see (’32) AIB 1932 All 610 (511): 54 AU 66 
(68). (Plea allowed in appeal as being one of 
law.)] 

Note 28 

1. (’05) 32 Cal 654 (657). 

[See (’37) AIB 1937 Oudh 394 (S95):18 Luck 328. 
(In this case, a plea of set-off was raised in the 
previous suit and then abandoned — The same 
plea was raised as a defence to a subsequent 
suit — It was held that this rule did not bar 
the plea — No reason was given — It will be 
noted that there was no omission of an^ por- 
tion of the claim in the plea of set-off in the 
previous suit.)] 

Note 29 

1. (’19) AIR 1919 Lah 168 (164). 

(’88) AIR 1983 Bom 61 (65) : 67 Bom 846. 

(’09) 8 Ind Cas 795 (739) : 82 All 88. 

(’96) AIB 1936 Lah 494 (494) : 7 Lah 997. 

(’21) AIB 1921 Lah 851 (851). 

(’86) AIB 1986 Mad 473 (476). (Suit for sale by 
prior mortgagee — Omission to claim benefit of 
8. 101, T. P. Act, as against puisne mortgagee— 
Subsequent suit by latter — Prior mortgagee not 
precluded from making claim under S. 101.) 
Note 30 

1. (’95) AIB 1996 Mad 1190(1190, 1191): 48 Mad 
708. 

Note 31 

1. (’88)AIB1988Bom864(866,866):57 B 0 Bttf 8 . 
(’83) AIR 1983 Nag 89 (90): 28 Na( L B 1. (F 8 »> 
tial aaaontion does pot bar subseqtMot aBpIfi* 
tion lor exsonting the balance.) 
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of each relief.* 0. 3 R. 2 

The rules applicable to proceedings in execution are applicable to proceedings Notes 81-85 
for restitution also, and hence, this rule does not apply to such proceedings.* See also 
Note 2, ante. 

But where a particular sum of money is due under the decree and the decree- 
holder fails, in his application for execution, to claim the whole amount, ho cannot, on 
general principles of res judicata, be allowed to apply again for the balance of the 
amount so omitted in the first application.^ It has however been held by the Judicial 
Commissioner's Court of Nagpur that where the judgment-debtor does not raise 
objection to a partial execution of a decree, he cannot be heard to say later on that a 
subsequent application for the execution of the rest of the decree does not lie.® 

88. Proceedings under Paragraph 20 of Schedule II of the Code. — The 

rule does not apply to an application to file an award under Schedule 11, Paragraph 20 
of the Code. Hence, the failure to ask for possession in such an application does not 
preclude a separate suit for possession.^ Similarly, where only one matter arising out of 
a dispute is referred to arbitration, a separate suit in respect of other matters arising 
from the same dispute is not barred.* 

But the privilege of abandoning a portion of his claim to bring his suit within 
the jurisdiction of any Court applies also to an applicant for the filing of an award.* 

38. Application to sue in forma pauperis. — An application to sue in forma 
pauperis becomes a suit only after it has been accepted. Hence, where it has been 
rejected it does not amount to a suit and therefore the provisions of this rule do not 
apply to it.^ 

34. Exceptions to the rule as to the splitting up of claims. — See 

Note 14, ante. 


88. Amendment of plaint. — The bar of suit under this rule applies only 
where a decree has been passed in the previous suit. The rule does not preclude the 
amendment of plaint by the addition of the claim which had been omitted.^ 


2. (’97) 19 All 98 (100) (FB). 

<’09) 2 Ind Cas 105 (100) (All). (Objection to 
attachment by judgment-debtor regarding a por- 
tion of the property does not bar subsequent 
objection regarding other portions of the pro- 
perty.) 

<’26) AIB 1926 Cal 1019 (1021): 58 Cal 662. 
(Partial execnlion of decree no bar to subeeqnent 
application for execution of entire decree.) 

(’91) 18 Cal 615 (617). (Decree lor posseeBioii and 
coste — Application for teailtiing coetfi in execu- 
tion ie no bar to a lator application for posses- 
siou.) 

(’16) AIB 1916 Mad 767 (767). (Mesne profits and 
possession — Decree for — Operate applications 
maintainable.) 

(’15) AIB 1916 Mad 811 (812): 21 Ind Cas 82(84): 
88 Mad 199. 

’82) AIB 1982 Nag 89 (90) : 28 Nag L B 77. 

’21) AIB 1921 Sind 18 (16) : 16 Sind L B 11. 

3. (’18) AIB 1918 Fat 896 (897, 898) : 8 Pat L 
Jour M7. 

(’17) AIB 1917 Mad 186 (186) ; 40 Mad 780. 

(’21) AIB 1921 Nag 113 (118) : 17 Nag L B 62. 
(’86) AIB 1986 A111«6(19T). (ThHilonanappUca- 


tioii by the judginent-delitor for restitution of the 
principal amount under S. 144 does not bar a 
second application by him to recover interest for 
tboiieriod dnringwhich the decree-holder had the 
use of the money.) 

4. (’80) AIB 1990 Cal 349(350). (Interest omitted 
in previous application is not claimable in subse- 
quent application.) 

(’33) AIB 1933 Bom 864 (866, 867): 67 Bom 468. 
(’29) AIB 1929 Bang 182 (188). 

5. (’82) AIB 1982 Nag 89 (90) : 28 Nag L B 77. 

Note 32 

1. (’02) 1902 Pun Be No. 66, page 287. 

2. (’25) AIB 1925 Sind 242 (243). 

3. (’78) 20 Suth W B 66 (57). 

Note 33 

1. (’99) 21 All 859 (860, 861). 

Note 35 

1. (’19) AIB 1919 Cal 904 (906, 907): 45 Cal 306. 
(’86) 1886 All . W N 167 (168). 

(’78) 8 Cal 786 (786). ' 

(’19) AIB 1919 Lah 198(199): 1919PnnEeNo. 84. 
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0. 2 B. 2 
Note 86 


0. 2 B. 8 


88. Bevenae and YUlage Conrte. — The rule has been held to apjdy to 
proceedings in the Berenue Oourt for the recovery of the rent.^ But proceedings in 
the Bevenue Court for partition are not "suits" and the rule does not consequently 
apply to them.* 

The provisions of the Civil Procedure Code are not applicable to Village 
Munsif’s Courts and hence this rule does not apply to a suit brought in such Courts.* 


R. 3. [S. 45, Paras. 1 and 3.] (1) Save as otherwise 
Joinder of cauM* provided,^ a plaintiff may unite in the same suit 
of action. several causes of action® against the same defen» 

dant,® or the same defendants jointly;'^ and any plaintiffs having 
causes of action in which they are jointly interested against the 
same defendant^® or the same defendants jointly^® may unite such 
causes of action in the same suit. 


(2) Where causes of action are united, the jurisdiction^® of 
the Court as r^ards the suit shall depend on the amount or value 
of the a^egate subject-matters at the date of instituting the suit. 

[1877, S. 45; E. S. 0., 0. 18 R. 1. See Rr. 4 to 6 below.] 

. Synopsis 


1. Scope of the Rule. 

2. **Save ac otherwUe provided.*’ 

3. The Rule pretuppotes several causes of 

action. 

4. Cause of action. Soo S. 20 Notes 14 to 31. 

5. Alternative reliefs. 

6. One plaintiff, one defendant, several causes 

of action. 

7. One plaintiff, two or more defendants — 

Causes of action joint against all the 
defendants. 

8. One plaintiff, separate causes of action 

against several defendants (i. e.), mis- 
joinder of defendants and causes of action. 

9. Conspiracy to commit wrong or breach of 

contract. 


10. Two or more plaintiffs, one defendant — 

Plaintiffs jointly interested in the causes 
of action. 

11. Two or more plaintiffs, one defendant-^ 

Causes of acHon in which plaintiffs are 
severally interested— Mm joinder of plain- 
tiffs and causes of action. 

12. Two or more plaintiffs, two or more 

defendants— Plaintiffs jointly interested 
in each of the causes of action against all 
the defendanto jointly. 

13. Two or more plaintiffs, two or more defen- 

dants — Plaintiffs severally interested 
against defendants severally — Misjoinder 
of parties and causes of action. 

14. Procedure in cases of misjoinder. 

15. Addition of unnecessary parties. 

16. Jurisdiction. 

17. Revision. 


Note 36 


1. (’22) AIR 1922 Oal 101 (108): 49 Gal 1026. 
('88) 5 All 406 (418). (Rule applies to suits under 
N W P Rent Act XU of 1881). 

[See also (’69) 1 N W P H C R 119 (120). (Para. 
2 applies to suits under Act ’X of 1859.)] 

CBut see (*16) AIR 1916 All 88 (84) : 88 All 802 

.mi] 


2. (’16) AIR 1916 All 88 (84) : 88 All 802. (Thlr 

case holds that 0. 2 R. 2 does hot apply to pro- 
ceedings in Revenue Court under the Land 
Revenue Act.) ^ 

(’27) AIR 1927 Oudli 498 (499). - - . j 

3. (*16) AIR 1916 Mad 644 (646).' ; ) 
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Other Topics ( miscellaneous) 


Claim suits — Different purchasers. See Note 7. 
Contribution suits. See Note 8. 

Defendants claiming under derivative titles. See 
Note?. 

Defendants not claiming under same trespasser. 
See note 7. 

Ejectment suits against different tenants of 
different properties. See Note 8. 

Paramount title in mortgage suits. SoeO. 84 R. 1, 
Notes; see also Note 8. 

Partition suits. See Note 8! 


Partnership suits or suits for dissolution. See 
Note 4. 

Pre-emption suits. See Note 15. 

Reference to arbitration — Distinct agreements 
but one transaction. Sec Note 6. 

Rent suits. See Note 6. 

Single cause of action — Different titles or aliena- 
tions. See Notes 7 and 11. 

Strangers to contracts. See Note 8. 

Suits under S. 73, C. P. C. See Note 7. 

Two or more defendants and single cause of 
action. See Note 7. 


0. 8 R. 8 
Notes 1-2 


It Boope of the Rule. — Order 1 relates to parties to suits. Order 2 relates to 
frame of suits. But the two Orders cannot be treated as relating to two distinct topics. 
The question of parties involves that of a cause of action, and vice versa, A person is 
made a party because there is a cause of action against him, and when causes of action 
are joined, parties are joined.^ This rule must, therefore, be road with 0. 1 Rr. 1 and 3.* 
The Legislature, has in fact, effected a compromise of two fundamental principles 
by means of the rules, embodied in Orders 1 and 2, firsts that needless multiplicity of 
suits should be avoided and secondly, that the trial of suits should not be embarrassed 
by simultaneous investigation of totally unconnected controversies.® The rules in 
Orders 1 and 2 may thus overlap to some extent in their application to concrete cases.^ 
A plaintiff may not only join different causes of action against the same defendant or 
the same defendants as provided in this rule but be may also join different causes of 
action against different defendants if he is able to bring his case within the purview of 

0. 1 B. 3.» 

The fact that several causes of action have been properly joined under this rule 
does not prevent the Court, whenever necessary, from holding separate trials of the 
different issues that may arise in the suit.® 

The question of misjoinder must bo decided on the allegations in the plaint and 
not on what is found to bo correct ultimately.^ 

2. *'Save as otherwise proyided.” — This rule is to bo applied subject to 
any provisions of law to the contrary, such as Rules 4 and 5 of this Order, ^ or the 
provisions of the Agra Tenancy Act which enacts that a joinder of several causes of 
action against the same defendant in a rent suit is not competent.^ This rule is also 
subject to the general principles of pleading, and a plaintiff cannot, on the authority of 


Order 2 Rule 3 — Note 1 

1. (’18) AIR 1918 Cal 85$ (859, 862) ; 45 Cal 111. 

2. (’18) AIR 1918 Cal 858 (859) : 45 Cal 111. 

(’79) 4 Cal 949 (952, 953). 

(’ll) 12 Ind Cas 367 (368) : 7 Nag L R 130. 

3. (’18) AIR 1918 Cal 858 (863) : 45 Cal 111. 

[See also (1865) 4 Suth W R 109 (110).] 

4. (’18) AIR 1918 Cal 858 (863) : 45 Cal 111. 

5. (’26) AIR 1926 Sind 66(68) ; 19 Sind L R 395. 

6. (’ll) 10 Ind Cas 48 (48. 49) (Lah). 

(’18) AIR 1918 Cal 858 (860) : 45 Cal 111. 

7. (’05) 7 Bom L R 925 (927). 

(’05) 27 All 564 (566). 

(’19) AIR 1919 Pat 381 (362, 383). 

(’25) AIR 1925 Bom 342 (342). (Five persons 
making five contracts with the same defendant 
— One suit by all five on the contracts is not 
maintainable because not based on the same 


cause of action.) 

(’18) AIR 1918 Cal 858 (861) : 45 Cal 111. 

The contrary view in the following cases that it 
depends upon the facts found is not good law, 
(’87) 14 Cal 681 (686). 

(’87) 14 Cal 435 (439). 

’74 21 Suth W R 206 (207). 

(’79) 4 Cal 949 (952, 953). 

Note 2 

1. (’25) AIR 1925 Pat 674 (675). 

2. (’05) 3 All L Jour 610 (612) ; 29 All 18 (19). 
(Decision under S.57 of N.W. P. Tenancy Act.) 

(’24) AIR 1924 All 720 (721). (Objection under 
O. 2 R. 6 was overruled.) 

[See (’29) AIR 1929 P C 171 (174) : 66 Ind App 
238 (P 0). (If a suit cau be brought against a 
holder in respect of all his separate holdings 
the consequent decrees and orders can be so 
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0 . 2 R. 8 this rule, claim on alternative titles which arise out of inconsistent facts, though he may 
Notes 2-6 claim even on inconsistent titles.^ 

8. The Rale presappoBes seYeral oaases of aotion. — This rule enables the 
joinder of several causes of action in one suit subject to certain restrictions.^ It 
presupposes that there are several causes of action to be united in a single suit ; so 
'where there is really but a smgle cause of action no question of misjoinder arises.* A 
joinder of several reliefs is not a joinder of several causes of action^ in a suit based on 
a single cause of action,* nor does an ancillary relief claimed in a suit amount to a 
distinct cause of action.^ 

See also Section 20 Note 20, “Cause of action’*. 

4. Cause of aotioOc — See Section 20 Notes 14 to 31. 

5. AlternatiYe reliefs. — Alternative reliefs may be claimed either on the 

same cause of action against different defendants or on different causes of action against 
the same defendant or defendants. The former class of cases is provided for in Order 1» 
Buie 3. The present rule deals with the latter class of cases. ^ * 

Though, in the case of several defendants, this rule uses the word “jointly" and 
does not use the word “in the alternative" found in 0. 1 Rules 1 and 3, joinder of 
alternative causes of action will not be repugnant to this rule, provided in respect of 
each of the alternative causes of action^ the several defendants are “jointly" interested. 

6. One plaintiff, one defendant, seYeral causes of aotion. — This rule 
authorises a plaintiff to unite several causes of action against a single defendant' 
subject, however, to the limitation that if all the causes of action cannot bo 


moulded as to apply distributively to the separate 
holdings.)] 

[But see (’97) 24 Gal f\)7 (205, 20G). (Such a 
joinder under the Bengal Tenancy Act is not 
improper.)] 

3. (’26) AIR 1925 Pat 674 (675). 

Note 3 

1. (’02) 24 All S5d (360). 

(’16) AIR 1916 Lah 363 (363) ; 1915 Pun Re 
No. 100. 

2. (’83) 9 Cal 763 (76.5). 

(’02) 29 Cal 257 (250). (Suit for possession on sale 
or refund of purchase money, only one cause of 
action.) 

(*94) 16 All 859(361). (Ouster by same defendants 
— Cause of action single — Though on different 
dates and on different portions but as part of 
same cause of contest.) 

(*29) AIR 1929 Bom 51 (58). (Transferor and 
transforoo suing jointly for rent due to each — 
One cause of action.) 

(’13) 20 Ind Cas 347 (348) (Cal). 

(’06) 33 Cal 601 (603, 605). 

(’75) 23 Suth W R 400 (400). 

(’74) 22 Suth W R 532 (538). (Mortgage by condi- 
tional sale— Suit by znortga^ against vendor 
and his transferees for possession and declaration 
of the invalidity of transfers — One cause action.) 
(’70) 14 Suth W R 881 (382). 

’70) 18 Suth W R 271 (272). 

’19) AIR 1919Iiah280(282):1919PanReNo.l0. 
(*69) 11 Mad 77 (81, 82). (Eviction of tenants 
iK^Ming dijGfoten t lands but under one muchalika. ) 


3. (’29) AIR 1929 Bom 51 (58). (Suit to recover 
rent — Transferor and transferee joining in — 
Only one cause of action — Though reliefs several.) 

4. (’06) 29 Mad 29 (31). 

(’92) 16 Bom 608 (613 to 617). 

(’15) AIR 1915 Mad 217 (220). 

(’24) AIR 1924 Pat 65 (66). (Partnership suits.) 
[See alsoCQi) 8 Mad 75 (76).] 

Notes 

1. (’24) AIR 1924 Pat 280 (282). (Rescission of 
contract or specific performance in the alter- 
native.) 

(’24) AIR 1924 Mad 520 (521). (Claim under pro- 
note can he combined with claim on original 
consideration in the alternative.) 

(’12) 14 Ind Cas 899 (401) : 8' Nag L R 7. (A claim 
on original contract, of substituted contract in 
the alternative.) 

(’72) 4NWPHCR 70 (72). (Declaration of 
right to redeem and for damages not claimable 
in same suit.) 

[See also (’72) 9 Bom H G R 1 (6). 

(’12) 17 Ind Cas 334 (337) (Oudh).] 

[But see (’95) 1895 Pun Re No. 96, page 446. 
(Queere,)] 

Note 6 

1. (’66) 10 Moo Ind App 438 (461). (A claim for 
arrears of rent and to remove cloud on title.) 

(’19) AIR 1919 All 79 (80) : 42 All 64. (Declsfa^ 
tion of title and mesne profits.) 

(’69) 8 Beng L R App 77(77). (Eor posseesioit of « . 
house and rent.) 
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oonveniently tried together, an order may be made directing separate trials of the 
same. But the joinder of numerous causes of action amounting to an abuse of the 
process of the Court is not contemplated by this rule.^ Thus, where the plaintiffs joined 
in one action claims for infringement of 23 patents, Collins, M. B., said : *'Prima facie 
a dozen causes of action cannot be combined in one writ; they must be so intimately 
connected as to justify their being included in one writ.*'* 

A person wbo is made a defendant in different capacities is not the “same 
defendant’* within the meaning of this rule.^ 

7. One plaintiff, two or more defendants— Caueee of action joint against 
all the defendants^ — It is a condition precedent to the applicability of the rule that 
the defendants must be jointly liable in respect of each and every one of the causes of 
action sought to be joined.^ It is not, however, necessary, that each of such defendants 
should be interested in all the reliefs claimed provided they are interested jointly in 
the main questions raised in the litigation.* Thus, where two agents are jointly liable 
to render accounts, though not each for the same jieriod of time,* or where several 


(’38) AIR 1983 Cal 106 (108). (Claim for work 
done and for reimbursement for expenses incur- 
red for being ready for other promised work can 
be joined together.) 

(’07) 84 Cal 298 (801). (Rent of several holdings.) 
(’06) 33 Cal 601 (005). (Rent of holding and fishery 
attached to the holding consolidated.) 

(’01) 5 Cal W N 880 (881). (Both enhancement 
and arrears of rent at an enhanced rate.) 

(’67)7 Suth W R 409 (409). (Claim for a hundi 
with a claim for return of money paid in excess 
of rent due.) 

(’10) AIR 1910 Lah 308 (803) : 1916 Pun Re No. 
100. (Several pro-notes executed by the same 
defendants.) 

(’ll) 9 Ind Cas 066 (060) : 1911 Pun Re No, 36. 
(Sch. 2, cl. 17 — Single application for three 
distinct agreements to refer.) 

(’08) 1908 Pun Re No. 30, page 187. (For posses- 
sion and mesne proflts.) 

(’69) 4 Mad 11 C R 334 (835). (Rent duo in four 
instalments — All fallen due — Claimable in single 
suit.) 

(’28) AIR 1928 Oudh 67 (78). (Claim for mut- 
walliship can be joined with claim for wakf pro- 
perty as appendage thereto.) 

(’19) AIR 1919 Oudh 181 (182): 22 Oudh Cas 183. 
(Claim for share of profits and arrears of revenue.) 
(1862) 1 Hay 655. 

2. (’35) AIR 1985 Rang 209 (210). (Although under 
the provisions of O. 2 H. 3, a plain tid may unite 
in the same action several causes of action against 
the same defendant, ho cannot be permitted to 
do BO when the joinder of such causes of action 
embarrasses the defendant in his defence.) 

[See also (’85) AIR 1935 Rang 315 (315). (Cause 
of action for personal decree upon promissory 
note is incompatible with cause of action upon 
mortgage.)] 

3. (1908) 1 Ch 410 (422), Saccharin Corporation 
V. Wild. 

4. (’28) AIR 1928 Mad 764 (769). 

(19) AIR 1919 Low Bur 51 (52). 

[See aZso (’28) AIR 1928 Gal 109 (202) : 55 Cal 
164. (Claim by plaintifi in peraonal oapaeity 


against some defendants and as shebait against 
some— Separate suits ordered.)] 

Note 7 

1. (’09) 3 Ind Cas 165 (169) : 34 Bom 368. 

(’84) 6 All 106 (108). (5 All 163 (P B), Followed.)- 
(’83) 6 All 163 (171) (FB). 

See the following cases : 

(’10) 7 Ind Cas 86 (88). (Claims in one suit for 
possession of land in tenant’s holding and also- 
those encroached upon — No misjoinder.) 

(’19) AIR 1919 Cal 343 (344). (Defendants co- 
sharers with plaintilT in certain tenures— Plain- 
tiff paying up two decrees for rent and averting 
the sales of the holdings— Single suit for contri- 
bution in respect of the two causes of action will 
lie.) 

(’23) AIR 1923 All 306 (310). 

(’06) 3 All L Jour 123 (124, 125). (Declaration of 
title to immovable property can be joined with a 
prayer for cancellation of two sale deeds relating 
to that property.) 

(’14) AIR 1914 Bom 193 (195) : 88 Bom 120. 
(Claim by a Hindu widow against several co- 
parceners of her dGcea.sed husband for stridhan 
joined with a claim for maintoiianco— No mis- 
joinder.) 

(’07) 11 Cal W N 1154 (1156). (Suit for enhance- 
ment under S. SO and for increase of rent under 
S. 50, Bengal Tenancy Act, lies.) 

(’07) 17 Mad L Jour 616 (616). 

(’19) AIR 1919 Pat 381 (383). (Suit for the recovery 
of a sum of money on the basis of two rokkas 
with an allegation that all the defendants were 
bonofitod by the loan although one of the rokkas 
was execute by two and the other by one only 
of the several defendants is not bad for multi- 
fariousness.) 

(’06) 4 Low Bur Rul 183 (186, 187). 

[See also (’06) 4 Low Bur Rul 183 (186, 187).] 

2. (’84) 6 All 106 (108). (Joint interest in the 
main questions rais^ is a condition precedent.) 

(’09) 2 Ind Cas 3 (4) (All). 

(’09) 3 Ind Cas 165 (169) : 84 Bom 358, 

(1900) 4 Cal W N 590 (592). 

3. (’81) 7 Cal 654 (658). 

(’05) 27 All 564 (565, 566). 


0. s K. a 

Notes 6-^ 
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defendants are sued for refund of monies by each under a wrong order for rateable 
distribution/ there is no misjoinder. 

Where there is only a single cause of action against several defendants there 
can be no misjoinder of causes of action. Thus, where A sues B and his mortgagee 0 
for a declaration of his right to his share of the property and for possession thereof, 
the cause of action is the infringement of A's right by the mortgage and dispossession 
effected by B and C respectively, and consequently there is no misjoinder of defendants 
and causes of action.* Similarly, when A sells a certain property to B and thereafter in 
execution of a decree obtained by X against A the property is sold and purchased in 
portions by C, D and E, and B sues A, X, C, D and £ to set aside the execution 
sale, the cause of action is only one against all the defendants and there is no 
misjoinder.® 

Where possession is claimed against A and also against persons holding hy 
derivative titles under A, the cause of action is a single one and there is no misjoinder.’' 
Thus, where a reversioner sues to set aside the alienations by a Hindu widow in favour 
of several defendants, the suit is not bad for misjoinder® inasmuch as the plaintiff’s 
cause of action against the alienees is the same as that against the alienor from whom 
they derive their title.® Similarly, where A leases certain lands to B and thereafter, 
ignoring the lease, again leases out the same in separate parcels to C and D and on 
that basis A, C and D dispossess B, a suit by B against A, C and D is not bad for 
misjoinder.’® The position will be different where the defendants do not claim under 
the same trespasser” or where the unity of the cause of action is broken up by joining 
with it a cause of action on an alienation hy a stranger.’® 


4. (’86) 18 Cal 159 (162). 

(’97) 1897 Pun Be No. 43, page 195. 

4. (’89) 11 All S3 (35).. 

(’08) 80 All .560 (562). 

(’02) 24 All 358 (860). 

«. (’83) 9 Cal 763 (764, 765). 

(’78) 1 All 555 (556, 657). 

[See however (’70) 2 NWPHCB 153(155, 1.56). 
(Different alienations from same person — Diffe- 
rent trials.)] 

7. (’02) 29 Cal 871 (880, 881). 

(’09) 1 Ind Cas 120 (121) : 33 Bom 293. 

(’97) 22 Eom 630 (632). 

(’13) 18 Ind Cas 852 (853) (Cal). (All defendants 
did not claim under same landlord.) 

(1866) 4 Suth W B 109 (110). (The poUoy of law 
is not to favour multiplication of suits.) 

(1865) 3 Suth W B 102 (103). 

(’01) 1901 Fun Be No. 10, page 40. 

The following cates which hold to the contrary 
are of doubtful authority ; 

(’83) 7 Bom 289 (290). 

(’04) 16 AU 279 (280, 288). 

(’05) 1905 Pun Be No. 1, page 1. 

(’72) 4NWPHCB108 (108). 

(’71) 8 N W P H QB 86 (86, 87). 

•(’68) 10 Suth W B 187 (187). 

(’67) 8 Suth W B 16 (16) (FB). 

(’06) 9 Oudh Cas 826 (829). 

(’78) 7 Itfad H 0 B 260 (262). 

(’14) AIB 1914 AU 898 (894) : 86 All 406. (By 
virtue of 0. 1 B. 8.) 


(’16) AIB 1916 Bom 310 (311, 312) : 40 Bom 351. 
(0. 2 B. 3 is permissive.) 

(’10) 6 Ind Cas 248 (249) (Cal). 

(’97) 24 Cal 881(832). (Suit for ejectment against 
several defendants who claimed under different 
titles.) 

(’ll) 10 Ind Cas 48 (48, 49) (Lah). 

(’90) 1890 Pun Bo No. 149, page 480. (Several 
alienees of the person against whom possession is 
claimed also made parties.) 

(’21) 59 Ind Cas 622 (522) (Lah). 

(’16) AIR 1918 Lah 184(185): 1918 Fun Be No. 59. 
[Fee alto (’69) 12 Mad 234 (236). (Alienees from 
karnavan of tarwad.) 

(’07) 29 All 267 (270 to 272). (Property claimed 
under one title from defendants professing to 
hold under various titles.) 

(’08) 18 Mad L Jour 266(266, 266). (Alienations 
by guardian.)] 

[But see (’69) 1 N W P H C B 128 (129). (Suit 
against alienees from guardian— No relief sought 
for against guardian.) 

(’67) 8 Suth W R 864 (366).] 

9. See the following cases : 

(’86) 11 Mad 106 (111). (Malabar stanom.) 

(’74) 7 Mad H C B 290 (292, 298) (FB), 

(’90) 1890 Pun Be No. 149, page 480. 

10. (’02) 29 Cal 871 (880). 

11. (’18) AIB 1918 All 425 (426) : 40 Ail?. 

12. (’10) 6 Ind Cas 677 (678, 679) (Cal). (Alto*, 

tions by rever^net’s father and erothet— AlifV 
nations by widow — Separate causes otactitw.) . 
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8. Om plaintiff, Mparate oaniea of notion against aOTOval defendants, 
0.e.) misjoinder of defendants and oanses of action. — A eoit against several 
defendants for causes of action accrued against each of them separately and in respect 
of which they are not jointly liable is bad for misjoinder.* 

**Such a joinder complicates the case before the Judge and renders it exceedingly difficult for 
him in dealing with the case of each defendant to exclude from his consideration those portions 
of the evidence which may not be admissible against him, though admissible against one or 
more of the others. Moreover, it is vexatious and harassing to the different defendants.* 

In Seturatnam Aiyar v. Venkatachela Qoundan? where a single suit was filed 
to eject several tenants in possession of different parcels of the land of the plaintiff 
Sir Lawrence Jenkins, in delivering the judgment of the Privy Council, said ; 

**Th6y (the defendants) are not in joint possession; on the contrary, they have separate 
holdings and should have been separately sued But the plaintiff, in disregard of the pro- 

visions of the Code, has united in the same suit not merely several causes of actions but several 
actions or suits against separate defendants with the result that the litigation has been con- 
ducted throughout as though the defendants were a community with common interests.” 

The principle underlying the said observation equally applies to suits for 
possession against several trespassers,^ unless the trespass is committed jointly by all 
the defendants.^ 


Where the first defendant was the executant of a bond to the plaintiff and in a 
suit for the money due on the bond the other defendants were joined on the ground 
that they had colluded with the first defendant in taking assignments of his property 
to defraud the plaintiff, their Lordships of the Privy Council held that there was a 
misjoinder, as the plaintiff's cause of action for the money was only as against the fir$t 
defendant and not as against the other defendants.^ 


In suits on contracts, strangers to 
themselves cannot be joined,^ but if the 

Note 8 

J. (’83) 6 All 163 (171) (FB). (While causes of 
action must be joint against all the defendants, 
the relief asked may be joint, several or in the 
alternative.) 

<*33) 142 Ind Cas 542 (643, 644) (Nag). 

(*09) 1 Ind Cas 361 (362) (Cal). 

(’96) 23 Cal 821 (825, 826). 

(’67) 8 Suth W R 64 (67). 

(’67) 8 Suth W B 461 (462). 

(’67) Ben h R Sup. Vol. 731 (733). 

<’92) 1892 Pun Re No. 127, page 426. 

(’32) AIR 1932 Rang 132 (135) : 10 Rang 342. 
(Suit under S. 92, C. P. C. — Some defendants 
strangers to trust— Misjoinder.) 

(’19) AIR 1919 Low Bur 51 (52). 

<1884) 26 Ch D 35 (39, 41), Burstall v. Boyfus. 
(Micitors cannot bo made defendants for claim- 
ing costs against them in a suit against others.) 
(1871) L R 12 Kq 647 (561), Pointon v. Pointon. 
(See observations of Sir John Wickens, V. C. on 
the subject of multifariousness.) 

<’37) AIR 1937 Nag 99 (100) : I L R (1937) Nag 
349. (Two mortgages of same property to same 
mortgagee — Mortgagors different — One mortgage 
suit against both does not lie under S. 67 A 
Sueh mortgagors cannot be joined in one suit 
under this ruto as they «re not jointly liable on 
each mortgage.) 

2. (’67) 8 Bath W R 16 (16) (F B). (Per Peacock, 
C.J.) 


the contract having distinct interests by 
third party is only a henamidar^ or is 

{See also (’32) AIR 1932 Cal 512 (613, 514) : 69: 
Cal 548. (Paramount title in mortgage suits.) 
(’06) 33 Cal 425 (441).] 

3. (’20) AIR 1920 P 0 67 (67, 70) : 43 Mad 667 ; 
47 Ind App 76 (P C). 

4. (’69) 11 Suth W R 397 (397 , 398). 

(’10) 6 Ind Cas 835 (838, 839) (Lah). 

(’18) AIR 1918 All 425 (42(>) : 40 All 7. 

(’19) AIR 1919 Low Bur 121 (122). 

In the light of the Privy Council case referred 
to above the following cases cannot be accepted 
as laying down the correct law ; 

(’08) 7 Cal L Jour 460 (465). 

*10) 8 Ind Cas 885 (886) (Mad). 

’13) 20 Ind Cas 347 (348) (Gal). (Note— This is a 
case of a single cause of action against the 
several defendants.) 

(’13) 18 Ind Cas 852 (853) (Cal). 

5. (’79) 4 Cal L Rep 465 (458). 

6. (’67) 11 Moo Ind App 468 (473) (P C). 

7. (’81) 5 Bom 177 (179), (Suit for specific per- 
formance.) 

(’ll) 12 Ind Cas 813 (822) (Bom). 

(’18) AIR 1918 Mad 681 (687) ; 40 Mad 365 (PB). 
(Addition of strangers to the contract would 
amount to misjoinder.) 

(’04) 27 Mad 80 (82, 83). (Suit against ptirtner for 
dissolution of partnership— Claim against agent 
of the firm for breach of con tract can not be joined. ) 
(1866) L R 2 Oh App 164 (170), Hoghton v. Money. 

8. (*84) 10 Oal 1061 (1069). 


O.S R. S 
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'0« 1 B< 8 otherwise liable b law for the oontraot,* there is no distinct interest. Where several 
HotM8-8 defendants enter into contracts ^th the plaintiff but each is liable only* for his- 
transaction separatdy}^ or vrhere there is a separate cause of action against each of the 
seyeral defendants,'^ a single suit against all of them is incompetent. 

A cause of action arising out of a joint liability of some defendants cannot be 
united with another cause of action under a transaction in which one of them alone 
was concerned.'^ Nor can separate causes of action against separate sets of defendants- 
be joined in one suit.'’ 

In suits for partition no cause of action can be joined which has no bearing, 
on the question of partition*'^ 

Begarding suits for specific performance of contracts and suits for contribution,, 
see the undermentioned cases.'’ 

Though a suit may fall outside this rule by reason of joinder of distinct causes* 
of action against different defendants, it may be supported by the terms of 0. 1 B. 3,. 
if the several causes of action are so connected with the same act or transaction' 
as to give rise to a common question of law or fact at the trial.'’ See also Notes to^ 
Order 1 Buie 3. 


9. GonBpiraoy to oommlt vron^ or breach of oontraot. — Distinct causes 
of action against several defendants may be united in one suit if the joint liability of ther 
defendants arises by reason of a conspiracy or common design to commit the injury.' 


9. (*01) 26 Bom 826 (328). (Agreement to sell 
joint family property by father ^Minor son not 
a stranger** to the contract.) 

10. (’94) 17 Mad 168 (175). 

(*74) 21 Suth W B206(207).(Dcfendantshadpur. 
chased timber separately, though at same time.) 

11. (’70) 2 N W P H C R 221 (222). 

(*24) AIR 1924 Cal 511 (511). (Suit for account 
against defendant land for loss due to negligence 
against defendant 2 — Misjoinder.) 

(*06) 83 Cal 425 (440, 441). (Person claiming 
adrersely to mortgagor and mortgagee should 
not be joined.) 

(*72) 18 Suth W R 288 (288). 

Bourke 0 C 8 : Cor. 94. 

(*10) 8 Ind Cas 926 (928) : 4 Sind L R 152. 

12. (*09) 4 Ind Cas 1097 (1101, 1102) (Mad). 

(*90) 18^ Pun Re No. 82, page 86. (One bond 

executed by father and son — Another by son 
alone^Suit on both incompetent.) 

(*88) 1888 Pun Re No. 189, p. 487. (Suit on joint 
account of two, and on account of only one of 
them is incompetent.) 

13. (*88) 6 Mad 278 (276). (Suit on foreign judg> 
ment against parties to it as well as strangers on 
the cause of action on which the foreign ju^ment 
was obtained is incompetent.) 

(*09) 4 Ind Cas 600 (602) : 8 Sind L R 108. 

(*02) 6 Cal W N 586 (587, 589). 

('05) 2 AU L Jour 91 (94). 

('14) AIR 1914 Sind 70(74): 8 Sind LR 69. (Obiter.) 
[See also (*15) AIR 1915 AU 106 (106) : 28 Ind 
Cas 602 (608). (Redeixmtion of mortgage against 
some defendants — Ejectment against others 
It Is doubtful whether such relM can be 
loined in one suit.)] 

Www (*69) 12 Suth W R 11 (12).] 


14. (*08) 18 Mad L Jour 85 (87). (Suit for parti- 
tion between melwaramdars — No question be- 
tween melwaramdarsand the kudiwaramdars to- 
be joined.) 

(’77) 1 Mad 883 (334, 335). (Suit for partition of 
inam lands-^Ryots were impleaded as defen. 
dants and ejectment claimed against them — 
Suit incompetent.) 

15. (*96) 22 Bom 46 (49). (Specific performance 
^Subsequent vendee from the plaintiff’s vendor 
could be made a defendan t—lO Cal 7 10, Followed.) ■ 

(’77) 1 All 455 (456). (Contribution.) 

(’73) 5 N W P H 0 R 216 (216, 217). (Single suit 
for contribution competent where ascertainment 
of shares forms a portion of a relief — This is an 
exception to the rule that separate suits must be* 
brought.) 

('76) 25 Suth W R 41 (41). (Contribution.) 

(’17) AIR 1917 Mad 517 (517). (Suit for specific: 
performance and possession — Vendor’s usu- 
fructuary mortgagee impleaded— Misjoinder.) 
(’94) 18 Mad 415 (417). (Specific performance.) 

16. (’18) AIR 1918 Cal 858 (859, 860) : 45 Cal' 
111 (122, 128). (All questions need not be com-^ 
mon — It is sufficient that there is a common 
question.) 

(’08) 81 Mad 252 (256, 257). (0. 1 R. 8 applies, 
also to a case of several causes of action.) 

(’05) 9 Cal W N 656 (661). (Rent for two leaSil- 
Properties undivided and leases alike.) 

[See also (’19) AIR 1919 Lah 280 (282) : mO* 
Pun Re No. 10.] 

Note 9 

1. (’91) 14 Mad 103 (108). • 

(’78) 1 All 555 (556). (Collusive attadkment andv 
court sale.) v ’ - 

(’01)98 Osl 769 (768). (ComUiwtiA to 
of rights in jomt fsi^jT-) ' 
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Thus, where A and S combine together to assault 0^ or to keep him out of possession 0» 9 R» 8 
of certain lands ’ a suit by C against A and B for damages for the assault or HoteS Bril 
for declaration of his right to the property is maintainable. The view that the joinder 
will be bad if the conspiracy or common design is found against ultimately does not 
seem to be sound inasmuch as the question of misjoinder must be decided on the 
allegations made in the plaint. See Note 1, ante. 

10. Two OP more plaintiffSy one defendant— Plaintiffs jointly interested 
in the causes of action. — Where two or more plaintiffs are jointly interested in two 
or more causes of action ^gainst the same defendant, they can join all the causes of action 
in the same suit.^ It is enough if the plaintiffs mo jointly interested though not equally 
interested in the causes of action.^ Conflicting or antagonistic interests among the 
plaintiffs cannot be joint interest.^ 

This rule has no application when the cause of action is a single one, because, in 
such a case, there is no question of any joinder of causes of action. In such cases, the 
several plaintiffs entitled to sue on the cause of action may join as plaintiffs in the same 
suit under 0. 1 B. 1 ante} As has been seen already in Note 8 above, this rule is 
subject to 0. 1 B. 1 and therefore several plaintiffs may unite several causes of action 
in the same suit though they may not be jointly but severally interested in them all, 
provided their rights to relief arise out of the same act or transaction and a common 
question of fact or law arises for trial.^ 

Suppose A and B sue 0 for recovery of certain property. A bases his title on 
inheritance and B on purchase of a portion of the property from A. In such a case, is 
the cause of action one and the same for both the plaintiffs or distinct? On this 
question there is a conflict of decisions. The Allahabad High Court has held that A and 
B have distinct causes of action in such a case,® while the contrary view has been held 
by the Calcutta High Court.^ 

11. Two or more plaintiff By one defendant— Canses of action in which 
plaintiffs are severally interested — Misjoinder of plaintiffs and canses of 
notion. — Under this rule more plaintiffs than one, haying distinct causes of action, 
might join in a suit against the same defendant, only if they are all jointly interested 
in the causes of action. But this rule is to be read subj ect to the provisions of 

(’78) 19 Suth W R 203 (203). 

[See also (’37) AfR 1937 Mad 192 (192, 198). 

(Application by Official AKsignee to set aside 
number of alienations made by insolvent — 

Alienations alleged to be outcome of one scheme 
of fraud and conspiracy between insolvent and 
alienees — Alienations held could bo attacked 
in one application and proceeding.)] 

[Bui see (’71) 16 Suth VV R 156 (156).] 

2. (’02) 26 Bom 259 (264). 

3. (’86) 13 Cal 147 (158). 

Note 10 

1. (’84) 6 All 632 (Q83). (Maintenance of mother 
and daughter residing together.) 

(’96) 6 Mad L Jour 136(137). (Melwaramdar and 
kudiwaramdar joining together aa plaintiffs.) 

(1900) 18 0 P L B 130 (135, 186). (Tenants-in. 
common have a right to sue in respect of a joint 
damage and may also join in an action of 
account.) 

C14) AIR 1914 Mad 256 (268). 


(’12) 16 Ind Cas 623 (624) (Cal). 

2. (’82) 6 Mad 239 (242). 

3. [See (’82) 6 Mad 289 (242, 243).] 

4. (’9.5) 22 Cal 833 (841, 842). (Meaning of same 
cause of action.) 

(’06) 83 Cal 367 (.370). 

(’96) 19 Mad 835 (336, 837). (Suit for possession 
by number of plaintiffs, some of thorn boing ou> 
titled to melwaram and others being eutitl^ to 
kudiwaram— Suit not bad for misjoinder.) 

(’02) 26 Bom 577 (582,583). (One cause of action.) 
(’29) AIR 1929 Bom 51 (58, 54). (One cause of 
action — Plaintiffs interested severally or in the 
alternative might join.) 

5. (’18) 18 Ind Cas 764 (765) (Gal). 

6. (’96) 18 All 219 (221). 

(’96) 18 All 181 (140). 

7. (’06) 33 Cal 367 (370). 

[See also (’95) 22 Cal 838 (848). 

(’87) AIR 1937 Pat 250 (251). (Transferor and 
transferee joining together as plaintiffs in suit 
lor declaration.)] 
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Of S Rt 8 0.1 B. 1. 0. 1 B. 1 enables several plaintiffs to unite in one suit, thotigh their causes 

Notes of action may be distinct and separate, if their rights to relief arise out of the same 

act or transaction or series of acts or transactions, and a common question of fact or 
law would arise if they brought separate suits. Thus, two or more plaintiffs cannot 
properly unite in one suit two or more causes of action, in which they are separately 
interested unless they can do so under 0. 1 B. 1.^ 

Where a single wrongful act or infringement gives rise to separate causes of 
action in favour of several plaintiffs, a single suit by all of them is maintainable under 
0. 1 B. 1.^ The undermentioned cases^ held to be bad under the old Code may, it is 
submitted, be maintainable under 0; 1 B. 1 of the present Code. It was decided under 
the old Code that claims to property by several plaintiffs under independent titles to 
portions thereof cannot be joined in the same suit.^ 

Five persona brought a single suit against the same defendant basing their claim 
on a single contract. But the evidence revealed live different contracts, one with each 
of the plaintiffs. In such a case no question of misjoinder of parties or causes of action 
can arise. The suit will have to be dismissed on the ground that there was no single 
contract in respect of which the plaintiffs could maintain a single suit. Nor could any 
one of the plaintiffs be granted the benefit of election under 0. 1 B. 2 as no one plaintiff 
could be said to be entitled to the contract as set up} 


18. Two OF more plaintiffst two or more defendants — Plaintiffs Jointly 
interested in each of the oanses of action against all the defendants jointly. — 

Two or more plaintiffs suing two or more defendants on several causes of action must 
be jointly interested in each of the causes of action against all the defendants.^ 


13. Two OF more plaintiffs, two or more defendants— Plaintiffs ssYerally 
interested against defendants seTerally — Misjoinder of parties and causes of 
action. — Where each plaintiff has only a separate right against each defendant^ or 
the defendants jointly,^ or different sets of plaintiffs are separately entitled against 
di fferent sets of defendants,^ the suit is bad for misjoinder. 


14. Procedure in cases of misjoinder.— Under the old Code where the plaint 
was bad for misjoinder of parties or multifariousness, the Court could return the plaint 
for amendment, or reject it or dismiss the suit if the necessary amendment was not 
made. If the suit was dismissed, and the plaintiff appealed, the Appelate Court might 


Note 11 

1. (*97) 24 Cal 540 (543). 

(*28) AIR 1923 Pat 411 (412). 

2. (1899) 1 Ch 65 (59. 60). The Universities of 
Oxford and Cambridge v. George Gill & Sons. 

(1899) 1 Ch 393 (397), Drincqbier v. Wood. 

3. (’96) 18 All 432 (434). (Creditors owning sopa- 
rate debts could not sue jointly to avoid a frau- 
dulent deed of gift by debtor — Compare S. 53, 
T. P. Act.) 

(’07) 34 Cal 662 (670). (One act of libel against 
severiil plaintiffs.) 

(’86) 8 Mad 361 (363, 364). (Proceedings dismiss- 
ing several trustees of a temple.) 

(’86) 11 Cal 624 (526). (Wrongful detention of 
several plaintiffs in jail by the Superintendent.) 

4. (’06) 2 Cal L Jour 602 (606). 

5. (’26) AIR 1925 Bom 842 (342). 


Note 12 

1. (’96) 18 All 181 (186). 

(’98) 1898 Pun Re No. 91. page 321. 

(’96) 1896 Pun Re No. 5. page 12. (Two different 
bonds for same transaction— Single cause of ac- 
tion.) 

(’12) 16 Ind Cas 84 (85) (Cal). 

[See also (’82) 4 All 261 (270). 

(’22) AIR 1922 All 80 (80. 81). (Single suit lor 
redemption, though shares of each of several 
mortgagees specific but right to redemption 
agreed to be indivisible as against them.)] 

Note 13 

1. (*10) 6 Ind Cas 15 (15) : 84 Mad 55. ^ . 

2. (’01) 26 Bom 259 (264. 266). 

(’68) 9 Suth W R 525 (526). 

3. (’97) 1 Cal W N ciii (civ). 

[See also (’30) AIR 1980 Lah 848 (646). (Ooii. 
solidation of two such suite wrong.)] 
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remand it for returning the plaint for amendment.^ Under the provisions of the present 
Oode, Section 99 and 0. 2 B. 7, the misjoinder is regarded only as an irregularity and 
no suit will be dismissed on the mere ground of misjoinder of causes of action.^ As a 
general rule the question of misjoinder will not be considered unless objection is taken 
at the proper time. See Buie 7 of this Order. When a valid objection is taken at the 
proper time the Court may allow appropriate amendments or withdrawal under the 
provisions of the Code.® This ix)wer exists, though with regard to cases of misjoinder 
of causes of action, there is no provision in this Code corresponding to 0. 1 B. 9 
relating to misjoinder of 'parties, A plea of misjoinder cannot, under the present Code, 
be taken in appeal as a ground for the reversal of a decree or for a remand unless it has 


Note 14 

1 . (*85) 8 Mad 361 (865). 

•73) 5 N W r H 0 R 215 (216). 

•93) 15 All 380 (881). 

(’03) 1903 Pun Re No. 38, page 120. 

(’88) 1888 Pun Re No. 189, page 487. (It is an 
error of jurisdiction to try a suit which is Rad 
for misjoinder of caus(*.s of action.) 

See also the following cases : 

’85) 7 All 860 (862). (7 All 79, Referred to.) 

’83) 7 Bom 289 (201, 292). (Dismissal of the suit 
was confirmed in appeal.) 

(’07) 84 Cal 662 (671). (The trial Court (the Origi- 
nal Side High Court) allowed the plaintiffs to 
elect as to which of them should go on with the 
suit in a case of misjoinder of plaintifis.) 

(’97) 24 Cal 640 (545). (Objection as to misjoinder 
was allowed to lie raised in second appeal.) 

(’87) 14 Cal 681 (687). (The Appellate Court con- 
firmed the order of dismissal.) 

(’87) 14 Cal 485 (489). (Though the High Court 
hold that rejection of the plaint and not dis- 
missal was tho proper order, it did not remand 
the case for that purpose.) 

(’86) 13 Cal 159 (162). (Suit should not be dis- 
missed for misjoinder of parties.) 

(’06) 2 All L Jour 91 (94). (Misjoinder — Mere 
irregularity.) 

(’04) 26 All 218(220). (After issues only Court can 
amend plaint — It cannot order tho plaintiff to 
amend to remedy defect of joinder of plaintiffs.) 
(’96) 18 All 432 (435). 

(’96) 18 All 219 (221). (Plaint ordered to bo re- 
turned for amendment.) 

’96) 18 All 131 (141). (Do.) 

’94) 16 All 279 (288). (Plaintiff allowed to aban- 
don his claim against some defendants with 
liberty to sue for claim so omitted.) 

(’88) 6 All 106 (108). (Suit had for misjoinder of 
defendants and causes of action — High Court 
upheld the order of dismissal by the lower Court.) 
(’71) 8 N W P H 0 R 86 (87). (Suit to be dismissed 
for misjoinder.) 

(’70) 2 N W P H 0 R 221 (222). (Lower Court 
dismissed suit on merits — But High Court dis- 
missed it on account of misjoinder.) 

(’69) 11 Both W B 897 (898). (Decree of dismissal 
confirmed on appeal.) 

(’69) 11 Suth W B 278 (274). (It will be too late 
to raise an objection as to multifariousness after 
the suit has been tried bn the merits.) 

(’68) 10 Bath W B 187 (187, 188). (Case remanded 
for trial as made up of sepiaraW suits.) 


(’67) 8 Suth W R 364 (365). (Suit bad for causes 
of action ought not to bo entertained.) 

(1865) 4 Suth W R 109 (110). 

(’92) 1892 Pun Re No. 127, page 426. (Case re- 
manded for plaintiff’s election.) 

(’90) 1890 Pun Re No. 82, page 85. (Plaintiff 
allowed to elect which cause of action he would 
proceed with.) 

(*08) 27 Mad 80 (85). (Suit on distinct causes of 
action — Dismissal is proper.) 

(*93) 17 Mad 168 (176, 179). (Misjoinder which 
has affected the merits of the case cannot be 
condoned under Section 578.) 

(*84) 7 Mad 171 (174). 

(’70) 2 N WPH 0 R 168 (155). (Suit should have 
been rejected for misjoinder of causes of action.) 
(’69) 1 N W P H C R 128 (131). (Objection not 
raised by parties — No portion of the suit need 
be dismissed in appeal.) 

(’02) 26 Bom 259 (2f)6). 

(’84) 8 Bom 616 (619). (Lower Court dismissed 
defendants from suit — Wrong procedure.) 

(’81) 6 Bom 177 (179). 

(’05) 2 Cal L Jour 602 (608, 609). 

(’02) 6 Cal W N 585 (688, 589). 

(’79) 4 Cal 949(953,954). (Dismissiil not justified.) 
(’78) 20 Suth W R 240 (241). 

(*78) 20 Suth W R 147 (148). (Objection as io 
misjoinder uphold by Appellate Court — This is 
no ground for special appeal.) 

(’70) 13 Suth W R 284 (285). (Suit not to be dis- 
missed for misjoinder of causes of action.) . 

(’70) 13 Suth W R 271 (272). (Plaintiff not to be 
non-suited on account of multifariousness.) 

(’68) 6 Mad 273 (276). (Decree of dismissal upheld 
in appeal.) 

(’83) 6 Mad 239 (244). (Plaint returned for amend- 
ment.) 

(;06) 9 Oudh Cas 326 (329, 330). (Plaintiff allow- 
ed to elect.) 

(1893) 1 Q B 771{772),Sando8V. Wildsmith. (Do.) 

2. (’17) AIR 1917 Mad 517 (517). 

(’82) 142 Ind Cas 542 (644) (Nag). (In such a case 
Court should call upon plaintiff to elect to con- 
fine his suit to one set of defendants.) 

(’37) AIR 1937 P C 42 (45) : 16 Pat 149 (P 0). 

3. (*32) 142 Ind Cas 542 (544) (Nag). 

[iS^a (’08) 85 Cal 495(509). (The suit was allowed 
to be continiiedin respectof one cause of action.) 
(’36) AIR 1936 Pat 142 (143). (Plaintiff joining 
in one suit two independent claims — Court 
idioald not try suit in that form — It should 
ask plaintiff to elect.)] 


0. 2 S. 8 
Note It 
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o.aR.s 

Hotos ii-lT 


0. 8 R. i 


afifeoted the merits of ths case or jurisdiction of the Court^: see Section 99, ante. It the 
merits have been affected the Court may remand the case for a separate finding on any 
one or more of the claims in the suit^ or for any amendment that may be deemed 
necessary.® 

16. Addition of unneoessary parties. —The question of misjoinder will have 
to be determined only with reference to necessary parties in the suit. So in suits for 
pre-emption where the vendor is not a necessary party to the suit, the joinder as 
defendants of different vendors of the same vendee will not make the suit bad for 
misjoinder.^ 

16. Jurisdiotion. — The value of a suit in which more causes of action than 
one have been united is the aggregate value of the several subject-matters at the date 
of suit.^ 

17. ReYiaion. — Where the lower Court either misunderstands the nature of 
judicial discretion or otherwise wrongly holds that a suit is bad for misjoinder of causes 
of action, a revision will lie.^ 


R. 4. [3* cause of action shall, unless 

^ , ... with the leave of the Court, be joined with a 

be joinea for recovery of suit for the recovery of immoveable property, 

Immoveeble property. ^XCept — 

(a ) claims for mesne profits or arrears of rent in respect of 
the property claimed or any part thereof; 

(h) claims for damages for breach of any contract under 
which the property or any part thereof is held; and 

(e) claims in which the relief sought is based on the same 
cause of action : 

Provided that nothing in this rule shall be deemed to prevent 
any party in a suit for foreclosure or redemption from asking to be 
put into possession of the mortgaged property. 

[1859, S. 10; 1877, S. 44A; R. 8. C., 0. 18 E. 2.] 


4. (’IS) 18 Ind Cas 117 (118) (Cal). 

(’09) 8 Ind Caa S62 (S85) : 86 Ind App 108 : 86 
Cal 780 (P C). 

(’69) 12 Sath W B 114 (115). (Caw under the old 
Code.) 

(’87) AIR 1987 P C 42 (46) : 16 Pat 149 (P C). 

8. (’10) 6 Ind Caa 16 (16) : 84 Mad 66. 

. 8 . (*09) 4 Ind Cae 600 (608) : 8 Sind L B 108. 

Nh. 18 

1. (’24) AIB 1924 Ub4W. (167). 


(’09) 8 Ind Caa 735 (786): 32 All 14. (Diwenting 
from 4 All 168 and 6 All 106). 

Note 16 

1. (’16) AIR 1916 Uh 868 (868) : 1916 Pan B. 
No. 100. 


(’67) 7 Suth W B 174 (176). (Land and 
profits.) 

Not. 17 

1. (’22) AIB 1922 Mad 882(888, 884):46 Mad 184. 
(’92) AIB 1922 Mad 486 (486). . 

(’22) AIB 1922 Mad 174 (176) : 46 Had 188. 
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Synopsis 


!• LegisUtiva changei. 

'2. Scope of the Rule. 

:3, Suit mutt be for the recovery of immov- 
able property. 

4. Leave of Court — When can be granted. 

5. Joinder of claims for mesne profits or 

arrears of rent — Clause (a). 


6. Claims in which relief is sought on the 

same cause of action — Clause (c). 

7. Suit for foreclosure or redemption — 

Proviso. 

8. Objection as to misjoinder of causes of 

action. See 0. 2 R. 7. 

9. Appeal. 

10. Revision. See 0. 2 R. 8 Note 17. 


a I B. i 
Hotu i-t 


Other Topics ( miscellaneous) 

'Counter-claims. See Noto 2. Suita on title to immovables. See Note 3. 

Joinder of claims for movcabies and immovables. Various reliefs on a single cause of action. See 
See Note 6 and Illustration 1. Note 6. 


1. LegislatiTe ohan^es. — 

1. The words “or to obtain a declaration of title to immovable property/* 
which occurred in the old Section 44 (a) have been omitted. 

2. The words “or any part thereof* have been added to clause (a). 

3. Clause (c) of the old Code has been omitted and a new clause has been 
:8ubstituted. 

4. The proviso to the rule is new. 

2. Scope of the Rule* — This rule declares that, in suits for the recovery of 
immovable property, only the claims specified in the three clauses can be joined.^ If 
any other claim is sought to be added, the leave of the Court must be obtained ; and 
such leave may bo granted if the claims joined may be conveniently disposed of in one 
suit. The object of the rule appears to be to avoid a joinder of claims of a character 
dissimilar to a claim for recovery of immovable property,^ and to prevent consequent 
embarrassment in the trial of the suit. 

The rule does not apply to a joinder of several claims where the relief sought 
is based on the same cause of action. Nor does it apply to joinder of several claims, 
all for the recovery of immovable property.^ On the contrary. Rule 3 warrants the 
joinder of such claims against the same defendant or defendants jointly. 

This rule applies to counter-claims also.^ 


Order 2 Rule 4 — Note 2 

1. (’82) 5 Mad IGl (161, 162). 

•(’08) 1^8 Pun Re No. 30, page 187. (FossoBsion 
and mesne profits.) 

1*95) 17 All 274 (277). 

(*85) AIR 1935 Pesh 161 (163). (Mortgagee of 
share in property purchasing share in execution 
of his docree^Buit by him for possession of share 
iby partition — He can also claim rendition of 
.accounts — The decision seems to hold that 
such a case is covered by cl. (a).) 

[See (*69) 11 Suth W R 642 (548). (Possession 
and rent properly claimed in a single suit.)] 

2. (*82) 5 Mad 161 (161, 162). (Section obscure.) 
•(*06) 8 All ii Jour 128 (124), 

•('02) 26 All 299 (280), (Suit on several mortgages 
— Even assuming it is a suit for recoverv of 
immovable property, suit not barred— -0 Mad 161 
J'o^wed.) 


(*94) 17 All 274 (276,277). 

(’86) 8 All 191(194). (Joinder of a claim for grain.) 
(’69) 11 Suth W R 398 (399). (Claim for damages 
and registration.) 

(’95) 5 Mad L Jour 53 (54, 57). (Joinder of money 
claim.) 

3. (’82) 5 Mad 161 (161). 

(*26) AIR 1926 All 710 (711) ; 49 All 219. (Re- 
covery of part as owner and rest as pre-omptor.) 
(*09) 3 Ind Cas 735 (736) : 32 All 14. (Suit for 
pre-emption in respect of four sales, all to the 
same vendee.) 

(*06) 3 All L Jour 123 (125). 

(’94) 17 All 274 (276). 

(»09) 4 Ind Cas 116 (118) (Cal). (Suit for recovery 
of land and also for right of wav the latter being 
held to be immovable property.) 

4 . (1882) 21 Oh D 188 (142). Compton v. Preston. 
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0. 2 B. i 8. Salt mast be for the reooYary of immoYable property. — This rulo 

Ifotee 3-6- will have no application unless the suit is for the recovery of immovable property.^ The= 
omission of the words ''or to obtain a declaration of title to immovable property'* in 
Section 44A of the Code of 1882 has rendered this rule inapplicable to a suit for 
declaration of title. Such a suit is not one for the recovery of immovable property.^ A 
suit upon a mortgage for recovery of money and a claim for arrears of rent on the^ 
lease of the mortgaged property executed by the mortgagor® or a suit for a share in a 
mortgage decree^ or a suit for specific performance of an agreement to sell immovable 
property® is not a suit for recovery of immovable property within the meaning of this 
rule. So also a suit to restrain a trespass on immovable property is not a suit for the 
recovery of immovable property.® 

4. Leave of Court — When oan be granted. — Though the leave of the 
Court must ordinarily be obtained before instituting the suit, it can be obtained even 
afterwards in proper cases.^ Where leave of the Court would be necessary for the 
joinder of several claims, it is optional with the plaintiff either to apply for leave under 
this rule or to file separate suits in respect of each of them; this rule does not compel 
him to obtain leave and assert all his claims at the same time.® 

Where leave is not obtained as required by this rule and a suit is dismissed 
on the ground of misjoinder of causes of action, the time occupied in the previous, 
proceedings may be deducted in computing the period of limitation for instituting 
separate suits.® 

5. Joinder of olaime for mesne profits or arrears of rent— Clause (a). — 

As to whether claims for recovery of immovable property and claims for mesne profits 
before suit constitute one cause of action or distinct causes of action, there is a conflict 
of opinion. According to one view, clause (a) itself shows that they constitute different 
causes of action. Ac&rding to the other view clause (a) is not really an exception but 
is merely an explanation. See the cases in Note 24 to Order 2 Buie 2. 


6. Claims In which relief Is sought on the same cause of action — 
Clause (c). — Clause (c) is not really an exception to the rule, but has been inserted 
in order to avoid the possibility of mistake and to make the rule perfectly clear This 
rule has to be read with 0.2 B. 2, which directs that every suit shall include the 
whole of the claim which the plaintiff is entitled to make in respect of the same cause 
of action.® Therefore, there is nothing irregular in seeking to recover in one suit 
immovable and moveable property, if the cause of action is the same in respect of both.®' 


Notes 

1. (1680) li Gh D 492 (494, 495, 600, 601), 
Gledhill v. Hunter. 

(’03) 30 Gal 369 (384). 

2. (1880) 14 Gh D 492 (496), Gledhill v. Hunter. 

3. (’91) 14 Mad 284 (286). 

4. (’ll) 12 Ind Gas 684 (686) (Gal). 

5. (’79) 6 Gal L Rep 487 (489, 490). 

6. 87 L J N S 676, Spears Glass Works Ltd. v. 
Spear. 

Note 4 

1. (1907) 2 K B 727 (781), Lloyd v. Great Wes- 
tern Dairies. 

(’87) 1887 AU W N 266(266). (May be given even 
in appeal.) 

2. (’84) 6 Ail 868 (862). 

3. (’97) 20 Mad .48 (61). 


Note 6 

1. (’18) 19 Ind Gas 981 (984) : 1914 Pun Be No. 4.. 

2. (’87) 10 Mad 876 (606). 

3. (’04) 81 Gal 262 (272) : 31 Ind App 10 (PO). 
(’82) AIR 1982 P G 216 (227) : 69 Gal 1899 : 69^^ 

Ind App 831 (PG). 

(’02) 24 All 358 (360). 

(’88) 1888 All W K 37 (88). (Oause of action being: 
two separate awards, declaring title to the orna- 
ments and land in the possession of defendants.)^ 
(’82) AIR 1982 Bom 696 (696). (Covenant to psm 
a sale deed and deliver possession 
reliefs can be claimed in the same suit.) 

I ’18) 19 Ind Gas 981 (984) : 1914 Pun Re No. 4; 
’07) 1907 Pun L B No. 28, p. 64 (66). 

’87) 10 Mad 876 (606). 

(See (’18) AIR 1918 Oal 169 (169). (Suit Ii9ir 
partition— Moveable and immovable- 
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Illustrations 

1. A Hinda ^idow sues her huBband’s ooparceners for recovery of immovable and moveable 
properties, being her deceasod husband’s share in the family properties under a partition which had 
not been completed during her husband’s lifetime. The suit is not bad for misjoinder under this rule : 
Oanesh Dutt v. Tewach, 1. L. B. 81 Calcutta 262 (P. C.). 

2. A files an administration suit in which he joins a claim to a relief in regard to a partnership 
business and a claim for the recovery of immovable property on the same cause of action. The suit 
is not bad for misjoinder.^ 

But if, in Illustration 2 above, the two claims are based on different causes 
of action, the joinder of the two claims will violate this rule.^ Thus, in a suit against 
an administrator to recover damages for malfeasance, a claim for the recovery of 
immovable property in the hands of the administrator and certain others, cannot be 
joined.^ But, though the plaintiff may sue on a single cause of action, it may entitle 
him to various kinds of relief. In such a case no leave of the Court is necessary to 
bring a suit for all such reliefs. Thus, no leave is required to join a claim for an 
injunction, or for an account of rents and profits, or for appointment of a receiver, or 
for any declaration that merely establishes the plaintiff's right to possession, inasmuch 
as all these things are simply machinery to enforce the plaintiff's one cause of action.^ 

See also the undermentioned decision.^ 

7. Sait for foreolosure or redemption— ProYiso.— The High Court of Patna 
has held in the undermentioned case^ that, where in a suit for redemption, the plaintiff 
claims to be put into possession of the mortgaged property not only as against the 
mortgagee but also against persons in possession under a paramount title, leave of the 
Court is necessary for a joinder of those claims. 

8. Objection ae to misjoinder of causes of action. — > See Buie 7 below. 

9. Appeal. — An order rejecting an application for leave to join two causes of 
action is not appealable, though, if the plaint is rejected, it will bo appealable as a 
decree.^ 

10. Revision. — See Order 2 Buie 3 Note 17. 


R. 5. [S. 44, Rule B.] No claim by or against an executor, 

cuimsbyontguntt **^™iJiistrator or heir, as such, shall be joined 
.Mcutor, adminwtr.- with claims by or against him personally, unless 
tor or heir. last- mentioned claims are alleged to arise 

with reference to the estate in respect of which the plaintiff or 
defendant sues or is sued as executor, administrator or heir, or are 


can very properly be claimed together — Such 
suit not one for possession of immovable pro- 
petty.)] 

4. (’37) AIB 1927 Bom 470 (471) : 51 Bom 800. 
[See al» (’99) 36 Oal 891 (922).] 

5. (’02) 34 All 668 (666). 

(’07) 17 M.d L Jonr 186(189). (Olaim for damages 
and declaration of title.) 

6. (’17) AIB 1917 Pat 74(76) : 2 Fat L Jour643. 

7. (1880) 14 Oh D 492 (499 to 601), GkdhiU v. 
Hnntor. 

8. (’86) AIR 1986 Bind 129 (181). (Suit for poa- 


session — Didecent claims made in consequence 
of separate orders in respect of different parcels 
of land— But all claims based on same cause of 
action yiz., the assertion of the adverse title by 
the defendant— Suit is permissible without leave 
of Court.) 

Note 7 

1. (’34) AIB 1924 Pat 618 (615) : 8 Pat 244. 
(Where the Oourt allows the issue to be tried 
leave of the Oourt might be presumed.) 

Notes 

1. (’86) 8 AU 191 (198, 194). 


0. 2 B. 4 
Hotel 6ria 


0.2 B.S 
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Ik tB. t such as he was entitled to, or liable for, jointly with the deceased 
person whom he represents. 

[B.S.C., 0. 18 R. 5.] 

Synopsis 

1. Scope of tho Rule. 

2. Claim by or against ezoculor, administrator or 

heir, as such. 

3. '^Estate,** meaning of. 

4. Joinder of personal claims, when permissible. 

5. Amendment of plaint. 

6. Objections as to misjoinder. See Order 2 Rule 7. 

7. Appeal. See Section 99. 

8. Revision. See Order 2 Rule 8. 


Other Topics ( miscellaneous) 

Maintenance claims against surviving coparceners. See Note 3. 
Misjoinder — Procedure. See Note 5. 

Misjoinder under this rule. See Note 5. 

Moneys in hands of executors as such — Not attachable for personal 
claims. See Note 1. 


1. Scope of the Rule. — The following propositions follow from this rule — 

(a) Subject to the provisions of Buies 1 to 3 ante^ any number of claims by or 

against an executor, administrator or heir may be joined in one suit, 
provided the plaintiff or defendant, as the case may be, sues or is sued 
as such. 

(b) A claim by or against an executor, etc., as such cannot be joined with a 

claim by or against him personally in the same suit, except 

( i) where the personal claim arises with reference to the estate of the 

deceased, or 

(ii) where the plaintiff or defendant was jointly entitled to or liable 

for with the deceased in regard to the personal claim. 

This rule deals with suits by or against only three classes of persons, viz,^ executors^ 
administrators or heirs. But those are not the only classes of persons who owe their 
legal condition to the death of another. A legatee or the next of kin, for example, also 
will come under the same category. The reason why executors, administrators and heirs 
are alone singled out by the Legislature in the rule is that, while acquiring title from 
the deceased in the same manner as the legatees or the next of kin, they, in addition, 
represent him. The closing words of this rule indicate this reason.' For the application 
of the principle of this rule to execution proceedings, see the case cited below.’ 

It makes no difference to the applicability of this rule that the two claims are 
made in the alternative.^ 


2. Claim by of against szeoutor, admlnistratoF or heir as sooh. — A 

person is said to claim qua heir when, in making the claim, he is alleged to represent 
the estate of a deceased person. The words “claim by an heir as such" mean claim by 
him in a representative capacity, that is, as representing the person whose heir to 
claims to be.' He is not claiming as an heir if he claims for himself; for the f 


Order 2 Rule 5 — Note 1 

. 1. (*07) 81 Bom 106 (110, 111). 

2. (’17) AIR 1917 Low Bur 17(18). (Money with 
ezeeutor as sooh not attachable lor peisonal 


claima.) 

3. (’86) AIR 1986 Bom 848 (844) : 69 Bm Wr 
Haim 2 

U (’96) IB AU 866 (869). . t 
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his being a^ heir is only the foundation of bis claim and does not give him a represen. 
tative capacity. Where, for example, a Mahomedan widow sues her daughters for her 
share in her deceased husband’s estate,^ or A sues the executors of B for property in 
their possession on the ground that A inherited the property from the claim of the 
plaintiff is not as an heir but in his own and personal right. It has been held that a 
claim as the surviving coparcener of a joint Hindu family and a claim as the sole heir 
cf a deceased member of the family for the recovery of a debt due on a promissory note 
executed in favour of the latter cannot be joined in the same suit.^ 

In a suit to administer the assets of a deceased person, various acts of 
maladministration may b^ sought to be redressed in the same suit.^ 

Under Section 328 of Act X of 1865, an administrator is liable for neglect to get 
in any part of the property of the deceased person.^ 

8. ‘^Estate/’ meaning of. — The word ‘‘estate” means not only the estate 
rightly and properly hold by executors, but also the ‘‘estate” which they hold in the 
belief that they are executors.^ The claim of a Hindu widow of a deceased undivided 
coparcener for maintenance against the surviving coparceners, is not against the estate 
of the deceased husband.^ 

4. Joinder of personal olaims, when permissible.— A personal claim can be 
joined with a claim as representing the estate, if it arises with reference to the same 
estate. Thus, a suit against an executor for the administration of the estate of a deceased 
person, and for an account of the partnership carried on by the executor and the 
deceased is not bad for misjoinder.^ Similarly, where A and B carried on a partnership 
and after A's death his son C continued the partnership with B, and subsequently G 
as administrator sued B for accounts of the partnership between A and B and also for 
dissolution of his own partnership, it was held that there was no misjoinder inasmuch 
as his personal claim arose out of the estate.^ The expression “arises with reference to” 
is not to be narrowly construed.* 

5. Amendment of plaint. — Where two claims are joined in contravention 
of this rule, the practice is to amend the plaint by striking out one of them and 
proceeding with the other.^ 

6. Objeotions as to misjoinder. — See Order 2 Buie 7. 

7. Appeal. — See Section 99. 

8. Revision. — See Order 2 Buie 3. 


[8ee also (’99) 1899 Pun Re Ko. 79, page 381.] 

2. (’96) 18 All 236 (258). 

3. (*07) 81 Bom 105(110, 111). (Dissenting from 
6 Bom 390.) 

[But Me (’ll) 10 Ind Gas 890 (891) : 85 Bom 
297. (FlaintiS claiming property asheir of two 
different persons in the alternative— Held cause 
of action related to different ’’estates’*.)] 

4. (’35) AIR 1935 Bom 843 (344) : 59 Bom 578. 

5. (’99) 26 Gal 891 (922, 928). 

6. (*98) 17 Bom 687 (644). 

Note 3 

1. (’IB) klB 1918 Gal 870(878). (The defendants 
boUeved they had the .ebazsoterof executors and 
took possession as executors thouffh they were 


found to be not so.) 

(*17) AIR 1917 Cal 662 (663). (Claim for certain 
ornaments not belonging to the estate of the 
testator but of which possession was obtained by 
executors as such.) 

2. (*14) AIR 1914 Bom 193 (195) : 20 Ind Gas 
633 (534, 585) : 38 Bom 120. 

Note 4 

1. (’27) AIR 1927 Bom 470(472, 473): 51 Bom 600. 

2. (’22) AIR 1922 Mad 436 (486, 437). 

3. (*22) AIR 1922 Mad 436 (436, 487). 

Notes 

1. (*82) 6 Bom 390 (394). 

£8ee also (*87) 9 AU 221 (224).] 


0. a B. • 
Notes a-6 



1386 


SEPABATB TBUL8 


0. 2 R. 6 R. 6. [3* Para. 2 and Ss. 46 and 47.] Where it appears 

pewwof Court to Court that any causes of action joined in 

order eeiwrete trieb. one suit cannot be Conveniently tried or disposed 
of together, the Court may order separate trials or make such other 
order as may be expedient. 

[R. 8. C., 0. 18 R. 1.] 

Synopsis 

lo Scope of the Rule. I 3. Powers of the Appellate Court. 

2. Power to order separate trials. | 4. Consolidation of suits. 

Other Topics (miscellaneous) 

Pre-emption suits. See Note 8. Bent suits. See Note 1. 

1* Scope of the Rule. — This rule will apply only when it is open to a 
plaintiff to combine several causes of action in one suit. It does not apply to a case of 
misjoinder of causes of action.^ See also Order 2 Buie 3 Note 6. 

Under the Code of 1882, the power given by this rule could be exercised only 
before the first hearing, unless the parties otherwise agreed.^ The words **before the 
first hearing** which occurred in the old Section have now been omitted in this rule 
and the scope of this rule has been enlarged. 

See also the case cited below 

2. Power to order separate trials. — Where it appears to the Court that 
any causes of action joined in one suit cannot be conveniently tried or disposed of 
together, it may order separate trials.^ If the facts alleged in the plaint arise out of 
facts that are common to two causes of action joined in one suit, the Court should not' 
exclude one of them on the ground that it would not be convenient to try those two 


Order 2 Rule 6 — Note 1 

1. (’13) 18 Ind Cas 181 (182) (Rang). 

(’04) 27 Mad 80 (84). 

(*24) AIR 1924 All 720 (721). (Under tho Agra 
Tenancy Act different suits must be filed in res- 
pect of different holdings.) 

(’03) 29 Cal 257 (259). (One cause olaction-Suit 
allowed to continue against both defendants as 
the justice of the case required such a course.) 

(’69) 12 Suth W R 70 (71). 

(’88) AIR 1938 Rang 420 (422) : 1988 Rang L B 
897. 

[See (*28) AIR 1928 Gal 514 (516). (Suit multi- 
farious but common question of fact and law 
and so separate trial will not lead to proper 
administration of justice.)] 

[But see (’14) AIR 1914 Cal 795(795). (The role 
as to separate trials applied to a case of mis- 
joinder.) 

(’73) 20 Suth W R 462 (482). (Misjoinder of 
defendants and cause of action — Suit to be 
tried in regard to cause of action common to all 
defendants.)] 

2. (»97) 20 Mad 860 (862). 


(’85) 7 All 79 (100) (FB). 

3. (’39) AIR 1939 Nag 256 (257). (The joinder of 
causes of action and parties is not invariably 
fatal to the suit. 0. 2 B. 6 is a rule of expedi- 
ency and convenience. Whether the trial would 
be convenient or not is a matter which has to 
be determined on the facts of each case and no 
hard and fast rule of an absolute character can 
be laid down.) 

Note 2 

1. (’92) 14 All 531 (536). (Claim for immovable 
property and mesne profits.) 

(’28) AIR 1928 Mad 764 (767). 

(’85) 8 Mad 75(76). (Suit against several alieness.)'^ 

(’10) 6 Ind Gas 577 (578, 579) (Gal). (Do.) 

(’75) 24 Suth W R 217 (218). (Suit bv landkid 
against tenant in respect of different holdings.) 

(’26) L R 7 All 189 (189) (Rev). (Do.) 

(•25) 12 Oudh L Jour 191 (198). 

(’88) AIR 1938 Lab 658 (671). (Proceedings upte 
S. 285, Companies Act, started in Obort- 
against certain persons^Maiters atkgcdagMs^ 
some of them entirely different ftbmtnoieattpgid 

- against others-^Olaims against all oannsjl 



OBJECTIONS AS TO MISJOINDER 


1389 


causes of action together.’ In oases where the Court orders separate trials, it should 0. 2 R. 6 

deal with separate causes of action as sub-suits under the title and number of the Notes 2-i 

principal suit from which they spring,’ and should not order the plaintiff to file 
separate plaints.^ 

8. Powers of the Appellate Conrt. — If the trial Court does not think fit to 
act under this rule but tries all the causes of action together, it is not proper for the 
Appellate Court to interfere with the discretion of the trial Court in that matter.^ 

Gonsolidation of SUitSt — Although the Code contains no express provision, 
it has an inherent power ex debito justitics to consolidate xu‘oceedings.^ Such power 
will be exercised only where it is asked for before the trial of the suits begins, and only 
where the parties are the same and the evidence given is common in all cases.’ But 
whore the cases have very little in common and all parties except one are against 
it, a consolidation of the cases will be a material irregularity within the meaning of 
Section 115 of the Code.’ If the trial Court consolidates cases, and passes a single 
decree, a single appeal may be preferred against the decree.** 


R, 7, [New.] All objections on the ground of misjoinder 0. a R. 7 
ObjwtioM M to causes of action shall be taken at the earliest 
misjoinder. possiblo Opportunity and, in all cases where issues 

are settled, at or before such settlement, unless the ground of 
objection has subsequently arisen, and any such objection not so 
taken shall be deemed to have been waived. 

[SeeS.99,0. lRr.9&13.] 


1. Objection to misjoinder of causes of action. 

2o Waiver of objections. 

1. Objeotlons to misjoinder of oanses of action. — Under Sections 46 and 
47 of the old Code, a plaint which was bad for misjoinder of causes of action could be 


tried jointly on principles underlying Order 2 
Buie 6, C. P. 0.) 

(’38) AIB 1938 Rang 420 (422):1938B.mg LB 897. 
(’38) AIB 1938 All 86 (87, 88) : I L B (1938) All 
158. (Suit for possession, mesne profits and debt 
pending at date of Collector’s order under S. 6, 
U. P. Kncumbered Kstatos Act — Sait regarding 
possession and mosne profits should not be stayed 
— With regard to claim for debt separate trial 
should be ordered and stayed.) 

[See (’88) AIB 1988 All 057 (958). (Court has a 
discretion in this matter which must be exor. 
cised judicially.)] 

2. (’16) AIR 1916 Oal 49 (50). 

3. (’84) 8 Bom 616 (619). 

[See alto (’18) AIB 1918 Lahl84(186) ;1918 Pun 
Be No. 60. (Sereral aliimationB — ^Procedure.)] 

4. (’70) 2 N W P H 0 B 168 (166). 

Nous 

1. (’24) Ant 1924 Lah 156 (167). (Single snit foe 


pro-emptiou in respect of four sales in four plots 
of land from different owners and at different 
dates and for different prices impleading the 
vendee and also the various vendors of the four 
sales.) 

[See also (’69) 11 8uth W R 280 (280).] 

Note 4 

1 . (06) 38 Cal 927 (932). 

(’13) 40 Cal 966 (959). 

[But see (’94) 22 Gal 611 (518).) 

2. (’17) AIR 1917 Cal 841 (841) : 48 Cal 96. 

(’84) 10 Cal 58 (60). 

(•12) 16 Ind Cas 897 (898) (Cal). 

(’74) 21 Buth W B 196 (197). (Parties and subject- 
matter are different— Consolidation refused.) 
(’71) 16 Buth W R 110 (111). (All the oases to be 
tried together — Judgment in one case should not 
be made to govern other cases.) 

3. (’88) AIB 1988 Pat 61 (62). 

4 . (’71) 16 Buth W B 896 (896). 
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OBJBOTIONS AS TO inSJOIlUDBR 


0.8R.T 
Kotos 1-8 


returned for amendment under Section 53 thereof; failure to comply ^th the ordSr 
for amendment resulted in the rejection of the plaint. These provisions have not been 
re-enacted in this Code and this rule provides instead, that an objection on the ground 
of misjoinder of causes of action must be taken at the earliest possible opportunity, 
and, in all cases in which issues are settled, at or before such settlement of issues. The 
wording is similar to that in 0. 1 B. 13. 

The plea of misjoinder cannot for the first time be taken in appeal or in second 
appeal.^ The defect of misjoinder is not a ground for reversing a decree; for, Section 99 
provides that no decree shall be varied or reversed on account of misjoinder of causes 
of action, unless the defect has affected the merits of the case or jurisdiction of the 
Court.* If an objection as to misjoinder is taken in the written statement, the Court 
must raise an issue and decide it.* Where, in a case requiring leave under 0. 2 B. 4, 
an objection as to misjoinder is raised but nothing is said about it in the judgment, the 
Court must be deemed to have impliedly granted the necessary leave.* Where a suit is 
bad for misjoinder of causes of action, the Court should not dismiss the suit; but should 
give the plaintiff an opportunity to amend his plaint and to proceed with the claim in 
respect of one of the causes of action.* 

2. WalTsr of objeotions. — An objection on the ground of misjoinder of 
causes of action being of a ‘‘dilatory character and quite besides the merits” will be 
deemed to have been waived if not taken at the proper time.^ The same will be the 
case where the objection is raised but not prexsed} It has been held by the Bombay 


Order 2 Rule 7 — Note 1 

1 . (’32) AIR 1932 Bom 595 (596). 

(’94) 16 All 130 (131). 

(’84) 6 All 682 (633). 

(’92) 16 Bom 119 (122). 

(’82) 5 Bom 554 (561). • 

(’18) AIR 1918 Cal OSS (686). 

(’15) AIR 1915 Cal 441 (441). (Second appeal.) 
(’10) 6 Ind Cas 327 (328, 331) (Cal). 

(’03) 30 Cal 794 (SOO). 

(’03) 5 Bom L R 185 (185, 186). 

2. (’15) AIR 1915 Mad 820 (320). 

(’ll) 34 Mad 55 (.57). (The defect having affected 
the ca^iO on its merits High Court remanded it 
for fresh findings.) 

(’05) 2 All L Jour 91 (94). 

(’93) 15 All 380 (382). (Irregularity not affecting 
the merits of the case.) 

(’82) 4 All 163 (165). 

(’81) 1881 All W N 15 (15) ; 8 All 609. 

(•70) 2NWPHCR443 (444) (F B). (Mere mis- 
joinder is no ground of special appeal.) 

(’10) 6 Ind Cas 248 (249) (Cal). 

(’68) 10 Suth W R 45 (46). 

(’09) 4 Ind Cas 106 (106) (Mad). 

(’04) 27 Mad 80 (84). (l^ere it affects the merits 
of the case it ought not to he condoned.) 

3. (’72) 18 Suth W R 288 (288). 

[S«« also (’67) 8 Suth W R 15 (16) (F B). 

(’69) 11 Suth W R 278 (274).] 

4. (’82) 1882 All W N 207 (208). 

B. (’09) 8 Ind Cas 786 (786) ; 82 All 14. {Obiter.) 
(’87) 9 AU 221 (224). (Where all the evidence is 
taken suit should not be dismissed for mRjoinder 
but should be disposed of on the merits.) 
(*06)90aIWN4M(500). 


(’05) 2 Cal L Jour 602 (609). 

(’87) 14 Cal 435 (489, 440). (Plaintiff’s refusal to 
amend— Plaint to be rejected and not suit to be 
dismissed.) 

(’82) 6 Mad 239 (245). (Appellate Court can order 
return for amendment.) 

(’ll) 10 Ind Cas 737 (738) : 7 Nag L R 43. 

[But see (’84) 6 All 106 (108). 

(’73) 20 Suth W R 147 (148). (Plaint inton- 
Anally indistinct and obscure.)] 

Note 2 

1. (’21) AIR 1921 Cal 868 (871). 

(’32) AIR 1932 Bom 595 (.596). (Not allowed to be 
taken in appeal — Pet Barlcc, J.) 

(’28) AIR 1928 Mad 764 (771). (Misjoinder noticed 
at a late stage — Even Court should not strike 
out issues.) 

(’81) AIR 1931 Pat 64 (68) : 10 Pat 234. 

(’82) 6 Bom 654 (661, 662). (Case of want of leave 
under 0. 2 R. 4.) 

(’94) 16 All 180 (181). 

(’24) AIR 1924 Pat 618 (616) : 8 Pat 244. (In 
such cases leave must be presumed to have bm 
given.) 

(’86) 1886 Bom P J 170. (Do.) 

(’08) 8 Cal L Jour 196 (199). (Do.) 

(1907) 2 K B 727 (729) : 28 Times Rep 670, Id^ 
V. Great Western and .Metropolitan Dairies Oo. 
Ltd. (Do-Followed in 8 dal L Jour IW;) 

(’25) AIR 1925 Pat 674 (676). 

[See alto (’80) AIR 1980 Sind 170 (179) i U 
Sind LR 146.] 

2. (’27) AIR 1927 Bom 470 (471) : 61 BoatBiSKi. 

(’78) 20 Suth WB 240 (241). ; , 

(’28) AIR 1928 Lah 289 (290). (Ohfactloil 4^; 

but held abandoned later on aa not ; 
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Obart that even if a party to the suit waives his objection on this point, it is still 
opea to the Court to take the objection at any time on its own initiative and adopt the 
procedure laid down in Buie 6 of this Order 


Local Amendments 

LAHORE 

Buie 8 — (1) Where an objection, duly taken, has been allowed by the Court, the 
plaintiff shall be permitted to select the cause of action with which he will proceed, 
and shall, within a time to be fixed by the Court, amend the plaint by striking out the 
remaining causes of actioit. 

(2) When the plaintiff has selected the cause of action with which he will 
proceed, the Court shall pass an order giving him time within which to submit 
amended plaints for the remaining causes of action and for making up the court-fees 
that may be necessary. Should the plaintiff not comply with the Court s order, the 
Court shall proceed as provided in Buie 18 of Order 6 and as required by the provisions 
of the Court-Fees Act. 

N.-W. F. P. (Peshawar) 

Same as that of the Lahore High Court. 


ORDER III. 

Be(xx}nized Agents and Pleadebs 


R. 1 . [ S. 36.] Any appearance, application or act in or to 
any Court, required or authorized by law to be 
made or done by a party in such Court, may, 
agent or by g^cept whoro Otherwise expressly provided by 
any law for the time being in force, be made 
or done by the party in person, or by his recognized agent, or by a 
pleader ^appearing, applying or acting, as the ease may he, on his 
behalf : 

Provided that any such appearance shall, if the Court so 
directs, be made by the party in person. 

[1877, Ss. 36, 49, 50, 417, 418, 435; 1859, Ss. 26, 16.] 

ft. Substituted by the Code of Civil Procedure (Second Amendment) Act, XXII of 1926^ 
Section 2, for “duly appointed to act.’* 


lo Amendments after 19€8. 

2* Soope of the Rule. 

3. Appearance and act. 

4. Appearance ef party in person. 


5. Appearance by recognised agent. 

6. Appearance by pleader. 

7. ** Except where otherwise expressly 

provided.'* See Note 2. 

8. Direction to appear in person — Proviso.. 


Other Topics (miscellaneous) 

Ap^ring, applying or acting. See Order 8 Rule 4. 
Application for leave to sue in forma pauperis. See Note 2. 
Rmgniaed agent of a Sovereign prince. See Order 3 Rule 2. 


0. 2 R. t 
Rota 2 


o. 2 R. a 
(Lahore) 


0. 8 B. 1 


3. (*11) 12 Ind Oas 818 (822, 824) (Bom). 
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BEOOGNIZED AGENTS AND PLEADBBS 


t>. 8 B. 1 
Botes 1-a 


t. Amendments After 1908. — By the Code of Civil Proeednre (Seeond 
Amendment) Act, 1926, the words “appearing, applying or acting” were substituted for 
the words “duly appointed to act” which occurred after the words “or by a pleader.” 


2. Scope of the Rule. — This rule enacts that an appearance, application or 
act, in or to any Court may, except where otherwise expressly provided by any law for 
the time being in force, be done — 

(1) by a party in person, or 

(2) by his recognised agent, or 

(3) by a pleader appearing, applying or acting on his behalf. 

This is the general rule.^ There are, however, other modes of appearances, 
applications, or acting, expressly prescribed by the Code for particular cases which, by 
reason of the words “except where otherwise expressly provided by any law for the 
time being in force” are taken out of the operation of the general rule to the extent so 
prescribed. Thus, 0. 5 B. 1 sub.rule 2 enacts that a defendant to whom summons has 
been issued under sub-rule 1 may appear — 

( a) in person, or 

by a pleader duly instructed and able to answer all material questions 
relating to the suit, or 

(c) by a pleader accompanied by some person able to answer all such questions. 

The form of summons given in Form No. 1 of Schedule B of the Code also 
requires the defendant to appear in the above manner. The test, therefore, as to 
whether a defendant has appeared is to see whether such of the requirements of 0. 6, 
Buie 1 and of the summons, as relate to appearance have or have not been complied 
with.^ A defendant who is not present in person at the hearing^ and whose pleader is 
also absent or has no instructions to go on with the case^ cannot be said to have 
appeared at the heating. 

Other express provisions to the contrary are furnished by 0. 33 B. 3 and 0. 44 B. 1 
Under which an application to sue or appeal in forma pauperis should be presented to 
the Court in person unless the applicant is exempted from appearing in Court. 

This rule does not recognise the practice of parties, their agents or their 
pleaders making applications to the Court by post.^ 

It must be noted that if a party is entitled to take part in or to conduct an 
examination, the ordinary rule must prevail that he is entitled to do so with the help 
of a counsel.® 

See also the undermentioned case.^ 


Order 3 Rule 1 — Note 2 

1. (’84) AIR 1934 Pat 290 (291). 

2. (’14) AIR 1914 Gal 860 (861) : 41 Cal 956. 

(’98) 28 Bom 414 (421). 

3. (’66) 6 Suth W R 86 (87). (Being present at 
previous hearing will not affect the case.) 

(’96) 28 Cal 788 (758) (F B). 

(’69) 1 N W P H C R 154 (154). (Mere patting in 
of written statement is not appearance.) 

(’85) 7 All 588 (540). 

<’72) 18 Suth W R 400 (400). 

4 . (’26) AIR 1926 Mad 971 (978). 

(’98) 20 All 195 (198). 

<’86) 8 All 140 (142). 

<(*98) 28 Bom 414 (421, 422). (Instructed only to 
apply for adjournment.) 

<*04) 8 Oal W N 621 (624, 625). (Do.) 


(’82) 11 Cal L Rep 587 (589). (Pleaders who had 
fiM valcalats being unavoidably prevented from 
appearing.) 

(’67) 7 Suth W R 81 (81). (Mere filing of vakalat* 
nama is not appearance either by person or 
pleader.) 

(’18) 18 Ind Cas 860 (861) (Mad). 

[See alto (’72) 15 Suth W B 508 (504). (Case 
decided ex par/sin spite of repeated re^^isstsfor 
adjournment — High Court remanded ' £he 
case.)) 

[But Me (’79) 20 Suth W B 68 (68). (A 
not duly instructed aj^pears for Ua ^ 
Decree Mssed is not ee nwte.)] 

5. (’72-92) 1872.02 Low Bur Bui 604. 

6. (’81) AIB 1981 Lah 8 (11). ' 

7. (’84) AIB 1984 Bom 460 (469). ; . 
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8t AppMPanoe and act. "These words hava a well-defined and well-known 
meaning. To appear for a client in Court is to be present and to represent him in the 
various stages of the litigation at which it is necessary that the client should be 
present in Court by himself or by some representative. To act for a client in Court is 
to take on his behalf in the Court, or in the offices of the Court, the necessary steps 
that must be taken in the course of the litigation in order that his case may be 
properly laid before the Court.**^ Thus, ‘acting* includes applying ; so that a pleader 
who makes an application on behalf of a litigant ‘acts’ for him and cannot do so unless 
he is authorised in writing under Rule 4 infra? The words ‘‘appearance’* and ‘‘act’* 
do not include ‘‘pleading’*^ and a recognised agent who is entitled to appear and act for 
a party is not entitled to a right of audience.^ 


I. Appearance of party In person. — The mere presence of a party in Court 
at the hearing is sufficient to constitute ‘‘appearance.** The purpose for which he 
appeared or the action which ho took on appearance is immaterial.^ Thus, the fact 
that he asks for adjournment which is refused,^ or that he does not put in any answer 
or written statement,* will not prevent his presence from being an ‘‘appearance.** 
Where the party does not actually appear before Court when the suit is called on for 
iiearing, the fact that ho was present in the precincts of the court-house^ does not 
constitute appearance. But suppose a party has emjaged a pleader and is also present 
in Court at the hearing. In such a case, it has been held by the High Court of 
Bombay® that where the pleader eio engaged is absent at the hearing but the party 
himself is ready to go on with the case, he must be deemed to ‘‘appear** in the case. 
According to the High Court of Madras, where the pleader so engaged reports ‘‘no 
instructions’* and the party takes no further part in the proceedings, his mere presence 
in Court will not make it an appearance in the suit.® The reason given is that the 
appearance contemplated by the rule must be not as a man but as a party and with 
the intention of acting as such party, and that his mere presence when his pleader 
reports no instructions will not amount to an appearance inasmuch as he is merely 
there as the person who is represented by the pleader. The High Courts of Calcutta^ 
and Patna® have also taken a similar view. 


A party can himself appear, act or make applications on his behalf. A barrister 
or a pleader appearing before the Court as a litigant ought not to address the Court 


Notes 

1. (’81) 0 Cal 585 (590). 

•(’89) AIR 1989 Bang 1(5): 1939 Bang L B 108. 

2. (’88) AIR 1938 Lah 698 (701) : I L R (1938) 
Lah 417. 

[See also (’37) AIR 1937 Mad 760 (761).] 

3. (’84) AIR 1984 Gal 568 (568) ; 61 Gal 824. 

<’36) AIR 1986 Oudh 261 (261) : 12 Luck 128. 

(R^ognized agent has no right to argue and 
plead.) 

.[See also (’87) AIR 1987 Mad 987 (938) : I L R 
(1988) Mad 12 (FB). (Power-of-attorney— Agent 
has no right of audience either in appellate or 
original side of High Court.)] 

Note 4 

1. (*99) 28 Bom 414 (422). 

(’16) AIR 1918 All 383 (334) : 40 All 590. (One 
plaintiff representing other plaintiffs ^ His pre- 
sence is appeitrance of all.) 

*(*10) 10 Ind Gas 903 (904) : 38 All 090. 

<’24) AIR 1924 Nag 26 (27). 


2. (*18) AIR 1918 Mad 1163 (1164). (Per Sesha- 
giri Aiyar, J.) 

[But tee (*27) AIR 1927 Mad 109 (110). (Appli- 
cation for adjournment by plaintiff’s pleader 
refused — Presence of plaintiff is not appearance 
for purposes of 0. 41 R. 17.)] 

3. (1863) Marsh 82. 

(1865) 2 Mad H C R 311 (312). 

4. (’ll) 12 lud Cas 903 (904) (Bom). 

5. (’09) 3 Ind Cas 992 (993) : 83 Bom 475. 

6. (’26) AIR 1926 Mad 971 (973). 

(’34) AIR 1934 Mad 199 (199). 

(’07) 80 Mad 274 (276). 

7. (’32) AIR 1932 Cal 418 (419) : 59 Cal 756. 
(’32) AIR 1932 Cal 425 (426, 427) : 69 Cal 906. 

8 . (’22) AIR 1922 Pat 485 (487) : 1 Pat 188. 

(’20) AIR 1920 Pat 589 (690) : 4 Pat L Jour 712. 
(*18) AIR 1918 Pat 851 (351) : 3 Pat L Jour 865. 
(’20) AIR 1920 Pat 373 (874) : 6 Pat L Jour 17. 

(Presonco for coiiductiugth6caMA.WneceM.rjr.J 

3CF0. 88, 


a.8B.i 
Hotel S-i 
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BECOGNIZED AGENTS AND PDEADEBS 


0* 8 R« i from the same place and in the same way as an advocate or even in the robes of such 
Votes 4*-6 advocate or pleader.^ 

5t Appearance by recognized agent. — See Order 3 Buie 2 and also Section 9, 
Agra Tenancy Act, III of 1926 and Section 32 (ii) of the C. F. Land Bevenue Act, II 
of 1917. 


6. Appearance by pleader. — The appearance of the pleader of a party is^ 
under this rule, equivalent to the appearance of the party himself.^ The mere presence 
of the pleader, however, unlike the presence of the party, is not necessarily an 
‘‘appearance’’ within the meaning of- the rule.^ It has been seen in Note 2 above that 
a defendant who has received a suit summons can under 0. 5 B. 1 appear by a pleader 
only when he is duly instructed and able to answer all material questions relating to 
the suit or when he is accompanied by some person able to answer all such questions. 
There is no specific provision that when a plaintiff appears by a pleader, the latter 
should be so instructed or accompanied. But it has been hold that the principle of 0. 6, 
B. 1 applies also to the case of a plaintiff appearing by a pleader.^ In order therefore to 
constitute the presence of the pleader of a party, whether plaintiff or defendant, an 
“appearance” on his behalf, it is necessary that he should have been duly instructed 
and able to ansiver all material questions relating to the suit* Thus, where the 
pleader of a party is absent,® or refuses to appear for him,® or reports “no instructions,”^ 
or is instructed only to apply for an adjournment on the refusal of which ho withdraws 
from the case,® there is no “appearance” on behalf of the party. But if, without 


9. (’87) 9 All 180 (181). (Observations by Edge, 
C. J. in the course of arguments.) 

Note 6 

1. (’97.’01) 2 Upp Bur Rul 240. 

(’29) AIB 1929 All 811 (812). (Fartygoneto fetch 
senior pleader — Junior pleader applying for time 
— Held no default of appearance.) 

(’ll) 9 Ind Cas 857 (8.58) (All). (Party appearing 
by pleader viiio from physical disability did not 
arguo — Yet it was held there was no default.) 

(*96) 18 All 119 (120). 

(’76) 7NWPHOR77 (79). 

(’09) 3 lud Cas 45 (45, 46) (Bom). 

(’67) 7 Suth W R 295 (296). (Notwithstanding 
no written statement was filed.) 

(’27) AIR 1927 Pat 291 (292) ; 6 Pat 383. 

(’18) AIR 1918 Pat 2.59 (259). (Presence of party 
himself not noccssar}’.) 

2. (’25) AIR 1925 Oudh 549 (550) : 28 0 0 166. 
See also foot note (8) below. 

3. (’24) AIR 1924 Mad 842 (843). 

4 . (’24) AIR 1924 Mad 842 (843). 

(’24) AIR 1924 Bom 139 (139). 

(’66) 4 Bom H C R 206 (207). 

(’23) AIR 1923 Pat 520 (521). 

(’28) AIR 1928 Mad 831 (834 to 836). 

(’20) AIR 1920 Low Bur 96 (96,97) : lOLow Bur 
Rul 329. (Pleader instruct^ only to apply for 
adjournment — Held no appearance.) 

See also Note 2. 

5. (’68) 10 Suth W R 848 (348). 

(’25) AIR 1925 All 68 (66). (When a vakU repre- 
sents his client the right of audience is, for the 
time being, vested in him.) 

(’87)1887 All W.N 66 (66). 

(’78) 20 Suth W R 426 (426). 


6. (’24)AIR 1924 Afad 842(843). (Refusing to appear 
and failing to appear are of the same category.) 

7. (’24) AIR 1924 Mad 842 (848). 

’22) AIR 1922 All 68 (68). 

’99) 23 Bom 414 (420, 422). 

(’26) AIB 1926 Cal 246 (246). 

(’lO) 6 Ind Cas 499 (499) (Cal). 

(’07) 84 Cal 235 (236). 

(’28) AIR 1928 Mad 284 (284). 

(’lO) 5 Ind Cas 23 (24) ; 33 Mad 241. 

(’06) 18 Mad L Jour 51 (64 to 56). (And also ab- 
stains from taking part in further proceedings.) 
(’28) AIR 1923 Pat 1.56 (157). 

(’18) AIR 1918 Pat 256 (257) ; 8 Pat L Jour 461. 
(Though pleader present in Court.) 

(’86) AIR 1936 Lah 1000 (1001). 

8. (’80) 124 Ind Cas 402 (408) (All). 

(’28) AIR 1928 All 760 (761). 

(1900) 22 All 66 (76) (FB). 

(’82) AIR 1932 Cal 418 (418) ; 69 Cal 766. 

(’ll) 9 Ind Cas 842 (848, 844) (Cal). (Pleader 
unable to proceed for want of evidence— Tanta- 
mount to no instructions and withdrawal.) 

(’07) 34 Cal 403 (417) (FB). (Overruling 27 Cal 630.> 
(’25) AIR 1925 Mad 21 (22) ; 47 Mad 819 (FB). 
(Pleader writing on plaint that he had no to- 
ther instructions than to apidy for adjoummeni 
— Held sufficient withdrawal.) 

(’07) 80 Mad 274 (276). 

(’28) AIR 1928 Pat 680 (681). (Reporting no 
instructions after refusal of adjournment.) 

(’27) AIR 1927 Bang 46 (48) ; 4 Rang 408. 

(’10) 6 Ind Cas 851 (854) : 8 Sind L R 208 
(’28) AIR 1928 Mod 18 (18, 16): 42 1144 
(Taking no farther part, tantameunt to vri^ 
mwal.) 
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reporting *'no instructions” be simply asks for an adjournment on the ground that he 
is not prepared viith the case, it cannot be said that there is no appearance.^ 

As to appointment of pleaders, their authority and their duties, see 0. 3 B. 4. 
See also the Legal Practitioners Act, XVIII of 1879. 

7. ’’Except vhere otherwise expressly provided.*’ — See Note 2 above. 

8. Direction to appear in person — Proviso. — A Court has jurisdiction to 
direct, under the proviso, a party to appear in person, and on his failure to do so, to 
dismiss the suit or proceed ex parte as the case may be under 0. 9 R. 12.^ This should 
not however be done except for very good reasons.^ The fact that one party desires tho 
presence of the opposite party in Court for the purpose of examining him as a witness 
is not a good reason : the proper procedure in such a case is to adopt the procedure 
provided by 0. 16.^ In the undermentioned case, where in a suit for rent, tho defendant 
pleaded discharge but was prepared to withdraw the plea if the plaintiff would depose 
that there was no discharge and thereupon the Court ordered tho plaintiff’s appearance 
under 0. 10 B. 4, and on his failure to do so dismissed the suit under that rule, it was 
held that the proper procedure was to have ordered the plaintiff to appear under this 
proviso and not under 0. 10 R. 4.^ Where the Court directs the attendance of a party 
but omits to quote the Section under which the order is made, it must be deemed to 
be made under 0. 10 R. 4.® 


R. 2L. [S. 37.] The recognized agents of parties by whom 
„ . . such appearances, applications and acts may be 

R.«og„.«d .gen... 

(a) persons holding powers-of-attorney, authorizing them to 
make and do such appearances, applications and acts 
on behalf of such parties ; 

1’05) 1 Cal Ij Jour TOn (76n). (Do.) Note 8 


(’28) AIR 1928 Kang 101 (198) ; G Rang 828. 

(’07) 1 Sind h R 224 (22.5). 

(’88) AIR 1938 Cal 74 (75): ILR (1988) 1 Cal 218. 
(’8S) AIK 1985 Rang 123 (126). (But where both 
the pleader and party appear and the pleader 
withdraws from the case on the refusal of the 
Court to grant adjournment, the party must bo 
deemed to have appeared. The purpose for which 
ho appears or the action which he takes on ap- 
pearance is immaterial.) 

[5.4 also (’71) 15 Suth W R 143 (148).] 

[But Me (’96) 23 Cal 991 (995).] 

9. (’92) 16 Bom 28 (24, 26). 

(’00) 2 Ind Cas 621 (622) (All). 

(’98) 20 All 294 (296). 

(’98) 1898 All W N 25 (25). 

(’76) 7 N W P H 0 B 77 (79). 

(’24) AIR 1924 Mad 43 (44). 

(’18 AIR 1018 Mad 787 (788). 

(’03) 26 Mad 267 (268). 

('29j AIR 1929 Nag 89 (89). 

(’04) 17 0 P L B 1 (2). 

[5m (’98) 1898 All W N 208 (209). ( 1893 All 
W M 26. Followed).] 

[5m alv> (’26) AIR 1926 Nag 286 (288).] 

[Bat Me (’86) 12 Oal 606 (606).] 


1. (’19) AIR 1919 Pat 36 (37): 4 Pat L Jour 162. 
(One of several plaintiffs ordered to appear in 
person — Such plaintiff failing to appear — Court 
has no jurisdiction to disiuissthe suit as against 
the remaining plaintiffs.) 

(’20) AIR 1920 Mad 218 (214). (Party though 
minor or of unsound mind can be ordered to 
appear in person.) 

(’18) AIR 1918 Mad 1256 (1267): 41 Mad 266. (If 
the party so directed refuses to appear, tho Court 
may declare him ex parte even though he has 
engaged a pleader who is prepared to appear for 
him.) 

[5m also (’88) AIR 1938 Rang 214(215). (App^l 
by counsel on behalf of 5 — Court doubting 
genuineness of power of attorney, directing per- 
sonal appearance of 5 — 5 not attending on 
ground of personal inconvenience — Appeal can 
to dismissed,)] 

2. (’88) Am 1983 Mad 821 (822). 

3. (’20) Am 1920 Mad 218 (216). 

(’88) Am 1983 Mad 821 (822). 

4. (’26) 96 Ind Cas 728 (728) (Mod). 

8 . (’09) 2 Ind Cas 468 (468) (All). 
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0 . 8 B. a 

Hotel 


(h) persons carrying on trade or business for and in the 
names of parties not resident within the local limits of the juris* 
diction of the Court within which limits the appearance, application 
or act is made or done, in matters connected with such trade or 
business only, where no other agent is expressly authorized to 
make and do such appearances, applications and acts. 

[1877, S. 37; 1859, S. 17B.] 

Local Amendment 

BOMBAY 

Clause (a) shall be read as follows : 

“Persons holding on behalf of such parties either (i) a general power-of-attorney, 
or (ii) in the case of proceedings in the High Court of Bombay an Attorney of such 
High Court or an Advocate, and in the case of proceedings in any district, any such 
Attorney or any Advocate, or a Pleader to whom a sanad for that district has been 
issued, holding the requisite special power-of-attorney from parties not resident within 
the local limits of the jurisdiction of the Court within which limits the appearance, 
application or act is made or done, authorizing them or him to make and do such 
appearances, applications and acts on behalf of such parties.’’ 


Synopsis 


1. LegifUkive ckangef. 

2. Pertofii holding powefi-of-mllorney. 

3. Power-of-aktorney. 

4. Objeckion ko aukhoriky« 


5* Persons carrying on business* 

6. Recognized agenk of Governmenk. 

See Order 27 Rules 2 and 4. 

7. Recognized agenk of Princes* 


Other Topics ( miscellaneous) 


Amendment of clause (a) by the Bombay High Court. See Note 2. 
Extent of agent's powers. Note 2. 

Resident. See Notes 2 and 5. 

Where business is stopped. See Note 5. 


1. Legislative ohanges. — The word ^'general'’ preceding the words '^powers- 
of-attorney” and the sentence **froin parties not resident within the local limits of the 
jurisdiction of the Court within which limits the appearance, application or act is made 
or done’* which occurred in the old Section have now been omitted from sub-clause (a). 
The result is that the rule has become more comprehensive and authorises any person 
holding a simple power-of-attorney to act or make applications or appearances in Court. 
The clause making specific provisions for mukhtears was therefore found unnecessary 
and has been deleted.^ See the undermentioned cases relating to mukhtears? 


Order 3 Rule 2 — Neke 1 

1* See the Statement of Objects and Reasons. 

2. (*67) 7 Suth W R 475(476). (A mukhtearnama 
under seal is as valid as mukhteflmamah under 
signature.) 

(*05) 1 Cal L Jour96n. (Application for certifying 
payment by unauthoris^ mukhtear saves limita- 
tion under Article 182, Limitation Act.) 

('04) 8 Cal W N 401 (408). (Mukhtear must obtain 
special leave for offering any legal argument or 
for examining any witness.) 


(’96) 1 Cal W N 11 (12). (Mukhtear may apply 
for execution.) 

(*88) 15 Cal 638 (647). 

(’87) 14 Cal 556 (566). 

('75) 24 Suth W R 288 (288, 284). (Meaning of 
the words " act " and plead " ezplidned.) 

('72) 17 Suth W R 389 (890). (Mukhtear who it 
not an authorised agent of a party is not a pio«« 
per person to be served with noHoe.) 

('68) 10 Suth W R 855 [856). (Mukhtear standing 
behind pleader cannot be said to put in an ajp> 
pearance. r » 
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The last paragraph of old Section 37 directing the Lieutenant-Governor of the 
Punjab, the Ohief Oommissioners of Oudh and the Central Provinces to declare from 
time to time, the persons competent to act as recognised agents of parties, has been 
omitted as being no longer necessary.^ 

2. Persons holding powers-of-attorney. — As seen in Note 1 already, it 
was necessary under the old Section 37 that the principal should be a person not 
resident within the jurisdiction of the Oourt.^ But the term “non-resident” was 
construed very liberally.® The Bombay High Court has, however, amended the present 
rule by practically bringing it in conformity with the old Section.® 

An agent who holds a power-of-attorney should bo allowed to appear and act 
under this rule'* but the defendant may question his authority to do so.® He can show 
that a plaint signed by an authorised agent is not valid by reason of the suit not having 
been instituted with the approval of the plaintiff.® It is the duty of the first Court to 
decide the question of authority; it should not be left for decision to the Appellate 
Ooiirt.^ 

A recognized agent is competent to refer a matter in dispute to arbitration® 
unless specially restricted by the power® and may file an affidavit of documents^® or 
sign an amended plaint.^^ Ho can also offer to bo bound by the oath of the other party 
under Section 9 of the Oaths Act,^® but all acts and api)earances should be done only 


3. See the following cases relating to recognized 
agents in the run jab : 

(’67) 1867 Vun Ro No. 26. (Tlio proviso applies to 
principals whether living within or outside juris- 
diction.) 

(’05) 1905 Pun Ro No. 84, page 258. (Collector is 
competent to institute suit on behalf of the 
Secretary of State for India without obtaining a 
powor-of-attorney in his favour.) 

(’07) 1907 Pun Ro No. 109, page 506. (Agent 
carrying on business at Lyallpur in the name 
of partners of a firm, resident in England was 
held not to be a recognized agent.) 

(’75) 1875 Pun Re No. 28, page 88. (Court not 
competent to refuse to hoar agout because of his 
not being a legal practitioner.) 

(’78) 1878 Pun Re No. 9, page 61. (The authority 
ne^ not be in writing.) 

(’90) 1890 Pun Re No. 134, page 438. (Pleader 
engaged by am-mukhtear holding a general power 
of attorney can appear on behalf of the party.) 

Note 2 

1. (’66) 1 Agra 215 (217). 

(’06) 28 All 185 (186). (Temporary absence at that 
time from the limits of Court’s jurisdiction is 
sufficient.) 

(’04) 26 All 19 (21). 

(’01) 23 All 499 '500, 501). 

(’88) 12 Bom 6b (70, 71). (Agent obtaining decree 
on behalf of principal — No objection taken to 
agent’s right to represent principal — Objection 
must be deemed to have been waived and cannot 
be raised afterwards.) 

(’69) 6 Bom H 0 B A 0 159 (161). 

('99) 1899 Pun Re No. 5, mge 28. 

2. (’61) 6 Bom 100 (102). \k person who went for 
a few months from his usual place of residence 
to his native province to get his sister married 
was held diuing his absence to be '*not resident" 


at that place.) 

(’04) 14 Mad L Jour 223 (225). (6 Bom 100, 
Followed.) 

3. (’23) AIR 1923 Boiq 41 (41). 

(’32) AIR 1932 Bom 367 (368). (Bomlmy High 
Court Rules — General power of attorney essen- 
tial for signing plaint.) 

[See also (’39) AIR 1939 Bom 347 (348) : I L R 
(1939) Bom 295. (An attorney of Bombay High 
Court eau act both under a general as well as a 
spocital power of attorney, but a person who is 
not an attorney can act only under a general 
power.)] 

4. (’36) AIR 1936 Lah 894 (895). (Rules framed 
under S. 40A, Punjab Courts Act, cannot in any 
way abrogate, modify or alter the rules contain- 
ed in 0. 3 Rr. 1 and 2, C. P. C.) 

5 . (’92) 19 Cal 678 (681): 19 Ind App 135 (PC). 
(’06) 33 Cal 625 (629). (lu the Calcutta High 

Court, under R. 748 of the Rules and Orders of 
the Court, Court may require further eviduiicoof 
the verification of the power of attorney.) 

(’16) AIR 1916 Oudh 207 (208): 18 Oudh Cas 372. 
(If genuineness of the power of attorney is sus- 
pected, proof of its execution can bo called for.) 

6. (’15) 31 Ind Cas 859 (869) (U P B R). 

7 . (*17) AIR 1917 All 90 (91) : 39 All 343. 

8. (’82) 1882 Pun Ro No. 1, page 1. 

(’93) 1893 Pun Re No. 61, ptige 234 (FB). 

(’82) 1882 Pun Ro No. 48, page 140. 

9 . (’86) 12 Cal 173 (178). (An agent to look after 
a particular business cannot make a reference.) 

(’97) 24 Cal 469 (472). (Though agent not entitled 
to make a reference, opposite party’s tacit rati- 
fication estops the latter from questioning such 
refereuco.) 

10 . (’90) 1890 Bom P J 158 (158). 

11. (’14) AIR 1914 Low Bur 173 (176). 

12 . (’82) AIR 1982 Lah 414 (416). 


0. 8 R. 2 
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Of 8 Rt 8 on behalf of and in the name of the principal. He oannot bring suits in his own 

Rotes 2*’8 name.^^ He has no right of audience and cannot plead or examine witnesses.^^ No 
power can be given in such a way as to evade the special provisions relating to the 
appointment of pleaders.^® An agent who has been given a general power of attorney 
authorising him to mortgage a certain property on behalf of his principal and do other 
necessary acts in respect of the principal’s interest in the property ^ cannot bind the 
principal to a personal money decree for the balance remaining due after the sale of 
the property.^® 

Where there is a valid authority, mere formal detects will not invalidate the 
acts of the agent.^^ Thus, a defect in the signature in the plaint^® or in the description 
of the agcnt^® is only an irregularity and does not invalidate the i)roceeding. It has 
been held that even where there is no authority originally to do an act, it could bo 
given subsequently by the principal ratifying the unauthorised acts.*® A suit should 
not bo dismissed for defect in the authority of the agent, but the Court should give 
the defaulting party an opportunity to remedy it.®^ 

A i)ower-of-attorney was filed not along with an application for execution but 
later. As it was filed within the period of limitation prescribed for the execution 
application, it was held that the application was properly presented.®® 

8. Pover-of-attorney. — The term “power-of-attorney” is not defined in the 
Civil Procedure Code. Broadly speaking it is a formal instrument by which authority 
is conferred on an agent. Such an instrument should be construed strictly and as 
giving only such authority as it confers expressly or by necessary implication. 

Every agent has got an imjjlied authority to do whatever is necessary for, or 
ordinarily incidental to the effective execution of, his express authority in the usual 
way.^ Thus, an authority to **prosecute a claim” will include an authority to file an 
appeal.® A person autliorised to take all steps necessary to complete the execution of 


13. (’69) 1 N W P H C R 277 (277, 278). 

(’72) 4 N W P H C R 59 (60). 

(’70) 2 N W P H C R 179 (180). 

(’70) 13 Suth W R 844 (845). 

(»72) 4 N W P H C R GSa (68a). 

(’71) 8 N W P H C R 175 (176). 

(’82) 1882 Pun Re No. 20, page 75. (Plaintiff’s 
suing in his own name as the gumasiha of a 
specified firm is not correct practice.) 

[See (’67) 2 Agra 101 (103). 

(’70) 2 N W P H C R 60 (62).] 

14. (1865) 3 Suth W R 108 (108, 109). 

(’16) AIR 1916 Cal 181 (181). 

15. (’14) AIR 1914 Upp Bur 27 (28). 

16. (*3l) AIR 1931 Rang 223 (224). (The general 
words in the power of attorney were construed 
as only authori.sing acts in respect of the princi- 
pal's interest in the property.) 

17. (’03) 26 Mad 197 (198. 199). (Vakalatnama— 
Omission to put date— Not fatal.) 

(’82) AIR 1932 Pat 8 (4). (Vakalatnama-Omis- 
sion of pleader’s name in margin— Mere clerical 
error.) 

(’20) AIR 1920 Lah 212 (218). (Party orhisageut 
failing to sign pleader’s power of attorney— Mere 
oversight.) 

18 . (*27) AIR 1927 AU 514 (514, 615). 

19 . (’29) AIR 1929 Lah 759 (760). 

(’10) 6 Ind Cae 582 (584) : 87 Cal 899. (A mukh- 


tearuama in which the name of the mukhtear 
is omitted by mistake may bo amended by Court.) 
(’23) AIR 1923 Nag 281 (281). (Name of pleader 
engaged absent from the vakalatnama— ifefd a 
mere irregularity.) 

[But eee (’14) AIR 1914 All 586(637): 86 All 46. 
(Name of the pleader not mentioned in the 
vakalatnama — Appeal held to be not properly 
presented.)] 

20. (’25) AIR 1925 Mad 660 (666). (Ijcavoio sign 
and verify plaint granted subsequently not fatal.) 

(’26) AIR 1926 Lah 223 (224). 

[See (*31) AIR 1931 All 507 (511):54 All 57 (SB).] 
[But see (’20) AIR 1920 Pat 581 (582). (Appeal 
nrescnted by pleader without a vakalatnama — 
Vakalatnama signed by party after limitation 
and produced — Invalid.)] 

21. (’17) AIR 1917 All 90 (91) : 39 All 848. 

(’32) AIR 1932 Bom 367 (370). 

[See also (’22) AIR 1922 Bom 118 (118) : 46 
Bom 150.] 

22. (’29) AIR 1929 Lah 478 (479). 

Note 3 

1. (’81) AIR 1981 All 820 (820). (Power to defeiid 
suit includes authority to appoint pleader.) 

2. (’84) AIR 1984 Lah 978 (978). 

(’82) AIR 1982 Lah 480 (481) : 18 L4li 256 . * , 

(’86) AIR 1986 Lah 588 (588, 584). ^ 
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s decree can sign and present an execution application to save the decree from the bar 
of limitation.^ Similarly, an agent authorised to get a postponement of a judicial sale 
has power to raise a loan for the attainment of that object.^ A power of attorney to 
defend a suit includes a power to appeal against an order refusing to set aside a decree 
passed ex parte^ as it includes a necessary step for the defence in the suit or to 
establish the grounds of defence in the suit.® 

The authority given must, however, be construed with reference to the special 
purpose for which it is given. Thus, a power to conduct suits generally does not 
a,uthoriso the agent to bring them to a close in an out of the ordinary way.^ An agent 
authorised to file a suit tannot, without the express authority of the principal, enter 
into an agreement with the pleader engaged by him promising to pay the latter more 
than a reasonable remuneration.® An agent authorised to act only in connection with 
one particular matter such as the realisation of an amount due, is one acting under a 
special i)Ower-of-attorney.® An authority to sign mortgage bonds on behalf of the 
principal docs not include a ix)\ver to enter into mortgage transactions.^® Where the 
manager of a firm files the vakalat as its agent, it should be clearly described as such 
to avoid further litigation. 

4. Objection to authority. — An objection to the validity of a ixjwer.of. 
attorney must be taken very early at the trial Court, and if not taken must be deemed 
to have been waived.^ A defect in the authority of the agent is only an irregularity not 
affecting the merits of the case within Section 99 of the Code and will not be a ground 
for interference in appeal.^ 

5. PerBOns carrying on business. — The person must really carry on business 
for and in the name of parties not resident within the local limits of the jurisdiction of 
the Court within which the applications, appearances or acts are to be donc.^ The clause 
refers to a gmiastha or i)erson acting for others, and does not include a partner 


[Bui tee (’88) AIR 1983 Lah 504 (505).] 

3. (’16) AIR 1916 Mad 601 (003): 18 Ind Cas 135 
(186) : 38 Mad 134. 

4 . (’07) 6 Cal L Jour 639 (647). 

5. (’27) AIR 1927 Lah 134 (134). 

0. (’99) 3 Cal W N 579 (581). 

7. (’90) 14 Bom 455 (457). (By olleriug to be 
bound by the oath of the opposite party given 
ill a particular form.) 

f ’74) 6 N W P H C R 210 (213). (By joining in a 
reference to arbitration.) 

USee also (’35) AIR 1935 P C 119 (121) : 14 Pat 
645: 62 Ind App 196 (PC). (Conipromiso by 
karpardaz of a party without any authority to 
compromise — Com promise is not binding.)] 
tBut tee (’82) AIR 1932 Lah 414 (415, 416). 
(Offer to be bound by oath can be made by duly 
authorised agent.)] 

8. (’86) 10 Bom 18 (20). 

9. (’16) AIR 1916 Bom 166 (166) ; 41 Bom 40. 
(’80) AIR 1980 Bom 511 (512). (And a plaint 

signed by such an agent is irregular.) 

10. (’07) 6 Gal L Jour 490 (500, 516). 

11. (’26) AIR 1926 Bind 61 (63). 

Note 4 

1. (’24) AIR 1924 Lah 296 (296, 297). 

f’88) 12 Bom 68 (71). (Gannotraise inexecution.) 


2. (’69) 6 Bom H C R 159 (161). 

(’30) AIR 1980 Bom 611 (513). 

(’23) AIR 1923 Bom 44 (44) : 47 Bom 227. 

(’86) 1886 Bom P J 63. 

(’71) 15 Sixth W R 245 (245). 

(’07) 4 Low Bur Rul 284 (286), 

[See also (’39) AIK 1989 Rang 162 (163, 164), 
(Suit instituted by plaintiff through agent — 
Fact that agent is duly authorized agent for 
purposes of suit not shown by production of 
power-of-attorney or other evidence— Objection 
raised for the first time in High Court— It is a 
mere irregularity which does not affect merits 
of case.)] 

[But see (’07) 1907 Pun Bo No. 109, page 506. 
(Defect in authority of agent cannot be cured 
as a mere irregularity.)] 

Note 5 

1. (’07) 1907 Puu Ro No. 109, page 506. 

(’31) AIR 1981 All 449 (450). (Looking after 
zamindari is not carrying on business for the 
zamindar.) 

(’18) AIR 1918 Lah 295 (296). (Service on the 
munim of party resident within jurisdiction not 
sufficient, he not being a recognized agent.) 

[See however (’31) AIR 1931 Pat 282 (284): 10 
Pat 441. (Residence within or without juris- 
diction Immaterial for purposes of service of 
summons upon recogniz^ agent— 05i^^r.)] 


0. 8 R;2 
Notea 8-S 
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0« 8 S< 2 carrying on business for himself and for others? When a firm has ceased to carry on 
notes 8-7 business, a person engaged in collecting the assets of such a firm is not a recognized 
agent according to the Calcutta High Court^ but is one according to the Bombay High 
Court.^ 

The expression “carrying on business’* in this rule must be interpreted in & 
restricted sense, viz., as relating to commercial business.^ The appearance, application 
or act made or done must relate to matters connected with the trade or business.® 

6. Recognized agent of GoYernment. — See Order 27 Buies 2 and 4. 

7. Recognized agent of Princes. — Section 85 does not prevent the institution 
of a suit by an independent Prince in his own name and through a recognized agent 
appointed under this rule.^ 

A political agent appointed by the Government to manage the estates of a Chief 
is not a recognized agent within the meaning of this rule so as to enable him to sue on 
behalf of the Chief in British Courts.^ 

See also Notes under Section 85, ante. 


0. 8 B. 8 R. 3 . [S* 38.] (1) Processes served on the recognized agent 

Service of proceM of a party shall be as effectual as if the same had 
on recosnised agent, feeen served on the party in person, unless the 

Court otherwise directs. 

(2) The provisions for the service of process on a party to a 
suit shall apply to the service of process on his recognized agent. 

[1877,8.38; 1859,8.17.] 

1. Beririoe of prooeos on reoognized a^ent. — This rule provides for tho 
mode of service of processes on a recognised agent, and says that service on a recognzied 
agent is as effectual as service on the party in person. “It is not a mere question of 
constructive notice or inference of fact, but a rule of law which imputes the knowledge 
of the agent to the prinoi|)al, or, in other words, the agency extends to receiving notice 
on behalf of his principal of whatever is material to be stated in the oomse of thq 
proceedings.”^ The rule, however, does not prohibit service on the parties themselves.^ 
A person holding a power-of-attorney is at liberty to refuse to accept service of 
summons and appear in a suit brought against the principal even though be is 
authorised by the power to appear and defend suits.’ ^rvice of notice on a muktear 
who is not the recognized agent of the judgment-debtor is not sufficient service within 
the meaning of this rule.* 


2. (1662) 1 Hyde 97 (97). 

3. (’70) 13 Sath W B 844 (846). 

4. (’72) 9 Bom HOB 427 (428, 429). (In this 
caw the firm was in ezietence tbongh it vras not 
actively carrying on business.) 

5. (’37) AIB 1937 Mad 298(294). (Person looking 
after tsetory does not carry on business.) 

6. (’87) Am 1937 Mad 298 (294). 

Nola? 

1.: (’*7) 19 All 510 (618). 

(:’8ti l00al l86 (187). 

(’69)il88ft Pirn Be }7o. 166. page 676. 


2. (’87) 11 Bom 68 (65). 

(’80) 2 AU 690 (694). 

Order 3 Rule 3 — Note 1 

1. (’08) 25 All 1 (17) : 29 Ind App 208 (P C). . .. 

[Sm (’31) AIR 1931 Pat 282 (284) ; 10 Pat ai;^- 
(Principal of recognised agent need not be A ■ 
rendent outside jurisdiction for operatic dt 
this role— Ohtter.)] « 

2. (1864) 1864 Sutb W B Miso. 21 (21). ' 

3. (’82) 8 Cal 817 (826). 

4. (’72) 17 Both W B 869 (890).. 
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*R. 4 , [S. 39.] (1) No pleader^ shall act for any person in 
any Court, unless he has been appointed^^ for 
Aivomtment«fpiMder. purposs hy such psrson hy a document in 

writing signed hy stich person or by his recognized agent or hy some 
other person duly authorized hy or under a power-of-attorney to make 
such appointment. 

(2) Every such appointment shall he filed in Court and shall 
he deemed to he in force until determined with the leave of the Court^^ 
hy a writing signed hy the client or the pleader, as the case may he, 
and filed in Court, or until the client or the pleader dies, or until all 
proceedings in the suit are ended^"^ so far as regards the client. 

(3) For the purposes of suh-rule (2) an application for 
review of judgment, an application under section 144 or section 152 
of this Code, any appeal from any decree or order in the suit and 
any application or act for the purpose of obtaining copies of documents 
or return of documents produced or filed in the suit or of obtaining 
refund of monies paid into the Court in connexion with the suit shall 
he deemed to he proceedings in the suit. 

(4) The High Court may, hy general order, direct that, where 
the person hy whom a pleader is appointed is unable to write his 
name, his mark upon the document appointing the pleader shall he 
attested hy such person and in such manner as may he specifisd hy 
the order. 

(5) No pleader who has been engaged for the purpose of 
pieading only shall plead on behalf of any party, unless he has filed 
in Court a memorandum of appearance signed hy himself and 
stating — 

(a ) the names of the parties to the suit, 

(h ) the name of the party for whom he appears, and 

(c) the name of the person hy whom he is authorized to 
appear : 

Provided that nothing in this suh-rule shall apply to any 
pleader engaged to plead on behalf of any party hy any other pleader 
who has been duly appointed to act in Court on behalf of such party. 

[X8t7,S. 39; 1359,8.18.] 

a. Satwtitiitad by the Code of Civil Prooedare (Second Amendment) Act, XXH of 1926, 
Section 2, for tbe original Role 4. 


0. 8 R. i. 
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Local Imendmeiits 

BOMBAY 

In sub.rule (3) the words “or any application relating to such appeal” shall be 
inserted between the words “order in the suit” and “and any application or act.” 

IILADRAS 

In sub-rules (1) and (2) substitute the words “a document subscribed with his 
signature in his own hand” for “in writing signed.” 

Insert the following as clause 6 : — 

“(6) No Government or other pleader appearing on behalf of the Secretary of 
State for India in Council, or on behalf of any public servant sued in his official capacity, 
shall be required to present any document empowering him to act.” 

PATNA 

Substitute the following : — 

(4) Notwithstanding anything contained in 0. 3 E. 4 (3) of the First Schedule 
of the Code of Civil Procedure, 1908, no advocate shall be entitled to make or do any 
appearance, application or act for any person unless he presents an appointment in 
writing, duly signed by such person or his recognized agent or by some other agent 
duly authorized by power-of-attorney to act in this behalf ; or unless he is instructed 
by an attorney or pleader duly authorized to act on behalf of such person. 

RANGOON 

For sub-rule (2) substitute the following : — 

(2) Every appointment shall be filed in Court and shall be deemed to be in force 
until determined by the discharge of the contract between the pleader and his client or 
until all proceedings in the suit are ended so far as regards the client. 


Synopsis 


1. Amendments after 1908. 

2. Scope of the Rule. 

3. Pleader. 

4. Authority to abandon imue or claim. 

5. Power to make admiwiont. 

6. Power to withdraw suit. 

7. Power to compromise suit. 

8. Power to refer to arbitration — Soo 

Sch. 11 Para. 1 Note 18. 

8a. Power to file petition offering special 
oath. 

9. Delegation of authority. 


10. G>ntrol and conduct of suit, 

11. Liability of pleader for misconduct# 

12. Privileges and rights of pleaders^ 

13. Duties. 

14. Appointment of pleaders. 

15. Acceptance of engagement. 

16. **Until determined with the leave of the 

^urt.” 

17. **Until all proceedings in the suit are 

ended.** 

18. Bombay Pleaders Act, 1920. 


Other Topics ( miscellaneous) 

A document in writing. See Note 14. Fresh vakalatnama,when necessary. See Note 17. 

Advocates. See Notes 2 and 8. Revocation of authority. See Note 16. 

Defective vakalatnama. See Note 14. “Signed.** See Note 14. 

1. Amendments after 1008# — The present rule was amended by the Code of 
Civil Procedure (Second Amendment) Act, 1926. In sub-rule 2 the words “when 
accepted by a pleader” which occurred. after the words “every such appointment” havf 
been omitted. Sub-rules 2 to 5 and the proviso are new. ^ 

2# Scope of the Rale.— This rule provides in what manner a pleader shotlild 
be appointed and till what time the appointment is to be in force. It assumes that a 
pleader who is appointed is competent to appear. It is only an enabling provision bf 
which a pleader, when he accepts an engagement and files vakalatnama, is entilM 
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conduct the proceedings till he or his client dies, or till the termination of the 
proceedings. It does not give an absolute right to any practitioner to appear in Court 
in any matter he chooses. It is subject to the rules governing the qualifications of the 
various classes of pleaders and the rules governing the procedure of Courts.^ The 
proviso to Rule 23 of the Appellate Side Rules of the Madras High Court requiring 
that when a vakalatnama is executed by a man who is either blind, illiterate or 
unacquainted with the language in which the vakalatnama is written, the officer 
before whom it is executed shall certify that the contents of the vakalatnama were 
explained to the executant who seemed to understand it and signed in his presence, is 
intra vires and does not conflict with anything that is contained herein.* 

As to appointment of pleaders, see Note 14 infra. 

8« Pleader. — The term “pleader** signifies all persons who are entitled to 
appear and plead and includes an advocate, vakil or attorney.' It must, however, be 
road in the narrowest sense and does not include agents? A pleader in India combines 
in himself the duties performed in England by a barrister and attorney, in that he 
can both plead and act, whereas a barrister can only plead and an attorney can 
only act? 

The status of an advocate of the Calcutta High Court, it has been held, does 
not differ from that of a barrister in England."^ In the undermentioned case® it was 
held that an advocate of the Allahabad High Court can also act for his client. 

In Burma, barristers appear as advocates and not as barristers. Hence a 
memorandum of appearance filed by them without a power-of-attorney will not 
enable them to bind their client by a compromise entered into by them.® 

A barrister is not technically his client’s agent but the contract between a 
pleader and his client is governed by the law relating to agency.^ 

4. Authority to abandon isBue or olaim. — A pleader’s general powers in 
the conduct of a suit include the power to abandon an issue, which, in his discretion, 
he thinks it inadvisable to press.' He may ask for an issue, or give up an issue, and 
the same will be binding on his client.* But he cannot relinquish a portion of the 
claim in the suit, unless specially authorised to do so.* It is the duty of the pleader 
in such cases to consult his client, and get bis express consent liefore giving up any 
such iiortion of the claim.^ Similarly, a pleader cannot, unless authorised to do so. 


Order 3 Rule 4 — Note 2 

1. (’26) AIR 1925 Mad 1201 (1202): 48 Mad 676. 
(’82) AIR 1982 Gal 1 (2, 8) : 59 Gal 870. (Sub- 
rule (6) contrary to the rule framed by Calcutta 
High Court under Letters Patent — Latter to 
prevail.) 

(’86) 16 Gal 706 (707). (Pleader cannot be beard 
in second appeal in the absence of a memo of 
grounds and without order of admission of 

('wnil'suth W B (CivU) 168 (168). (Pleader 
himself sppollftnt — Cannot certify memo of ap- 
peal — High Court Buies.) 
fit) AIB 1914 Upp Bur 27 (28). (An unqualified 
person cannot practise as an advocate.) 

Z. (’28) AIB 1928 Mad 472(472, 478). 

Notes 

1. (’84) 8 Bran 106 (187). 

(’26) AIB 1926 Bang 216 (216) : 4 Bang 249. 
(Plead« indudea advocate.) 


(1908) 1 Ch 812 (818), In re Neweu. 

2. (’28) AIR 1928 Lah 788 (734). 

3. (’88) 15 Cal 688 (644). 

4. (’2.5) AIR 1926 Cal 696 (698) : 62 Cal 886. 

5. (’87) 9 All 617 (621). (Advocate can perform 
all the duties of a pleader.) 

6 . (’30) AIR 1930 Hang 313 (814) ; 8 Bang 200. 

7. (’34) AIB 1934 Bom 290 (801) : 68 Bom 597. 

Note 4 

1. (’02) 25 Mad 367 (877) : 29 Ind App 76 (P C). 
(’85) AIR 1935 Lah 71 (74) : 16 Lah 828. (25 Mad 

867 (P C), Followed.) 

(’17) AIR 1917 Oudh 876 (877) : 20 Oudh Cas 49. 
(’99) 22 Mad 638 (648). 

2. (’99) 22 Mad 688 (543, 544). 

(•16) AIR 1916 Oudh 195 (197). 

3. (’69) 8 Beng L B App 16 (16). 

(’72) 18 Suth W R 486 (486). 

(’69) 12 Buth W B 279 (280). 

4 . (’80) AIB 1980 Cal 477 (479). (Counsel admit- 
ting oli^.) 


0. 8 R. 4 
Notes 8^ 
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bring the suit to a close by offering to be bound by the oath of the opposite party.* 
An opinion expressed by the pleader in the course of arguments adversely to the claim 
of the client, which he undertook to advocate, is also not binding on the client.^ 

5. Power to make admissions. — Verbal admissions made by a pleader 
should be received with caution.^ must be taken as a whole and must not be unduly 
pressed, but the Court will nevertheless accept a statement of a pleader from the bur 
without burdening him with an oath.^ An admission on a question of fact will always 
bind the client,^ unless the pleader has been induced or misled by a mistake* or 
misapprehension® as to the actual facts. An order or judgment based on the admission 
of the pleader can, generally speaking, be set aside upon any ground which would 
invalidate an agreement.® But a party repudiating the admission should do so at the 
earliest possible opportunity.^ 

Admissions made by a pleader against instructions® or at a time when he waa 
not engaged by the client® or as to what is beyond the scope of the suit^® will not,, 
however, bind the client. 

An erroneous admission by a pleader on a question of law is of no effect and 


•71) 14 Moo Ind App 203 (207) (P C). 

5. (*90) 14 Bom 465 (457). 

(’SO) AIR 1930 Cal 463 (465). (But the Court .can 
infer 8uch authorization.) 

(*32) AIR 1932 Lah 414 (415). (Agout authorized 
to offer to be bound by the oath of the other 
party.) 

[But iM (’27) AIR 1927 All 584 (584) ; 49 All 
842. (Agroemeut to be bound by the statement 
of certain witnesses — No special power neces- 
sary.)] 

6 . (’95) 18 Mad 73 (83). 

Notes 

1. (’06) 29 All 29 (32, 33) : 34 Ind App I (P C). 
(It is ^ngerons to come to 'a conclusion on a 
mere suggestion made bv a pleader.) 

(’84) 6 All 406 (415). 

(’70) 6 Mad 11 C B 127 (180). (Where statements 
are out of theordinary scope of vakil’s authority.) 

2. (’98) 8 Cal W N 694 (695). 

(1900) 27 Cal 428 (439). (If the other side objects 
to reception of such statements without oath, 
the counsel may he put on oath.) 

(1895) 2 Ch 638 (643), Hickman v. Berens. (Cited 
in 27 Cal 428.) 

3. (’35) AIR 1935 Lah 71 (78) : 16 Lah 328. 
(Statement as to intention of a party as regards 
a document is a statement as to a matter of 
fact.) 

*68) 9 Bath W R 486 (486). 

’78) 6 N W P H 0 B 2 (4). (Admission as to pay- 
ment and state of the accounts is binding.) 

(’31) AIB 1981 All 415 (416). (Party’s allegation 
to the contrary cannot contradict his pleader’s 
statement.) 

(’18) AIR 1918 Cal 282 (282). 

(’74) 21 Snth W B 882 (882). (Admission of lia- 
bility — SnlHcient to warrant a decree.) 

(’68) 9 Suth W R 375 (876). 

(’68) 10 Both W B 823 (828). (Admission a. to 
Ncdpt of 

‘(1861) 8 L ^dtrSUler T. Worman. 


(1887-’41) 2 Moo Ind App 253 (259, 260) (P 0). 
(The client need not be present at the time of 
admission.) 

’16) AIR 1916 Sind 45 (46) : 9 Sind L B 320. 

’06) 18 All 884 (387). (Acknowledgment of debts 
by pleader contained in a memorandum of ap- 
peal signed by him will save limitation.) 

(’81) AIR 1931 All 398 (399, 400). 

(’96) 28 Cal 874 (887). 

(’29) AIR 1929 All 446 (447). 

(’34) AIR 1934 Bom 186 (187). (Provided such 
admissions are made during the actual progress 
of the litigation.) 

[Sm alto (’18) AIR 1918 Mad 1089 (1042) : 40 
Had 687. 

(’71) 15 Snth W R 185 (186). (Admission by 
pleader is evidence against party in another 
case.) ] 

4. (’32) AIR 1932 Bom 283 (234). 

(’16) AIB 1916 All 808 (808). 

(1876) 3ChD177 (182, 188). Holt v. lease. (Cited 
in AIB 1926 Cal 696.) 

5. (1876) 3 Ch D 177 (183, 184), Holt v. Jesse. 
(Cited in 15 C P L B 78.) 

(’16) AIR 1916 Uh 801 (802). 

(’26) AIR 1926 Rang 314 (316) : 8 Bang 261. 
(Consent given under misappt^ension can bs 
withdrawn before order is made.) 

(’87) AIB 1987 Bom 81 (88). 

6 . (1877) 7 Ch D 888 (889), Attorney-Oeneral v. 
Tomline. 

[Sm alto (1895) 2 Ch 278 (280 to 284), Hndderf^ 
field Banking Co. v. Lister.] 

7. (’17) AIB 1917 Oudh 876 (a77):200adhCas49. 
(’36) AIB 1926 Mad 1031 (1082). 

8. (’27) AIB 1927 Mad 862 (859) : 50 Mad 766. 

9. (1832) 4 B ft Ad 889 (840, 841), WacptafI < 
Wilson. 

10. (1866) 2 Mod H C B 428 (426). (Consent to ft 
decree being made landing mperty in whiobput-.' 
ties to the suit have no interest is beyond 
scope of the soft.) 
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does not preclude the party from claiming hie legal rights in a higher tribunal.*^ 

Though statements made by pleaders are not pleadings in the strict sense of 
the term, yet they may be considered as explanatory of and supplemental to the 
pleadings.'* 

6. PoweP to withdPftV suit. — A mkalatnama couched in general terms 
suffices prima facie to authorise a pleader to apply for a withdrawal of the suit and, 
in the absence of anything to show that the pleader has acted contrary to instructions 
or is otherwise guilty of misconduct, the client is bound by such act on the part of 
the pleader.' 

7. Power to oompromise salt. — In the absence of specific authority, a 
pleader ordinarily employed , cannot enter into a compromise on behalf of the client, 
and, if he does so, the compromise is not binding on the client' unless the latter 


11. (’35) AIB 1925 Oudh 150 (151). 

(’82) AIR 1982 Bom 291 (298) : 66 Bom 824. 

(’88) AIR 1988 Cal 618 (514). 

(’88) AIR 1983 Lah 404 (404). (Picador giving up 
plea of limitation — Party not bound.) 

(’82) AIB 1982 Mad 409 (410). 

(’29) AIB 1929 Bang 55 (58) : 6 Rang 691. 

(’04) 28 Bom 408 (412). 

<1900) 24 Bom 860 (863). 

(•26) AIB 1925 Cal 1171 (1172). 

(’19) AIB 1919 C.al 972 (973). 

('ll) 9 Iiid Can 621 (622) (Cal). 

(1900) 27 Cal 1.56 (163) : 26 Ind App 216 (PC). 
(’99) 26 Cal 250 (252). 

(’99) 8 Cal VV N ccoxxi. 

(’71) 16 Suth W R 246 (247). 

(’24) AIR 1924 Lah 702 (706). 

(’12) 16 Ind Cas 746 (746) (Mad). 

(’25) AIR 1926 Nag 207 (210). 

(’26) AIR 1925 Oudh 665 (666). 

(’19) AIR 1919 Sind 67 (68) : 13 Sind L R 128. 
(’14) AIB 1914 Sind 86 (39) : 8 Sind L R 156. 
(’29) AIR 1929 Bom 89 (92) : S3 Bom 309. 

(’81) AIR 1931 Bom 295 (296). (Couusol conceding 
that compromitio decree comprises matters not 
relating to the suit is an admission on a point 
of law and hence not binding.) 

(’29) AIR 1929 Lah 879 (880). (An admission to 
the effect that an appeal was understampedisan 
admission of a point of law ) 

(’89) 181 Ind Cas 721 (724) (Pat). (But doerw 
based upon such admission is binding unless it 
is set aside.) 

[See (’82) AIR 1932 Oudh 172 (174); 7 Luck 564. 
(Mixed question of law and fact — Question was 
allowed to be argued.)] 

[But see (’82) AIR 1932 Lah 343 (343) : 13 Lah 
186, (Counsel abandoning mixed issues of law, 
custom and fact cannot to re-agitated in second 
ftPPBftli) 

(’30) AIR 1930 Mttd 547 (547, 548). 

(’29) AIR 1929 All 446 (447).] 

12. (*29) AIR 1920 Oudh 204(206, 207). 

NoU6 


1. (’66) 5 Suth W R 80 (81). 

(’12) 14 Ind Gas 100 (190) (Gal). 

Noto7 

i.(*2&) AtR 1928 P G 18 (15. 18) (P G). 


(’23) AIR 1923 P C 98 (99) (P C). 

(*29) AIR 1929 Lah 746 (746). (Neither a general 
power-of-attorne\’ nor the ordinary powers of a 
pleader are Hulficiciit for effecting a compromise 
on another’s behalf.) 

(’70) 2 N W P H C R 140 (150). 

(’31) AIR 1931 Lah 628 (629, 630) : 12 Lah 403. 
(’67) 2 Agra 222 (223). 

(’10) 5 Ind Cas 968 (969) ; 34 Bom 408. 

(’80) AIR 1930 Rang 313 (314) : 8 Rang 290. 
(1900) 27 Cal 428 (448, 449). (Compromi.se out- 
side the scope of the particiiliir case — Special 
authority from the client must be shown.) 

(*98) 1898 Pun Re No. 60, page 164. (But advo- 
cato can enter into compromise.) 

(’98) 21 Mad 274 (277). 

(*27) AIR 1927 Oudh 222 (22Ji). (Pleader deriving 
authority from an agent who had no power to 
confess judgment for his principal cannot com- 
promise the suit.) 

(’26) AIR 1926 Oudh 315 (316) : 1 Luck .341. 

(’16) AIR 1916 Sind 64 (64) : 9 Sind L R 218 
(219,220). (Specidc authority may bo inferred.) 
(’14) AIR 1914 Sind 1.39 (1.39)": 8 Bind L R 91. 
(’29) AIR 1929 Oudh 211 (212). (It will be pre- 
sumed that the Court passing the consent decree 
satisded itself as to the authority of the pleader 
— The party attacking the decree is to rebut the 
presumption.) 

(’33) AIR 1933 All 955 (955). (Vukalat authoriz- 
ing vakil to compromise — Compromise by vakil 
is binding on client.) 

(’86) AIR 1936 Sind 59 (61) : 29 Sind L R 437. 
(Mere written statement by pleaders that they 
have special power to compromise is not suill- 
cient.) 

[See (’27) AIR 1927 Pat 199 (200) : 6 Pat 217. 
(Counsel should not prepare and sign a petition 
of compromise in which he was not engaged 
from the beginning and there were other 
lawyers.) 

(’17) AIR 1917 Pat 136 (137). (Nor can a pleader 
refer the matter to arbitration.) 

(1900) 6 Cal W N 82 (87). 

(’37) AIR 1987 Lah 91 (92). (Decree Assented to 
by pleader appearing on behalf of party — No 
statement on record that plea&r was not 
authorized to enter into compvomiae— It must 
be aeeumedi unless couttary* is established! 


0. 8 B. I 
Notes 8-7 
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acquiesces in or ratifies the same.^ Where the original valcalatnama itself specially 
empowers the pleader to compromise the suit, no second or special vakalatnamah is 
again necessary to compromise it.^ A strict interpretation ought to be placed upon the 
terms empowering the pleader to enter into a compromise.^ Thus, a power to file a 
compromise does not include a power to make a compromise or sign it;® nor does an 
authority to compromise a suit necessarily give an authority to negotiate the terms 
thereof without reference to his client.® 

A counsel^ as distinguished from a pleader, can compromise a suit in the absence 
of any limitation on his authority. Express authority, as in the case of a pleader, is not 
required.^ But his authority extends only to matters involved in the suit and not to 
collateral matters.® 

As regards attorneys or solicitors, the law in England is that they are entitled 
in the exercise of their discretion to enter into a compromise on behalf of the client. 


that pleader had authority to compromifK) and 
that Court passing decree had satisfied itself 
that he had such authority.)] 

2 . (*16) AIR 1916 Sind 64 (64) : 9 Sind L R 218. 
(1900) fi Cal W N 82 (88). 

(»25) AIR 1925 Cal 696 (700, 702) : 52 Cal 386. 
(Advocate of Calcutta High Court entitled to 
compromise coram judicc even against instruc- 
tions — Hut compromise out of Court must be 
authorised or subsequently ratified.) 

(’32) AIR 1932 Cal 231 (232, 233) : 59 Cal 31. 
(Client in Court net objecting to compromise — 
Compromise valid.) 

[See also (’20) AIR 1920 Mad 508 (609). (Parties 
themselves entering into compromise — Noques- 
tion of authority of pleader arises.)] 

3 . (’12) 17 Ind Cas 391 (391) (Mad). 

(’28) AIR 1928 Lah 642 (643). 

4 . (*18) AIR 1918 Mad 656 (667) : 41 Mad 233 
(236). (Authority to compromise does not autho- 
rise negotiations without reference to the client.) 

(’21) 60 Ind Cas 912 (912) (All). (Vakalatnama 
expressly specifying presentation of compromise 
petition as one of the acts authorised — Vakil held 
empowered to compromise.) 

(’12) 13 Ind Cas 696 (696) (Mad). (Compromise 
setting none of the matters in dispute — Whole 
matter left to be fought out in fresh litigation 
— Client’s property meanwhile surrendered to 
adversary — Held, vakil acted improperly in 
entering into the agreement which he had no 
power to do although he had power to enter into 
compromise.) 

[See (’31) AIR 1931 All 415 (416).] 

[See also W AIR 1936 Cal 68(70). (Terms 
of compromise beyond subject-matter of 8uit>- 
Pleader cannot compromise without reference 
to client though authorized to compromise.)] 

5. (’30) AIR 1930 Oudh 112 (113). 

(’83) AIR 1933 Fat 306 (328) : 12 Pat 369. 

(’34) AIR 1934 Oudh 417 (417). 

(’28) AIR 1928 Oudh 886 (390). 

[See (’85) 62 Cal 642 (668, 654). (Authority to 
sign compromise petition includes authority to 
compromise.)] 

6. (’18) AIR 1918 Mad 656 (657) : 41 Mad 288. 
[See also (*80) AIR 1980 Cal 477 (479). (A client 

. in Court must he consulted— Consent decree.)] 


7 . (*30) AIR 1930 P 0 168 (161, 162); 27 Ind App 
133: 57 Cal 1311 (PC). 

(’21) AIR 1921 Bom 414 (417). 

(*24) AIR 1924 PO 200 (201) (PC). (But authority 
to compromise so as to make his client’s fortune 
depend on the determination of the pleader for 
the opposite side is doubtful.) 

(’24) AIR 1924 Cal 651 (652, 653) : 51 Cal 885. 
(1900) 27 Cal 428 (448). 

(1887) 20 Q B D 141 ( ) Matthews v. Munster, 

(Cited in 13 All 272 (F B).) 

(’91) 13 AIR 272 (275) (FB). (If client notifies 
revocation of authority to opposite side, then 
compromise is not binding.) 

(’86) 13 Cal 116 (117, 120). (Do.) 

(’22) AIR 1922 Pat 232 (234) ; 1 Pat 489. (Do.) 
(’25) AIR 1926 Cal 866 (872). (Compromise with- 
out reference to the client — Not binding.) 

(’35) AIR 1935 P C 119 (121) : 14 Pat 545 : 62 
Iiid App 196 (PC). (But if in fact, counsel has 
had his authority withdrawn or restricted, the 
Courts will not feel bound to enforce a compro- 
mise made by him contrary to the restriction, 
even though the lack of actual authority is not 
known to the other party.) 

(’36) AIR 1936 Lah 199 (200) : 17 Lah 456. 
(Advocate only authorized to appear can com- 
promise — Power of attorney is not necessary— 
AIR 1930 P 0 158, Followed.) 

[See also (’26) AIR 1925 Rang 814 (816): 3 Rang 
261. (Compromise given under misapprehension 
can be withdrawn before order is drawn up.)] 
[See however (’02)1902 App Cas 465 (472), Neal 
V. Lennox. (Counsel has no authority to refer 
an action against the wishes of his client or 
upon terms different from those which his 
client has authorized.)] 

[But see (’20) AIR 1920 Low Bur 108 (104). 
(Barrister practising in Burma cannot bind 
his client by a compromise.)] 

8 . (1900) 27 Gal 428 (449). 

(’27) AIR 1927 Mad 852 (864) : 50 Mad 786. 

(’27) AIR 1927 Oal 714 (716) : 55 Oal 118. 

(’85) AIR 1986 P 0 119 (122) : 14 Pat 545 : 69 
Ind App 196 (PO). 

(’85) AIR 1985 AU 626 (627). (No power to com- 
promise collateral matters without wmm 
authority — AIR 1927 Mad 662, Fdlowei) . 
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If they act bona fide and not against the express directions of the client, the compro- 
mise vrill be binding on him.^ 

A compromise entered into by a pleader duly authorised cannot be interfered 
with unless there is fraud, collusion, mistake or misapprehension on the part of the 
pleader.^® But the Court has plenary powers to enquire into the justice or the bona 
fides of a settlement reported to it^^ and where grave injustice is likely to result by 
allowing the compromise to stand, it can interfere and set it aside.^® Where the client 
expressly prohibits the compromise and notifies his dissent to the opposite side, tho 
compromise is not valid and will be set aside.^® 

Where a pleader was engaged by two clients A and B who filed a suit and 
tho vakalatnamah authorised him to compromise the suit but he did not act on tho 
authority and merely acted ‘'as a messenger between the clients and the compromise 
was entered into by B, it was held that it would not bind A unless B was authorised 
by A to compromise the suit.^^ 


8. Povep to refer to arbitration. — See Schedule II Paragraph 1, Note 18. 

8a. Power to file petition offering epecial oath. — See the undermen- 
tioned case.^ 

9. Delegation of authority. — Under the rule as it stood before tho 
amendment of 1926 referred to in Note 1 above, there was a conflict of opinion as to 
whether a pleader engaged by the party could delegate liis authority to another pleader 
and request him to appear on his behalf.^ Under the new proviso to the rule, 
however, it is clear that such a delegation can be made * 


9. (1859) IE &E 839(847 to 849),Fray v. Voules, 
Halsbury Vol. 20, Para 1230. (Professional Ethics 
by Sundara Iyer, page 800.) 

(1897) 2 Q B 122 (123), Macaulay v. Policy. 

(1867) L R 2 Ex 109 (114), Butler v, Knight. 
(1858)6 0 B (NS) 69 (82, 83). (Compromise by 
solicitor binding on tho client, if the client 
induces him to believe that he is authorized.) 
(1910) 2 KB 658 (668, 604), Little v. Spreadbury. 
(Do.) 

10. (*26) AIR 1926 Pat 73 (76) : 4 Pat 766. 

(1895) 2 Ch 638 (646, 647), Hickman v. Berens. 
(’81) 6 Cal 687 (706). (Mistake of both the parties 

and the Court as to the subject-matter.) 

(1897) 2 Ch 634 (546, 646),\Vilding v. Handerson. 
[See oi«)(*39) 2 Moo IndAppl81(251, 262) (PC). 
(1867) 1 C B (NB) 364 ; 26 L J C P97, Swinfoin 
V. Swinfein. 

11. (1888) 20QB 141 (143), Matthews v. Munster. 
(This rule is applicable to counsel as well.) 

(’32) AIR 1932 Oudh 68 (66) : 7 Luck 350. (In- 
herent power to set aside compromise entered 
into by pleader without party’s consent.) 

12. (1919) IK 6474 (481), Halsbury Vol 2, para. 
668, Shepherd v. Robinson. 

13. (’86) 18 Cal 116 (119, 120). 

14. (’86) AIR 1986 Cal 68 (70). (AIR 1935 F C 
119, Followed.) 

Note 8a 

1. (’89) AIR1989Pat222(224). (Where a vakalat- 
uama Igr which the pleader was appointed 


empowered him to file petition of compromise m 
the suit, file petition for referring tho case to the 
arbitrators with and without the signatures of 
the defendants, withdraw the suit by putting in 
petition without their signatures, and, amongst 
other things, to take whatever steps he thought 
necessary in the suit— Hefd, that the powers 
given by the vakalatnama were wide enough to 
authorize the pleader to file a petition for special' 
oath.) 

Note 9 

1. (’87) 9 All 613 (616, 617). (He can.) 

(’98) 22 Bom 654 (667, 658). (Do— 20 Bom 293 
which held a contrary view was distinguished.) 
(’06) 9 Oudh Cas 66 (68, 69). (Can). 

(*10) 8 Ind Cas 958 (959) (Low Bur). (One advocate 
can represent another in formal matters— Bui 
transfer of whole brief requires client’s consent.) 
(’96) 20 Bom 293 (295). (He cannot.) 

(’29) AIR 1929 Nag 109 (109). (Second grade 
pleader authorized to engage another pleader 
Cannot appoint another pleader to file an appeal 
in High Court.) 

(’16) AIR 1916 Nag 10 (10, 11): 12 Nag L R 189. 
(Oral delegation illegal — Pleader expressly em- 
powered to employ a colleague must strictly 
comply with 0. 8 R. 4 (1).) 

[See also (’22) AIR 1922 Cal 515 (582): 49 Cal 782. 
(Permission express or implied of tho client is 
required.)] 

2. [See ('82) AIR 1932 Lah 378 (374) :18 Lah 775. 
(Can delegate only to ’’plead” not to ’’act”.)]. 


0. s B. » 

Motes 7-^ 
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6. ,8 R. i A presentation by the pleader's clerk or by another pleader -delegated for thefr 

Iwes 9^1 purpose is equivalent to a presentation by the pleader.* But the Punjab Ohiet 06wt 
has held that the Code does not recognise the status of a pleader’s clerk.* The presence 
of the pleader’s clerk will not, however, amount to appearance by the pleader hims^.* 
Nor can the pleader completely delegate to his clerk the duties he owes to his elieni 
without being responsible for his defaults.* ' . 

10. Control and oondnet of snit. — A counsel has authority to do wlrkt he 
considers best for his client in the management and conduct of the suit and if, in the.' 
exercise of such authority, ho enters into any agreement with the opposite side it will 
be binding on the client unless any limitation was imposed on his authority and unless 
such limitation was communicated to the opposite side.^ Parties aie bound by the bona 
fide acts of their pleaders acting within the scope of their authority and a mere error 
of judgment on their part affords no valid ground for avoiding such acts.* 

If a party has employed more than one pleader, the senior among them has the 
entire control of the case.* 


11. Liability of pleader tor miBeondaot. — A pleader is liaUe to be 
suspended or dismissed from practising if he is guilty of misconduct of the kind 
specified in Section 13 of the Legal Practitioners Act, XVIII of 1879. As to what 
amounts to misconduct and what does not, see the undermentioned cases.^ 


3. (’96) 20 Mad 87 (87). 

('89) AIR 1939 Rang 1 (6) : 1939 Rang L R 108. 
(Delation of ministerial act allowed.) 

4 . ('96) 1896 Pun Re No. 36, page 97. 

5. (’28) AIR 1928 Lah 841 (842). 

«. ('12) 32 Mad L Jour 284 (294). 

Note 10 

1. (1866) L R 1 Q B 379 (881, 382), Strauss v. 
Franscis. 

(’91) 13 All 272 (275) (FB). (Compromise.) 

(’02) 16 C P L R 78 (76, 77). 

2 . (’29) AIR 1929 P C 33 (34) (PC). 

3 . (’69) 12 Suth W R 376 (375). 

Note 11 

1 . (*03) 31 Cal 44 (46). (Pleader appropriating 
client's money.) 

(’34) AIR 1934 Cal 794 (794). 

(’83) AIR 1933 Lah 675 (677) (SB). 

(’34) AIR 1934 Pat 698 (699, 603). (Pleader should 
not blindly follovr instructions and make reckless 
accusation.) 

(’28) AIR 1928 P C 264 (265, 266) (PC). (Getting 
exorbitant foe from the client separately while 
holding brief for another pleader.) 

(’07) 84 Cal 129 (141, 148) : 84 Ind App 55 (PC). 

(Advising client to bribe a witness.) 

(’91) 18 All 93 (94): 17 Ind App 199 (PC). 

(’27) AIR 1927 All 45 (48) : 48 All 542 (FB). 
. (Signing a false statement and using it in evi- 
dence.) 

(’70) 2 N W P H 0 R 46 (47). (Pleader should 
not purchase the decree of his client.) 

('93) 22 Bom 817 (820). (Presenting document of 
suspicious appearance— It must bs shown that 
the pleader was aware that the document was 
forgw.) 

<*16) AIR 1916 Cal 829 (830) : 48 Gal 685. (Pro- 
^ lessional misconduct.) 


(’07) 34 Cal 729 (733, 734). (Demanding higher 
and more exorbitant fee than that fixed.) 

(’06) 4 Cal L Jour 202 (264, 267). (Agreement to 
furnish funds for a litigation.) 

(1900) 5 Cal W N 48 (48, 49). (Scope of the Legal 
Practitioners Act explained.) 

(1900) 5 Cal W N 45 (47). (Advising to pay money 
to witness to keep took unfavourable evidence.) 

(1900) 4 Cal W N 668 (665). (Filing a petition 
untenable in law is not misconduct.) 

(’30) AIR 1980 Lah 947 (960). (Mere acceptance 
of vakalatnama without the settlement of fees 
—Pleader not bound to appear for client.) 

(’88) 10 Cal 266 (268). (Making use of privileged • 
documents secretly procured by the client is no 
misconduct provided the pleader is neither party 
nor privy to their obtainmont.) 

(’73) 11 Beng L R 312 (319, 820). (Not giving 
proper account of the money paid to the Reader 
amounts to misconduct.) 

(’72) 17 Suth WR 406 (406). (Omission to examine 
the records to verify the statements ofhispartito 
is not misconduct.) 

(’70) 18 Suth WR 67 (67). (Drawing dooument of 
a fraudulent nature.) 

(’14) AIR 1914 Mad 612 (619) : 17 Ind Cas 644 
(552) : 37 Mad 238 (FB). (Purchaseolactioaabki 
claims.) 

(’02) 26 Mad 448 (449, 450). (Writing anonymous 
letter to an officer conducting an enquiry con- 
taining allegations intended to prq|udiM tna^ 
mind of the officer is a miscoiiduct ott'the part 
of the pleader.) 

(’69) 4 Mad H C R App 48 (43). (YakR ohangiii 
sides after remand amounts to miioonduct.) 

(’23) AIR 1928 Pat 186 4187) (SB). (Deliberate^ 
taking the law intohik own hands and delyte; 
the orders of cdkistttiilM authbrtty is xim"; 

' obii^t.) ■ - 'j' ■ 
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Practising in contravention ol Section 10 of thd Legal Practitioners Act, 0« 8 R« f 
:i. s., without a proper certificate as required by Section 7 of the Act amounts to Notal:1rl-48 
^misconduct.* A pleader who has been convicted of . any criminal offence implying a 
defect of character which unfits him to be a pleader is liable to be suspended or 
•dismissed by the High Oourt* (Section 12 of the Legal Practitioners Act). But before 
any action is taken against a pleader he should be given notice of the charges levelled 
against him and an opportunity of vindicating his character.^ The misconduct of a 
plea4cr cannot, however, be a ground for deciding the suit against his client.* 

18. PrlYileges and rights of pleaders. — A pleader cannot, as a general rule, 
refuse to take up a case for any member of the public if a fair and proper fee is 
tendered to him, adeciuate instructions are given and the case is of a class which 
rthe kwyer is accustomed to take up. Such a refusal will amount to professional 
misconduct.^ Of course, refusal to accept a brief for valid reasons like having to go to 
mofussil or having to attend some social function, or owing to physical incapacity 
cannot be questioned.* In the conduct of the suit he is entitled to examine witnesses 
in 'his chamber before examining them in Court.* He can also examine the documents 
produced by his witness or by his party before tendering them in evidence.** 

A pleader is not liable for slantUr or libel in respect of words used by him in 
the course of a judicial enquiry.* The Court has no power to cut short his arguments 
unless they are irrelevant or involve a repetition.® 

A pleader or solicitor has a lien on the papers entrusted to him until all his 
costs are paid ofi'^ and the Court will not grant the party leave to change his attorney 


068) 10 Suth W R 469 (472). (Bcnami purchase 
by pleader.) 

•(*96) 28 Cal 805 (817). (Pleader purchasing in 
execution in the name of his clerk and for an 
inadequate sum.) 

•(’92) 15 Mad 889 (398). (Vakil bidding in sale 
through agent.) 

<»06) 88 Cal 151 (171, 172) ; 82 Ind App 217 (PC). 
(Allowing clients to compromise in derogation of 
their rights.) 

(’72) 17 Suth W R 888 (888). (Drawing grounds 
of appeal from copies and not originals of the 
reco^s, not a misconduct.) 
v<1866) 17 All 498 (510) ; 22 Ind App 193 (PC). 
(Soliciting work from District Court vakil is 
misconduct.). 

ISee also (*18) AIR 1918 Cal 358 (359). (Acquir- 
ing a beneficial interest in the subject-matter 
of the litigation.) 

'(’72) 17 Suth W R 480 (483). (Pleader purchasing 
property sold to his client — Highly objection- 
able.)] 

2. (*82) 4 All 876 (376). 

3. (1900) 22 All 49 (55) : 26 Ind App 242 (PC). 
(’96) 18 All 174 (176) (PB). 

4. (’85) 7 All 290 (290, 291). (Pleader convicted 
of an oSence was allowed to go behind the con- 
victi<»)i and prove his innocence.) 

(’88) 10 Oal 256 (264). (Interim suspense is not 
proper.) 

6. (’66) 6 Suth WR 67 (67). 

Note 12 

1. (’29) AIB 1929 All 867 (867) : 51 AU 592. 

(’80) AIB 1980 All 262 MS). 

»(’24) AIR 1924 Qttdh m (872); 27 Oadh Gas 401. 


(’26) AIR 1925 Oudh 672 (672). 

[But see (’08) 35 Cal 317 (319).] 

2. (*29) AIR 1929 All 867 (367) : 51 AU 892. 

3. (’12) 14 Ind Cas 763 (768) (Low Bur). 

4. (’24) AIR 1924 All 625 (640) : 46 All 575. 

5. (’27) AIR 1927 Mad 379 (380) : 50 Mad 667. 
(’70) 14 Suth W R Cr 63 (59). 

(1888) 11 Q B D 588 (599), Munster v. Lamb. 
(Odgers on Libel, 4th Edn., p. 225 and cases 
there cited.) 

iSee also (’31) AIR 1931 Rang 83 (85).] 

6. (’28) AIR 1928 Lah 319 (319). 

7. (80) 4 Bom 353 (356). (Lien extends even 
over translations.) 

(’25) AIR 1925 Bom 351 (352); 49 Bom 605. 
(Priority of solicitor’s lien.) 

(’21) AIR 1921 Cal 67 (68): 48 Cal 817. (Lien can 
he exorcised though suit on lien barred.) 

(1898) 2 Ch 1 (25), Re Hawkes Ackerman v. 
Lockhart. (Principle and extent of solicitor’s 
lien discussed.) 

(1883) 24 Ch D 408 (418), In re Capital Fire Co. 
(Lieu gives no greater rights to the attorney than 
his client would have had.) 

(*81) 6 Cal 1 (5, 6). 

(1892) 1 Ch 101 (108), Boden v. Hensby. 

(1892) 1 Ch 484 (442), Brunton v. Electrical 
Corporation. 

(*86) AIR 1986 Mad 48 (49). (Pleader retaining 
papers of client because fees were not paid is not 

e of misconduct.) 

’85) 62 Cal 464 (466). (If the contract be- 
tween attorney or solicitor and client is termi- 
nated unjustifiably by tho client, the attorney 
has the absolute right to maintain his lien in 

8CP0. 89. 
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0< 8 B« i QQtil such costs ate paid.^ Tlw lien is, lioweyer, an equitable one and can be claimed 
VotM 12^8 only as against the client and not third parties.^ 

In certain circumstances the lien cannot even prevail over the rights of parties- 
themselves.^® 

A pleader who has hot been paid by the client his remuneration can file a suit 
for the recovery of the fee agreed upon^^ or by way of quantum meruit under 
Action 65 of the Indian Contract Act.^* No written agreement is necessary for sucb> 
a suit.^® A promissory note taken by the pleader and not filed in Court as required by 
Section 28 of the Legal Practitioners Act was, under the Legal Practitioners Act as ife- 
stood before 1926, held to be invalid and unenforceable.^^ Section 28 of that Act>. 
however, has been repealed by Act XXI of 1926. 

Where a pleader receives a fee to conduct a case for his client, he is not bound 
to refund any portion of the fee, if the case is compromised by the parties before trial.^®* 
It may bo usefully mentioned here that a receipt given by counsel for payment- 
made by the client is exempt from stamp duty.^® 


13. Duties* — When a pleader accepts a brief it is his bounden duty to attend 
to his client’s interests throughout the proceedings in the case,^ to represent his- 
interests properly* and to prosecute the case with due diligence.® If he fails to do so, 
he is liable to be dealt with for neglect and is also answerable to the client.® If he is- 


law and to refuse to give up his client’s papers 
until his legitimate costs already incurred are 
paid. If on the other hand, the attorney puts 
an end to the contract himself, he is not so 
entitled. Though he retains his lien, it is post' 
poned. It comes into effective operation only 
after the case is ended and after the other 
attorney has completed his work ; he only 
retains a modiffed lien, the priority of his lien 
being sacrificed and to that extent impaired » 
There is, however, no lien in favour of an attorney 
who is discharged by his clfent for misconduct.)] 

8 . (*99) 3 Cal W N ccxi. 

(’02) 6 Cal W N 806 (308). 

(1900) 4 Cal W N 767 (769). 

(’34) AIR 1934 Cal 58 (59) : 60 Cal 1273. (4 Cal 
W N 767, Followed.) 

[But see (’83) AIR 1933 Bom 182 (183). (The 
attorney is not entitled to say that the client 
shall continue to employ him till his costs are 
paid.)] 

9. (1877) 6 Ch D 105 (108), Snell, In re. 

(1878) 10 Ch D 291 (293), Sheffield v. Eden. 

(’98) 25 Cal 887 (889, 890). (Defendant cannot 

pay under a compromise with plaintiff to the 
detriment of plaintiff's attorney’s lien.) 

(1891) 3 Ch 145 (148), Llewellin, In re. 

(1878) 10 Ch D 729 (732), Mason and Taylor, In re. 
(1851) 1 Do G M and G 16, Felly v. Wathen. 

10. (*32) AIR 1932 Bom 352 (354). (Solicitor’s lien 
does not preclude a fair and honest arrangement 
between parties.) 

(’82) AIR 1932 Bom 619 (622). 

11. (’81) 7 Cal 401 (402). 

(’71) 6 Mad HGR265 (266). (Cause of action does 
not ordinarily arise until the pleader has com- 
pletely discharged his duty.) 

(*81) 7 Gal 140 (144). (Defending suit against 
minor — Attorney’s costs may be recover^ in a 


suit against tho minor as necessaries.) 

12 (’66) 6 Suth WR 108 (109). (Pleaders engaged 
by several defendants in same interest are entitl- 
ed only to reasonable fee and not separate fee* 
from each.) 

(’30) AIR 1980 Mad 132 (135) : 58 Mad 809. 

(’97) 20 Mad 365 (866). 

(’73) 19 Suth W R 105 (106). 

13. (’86) 9 Mad 875 (876). (Suit under S. 70 of 
the Contract Act.) 

(’02) 29 Cal 595 (606). 

[But see (’98) 25 Cal 805 (807).] 

14. (’91) 14 Mad 63 (65). 

(’94) 17 Mad 306 (308). 

15. (’30) AIR 1930 Bom 22 (23) : 54 Bom 1. 

1$. (’86) 9 Mad 140(141). 

Note 13 

1. (’22) AIR 1922 Oudh 75 (75y: 25 OudhCas 40.- 

(’12) 14 Bom L R 700 (706) ; 36 Bom 606. 

2. (’23) AIR 1923 Lah 97 (97). (If a pleader 
cannot appear to argue his client’s case he must* 
arrange for another pleader to appear for him.) 

(’24) AIR 1924 Cal 257 (268, 2691 (F B). (Pleader 
should not tell the trial Judge that his client has- 
no case to succeed.) 

3. (’02) 29 Cal 63 (67, 68). 

(’24) AIR 1924 All 652 (657) : 46 All 558. (Counsel 
is to protect his client from liability to pay 
excessive fees.) 

(’21) AIR 1921 Mad 320 (320) : 44Mad978. (Cain- 
not refuse to take steps because his whole fee ia^ 
not paid.) 

4. (’71) 15 Suth W R 143(148). (Pleader ref Ufiifig 
to argue.) 

(’12) 14 Ind Cas 965 (967, 968) (Mad). (Receiving 
printing charges from client and notpaying ini6 
Court — Not informing the clfent sU^ (tf 
affairs.) 
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unable to attend when the ease is called on, the brief should be returned in good time.^ 
It is also the duty of a pleader to advise his client properly out of Court.® A 
pleader filing an obviously improper and groundless criminal complaint will, be guilty 
of serious misconduct. It is his duty to make due enquiries of the clients and to act 
with such care and prudence that his good faith cannot successfully be questioned.^ 
It is not proper for a pleader to associate himself with reckless charges of fraud and 
criminality or to indulge in abuse; nor should he put questions attacking a witness’s 
honour unless he has reasonable grounds for believing them to be true.® Where, 
pending suit, counsel for the plaintiff sent a threatening notice to the defendant asking 
him to withdraw a plea taken by him in his written statement, it was held that such 
an action amounted to a contempt of Court. A counsel’s capacity is not inviolable and 
his privileges cannot ]x)S8ibly -extend to interference with the administration of justice. 
Counsel are expected to help and not to hinder the administration of justice.® 

A pleader having once appeared for a client should not appear against him in 
another litigation arising out of the same dispute^® and use the information received 
formerly in his professional cajmcity.^^ But before a counsel can be said to be engaged 
by a particular party so as to make it unprofessional for him to appear for the opposite 
party, the counsel must have had a definite retainer with a fee paid, or he must have 
had such confidential information from one of the parties as would make it improper 
for him to appear for the otlier.^® Any contract entered into by the pleader with his 
client in respect of the subject of litigation or advice is liable to bo questioned and 
undue influence will bo presumed to have been exercised.^® 

Pleaders owe a duty not only to their clients but also to the Court and are 
bound to co-operate with the Court in the orderly and pure administration of justice.^* 
Thus, a pleader is bound to correct any errors committed by the Court of which he is 
aware^® and bring to the notice of the Court facts within his knowledge such as tho 
death of a party .^® When a matter is heard ex parte, he is bound to bring to the notice 
of tho Court adverse as well as favourable authorities on tho point.^^ He cannot make 
personal attacks or unfounded charges of impropriety against tho trial Judge when tho 
real ground is that he has failed to create an impression in his mind by arguments.^® 


5 . (»32) AIR 1932 Bom 634 (685). 

6 . (1888) 20 Q B D 141 (143), Matthews v. 
Munster. 

7 . (’26) AIR 1925 All 247 (249): 47 All 377 (FB). 

8 . (’26) AIR 1925 All 641 (641, 642) ; 47 All 729 
(FB). 

(’27) AIR 1927 Cal 823 (826) : 56 Cal 85. 

(’76) 25 Suth W R 366 (367). 

(’35) AIR 1935 Mad 678 (580). (Pleader has no 
right to make reckless charges of fraud oven on 
instructions of client — He must satisfy himself 
that there are reasonable grounds for thorn.) 

9. (’35) AIR 1935 All 117 (119) : 57 All 573. 

10. (’17) AIR 1917 P C 80 (84) (P 0). 

(’81) 6 Cal 79 (83). 

(’70) 13 Suth W R 209(214, 215). (Pleader acting 
for judgment'debtor should not become interested 
with the decroo'holder in a purchase.) 

(17) AIR 1917 Oudh 169 (169) : lOOudhCas 287. 
[See also (’28) AIR 1928 Mad 592 (593). (Ho is 
not debarred unless his services were sought by 
the party and refused on insufficient grounds.)] 

1 1. (’21) AIR 1921 Mad 666 (667). 

(’02) 26 Bom 428 (480) (F B). 


(’88) 12 Bom 85 (88 to 91). (It must bo shown 
that the pleader is possesfu^ of knowledge which 
might prejudice the client to restrain him from 
appearing for tho opponent.) 

(’25) AIR 1925 Mad 1201 (1205) : 48 M.ad 676. 
(Headers should avoid even the suspicion that 
they might use such information.) 

12 . (’32) AIR 1932 All 536 (537). 

13 . (’68) 1 Bong Ti R A C 95 (98). 

(’69) 1 N W P H C R 1 (3, 4). (Header must show 
that the contract is above board.) 

(1865) 2 Suth W R 307 (314). 

(’81) 3 Mad 138 (140) (F B). (Agreement for ad- 
ditional reward is unprofessional.) 

[But see (’84) 8 Bom 413 (414). (Agreement for 
additional reward — Not invalid.)] 

14 . (’23) AIR 1923 Cal 212 (215). 

15 . (’20) AIR 1926 Sind 244 (245) : 20 Sind L R 
261. 

16 . (’29) AIR 1929 P C 58 (59) : 56 Ind App 80 : 
51 All 267 (P C). 

17 . (*16) AIR 1916 P C 227 (229) : 14 Cal 573 : 
44 Ind App 30 (P C). 

18 . (’24) AIR 1924 All 566 (566). 


0. 8 R. « 
Hotels 
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0« 8 B« i Unwarranted or unfounded attacks against the Judge on the part of a pleader amount 
Het6ci8-14 to misconduct.^® 

It is against the etiquette of the bar that a counsel should hold a brief and 
conduct a case in which he is himself a witness and is personally interested.®® He 
should retire from the case when he knows that his evidence is important.®^ 

See also the case cited below.®® 


14. Appointment of pleaders. — It was held under the old rule that the 
appointment of a pleader should be in writing signed by the jmrty or by the person 
acting on his behalf.^ The powers intended to be entrusted to a pleader should bo 
specified in the vakalatnama,® though mere technical and formal defects therein do 
not invalidate the pleader’s authority.® . 


The manner of appointment under the present rule depends upon the purpose 
for which he is engaged. If he is appointed to act in Court, such appointment must, 
under sub-rule 1, he in writing sign^ by the party or by a person duly authorised by 
him.^ An act done on behalf of his client by a pleader who has not been duly appointed 


19. (’07) 29 AU 96 (108. 109). 

(’24) AIR 1924 All 253 (254) : 46 All 121. 

(’22) AIB 1922 Gal 550 (556). 

20. (’25) AIR 1925 Mad 1158 (1155). 

(’2.5) AIR 1925 Sind 99 (100) : 18 Sind L R 80. 
(1862) 9 H L C 711 (719), New Brunswick Co. v. 
Goneybeare. 

(’85) 89 Cal W N 274 (275). (Pleading in case in 
which ho is personally interested is undesirable.) 

21. (’33) AIR 1988 Fat 806 (827) : 12 Pat 359. 

22. (’85) AIR 1935 Bom 119 (120). (A solicitor 
or counsel appearing for a client who is interest- 
ed in two different capacities can state the case 
of his client in respect of each capacity but he 
cannot appear separately for the same person — 
Nor is the same party entitled to appear by 
separate counsel or separate solicitors in different 
capacities.) 

Note 14 

1. (’94) 16 All 240 (244) (F B). 

(’22) AIR 1922 P G 225 (226) : 48 Ind App 584 : 
44 Mad 736 (P C). 

(’94) 1894 All W N 90 (91). (Illiterate appellant 
getting the vakalat sign^ for him by another 
in his presence — Vakalat is valid.) 

(’86) 1886 All W N 172 (174). 

(’20) AIR 1920 Pat 581 (582). (Appeal presented 
without proper vakalatnama is not proper.) 

(’97) 1 Cal W N ccviii. 

(’28) AIR 1928 Mad 175 (176): 51 Mad 242. 
(Stumped signature valid.) 

(’27) AIR 1927 Lah 898 (398). (Telegram in- 
forming pleader that power is being sent does 
not amount to an authority.) 

(’32) 83 Pun L R 517 (517). (Do). 

(’29) AIR 1929 Cal 11 (18). (Gumastha delivering 
vakalatnama is sufficient authority.) 

2. (’92) 1892 All W N 78 (79) (FB). 

3. (’27) AIR 1927 Lah 522 (528). (Heading not 
containing the names of the parties.) 

(’31) AIR 1981 Pat 187 (140) : 9 Pat 865. 

(’27) AIR 1927 All 816 (816). (Vakil’s name not 
appearing in the body of the vakalatnama.) 


(’21 ...R 1921 All 210 (211) : 43 All 892. (Do.) 
(’18 a 1918 Cal 482 (482) (Do.) 

(’23) AIR 1923 Nag 281 (281) (Do.) 

(’23) AIR 1923 Nag 182 (185, 186): 19 NagLR86. 
(’20) AIR 1920 Nag 110 (111). 

(’16) AIR 1916 Nag 10 (11) : 12 Nag L R 189. 
(Obiter.) 

(’32) AIR 1982 Pat 8 (4). 

(’30) AIR 1930 Lah 101 (102). (Vakalatnama 
signed by one of several defendants.) 

(’26) AIR 1926 Nag 40 (44). (Omission to sign a 
power of attorney by a minor’s guardian.) 

(’24) AIR 1924 Nag 159 (160). (Person knowing 
to sign putting his marks— Defect technical.) 
(’24) AIR 1924 Pat 114 (117). (One person signing 
for another with full knowledge and acquiescence 
of the latter— Defect only formal.) 

(’20) AIR 1920 Lah 212 (213). (Omission to sign 
by party— Oversigh t— Defect cured . ) 

(’32) AIR 1932 Lah 134 (135). 

[See also (’37) AIR 1937 Lah 719 (719).] 

[See however (’26) AIR 1926 All 252 (258). 
(Neither the name of the vakil nor of the 
party inserted in the body of the vakalatnama 
— Held vakalatnama defective for the purpose 
of presenting an appeal.) 

(’14) AIR 1914 All 636(537): 36 All 46. 

(’81) AIR 1931 All 767 (768). (Omission of 
vakil’s name in vakalatnama— appoint- 
ment invalid and presentation by pleader un- 
authorized.)] 

4. (’82) AIR 1932 Lah 378 (374) : 13 Lah 775. 
(’82) 33 Pun L R 517 (517). (Appointment by 
telegram invalid.) 

(’88) AIR 1988 Lah 698 (699):I L R(1988)Lah 417. 
(Pleader applying on behalf of client acts lor 
him and must have his authority in writing.) 
(’37) AIR 1987 Nag 65 (67) : I L R (1987) Nag 
494. (Party appointing general agent by power 
of attorney giving him all powers necessary lor 
proper conduct of suit— Agent appointing pleate 
giving power to appoint another pleader— Siieh 
pleader appointing another pleader by vakalat- 
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by a document in writing as required by this rule is not valid. The appointment will 
not be valid if the document does not contain the name of the pleader appointed.^ If 
the pleader is appointed for the purpose of pleading only, he has to file only a 
memorandum of appearance signed by himself under sub-rule Under the proviso 
to the rule, a pleader who has been engaged by another pleader who has been duly 
appointed to act on behalf of a party, can plead on behalf of such party without either 
filing a vakalatnaina or a memurandutii of appearance.^ 

The words “High Court’* in sub-rule 3 of the old rule were held to include 
the Patna High Court also.® 

IS. Aooeptanoe of engagement. — The words “when accepted by a pleader” 
which occurred in the old Section after the words “every such appointment” in sub-rule 2, 
have now been omitted. Under the old rule, there was a conflict of opinion whether 
the acceptance had to be made in writing} It was also held that the acceptance should 
be unconditional,^ and that a pleader acting for a pardanashin lady should personally 


nama signed by himself — Appeal filed by latter 
is proper.) 

(’30) AIR 1930 Lah 199 (199) : 17 Lah 456. 

(’85) 89 Cal W N 634 (587). (The omission by the 
Amending Act of 1926 of the words * ‘duly ap- 
pointed to act" in R. 1 of 0. 8, G. l\ C., does not 
make an oral authorization sufficient.) 

[See (’36) 03 Cal 733 (735). (Execution petition 
filed without vakalatnama — Subsequent filing 
of vakalatnama with the leave of Court— -Peti- 
tion held duly presented.)] 

[See also (’84) AIR 1934 Pat 290 (291, 292) 
(Vakalatnama in two shoets—Each sheet signed 
by different parties — Parties aware of contents 
of other sheet also — Vakalatnama held to bo in 
order.) 

(’87) 65 Cal L Jour 418 (420). (Signature of ap- 
pellant on vakalatnama proved to be forgery — 
Presentation of appeal is unauthorized as ap- 
pointment is invalid.) 

(’36) AIR 1936 Lah 195 (196). (Presentation of 
appeal amounts to acting on behalf of appellant 
— Presentation without authority is not 
proper.)] 

5 . (’87) AIR 1937 Mad 939 (240) : I L B (1937) 
Mad 820. (A pleader who has not been apx)ointed 
by a document in writing as required by 0. 3 
R. 4 is wanting in capacity or competence to 
act — If a pleader purports to do something which 
he has no power or capacity to do, it can have 
no legal effect — The presentation of an execution 
petition by a pleader who holds no vakalat from 
the decree-holder is a nullity.) 

(’85) AIR 1935 Mad 786 (789). (An execution 
application filed by a vakil, who had no vaka- 
lat from the decree-holder is not one in accor- 
dance with law.) 

(’36) AIR 1985 All 727 (728) : 57 All 966. (Appli- 
cation for substitution and execution signed by 
pleader and accompanied by vakalatnama — 
Place in vakalatnama lor pleader’s name left 
blank and no signature of pleader in it — It is 
not in accordance with law., 

(’87) AIR 1987 Nag 65 (65) : I L R (1987) Nag 
494. (Still Court shoidd give litigant chance 
to set matter on loot again as far as possible — 


Time can be extended under S. 5, Limtation 
Act in proper case.) 

6 . (’35) AIR 1935 All 727 (728) : 57 All 966. 
(Omission of vakil’s name in vakalatnama — 
Appointment is invalid — AIR 1931 All 767 and 
19 Ind Cas 674, Followed.) 

[See (’36) AIR 1936 All 636 (636) : 68 All 912. 
(Vakalatnama signed by party and by vakil 
who was intended to act for the party — Mention 
of name of another vakil in body of document 
— Defect only formal.)] 

7. (’85) AIR 1935 Posh 2 (3). (Where such 
memorandum is filed, and the pleader is pre- 
sent but the party is absent, it cannot be said 
that the party has not ‘appeared* on tho ground 
that the pleader has authority only to ‘plead* 
and not to ‘appear’ — In such a case, no separate 
authority to ‘appear’ on behalf of party is neces- 
sary.) 

(’36) AIR 1936 Lah 199 (199, 200) : 17 Lah 466. 
(Power of attorney not necessary when pleader 
appears to plead.) 

[See (’32) AIR 1932 Cal 1(3); 69 Cal 370. (Held 
that under Rules framed by the Calcutta High 
Court under Cl. 37, Letters Patent, such a 
memorandum is invalid unless party or another 
pleader has put in appearance in the case.) ] 

8. (’82) AIR 1932 Cal 1 (2) ; 59 Cal 370. 

(’36) AIR 1936 Lah 500 (501) : 17 Lah 610. 
(There is power only to ‘‘plead’* and not to 
"act.**) 

9. (*26) AIR 1925 Pat 614 (615). 

Note 15 

1. (’01) 5 Cal W N 816 (818). (Need not be in 
writing.) 

(*16) AIR 1916 Cal 979 (981) ; 43 Gal 884. (Do.) 
(’26) AIR 1926 Lah 32 (32) ; 6 Lah 461, (Do.) 
(*28) AIR 1923 Lah 402 (403). (Do.) 

(*16) AIR 1916 Cal 411 (412, 418). (Should be in 
writing.) 

2 . (*70) 14 Suth W R 7 (8 . 

[See also (’93) 16 Mad 286 (286). ( One o two 
vakil’s can accept.) 

(’22) AIR 1922 Pat 604 (607). (Pleader can ac- 
cept even after vakalat is filed in Court. 


0. 8 R. i 
Notes li-lS 
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satisfy himself that the vakalat had been executed by her before accepting the same.* 
See the undermentioned case under the present rule.^ 

16. determined with the leave of the Court.”— The appointment 

of a pleader may be put an end to by the client or the pleader ; but in either case 
it can be done only with the leave of the Court} Once a pleader is appointed his 
authority continues until and unless — 

(1) it is put an end to by a writing signed by the client or the pleader 

and filed in Court, or 

(2) the proceedings in the suit terminate,® or 

(3) the pleader or the client dies.® 

The statute does not require the writing containing the withdrawal to be in any 
particular form. An endorsement on the back of the plaint that he (the vakil) has no 
instructions is sufiQcient.^ 

See also Note 12 ante. 


17. “Until all prooeedingB In the suit are ended.” — A vaJcalatnama 
once filed by a pleader in the suit remains in force until all the proceedings in the suit 
are ended so far as the client is concerned.^ Thus, a fresh vakalat is not necessary for 
the purpose of appearing in execution proceedings® or in appeal® or for setting aside an 
ex parte decree^ or for an application to restore a suit dismissed for default.® Similarly, 


to file appeal.) 

[See (’31) 133 Ind Cas 877 (878) (Lah). (Death 
of party terminates authority.)} 


3. ('28) AIR 1928 Oudh 449 (458). 

4. (’35) 62 Cal 642 (653). (Pleader not accepting 
vakalatnama in writing though his name ap- 
peared in it — Pleader allow^ to appear and 
conduct case— Hefd, vakalatnama was accepted.) 

Note 16 

L (’30) AIR 1930 Pat 403 (404) ; 9 Pat 865. 

(’82) 6 Bom 416 (429). 

(’09) 2 Ind Cas 830 (831) : 36 Cal 609. 

(’22) AIR 1922 Cal 515 (533); 49 Cal 732. 

(’99) 23 Mad 134 (136). (Leave will not be given 
for a change of attorney until his costs are 
provided.) 

[See (’35) AIR 1935 Posh 145 (145). (“Court” 
includes not only Court whore original power 
of attorney is fil^ but also Court to which case 
is subsequently transferred.)] 

2. (’17) AIR 1917 Pat 211 (213) : 2 Pat L Jour 
259. 

(’80) AIR 1930 Lah 134 (135). (Termination by 
mutual consent but without leave of Court not 
within the rule.) 

3. (’34) AIR 1934 Nag 274 (276) : 31 Nag L R 
67. (Presentation of appeal by pleader on behalf 
of dead appellant is nullity.) 

4. (’25) AIR 1925 Mad 21 (22) : 47 Mad 819. 

Note 17 

1. (’96) 20*Bom 198 (199). 

(1900) 4 Cal W N 767 (769). (Case of attorney.) 
(’18) AIR 1918 Mad 545 (547). (Appointment of 
vakil by guardian ad litem of minor defendant — 
Power in force even after mi nor attains majority.) 
(’92) 15 Mad 135 (136). (Collector as agent of 
Court of Wards giving vakalatnama and dying 
before judgment — Fre^ vakalat not necessary.) 
(’86) AIR 1986 Lah 583 (684). (Pleader validly 
representing party in lower Court has authority 


2. (’69) 5 Bom H C R A C 83 (83). 

(’23) AIR 1923 Bom 412 (412). (Fresh vakalat not 
necessary for claim petition.) 

(’25) AIR 1925 Pat 692 (693). 

3. (’26) AIR 1926 Lah 32 (32) : 6 Lah 461. 

(’33) AIR 1933 Pesh 67 (68). 

(’67) 8 Suth W R 92 (92). 

(’30) AIR 1930 Lah 134 (135). 

(’31) 132 Ind Cas 895 (896) (Lah). 

(’30) AIR 1930 Lah 68 (69, 70). 

(’32) 137 Ind Cas 279 (279) (Lab). (Power autho- 
rising pleader to appear and act in trial Court 
or in any other Court — Pleader has authority 
to present appeal.) 

(’36) AIR 1936 Lah 583 (684). (Pleader validly 
representing party in lower Court can file memo 
of appeal and prosecute it in lower Appellate 
Court.) 

[See however (’33) AIR 1933 Lah 604 (605). 
(Mukhtear appearing in trial Court cannot file 
appeal unless so expressly authorised by power.) 
(’33) AIR 1938 Nag 219 (220) : 29 NagL R 295. 
(Vakalat expressly slating that fresh vakalat 
would bo necessary for appeal.)] 

4. (’22) AIR 1922 Bom 207 (209) : 47 Bom 11. 

5. (’29) AIR 1929 Lih 96 (98, 99) : 10 Lah 670. 
(’93) 15 All 55 (55). (Fresh vakalat not necessary 

for restoration of appeal.) 

(’38) AIR 1938 Nag 272 (272) : ILR (1989) Nag 157. 
(Sub-rule 8 of R. 4 of 0. 8 does not impose any 
restraint on the generality of the meaning of the 
expression “all proceedings in the suit” oooon» 
ing at the end of sub-rule 2 of Rule 4, and 
cannot be regarded as exhaustive.) 
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CO new vakalat is necessary for the purpose of appearing in the case aftep remand by 0* 8 i 
the Appellate Oourt^ or after a plaint is returned for presentation to the proi^r* Court/ Motea 
It has, however, been held in Bombay that the retainer of an attorney comes to an 
end when the suit is ended and that fresh authority would be needed for him to act 
for the client in execution proceedings/ 

Where a vakalat is filed in a pauper petition and the latter is subsequently 
converted into a suit, no fresh vakalat is necessary for the suit unless the vakalat 
already given was distinctly confined to the pauper petition alone/ 

There is, however, no such general relationship as that of a pleader and client, 
of a standing and permanent character, upon all occasions and for all purposes/^ 

18. Bombay Pleaders Act| 1920. — Section 10 as also Form C of the Second 
Schedule of the Bombay Pleaders Act have been repealed by the Second Amending 
Act of 1926. 


R. 5. [S. 40.] Any process served on the pleader of any o. 8 R. 5 
party or left at the office or ordinary residence 
«n^llder.**^ pw»ce« of such pleader, and whether the same is for the 
personal appearance of the party or not, shall be 
presumed to be duly communicated and made known to the party 
whom the pleader represents, and, unless the Court otherwise 
directs, shall be as effectual for all purposes as if the same had been 
given to or served on the party in person. 

[1877, S. 40; 1859, S. 18.] 

Local Amendments 

MADRAS 

Insert the following at tho end : 

Explanation : — Service on a pleader who does not act for his client, shall not 
raise the presumption under this rule. 

NAGPUR 

Substitute the words '*on a pleader who has been appointed to act for any party" 
for the words "on the pleader of any party." 

N,-W. F. P. 

Add the following at the end : 

"provided that the pleader is acting and not merely pleading for the party.” 

OUDH 

For "on the pleader of any party" read "on a pleader who has been appointed to 
act for any party." 

1. Service of prooese on pleader. — The words "relative to a suit or appeal" 
which occurred in the old Code have been omitted with tho result that this rule now 


‘6. ProcoodingB dated 6th April 1869 on a reference 
by Civil Judge, Tanjore, (1868-69) 1 Mad H G B 
xliii (xliv). 

7. (*22) AIB Nag 126 (126). 

S. (’82) AIB 1982 Bom 387 (888). 

9. (’84) AIB 1984 Mad 600 (690) : 58 Mad 176. 


10. (’24) AIB 1924 Mad 840 (841). 

[Sec (’83) AIB 1983Lah60(60). (Although there 
is no general agency for all suits between a 
oounsel and his client, still tho latter can sue 
the counsel for rendition of accounts in respect 
of the suits for which the counsel was engaged 
—AIB 1927 Mad 157, Followed.)] 
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0. 8 S.5 
vlNote 1 


0. 3 R. SB 
(Patna) 


applies piroceedings under the Code. The word “pleader** includes an attorney^ 
ae well as an advocate.^ The words **personal appearance’* include personal appearance* 
to give evidence.* 

A notice served on an attorney even after a decree nisi was passed and the 
party had left for England has been held to be equivalent to service on the party 
Until the engagement of a pleader is legally determined, any process served on him will 
be effectual in spite of the pleader’s endorsement thereon that he is no longer appearing* 
for the party.* But when a proceeding is at an end the pleader does not continue ta 
act for the party thereafter and service on the pleader is of no avail. Thus, where an 
ex parte decree is passed and the suit comes to an end, a service on the pleader is not 
equivalent to a service on his client.* 

The process, in order to be effectual, must be addressed to the pleader on whom* 
it is to be served.^ The pleader himself may, however, waive the correct formalities in^ 
effecting service.® 

The presumption referred to in the rule can, according to the High Court of 
Calcutta, be rebutted by actual proof that the pleader did not communicate the matter 
to the party.® Where a pleader declined to accept notice of the transfer of a suit to 
another Court on the ground that he no longer represented the party and this fact was 
brought to the notice of the Court, and the Court nevertheless dismissed the suit for 
non-appearance of the plaintiff and his pleader, it was held by the High Court of Lahore 
that it was unfair to penalise the party notwithstanding the act of the pleader in refusing, 
the notice was illegal.^® 

The High Court of Patna has, on the other hand, held that the presumption of 
communication is an irrebuttable one.^^ 

The rule applies only when the Court orders that process be served on the 
pleader.^* Though a service on the pleader of a party would be effectual as regards 
such party in relation to a civil suit, it cannot render the party liable to punishment 
under Section 174, Indian Penal Code.^* 


Local Amendment 

PATNA 

Add the following rule : 

“5B. Notwithstanding anything contained in Order 3 sub-rules (2) and (3) of B. 4 
of the First Schedule of the Code of Civil Procedure, 1908, no pleader shall act for anjr 
person in the High Court, unless he has been appointed for the purpose in the manner 
prescribed by sub-rule (1) and the appointment has been filed in the High Court.** 


Order 3 Rule 5 — Note 1 

1. (’82) 6 Bom 416 (429). 

Bee also 0. 8 R. 4 Note 8, Foot-note. 1. 

2. (*04) 7 Oudh Gas 803 (805, 806). 

3. (’69) 6 Bom H 0 B A 0 141 (142). 

4. (’62) 6 Bom 416 (429). 

(’71) 15 Suth W R 290 (290). 

5. (’04) 7 Oudh Gas 803 (805). 

’26) AIR 1928 Lah 426 (426). 

’27) AIR 1927 Lah 428 (429). (Endorsement that 
notice may be served on the party.) 

’20) AIR 1920 Lah 288 (268). 

’22) AIR 1922 Oudh 75 (75) : 25 Oudh Gas 40. 


[See also (’80) AIR 1930 All 711 (712). (Noiioe 
served on pleader engaged to file objections to* 
award sufficient.)] 

6. (’21) 68 Ind Gas 47 (48) (Pat). 

7. (’02) 6 Gal W N 927 (928). 

8. (’27) AIR 1927 Pat 185 (189). 

(’27) AIR 1927 Gal 619 (621). ^ 

9. (’09) 2 Ind Gas 547 (548) (Gal). 

10. (’84) AIR 1984 Lah 91 (91). 

11. (’84) AIR 1984 Pat 592 (592). 

12. (’21) 68 Ind Gas 47 (48) (Pat). ^ 

13. (’02) 6 Cal W N 927 (928). 
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R. 6. [S. 41.] ( 1 ) Besides the recognized agents' d4|Ksribed 

in rule 2 any person residing within the 
Agent to accept eemce. Qf Court may be appointed an 

agent to accept service of process. 


( 3 ) Such appointment may be special or general and shall 
be made by an instrument in writing signed by 
the principal, and such instrument or, if the 
appointment is general, a certified copy thereof 
shall be filed in Court* 


Appointment to be 
in writing end to be 
filed in Giurt. 


[1877, So 41; 1859, Ss. 50,51.] 

Looal Amendment 

SIND 

Add the following as sub-rule (3) : 

'*(3) The Court may at any stage of a suit and whether upon application made 
to it, or of its own motion, direct any party to the suit, not having a recognised agent 
residing within the jurisdiction, of the Court, to appoint within a time to be specified 
an agent within the jurisdiction of the Court to accept service of process on his behalf. 
To every appointment made under this sub-rule the provisions of sub-rule (2) shall 
be applicable.” 


ORDER IV. 

Institution of Suits 

R. 1 . [S. 48.] ( 1 ) Every suit shall be instituted by pre- 
Suit f be cmmenced seutiiigS a plaint* to the Court or such officer 
by puini. as it appoiuts in this behalf.® 

( 8 ) Every plaint shall comply with the rules contained in 
Orders VI and VII, so far as they are applicable. 

[1877, S. 48; 1859, S. 25. See S. 26.] 

Looal Amendments 

ALLAHABAD 

For sub-rule (1), substitute the follo'ming : 

“1. (1) Every suit shall be instituted by presenting to the Oourt or such officer 
ss it appoints in this behalf, a plaint, together with a true copy for service with the 
summons upon each defendant, unless the Court for good cause shown allows time for 
filing such copies. 

(2) The court-fee chargeable for such service shall be paid in the case of suits 
when the plaint is filed and in the case of all other proceedings when the process is 
applied for." 

Be-number the present sub-rule (2) as sub.rule (3). 


0. 8 R. S 


0. 4 R. 1 
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NAGPUI^m 

Substitute the following for sub-rule (1) : 

*'l. (1) Every suit shall be instituted by presenting to the Court or suoh ofBioer as 
it appoints in this behalf a plaint, together with as many true copies on plain paper of 
the plaint as there are defendants, for service with the summons upon each defendant* 
unless the Court, for good cause shown allows time for filing such copies.” 

Add the following sub-rule (2) and renumber the present sub-rule (2) as sub-rule (3) : 
”(2) The court-fee chargeable for such service shall be paid in the case of suits 
when the plaint is filed, and in the case of all other proceedings when the process is 
applied for.” 

OUDH 

To sub-rule (2), add the following words : 

”and except with the permission of the presiding officer, for reasons to be recorded, 
no plaint shall be admitted until the necessary process-fee has been paid into Court.” 

Synopsis 


1. Legiflative changes, 
la. Suit, meaning of. 

2. Plaint, meaning of. Soe S. 26, Note 3. 

3. Presentation of plaint. 

4. Place of presentation of the plaint. 

5. Plaint to whom to be presented. 


6. Time of presentation. 

7. Mode of presentation. 

8. Suit when commenced. See S. 26. 

9. Presentation of plaint in Revenue Court. 

10. Suit against dead person. See 0. 1 R. 10. 

11. Suit against minor. See Note 2 to Section 26 
and Order 32. 


Other Topics ( miscellaneous) 


Courts to which plaint is to be presented. Bee 
Note 4. 

Date of suits for limitation purposes. See Note 3 
and Section 26 Notes. 

Defect in presentation. See Note 7. 

Deficiency of court-fee on presentation. See 
Section 149 Notes. 


Presentation in the case of holidays. Bee Note 6. 

Presentation to clerks or head-clerks* See 
Note 5. 

Presentation to Judge after office hours and 
outside court-house. See Note 6. 

Suits in forma pauperis. See Section 26. 


1. Le^islatiTe changes. — Sub-rule (2) is new. 

la. Salty meaning of. — The word ”suit” ordinarily means a civil pro- 
ceeding instituted by the presentation of a plaint. A claim against a company in 
liquidation not made by the presentation of a plaint is not a suit.^ 


2. Plalnty meaning of. — See Section 26 Note 3. 

8. PreBentation of plaint. — The institution of a suit is ordinarily made by 
the presentation of a plaint to the Court or such officer as it appoints in this behalf 
and the time of institution for purposes of Limitation Act is the time of presentation of 


the plaint.^ See Limitation Act, 1908, 

Order 4 Rule 1 — Note la 

1. (’33) AIR 1938 P C 63 (64) : 60 Ind App 13 : 54 
All 1067 (P C). (So also claim by liquidators is 
not a suit.) 

Note 3 

1. (’84) AIR 1984 Bom 91 (98). (Difference be- 
tween ’'presentation of plaint” and "receipt or 
admission of suit" pointed out.) 

(’29) AIR 1929 Mad 480 (460). (Suit commences 
with the presentation of a plaint.) 

(*85) 62 Caf 1116 (1117). (Suit is instituted on the 


3, and Explanation thereto. 

date the plaint is presented although not admit- 
ted on that date owing to insufficiency of court- 
fee paid but admitted sub^uently on balance 
being paid— Entry in register of suits is only 
prima facie evidence of date of presentation bui 
not conclusive.) 

[See ('85) AIR 1985 Sind 226 (226). (Where ae- 
cording to the practice laid down in Vol..!' 
Gh. 1-B, R. 4 of the Rules and Orders of tliui 
High Court of Lahore, a plaintiff presents Ids^ 
plaint to the District Judge and toe Dlstiiot 
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i. Place of presentatloii of the plaint. — The Court in which the plaint 0. i B. 1 

has to be presented is the Court of the lowest grade competent to try the matter under Notes 4*4 

Sections 15 to 20.^ In the case of plaints presented to the Court which has no jurisdiction 
to try the same, see 0. 7 B. 10 infra and Section 14 of the Limitation Act, 1908. 

6. Plaint to whom to be presented. — The plaint must be presented either 
to the Court or to such officer as it appoints in this behalf.' The presentation, therefore, 
of a plaint to a person not so authorised,^ or out of oflice hours, to an officer authorized 
to receive plaints only within office hours, is not a valid presentation, unless such 
presentation is ratified by the Court on that very day.*'* The mere registration of a 
plaint subject to objections does not cure the defect.^ 


6. Time of presentation. — A plaint may be validly received on a Court 
holiday' or out of office hours at the Judge’s club or at his private residence.^ By such 
act of acceptance, the Judge constitutes himself “an officer appointed in this behalf."* 
But the Court is not bound to accept it,^ and when it refuses to do so the Appellate 
Court will not interfere.* 

Section 4 of the Limitation Act, 1908, provides that when the period of limita- 
tion for a suit, appeal or application expires on a day on which the Court is closed, 
the suit, appeal or application may be presented on the re-opening day.* Again, under 
Section 14 of the Limitation Act, 1908, where the plaintiff prosecutes a suit bona fide 


in a wrong Court and upon a return of the 

Judge thou Bonds it for disposal toasubordinato 
Court, tho real date of prcsontatioii of tho plaint 
is tho date on which it is prosontod to the Dis- 
trict Judge and not tho dato on which it is sent 
to the Ruterdinato Court.)] 

Note 4 

1. (’1864) 2 Bom H C B 0 C 40 (45). (Sadar 
Amin's Court closed temporarily — Suit cannot 
be filed in District Court.) 

(*73) 10 Bom H C R 496 (496). (Court of sulwrdi- 
iiate Judge closed — District Judge's Court is not 
a Court of lowest grade.) 

•(’29) AIR 1929 Mad 29(30, 31):52 Mad 62. (High 
Court has no jurisdiction to receive a plaint which 
has to be received by an inferior Court when the 
latter Court is closed for summer vacation.) 

See also Notes to SoctionR 15 to 20 as to the forum 
for suits. 

Note 5 

1. (’18) AIR 1918 Mad 1162 (1163). (Presentation 
to head ministerial officers, o. g. Deputy Collector’s 
head clerk duly authorized.) 

2. (’72) 18 Suth W R 172(173). (Presentation to 
Nazir of Court of Small Causes is not proper.) 

(’34) AIR 1934 Lah 622(622) : 16Lah308. (Judge 
absent — Presentation to the Naib Sheriff of the 
Court not authorized to receive the plaints is not 
proper.) 

(’10) 5 Ind Cas 330 (331) (All). (Plaint handed 
over to suits clerk who hand^ it over to mun- 
sarim— Presentation not valid.) 

(’72) 4NWPHOR 85 (36). (To Assistant Col- 
lector not authorized.) 

('69) 6 Bom MCR AO 264(256). (To wrong officer 
'-Karkun left in charge during tho vacation.) 
<1868) 1868 Suth W R Sm 0 0 86. (Presentation 
to Nazir.) 


plaint by that Court, re-preaents it to the 

(’16) AIR 1916 Mad 3 (4) : 38 M.ad 295 (P B). 

(Head-clerk not authorized.) 

(’21) AIR 1921 Mad 664 (656) : 44 Mad 817. 

[See also (’12) 14 Ind Cas 221 (224) (Oudh). 
(Application for restoration under 0. 9 R. 4 
presented to clerk notautliorized to receive such 
applications— Presentation invalid.)] 

3. (’14) AIR 1914 Mad 376 (376). 

4. (’10) 6 Ind Cas 330 (331) (All). 

Note 6 

1. (’71) 16 Suth W R 230 (231). (Plaint filed on 

Sunday). 

(*70) 1870 Pun Re No. 43, p. 108. (Receipt of peti- 
tion on gazetted holiday.) 

2. (’22) AIR 1922 Nag 167 (167). 

(’12) 34 All 482 (486). (Overruling 7 N W P H 

C R 5— Appeal). 

(’24) AIR 1924 Mad 448 (448) : 47 Mad 312. 

[See also (’37) AIR 1987 Bom 25 (25,26) : ILR 
(1987) Horn 136. (Clerk of Court authorised to 
receive plaints can do so out of office hours and 
outside Court precincts but is not bound to do 
so — Where clerk merely receives the plaint and 
refers the matter to the Court ho cannot be said 
to have ‘accepted’ it.)] 

3. (’24) AIR 1924 Mad 448 (448) : 47 Mad 312. 

4. (’12) 14 Ind Cas 744 (744) : 34 All 482. ‘ 

(’24) AIR 1924 Mad 448 (448) : 47 Mad 312. 

5. (’26) AIR 1926 Mad 201 (201). 

6. See cases under Scctimi 4 of the Limitation Act, 

1908 and also the folloiving cases : 

(’06) 3 Cal L Jour 339 (342). 

(’91) 18 Cal 681 (634). 

(’91) 18 Cal 231 (234). 

(’80) 5 Cal 906 (910). 

(’99) 22 Mad 179 (182). 
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0 . 1 B. 1 proper Court, the period during which the suit was being prosecuted in the wrong 
Notes 6-11 Court will be excluded in computing the period of limitation for instituting the suit/ 

As to the validity of other proceedings of Court on holidays, see Order 20» 
Buie 1, infra. 

7. Mode of presentation. — The word "presenting” implies delivery to the 
Court or to its oilicer either in person or by a recognised agent or pleader of a party/ 
This is also made clear by 0. 3 B. 1 ante, which provides that any appearance^ 
application or act in or to any Court by a party in such Court may, except where 
otherwise expressly provided, be done by the party in person or by his recognized 
agent or by his pleader. See also the rules of practice framed by the various High 
Courts.^ The sending of a plaint by post^ or the placing thereof on a table when 
the officer is not present^ is, therefore, not a proper presentation. Similarly, the 
presentation of a plaint by a servant of the plaintiff who is not his recognized agent 
is not a valid presentation.^ Where a plaintiff has attained majority before the 
institution of the suit but the plaint is presented by a person purporting to be next 
friend, the presentation is not invalid if the mistake is hona fide? 

8. Suit when oommenoed. — See Section 26. 

9. Presentation of plaint in ReYenue Court. — Bevenue Courts have no 
authority to specify certain days on which plaints shall not be received.^ The general 
principles as to the place, time and mode of presentation of plaints apply to the 
Bevenue Courts as well. Where a plaint is presented to the Collector instead of to the 
Deputy Collector, the institution of the suit is not void for want of jurisdiction but is 
only voidable at the instance of the defendant.^ 

10. Suit against dead person. — See Order 1 Buie 10. 

11. Suit against minor. — See Note 2 to Section 26 and Order 32. 


(*97) 20 Mad 469 (470). (Gazetted holiday if last 
day can be excluded even if the Judge held Court 
on that day). 

(*34) AIR 1934 Lah 622 (622) : 15 Lah 308. 
(Judge temporarily absent — No arrangements 
for receiving plaints — Plaint received by naib- 
sheriff having no authority to receive it — Plaint 
time-barred ^’heu placed More Judge though in 
time when filed— Court is to be deemed closed in 
absence of Judge — Period is to be excluded). 

7. See cases under Section 14 of the Limitation 
Act, 1908. 

Note? 

1. (’34) AIR 1934 Bom 91 (93). 

(’92) 15 Mad 137 (136). (Case under the Criminal 
Procedure Code.) 

(’96) 19 Mad 854 (855). (Petition placed in a peti- 
tion box is not properly presented.) 

(’89) AIR 1939 Nag 242 (244) : I L R (1939) Nag 
515. 

(’89) AIR 1989 Rang 1 (5, 6) : 1989 Rang L R 
108. (Plaint drawn up and signed by authorised 
pleader presented by another pleader delegated to 
do so— Plaint or appeal must be deemed to have 
been presented by pleader signing it). 


(’35) 39 Cal W N 534 (537). (Plaint presented by 
pleader — Vakalatnama not signed by plain tifi 
— Presentation is irregular — Matter can be re- 
gularised only by order of condonation — Party 
cannot correct defect without reference to Court.) 
[See however (’31) AIR 1981 All 507 (511) : 54 
All 67 (SB). (Oral authority to agent to present 
sufficient.)] 

2. Madras Civil Rules of Practice, Rule 21, Pun- 
jab Chief Court Instr. Vol. I, Hr. 13 and 15. 

3. (1900) 1900 Pun Re No. 88, page 141. 

4. (’71) 8 N W P H C R 341 (342). 

5. (’22) AIR 1922 Bom 118 (118) : 46 Bom 160.. 
(’82) AIR 1932 Bom 867 (368). (Plaint not signed 

by party or person holding general power not 
properly presented.) 

[See also (’99) 1899 Pun Re No. 5, page 28. (Fil- 
ing suit by unauthorised person.)] 

6. (’31) AIR 1931 All 507 (511) : 64 AU 57 (SB); 
(45 All 701 : AIR 1924 All 54, Overruled.) 

Note 9 

1. (’69) 11 Suth W R 687 (538). 

2. (*74) 21 Suth W R 450 (452) (F B). 
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R. 21. [3* ^*1 Court shall cause the particulars of 0. 4 H.a 
every suit to be entered in a book to be kept for 
Reguter ofwitt. purposo and called the register of civil suits. 

Such entries shall be numbered in every year according to the 
order in which the plaints are admitted. 

[1877,8. 58; 1859,8. 38.] 

Local Amendmeat 

CALCUTTA 

Insert the following words after the words “particulars of every suit” : 

“Except suits triable by a Court invested with the jurisdiction of a Court of 
Small Causes under the Provincial Small Cause Courts Act, 1887.” 

Synopsis 

1. Regifter of suits. 

2. Form of Register. See Appendix II, Form No. 14. 

!• Register of suits. — As has been seen already in Note 2 to Section 26 
antCf where two or more suits are filed on the same day, they will be presumed to 
have been filed in the order in which they appear in the Register.^ 

As to the practice of the Calcutta High Court of placing ordinary mortgage 
suits on the list of suits for liquidated claims, see Buie 281 of the Original Side Rules 
of that Court and the undermentioned case.^ 

2. Form of Register. — See Appendix H, Form No. 14. 


ORDER V. 

Issue and Sebvioe of Summons 

Issue of Summons 

R. 1 . [S. 64.] ('ij When a suit has been duly instituted a 0. 8 B. 1 
summons may be issued to the defendant to appear 
Summon*. answep the claim on a day to be therein specified : 

Provided that no such summons shall be issued when the 
defendant has appeared at the presentation of the plaint and 
admitted the plaintiff’s claim. 

(2) A defendant to whom a summons has been issued under 
sub-rule (1) may appear — 

('a^ in person, or 

Order 4 Rule 2 — Note 1 

1. (’94) 16 All 165 (173, 175) (F B). ted on a particular date, is not conclusive evi- 

(’35) 62 Gal 1115 (1116). (An entry in the register deuce of presentation on that date.) 

of suits, showing a plaint as having been presen- 2. (1900) 27 Cal 355 (357). 
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5*® (1) by a pleader duly instructed and able to answer all 

” material questions relating to the suit, or 

(c) by a pleader accompanied by some person able to 
answer all such questions. 

(3) Every such summons shall be signed by the Judge or 
such officer as he appoints, and shall be sealed with the seal of tho 
Court. 

[1877, Ss. 64, 68; 1859, 8. 41. See 0. 3 Rr. 1, 3, 4 and 5.] 

Local ilmendment 

OUDH 

Add a new sub.rule (lA) as follows : 

"(lA) A party shall file with his application for the issne of a summons to the 
defendant or opposite party a printed summons form, in duplicate, one part being in 
the Urdu and the other in Nagri character, duly filled up, except in respect of the date 
of appearance and of the summons, in a hold, clear and easily legible handwriting ; 
provided that — 

(a) if the party to be served is a European British subject, the party applying. 

for the issue of the summons shall file a special form which shall he filled 
up in English ; and 

(b) the presiding officer may, in his discretion, direct that such forms in general 

or that any particular such form be filled up entirely in the office of the 
Court.” 

Synopsis 

1* **Summonf may be iMued.** 4. Signature in summons, 

la. Defendant. 5. Fresh summons. 

2. ContenU of summons.* «. “To appear and answer.** 

3. Summons not necessary where defendant instituted. See Section 27. 

has appeared. 8. Summons to which place to be issued. 

1. ^'Summons may be issaed.” — Sub-mle (1) of this rule is based on the 
maxim andi alteram partem “hear the other side/’ i. e., no one should be condemned 
unheard. The use of the v7ord “may” in this rule cannot be taken to mean that it is 
optional with the Court to issue summons or not.^ It has been simply used in view of 
the alternative remedy [viz,, of sending a letter instead of a summons) in Buie 30, infra. 

The necessity for serving a summons is dispensed with, however, where the 
defendant voluntarily appears at the presentation of the plaint and admits the plaintiff’s 
claim and this is what the proviso to sub-rule 1 enacts.* There is no time limit within 
which a summons to appear has to be issued.* 

la. Defendant. — It cannot be said that a person is not a defendant to a suit 
until the summons has been taken out and served.^ 

2. Contents of summons. — See Appendix B, Form 1. The summons should 
show what claim the defendant is called upon to answer and on what date he is to 

C^TS Rule 1 — Note 1 2. (’69) 12 Suth W B 482 (484). 

1. (*18) 35 All 163 (164). Bourke 0. 0. 244.] 

[See (*98) 22 Bom 971 (972). (After registration 3. (*80) 6 Cal 126 (127). (Time is however fixed 
of plaint summons cannot be refused for de- l>y rules of Court.) 
fault of plaintiff in producing original account Note la 

books).] 1. (*80) AIR 1980 Bom 567 (568). 
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be heard. It is not enough if he is made aware generally of the institution of a suit 
against him.^ 

8. Summons not neoessary where defendant has appeared. — See Note 1. 
An appearance by the defendant in an interlocutory application before the registration 
of a suit itself is no appearance within the meaning of the proviso.^ 

4. Signature in summons. — ^ As to whether signature will include initials, 
see Notes to Section 2 (20), ante, 

5. Fresh summons. — A Court may, in its discretion, issue a fresh summons if 
and when necessary. See the undermentioned cases.^ 

6. ‘‘To appear and pnswer.’* — For the meaning of “appearance," see Order 17, 
Eule 2, Order 9 Rule 9 and Order 3 Rule 1. 

7. “Duly instituted.*’ — See Section 27 ante, 

8. Summons to which place to be issued. — The summons should be taken 
out to the defendant at the place whore ho ordinarily or voluntarily resides or carries 
on business or works for gain; if the defendant has several places of residence and 
summons to one of such places is returned unserved, summons should be taken out to 
other places of residence, but it is not the duty of the plaintiff to take out summonses 
to the places where the defendant might have gone from his place of residence.^ As to 
the definition of the words “reside" and “residence," see Section 20, Notes 3 to 7. 

The provisions of the Civil Procedure Code relating to issue and service of 
summons have been made applicable to proceedings under the following Local Acts: 
The Burmah Land and Revenue Act, II of 1876, Section 64A; the Lower Burraah Town 
and Village Lands Act, IV of 1898, Section 39 ; the Indian Income-tax Act, VII of 
1918, Section 46; the Madras, Ganjam and Vizagapatam Act, XXIV of 1839, Rule 25. 


R. 2. [S 

Copy or statement 
annexed to summons. 


. 65.] Every summons shall be accompanied by 
a copy of the plaint or, if so permitted, by a 
concise statement. 


[1877, S. 65.] 

Looal Amendments 

ALLAHABAD 

Omit the words “or, if so permitted, by a concise statement.” 

OUDH 

Omit the words "or, if so permitted, by a concise statement.” 


Note 2 

1. (*13) 35 All 163 (164). (Defendant appears in 
Court in an interlocutory application to object to 
his appointment as guardian of minor co-defen- 
dant before registration of suit — Suit summons 
still obligatory.) 

Noted 

1. See (’13) 36 All 163 (164). 

Note 5 

1. 1 Ind Jur (N S) 234. (Fruitless endeavour to 
serve the first summons.) 


1 Ind Jur (N B) 283. 

(’76) 16 Beng LR Appl2 (14). (Plaintiff’s laches.) 

Notes 

1. (’15) AIR 1915 Mad 842 (343). (If a defendant 
is travelling from place to place it is not the duty 
of the plaintiff to seek him in all those places.) 
[See however (’16) AIR 1916 Mad 761 (762). 
(In which it does not appear if the place to 
which the defendant had gone was also a place 
of residence.)] 


0. 5 R. 1 
NotM a-a 


0. 8 R. 2 
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Oi 6 Rt I 1* Le^lailTe ohan^. — The words "if so permitted” are newt Cohoise 

Hotel statement cannot, therefore, be served under the present Oode except with the 
permission of the Court. 


•0. 5 R. 3 R. 3. [S. 66.] (1) Where the Court sees reason to require 

Court ma order porsoual appearance of the defendant, the 
dofondant or plaintiff summons shall order him to appear in person in 
to appear m peraon. qjj therein Specified. 

(2) Where the Court sees reason to require the personal 
appearance of the plaintiff on the same day, it shall make an order 
for such appearance. 

[1877, Ss. 66, 67; 1859, 8. 42. See 0. 9 R. 12.] 

Synopsis 

1 . Court may order party to appear in pertoue 

2. Contequencet of non-appearance. Seo 0. 9 B. 12 Note 1. 

1. Court may order party to appear in person. — Under 0. 5 B. 1, 

sub-rule (2), a defendant has the option to appear in any one of the modes prescribed 
therein. But the Court may require the defendant or a pro forma party, ^ when 
necessary, to appear in person ; and in that case the summons shall order accordingly. 
A plaintiff may likewise be ordered to appear in person. On such an order the party 
is bound to appear in person only on the date fixed therein. He is not bound to appear 
in person on any other date to which the suit is adjourned and the dismissal of the 
case on such date under 0. 9 R. 12 for non-appearance is without jurisdiction.* Nor 
can a Court order the personal appearance of a party under this rule after the case has 
passed the stage of service of summons to the defendants.* For a proviso to this rule, 
see Buie 4, infra} This rule is also subject to exceptions provided by the Code in 
favour of certain individuals such as a Ruling Prince* or a pardanashin lady.* See 
Sections 132 and 133. 

2. Conseqaenoes of non-appearanoe. See Order 9 Buie 12, Note 1. 


N. . b. , R. 4 . [S. 67.] No pMty shaU bo 

to appear in person imieM Ordered to appear HI person unless he 

resident within certain limits, f 0 gj[^ 0 g 

(a) within the local limits of the Court’s ordinary 
or^nal jurisdiction, or 


Order 5 Rule 3 — Note 1 

1. (’16) AIR 1916 Mad 445 (446). 4. (’85) 1885 AU W N 148 (144). (Buie 8 ia oon. 

2. (’17) AIR 1917 AU 95 (96) : 89 All 476. trolled by Rule 4.) 

3. (’82) AIR 1982 Nag 185 (136): 28NagLB 146. 627. 

(*88) m 1988 AU 651 (658) : 55 AU 666. 6. (’88) AIR 1983 AU 581 (888) : 88 AU flW,, t 
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(h) without such limits but at a place less than fifty or 
(where there is railway or steamer communication 
or other established public conveyance for five-sixths 
of the distance between the place where he resides 
and the place where the Court is situate) less than 
two hundred miles distance from the court-house. 

[1877, S. 67; 1859, S. 42.] 


Local Amendment 

ALLAHABAD 

Add the following Eule 4A : — 

*‘4A. Except as otherwise provided, in every interlocutory proceeding and in 
every proceeding after decree in the trial Court, the Court may, either on the application 
-of any party, or of its own motion, dispense with service upon any defendant who has 
not appeared or upon any defendant who has not filed a written statement." 


R. 5. [S. 68.] The Court shall determine, at the time of 
_ ^ . , issuing the summons, whether it shall be for 

Summon* to be either i». ^ a nn. 

ta*ettieutueior forhnai the Settlement of issues Only, or for the final 

disposal of the suit; and the summons shall 
contain a direction accordingly : 

Provided that, in every suit heard by a Court of Small 
Causes, the summons shall be for the final disposal of the suit. 

[1877, S. 68; 1859, S. 41.] 

Local Amendment 

MADRAS 

Delete tho first paragraph and substitute tho following in lieu thereof : 

"R. 5. Tho Court shall determine, at the time of issuing the summons, whether 
it shall bo — 

(1) for the settlement of issues only, or (2) for the defendant to apiiear and 
state whether ho contests or does not contest tho claim and directing him if he contests 
to receive directions as to the date on which ho has to file his written statement, the 
date of trial and other matters, and if ho does not contest for final disposal of the suit 
at once ; or (3) for the final disposal of the suit ; and the summons shall contain a 
direction accordingly." 

1. Summons for final disposal. — It is, no doubt, for the Court to determine 
at the time of issuing the summons, whether it should be for the settlement of issues 
only or for tho final disposal of the suit. But it is desirable to issue summons for tho 
final disposal of the suit only in simple cases.' It is not proper to issue summons for the 
final disposal in mortgage suits.^ 


Order 5 Rule 5 — Note 1 

1. (T4) AIR 1914 Bom 46 (47) ; 88 Bom 877. 

In mits under the Agra Tenancy Act (3 of 
1926) and the Orieea Tenancy Act (B of 1913) 


summons to defendant shall be for final dis- 
posal unless the Court is of oyijiiim that it should 
be for issues only. 

2. (*14) AIR 1914 Bom 46 (47) ; 88 Bom 877. 

8CP0. 90. 


0. S R. « 


O. 5 R. 4A 
(Allahabad) 


0. 5 R. 8 



0« 5a Ba 6 


Oa 5 Ba 7 
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R. 6. [3a 69.] The day for the appearance of the defendant 
Fixing day for nppear. shall be fixed with reference to the current 
nnco of dofondont. business of the Court, the place of residence of 

the defendant and the time necessary for the service of thu 
summons ; and the day shall be so fixed as to allow the defendant 
sufficient time to enable him to appear and answer on such day. 

[1877, S. 69; 1859, S. 45.] 


1. SufBoient timet — It is not open to a plaintiff to obtain an ex parte decree 
before the returnable date mentioned. in the summons.^ A defendant is entitled to 
sufficient time to enable him to appear and answer in person or by pleader,^ and Courts 
should carefully see that reasonable time is allowed to the defendant in all cases in 
order that the Courts themselves may not bo made the instruments of fraud and 
injustice by means of those processes, the vigilant superintendence of the issue and the 
service of which is one of the most important duties of the Courts.® Thus, it has been 
held that a service in the afternoon of 27th January on an old woman of 65 to appear 
and answer in a Court some distance off on the morning of 29th January is not a due 
service.^ The expression, “duly served*' under Article 164 of the Limitation Act, 1908, 
however, does not mean “served in sufficient time to enable the party to attend the 
Court on the hearing date" but moans only that the summons had been served in such 
a way that the defendant has knowledge of the suitf and an application to set aside 
the ex parte decree must be made within 30 days from the date of decree.® The date of 
service is prima facie that shown in the return.^ 


R. 7. [S’- 70] The summons to appear and answer shall 
„ , ^ , order the defendant to produce all documents 

SummoiM to order defen- ... . i . i i 

dent to produce docu- m his possession or power upon which he 
menu reUed on by bim. jn^ends to rely in support of his case. 

[1877,8. 70; 1859,8.43.] 

Looal Amendment 

LAHORE 

Substitute for Rule 7 the following : 

“The summons to appear and answer shall order the defendant to produce all 
documents in his possession or power upon which he bases his defence or any claim for 
set-off and shall further order that where he relies on any other documents (whether 
in his possession or power or not) as evidence in 8upjK)rt of his defence or claim for 
set-off, he shall enter such documents in a list to be added or annexed to the written 
statement.*’ 


Order 5 Rule 6 — Note 1 

1. (’06) 82 Bom 584 (589). 

2. (’66)8 Mad HOR 167 (168). (When time allow- 
ed is insufficient Appellate Court will interfere.) 

(’70) 7 Bom H 0 R 188 (189). 


3. (*66) 5 Suth W R Act X Balings 89 (89). 

4. (’07) 1 Low Bur Rul 226 (227). 

5. (’17) AIR 1917 Sind 27 (28) : 11 Sind L B 71r 

6. (’14) AIR 1914 Sind 109 (110) : 8SindLB158. 

7. (’96) 28 Cal 573 (575). 
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R. 8. [S* ] Where the summons is for the final disposal 0. » R. 8 

of the suit, it shall also direct the defendant 
foPL^Td^pM*!!!' to produce, on the day fixed for his appearance, 
praLMbfaTwIta^. witnesses upon whose evidence he intends 

to rely in support of his case. 

[1877, S. 71.] 


Service of Summons 

R. 9. [S. 72.] (1) Where the defendant resides within the 0. 5 R. 9 
jurisdiction of the Court in which the suit is 
instituted, or has an agent resident within that 
jurisdiction who is empowered to accept the 
service of the summons, the summons shall, unless the Court 
otherwise directs, be delivered or sent to the proper officer to be 
served by him or one of his subordinates. 

(2) The proper officer may be an officer of a Court other 
than that in which the suit is instituted, and, where he is such an 
officer, the summons may be sent to him by post or in such other 
manner as the Court may direct. 

[1877, S. 72; 1859, S. 47.] 

Synopsis 

1. Object of service of summons. 

2. ‘^Resident within that jurisdiction.” 

3. “Unless the Court otherwise directs.” 

4. Service by registered post. Soe Note 2 to Kule 10. 

5. Proper ofbeer. 

6. Service of summons outside jurisdiction. 

7. Service on public servant. 

1. Object of service of summons. — Tho object of all sorvice other than 
substituted service to which other considerations apply, is only to give notice to the 
party on whom it is made, so that he might bo aware of and bo able to resist the suit 
if he wishes to do so.^ Where that has been done so that tho Court might feel perfectly 
confident that service had reached him, everything is done that could be required.^ 

Tlie mere irregularity in tho manner of service is not necessarily a ground for setting 
aside the decree.* 


Order 5 Rule 9 — Note 1 

1. (*97) 21 Bom 223 (225). 

(*33) AIR 1933 All 166 (165). 

ClB) AIR 1918 Lab 59 (00) : 1918 Pun Re No. 99. 
(1905) 1 K B 89 (45), Kistler v. Tottmar. 

2. (1905) 1 K B89(44), Kistler v. Tettmar. (Where 


it is proved that it has come to the knowledge of 
the defendant, personal service may bo dispensed 
with.) 

3. See S. 99 ante and also the following cases : 
73) 11 Beng L R 1 (6). 

*17) AIR 1917 Nag 49 (60). (Omission of the pro- 
cess-server to get the signature of the defendant.) 
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0.8R.9 
Notes 2-7 


0. 6 R. 10 


2. ^'Resident within that jurisdiction/’ — For the purpose of summons 

residence is not synonymous with ownership “of property within the territorial limits 
of the Court/* Thus, a permanent absentee cannot bo described as a resident in a 
place merely by virtue of ownership/ For the meaning of the words “reside** and 
‘‘residence,** see Notes 3 to 7 of Section 20. 

3. ’’Unless the Court otherwise direotSa” — Those words have boon added 
to give the Court i)ower to order service in any other way it thinks proper, e, g,, by 
post.^ Soo also the Eeport of the Special Committee wherein they say “increased 
facilities have been given for the service of processes to which further reference has 
been made in the Notes on Clauses. It is hoped that by the gradual introduction of 
service by post may bo found a solution of one of the principal defects in our legal 
system.’* 

4. SerYioe by roistered post. — See Note 2 to Order 5 Buie 10. 

5. Proper oflSoer. — The Nazir is the proper oiBQcer of the Court to whom the 
summons is delivered for service and it is for him to return it to the Court if unserved/ 
But he can delegate the execution of a warrant to peons.^ A service of summons is 
irregular if it is not made by the proper officer or by his subordinate.® 

6. SerTloe of summons outside jurisdiction. — Service of summons outside 
the jurisdiction of the Court issuing it, without sending it to the Court having 
jurisdiction, is irregular.^ 

7. SerYioe on public serYant. — It is within the discretion of the Court to 
serve a public servant either personally under this rule or through the head of the 
office in which he is employed. The rules of the Court providing for service on the 
public servant through the head of the office do not take away from the Court the 
discretion of effecting personal service if such service is more convenient.^ 


Mode of service. 


R. 1 O. [S- 73.] Service of the summons shall be made 
by delivering or tendering a copy thereof signed 
by the Judge or such officer as he appoints in 
this behalf, and sealed with the seal of the Court. 

[1877, S. 73 ; 1859, S. 48.] 


Local Amendments 

LAHORE 

Add the following proviso : 

" Provided that in any case if the plaintiff so wishes, the Court may serve the 
summons in the first instance by registered post (acknowledgment due) instead of in 
the mode of service laid down in this rule." 


Note 2 

1. ('ll) 9 Ind Cas 189 (191) : 88 Cal 894. 

Notes 

1. (’16) Am 1916 Oal 600 (602). (Case of farda- 
iMuAia ladies.) 

Note 5 

1. (’89) 18 Bom 600 (602). 

2. (’96) 22 CU 696 (606, 608). 


3. (’25) AIR 1926 Bang 325 (826) : 8 Rang 289. 
Note e 

1. (’25) AIR 1925 Rang 826 (826) : 8 Rang 289. 
Note 7 

1. (’82) AIR 1982 Oudh 826 (826, 827). 

[But aeo (’09) 1 Ind Cas 168 (168, 164) (AO). 
(Service effected contrary to mlm Aela no 
service at all.)] 
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N..W. F. P. 

Add tho following proviso : 

“ Provided that in any case the Court in its discretion may attempt to serve 
the summons in tho first instance by registered post instead of in tho mode of service 
laid down in this rule : and provided always that should tho defendant not appear in 
answer to tho summons so issued, the Court shall have service effected in accordance 
with tho provisions of this Order.** 

PATNA 

Add the following : 

“(1) Provided that in any case tho Court may, of its own motion, or on the 
application of the plaintiff, send the summons to the defendant by post in addition to 
the mode of service laid down in this rule. An acknowledgment purporting to be signed 
by the defendant or an endorsement by postal servant that the defendant refused to 
take delivery may be deemed by the Court issuing the summons to be prima facie 
proof of service.** 

Synopsis 

1. Mode of lervice. 

2. Service by post. 

1. Mode of sepyloe. — The Code prescribes three principal modes of serving a 
summons on a defendant^ : 

(1) Under this rule read with Eules 12, 16 and 18 tn/ra, i. e., by delivering or 
tendering a copy of the summons to the defendant i)ersonally or to his duly empowered 
agent and taking his signature in token of acknowledgment of such service. This is the 
mode of service that should normally bo adopted unless it is not possible to do so.^ 

(2) Whore the summons cannot be served in the above manner by reason of tho 
fact that the defendant refuses to sign the acknowledgment of service or cannot be found 
or has no agent duly empowered to accept service, it should be affixed to the outer door 
or other conspicuous part of tho dcfondant*s residence under Eule 17, infra} 

(3) Where tho summons cannot be served in either of the. above two modes, or 
there is reason to believe that tho defendant is keeping out of the way for the purpose 
of avoiding service, the Court may order substituted service under Eule 20, infra^ i. e., 
by affixing a copy of tho summons in the Court house and also in some conspicuous part 
of tho defendant's last residence, or in such other manner as the Court thinks fit. This, 
however, unlike the other two modes of service, must be done after obtaining the order 
of the Court therefor. 

Besides tho three modes of service prescribed by the Code, the Court may, in 
particular cases, direct service of the summons by post. See Note 3 to Eule 9 and tho 
following Note to this rule. 


2. Sepyloe by posit — Although the Court may, in a particular case, direct that 
tho summons should be sent by post, the normal mode of service is personal service} 
Service by registered post is, at any time, a poor substitute for personal service; it is 
allowed to a litigant as a matter of convenience and very slight evidence is enough to 


Order 5 Rule 10 — > Note 1 

1. (’18) AIR1918 Lah 59(60): 1918 PunReNo. 99. 

2. (*24) AIR 1924 Gal 1004 (1005). 

(*25) AIR 1925 Cal 627 (630) : 52 Cal 179. 

(*92) 19 Gal 201 (202). 

3. (18) AIR 1918 All 881 (881, 832). 


(’32) AIR 1932 Pat 150 (151). 

Note 2 

1. Soe Rulo 12 infra. 

(’06) 29 Mad 824 (825). 

(’87) 14 Cal 204 (216, 216) (P B). (No different 
rules for. service on minors.) 


0. S K. 10 
Notes 1-2 
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displace the presumption of service misod by it.^ Thus, where a summons sent by post 
was returned as "refused" by a person who was not shown to have been the defendant, 
it was held that it was not a good service.^ 

Under Section 27 of the General Clauses Act, 1897, where any Act, passed 
after 11th March 1897 authorizes or requires any document to be served by post, then 
unless a different intention appears, the service shall be deemed to have been effected, 
unless the contrary is proved, at the time, when a properly addressed and stamp^ 
letter containing the document, and sent by registered post would in the ordinary course 
of post reach the addressee. Where, therefore, a summons is sent by 'registered post, 
c. g., under the provisions of B. 25, infra, properly addressed and is tetni^ed ehdoined 
"refused," the Court can treat the service as sufficient.^ It has been held that .tfa^ 
words "unless the contrary is proved" in Section 27, General Clauses Act, refer 
to the service and the time. Consequently, when notice is sent by registered potf 
presumption even as regards service is not conclusive but rebuttable.® That 8dctio(n/ 
however, does not apply to service by post authorized by an Act passed before 11th 
March 1897. In cases, therefore, arising under the old Code it was held that where a 
summons sent by registered post was returned as refused, the service could not be 
deemed to be sufficient unless there was sufficient proof of residence of the defendant/ 
in the place to which the summons was sent by post.® 

A summons cannot be sent by post to any place to which letters are not 
registered by a post office in India.^ 

Under the proviso added to this rule by the Lahore High Court, service by 
registered post may be ordered even in the first instance. But if the defendant fails to 
appear, ex parte proceedings should not be taken but summons should be directed to 
be served by the ordinary process.® The Peshawar Court has also added a proviso to 
this rule, similar to that added by the Lahore High Court.® The Court has, however, 
no power to compel the plaintiff to deposit both the process foe and the postal charges, 
and cannot dismiss the .suit for non-payment thereof.^® In the undermentioned case'^ 
it was held that service on a party by registered post who refused to receive a summons 
was not duo service, under the law as it stood before the new proviso. 


2. (*22) AIR 1922 Bom 377 (377): 46 Bom 130. refusing a registered letter sent by post cannot 

(Defendant alleging non-service is entitled to afterwards plead ignorance of its contents.) 
retrial.) (’01) 6 Cal W N 134 (1.H7). (Do.) 

(’28) AIR 1928 Pat 568 (571). (*13) 20 Ind Cas 363 (365) (Cal). 

[See also (’15) AIR 1915 Cal 313 (320). (Pre- (’88) 15 Cal 681 (683). (Notice to quit.)] 

sumption that notice sent by post was duly 5. (’32) AIR 1932 All 374 (374, 375): 64 AU;54Ri" 

served, is not a conclusive presumption of law.) 6 . (’01) 23 All 99 (103). 

(’08) 7 Cal L Jour 251 (258). (Do.)] [See (’71) 15 Suth W R 31 (31). (If the defen- 

3. (’94) 18 Bom 606 (607). dant does not appear, a verifi^ statement 

[Sm however (’97) 21 Bom 412 (418, 419). (The should be put in to show that ho is or has been 

defendant not resident of British territory— recently residing in the place to which sum* 
Impossibility of proof that the person to whom inons was sent.)] 

summons was tendered and by whom it was 7. (’68) 10 Suth W R 349 (850). (Nor can special 
refused was the defendant— Service h^fdgood.)] bailiff bo sent to serve civil process in foreign 

4. (’ll) 35 Bom 213 (215, 216). territory.) 

(’97) 21 Bom 412 (418, 419). (16 Bom 606, Dis- 8. (’26) AIR 1926 Lah 579 (580). 
tinguished.) (’27) AIR 1927 Lah 376 (377). 

(’14) AIR 1914 Bom 31 (32). (Refusal of the 9. (’86) AIR 1936 Pesh 199 (200). (There is no 

registered cover deemed to be at the risk of the legal justification for proceeding ex parte against 

addressee.) the defendant on the ground that the summons 

(’80) AIR 1980 Lah 439 (440). was sent to him by post irrespective of the foot 

(*85) AIR 1985 Lah 171 (172). (Person refusing whether he received it or not.) 

to accept service— Proceedings can be taken ex 10. (’27) AIR 1927 Lah 167 (168). (ICode ct 

B rte without effecting substituted service.) service optional with plaintiff.) 

ee also (’71) 16 Suth W R 288 (224). (Person 11. (’29) AIR 1929 Lah 285 (286). 
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Under the Agra Tenancy Act a summons or notice may, if the Local Oovernment 
by rule, either generally or in respect of any local area or any class of oases so directs, 
be served by post either in addition to or in substitution of, any other mode of service. 


R. 1 1 . [ S. 74, Para. 1.] Save as otherwise prescribed, 
Service on Mverei where there are more defendants than one, 

aefendento. service of the summons shall be made on each 

defendant. 

[1877, S. 74; 1859, S.48.] 

1. Servloft on several defendants. — The proviso to the old Section which 
contained rules relating to the mode of service on partners has been omitted in this 
rule but has been re-enacted under 0. 30 R. 3 of the Code. 

When there are more defendants than one, service should be made on each one 
of them.^ But in a suit against the jwincipal debtor and surety, the omission of the 
creditor to effect a service of summons on the principal debtor does not discharge the 
surety from his liability.^ 


R. 12. [8* 75.] Wherever it is practicable, service shall 
be made on the defendant in person, unless 
he has an agent empowered to accept service, 
in which case service on such agent shall be 


Service to be on defendant 
in person when practicable 
or on his agent. 


sufficient. 

[1877, S. 75; 1869, S.49.] 


1. “Wherever it is practicable.^’ I 3. Service on pardanashin lady. 

2. Service on minor. I 4. Service on agent. 

!• ‘‘WhereveF it is practicable/* — As a general rule the summons must be 
served on the defendant in person unless he has an agent empowered to accept service 
in which case it would be enough if it is served on him.^ For that purpose the serving 
oflBcer must make some substantial effort and proper enquiries to find out the person to 
be served in the place whore he ordinarily resides or carries on business.* The mere 


Order 5 Rule 11 — Note 1 

1. (*76) 26 Siith W R 894 (895). (Ono summonfl 
on three brothers.) 

(’29) AIR 1929 Oal 218 (221). (Joint notice under 
3. 167, Bengal Tenancy Act, held bad.) 

2. (’90) 14 Bom 267 (269). 

Order S Rule 12 — Note 1 

1. ('16) AIR 1916 Gal 181 (184): 43 Gal 447. 

•(’87) AIR 1987 Pat 17 (19). (The service of sum- 
mona against a major defendant upon a person 
who is described to be his guardian cannot be 
said to be a propoi service on the defendant 


though the supposed guardian may bo his 
brother.) 

[See also (’38) AIR 1983 Lab 114 (116). (Case 
remanded — Notice of trial not served on 
defendant but on counsel — No default of 
appearance.)] 

2. (’16) AIR 1916 Cal 181 (188): 48 Gal 447. 

(’22) AIR 1922 Gal 128 (128). (Sufficient attempt 
not made to serve the ddendant personally— 
Service on cousin.) 

('ll) 9 Ind Gas 763 (768) (Mad). (Service on bro- 
ther without any attempt to serve on defendant 
personally— Ex parte decree set aside.) 


0. 8 R. 10 
Mote 2 


0. 8 R. 11 


0. 8 R. 12 
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affixing of the summons on the door without any such attempt is not sufficient.^ 

A person whose name does not correspond to the description in the summons ie 
justified in refusing it, but if A had posed as 5, and had dealings with the plaintiff and* 
if he is given summons addressed to B, he knows it is for him, and consequently service 
in the name of B is suOicient notice of the suit to 

2. Service on minor. — There are no special provisions as to service on infants 
and therefore tiie same rules which apply to adults apply to minors also. There should 
be personal service or such other service as is prescribed by the Oode.^ Service on the 
guardian ad litem alone of the minor is not good.^ Where the guardian was evading* 
service but the notice was served on the minor, the former must be deemed to hava 
received information and under such circumstances it was held that tho minor could 
not be allowed to plead that the service was irregular.^ 

3. Service on pardanashin lady. — When the summons has to be served 
upon a woman who is not accustomed to appear in public, as for example, a pardanashin^ 
lady, personal service is not possible, and the summons may therefore bo served on any 
adult male member of the family or on her agent empowered to receive summons.^ If 
there is no agent so empowered, it can be affixed to the outer door of tho house in 
which she ordinarily resides.^ 

4. Service on a^ent. — A service on the agent is valid only if he is empowered 
to accept service on behalf of tho defendant. By Rule 6 of Order 3 any person living within 
the jurisdiction of the Court may be appointed an agent to accept service of process, by 
instrument in writing signed by the principal.^ Thus, gumastas and servants^ and 
managers^ merely looking after tho affairs of the defendant or holding general powers- 
of-attorney cannot accept service. But a partner will be deemed an agent of the firm.* 


R. 1 3. [8- 76.] In a suit relating to any business or 
c . , work against a person who does not reside within 

by whom defendant the locol limits of the lurisdiction of the Court 

carriet on biuineM. « i.* i. i.i. • • j _ 

from which the summons is issued, service on 
any manager or agent, who, at the time of service, personally 


3. (’76) 25 Sutb W K 394 (395). 

4. (’26) AIR 1926 Rang 73 (74): 8 Rang 516. 

Note 2 

1. (1900) 27 Cal 350 (351). (Both the minor and 
the guardian to bo served.) 

(’87) 14 Cal 204 (215) (F B). 

(’99) 26 Cal 267 (278). (Personal service on guar- 
dian ad litem is necessary.) 

2. (’87) 14 Cal 204 (215) (FB). (The guardian may 
by appearing waive all objections as to service.) 

(’99) 26 Cal 267 (278). (Section 75 (0. 5 R. 12) is 
not controlled by S. 443 (0. 32 R. 4).) 

(’ll) 11 Ind Cas 317 (813): 1912 Pun Re No. 36. 

3. (’23) L R 4 All Rev 250 (261). 

Notes 

I. (1840) 2 Moo Ind App 263(268)(PC). (Judicial 
Committee ordered service on the Dewan of a 
Hindu woman of rank.) 

(’98) AIR 1928 Fht 488 (488). (A hnsUnd to 


whom a power has been executed but with no- 
power to receive summons is not an agent.) 

2. (’16) AIR 1916 Cal 600 (602). 

(’23) AIR 1928 Pat 433 (483). 

(’20) AIR 1920 Oudh 221 (222). 

Noted 

1. (’18) AIR 1918 Mad 689 (590). 

2. (’72) 17 Suth W R 38 (88). 

(’82) 8 Cal 317 (326). (A power to appear and~ 
defend suits does not include a power to aooept- 
summons.) 

(’13) 21 Ind Cas 922 (928) (Mod). (Gunuulha.) 

(’20) AIR 1920 Oudh 220 (220): 28 Oudh Cas 104. 
(Service on a chela is insufficient.) 

3. (’18) AIR 1018 Mad 569 (690). (Manager.) 

4. (’73) 11 Beng L R App 26 (26). (But if the ser- 
vice on partner was not at tho place of pertnership" 
businees but in a different town, the snmmoBS- 
will be deemed to be served on him peraonelly.) 
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carries - on such business or work for such person within such 0. 5 R. 18 
limits, shall be deemed good service. ^ 

( 8 ) For the purpose of this rule the master of a ship shall 
be deemed to be the agent of the owner or charterer. 

[1877, S.76.] 

1. Manager or agent personally carrying on bueiness. — In order that 

this rule may apply, two conditions are necessary to be satisfied — 

(a) the defendant residing without the jurisdiction of the Court must carry 

on business or ^^ork within jurisdiction through a manager or agent, and 

(b) the suit must relate to such business or work, that is, business or work 

either actually itself carried on by the agent or manager, or forming part 
of the business, in the sense of a connected course of transactions to the 
management of which ho has been duly appointed,^ 

The manager or agent contemplated by the rule is one who has an initiative 
and independent discretion, though possibly subject to general orders for guidance.* 

Thus, a person simply employed for a particular voyage to obtain freight,* or a mere 
servant employed to do a particular work, or a person who acts also for other firms 
not initiating any business himself,* is not an agent or manager within this rule. 

A service on an agent or manager as contemplated by this rule is valid service 
whether the fact of service is actually communicated to the principal or not.* In order 
that a service on an agent of a foreign corporation may bo valid, the agent must have 
power to enter into contracts on behalf of such corporation.® 


R. 1 4. [S. 77. ] Where in a suit to obtain relief respecting, 

Swvice on agent in Compensation for wrong to, immoveable pro- 
charge in tuito for porty, service cannot bo made on the defendant 
immoveable property. person, and the defendant has no agent 

empowered to accept the service, it may be made on any agent of 
the defendant in charge of the property. 

[1877, S. 77,; 1859, S. 61.] 


1. Scope of the Rule. — As to the meaning of the words 'suit to obtain relief 
respecting, or compensation for wrong to, immovable property,*’ see Notes to Section 16, 
ante. Where in a suit for foreclosure, it was found that the mortgagor had conveyed 


(’71) 7 Beng L B App 58 (58). (Dissenting from 
1 Hyde 97.) 

Order 5 Rule 13 — Note 1 

1. (’80) 4 Bom 41G (421). (Section 7G and S. 87 
clause (c) ought to be construed together.) 

(’22) AIR 1922 Pat 376 (877) : 1 Pat 48. (It is 
submits that the view expressed in this case 
that this rule applies only to suits against firms 
is wrong.) 

2. (*80) 4 Bom 416 (422). 


3. (’71) 8 Bom HOBO 0 159 (168). 

4. (’80) 4 Bom 416 (422, 428). 

5. (’80) 4 Bom 416 (424). 

(’70) 7 Bom H 0 R 0 0 97 (112). (Foreign princi- 
pal carrying on business in India through local 
firm — Service on manager of local firm is suffi- 
cient.) 

[See also (’31) AIR 1981 Pat 282 (284) : 10 Pat 
441. (Oase under Income-tax Act.)] 

6 . (’26) AIR 1926 Oal 1080 (1080). 


0. B R. 
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his properties in trust to a body of persons, it was held that service on one trustee’s 
agent who was in charge of the properties wiw sufQcient.^ 


4). 5 B. IS 


R. 15 . [S. 78.] Where in any suit the defendant cannot 
be found and has no agent empowered to accept 

Where service may . ° i . , i . 

be on male member of seivice of the summons Oil his behalf, service 
defendant a family. made ou any adult male member of the 

family of the defendant who is residing with him. 

Explanation. — A servant is not a member of the family 
within the meaning of this rule. 

[1877, S. 78; 1859, 8.53.] 


Local Amendments 

ALLAHABAD 

For the words “Where in any suit the defendant cannot be found/* read “When 
the defendant is absent or cannot be personally served.*’^ 


CALCUTTA 

Substitute the following : 

“R. 15. Where in any suit the defendant is absent from his residence at the time 
when service is sought to be effected on him thereat and there is no likelihood of his 
being found thereat within a reasonable time, then unless he has an agent empowered 
to accept service of the summons on his behalf, service may be made on any adult male 
member of the family of the defendant who is residing with him : 


Provided that whore such adult male member has an interest in the suit and 
such interest is adverse Jto that of the defendant, a summons so served shall be deemed 
for the purposes of the thjrd column of Article 164 of Schedule I of the Limitation 
Act, 1908, not to have been duly served. 


Explanation , — A servant is not a member of the family within the meaning of 
this rule.** 

For a case decided under the rule, see the undermentioned decision.^ 

LAHORE 

After the words **where in any suit the defendant cannot be found/’ insert the 
following words : “or is absent from his residence.*’ 

MADRAS 

Delete the words “the defendant cannot be found" and in lieu thereof insert the 
words '*the defendant is absent." 


NAGPUR 

Substitute the words “when the defendant is absent or cannot be personally 
served" for the words “where in any suit the defendant cannot be found." 


Order 5 Rule 14 — Note 1 

L (’88) 9 Cal 738 (784). 

Order 5 Rule IS Allehebed 
L (’85 AIR 1985 All 660 (661, 662). {FardaiMshin 
lady is not person who cannot be personally 
served Lady present in house— Serving sum- 
mons on male member Instead of on lady — Ser* 


vice is not sufficient.) 

Qdcutta 

1. (’89) AIR 1989Gal 869(876): I L B (1999) 1 €41 
580. (Notice under 0. 21 R. 22 isaued on belli 
of judgment-debtor — Eldest ton aeoeptliig oaily 
notice in his name — Notices in names of othem 
affixed on door — Service hM good^) 
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For the words “where in any suit the defendant cannot be found,” substitute 
“where the defendant is absent from his usual place of residence.” 

OUDH 

For the words “where in found,” substitute “whore a summons has been 

ifflued to a defendant on the institution of a suit and )ie is absent from the address 
stated in the summons.” 

RANGOON 

For the words “Where in any suit the defendant cannot be found” in the first and 
second line, substitute the words “Whore the defendant is absent.” 

Omit the word “male” between the word “adult” and the word “member” in the 
fifth line. 

Synopsis 

1. Scope of the Rule. 

2. **Adult male member of the family.*' 

3. Service on servant not valid — Explanation. 

!• Scope of the Rule. — It is only when the defendant cannot he found and 
has no agent empowered to accept service on his behalf that service may be made on 
any adult member of his family. It cannot be said that the defendant “cannot be found” 
merely because he was not at home or had left for a particular place when the process- 
server went to effect service on him.^ It is tlie duty of the process-server to take pains 
to find out the person to be served^ and for this purpose he should make enquiries not 
only of the relations of the defendant but also of the neighbours.^ In the absence of 
such an attempt at personal service on the defendant, the service on a member of the 
family is not sufficient.^ 

2. '*Adttlt male member of the family.’’— A person above the age of 16 years 
has been held to be an “adult” within the meaning of this rule.^ The service must be 
on an adult male member of the family. The law does not recognize service on any 
female member of the defendant's family.^ 

Whore service was effected on an adult male member of the family under Buie 15 
and the defendant was in communication witli liis family members, it was hold that 
the service was sufficient.* 

Tlio adult male member on whom service is made must be one who is residing 
with the defendant.^ 

8. SerYioe on servant not valid — Explanation. — As the Explanation 
shows, a servant is not a member of the family. Service on a servant therefore is 
not sufficient.^ Service on a munim is similarly not one on a member of the family 
and is not valid.* 


0. 6 R. 18 
Notes 1-8 


Order 5 Rule 15— Note 1 

1. (11) 10 Ind CaB 242 (242, 248) (Lab). 

2. (12) 16 Ind Gas 600 (601) : 16 Oudh Gas 83. 
(*97) 21 Bom 228 (226). (D^endantgoneto noigh- 

bouring village to return in four days — Affixing 
summons on the door is not proper service.) 

3. (’21) AIR 1921 Gal 688 (689). 

4. (11) 9 Ind Gas 768 (768) (Mad), (Service on 
brother.) 

(18) 21 Ind Gas 614 (614): 86 All 666. (Serviceon 
paternal uncle.) 

Noto2 

1. [See (’08) 86 Gal 886 (291, 398). (The oaM was 


governed by B. 81 of the Public Demands Reco- 
very Act.)] 

2. (’97) 21 Bom 223 (226). 

3. (’14) AIR 1914 Gal 845 (845) : 42 Gal 67. 

[See also (’71) 1871 Pun Re No. 27. (Even if the 

adult on whom the service was effected began 
to live in the family after the defendant had 
left it.)] 

4. (’88) AIR 1938 Lah 797 (798). (Service on 
defendant's son who does not reside with him is 
not sufficient.) 

Note 3 

1. (*87) AIR 1937 Lah 200 (216) : 8 Lah 64. 

2. (’18) AIR 1918 Lah 896 (296). 
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O^SB. 16 R, 10^ [S. 79.] Where the serving officer delivers or 

Pewon Mrred to tign tondors a copj of the summons to the defendant 
acknowledgment. personally, or to an agent or other person on 
his behalf, he shall require the signature of the person to whom 
the copy is so delivered or tendered to an acknowledgment of 
service endorsed on the original summons. 

[1877, Ss. 79, 80; 1859, S. 54.] 

Synopsis 

1. Scope of the Rule. 

2. **Shall require the signature.*’ 

1. Scope of the Rule. — This rulo contemplates three distinct classes of 
service — 

( a) On the defendant in person. 

(b) On the defendant’s duly appointed agent. 

(g) Upon any other person on behalf of the defendant. 

The third class of service is contemplated by the law only when the party 
cannot himself be found.^ 

The words 'other person on his behalf” can, according to context, only mean 
persons as contemplated by the preceding Buies 13 to 15. 

2. ^'Shall require the signature.’’ — As far as possible the officer serving 
the process should carry out the service in one of the modes prescribed by this rule 
and Rulo 17 infra} In other words, the serving officer delivering or tendering a copy 
of the summons should require the person served to sign an acknowledgment of service 
under this rule, and on his refusal to do so, should affix a copy of the summons to the 
outer door or other conspicuous part of his residence as prescribed by Rule 17.* Where 
a copy of the summons is tendered or delivered to the defendant but the latter refuses 
to sign the acknowledgment of service and the process-server does not affix the copy 
as per Rule 17, the defendant cannot be taken to have been validly served.* 

A refusal to receive the summons or sign an acknowledgment of service is not 
an oEFence under Section 173 of the Indian Penal Code.* 


Order 5 Rule 16 — Note 1 

1. (*10) 6 Ind Oas 901 (902) (Bom). 

Note 2 

1. (’ll) 11 Ind Cas 89 (40) : 33 All 649. (Sum- 
mons affixed on the wrong house.) 

2. (’18) AIR 1918 Lah 69 (60): 1918 Pun Re No. 99. 
(’33) AIR 1933 All 165 (166). 

3. (’92) 16 Bom 117 (119). 

(’06) 8 Bom L R 584 (587). 

(’05) 7 Bom L R 169 (160). 

(’83) AIR 1933 All 165 (166). 

(*18) AIR 1918 Lah 59 (61): 1918 Fun Re No. 99. 
(’25) AIR 1925 Pat 441 (442) : 4 Pat 185. 

(’82) AIR 1932 Pat 160 (151, 152). 

Note : — In the undermentioned case thesummons 
to railway servant was refused on the ground of its 
not being served through his superior by Rule 28 
of Allahabad High Court Rules of Practice. The 


summons was not affixed and it was held that 
service was not sufficient. The question whether 
if it had been affixed it would be sufficient was 
not decided: 

(’09) 1 Ind Gas 168 (163) (All). 

{See (’16) AIR 1916 Mad 408 (4 10): 39 Mad 561.] 

[See however (’24) AIR 1924 Pat 446 (448) : 8 
Pat 236. (The defendant took the copy of tl^e 
summons tendered to him but refused to sigh 
acknowledgment. Hence there was no copy to 
be affixed.) 

(’17) AIR 1917 Nag 49 (50). (Under 0.6 R. 10» 
held service complete.) 

(’85) AIR 1985 Lah 171 (172). (Person refusing 
summons— That summons was not affixed to 
outer door of house is only irregularity and doee 
not affect validity of service.)] 

4. (’82) 5 Mad 199 (200). (Refusal to nosive 
aummons.) 
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Procedure when defendant 
refutes to accept service, or 
cannot be found. 


R. 1 7. [S. 80.] Where the defendant or his s^ent or such 
other person as aforesaid refuses to sign the 
acknowledgment,* or where the serving 
officer, after using all due and reasonable 
diligence,® cannot find the defendant,* and there is no agent 
empowered to accept service of the summons on his behalf, nor 
any other person on whom service can be made, the serving officer 
shall affix^ a copy of the summons on the outer door or some other 
conspicuous part of the house in which the defendant ordinarily 
resides or carries on business or personally works for gain,® and 
shall then return” the original to the Court from which it was 
issued, with a report endorsed thereon or annexed thereto stating 
that he has so affixed the copy, the circumstances under which he 
did so, and the name and address of the person (if any) by whom 
the house was identified and in whose presence the copy was 
affixed. 

[1877, S.80; 1859, S. 55.] 


0. S R. It 


Local Amendments 

CALCUTTA 

Substitute tho following : 

“E. 17. Where the defendant or his agent or such other person as aforesaid refuses 
to sign the acknowledgment, or where the defendant is absent from his residence at the 
time when service is sought to bo effected on him thereat and there is no likelihood of 
his being found thereat within a reasonable time and there is no agent empowered to 
accept service of tho summons on his behalf, nor any other person, uiion whom service 
can be made, the serving officer shall affix a copy of tho summons on the outer door or 
some other conspicuous part of the house in which tho defendant ordinarily resides or 
carries on business or personally works for gain and shall then return the original to 
the Court from which it was issued, with a report endorsed thereon or annexed thereto 
stating that he has so affixed the copy, the circumstances under which he did so, and 
tho name and address of the person (if any) by whom the house was identified and in 
whoso presence the copy was affixed.’* 

NAGPUR 

The following proviso shall bo inserted : 

“Provided that where a special service has been issued and the defendant 
refuses to sign the acknowledgment, it shall not be necessary to affix a copy as directed 
hereinbefore.** 

N.-W. F. P. 

Add “The signature of a headman of the village shall be obtained on the summons 
and proclamation shall bo made by beat of drum in the neighbourhood of the said 
house.** 


(’ 98 ) 20 Cal 858 (859). (Refusal to sign a receipt (*68) 5 Bom H G B Grown Gas 84 (85)t 
for summons.) (’78) 8 Gal 621 (621). 
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1 1. Legislative changes. 

2. Scope of the Rule. 

3. Refusal to sign acknowledgment. 

4. Where the defendant cannot be found. 

5. After using all due and reasonable 
diligence." 

6. Proof of service. Soo 0. 5 R. 19. 


7. Afftxture. 

8. Service on minor. See 0. 5 B. 12. 

9. "Resides or carries on business dr 

personally works for gain." SeeS. 20. 

10. Temporary residence of defendant. See 

Notes 4 and 5 above. 

11. Return of service. 


1. Le^ifilatiTe changes. — 

1. The words “after using all due and reasonable diligence” are new. See Note 6 

below. 

2. The words “or on some other conspicuous part” have been added to provide 

for the contingency of the house having no outer door. 

3. The words “or carries on business or personally works for gain” have been 

added. ^ 

4. The words “and the name and address of the person (if any) by whom the 

house was identified and in whose presence the copy was affixed” have been 

newly added. See Note 11. 

2. Scope of the Rule. — This rule enacts the second of the three modes of 
service referred to in Note 1 to 0. 5 E. 10, and provides that it should bo resorted to 
when the first of the said modes of service, namely, that prescribed in Eules 10, 12 and 
16, is not possible.^ The rule is of a highly penal nature and must be strictly complied 
with in order to give validity to the service purporting to be effected thereunder.^ 

This rule applies also to notices served under Section 49 of the Bengal Tenancy 
Act^ and to notices under the Oudh Bent Act.^ 

See also the undermentioned case.^ 


3. Refusal to sign acknowledgment. — When a summons was offered to the 
defendant with an intimation of its purport, but the defendant without accepting it, 
went into his house and shut himself up, and the process-server affixed the summons 
on the outer door of the defendant’s house, it was hold that it was due service.^ Where 
the defendant or his agent or other persons referred to in Eules 13 to 16 refuse to sign • 
the acknowledgment and the service is effected by affixture to the outer door of the 
defendant’s dwelling, the Court is perfectly justified in treating the service as good.® 

Where the defendant refuses to sign the acknowledgment, but the serving 
officer does not affix a copy of the summons on the outer door, there is no valid 
service. See Note 2 to Order 5 Eule 16. 


Order 5 Rule 17 — Note 1 

1. (*08) 8 Cal L Jour 294 (297). (Under the old 
Code, affixing notice to the outer door ol the office 
in which the defendant was an employee was held 
to be not good service.) 

Note 2 

1. (*33) AIR 1933 All 166 (166). (All available 
steps to effect personal 8ervic.6 must be made 
before resort is had to this rule.) 

2. (’99) 3 Cal W N 307 (810). 

(’17) AIR 1917 Nag 49 (50). 

(’26) AIR 1926 Pat 441 (441) : 4 Pat 186. 
(Notice upder S. 49, Bengal Tenancy Act.) 

(»29) AIR 1929 Cal 218 (221). (Notice under 


S. 167 of the Bengal Tenancy Act.) 

[See also (’86) 12 Cal 603 (604). (Bengal Act 7 
of 1880, Public Demands Recovery Act.)] 

4. (’10) 5 Ind Gas 804 (804) : 13 Oudh Cas M. 
(S. 136 of the Oudh Rent Act corresponds to 
Order 5 R. 17.) 

5. (’39) 1939 Oudh W N 787 (790). (The provi- 
sions of O. 6 R. 17, C. P. 0. are not strictly 
applicable to the service of notice after the first ' 
hearing in the case.) 

Note 3 

1. (’16) AIR 1916 Nag 29 (81) : 18 Nag L R 46. 

2. (’18) AIR 1918 Lah 166(168,169). (Delmdimt 
refusing service.) 
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4. Vhere the defendant oannot be found. — The affixture of summons 
be a valid service under this rule only where, either — 

1. the defendant or his agent or such other person as is mentioned in Eules 13 

to 16 refus^.H to sign the acknowledgment, or 

2. the serving officer, after using all due and reasonable diligence, cannot find the 

defendant and there is no agent or other person on whom the service can 
be made. 

A person cannot be said to be “not found*’ within the moaning of this rule 
merely by reason of his being temporarily absent at another place.^ The serving 
officer, before he can take advantage of the provisions of this rule, must use all due and 
reasonable diligence to find the defendant.^ 

But where, either by reason of the custom of the country or for some other 
reason it is impossible for the serving officer to obtain access to tlie person to bo 
served, the case will be covered by the description “where tho defendant cannot be 
found by tho serving officer.”^ Thus, a service by affixture will bo good if the defendant 
is keeping out of the way to avoid service,^ or if he shuts himself up in his house and 
does not come out for a reasonable time,® or where the defendant is a purdanashin 
lady who is not able to accept service personally and has no agent or other person to 
accept service on her behalf,® or where tho defendant is lying sick and the serving 
officer cannot get access to himJ 

The words “where the defendant cannot bo found by tho serving officer” will 
also cover a case where tho absence of the defendant is for an indefinite period. The 


(’81) AIR 1981 Cal 540 (549). (Notice under 0.21, 
R. 22 — Defendant absent — Undivided brother in 
joint family house refusing to accept notice.) 
(’28) AIR 1928 Nag 80 (81) : 23 Nag L R 1(50. 
(Agent refusing Bummons.) 

(’22) AIR 1922 Nag 105 (108), (Defendant absent 
— Undivided father refusing .mimmona.) 

(’22) AIR 1922 Oudh 2G8 (2(59). (Adult male 
member of family ref using notice of api)eal.) 
Note 4 

1. (’24) AIR 1924 Oudh 237 (288). (It wasobscrvwl 
that when service is made the very first time by 
affixing summunR to the door of a defendant’s 
house there can be no presumption that he had 
notice of the case or date fixed for hearing.) 

(’17) AIR 1917 All ms (.308). (Responde-iit absent 
for 2 or 3 days — Affixture not proper.) 

(’16) AIR 1910 All 887 (887). (Serving officer 
knowing where the defendant is and is away tem- 
porarily — Affixture not projxir.) 

(’24) AIR 1924 Lah 288 (233). (lifcre temporary 
absence does not justify affixture.) 

(’08) 1808 Pun Re No. 79. (If defendant isabsent 
to avoid service, affixture can be made.) 

(’68) 1808 Pun Re No. 86. (The circumstances 
under which affixture is to bemade pointed out.) 
(M4) AIR 1914 Mad 159(169). (More abseuce docs 
not justify affixture.) 

(’98) 21 Mad 419 (421). (Do.) 

(’31) AIR 1931 Nag 119 (119, 120) : 27 Nag L R 
53. (Substituted service when to be made.) 

(’12) 16 Ind Oas GOO (601) (Oudh). (Defendant 
absent temporarily, female memUrs present— 


Process-server to take pains to find out the do- 
fendaiit.) 

[See also (’10) AIR 1910 Mad 701 (762). (Pacts 
are however not full— Return was simply that 
defendant had gone to Gudur.)] 

2. (’98) 21 Mad 419 (421). 

(’18) AIR 1918 All 331 (331, 3.32). (Process-server 
knowing where defendant was and still affixing.) 
(’16) AIK 1910 All 337 (337). 

(’10) 0 Ind Cas 282 (283) (All). (Process-server 
attempting on three dilTcrerit occasions to servo 
tho summous personally on the defendants and 
having failed is right in effecting substituted 
service.) 

(’31) AIR 1931 Nag 122 (12.3) ; 27 Nag h R 50. 
(Process-server visited the villugo five times to 
serve defendant and failed — Presumption is that 
defendant was evading service and substituted 
service held proper.) 

(’811 AIR 1931 Nag 119 (120) : 27 Nag L R 53. 
(Tho defendant being temporarily absent, and 
there lx?ing time to serve him personally, mere 
affixture held not sufticient.) 

(’24) AIR 1924 Cal 1004 (1005). (Process-server 
told where defendant is— Affixture is bad.) 

[See (’73) 20 Suth W R 02 (02, 03).] 

3. (’1C) AIR 1910 Cal 600 (001). 

4. (’86) 10 Bom 202 (204). 

(’74) 22 Suth W R 482 (482). 

5. (’16) AIR 1916 Nag 29 (81) : 18 Nag L R 46. 

6. (’16) AIR 1916 Cal 600 (602). 

(’28) AIR 1928 Pat 433 (433). 

7. 42 Abb Pr 169, Carter v. Young. 


0. S R. IT 
Note 4 
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serving officer is not bound to wait indefinitely for the defendant in such a case and 
will be justified in making the affixture under this rule.® 

5. After usin^ all dae and reasonable diligence." ^ These words are new 
and have been added to give effect to the decisions under the old Code which insisted 
on the necessity of a bona fide attempt at personal service.^ The serving officer will 
not be deemed to have exercised due and reasonable diligence unless he has made 
a real and substantial effort after proper inquiries, to find the defendant.® He must 
attend at the right place and time at which he may expect to find the defendant, ^nd, 
if he is absent, must make reasonable inquiries and take steps to discover where he is.® 
In Cohen v. Nursing Dass, I. L. R. 19 Calcutta 201, Sir Comer Petheram, C. J., 
observed as follows : 

'*It is true you may go to a man's house and not find him, but that is not attempting to 
find him. You should go to his house, make inquiries and, if nece.ssary, follow him. You should 
make inquiries to find out when he is likely to be at home and go to the house at a time when he 
can bo found. Before service like this can bo effected, it must be shown that proper efforts have 
been made to find out when and where the defendant is likely to be found^not, as seems to be 
done in this country, to go to his house in a perfunctory way, and, because ho has not been 
found there, to affix a copy of the summons on the outer door of his house." 

If the defendant has two residences, inquiries must be made at both the places.^ 
As has already been seen in Note 4, a mere temporary absence will not justify 
affixture even though the defendant had previously refused to accept service.® Where 
the process-server, not finding the defendant at his residence, tendered the summons to 
his adult son who refused it and, without making any further inquiry of the son as to 
where the defendant was, affixed the summons to the outer door of the residence, it 
was held that the service was not proper.® 

It has been held in the undermentioned case^ that the applicability of the 
words “after using all due and reasonable diligence’' is specially restricted to the case 


S. (’98) 21 Mad 824 (826). 

(’26) AIR 1926 Mad 81 (32). 

(’15) AIR 1915 Mad 342 (343). (Defendant going 
about from place to place.) 

(’15) AIR 1915 Mad 338 (339). 

(’14) AIR 1914 Mad 216 (217, 218). 

(’ll) 12 Ind Cas 420 (421) (Mad). 

Note 5 

1. (’74) 21 Suth W R 242 (243). 

(’02) 24 All 302 (303). 

(’06) 30 Bom 623 (624). (No effort made to find 
the defendant.) 

(’99) 26 Cal 101 (102). (Serving officer should go 
to the place where and at the time when the 
defendant could be found.) 

(’92) 19 Cal 201(203). (To go to defendant’s house 
in a perfunctory way and to affix if he could not 
be found is not proper.) 

(’75) 24 Suth W K 381 (881). 

(’98) 21 Mad 324 (326). (No prospect of defendant 
being served personally — Affixture of notice is 
proper.) 

[See (’86) 12 Cal 603 (604). (Case under the Pub- 
lic Demands Recovery Act.)] 

2. (’16) AIR 1916 Cal 181 (183) : 43 Cal 447. 
<’06) 80 Bom 623 (624). (No effort to find him— 

Affixture not proper.) 

(’16) 29 Ind Cas 564 (665) (U P B R). (Board of 
Revenue— Reasonable endeavours and real search 
necessary.) 


(’16) AIR 1916 Cal 511 (513). (Diligent search is 
necessary.) 

(’07) 5 Cal L Jour 12n. 

(’76) 25 Suth W R 394 (895). (Affixture without 
attempt to find the defendant is bad.) 

(’19) AIR 1919 UppBur20(21):3UppBurRul 128. 

(’34) AIR 1934 Pat 274 (276): 13 Pat 467. (Affix- 
ing without effort to find out defendant.) 

3. (’25) AIR 1925 Cal 627 (630) : 52 Cal 179. 

(’26) AIR 1926 Cal 827 (882). (Reasonable and due 

diligence, what is— Appeal on AIR 1926 Cal 627 
under Letters Patent.) 

’99) 26 Cal 101 (102). 

’97 ) 21 Bom 228 (226). (Summons to be sent at a 
time when the defendant could be found.) 

(’39) AIR 1939 All 180(181). (Process-server affix- 
ing copy of summons to door of defendant’s 
house merely upon l)eing told that he had gone 
out and was expected to return in the evening— 
Summons cannot bo said to be properly serVM.) 

(’37) AIR 1937 Hang 475 (470). (Going to defen- 
dant’s house on several days and not finding 
defendant nor his agent or adult member of hit 
family, posting summons on house — Samnuins 
held not duly served.) ^ 

4. (’25) AIR 1925 C.al 801 (802) : 62 Cal 468. 

5. (’80) AIR 1980 Lah 192 (192). 

6. (’06) 80 Bom 628 (624). ^ 

7. (’22) AIR 1922 Nag 106 (108). 
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'Where there is no agent empowered to accept service nor any other person oh Whom 0. 8 Ri 17 

the service can be made, and that, where there is such a person, a diligent effort need Notes 8*11 

not be made to effect personal service. It has also been held therein that even if the agent 

or other person refuses the summons, it is still necessary to show that the defendant 

''cannot be found." It is submitted that this latter view is not correct inasmuch as the 

Section states: "Where the defendant or his agent or such other person aforesaid 

refuses to sign the acknowledgment the serving officer shall affix a copy," etc. 

6. Proof of servloe. — See Order 5 Buie 19. 

7t AflBxture. — As to the conditions under which alone an affixture could be 
made under this rule, see Notes 4 and 6 above. The affixture should be made on the 
outer door or other conspicuous part of the house in which the defendant ordinarily 
resides or carries on business or personally works for gain} Where the serving officer 
finds that the defendant never resided in the village, he must return the summons 
unserved. Affixture in such a case is absolutely useless.^ Similarly, an affixture to the 
outer door of a house in which the defendant was actually found but which was not 
his ordinary place of residence is not sufficient} See also the undermentioned cases.'* 

The rule requires that there should be actual affixture of the summons. Merely 
leaving a copy of the summons on the teapoy in the defendant’s house is insufficient.® 

Where summons is sent by registered post (see 0. 5 B. 9 Note 3) and the 
• defendant refuses to accept delivery, no affixture of the summons on the outer door of 
the house or any conspicuous place is prescribed by law.® 

8. Sevvioe on minor. — See Order 5 Buie 12. 

9. ‘‘Resides or carries on business or personally works for gain.” — 

See Section 20. 

10. Temporary residence of defendant. — See Notes 4 and 5 above. 

11. Return of service. — The law requires that the action of the person 
'Charged with the service of summons should bo set out in full and must be supported 
by an affidavit.^ The return must show that the defendant could not be found, that 
there was no other person on whom service could bo made, that the summons was 
aflSxed on the outer door or some other conspicuous part of the house and that the 
house was one in which the defendant ordinarily resided or carried on business or 
personally worked for gain.* A return that the defendant was not in the village® or that 
the summons was served on the defendant’s paternal uncle who was a member of a joint 
family* was held to be defective in the absence of an endorsement that the defendant 


Note 7 

1. (’15) AIR 1915 Cal 2Sfi (241). (Affixture on 
door of place of business sufficient.) 

2. (’66) 6 Suth W R 18 (14). 

(’34) AIR 1934 Pat 274 (276) : 13 Pat 467. 

(’20) AIR 1920 Lah 69 (70). 

(’09) 1 Ind Cas 118 (119) (Cal). 

3. (*25) AIR 1925 Cal 801 (802) : 62 Cal 453. 

(’18) AIR 1918 Cal 179 (180). (Refusal by defen- 
dant at a place where he does not usually reside 
—Service must be made where ho usuallv resides.) 

4. (’16) AIR 1916 Cal 181 (182) : 43 ‘Cal 447. 
(Merely going to person’s place of business where 
he is a partner with another and then affixing 
notice on premises, not finding him, is not suffi- 
cient service.) 


(»05) 9 Cal W N 108n (108n). 

(’66) 6 Suth W R 13 (14). 

(’69) 5 Mad It C R 101 (103). (Theromaybo dwel- 
ling sufficient to give jurisdiction and yet not the 
kind of dwelling neccssjirv to make a good service.) 
(’66) 1866 All W N 36 (3*5). 

5. (’29) AIR 1929 Bom 257 (257). 

6. (’36) AIR 1936 Lah 171 (172). 

Note 11 

1. (’13) 20 Ind Cas 318 (319) (All). 

2. (’19) AIR 1919 Upp Bur 20 (21) : 3 Upp Bur 
Rul 123. 

(’99) 26 Cal 101 (102). (Case under old law.) 

3. (’14) AIR 1914 Mad 169 (169). 

4. (’18) 21 Ind Cas 614 (614) : 86 All 666. 

8CP0. 91. 
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could not be found. So also a report that “respondent was not found” was held to be* 
not good as it did not state that any eifort or inquiry was made to find him.^ The report^ 
must say that the copy of the summons was affixed to the dwelling house.^ It must 
show that at tlie time of service the house was the ordinary residence of the defendant/ 
state the circumstances under which the affixture was made,^ and also state the names^ 
and addresses of persons, if any, in whoso presence the copy of the summons was affixed.® 
Failure to add in the return that the defendant’s time of return was indefinite or was 
not known is, however, not a serious mistake.^® 

The addition of the words “the name and address of the person, if any 

identified” merely gives effect to the existing practice. The words “if any” have been 
inserted to prevent a service without any identifier (c. p., where the defendant is known 
to the process-server in person) being deemed illegal. 


R. 18 . [S. 81.] The serving officer shall, in all cases in 
of time which the summons has been served under 
end manner of service. ^ 0 ^ endorse or annex, or cause to be 

endorsed or annexed, on or to the original summons, a return 
stating the time when and the manner in which the summons was 
served, and the name and address of the person (if any) identifying 
the person served and witnessing the delivery or tender of the 
summons. 


[1877, S. 81; 1859, 8. 56.] 


lo Form of rcdtam. I 3. Presumption as to service. 

2. Person identifying defendant. I 4. Revision. 

1. Form of return. — See Appendix B to Schedule I, Form 11. 

The service of a summons or of a notice upon a person is a very important step 
and the law very properly reciuires that the action of the person charged with the 
service of such notice or summons should bo set out in full and bo supported by bis 
affidavit. Until this has been done the summons cannot be considered to have been 
duly served.^ 

See also the undermentioned decision.^ 


2. Person identifying defendant. — It is not incumbent on a party to provide 
an identifier for the purpose of identifying the person served. The identifier can be 
person in the village knowing the defendant.^ 


5. (*06) 3b Bom 623 (624). 

*06) 29 Mad 324 (325). 

1872-92) 1872-92 Low Bur Rul 641. (Affidavit 
must show that proper efforts were made to find 
the defendant.) 

6. (1862) 1 Hyde 132 (133). 

7. (*98) 2 Cal W N 188 (188) (Jour). 

8 . (*92) 16 Bom 117 (119). 

[See (’29) AIR 1929 Lab 334 (334). (No affixture.)] 

9. (*28) AIB 1928 Nag 80 (80) ; 23 Nag L R 166. 

10. (’14) AIR 1914 Mad 216 (217, 218). 


Order 5 Rule 18 — Note 1 

1. (»13) 20 Ind Cas 318 (319) (All). 

2. (’36) AIR 1936 Pat 593 (594). (It cannot be' 
held that the minutest departure from prooBdart 
laid down invalidates the entire service, and it 
is a matter of fact in every case, within the juris- 
diction of the Court to determine what the 
departure is, and whether notwithstanding that 
departure from the prescribed procedure, the 
service has in fact been effected.) 

Note 2 

1. (’28) AIR 1928 Pat 114 (114, 115)g 
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8. Presamptlon as to bofyIob. — Thero is a presumption of service as stated 
in the process-server’s report, and the burden lies on the party questioning it, to show 
that the return is incorrect.^ Similarly, when there is any entry made ex parte in the 
order-sheet of the Court that summons has been served, there is no presumption that 
such entry is false and the party questioning it has to show that it is not correct.^ 

It has been held by the Calcutta High Court that the report of the serving 
officer that a summons was served on a person is not evidence as to service unless the 
serving officer is examined and the service is proved.* But where summons is sent under 
Rules 24, 26, 27 and 28, the return is evidence. See Rules 26 and 30 infra. ^ 

But an affidavit of the process-server is admissible in evidence anA in the 
absence of contest it would normally be considered sufficient evidence of the regularity 
of the proceedings. But if tho^act of service is denied, it is desirable that the process- 
server should be put into the witness-box and opportunity of cross-examination given 
to those who deny the service.^ 

Revisioila — The more fact that lower Courts are wrong on the question of 
law relating to service of summons is not enough for the High Court to interfere in 
revision under Section 115.^ 


Local Amendment 

MADRAS 

Insert the following as Rule 18A : 

“R. 18A. A District Judge, within the meaning of the Madras Civil Courts Act, 

Chief MiniHterkl Officer, Chief Ministerial Oflicer of the 

District Courts, may be District Court the power to order the issue of fresh summons 
empoworod to order issue of to a defendant when the return on the previous summons is to 
fresh summons. otTect that the defendant was not served and the plaintiff 

does not object to the issue of fresh summons within seven days after the return has 
been notified on the notice board.” 


R. 19 . [S. 82.] Where a summons is returned under 
Examination of Tule 17, the Court shull, if the return under that 
•erving officer. ijy the affidavit of the 

serving officer, and may, if it has been so verified, examine the 
serving officer on oath, or cause him to be so examined by another 
Court, touching his proceedings, and may make such further 
inquiry in the matter as it thinks fit ; and shall either declare that 


Note 3 

1. (’28) AIR 1923 Pat 327 (329). 

2. (’17) AIR 1917 Cal 84 (8G). 

3. (’2f.) AIR 1926 Cal .539 (540). 

(’71) 15 SutH W R 270 (270). (The report of a 
Golloctorate poon as to survice of notice is not 
admiwiiblo in ovidence.) 

(’6ft) 10 Suth W R 3 (4). (Do.) 

(’69) 12 Suth W H 365 (866). 

(’66) 6 Suth W B Act X 92 (98). 

(1866) 4 Suth W R Miac 4 (5). 

[See aleo (’72) 18 Suth W B 197 (197).] 

4. (’86) AIR 1986 Mod 660 (661) : 69 Mad 1049. 


[Sea also (’36) 104 Ind Cas 790 (791) (Lah). 
(The affidav it or statement on suieui n affirmation 
of theprocosB-survor that he had been unable to 
find the party and hod effected service by affix- 
ing the summons on his residenco is legal evi- 
dence which at least shifts the onus to the 
party to prove thathewasuotproperlyservod.)) 

Noted 

1. (’14) AIR 1914 Mad 216 (218). (It washeldth.at 
in case of extreme hardship, powers under S. 15 
of Charter Act could lie involcod — It will be noted 
that the High Court hae no powers of revision 
under 8. 224, Government of India Act, 1935.) 


0. 8 R. 18 
Notes 8-i 
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(Madras) 
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0. 6 R. 19 the summons has been duly served or order such service as it 
Motes 1-4 thinks fit. 

[1877, S. 82; 1859, S. 57.] 

Local Amendment 

CALCUTTA 

Substitute the following ; 

'‘B. 19. Where a summoiis is returned under Buie 17, the Court shall, if the 
return under that rule has not been verified by the declaration of the serving officer, 
and may, if it lias been so verified, examine the serving officer, on oath, or cause him 
to be so examined by another Court, touching his proceedings, and may make such 
further inquiry in the matter as it thinks fit; and shall either declare that the summons 
has been duly served or order such service as it thinks fit." 


1. ‘‘Examine on oath.** 

2. “Shall declare that the anmmonf has been duly served.** 

3. “Or order such service as it thinks fit.’* 

4. Proof of service. 


!• '^Examine on oath/* — If the return is not verified by the affidavit of the 
serving officer, the Court is bound to examine him before deciding as to the sufficiency 
of service; and the omission to do so is a material irregularity.^ It cannot be said that 
there is due service in such a case.^ 


2. ‘‘Shall declare that the summons has been duly serred.** — The words 
"duly served" in this rule mean, served in such a manner as to give the defendant 
information of the proceedings against him.^ Where, therefore, it appears from the 
return of the serving officer that there is no likelihood that the summons will come to 
the defendant’s knowledge in due time or a jirobability that it will not so come to his 
knowledge, the Court sliould not declare the summons as duly served.^ It has been 
held by the High Court of Bombay and by the Chief Court of Oudh that the Code in 
the matter of service of summons does not take into account the female members of 


the defendant’s family and does not rely upon the presumption that they will take 
steps to inform the defendant of what takes place in his absence.^ The High Courts of 
Madras and Calcutta have, on the other hand, held that an affixture of notice to the 
knowledge of the ivife of the defendant is sufficient service under the law.^ 

Before the Court decides that there has been due service, it must be satisfied 
that the provisions of Buie 17 were really complied with, namely that the serving 
officer had used all due and reasonable diligence to find the defendant before affixing 
the summons^ or that the defendant was keeping out of the way for purposes of 


Order 5 Rule 19 — Note 1 

1. [See (*16) 31 Ind Cas 479 (479). (U P B R). 
(»23) AIR 1923 Mad 27 (28).] 

2. (W) 3 C P L R 141 (141). 

Note 2 

1. (*17) AIR 1917 Sind 27 (28) : 11 Sind L R 71. 

2. (*97) 21 Bom 223 (225). (Defendant tempor- 
arily absent from home Court is not justidod 
in treating the fixing of a summons to his door 
as due service.) 

(’M) AIR 1914 Mad 169 (169). (Return “Defen- 
dant not in village”— rAffixture not due service.) 


(’32) AIR 1932 Lah 248 (249). (Service under 
O. 5 R. 17 only on the day previous to date of 
bearing held insufficient.) 

(’10) 6 Ind Gas 232 (283) (All). ('Thnie attain^ 
at personal service made — Service Bufllcient.) 
[See alio (’24) AIR 1924 Oudh 287 (288). (Flnt 
time affixed— No presumption that dafandant 
had notice of the suit.)] 

3. (’97) 21 Bom 228 (226). ' 

(’12) 16 Ind Cas 600 (601) : 16 Oudh Cas 68. > 

4. (’22) AIR 1922 Mad 98 (94) : 46 Mad 876. ' 

(’12) 13 Ind Oas 127 (128) (CalV ' ' ‘ 

8. (’26) AIR 1926 Oal 827 (880). ■ ; . ' / ! .1^ 
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avoiding service^ or that he refused service. 

There is a difference of opinion as to whether the declaration of due service 
under this tule should be express. In the undermentioned cases^ the High Court of 
Madras has held that an express order is necessary. The High Court of Allahabad also 
seems to take the same view.® In two other cases, however, the High Court of Madras 
held that the declaration may bo an implied one, e, g., where the Court orders 
attachment on receipt of tho return by the process-server of the notice.® The Oudh 
Chief Court and tho Lahore High Court have also taken a similar view.^® It is 
submitted that tho latter view is not correct. Tho provision for examination of the 
serving officer and for further inquiry in the absence of an affidavit by the serving 
officer, shows clearly that the spirit of the rule demands an express order. 

Tho order should be Inade as early as possible after tho summons is returned, 
and failure to pass such an order is not a more irregularity.^^ An ex parte decree passed 
without a declaration of due service is liable to be set asido.^^ Where the summons is 
returned unservod, the Court should pass subsequent orders, not vaguely but very 
clearly, stating the reason for non-service.^® 

Where summons is sent by one Court to another Court for service, the serving 
Court is tho proper Court to declare as to tho propriety of the service.^^ See also Notes 
to Eule 23, infra, 

8. **0f order euoh servioe as it thinks fit.” — Even where the provisions of 
Eule 17 have been technically comidied with, the Court may order fresh summons to 
another address or order service in another mode where it considers that tho defendant 
could not get knowledge of the suit by the service effected. In Khiroda Sundari Dasi 
V. Nabin Chandra Saha,^ tho High Court of Calcutta observed as follows : 

**lt is o[)cn to the Court oven where there has been a technical compliance with the 
provisions of Rule 17 to order service in another mode if tho Court thinks fit to do so in the 
interests of justice. The Court may in a case of this description, direct the issue of summons to 
purdanashin ladies by means of notice sent by registered post, so that the cover may, in duo 
course, roach tho lady herself.*’ 


4. Proof of servioe. — The best proof of service is the return which the serving 
officer is bound to send to the Court and which must contain all that he has done in tho 
matter of effecting service.^ As to the admissibility of . tho report in evidence without 
the serving officer being examined as a witness, see Note 3 to Eule 18. 


6. (’88) 1888 Pun Re No. 101, page 274. 

(’86) 10 Bom 202 (204). 

[See also (’05) 27 All 491 (493). (Procedure of 
this rule should l )0 complied with before issuing 
a warrant under 0. 16 R. 10.)] 

7. (*27) AIR 1927 Mad 813 (814). (Omission to 
make such declaration is not a mere irregularity.) 

(’33) AIR 1933 Mad 40G (406). 

(’08) 18 Mad L Jour 96 (97). 

(’33) AIR 1933 Mad 466 (470). (Unless Court 
declares service sufficient as imperatively ror^uir- 
ed by this rule, summons cannot be hold to bo 
served.) 

(’35) AIR 1935 Mad 438 (439). (Provisions of 
Rule 19 are imperative.) 

(’36) AIR 1936 Mad 812 (613). (Omission to make 
declaration is fatal when it is sought to apply 
constructive principle of res judicata against 
judgment-debtor.) 

(*37) AIR 1987 Mad 64 (87). (Sammons served oh 


refusal under 0. 5 R. 17 — Still declaration of 
service by Court is essential under 0. 5 R. 19 — 
Order passetl without such declaration does not 
constitute res judicata,) 

(’87) 1937 Mad W N 1H4 (186). 

8 . (’18) AIR 1918 All 331 (331, 332). 

9. (’09) 3 Ind Cas 474 (474) (Mad). 

(’14) AIR 1914 Mad 163 (154). 

10. (’32) AIR 1932 Oudh 326 (327). 

(’34) AIR 1934 Lah 985 (985). 

11. (’18) AIR 1918 All 831 (332). 

12. (’22) AIR 1922 Mad 417 (417). 

(’18) AIR 1918 All 331 (332). 

13. (’12) 15 Ind Cas 188 (188) (Mad). 

14. (’ll) 11 Ind Cas 39 (40, 41) : 83 All 649. 
[But see (’95) 22 Cal 889 (891).] 

Note 3 

1. (’16) AIR 1916 Cal 600 (602). 

Note 4 

1. (’72) 17 Suth W B 862 (863). 


0.8R.19 
Notes 2-i 
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Where there is a verification by the affidavit of the serving officer, the examination 
of the serving officer is a matter of discretion with the Court.* But the Court should not 
act mechanically on the affidavit of the serving officer. The Court ought to be satisfied 
that it can safely declare that the summons has been duly served.* 


Looal Amendment 

CALCUTTA 

Insert the following : 

tR. 19A. A declaration made and subscribed by a serving officer shall be received 
as ovid(|bce of the facts as to the service or attempted service of the summons.** 


R. 20. [Ss. 82, Para. 2; 83, 84.] ( 1 ) Where the Court is 
e ...... . . satisfied that there is reason to believe that the 

defendant is keeping out of the way for the pur- 
pose of avoiding service, or that for any other reason the summons 
cannot be served in the ordinary way, the Court shall order the 
summons to be served by affixing a copy thereof in some con- 
spicuous place in the Court-house, and also upon some conspicuous 
part of the house (if any) in which the defendant is known to have 
last resided or carried on business or personally worked for gain, 
or in such other manner as the Court thinks fit. 

( 3 ) Service substituted by order of the Court shall be as 
Effect of effectual as if it had been made on the defen- 

dant personally. 

( 3 ) Where service is substituted by order 
of the Court, the Court shall fix such time for 
the appearance of the defendant as the case 

may require. 

[1877, Ss. 82, 83, 84; 1859, Ss. 57, 58, 85.] 


•ervice 


Where eenrice eubfti- 
tuted time for appeariuice 
to be fixed. 


1. Scope of the Rule. 

2. **Wbere ibe Court if setiffied.*’ 

3. Evasion of service by the defendant. 

4. Non-possibility of service for other 

reasons. 


5. Mode of effecting substituted service. 

6. ‘‘Shall fix such tine.’*-- Sub-rule 3. 

7. Return of substituted service. 

8. Substituted service is as effective as 

personal service. 

9. Revision. 


Other Topics (miscellaneous) 

Appellate Court's jurisdiction to question propriety of 
ordering substitute service. See Note 2. 

Service of process on unknown person. See Note 4. 


2. (’82) AIB 1982 Oudh 826 (827). 3. (’87) 1987 Mad W N 184 (166). 
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1. Scope of the Rale. — This rule enaots the third of the three modes of service 
prescribed by the Code and referred to in Note 1 to 0. 5 B. 10 and is called substituted 
service. It is to be adopted where there is reason to believe that the defendant is keeping 
out of the way for the purpose of evading service or that for some other reason the 
summons cannot he served in the ordinary way. But it should not be used in a way 
which is unbusinesslike or ridiculous, e. g., where substituted service is made by affixture 
to the door of the court-house by way of serving the defendant admitted on all hands 
to be in Natal, South Africa.^ 

The substituted service under this rule, unlike the two other modes of service, 
can only be taken by order of the Court to that effect.^ And it can be ordered only 
in cases where a personal service could have been effected if there were no difficulties 
in the way.® Thus, a foreign sovereign over whom the Courts have no jurisdiction cannot 
be ordered to be served by substitution under this rule.'* 

It has been held by the High Court of Allahabad^ that a notice to show cause 
why a person should not be apjwintod guardian of an infant, cannot be served by 
substituted service under this rule. 

The procedure laid down by this rule will also be applicable to the service of 
notice in appeals.® See Order 48 Rule 2. 

2. Where the Court is eatisfled.” — Before ordering substituted service 
the Court should be satisfied that the conditions on which alone it can be ordered exist, 
namely, that the defendant is keeping out of the way to avoid service^ or that for 
any other reason service cannot be effected in the ordinary way.® The Court is not 
bound to order substituted service merely because the defendant has refused to accept 
service.® The mere statement of the plaintiff that ho cannot ascertain the address of 
the defendant, without proof of reasonable efforts having boon made to find out his 
whereabouts, is not enough to enable the Court to pass an order for substituted service.* 
Where, however, the plaintiff has done his best to get the defendant served personally 
and fails® or the Court is satisfied from the affidavit of the serving officer that the 
defendant is purposely evading service,® an order for substituted service can properly 
be made. 

The non-fulfilment of either condition necessary before an order under this 
rule can be passed is a material irregularity^ and an ex parte decree jmssed on such 


Order 5 Rule 20 — Note 1 

1. (*29) AIR 1929 Cal 563 (557) : 57 Cal 538, 

2. (’20) AIR 1920 Lah 69 (70). 

3. (1876) 1 C P D 563(567), Sloinan v. New Zea- 
land Governor and Govornment. (Case of Colonial 
Govornmont.) 

(1915) 1KB 867 (887), Porter v. Prcndeiiberg. 
(Case of a defendant who is an alien enemy.) 
(1913) W N 62 (63), Kemp v. Nocchi. 

(1886) 56 L J Q B 89 (91), Field v. Bennett. 
(1889) 28 Q B D 895 (897, 898), Fry v. Moore. 

4. (1894) 1 Q B 149 (158, 160), Mighell v. Sultan 
of Johoro. 

(1912) L B 1912 P 92, Statham v. Statham. 

5. (’80) AIB 1980 All 609 (609, 610). 

6. (’69) 11 Suth W B 496 (496), 

Note 2 

1. (’79) 4 Cal L Rep 897 (897, 896). (Following 
19WB856.) 


T’05) 7 Bom L R 159 (160). 

(’74) 22 Suth W R 482 (482, 483). 

(’73) 19 Suth W R 353 (356) (P C). 

(’32) AIR 1932 Mad 472 (472, 473). (Substituted, 
service cannot bo invalidated on the ground that 
the Court’s belief as to its necessitv was erroneous.) 

2. (’26) 94 Ind Gas 395 (395) (Nag). 

3. (’36) AIR 1935 Lah 171 (172). 

4. (’07) 4 Low Bur Rul 195 (196) (P B). 

(’28) 107 Ind Cas 282 (283) (Lah). (Plaintiff each 
time giving different addresses — Inference is 
that correct address is not known to plaintiff 
Order under this rule not proper.) 

5. (’80) AIR 1980 Lah 897 (899). 

6. (’68) 1868 Pun Re No. 36. 

(’70) 1870 Pun Re No. 68. 

(’31) AIR 1931 Pat 420 (421). (In such cases it is 
the duty of the Court to order substituted 
service.) 

7. (’88) 1888 Pun Re No. 104, p. 274. (Whether 
defendant avoided service or not, not deter- 
mined.) 


0. 8 ILiSO 
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service being accepted as sufficient, will be set aside on an application under 0. 9,. 
B. 13.^ Thus, where the plaintiff knew the whereabouts of the defendant but obtained^ 
by false representation an order for substituted service by giving the Court to under- 
stand that the defendant had been deliberately avoiding service, it was held that the 
defendant had not been properly served as required by law and the ess parte proceedings- 
against him were not binding on him.® 

The advisability of effecting substituted service is a matter primarily for the- 
trial Court, and the Appellate Court has no jurisdiction to consider whether the order 
of the trial Court is based on sufficient grounds. It has only to see whether the order 
issued is according to law and whether the trial Court was satisfied that the conditions 
of this rule were fulfilled.^® 


8. EYasion of servloe by the defendant.— The question when the defendant- 
must be deemed to be keeping out of the way has to be determined according to the 
circumstances of each case.^ Mere temporary absence on the part of the defendant does 
not amount to evasion.^ Where the plaintiff knew all along that the defendant had left a 
certain place two or three years before the suit, and he further knew that the defendant 
had left his brother in that place and was in communication with him, it cannot be 
said that there has been an evasion of service by the defendant.® But where a man gets 
away from the serving officer and shuts himself up with the obvious intention of not 
allowing the process-server to hold any communication with him, it clearly amounts to^ 
evasion.^ 

4. Non-possibility of servioe for other reasons. — Even though the 
defendant is not keeping out of the way, the Court has got power to order substituted* 
service if it is satisfied that for any other reason the summons cannot be served in ther- 
ordinary manner.^ Thus, where by the custom in India the respondent, a Hindu woman, 
of rank, could not be served personally, the Judicial Committee ordered service under 
this rule on her Dewan.® So also in the case of unascertained persons or persons who* 
cannot be traced and abput whom it cannot be ascertained whether they are alive or 
dead, substituted service can be ordered. Thus, it has been held that where one of the 
co-owners is missing, the only reasonable course is to make, him and his heirs parties 
and take out substituted service.® 


5. Mode of effeotind substituted serYioe.— Service under this rule is effected 
by affixing a copy of the summons on the Notice Board of the Court-house, by affixing 
another copy to the outer door of the house in which the defendant was known to have 
last resided and by advertising in such of the newspapers as the Court may direct.^ It 
has been held by the High Court of Lahore that the service by affixture will be bad 
unless a copy of the plaint is also affixed along with the summons.® The fact that 


8. (*26) AIR 1928 Lah 799 (800). 

9. (’35) AIR 1935 Lah 129 (129). 

10. (*27) AIR 1927 Mad 507 (507). 

(’33) AIR 1933 Lah 288 (289). 

(’31) AIR 1931 Lah 118 (118). 

[But tee (’35) AIR 1935 Lah 169 (170). (Question 
as to advisability of effecting substituted service 
— Order on such point — Appellate Court can 
examine legality of such order.)] 

Note 3 

1. (’98) 21 Mad 324 (326). 

(’97) 1 Gal W K 104 (104). (Father not knowing 
where the defendant son is— Process-server going 
to defendant's house thrice and not finding him 


amounts to evasion.) 

2. (’98) 21 Mad 419 (420). 

(’06) 29 Mad 324 (325). 

3. (’24) AIR 1924 Lah 191 (191). 

4. (’28) AIR 1928 All 118 (119). 

Note 4 

1. (*26) 94 Ind Cas 395 (395) (Nag). 

(’02) 1902 Pun L Rep No. 46, p. 172 (174). 

2. (1841) 2 Moo Ind App 263 (268) (P 0). 

3. (’10) 6 Ind Cas 244 (246, 246, 247) (Cal).. 

Notes 

1. ('97) 1 Cal W N 104 (104). 

2. ('27) AIR 1927 Lah 376 (377). 
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copy of the summons was affixed to a tree reasonably near the defendant’s hut would 
not invalidate the service.^ 

6. "Shall fix Buoh time’* — Sub-rule (8)t — Under this rule the Court is bound 
to fix a time for the appearance of the defendant and it should see that ample and 
reasonable time is allowed for notice to come to the knowledge of the person concerned.^ 
Thus, the publication of a notice in a newspaper in Lahore requiring a party at Hardoi 
to appear in Gurdaspur Court on the next day of the issue of paper is not a valid 
substituted service* 

?• Return of substituted servioea — There is no provision in the Code for 
the return of such service showing how and when it was effected. But the Courts 
generally satisfy themselves by^the affidavit or examination of the affixing officer and the 
production of the newspaper in which the notice was published.^ 

8. Substituted serviof is as effeotiYs as personal servioe. — Sub.rule (2) 
of this rule provides that service substituted by order of the Court shall be as effectual 
as personal service.^ The words “as efFectual” mean “as effectual for the purpose of 
enabling the Court to proceed with the suit.”* 

Where service has been effected under this rule and an ex parte decree is passed, 
the defendant is entitled to show that the circumstances justifying the order for such 
service did not exist, c. p., he can show that he was not keeping out of the way for the 
purpose of avoiding service.* The fact that the original summons was destroyed will bo 
no ground for refusing to set aside an ex parte decree.'* 

As to whether substituted service under this rule “is due service,” within the 
meaning of Article 164 of the Limitation Act and whether time for an application to 
set aside an ex parte decree passed after such service runs from the date of the decree or 
from the date of the defendant’s knowledge of the decree, see the Authors Commentary 
on the Limitation Act, Article 164 and the Notes thereto. 

9. RsYision. — An order made under this rule without ascertaining whether 
the necessary conditions exist is ojien to revision.^ 


Looal Amendments 

OUDH 

Insert the following : 

“R. 20A. (1) Where the defendant resides in British India outside the province 
of Oudh or within the limits of headquarters town of a district in the province, a 
summons may be served on him by registered post, and in this case, where an 


3. (’23) AIR 1923 Nag 13 (15). 

Note 6 

1. (’78) 2 Bom 449 (452). 

(’28) AIR 1928 Rang 185 (185, 186) : 6 Rang 218. 

(’82) AIR 1032 Lah 248 (249). (One day between 
date of Bubstituted service under Rule 17 and 
hearing of appeal obviously inadequate except in 
special circumstancos.) 

2. (’29) AIR 1929 Lah 285 (236). 

Note? 

1. [See (’35) AIR 1935 Pesh 112 (113). (State- 
ment of procoBB-servor that substitute service 
has been made — Ex ^arte decree passed— Pre- 
sumption that substituted service has been 
actually effected can be rebutted,) ] 


Note 8 

1. (’28) AIR 1928 Mad 1052 (1054). 

Bourke 0. G. 25. 

(’31) AIR 1931 Mad 813 (816) : 55 Mad 223. 

(’38) AIR 1938 Oudh 11 (12). 

(’34) AIR 1934 Gal 745 (746). 

2. (’13) 19 Ind Gas 425 (426) : 9 Nag L R 35. 

3. (’13) 19 Ind Gas 425 (426) : 9 Nag L R 35. 
(’34) AIR 1984 Gal 745 (746). 

4. (’04) 1904 Pun Re No. 42 page 131. 

Note 9 

1. (’88) 1888 Pun Re No. 104, page 274. 

[See (’32) AIR 1932 Mad 472 (472). (Whether 
necessary conditions existed was ascertained by 
the Court-Revision was not allowed.)] 


4 ' 

0. 6 R. 80 
Notes (hO 
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aoi 

(Oudh) 


O.5IL20A 

(Rangoon) 


acknowledgment purporting to be signed by the defendant or an endorsement by a 
postal servant that the defendant refused service has been received, the process shall, 
unless the contrary is proved, be deemed to have been served. 

(2) Where the registered address of the defendant or opposite party, as defined in 
0. 8 B. 11, is within the limits of a headquarters town or of a municipality of India 
(including Burma) or Ceylon, a notice, summons or other process may be served on 
him at that address by registered ^wst and such service shall be deemed to be as 
effectual as if the notice or process had been personally served." 

RANGOON 

The following shall be inserted : 

"20A. (1) Every plaintiff, appellant or applicant on presenting or on entering an 
appearance to prosecute a plaint, memorandum of appeal, or originating petition or 
application, shall at the same time file in Court a proceeding stating his address for 
service. 

(2) Every defendant or respondent who intends to appear and defend any suit, 
appeal, or originating petition or application shall on or before the date fixed for his 
appearance in the summons or notice served on him file in Court a proceeding stating 
his address fur service. 

(3) Such address for service shall be within the local limits of the jurisdiction of the 
Court in which the suit, appeal, or petition or application is filed, or of the District 
Court within whose jurisdiction the party ordinarily resides. 

(4) Where any party fails to file an address for service, as required by sub-rule (1) 
or sub-rule (2), he shall, if a plaintiff, appellant or applicant, be liable to have his suit, 
appeal, petition or application, dismissed for want of prosecution, and, if a defendant or 
respondent, be liable to have his defence, if any, struck out and to be placed in the 
same position as if he had not defended. Any party may apply for such an order 
against an opposite patty, and the Court may on such application make such order as 
it thinks just. 

(5) Where a party is not found at the address given by him for service, and no 
agent or adult member of his family on whom a notice or process can be served is 
found at the address, a copy of the notice or process shall be affixed on the outer door 
or some other conspicuous part of the house or place which has been given as the 
address for service ; and such service shall be deemed to be as effectual as if the notice 
or process had been personally served on the party. 

(6) Where a party is represented by an advocate or pleader, notices or processes for 
service on him shall be served in the manner prescribed by 0. 3 B. 5, unless the Court 
directs service at the address for service given by such party. 

(7) A party who desires to change the address for service given by him under 
sub-rule (1) or sub-rule (2) shall present a verified petition to that effect, and the 
Court may direct the amendment of the record accordingly. Notice of every such 
petition shall be given to all other parties to the proceedings. 

(8) Nothing in this rule shall prevent the Court from directing the service of a notice 
or process in any other manner if it thinks fit to do so." 
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R. 21. [S- 85. ] A summons may be s$nt by tbe Court by 
Service of tummoiM which it is issued, whether within or without 
jlSUfc.' province, either by one of its officers or by 
tion ot another Court, post to any Court (not being the High Court) 
having jurisdiction in the place where the defendant resides. 
[1877,8.85; 1859,8.59.] 


1. Service of cummoni outcide juricdiction. 

2. Service by registered post. Soe Note 2 to Order 5 Rule 10. 

1. Service of summons outside jurisdiction. — As a rule a Court cannot 
serve its own process outside its jurisdiction.^ Under this rule a summons against a 
defendant residing witiiin the jurisdiction of another Court should ho sent to that 
Court by one of the officers of the Court issuing the summons, or by post, and it is the 
duty of the Court so receiving the summons to serve it on the defendant. (See Rule 23.) 
The service of summons effected outside the jurisdiction of the Court issuing it, and 
without any order of the Court having jurisdiction, is irregular.* 

2. Service by registered post. — See Note 2 to Order 5 Rule 10. 


Local Amendments 

BOMBAY 

The following shall he inserted : 

‘*R. 21A. Where the plaintiff so desires, the Court may, notwithstanding anything 
Service of summons by foregoing rules and whether the defendant resides 

prft.paicl post wherever the within the jurisdiction of the Court or not, cause the summons 
defendant may he residing 1^0 addressed to the defendant at the place where ho is 
1 painti so esires, residing, and sent to him by registered post pre-paid for 

acknowledgment provided that such place is at a town or village in British India which 
is the headquarters of a district or recognised suh-division of a district, such as a taluka, 
tahsil or mahal, or in which a municipality has been established, or to which the 
provisions of this rule may from time to time he extended by a Notification by the 
High Court published in the Bombay Government Gazette. An acknowledgment pur- 
porting to be signed by the defendant shall be deemed by the Court issuing the 
summons to be prima facie proof of service. In all other cases the Court shall hold 
such enquiry as it thinks fit and either declare the summons to have been duly served 
or order such further service as may in its opinion bo necessary.*' 

RANGOON 

The following shall be inserted : 

"B. 21A. When any summons is sent for service by a Court to any Court situated 
beyond the limits of Burma, it shall, unless it is written in English, be accompanied 


Order 5 Rule 21 — Note 1 

1. (18G2) 1 Hyde 186 (140). (High Court can. 
not serve its own procesB out of the local limits 
of its jurisdiction.) 

(*68) 10 Buth W R 849 (850). (Special bailiff can- 
not be sent to serve process in foreign territory.) 

2. (’26) AIR 1925 Bang 825 (826) : 8 Rang 289. 


[But see (’78) 19 Buth W R 284 (286). (Service 
on defendant residing in another district, by 
a peon from the Court of the Collector of the Dis- 
trict in which the suit is brought, instead of 
through the Collector of the District in which 
the dden^nts reside is not such an irregularity 
as vitiates the whole proceedings.)] 


0. 9 R. 21 


O. 5 R.;21A 
(Bombay) 


O. 5 R. 21A 
(Rangoon) 



o.6S.ai& 

(Rangoon) 


O, 5 R. 21A 
(Sind) 


0. 6 R. 22 
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by a translation in English or in the language of the locality in which it is to be 
served.** 

SIND 

Insert the following : 

“S. 21A. Service of summons ly pre-paid post wherever the defendant may he 
residing, if plaintijf so desires, — Where the plaintiff so desires, the Court may, 
notwithstanding anything in the foregoing rules and whether the defendant resides 
within the jurisdiction of the Court or not, cause the summons to be addressed to the 
defendant at the place where he is residing, and sent to him by registered post pre-paid 
for acknowledgment, provided that such place is at a town or village in British India 
which is the headquarters of a district or a recognised sub-division of a district, such 
as a taluka, or to which the provisions of this rule may, from time to time, bo 
extended by a notification by the Court of Judicial Commissioner of Sind, published 
in the Sind Official Gazette, An acknowledgment purporting to bo signed by the 
defendant shall be deemed by the Court issuing the summons to be prima facie proof 
of service. In all other cases the Court shall hold such enquiry as it thinks fit and 
either declare the summons to have been duly served or order such further service as 
may in its opinion be necessary.** 


R. 22. [S. 86.] Where a summons issued by any Court 
• I,, p -j established beyond the limits of the towns of 
towMo?.ummoiu'^'u^*by Calcutta, Madras 'and Bombay is to be served 
Court, ouuide. within any such limits, it shall be sent to the 

Court of Small Causes within whose jurisdiction it is to be served. 
[ 1877 , 8 . 86 .] 

a. Substituted by the Govornment of ludia (Adaptation of Indian Laws) Order, 1987, for 
*'Bonibay and Rangoon.” 

Local AmendmentB 

BOMBAY 

Add the following proviso : 

** Provided that where any such summons is to be served within the limits of 
the town of Bombay, it may be addressed to the defendant at the place within such 
limits where he is residing and may be sent to him by the Court by post registered 
for acknowledgment. An acknowledgment purporting to bo signed by the defendant or 
an endorsement by a postal servant that the defendant refused service shall be deemed 
by the Court issuing the summons to be prima facie proof of service. In all other oases 
the Court shall hold such enquiry as it thinks fit and either declare the summons to 
have been duly served or order such further service as may in its opinion be necessary.*’ 
RANGOON 

Add the following proviso : 

“iProvided that where such summons is to be served within the limits of the 
town of Rangoon, the Court may, in addition to or in substitution of any other mode of 
service, send the sumtnons by registered post to the defendant at the. place, within such 
limits where he is residing or carrying on business. An acknowledgment purporting,^ 
be signed by the defendant, or an endorsement by a postalservant that the defttsdimt 
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refused service may be deemed by the Court issuing the summons to be prima facie 
proof of service thereof.” 


R. 23. [S. 85.] The Court to which a summons is sent 
Dutyof Court to which uuder lule 21 or rule 22 shall, upon receipt 
(ummoMit tent. thereof, procood as if it had been issued by 

such Court and shall then return the summons to the Court of 
issue, together with the record (if any) of its proceedings with 
r^ard thereto. 

[1877, S. 85; 1859, S. 59.] 


lo Sufficiency of service. 

2. Form of return — See Form 10 Appendix B| Schedule 1. 
la Buffloienoy of services — There is a confliefc of opinion as to whether the 
Court to which the summons has been transmitted for the service has ix)wer to declare 
as to the suiliciency of service and the effect of suck a declaration on the powers of the 
transmitting Court. According to the High Court of Calcutta, Section 85 (0. 5 B. 23) 
does not require the Court which served the summons, to make a return to the Court 
from which it issued touching the sufficiency of service. The duty of the serving Court, 
according to the Calcutta view, is to proceed on receipt of the summons, as if it had 
itself issued it, and then to return it, with the record, if any, framed under this rule, 
to the Court which issued it. It then devolves upon the Court issuing the summons to 
determine upon the sufficiency of service before proceeding to try the suit.^ The 
Allahabad* and Bombay* High Courts as well as the Chief Courts of Oudh* and Lower 
Burma® have hold, on tlie other hand, that the last sentence of Buie 19 enaldes the 
serving Court also to mako a declaration as to sufficiency of service as that Court is in tlie 
best position to decide whether the process has been duly served or not, and that such a 
declaration raises a strong presumption of due and proper service. But this presumption 
obtains only donee probetur in contrarium (until the contrary be proved) and there may 
now and then occur cases, where there is something in the return distinctly negativing 
that presumption.* Such occasions are of course rare and on those occasions, the Court 
issuing the process should not interfere unless it be on strong and good evidence. The 
certificate of return must, however, be signed by the Judge himself and not by the 
mwisarimJ 

2. Form of return. — See Form 10, Appendix B, Schedule I. 


Looal Amendment 

RANGOON 

Insert the following : 

*'B. 23 A. (1) Before re-transmitting a summons received from another Court for service, 
tlie Court shall either take down the deposition of the peon serving the summons as to 
the time when, and the manner in which the summons was served ; or cause the peon 


Order 5 Rule 23 — Note 1 

1. (’05) 22 Cal 889 (891). 

2. ('ll) 11 Ind Oas 89 (41) : 88 All 649. 

3. (*86) 10 Bom 202 (206). 

4. (*24) AIR 1924 Oudh 287 (288). (Here the 


serving Court did not satisfy itself as to suffi. 
ciency of service.) 

5. (’7S.’9a) 1873-92 Low Bur Bui 639. 

6. <’86) 10 Bom 202 (306). 

7. (*24) AIB 1934 Oudh 387 (288). 


0. 5. B. » 

0. S R. 28 


O. S R. 23A 
(Rangoon) 



Ik. B s. asi 

(Rangoon) 


0. 6 R. 21 


a 6 B. 25 
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to make an affidavit before the bailiff, if the bailiff has been ecdtpowered to administer 
oaths ; and shall transmit the same together with the summons, to the Court whence 
the summons originally issued. In the case of processes received from other provinces 
the deposition or affidavit of the peon serving the summons, if not recorded in English, 
shall be translated into English, before the summons is returned to the issuing Court. 

(2) In the case of processes received from India, if the person on whom the 
summons is to be served is not personally known to the process-server an affidavit or 
deposition by the person, who pointed out to the process-server the said person or his 
ordinary residence or place of business shall also be attached to the summons. 

(3) When a process is forwarded for service by one Court in Burma to another 
Court in Burma and when the person on whom the process is to be served is not 
personally known to the process-server,* the case, in connexion with which the process 
was issued, shall not be heard ex parte without an affidavit or deposition of some 
person who pointed out to the process-server the person to be served or his ordinary 
residence. The onus shall be upon the person at whose instance the summons is issued, 
either himself or by an agent, to point out to the process-server the person on whom 
the process is to be served or his ordinary residence or place of business. 

(4) When the summons has been returned by the process-server under Rule 17, a 
declaration of due service or of failure to servo shall be recorded in Form (Civil) 47, 
and sent with the summons to the Court by which it was issued.” 

R. 24. [Ss. 87,88.] Where the defendant is confined in a 
Service on defendent prison, the summons shall be delivered or sent 
in priMn. Q^herwise to the officer in charge of 

the prison for service on the defendant. 

[1877, Ss. 87, 88.] 


R. 25. [S. 89.] Where the defendant resides out of British 

Service where defen- Bvithh Il^dU 

dent reiidec outof Britidi ompowerod to accopt sorvico, the summons 
Indie end bee no egent. ^ addrcssod to the defendant at the place 

where he is residing and sent to him by post, if there is ‘p<!^tal 
(communication between such place and the place where the Court 
is situate. 

[1877, S. 89; 1859, S. 60.] 

Local Amendments 


ALLAHABAD 

For the word 

MADRAS 


“shall” in the fourth line read the word “may.' 


Substitute the following for Rule 25 : 

“Where the defendant resides out of British India and has no agent in British 

Service where defendant empowered to accept service, the summons ipay be 

resides out of British India ^^^^esed to the defendant at the place where he is residing 
and has no agent# and sent to him by post, if there is postal oommanioatipn 

between such place and the place where the Oourt is aitiiato:: 
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Provided thst it* by any arrangement between the Local Government of the 
Province in which the Court issuing the summons is situate and the Government of 
the foreign territory in which the defendant resides, the summons can bo served by an 
officer of the Government of such territory, the summons may bo sent to such officer in 
8uch manner as by the said arrangement may have been agreed upon.” 

NAGPUR 

Substitute “may” for “shall.” 

OUDH 

Substitute the word “may” in place of the word “shall.” 

RANGOON 

The words “may be addressed” shall be substittited for the words “shall be 
addressed.” 



1. Scope of the Rule. 

2. Service by post. See Noto to 0. 5 K. 10, 

It Scope of the Rule. — This rule applies only where the defendant resides 
out of British India. Where lie is a resident of British India but is out of British 
India only temporarily, this rule does not apply.^ In cases where the defendant resides 
out of British India, service of process is to be effected by registered post.® 

Where the respondent had left for England, service on him was ordered to bo 
made through an agent in England appointed for the purpose.® 

It is advisable to send the summons under this rule in a registered cover* 
rather than in the form of a registered post card.® 

2« SerYioe by post. — See Note 2 to Order 5 Buie 10. 


Local Amendments 

ALLAHABAD 

Add the following : 

“R. 25A. When the defendant resides in British India but outside the limits of the 
United Provinces of Agra and Oudh, the Court may, in addition to, or in substitution 
for any other mode of service, send the summons by post to the defendant at the place 
where he is residing or carrying on business. An acknowledgment purporting to be 
signed by the defendant, or an endorsement by a postal servant that the defendant 
refund service, may bo deemed by the Court issuing the summons to be prima facie 
proof of service.” 

NAGPUR 

Add the following rule : 

“R.25A. Where the defendant resides in British India but outside the limits of 
Service where defendant Central Provincea, the Court may, in addition to any 
resides in British India other mode of service, send the summons by registered post 
Previn ^ ® Central tg the defendant at the place where he is residing or carrying 
on business. An acknowledgment purporting to be signed by 
him, or an endorsement by a postal servant that the defendant refused service may bo 
deemed by the Court issuing the summons to be prima facie proof of service.” 


Order 8 Rule 25 — Nete 1 

1. ('ll) 13 Ind Cas 420 (421) (Mad). 

2. (’17) AIR 1917 Mad 416 (416). 

(’97) 21 Bom 413 (418). (Defendant redding at 
Bushiro — Service by poet proper— 18 Bom 806, 


Distinguished.) 

(’22) AIR 1922 Pat 376 (877) : 1 Pat 48. 

3. (’09) 1 Ind Cas 168 (161) : 86 Cal 226. 

4. (’71) 15 Suth W R 31 (81). 

8. (’29) AIR 1929 Cal 668 (667) : 67 Oal 638. 


0. S R. 2S- 
NotM 1-2. 


O. 5 R. 28A. 
(AUaliebed) 


O. 5 R. 28A 
(Nagpur) 



%.8R,Sfli 

^(Rangoon) 


0. 6 R. 86 
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RANGOON 

The following shall be inserted : 

**B. 25A. Where the defendant resides in British India but outside the limits of 
the Province of Burma, the Court may, in addition to or in substitution of any other 
mode of service, send the summons by i^gistered post to the defendant at the place 
where he is residing or carrying on business. An acknowledgment purporting to be 
signed by the defendant, or an endorsement by a postal servant that the defendant 
refused service, may be deemed by the Court issuing the summons to be prima facie 
proof of service thereof.” 


R. 26. [S. 90.] Where — 

('a^ in the exercise of any foreign jurisdiction vested in His 
- . . , . , . Majesty or in Hhe Central Government or the 
lory through Political Cvown Representative^ a Political Agent has 
Agent or Court. appointed, or a Court has been established 

or continued, with power to serve a summons issued by a Court 
under this Code in any foreign territory in which the defendant 
resides, or 

\(h) "the Provincial Government has, by notification in the 
^Official Gazette, declared, in respect of any Court situate in any 
such territory and not establish^ or continued in the exercise of 
any such jurisdiction as aforesaid, that service by such Court of 
any summons Hssued under this Code by a Court of the Province 
shall be deemed to. be valid service] 

the summons may be sent to such Political Agent or Court, by 
post or otherwise, for the purpose of being served upon the 
defendant ; and, if the Political Agent or Court returns the sum- 
mons with an endorsement signed by such Political Agent or by 
the Judge or other officer of the Court that the summons has been 
served on the defendant in manner hereinbefore directed, such 
endorsement shall be deemed to be evidence of service. 


[1877, Ss. 90, 92 -,1859,8. 66.] 

a. Substituted by the Govemment of India (Adaptation of Indian Laws) Order, 1937, for “the 
Governor-Goneral in Council.” 

b. Sub-rule substituted by the Second Repealing and Amending Act, 1914, Section 2 and 
Schedule I for the original sub-rule. 

c. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1981, to 
“Gazette of India.” 

d. Substitated by ibid for “issued by a Court under this Code.” 


ALLAHABAD 


Local Amendments 


A/i^ the words "the summons may" insert the words "in addition to, w, in ' 
substitution for the method permitted by Buie 26." . 
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MADRAS 

the following : 

“Where — 

( a) in the exercise of any foreign jurisdiction vested in His Majesty or in the 
Service in foreign terri- Governor-General in Council, a Political Agent has been 

tory through Political Agent appointed, or a Court has been established or continued, with 
or Court or by special po^er to serve a summons issued by a Court under this Code 
^ in any foreign territory in which the defendant resides, or 

(b) the Governor. General in Council has, by notification in the Gazette of 
India^ declared, in respect of any Court situate in any such territory and not estab- 
lished or continued in the exercise of any such jurisdiction as aforesaid, that service by 
such Court of any summons isbued by a Court under this Code shall be deemed to be 
valid service, or 

(c) by any arrangement between the Local Government of the Province in 
which the Court issuing the summons is situate and the Government of the foreign 
territory in which the defendant resides the summons can be served by an officer of the 
Government of such territory ; 

the summons may be sent to such Political Agent or Court, or in such manner as 
may have been agreed upon to the proper officer of the Government of the foreign 
territory by post or otherwise, for the purpose of being served upon the defendant; and, 
if the summons is returned with an endorsement signed by such Political Agent or by 
the Judge or other officer of the Court or by the officer of the Government of the foreign 
territory that the summons has been served on the defendant in manner hereinbefore 
directed, such endorsement shall be deemed to be evidence of service.” 

NAGPUR 

In Buie 26, insert the words “in addition to or in substitution for the method 
permitted by Buie 25,” between the words “may” and “be sent.” 

OUDH 

In Buie 26 (6), after the words “the summons may,” insert the words “in addition 
to, or in substitution for the method permitted by Buie 25.” 



1. Amendments after 1908. 

2. Scope and object of the Rule. 

3. Endorsement is evidence of service. 

1. Amendments after 1908* — The words within the brackets in clause (b) 
of this rule have been inserted by Act XVII of 1914. For other amendments, see foot- 
notes to the text of the Buie. 

2. Scope and object of the Rule* — A special bailiff cannot be sent to execute 

a civil process in a foreign territory.^ This rule provides for the service of summons in 

a foreign territory through a Political Agent or Court. Such summons may be sent 

direct by the Court and not necessarily through the District Judge.^ A Court is not 
hound to proceed under this rule but can proceed under Buie 26 even where this rule 
applies* 

As no resident of a foreign territory can be compelled to appear before a British 
Indian Tribunal, service according to this rule is unnecessary if a mere notification of 
the proceedings is valid under the law of the tribunal.* 

Order 5 Rule 26 — Note 2 

1. (*68) 10 Sutb W R 840 (850). 3. (*01) 28 All 99 (101). 

2. (’01) 38 AU 99 (101); 4. (’09) 1869 Pun Re No. 83. 


e.iH.2« 

NofeMlHI 


8CPC. 92. 
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8EBVI0B ON PUBUO OFNIOBB 


OfSB.ac 
Vote 8 


0. 5 B. 87 


8. Endonement is evldenoe of s«nrioe. — Under Bulee 18 and 19 of thi» 
Order, the return of the serving officer is no evidence of service. The Court has to- 
satisfy itself of the correctness of the return. But the return of service duly made 
under this rule is itself evidence of service. 


R. 27. [S- 422.] Where the defendant is a public officer 
(not belonging to His Majesty’s military/ naval 
or Mf foicGS * *), or is the servant of a railway 
“ ***** company or local authority, the Court may, if 
it appears to it that the summons may be most 
conveniently so served, send it for service on the defendant to the 
head of the office in which he is employed, together with a copy 
to be retained by the defendant. 


[1877, Ss. 422, 468; 1859, Ss. 62, 68.] 

a. Substituted by the Bepealing and Amending Act, 1027, S. 2 and Sch. I for ‘*or naval." 

b. The words "or His ^lajesty^s Indian Marine Service" were repealed by the Amending Act,. 
1934, Section 2 and Schedule. 

Local Amendments 

ALLAHABAD 

Add the following note : 

**Note to Order 6 Buie 27. — (1) A list of heads of offices to whom summonses 
shall be sent for service on the servants of Bailway Companies working in whole or in'* 
part in these provinces is given in Appendix II of the General Buies (Civil). 

(2) In every case where a Court sees fit to issue a summons direct to any 
public servant other than a soldier under Order 16, simultaneously with the issue of 
summons, notice shall be sent to the head of the office in which the person concerned is 
employed, in order that arrangements may be made for the performance of the dutiea 
of such persons. 

IlluBtration 

If the Court sees fit to issue a summons to a Kanungo or Patwari it shall inform the Collector 
of the district, and if to a Sub-Registrar it ^11 inform the District Registrar to whom the Sub- 
Registrar is subordinate." 

MADRAS 

After the words “send it” insert the words “by registered post pre-paid for 
acknowledgment.” 

RANGOON 

Delete the words “or His Majesty's Indian Marine Service.” 


1. Legislative chaiiges, 

2. Scope of Um Rule. 

3. Officer of Hk llid*ity*e naval or air forces ^ 

How eerved. See Rule 28. - 

1. Ls^latlTe pliaiidMi. — For the words "or naval” the words "naval ; 
air" have be^ Bofaetituted by Aot X (rf 1927i Schedule I. -V 
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9» Scope of the Riilo«%i»- This rule is only permissive. Non-oomplianoe vrith 0. 5 B« 2T 

the provisions of this rule is per se no ground for setting aside an ex parte decree.^ Hotel I'S 

8. Officer of Hie HoJeety's nsyal or air foreee — How leryed. — See 

Buie 28 infra. 


R, 28. [S* 468] Where the defendant is a soldier, 'sailor 
Serriceoa Midiwt. W airman, the Court shall send the summons for 
>Miior* or •■rmen. gervico to Ms Commanding officer together with a 
copy to be retained by the defendant. 

[1877, S. 468; 1859, S. 62.] 

a. Insertod by tho Amending Act, 1984, Section 2 and Schedule. 

b. Insertod by the Repealing and Amending Act, 1927, Section 2 and Schedule I, 

Local Amendments 

ALLAHABAD 

Tho present Rule 28 shall be numbered 28 (1). 

Add the following as Rules 28 (2), (3), (4) and (5) : 

“(2) Where the address of such Commanding Officer is not known, the Court may 
apply to the Officer commanding the station in which the defendant was serving when 
the cause of action arose to supply such address, in the manner prescribed in sub- 
rule (4) of thia rule. 

(3) Where the defendant is an officer of His Majesty’s military forces, wherever it 
is practicable, service shall be made on the defendant in person. 

. (4) Where such defendant resides outside the jurisdiction of the Court in which tho 
suit is instituted, or outside British India, the Court may apply over the seal and 
signature of the Court to the Officer commanding the station in which the defendant 
was residing when the cause of action arose, for the address of such defendant, and the 
Officer commanding to whom such application is mado shall supply the address of the 
defendant or all such information that it is in his power to give, as may lead to the 
discovery of his address. 

(£j) Where personal service is not practicable, the Court shall issue tho summons to 
tho' defendant at the address so supplied by registered post.” 

MADRAS 

After the words “shall send” insert the words “by registered post pre-paid for 
acknowledgment.” 

OUDH 

Add the following as 28 fa j and re-number the present rule as : 

“28 (a). Where the defendant is an officer in His Majesty’s Military, naval or air 
forces, the Court shall send the summons direct to him for service together with a 
copy to be retained by him.” 


Oe 6 Re 28 


O. 5 R. 28(a) 
(Oudh) 


RANGOON 

In Rule 28, as amended (by a prior amendment the word 'sailor' was inserted 
after the word 'soldier’), for the words “soldier, sailor or airman,” substitute the words 
“member of His Majesty’s military, naval or air forces.” 

Order 5 Rule 27 - Note 2 

1. (’16) AIR 1916 Fat 96 (96). this rale is discietlonary— Discretion is not taken 

(’32) AIR 1989 Oudh 896 (897). (Service under away by R. 188, Oudh Oivil Rules.) 
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0».6R.28 
Motes 1-4 


0. 6 R. 29 


O,5R.20A 


Synopsis 

U Amendmenlt after 1908. 

2. Service on toldiers* 

le Amendmentfl after 1908# — By the Repealing and Amending Aot| 1927 
(X of 1927), the words * or airman” were inserted after the word “soldier.” See also 
foot-notes to the text of the Buie. 

2. SerYioe on BOldierB. — When a summons is sent to a Oommanding Officer 
for service on a soldier under him, he is bound to cause the summons to be served 
upon him.^ He cannot refuse to have the same served, on the ground that under 
Section 144 of the Army Act of 1881 (44 & 45 Viet., Ch. 58) the soldier was entitled to 
protection, the debt sued upon being less than £30.^ 

A soldier, not serving in the army, but serving in the civil department, and 
residing beyond the military cantonments will be amenable to the ordinary civil 
jurisdiction of the Court.* 

Similarly, a mechanic serving in the Indian marine is subject exactly to the 
same rules as every other person under the Code as regards service.^ 

When notice of an appeal was accepted by a sepoy in service, and received 
without demur, he cannot subsequently urge in an application to set aside an ex parte 
decree that he was not duly served as the same was not sent through the Commanding 
Officer.® 

See in this connection Note 17 to Section 60 ante. 


R. 29. [Ss. 87, 88, 468.] (1) Where a summons is deli- 
_ . , . vered or sent to any person for service under 

Diity of person to whon * * 

•ummoM M deUwred or rule 24, rule 27 or rule 28, such person shall- 
tent for Mrnce. bound to sorvo it, if possiblo, and to return 

it under his signature with the written acknowledgment of the 
defendant, and such signature shall be deemed to be evidence of 
service. 

(2) Where from any cause service is impossible, the sum- 
mons shall be returned to the Court with a full statement of snbh 
cause and of the steps taken to procure service, and such statement 
shall be deemed to be evidence of non-service. 


[1877, S. 468 ; 1859, S. 62.] 


ALLAHABAD 


Looal iimeiidments 


In sub-rule (1), line 3, for the word and figures “Buie 28” read “Buie 28 (1)”. 


MADRAS 

Insert as Buie 29A — 

“29A. Notwithstanding anything contained in the foregoing rules, where the 
defendant is a public officer (not belonging to His Majesty’s Military or Naval Eoroee 

OrdOTSRuU28 — Note 2 

1. (’88) 11 Mad 476 (477). 3. ’70) 14 Bath W B 281 (282). 

(’87) 10 Mad 819 (822). 4. '’14) AIB 1914 Cal 846 (846, 846) : 42 Cal 67. 

2. (*88) 11 Mad 475 (477). 5. ;’12) 18 Ind Cas 818 (818) (Uh). 
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or His Majesty’s Indian Marine Service) sued in his official capacity, service of summons 
shall be made by sending a copy of the summons to the defendant by registered post 
prepaid for acknowledgment together with the original summons, which the defendant 
shall sign and return to the Court which issued the summons.” 

R. 30. [8s. 91, 92.] (1) The Court may, notwithstanding 
SuiMtitutien of ktier anything hereinbefore contained, substitute for 
forrammoM. summous a letter signed by the Judge or such 

officer as he may appoint in this behalf, where the defendant is, in 
the opinion of the Court, of a rank entitlii^ him to such mark 
of consideration. 

(2) A. letter substituted under sub-rule (1) shall contain all 
the particulars required to be stated in a summons, and, subject to 
the provisions of sub-rule (3), shall be treated in all respects as a 
summons. 

(3) A letter so substituted may be sent to the defendant by 
post or by a special messenger selected by the Court, or in any 
other manner which the Court thinks fit; and, where the defendant 
has an agent empowered to accept service, the letter may be 
delivered or sent to such agent. 

[1877, Ss. 91, 92; 1859, Ss. 64, 65.] 


Local Amendmento 

ALLAHABAD 

Insert the following as Buies 31 and 32 : 

”31. An application for the issue of a summons for a party or a witness shall be 
made in the form prescribed for the purpose. No other forms shall be received by the 
Court.” 

”32. Ordinarily every process, except those that are to be served on Europeans, 
shall be written in the Court Vernacular. But where a process is sent for execution to 
the Court of a district where a different language is in ordinary use, it shall be written 
in English and shall be accompanied by a letter in English requesting its execution. 

In oases where the return of service is in a language different from that of the 
district from which it is issued, it shall be accompanied by an English translation.” 

SIND 

Add the following as Buie 31 : 

”31. If a summons issued to a defendant residing in British India is returned 
unservedi the Court may, while issuing a fresh summons for personal service or ordering 
substituted service of summons, also order that a copy of the summons addressed to the 
defendant at the place where he is residing be sent to him by registered post, if 
there is postal communication between such place and the place where the Court is 
situate.” 


O. 5 R. 29A 
(Madras) 


0. 6 R. 80 


0. 5 R. 31 
(Allahabad) 


0. 5 R. 32 
(Allahabad) 


O, 8 R. 31 
(Sind) 
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ORDER VI. 

Pleadings Qeneballx 

p. R. 1 , [New] “Pleading” shall mean plaint ot 

* written statement. 

[a/. Jud. Act, 1873,8.100.] 

Synopsis 

1. Scope and object of tbe Order. I 3. Coiinter.eleiin by defendent. 

2. PurpoM of pleeding. I See Order 6 Bole 6. 

1. Scope and object of the Order. — The whole of this Order except Buies 14 
and 15 is new and has been based upon the system of pleading introduced by the 
Judicature Act in England which is generally admitted to 1 m the best form of pleading 
in civil suits. The object of introducing this Order is, as is observed by the Select 
Committee in their Statement of Objects and Reasons, that : “It is most necessary that 
litigants in this country should come to trial with all issues clearly defined and that 
cases should not be expanded or grounds shifted without reference to the true facts.” 

In their Notes on Clauses, the Select Committee also observe that they have, 
however, endeavoured to modify tbe rigour of the English rules by providing in 
accordance with Section 55 of the Indian Evidence Act, 1872, that the Court may, 
notwithstanding the absence of a specific denial, require any fact to be proved by the 
party who relies upon it. This modification of the rigour of the English rules gives 
effect to the view that had been taken under the old Code that the strict rule that 
averments not traversed must be taken to be admitted is not applicable to India.* 

“Pleading” means plaint or written statement. Thus, an application to sue as 
pauper is not a pleading, inasmuch as it becomes a plaint only after it is granted.* 
Similarly, a statement by a pleader* or a petition for leave to execute the decree* is not 
a pleading. A defendant's pleading is the written statement. A plaintiff’s pleading may 
be either a plaint or a written statement. Thus, where the defendant in bis written 
statement pleads a set-off, the plaintiff can file a written statement in answer thereto, 
under 0. 8 B. 8. The parties may, subsequent to the written statement of the 
defendant, also file written statements or additional written statements, by leave of 
the Court or under orders of the Court, under Order 8 Buie 9. 


2. Povpose of pleading — The object of pleadings is to narrow the parties to 
definite issues and to diminish expense and delay especially as regards the amount of 
testimony required on either side at the hearing.* In Sayad Muhammad v. Fatteh 
Muhammad * Lord Ealsbury delivering tbe opinion of the Privy Council observed : 

“Whatever gyetem of pleading may exist, the sole object of it is that each side may be 
fully alive to the questions that are about to be argued in order that they may have an opportUllily 
of bringing forward such evidence as may be appropriate to the issues." 


Order 6 Rida 1 — Note 1 

1. ('07) 84 Cal 67 (64). 

2. ('14) AIB 1914 Mad 356 (268). 

CSS) AIB 1982 Lah 648 (649). (But the ptovi- 
skms of 0. 6, relating to amendments apply to 
amplications in forma pauperU^ObUer.) 

S. (’29) AIB 1939 Oudh 204 (206). 

4. (’16) AIB 1916 Fat 89 (41) : 3 Fat L Jour 34. 


Note 2 

1. (1876) 8 Ch D 687 (689), Thorp v. Holdmorth. 
[See (’IS) 20 Ind Cas 792 (798) (Mad).] 

2. ('94) 22 Cal 834 (881). 

Bee also the ftXUmbM easut . ' < 

('16) AIB 1916 Mad 770 (770). 

('14) AIB 1914 Oudh 53 (92). ; ' / 

6 E and 1 484 (468), Brown v. Madintook. ' ' 
('29) AIB 1929 Oudh 204 (206). 
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A idaintiff who is purposoly Tagne ought to be carefully examined and tied down 
to definite pleadings.* 


8. Ooantev-olaim by dftfendsnt. — See Order 8 Buie 6. 


R. 2. [New] Every pleading shall contain, and contain 
n«»diag to stote ® statement in a concise form of the material 
oMtoriai facto and facts on wMch the party pleading relies for his 
not aoMence. Claim or defonco, as the case may be, but not the 

evidence by which they are to be proved, and shall, when necessary, 
be divided into paragraphs, numbered consecutively. Dates, sums 
and numbers shall be expressed in figures. 

[R. S. C., 0. 19, R. 4. C/.S. 114, 1882.] 


1. Scope of the Rule. 

2. Pleadinge mu«t tUle only fecit end not 

lew. 

3. The fecitcteled mutt be meleriel fectt. 

4. Fecit to enticipete opponent't antwer 

not to be pleaded. 

5. Alternative andincontittentaUegetiont. 


6. Mattert affecting damaget. 

7. Pleadingt thould not ttate the evidence by 

wbich the fecit are to be proved. 

8. The fecit thould be ttated in a concite 

form. 

9. Variance between pleading and proof. 

10. Conttruction of pleadingt. 


Other Topics (miscellaneoiis) 

Facts not material at the stage of the pleading. See Note 4. 
General and fundamental rules of pleading and special 
applications thereof. See Note X. 


1. Soope of the Rale# — This is the main rule laying down the fundamental 
principles of pleading. It lays down — 

1. Affirmatively, that a pleading shall contain and contain only, material facts on 

which the party pleading relies. 

2. Negatively, that it shall not contain facts which are only evidence by which 

such material facts are to be proved. 

The other rules in this Order are all special applications of the general rule laid 
•down in this rule. It will here be convenient to summarise and refer to the other 
rules as to what the pleadings should or should not contain. 

1. All necessary particulars must be stated in the pleadings (0. 6 Br. 4 and 5). 

2. The performance of conditions precedent need not be alleged but the non* 

performance of such conditions, if relied on, must be pleaded (0. 6 B. 6). 

3. No pleading shall, except by way of amendment, raise any new ground of 

claim or allege any f^t inconsistent with previous pleadings of the party 
pleading the same (0. 6 B 7). 

4. A bare denial of a contract alleged by the opposite party shall not be construed 

as a denial of the legality or sufficiency in law of such contract (0. 6 B. 8). 


0.1 B .1 


0. 6 B. a 


3. (*80) AIR 1980 AU 821 (822). 
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5. Documents need not be set out at length unless the precise words are material. 

(0. 6 B. 9). 

6. Conditions of the mind such as malice, knowledge, etc., may be alleged as a. 

fact without setting out the circumstances from which the same is to be 
implied (0. 6 B. 10). 

7. Notice may be alleged as a fact without setting out the form, or the precise 

terms of such notice, or the circumstances from which it is to be inferred 

(0. 6 E. 11). 

8. Implied contracts or relations between persons may be alleged as a fact and the 

series of letters, conyersations or circumstances from which the contracts are* 
to be inferred, need only be set put generally and not in detail (0. 6 B. 12). 

9. Facts which the law presumes in a party's favour or as to which the burden. 

of proof lies on the other side need not be pleaded unless first denied* 
(0. 6 B. 13). 

2. Pleadings must state only faots and not law. — A pleading must state 
only facts and not law} The reason is that it is for the Court itself to find out and 
examine all pleas of law that may apply to the facts,^ and the parties can urge them at 
any time before judgment is pronounced.^ It is not enough to plead merely that a right 
or liability exists, or that an act was unlawful or wrongful, or that the defendant is- 
guilty of negligence,^ or that the plaintiff is entitled as the heir-at-law to certain 
properties,^ or that there was a donatio mortis causa? The facts which establish these 
xdeas must be stated in each case. But it is not necessary to state the legal effect of the* 
facts stated.^ Nor is it necessary to reply to a plea of limitation that **the statute does- 
not apply*' or ‘^that the case has been taken out of the statute.*’^ If a person sues for 
recovery of land, he must state the nature and particulars of his title.* In regard to an 
allegation that the defendant did an act ^Vrongfully, unlawfully and improperly" or 
'^without any justification therefor or right so to do" without setting out the facts from 
which such conduct is tol)e inferred, it was said : ''These epithets under the present- 
system of pleadings are useless and redundant. They add nothing whatever to the 
plaintiff's case. They are merely now epithets of abuse. They were formerly ia 
declarations essential, because under that form of pleading, legal rights were stated for 
facts ; but facts alone are stated now."^* 

8. The faote stated most be material facts. — The words "material facts" 


mean — 


1. All facts upon which the plaintiff’s cause of action or the defiNidant’s defence 


Order 6 Rule 2 — Note 2 

1. C80) AIR 1980 Bom 511 (512). 

(*88) AIR 1988 Sind 103 (109). 

('91) 1891 Pun Re No. 11, p. 85. 

(’67)8Sttth WR295(297, 299). (Pleadings onneces- 

sarily prolix, argumentative and full of matter 
wholly irrelevant are not in accordance with 
0. P. 0.) 

(1862) 1 Ind Jour 0 G12. (Plaint is to be a state- 
ment of facts, not merely a prayer for reliefs.) 
(’86) AIR 1986 Oudh 824 (825) : 12 Luck 279. 

2. (’26) AIR 1926 Nag 265 (265). 

(’28) AIR 1928 Nag 206 (207). 

(’80) AIR 1980 Rang 264 (264). 

(’86) AIR 1986 Oudh 824 (825): 12 Luck 279. 
(Failure of plaintiff to plead the law cannot pre- 
^ judicethed^fendant.) 


3. (’26) AIR 1926 Nag 265 (265). 

4. (1867) LR2G P871(874),Gautratv. Egerton.. 
(1905) 2KB 891 (400), West Rand Gentral Gold 

Mining Co. t. Etw. 

(1878) 10 Ch D 291 (802), Day v. Bromitigg. 

5. (1892) L B 1 Q B 819(820), Palmw t. Piklintc^ 

6. (1882) 45 L T 755, TVtwnsmd v. Paiton. 

7. (1928) 1 K B 421 (427), Eon. Kiw ▼. Bk 
Goodman Ltd. 

8. (1852) 8 Bxch 847 (850) : 165 £ 81880(1881,; 
1882), Fanyth t. BtUtowi. 

9. (1884) 26 (a> D 778 (788), Davis v. JaaiM. ; 

(1896) L B 1 Q B 664 (561), Darbydiii. v. Lsli^v 
(1878) 89 L T 644, Hodgins T. Hicb(m. . ; 

10. (1878) 10 Ch D 294 (802), Day v. Bio«rBri|gi» 
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depends ; in other words, all those laots which must be proved in order to establish the 
existence of a cause of action or defence and 


2. All facts which, though not necessary to establish the cause of action or defence, 
but which the party pleading them is entitled to prove at the trial are also material 
facts. Thus, in a suit for damages for breach of a contract, the cause of action consists 
in the making of the contract and of its breach. A fact wiiich is necessary to fix the 
quantum of damages may be proved by the parties at the trial, though the cause of 
action or the defence does not depend upon it. Such a fact is, therefore, also a material 
fact and must be pleaded in the pleading.^ 

It is essential that all the material facts should be stated^ so as not to embarrass 
the opposite party and so as to*put him on his guard and tell him what he has to meet 
when the case comes on for trial.^ Thus, a plaintiff suing on his title is bound to state 
the nature of the deeds on which he relies in deducing his title.^ Similarly, a party 
relying upon the fact that notice of dishonour is not necessary® or that the ordinary 
age of minority of the party has been prolonged up to 21^ or that a property admittedly 
purchased by A in the name of B was for J9’s advancement® or that a woman claiming 
maintenance has lost her right on account of her incontinence,® is bound to allege those 


facts in his pleading. 

Note 3 

1. (1896) L B'l Q B 554 (557|, Darbyahire v. Leigh. 
(*16) AIK 1916 Gal 658 (659). (Plaint must state 
thoRe facts which will put the defendant on his 
guard and tell him what he will have to meet 
when the case comes for trial.) 

(1879) 11 Oh D 36 (43), Ke Rica Gold Washing Co. 
(’73) 10 Bom H C R 414 (415). (Plaint under 8. 19 
of Act 20 of 1864— One or more acts of misconduct 
on the part of the administrator to bo specified.) 
(’81) 7 Cal 560 (563). (Title by adverse posst^ssion 
must bo raised.) 

(’77) 2 Cal 418 (424). (Do.) 

(’88) AIK 1933 Nag 29 (81) : 28 Nag L B 320. 
(Otters in aggravation of damages must be 
specifically pleaded.) 

(•24) AIR 1924 P C 216 (217) : 51 Ind App 357 : 
48 Bom 613 (P C). (Only where a right that could 
be decreed exists and is taken away by Act of 
State the plea of Act of State need be put forward. ) 
(’31) AIR 1931 Cal 25 (25) : 57 Cal 796. (Alterna- 
tive reliefs prayed — Facts entitling the plain- 
tiff to such reliefs must be stated.) 

(’07) 17 Mad L Jour 421 (422). (Suit for declaration 
and injunction— Allegation of disturbance of 
plaintiff’s title to be stated.) 

(’78) 2 Mad 346 (350). (Notice to quit is an essen- 
tial element of the plaintiff’s title in ejectment 
and should be pleaded.) 

(’71) 3 N W P H 0 R 262 (263). (Suit fordeclara- 
tion — Grounds of title and the circumstance 
necessitating a declaration should be stated.) 
(’27) AIR 1927 Mad 1007 (1008). (It is desirable 
that partie should be allowed to state their 
pleas whenever possible, provided no farther 
delay is caused by such indulgence.) 

(’17) AIR 1917 Oudh 197 (196). 

(’34) AIR 1984 All 11 Ud)- (Suit for recovery of 
deposiWPlaintiff’scasepriiiia/acia within time 
—Defendant most plead and prove that parti- 
cular demand was made and refused b^nd 


period of limitation.) 

also (’27) AIR 1927 Cal 806 (807). (Form of 
plaint can he disregarded if in substance the 
points of controversy are substantially raised in 
the plaint.)] 

2 . (1880) 6 Q B D 190 (196), Millington v. 
Loring. 

(1890) 24 QBD630 (631), Whitney v. Moignard. 
(1884) 49 L T 772 (774), Lumb v. Beaumont. 

3 . (’39) AIR 1989 Rang 189 (192) : 1989 Rang 
L R 1. (Only material facts should be pleaded 
— All material facts must bo pleaded, but they 
should bo pleaded concisely.) 

4 . (1878) 4 Q B D 127 (132, 138, 139), Phillips 
V. Phillips. 

(1876) 3 Ch D 376 (879), Cashim v. Cradock. 
(1878) 7 Ch D 473 (486,487 , 489), Davy v. Garret. 
(’33) AIR 1933 Sind 304 (304). (Fraud must be 
specifically pleaded.) 

(’86) 9 All 191 (200, 201, 205): 13 Ind App 134 (PC). 
’16) AIR 1916 Cal 658 (659). 

•38) AIR 1938 PC 121 (123) : 32 Sind L R 462 (PC). 
(The object of pleading is to give fair notice to 
each party of what his opponent’s case is.) 

(’36) AIR 1936 Pat 194 (197). (Limitation 
— Plea not raised in plaint— Pleadings clear to 
show that money became due to minors during 
their minority — Issue of minority not depend- 
ing on any issue of fact — Plea is not surprise 
and can be decided by Court.) 

(’89) AIR 1989 Cal 518 (516).] 

5. (’16) AIR 1916 Gal 658 (659). 

6. (’08) 26 Mad 526 (581). 

7 . (’08) 25 All 407 (416, 417). 

8. (’08) 27 Bom 103 (112). 

[8m alao (’24) AIR 1924 Mad 174(175). (Allega- 
tion of use of tarwad money for purchase of 
property in name of a daughter — No allegation 
of benami or gift— No prejudice to daughter in 
trial.)] 

9 . (’08) 27 Bom 485 (491). 


0 . 6 B. a 

Bote 8 
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Hi 6 B. 1 n a patty omits to state a material fact he will not be allowed to give evidenoeof 

that fact at the trial unless the pleading is amended under Buie 17 infra}^ If» however, 
a party states facts which are not material, then, unless such statements are embarrassing 
or ambiguous, the Courts will not, as a rule, inquire very closely into the noateriality 
thereof.^^ Thus, where the particulars of a claim are given with reasonable precision, an 
incorrect description of one particular fact would not be fatal to the claim.^* Similarly, 
in a suit for restitution of conjugal rights the plea of denial of marriage was held to 
include the denial of the validity of marriage^ But a plaint which is unnecessarily 
prolix, argumentative, and full of irrelevant matter should either be rejected or returned 
for striking out the unnecessary matter.^^ 

4. Faota to anticipate opponent’s answer not to be pleaded.— It is no part 
of the pleading to anticipate the opponent's pleading and to state facts in answer thereto. 
In other words, a party should not plead to facts which have not become material at the 
stage of filing his pleading.^ Thus, in an action for libel or slander by publishing parti- 
cular words, the defendant should not plead that he used other words than those 
complained of, and that such words were justified in law.^ 

5. Alternative and inconsistent allegations. — In construing 0. 19 B. 4 

of the English rules corresponding to this rule, Lindley, L. J., observed in In re 
Morgan ; Otven v. Morgan^ as follows : 

I cannot myself construe that order as prohibiting inconsistent pleadings. One sees 
perfectly well what is meant by it, rif., that each party is to state succinctly and concisely and in a 
summary form, the material facts on which he relies. Now a person may rely upon one set of facts 
if he can succeed in proving them and he may rely upon another set of facts if ho can succeed in 
proving them.** 

It was held by Mullick, J., of the Patna High Court in the undermentioned 
case’ that the scope of the Code is more limited in India and forbids a party who is 
not a stranger to the transaction and who has personal knowledge of the true state of 
facts from pleading inSensistent facts. And in the undermentioned cases’ it was held 
that a party can plead inconsistent facts, at any rate where he is a stranger to the, 
transaction, thus appearing to suggest that he cannot do so if he was not a stranger to 
the transaction. This view, it is submitted, is not correct and is distinctly opposed to 


10. (1886) 12 P D 19 (20), Brock v. Brock. 

(’03) 5 Bom L R 991 (995). (Good faith not raised 

in pleadings.) 

(’68) 5 Bom H G R A G 217 (219, 220). (Right as 
reversioner not raised in pleading.) 

’16) AIR 1916 Cal 658 (659). 

’72) 17 Suth W R 106 (107). (Suit to set aside 
sale for want of legal necessity^-In appeal want 
of consideration cannot be urged.) 

(’14) AIR 1914 Lah 102 (104). 

(1912) 1912 W N 198 (198): 56 Sol Jo 785, Ayere 
v. Hanson. 

(1908) 1 Ch 167 (171), Hyman v. Vanden Bergh. 
(1883) 9 P D 82 (88), The Hardwicks. 

11. (1888) 88 Gh D 268 (270, 271), Knowles v. 
Roberts. 

12. (’28) AIR 1928 Mad 940 (941). 

* [Bee aln (’68) 10 Suth W R 460 (460). (Ought 
not to have dismissed the suits simply with 
= reference to deflciencieB.)] 

13. (’21) AIR 1921 Lah 291 (292). 

14. (’67) 8 Suth W R 295 (297, 298). 


(’69) 3 Beng LR Appl2 (12, 13). (Irrelevant and 
improper matters ordered to be taken off the file.) 
(1878) 7 Ch D 478 (485, 486, 487), Davy v. 
Garret. 

(1876) 3 Ch D376 (878, 879), Cashim v. Gradoek. 

Note 4 

1. (’28) AIR 1928 Lah 475 (476.) 

2. (1898) 1 Q B D 571 (575, 576), Rassam v. 
Budge. 

Note 5 

1. (1887) 85 Ch D 492 (499). 

2. (’25) AIR 1925 Pat 674 (675). 

3. (’12) 15 Ind Gas 882 (882) (Mad). 

(’28) AIR 1928 All 582 (584) : 51 All 886. . 

(’91) 14 Mad 172 (174). 

(’98) 16 Mad 121 (124). 

[Bee also (’86) AIR 1986 Pat 474 (476> : 15 Fat 
448. (Rule against joinder of ineonsMeht jad 
alternative title is not .abaolute-^Plailktii) J& 
honest doubt as to natute of nlM nay Jiake 
inconsistent or alternative eiaiins.)] 
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the general trend of decisions of all the High Courts.^ A perusal of 0. 1 B. 8 (Joinder 
of defendants), 0. 2 B. 3 (Joinder of causes of action) and 0. 7 Br. 7 and 8 (Beliefs 
that may be stated by the plaintiff) will clearly show that inconsistent sets of facts 
may be pleaded and relief claimed in the alternative. The object of permitting alter, 
native reliefs to be claimed in one litigation is to obviate the necessity of another 
litigation, to dispose of the same controversy or the subject-matter of the same relief 
though the ground upon which the relief is claimed may be different.^ In Bhutan 
Mohini Dasi v. Kumud Bala Dasi,^ their Lordships of the Calcutta High Court 
observed as follows : 


**It may be conceded that the Oode of Civil Procedure does not prohibit inconsistent pleadings 
and that there is nothing to prevent either party from setting up two or more inconsistent sets 
of material facts and claiming relief thereunder in the alternative. A plaintiff may rely upon 
several different rights alternatively, although they may be inconsistent; so a defendant may 
raise by his statement of defence, without leave, as many distinct and separate, and therefore 
inconsistent, defences as ho may think proper.** 

The following inconsistent pleas have accordingly been held not to be prohibited 
by the Code — 

1. A plea of forgery and a plea of execution under undue influence or fraud, or a 
plea of want of consideration.^ 


4. ('25) AIR 1925 0udhl20(122):27 0udh Gas 175. 
(’24) AIR 1924 Oal 467 (472). 

(’12) 13 Ind Gas 128 (180) (Gal). (Inconsistent 
defences may be raised.) 

(’07) 84 Cal 51 (54,56). (Ownership and easement 
alternatively claimed — 16 Suth W R 198, Over- 
ruled.) 

(*08) 8 GalL Jour 289(291). (Ownership and ease- 
ment set up as defences in the alternative.) 

(*83) AIR 1988 Nag 257 (258) : 29 Nag L R 880. 
(’08) 7 Gal W N 294 (296). (Tenancy and limita- 
tion pleaded in defence in the alternative.) 

(’70) 14 Suth W R 49 (50). 

(’10) 5 Ind Gas 745 (746, 747) : 6 Nag L R 33. 
(’09) 4 Ind Gas 801(808) : 5 Nag L R189. (Incon- 
sistent defences allowed.) 

<(*98) 1 Oudh Gas 88 (90). (Plaint consisting of 
inconsistent allegations is not liable to be dis- 
missed.) 

(’21) AIR 1921 Pat 826 (327 , 828). 

(*26) AIR 1926 Sind 154 (156). (Alternative defences 
by a partner.) 

(1878) 4 Q B D 127 (184), PhilUps v. Phillips. 
(’88) 7 Bom 96 (99). (l^nanoy and limitation 
pleaded in defence in the alternative.) 

(’99) 3 Gal W N cxliii (cxliv). 

(’80) AIR 1980 Gal 63 (54) : 66 Gal 704. (It has 
ceased to be the province of procedure to exclude 
defences.) 

(’78) 4 Cal 699(708). (Titleand adverse possession 
may be claim^ together.) 

(’74) 21 Suth W R 70 (74). (Tenancy and Hmita- 
tion pleaded as alternative defences.) 

(’24) AIR 1924 Pat 280 (282). 

(’96) 18 All 126 (127). (18 Mad 649, Dissented.) 
(’35) 89 Gal W N 722 (724). (Alternative defences 
can be raised.) 

(’38) AIR 1988 Mad 865 (878). 

[See also (’20) AIR 1920 Lah 106 (106). 

(1878) 8 Ex D 261 (266), Berdon v. Greenwood. 
(’31) AIR 1981 Oal 468 (461) : 68 Oal 418. 

(14) AIR 1914 A11271(272) : 86 AU 476. (Owner- 


ship or pre-emption in the alternative.) 

(’82) AIR 1982 All 469 (470).] 

See however the following cases : 

(’87) 1887 Pun Re No. 109, p. 250. (Though alter- 
native claims based on different sets of facts can ))e 
made, contrary sets of facts cannot be alleged.) 

(*04) 6 Bom L R 790 (794, 795) : 30 Bom 173. 
(Party having taken advantage under one set of 
facts not to set up inconsistent facts — This 
rule inapplicable if it is due to fraud of other side.) 

(’10) 5 Ind Gas 946 (947) (Bom). (Gift and adverse 
possession are contradictory — Defendant to make 
election.) 

(•11) 10 Ind Gas 890 (891) : .35 Bom 297. (Incon- 
sistent titles cannot be set up.) 

(’94) 19 Bom 323 (327, 328). (Inconsistent asser- 
tions of facts not allowed.) 

(’31) AIR 1931 Nag 57 (60) : 20 Nag L R 307. 

(*92-1900) 1892-1900 Low Bur Rul 337. 

(*16) AIR 1916 Cal 658 (660). (Two absolutely 
inconsistent statements each of which is destruc- 
tive of the other cannot be made.) 

(*86) AIR 1936 Pesh 188 (184). 

5. (*18) AIR 1918 Oudh 468 (464): 20 Oudh Gas 192. 

6 . (*24) AIR 1924 Cal 467 (472). 

[See afao(’35)39CalWN722(724). (A defendant 
is not precluded from urging an alternative 
defence simply because he cannot support his 
other defence by credible evidence or attempts 
to support it by false evidence.) 

7. (*10) 7 Ind Gas 166 (168, 169) (Cal). 

In the following cases it was held that the 

^as were not necessarily inconsistent : 

(*10) 8 Ind Gas 846 (846) (Mad). (Forgery and 
fraudulent inducement — 13 Mad 549, Not ap- 
proved.) 

(*17) AIR 1917 Oudh 889(890). (Forgery and undue 
influence.) 

(’ll) 9 Ind Gas 469 (470) : 6 Low Bur Rul 261. 
(Denial of execution and want of consideration.) 


Hotel 
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2. A claim of ownership and right of easement.^ 

3. CHaim as a shebait or in the alternative as an owner} 

4. Denial of contract of fire insurance and if there was a contract the nonfulfilment 

of the conditions precedent to the attaching of liability in the alternative.^^ 

5. Plea of grant of perpetual tenancy or in the alternative acquisition of such 

tenancy by adverse possession.^^ 

6. Fleix of discharge of mortgage debt or in the alternative plea of right to 

redeem it.^* 

7. Flea that land is not service inam and, if it is found against, that the party is 

willing to perform the service.^® 

8. Pre-emptor claiming to pre-empt half on the ground that the vendor had no 

title to half and alternatively claiming to pre-empt the whole if the vendor 

was found entitled to the whole.^^ 

But the right to plead inconsistent sets of facts is subject to the provision in 
Buie 16 infra which provides that the Court may strike out any matter which may 
tend to prejudice or embarrass the fair trial of the suit. If, therefore, the inconsistent 
pleas will lead to the prejudice and embarrassment of the trial, they cannot be 
allowed.^^ Mere inconsistency of the pleas, however, will not necessarily lead to the 
embarrassment of the trial.^^ In order to avoid embarrassment in cases where inconsis- 
tent pleas are set up, the facts ought not to be mixed up leaving the other party to 
pick out the facts applicable to each case; they should be distinctly stated so as to show 
on what alternative facts each of the reliefs sought is founded.^^ 

It may, however, be observed that the litigant who avails himself of the right 
to press inconsistent cases before the Court and endeavours to establish both by 
contradictory oral testimony, plainly places himself in peril and may find himself 
entangled in inextricable difficulty, for evidence adduced in support of two absolutely 
inconsistent cases w'hich are mutually destructive can hardly be expected to secure 
confidence.^® 

A claim for work done and a claim for reimbursement for expenses incurred in 


8. (’24) AIR 1924 All 97 (97). 

(’22) AIR 1922 Bom 199 (200) : 46 Bom 200. 

(’24) AIR 1924 Cal 369 (369). 

(’10) 8 Ind Cas 886 (886) (Cal). 

(’07) 34 Gal 51 (53, 56) (FB). (Overruling 16 Suth 
W R 198.) 

(*80) AIR 1930 All 877 (879) : 53 All 16. (Alter- 
native reliefs claimed upon ownership and right 
of easement — This action of the plaintiff must 
be condemned but he should not be penalised 
by dismissal of his suit.) 

(’33) AIR 1933 Bom 122 (123). 

(*39) AIR 1939 Bom 149 (150) : ILR (1989) Bom 
140. (Merely setting up a claim to ownership of 
land does not prevent a party from establishing 
a right to an easement in respect of that land.) 
I8ee also (’20) AIR 1920 Cal 940 (940). (First 
suit as owner — Second suit for easement-l-Not 
fatal as inconsistent — Facts proved establish- 
ing easement — Decreed.) 

9. (’18) AIR 1918 Gal 870 (874). 

10. (’24) AIR 1924 Rang 817 (818) : 2 Rang 144. 

11. (’25) AIR 1925 Pat 216 (221, 227): 4 Pat 189. 

12 . (’01) 24 Mad 408 (411). 

IS. (*12) 16 Ind Cas 882 (882) (Mad). 


14. (’29) AIR 1929 All 898 (399). 

15. (1878) 3 Ex D 251 (255), Berdon v. Green- 
wood. 

(’31) AIR 1981 Nag 189 (190) : 27 Nag L R 218. 
(Rights of private and public way cannot be 
pieced together.) 

(’12) 17 Ind Cas 986 (940) (Cal). 

(’17) AIR 1917 Pat 580 (580). 

(’12) 17 Ind Cas 884 (887) (Oudh). (Inconsistent 
pleas are not barred unless they cause confusion 
and embarrassment.) 

(’29) AIR 1929 Cal 547 (548). (Misrepresentation 
by one party and mutual mistake are inconsis- 
tent pleas and the latter plea cannot for the first 
time be raised in second appeal.) 

(’80) AIR 1980 Mad 814 (816). 

16 . (1887) 85 Ch D 492 (499), In re Morgan. 
(1877) 5 Oh D 695 (701, 702), OhUd v. Stenning. 

17 . (’20) AIR 1920 Cal 98 (95). 

(1878) 8 Ex D 251 (255), Berdon v. Greenwood. 

18 . (’24) AIR 1924 Cal 467 (472). 

[Sse also (’15) AIR 1915 Bom 115 (120). l lW 
Bom 715. 

(’29) AIR 1929 P C 95 (99) (FO).] . 
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being ready for other work are not inconsistent with each other.^^ Where a party has 
once taken up a certain position and the Court has passed a decision on the footing of 
such position being correct, the party cannot subsequently take up an inconsistent 
position with regard to the same matter.^^ 

6. Hatters affeotintf damages# — It has already been observed in Note 3 
above that all facts which the party pleading is entitled to 'prove at the trial must be 
stated in the pleadings. Thus, it has been held in England that matters in aggravation 
of damages (t. e., facts which tend to increase the damages) are material facts which 
must be pleaded.^ In Wood v. Durham? however, it was held that facts, relied upon by 
the defendant, not as constituting his defence, but in mitigation of damages, are not 
material. The view seems to have turned upon the construction of O. 21 E. 4 of the 
English rules. It is submitted that, under the present Code, there is no room for any 
difiference in the materiality of facts in aggravation and facts in mitigation of damages, 
as that rule has not been reproduced in the Code. In collision cases the plaint should 
be so framed as to set out the circumstances of the collision with clearness and accuracy 
in order to enable the adversary to know the case he has to meet.*'* Similarly, where 
special damages are claimed, the plaint should give full particulars showing its nature 
and extent, and showing with dates and items how the amount claimed is made up."** 
However, general damages can be claimed in a lump sum without giving particulars.^ 

7. Pleadings should not state the evidence by which the facts are to be 
proved. — As has been seen in Note 1 above, a pleading should not contain facts which 
are merely evidence to prove the material facts.^ Thus, when the plaintiff alleged that 
certain of his windows were ancient, the defendant should not plead that in a previous 
suit the plaintiff had admitted that the windows were not ancient, inasmuch as that 
fact is only evidence disproving the plaintiff’s caso.^ 


19. (*33) AIR 1938 Cal 165 (168). 

20. (*36) AIR 1936 Pat 10 (10). (Where a 
party adopts a certain plea in a suit and obtains 
a decision on a point in his favour on the 
strength of that plea, ho cannot in another suit 
in which the same point is raised bo heard to 
adopt a plea inconsistent and contrary to the 
one relied on in the former suit.) 

(’35) AIR 1935 Mad 367 (368). (A party cannot 
both approbate and reprobate — Whore a person 
alleged in the previous suit that the village in 
question was not an estate and obtained a deci- 
sion in his favour on that point ho cannot turn 
round and say that the laud is an estate and on 
the strength of that assertion invoke the special 
jurisdiction of the Revenue Courts— A I R 1988 
V 0 167, Followed.) 

( 36) AIR 1986 Cal 590 (592). (Contending that 
S. 52, T. P. Act, did not apply and obtaining 
decision in his own favour on the basis of that 
and subsequently contending that the decision is 
wrong — Not allowed.) 

(’36) AIR 1986 Lah 16 (20). 

[See aleo (’86) AIR. 1935 Oudh 516 (617) ; 11 
Luck 486. (Suit for ejectment instituted treat- 
ing defendant as tenant— PlaintiCF cannot shift 
his grounds and again sue defendant as tres- 
passer.) 

(’36) AIR 1986 Lah 96 (97). (Litigants cannot 
be allowed to blow hot and cold— Hence when 
a person who got execution Court to hold that 


a certain decree was a declaratory one cannot 
subsequently take the plea that the decree is 
one for possession and is capable of execution.)] 

Note 6 

1 . (1880) 6 Q B D 190(194), Millington v. Loring. 
(1890) 24 Q B D 630 (681), Whiteney v. Moignard. 

[See also (’83) AIR 1933 Nag 29 (31) ; 28 Nag 
L R 820.] 

2 . (1888) 21 Q B D 501 (507). 

3 . (’21) AIR 1921 Cal 543 (544). 

4 . (1892) 2 Q B524 (528,529), Ratcliffev. Evans. 

5 . (’33) AIR 1933 Nag 29 (81) : 28 Nag L R 320. 

Note? 

1. (*26) AIR 1925 Pat 410 (412). 

(’16) AIR 1916 Cal 658 (669). 

(1879) 12 Ch D 787 (793), Williamson v. L. & N. 
W. Ry. Co. 

(1878) 4 Q B D 127 (138), Phillips v. Phillips. 
(1876) 45 L J C P 663 (666,667), Blake v. Albion 
Life Assurance Society. 

[See also (’81) AIR 1931 Cal 468 (460, 461) : 68 
Cal 418.] 

2 . (1884) 49 L T 772, Luihb v. Beaumont. 

[See also (1878) 7 Ch D 473 (487), Davy v. 

Garrett. 

(’21) AIR 1921 Sind 169(162) : 16 Sind L R 207. 
(Estoppel by admission cannot bo properly set 
out in plaint as it is a rule of evidence.)] 


0.6 R.9 
Notes 6-7 
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0.6 R.I 
Rotes T-9 


An offer without prejudice should not be pleaded in the pleadings.’ 

See also the undermentioned oase.^ 

8. The facts should be stated in a concise form.— Pleadings must be drafted 
with sufiScient definiteness to enable the opposite party to understand the case he is 
called upon to meet.^ The material facts must be stated precisely and coherently’ and 
as briefly as is consistent with clearness.’ 

The forms of pleadings appended to the Code may, as specified in the next 
rule, be adopted with advantage whenever possible, to avoid objections on the score 
of prolixity. 

The Code contemplates that pleadings must be in writing} 

See }ilso Buie 4 infra as to certainty in pleadings. 

9. Variance between pleading and proof. — A party’s case may be disclosed— 

(1) by his allegations in his pleading, 

(2) by his answers to interrogatories delivered to him by the opposite 

party in the suit, 

(3) by allegations made on oath by him or by any persons present on his 

behalf, or made by his pleaders, and 

(4) by the contents of documents produced by him.^ 

Issues are framed on the case of the parties so disclosed, and evidence is 
directed at the trial to the proof of the case so set up and covered by the issues 
framed thereon. A party is expected and is bound to prove the case as alleged by him 
and as covered by the issues framed. This is in accordance with the main principle of 
practice that a party can only succeed according to what was alleged and proved: 
secundum allegata et probata? He will not be allowed to succeed on a case not so set 


[But tee ('26) AIR 1926 Mad 1052 (1052). (Plea 
of estoppel by conduct.) • 

(’88) AIR 1933 Mad 48 (46). (Estoppel whctbor 
as a rule of evidence or a part of substantive 
law must be specifically pleaded.)] 

3. (’74) 12 Beng L R App 19 (20). 

4. (’35) 89 Cal W N 910 (912). (Though under 
Rule 5 of the Election Rules framed under the 
Bengal Municipal Act, the procedure for suits 
under the Civil Procedure Code is applicable, that 
has to be read along with the other provisions in 
the rules, and particularly Rule 2, which requires 
that an election petition shall contain, among 
others, the particulars of the corrupt practice 
alleged.) 

Note 8 

1. (’92) 19 Cal 507 (512) : 19 Ind App 90 (P C). 
(’25) AIR 1925 Pat 168 (172). (Pleas should be 

definitely taken.) 

(’82) AIR 1982 All 467 (467). (General and vague 
charge of immorality — Struck out with costs.) 
(’78) 20 Suth W R 147 (148). (Plaint intentionaUy 
indistinct and obscure —Rightly dismissed.) 
(’85) AIR 1935 All 208 (204). 

[See also (’69) 11 Suth W R 273 (275). (Vague 
allegations of collusion or fraud insufficient.)] 

2. (’72) 5NWPHCR26 (28). 

3. (1875) 1875 W N 288 (288), Askew v . N.E.Ry.Go. 
(1878) 7 Ch D 478 (486, 487), Davy v. Garrett. 
PSI) Am 1981 Gal 468 (460) : 58 Gal 418. (Parti- 

culara too voluminous — Procedure.) 


(1862) 1 Hyde 147 (148). 

(’89) AIR 1989 Rang 1B9 (192) : 1939 Rang LB 1. 
(All material facts should be stated concisely.) 
[See also (’70) 18 Suth W R 48 (49).] 

4. (’85) AIR 1935 All 268 (269). 

Note 9 

1. See Order 14 Rule 8. 

2. (’17) AIR 1917 Low Bur 156 (157). 

(’29) AIR 1929 Lah 165(167). (Minority not raised’ 
— Court not to refuse to uj^old a contract by 
minor.) 

(’96) 18 All 403 (405, 410). (Decree should Hot 
be given on a cause of ac^n different from that 
pleaded in the plaint.) 

(’09) 1 Ind Cas 466 (457) : 88 Bom 85. (A litigant 
can only succeed eeeundum allegata et prdbata,]' 
’82) 8 Cal 975 (980). 

’68) 1 Mad H G R 471 (477). (Court should con- 
fine itself to granting only the relids claimed in. 
the plaint.) 

(’03) 6 Oudh Cas 247 (250). (Case not set up in. 
the plaint should not be allowed to be raisea.) 
(’24) AIR 1924 All 150 (152) : 45 AU 671. (Plain- 
tiff’s case was found disprioved on evidence taken 
—Then plaintiff cannot ask for a decree agaiiist 
one of the defmdants who had not expendy 
denied a fact in issue.) 

’89) AIR 1989 Gal 518 (616). 

’16) AIR 1916 Oudh 96 (98). (A oudiom 
from the one pleaded sought to he ait U|^f4a. 
last stage of the proceedings.) ^ ^ ' 
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up by him* cuid cannot be allowed at the trial to change hie case or aet np a case 
inconsistent with what he has alleged in his pleading, except by way of amendment of 


3. (’09) 8 Ind Css 406 (414) (Oal). 

(’14) AIR 1914 P 0 84 (80) : 87 All 46 (PC). (Case 
that cannot be spelt ont of the pleadings not to 
be allowed.) 

(’81) 1881 All W N 158 (158). (No decree to be 
given on grounds not stated in the plaint.) 

(’70) 2 N W P H C R 182(188). (Lower Appellate 
Court of its own accord granted relief— lieid by 
the High Court, that it was not at liberty to 
decree a relief that was not claimed.] 

(’09) 2 Ind Cas 146 (148) : 84 Bom 244. (After 
arguments an Appellate Court will not allow 
amendment of a plaint so as to convert a suit of 
one character into that of another.) 

(1864) 2 Bom H C R 176 (178). (A question not 
rais^ in the plaint ought not to bo decided.) 

(’25) AIR 1925 Cal 949 (950). (Court is not enti- 
tled to make a case inconsistent with pleadings.) 

(’09) 1 Ind Cas 657 (659) (Cal). (The common form 
of prayer should not be used to give an alter- 
native relief not asked for in the plaint.) 

(1900) 27 Cal 239 (242). (Suit for rent — Alter- 
native relief of damages for use and occupation 
should not be given if not prayed for.) 

(’87) 14 Cal 420 (428). (Suit on a written agree- 
ment — Suit not to be decreed on an oral agree- 
ment not pleaded.) 

(’75) 28 Suth W R 404 (406). (Court not to make 
a now case for the defendant.) 

(’31) AIR 1931 All 229(232). (Neither party put- 
ting forward case of wagering contract — Court 
should not base judgment on such hypothesis.) 

(’32) AIR 1932 Lah 570 (571). 

(’74) 22 Suth W R 216 (219). (Adverse possession 
not pleaded cannot bo rais^ in appeal.) 

(’74) 21 Suth W R 132 (183). (Judge not bound 
to decide a question not raised by the plaintiff.) 

(’71) 15 Suth W R 863 (364). 

(’71) 15 Suth W R 0 C 7 (15). 

(’70) 14 Suth W R 386 (387). (Plaintiff not to 
raise a new ground of relief in appeal.) 

(’70) 13 Suth W R 464 (465). (Court not com- 
petent to set up a defence not made by the defen- 
dant.) 

(’G9) 12 Suth W R 204 (206). 

(’69) 11 Suth W R 183 (183). (New case in spe- 
cial appeal not allowed.) 

(’69) 12 Suth W R 248 (249). (When the plaintiff 
in a 9uit asks for one thing the Court ought 
not to give him a decree because he proves that 
he is entitled to another.) 

(’68) 10 Suth W R 243 (244). 

(’27) AIR 1927 Lah 802 (804). (Findings not 
based on pleadings and inconsistent with them 
—Retrial was order^.) 

(’*27) AIR 1927 Lah 06 (06). (Court not to decide 
case on points not rais^ by parties.) 

(’20) AIR 1920 Lah 106 (106. 106). 

(’ll) 9 Ind Gas 36 (86) (Lah). (Pro-emption on 
town basis — Not claimable on village basis in 
second appeal.) 

( 33) AIR 1088 Lah 61 (60) { 14 Lah 187. (Plea 


of mutual, open and current account should bo 
clearly raised.) 

(*79) 1879 Pun Re No. 36, p. 100. (Court not com- 
petont to change form of the suit.) 

(’12) 17 Ind Cas 106 (110, 111) (Mad). 

(’08) 31 Mad 531 (582). 

(’27) AIR 1927 Nag 410 (411). 

(’31) AIR 1931 Mad 300 (801); 54 Mad 671. (Suit 
for account against agent not to bo converted 
into a suit between partners.) 

(’09) 2 Ind Cas 241 (242) : 5 Nag L R 67. 

(’23) AIR 1923 Oudh 114 (115) : 27 Oudh Gas 64. 
(’21) AIR 1921 Oudh 259 (259). 

(’16) AIR 1916 Oudh 265 (257). (General prayer 
does not include an alternative claim not prayed 
for). 

’20) AIR 1920 Upp Bur 5 (6): 3 Upp Bur Rul 201. 
’12) 17 Ind Cas 900 (901) : 6 Low Bur Rul 71. 
(Suit by servant-* A case of wrongful dismissal 
not set up by him should not be raised). 

(’09) 3 Ind Cas 719 (719) : 5 Low Bur Rul 76. 
(’81) AIR 1931 Lah 595 (597). (Court not to go 
behind pleadings). 

(’27) AIR 1927 Sind 219 (220) : 20 Sind L R 220. 
(’68) 10 Suth W R 261 (268). (Joint claim, title 
in one alone— Not to be decreed). 

(’73) 20 Suth W R 364 (365). (Do.) 

(’86) AIR 1935 All 303 (306). 

(’37) 172 Ind Cas 631 (631) (P C). (New case set 
up by defendant in witness-box — Plaintiff hav- 
ing no opportunity of meeting the case — Held 
parties should bo kept to their pleadings). 

(’35) AIR 1935 Cal 263 (265). 

(’37) AIR 1937 Mad 122 (123). (The Court has no 
power to set up an entirely new case for the 
plaintiff to that which the plaintiff put forward 
m his plaint ; nor could the plaintiff be allowed 
to put forward as creating rights a document on 
which he had not in terms sued.) 

(’36) AIR 1936 Nag 295 (296). (Cases must bo 
decided on facts ploaded-^udges have no power 
to ignore what is pleaded and then set up a 
totally different set of facts which was never in 
the contemplation of either side). 

(’32) AIR 1932 Sind 78 (80). 

(*35) 18 Nag L Jour 291 (292). 

(’36) AIR 1986 Pat 442 (443). (Court cannot set 
up for a party a ground not pleaded by him.) 
(’35) AIR 1985 Oudh 165 (167) : 152 Ind Cas 977 
(979). 

(’86) AIR 1936 Lah 887 (888). (The Judge has no 
justification whatever under the law to raise a- 
point against a plaintiff which is never pleaded 
nor proved, and which is a mere probability and 
not a fact as established by legal evidence). 

(’36) AIR 1936 Gal 465(468). (Plaintiff cannot ask 
for relief on the footing of a new case inconsis- 
tent with case in plaint. The principle govern- 
ing such cases is whether defendant will be taken 
by surprise— AIR 1916 Cal 829, Followed.) 

(’85) AIR 1985 All 808 (808). 

Bee also Foot Note 4 below. 


0. • B. t 
Botes 
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the pleading under 0. 6 B. 17.* In BaKenehundkr Singh v. Shomadiarani* tK^ 
Vote 9 Westbury in delivering the judgment of the Board observed as follows : 

“The case is one of ooneklerable importance,, and their Lordshipe dedie to take advantage 
of it, for the purpose of pointing out the absolute necessity that the determinations in a cause 


4. (*82) AIR 1932 Cal 497 (500) : 59 Cal 557. 
(Plea not raised in written ddence, but raised in 
argument before trial Court.) 

(*80) AIR 1980 P C 67 (67) : 24 Sind h R 188 
(PC). (Defendant not to lead evidence on a case 
not set up in the written statement.) 

<’82) AIR 1982 Pat 882 (888). 

(’96) 18 All 403 (405). 

(’83) 5 All 466 (459). 

<’08) 10 Bom L R 494 (495, 496). (Defence that 
deed is not gcnuinc^Undue influence not to be 
pleaded later on.) 

(’24) AIR 1924 Cal 600 (607). (Doctrine that a 
party cannot be permitted to assume inconsis- 
tent positions applies not only to the successive 
stages of the same suit, but also to another suit 
than the one in which the position was taken 
up provided that the second suit grows out of 
the judgment in the first.) 

(’80) AIR 1930 Cal 32 (88. 84) : 56 Cal 581. 

(’16) AIR 1915 Cal 627 (527). 

(’83) AIR 1983 Sind 119 (120). 

*16) AIR 1916 Cal 658 (660). 

*80) AIR 1980 Cal 748 (749). 

’14) AIR 1914 Cal 143 (146) : 41 Cal 69. (A liti- 
gant cannot be allowed to approbate and repro> 
bate.) 

(*12) 13 Ind Cas 705 (706) : 39 Cal 568. 

(’29) AIR 1929 P 0 77 (81) (PC). 

(’09) 8 Ind Gas 882(884): 86 Cal 780: 86 Ind App 
108 (PC). (New issue — Rajising of, before argu- 
ment— Issue depending on*6vidence.) 

(’29) AIR 1929 Mad 363 (358, 359). 

(’06) 3 Cal h Jour 316 (331). 

(’04) 8 Cal W N 171 (172) : 31 Cal 195. (Ground 
of exemption from the law of limitation not set 
up in the plaint — Not to be relied on.) 

(’99) 8 CalWN 825(828). (Fraud set up by plain- 
tiff not proved — He cannot seek to r^eem 
defendant.) 

(*69) 11 Suth W R 10 (11). (No new case in appeal.) 
(’67) 7 Suth W R 478 (478, 479). 

(’67) 7 Suth W R 806 (807). (Alternate plea not 
raised not to be allowed.) 

(’25) AIR 1925 Lah 845 (846). (New plea raised 
at the time of arguments.) 

<’28) AIR 1928 Uh 628 (629). (No decree on 
point not raised, without amendment.) 

.*18) 18 Ind Cas 558 (554) (Lah). (Plaintiff not to 
be allowed to make a statement contrary to his 
claim.) 

(’09) 1 Ind Cas 478 (478) (Lah). (New point not 
allowed in arguments.) 

(’27) AIR 1927 Mad 1116 (1116). 

(’26) AIR 1926 Mad 281 (281). 

(*24) AIR 1924 Mad 646 (645). (No new plea in 

<>lof?liid Cas 886 (886) (Mad). 

(*99) 9 Ondh Oas 900 (918) (PC). 

<*17) AIR 1917 P 0 197 (900) (PC). (New plea not 
allowed before the Privy Council for first time— 


See also Section 112, Note 7.) 

(’28) AIR 1928 P C 93 (94) (PC). (Do.) 

(’21) AIR 1921 P C 27 (28, 29) (PC). (Do.) 

(’20) AIR 1920 P C 4 (7) : 43 Mad 650 : 47 Ind 
App 99 (PC). (Do.) 

(’19) AIR 1919 P C 11 (12) : 47 Cal 1 : 46 Ind 
App 181 : 1919 Pun Re No. 81 (PC). (Do.) 

(’28) AIR 1928 P C 189 (191) : 60 Ind App 280 : 
50 Cal 929 (PC). (Do— Issues abandoned in 
lower Court.) 

(’28) AIR 1928 P C 165 (171) : 24 Nag L R 186 
(PC). (Do.) 

(’16) AIR 1916 P C 245 (246) (PC). (Do.) 

(’ll) Ind Cas 497 (498) : 88 Cal 629 : 88 Ind App 
140 : 6 Low Bur Rul 18 (PC). (Do— Not allow- 
ed except on terms.) 

(*01) 4 Oudh Cas 847 (851). (Want of consideca- 
tion pleaded— Want of necessity cannot be set 
up in arguments.) 

(’81) AIR 1981 Oudh 400 (401). (Do.) 

(’25) AIR 1925 Cal 521 (521). (Casein plaint dis- 
believed— New case in evidence— Dismissal or 
amendment.) 

(’71) 18 Moo Ind App 846 (852) (PC). (Plaint case 
not proved — New case — Not allowed.) 

(’81) AIR 1981 Oudh 878 (880) : 7 Luck 94. 

(’89) AIR 1939 All 848 (855). (Where a claim has 
never been made in the defence presented, no 
amount of evidence can be looked into upon a 
plea which was never put forward.) 

(’36) AIR 1936 P C 27 (29) (PC). [It is psssiwi 
exempli to admit a new head of claim without a 
proper amendment of the pleadings.) 

[See also (’98) 16 Mad 121 (125). (Suit for 
declaration of right to redeem— Redemption 
not to be decreed — Quare,)] 

See also Foot-Note 8 above. 

[See however (’80) AIR 1980 All 877 (879) : 
58 All 16. (Reliefs inconsistent to each other 
allowed being in the alternative.) 

(’27) AIR 1927 Cal 49 (50). (Court is entitled 
to draw inference inconsistent with case of 
either party.)] 

5. (’66) 11 Moo Ind App 7 (20, 23, 24) (PC). • 
See also the following cases ; 

(’86) 10 Bom 461 (467, 468) : IS Ind App 66 (PC). 
(D^ree on mortgage that the mortgagor might 
make a tender of mortgage amount and ask for 
conveyance of property— In a suit to redeem on 
the basis of the decree he cannot seek to redeem 
the original mortgage.) 

(’88) 5 All 456 (469). (Sub-agent pleaded to be 
appointed hy agent without authority— Belief 
not to be given that the appointment of 
agent was not prudent.) 

(’75) 1 Bom 209 (214). (Defence on title— At Mel 
adverse possession should not be allowed tO;; be 

(’28) AIR 1928 Cal 570 (573). (Aven|i«l#J^ 
proof should harmonbie*) : H ^ { Cp e 
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diotild be founded upon a Uaae either to be found in the pleadings or invoWed in, or consistent 

'With, the case thereby made It will introduce the greatest amount of uncertainty into 

judicial proceedings if the final determination of causes is to be founded upon inferences at 
variance with the case that the plaintiff has pleaded, and, by joining issue in the cause, has 

undertaken to prove They desire to have the rule observed that the state of facts, and 

the equities and ground of relief originally alleged and pleaded by the plaintiff, shall not be 
departed from.” 

Illiistrationa 

1. A, 0 , riparian proprietor, sues the Government, for the proprietary possession of an area of 
dry land in midstream on the allegation that it is a gradual accretion upon an already existing lanka 
or alluvial land which belonged to him. Failing to prove this case, he cannot urge at the hearing 
that ho is the owner of the whole bed of the river and therefore of every formation including the area 
in suit : Buluau Bamalakahmamma v. Collector of Godavery District^ I. L. B. 22 Madras 464 (P. C.). 

2. A sues B for the cancellation of a mortgage document executed by A^a father to B^ on the 
ground that A'a father was insane and that B fraudulently obtained the document from him. Failing 
to prove this case, he cannot be allowed to succeed on the ground that A* a father, though not insane, 
was helpless and weak in mind, when the type of insanity connoted in the evidence was something 
quite different : Durga Bukah v. Muhammad Ali^ I. L. B. 27 Allahabad 1 (P. C.); lamail Muaaajee 
Mookerdam v. Hafiz Boo^ I. L. B. 38 Calcutta 773 (P. G.). 

For other instances in which a party was not allowed to change his case and get 
relief on that basis, see the undermentioned cases.® 


(19) AIB 1919 Cal 58f5 (687). (Suit in ejectment 
—Defendant setting up tenancy from plaintiff’s 
landlord — Defendant cannot succeed on tenancy 
from plaintiff's tenant.) 

(10) 8 Ind Cas 718 (714) (Cal), 

(’09) 3 Ind Cas 408 (414) (Cal). 

(’87) 14 Cal 801 (806) ; 14 Ind App 168 (PC). 

•(’82) 8 Cal 975 (980). 

(’82) 8 Cal 871 (875). (Suit as purchaser — Appel- 
late Court not to give a decree for partition on 
the ground that plaintiff was a coparcener.) 

(’76) 2 Ind App 87 (107) (PC). (New pleas not to 
be taken in special appeal.) 

(’31) AIB 1931 Rang 177 (177). 

•6. (’18) 21 Ind Cas 64 (65) (All). 

<’38) AIR 1933 Nag 29 (81) : 28 Nag L R 820. 
(Plea of aggravated damages not to be allowed 
in appeal.) 

'(’86) 10 Bom 451 (452). (Suit on lease — Not to bo 
changed for partition.) 

(’72) 9 Bom H C Rl(6) (F B). (Suit in ejectment 
— Defendant's tenancy not proved — Plaintiff 
cannot succeed on his general title.) 

(*28) AIR 1923 Cal 296 (296). (Mortgage challeng- 
ed to be fraudulent — On failure of proof plain- 
tiffs not to be allowed to redeem.) 

(’09) 4 Ind Cas 547 (548, 649) (Cal). (Suit on the 
allegation that plaintiff was in possession — 
Decree for recovery of possession should not be 
given.) 

(’04) 81 Cal 319 (331). 

(1000) 27 Gal 289 (242). (Suit for rent on basis of 
tenancy — Tenancy not proved — Damages for 
use and occupation cannot be decreed.) 

(’07) 24 Cal 438 (485). (Suit for arrears of rent at 
a particular rate — What was fair rate is not to 
be decided.) 

'(’95) 22 Oal 762 (766). (Suit for rent — Decree for 
use and occupation not to be given.) 

'(’78) 2 Gal L B^ 668 (642). (Suit for confirma- 


tion of right cannot bo changed into one for 
possession.) 

(’76) 25 Suth W B 448 (448). (Suit toeject tenant 
— In appeal no decree can be given on the 
ground of defendant being trespasser.) 

(*74) 22 Suth W R 346 (347). (Suit for rent— No 
specific contract — Not entitled to demand fair 
compensation for use and occupation.) 

(’74) 21 Suth W R 208 (209) (F B). 

(*78) 20 Suth W R 75 (76). (Suit for patta on 
one cKairn— Patta should not bo granted on 
another claim.) 

(’67) 7 Suth W R 163 (163). 

(1862) 1 Hay 284. (Suit for rent on kabuliat — 
— Decree on the basis of payment for number of 
years not to be given.) 

(’13) 21 Ind Gas 560 (560) (Mad). (Suit in eject- 
ment based on tenancy — Tenancy not proved — 
Proof of title to eject as trespasser not per- 
missible ) 

(’06) 16 Mad L Jour 5 (G). (Plaintiff challenging 
a mortgage cannot subsequently rely on it.) 

(’02) 6 Oudh Cas 222 (224). 

(’78) 2 Bom 116 (119). (Suit against afirm cannot 
bo converted into a suit against a partner of the 
firm.) 

(’20) AIB 1920 Cal 290 (290). 

(’71) 16 Suth W R PC 7 (8) (P C). 

(’33) AIR 1933 Bom 101 (104). 

(’76) 1876 Pun Re No. 32. (Suit on bond only— 
'No relief on original cause of action could be 
given.) 

(’19) AIR 1919 Mad 876 (875). (Suit on usufruc- 
tuary mortgage— In appeal plaintiff cannot claim 
right of subrogation.) 

(’15) AIB 1916 Mad 962 (971). (Suit on one mort- 
gage — Decree on another cannot be granted 
without amendment.) 

(’31) AIR 1931 Rang 139 (142) : 9 Rang 66. (As 
to when decree on the original cause of action 
could be given.) 


HotoO 
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Notes 


The rule of tecundutn allegata el probata is based munly on the principle 


(*98) 15 All 412 (418). (Suit for oxclusive possos- 
sion — When joint possession can be decre^.) 
(*82) 1882 All W N 57 (57). (Suit for possession 
and compensation for trespass — Decree for 
compensation by way of rent will not be given.) 
(’21) AIR 1921 Tat 435 (436). (Suit for fair and 
equitable rent cannot be converted into suit for 
enhancement of rent.) 

(’82) AIR 1932 PC95(97)(PC). (Negligenceof one 
kind ullogod— Negligence of another kind not to 
be found.) 

(’10) 6 Ind Cas 829 (880) (Cal). (Mortgagee of 
undivided share claiming that partition was 
fraudulent cannot in appeal urge that his mort- 
gagor was negligent in the partition suit.) 

(’78) 2 Cal L Rep 292 (293, 294). (Suit for posses- 
sion against trespasser should not be decr^ on 
the basis of defendant being a tenant.) 

(’67) 8 Suth W R 385 (386). (Suit for possession 
on the ground of dispossession by defendant 
should not be decreed on the ground of defen- 
. dant’s possession being permissive.) 

' (’72) 17 Suth W R 98 (99). (Suit for possession of 
property as a part of joint family property sold 
by widow without authority cannot be changed 
into a suit by reversioner to declare the aliena- 
tion by the widow void.) 

(’72) 18 Suth W R 507 (507). (Claim to khas pos- 
session cannot be changed into claim for pro- 
prietary right to portion.) 

(’89) 12 Mad 292 (298). (Suit based on partition 
— Partition should not be decreed.) 

(’ll) 9 Ind Cas 429 (480) (Oudh). 

(’80) AIR 1930 Sind 318 (824) : 25 Sind L R 39. 
(’29) AIR 1929 Bom 1 (5) : 63 Bom 75. (One kind 
of fraud alleged — No deerm on another kind of 
fraud.) 

(’69) 12 Suth W R 69 (69). (Suit on one title 
cannot be converted into suit on another title.) 
(’15) AIR 1915 P C 168 (169) (P 0), (Transferee 
holding property in trust for transferor — Trans- 
feror cannot got transfer set aside on equitable 
grounds.) 

(’87) 15 Ind App 81 (86): 15 Cal 685 (PC). (Claim 
to set aside document as forgery — Claim to set it 
aside on ground of influence.) 

(*97) 21 Bom 110 (115). (Different custom sot up.) 
(’21) AIR 1921 Cal 569 (571). (Suit on prescriptive 
right — No decree to be given on a customary 
right.) 

(’69) 12 Suth W R 487 (488). (Claim as heir im- 
pugning adoption—Plaintiff not to be allowed to 
continue suit as heir of adopted son.) 

(’25) AIR 1925 Lah 571 (572). (Claim through one 
cannot be converted into a claim through another.) 
(’16) AIR 1915 Lah 116 (116) : 1916 Pun Re No. 67. 
(’13) 18 Ind Cas 807 (809) (Lah). (Suit for pro- 
perty as owners-^Deoree as managers of a wakf 
should not be given.) 

(*26) AIR 1926 Mad 880 (831). (Suit based upon 
customary right— Plaintiff cannot be given relief 
on common law right.) 

(*09) 4 Lid Cbs 87 (37) (Mad). (Suit for possession 
as purchaser cannot be converted into one for 
possession as mortgagee.) 


(’23) AIR 1923 Pat 481 (488). (Claim under gift 
cannot be changed into one under inheritance.) 
(’08) 14 Bur L R 65. (Suit on the basis of custom 
or agreement cannot be converted into a claim 
under law or under a different custom, and vice 
versa.) 

(’78) 1 All 568 (564). (Suit on agreement — 
Custom set up.) 

(’78) 1 All 567 (568). (Do.) 

(*69) 3BengLRAppl42(142). (Right of pre-emp. 
tiou claimed as co-partner — New case on ground 
of vicinage.) 

(’69) 11 Suth W R 169 (170). (Do.) 

(*16) AIR 1915 All 375 (375). (Suit for sale of 
mortgaged property — Mortgage not proved — 
Simple money decree could not be given.) 

(’10) 5 Ind Cas 850 (351) (All). (Suit on the l^sis 
of a lease for a term not to be converted into 
one on a lease not for a term.) 

(’04) 26 All 331 (334). 

(’08)27 Bom 485(491): 30 Ind App 127 (PC). (De- 
fendant not to raise a new and inconsistent case 
after the plaintiff closes his case.) 

(’03) 27 Bom 103 (112). (Doctrine of advancement 
not to be allowed without its being raised in 
the pleadings.) 

(’93) 17 Bom 772 (774). (Suit on the basis of 
defendant being owner of a property — Decree not 
to be given on the basis of his teing a permanent 
tenant thereof.) 

(’24) AIR 1924 Cal 461 (462). (Suit based on a 
completed contract evidenc^ by a deed — On 
failure of proof of execution of the deed plaintiff 
will not be allowed to spell out a contract from 
the correspondence.) 

’33) AIR 1938 Lah 25 (27) : 13 Lah 677. 

’03) 7 Cal W N 596 (597, 598). (Denial of execu- 
tion of kabuliat by tenant defendant — He cannot 
be permitted to prove that the plaintiffs are not 
the true landlords.) 

(’97) 1 Cal W N 710 (711). (Suit on hatohitta— 
Decree not to be on the original debt.) 

(’75) 24 Suth W R 855 (355). (Pre-emption on the 
basis of shufeh khuloet not to be decreed on the 
basiB of shufeh jah.) 

(’67) 8 Suth W R 369 (869). (Suit for possession 
on the ground that mortgage was paid up— 
Decree for redemption cannot be given on failure 
toestoblish discharge.) 

(’15) AIR 1915 Lah 167 (168) : 1915 Pun Re No. 
76, (Suit against persons in their individual 
capacity — Plaintiff cannot, on failure to prove 
his ease, ask for a decree on the basis of their 
being partners.) 

(’18) 21 Ind Cas 787 (739) (Mad). (Suit for adop- 
tion cannot be treats as a suit for partition.) 
(’18) 18 Ind Cas 686 (686) (Mad). 

(’ll) 10 Ind Cas 98 (102, 103) (Mad). (Suit lor 
vendor’s lien not to be treats as a suit for an 
account on the basis of agency.) 

(’98) 21 Mad 288 (291). (Suit for ejectment— Not 
to be turned into one for a declaration of rever- 
sionary title.) 

(’22) AIR 1922 Pat 184 (186). (Execution ofd^- 
ment admitted and fraud, etc., not set 
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that no party should be taken by surprise by the change of case introduced by the 
opposite party/ In Nabadwipendra v. Madhu Sudan? it was observed as follows : 

**The rule that the allegations and the proof must correspond is intended to serve a double 
purpose, namely, to appraise the defendant, distinctly and specifically, of the case he is 
called upon to answer, so that, he may properly make his defence and may not be taken by 
surprise; and, secondly, to preserve an accurate record of the cause of action as a protection 
against a second proceeding founded upon the same allegations.” 

Therefore, the test, when an objection of this kind is taken, is to see whether 
the party aggrieved has really been taken by surprise, or is prejudiced by the action 
of the opposite party In applying this test the whole of the circumstances must be 
taken into account, and carefully scrutinised to find out whether there has been such 
surprise or prejudice as wiir disentitle a party to relief.^® Every variance, therefore, 
between pleading and proof is not necessarily fatal to the suit or defence^^ and the 
rule of secundum allegata et probata will not bo strictly applied where there could be 
no surprise and the opposite party is not prejudiced thereby.^® Thus, where a ground 


Court cannot find that party was not aware of 
the contents.) 

(*29) AIR 1929 Oudh 204 (208). (Suit based on 
one custom — Ditlereut custom cannot be set up 
at the trial.) 

(’05) 8 Oudh Cas IIG (117). (One consideration 
pleaded — Another consideration cannot be setup 
at the trial.) 

(*03) 6 Oudh Cas 119 (125). (Variance as to date 
of tenancy not allowed.) 

(’27) AIR 1927 Rang 118 (118, 119). (Suit for 
share in partnorship^Claim based on plaintiff’s 
being a partner — Plaintiff found to bo assignee 
— Not entitled to a docroo.) 

(’95) 18 Mad 402 (403). (Suit to redeem a specified 
mortgage — The plaintiff was not allowed to 
redeem a different one.) 

’84) 8 Bom 543 (540). (Do.) 

*99) 3 Cal W N 497 (499). (Suit on title— -Decree 
on basis of long possession.) 

(*98) 3 Cal W N 158 (100). (Do.) 

(’17) AIR 1917 Oudh 400 (410). (Ejectment suit 
— Roflemption not allowable.) 

(’31) AIR 1931 Mad 140 (145) : 54 Mad 103. (A 
plea not taken will Ijc deemed to have been 
waived.) 

(*80) 5 Cal 240 (250). 

(’20) AIR 1920 Mad 830 (832). 

(’27) AIR 1927 All 03 (66). 

(’30) AIR 1930 Lah 325 (327). (Party alleging 
contract of particular date cannot bo allowed to 
prove contract of different date.) 

(’69) 12 Suth W R 487 (488). (Plaintiff cannot 
prove a different title from that which he alleged 
in the plaint.) 

(’76) 25 Suth W R 316 (816). (Do.) 

(’75) 24 Suth W R 444 (445). (Do.) 

(’71) 15 Suth W R 84 (85). (Do.) 

(’69) 11 Suth W R 550 (551). (Do.) 

(’69) 12 Suth W R 80 (81). (Do.) 

(’35) AIR 1985 Oudh 105 (167). (Defendant in 
written statement denying signatures on receipt 
and pro-note— Admission of execution In witness- 
box and new case set up.) 

[See (’26) AIR 1925 Rang 87 (88).] 

[See also (’26) AIR 1926 Mad 1189 (1140). 


l’82)AIR 1932 Mad 693 (694).] 

7. (’09) 3 Ind Cas 408 (414, 415) (Cal). 

8. (’12) 16 Ind Cas 741 (742) (Cal). 

[See also (’23) AIR 1923 Cal 142 (145): 50 Cal 292. 
(’20) AIR 1920 Cal 26 (32). 

(’ll) 11 Ind Cas 540 (541) (Cal).] 

9. (’22) AIR 1922 Cal 254 (255). 

(’33) AIR 1933 Lah 342 (843). 

(’10) 8 Ind Cas 41 (43, 44) (Cal). 

(’36) AIR 1936 Cal 465 (468). 

(’35) AIR 1935 Oudh 105 (167). 

10. (’15) AIR 1915 P C 89 (91, 92) (P C). 

(’09) 2 Ind Cas 85 (88) (Cal). 

(’17) AIR 1917 Oudh 254 (257). 

(’27) AIR 1927 Sind 248 (250). 

[See also (’02) 25 All 159 (161). (Defendant putt- 
ing plaintiffs to proof of consideration — Only a 
portion found binding — Mortgagor defendant 
though estopped by previous statements can 
get benefit of the said finding).] 

11. (’20) AIR 1920 Cal 26 (32). 

(*32) AIR 1932 Lah 570 (571). 

(’24) AIR 1924 All 831 (831). 

(’38) AIR 1933 Pesh 87 (37). 

(’23) AIR 1923 Cal 142 (145) : 50 Cal 292. 

(’12) 10 Ind Cas 741 (742) (Cal). 

(’12) 17 Ind Cas 296 (298) (Oudh). 

(’ll) 11 Ind Cas 540 (541) (Cal). 

(’16) AIR 1916 Cal 341 (342). 

12. (’87) 14 Cal 592 (597, 598). 

(’03) 25 All 498 (506) (FB). (Overruling 15"All 
186.) 

(’03) 25 All 2.50 (260) (FB). 

(’68) 8 Agra 218 (218). (Obvious mistake in the 
plaint.) 

(’98) 17 Bom 648 (656). 

’06) 4 Cal L Jour 56 (60, 61). 

’30) AIR 1930 P C 205 (208) (P C). (Court must 
look to the substance of pleadings and issues 
settled.) 

(’81) AIR 1931 Nag 68 (64) : 27 Nag L R 19. 
(Relief on undue influence can be given in spite 
of inartistic pleadings.) 

(’07) 10 Oudh Cas 17 (20). 


0.6 1.2 
Note 9 
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though not raised in the pleadings is expressly put in issue , or where the new claim 
set up is not inconsistent with the allegations made in the pleadings and is based on 
facts alleged therein, there is no question of surprise to the opposite party. Similarly, 
where the defendant makes an admission, a finding in favour of the plaintiff based on 
such admission is not incompetent even though it is at variance with the case set up 
by the plaintiff in his pleading, inasmuch as there could be no surprise or prejudice 
to the dofondani; in such a case.^^ But a party cannot be allowed to abandon his own 
case, adopt that of the defendant and claim relief on that footing where the latter is 
prejudiced by such a course.^® 

Illustrations 

1. A and B jointly oxocuto a bond in favour of G for a certain sum of money. A is compelled 
to pay of! the whole amount to C and after so paying it, he brings a suit against B for the recovery 
of the whole amount on the ground that he (A) was only a surety for B. It is established that A was 
not a surety but that he and B were equally liable under the bond. In such a case a decree can be 
given for A for contribution of the amount paid by A for B also. Their Lordships said: **the plaintiff 

ought not, by reason of his having claimed too much, to be precluded from recovering the 

proportionate amount of what he actually paid, to which he is undoubtedly entitled, a claim which 
the pleadings are wide enough to cover.*’l7 

2. A sues B for rent on the basis of lease-doed. It is found that the lease deed is, for some 
reason, not admissible in evidence; in such a case a decree can be given on the basis of use and 
occupation by the defendant.^S 

For other instances in which relief could be given to the parties on grounds 
different from those set up in the pleadings, see the undermentioned cases.^® 


(*16) AIR 1916 Cal 341 (343). 

(’36) AIR 1936 Cal 382 (384). (Pleadings should 
not be construed too narrowly.) 

('ll) 9 Ind Gas 32 (33) (Mad). (Discrepan- 
cies between the terms of the pro-notes and 
their description in the plaint).] 

13. (’04) 1904 Pun Re No. 78, page 263. 

(’80) AIR 1930 P C 205 (208) (P C). 

(’14) AIR 1914 All 479(481). (Both parties under- 
standing the points in issue and letting in evi- 
dence on them.) 

(’05) 27 All 634 (650) : 32 Ind App 203 : 8 Oudh 
Gas 317 (P G). (Issues wide enough to cover the 
case newly set up before Privy Council.) 

(’23) AIR 1928 Bom 321 (331, 832) : 47 Bom 848 
(FB). 

(’15) AIR 1915 P C 2 (4) : 39 Bom 899 : 42 Ind 
App 103 (PC). (Point on which parties have been 
allowed to go to proof can be decided.) 

’96) 20 Bom 569 (570). 

’28) AIR 1928 Mad 703 (704). (Pica not speciff- 
cally raised but trial and first Appellate Court 
discussing it as if raised.) 

(’13) 20 Ind Gas 570 (571) : 7 Sind L R 23. (Suit 
for rent based on title — Title denied — Issue as to 
title raised and tried.) 

(’36) AIR 1936 Cal 382 (884). 

(’39) AIR 1939 Lah 330 (335). 

14. (’08) 10 Bom L R 346 (848). 

(’25) AIR 1925 Cal 257 (258, 259). 

(’81) 7 Cal L Rep 108 (106). 

(’82) AIR 1932 Nag 23 (26) : 27 Nag L R 827. 
(’81) AIR 1931 Nag 63 (65) : 27 Nag L R 19. 

(’25) AIR 1925 Oudh 617 (618): 28 Oudh Cas 397. 
(Court to take notice of truth as revealed by evi- 
dence in the case.) 


(*21) AIR 1921 Oudh 176 (186). 

(’12) 18 Ind Cas 568 (570) : 1 Upp Bur Rul 141. 

15. (’88) 11 Mad 367 (870). 

(’30) AIR 1930 Nag 8 (9) : 26 Nag L R 130. 

(’30) AIR 1930 N.ag 273 (278) : 26 Nag L R 277. 
(’21) AIR 1921 Bom 307 (309) : 45 Bom 635. 
(Facts not pleaded in the plaint but admitted by 
the defendant can be relied on.) 

(’74) 20 Suth W R 64 (64). 

(’69) 12 Suth W R 317 (317). 

(’84) 7 Mad 226 (282). 

(’69) 4 Mad 11 C R 359 (366). 

(’25) AIR 1925 Nag 434 (434). 

16. (’80) 5 Cal 602 (605). 

(’13) 19 IndCas 401 (403) (Bom). (Suit in ejectment.) 
(’15) AIR 1915 Cal 339 (341) : 48 Cal 108. 

(’23) AIR 1928 Pat 481 (483). 

17. (’06) 28 All 482 (487) : 38 Ind App 61 (PC). 
(’16) AIR 1916 Gal 341 (342, 343). 

(’74) 22 Suth W R 456 (456). 

(’16) AIR 1916 Mad 39 (41). (Decree for one share 
may be granted in suit for possession of whole 
estate.) 

(’09) 1 Ind Cas 530 (532) (Cal). (Larger relief 
claimed — Smaller relief can bo given.) 

(’88) 11 Mad 94 (97). (Do.) 

(’18) AIR 1918 PC 287 (291) (PC). (Do.) 

(’12) 15 Ind Cas 665 (666) (Mad). (Suit for ezolu- 
sive possession of property, — Plaintiff found to 
be entitled only to joint possession — Court may 
give plaintiff a decree for joint possession.) 

(’90) 12 All 556 (558). (Do.) 

18. (’24) AIR 1924 Oudh 97 (98). 

19. Suit based on custom--^General law may he 
relied on : 

(’26) AIR 1926 Lah 551 (551). 
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The rule of secundam allegata et probata is applicable only to questions of 
fact and not to pure questions of law arising out of the facts alleged and proved.^^ A 
question of law based on such facts can bo taken at any time^^ except where the plea 


(•02) 4 Bom L R 866 (357). (Plaint alleging that 
widow is entitled to right of residence by custom 
—The provision of Hindu law recognizing it may 
be relied on.) 

Suit alleging dispossession on a particular date 
— Date found to be wrong — It is not sufficient 
ground for dismissing suit : 

(•71) 16 Suth W R 178 (179). 

(*76) 24 Suth W R 367 (358). 

(*79) 3 Cal L Rep 105 (110). 

Suit for ejectment allowed to be changed into 
iuit for redemption : 

(»23) AIR 1923 Lah 676 (677). 

(•11) 12 Ind Gas 387 (889) (Bom). 

(•96) 20 Bom 196 (197). 

(•18) AIR 1918 Nag 177 (177). 

Claim for easement on ground of prescription 
^Decree on basis of lost grant : 

•81) 6 Bom 20 (23). 

•81) 7 Cal 132 (136). 

(•80) 6 Cal 394 (404) : 7 Ind App 240 (PC). 
Miscellaneous : 

(•18) AIR 1918 Cal 144 (146). (Suit on title — 
Prescriptive title— Relief on.) 

(*27) AIR 1927 Mad 1039 (1041). (Relief asked for 
by plaintiff likely to lead to unnecessary litiga- 
tion — Court can consider equities without pre- 
judicing rights of parties.) 

(•90) 14 Bom 31 (38). (Suit for partition as co- 
parcener can be amended by adding a claim on 
the basis of a compromise.) 

(•03) 13 Mad L Jour 7 (9). 

(•07) 80 Mad 406 (407). (Gift, relief on in plaint— 
Right by inheritance can bo set up.) 

(•07) 30 Mad 388 (890). (Plaint mortgage not 
proved — Decree on mortgage admitted by de- 
fendant.) 

(See Foot Note 6 for cases which decide to the 
contrary.) 

(•74) 21 Suth W R 121 (122). (Ryots suing for 
possession on the ground that zamindar granted 
them pattas — When this failed, the Court 
allowed them to prove their occupancy rights.) 
(1865) 8 Suth W R 208 (209). (Do.) 

(•21) AIR 1921 P C 8 (10): 48 Cal 609: 48 Ind App 
127 (PC). (Mortgage suit — Mortgage found in- 
valid — Alternative claim for personal decree 
allowed to be established, though not claimed 
specidcally.) 

(•93) 20 Cal 1 (6) : 19 Ind App 221 (PC). (Suit by 
reversioner — Status of reversionership denied at 
late stage — Agreement with real heir by plain- 
tiff allowed.) 

(•31) AIR 1981 Mad 140 (144) : 64 Mad 163. 
(Mortgagee not claiming on the personal cove- 
nant might be given a decree.) 

’24) AIR 1924 All 862 (864). 

•82) 4 All 246 (247). (Suit by usufructuary mort. 
gagee for breach of covenant to dve possession 
— Compensation for such breach though not 
asked lor can be given.) 


(•22) AIR 1922 Bom 199 (200) : 46 Bom 200. 
(Claim on basis of title— Easement allowable 
after amendment.) 

(•26) AIR 1926 Cal 647 (647, 648). (Plaintiff alleg- 
ing right of easement in himself and others and 
proving easement in his favour alone is entitled 
to succeed.) 

(•06) 4 Cal Ij Jour 56 (61). 

(•95) 22 Cal 689 (596). 

(’74) 22 Suth W R 390 (391). (Suit on title — De- 
cree on possession.) 

(•73) 19 Suth W R 195 (196). (Plaintiff’s precise 
claim not proved but his case was substantially 
proved.) 

(•24) AIR 1924 Mad 354 (855). (Partible property 
other than that included in the plaint can bo 
partitioned.) 

(’10) 8 Ind Gas 64 (64) (Mad). (Suit for cancella- 
tion of sale deed for failure of consideration — 
Court may grant decree for the amount of pur- 
chase money not paid.) 

(*12) 14 Ind Cas 512 (512) : 1912 Pun Re No. 18. 
(Suit on hundi — llundi inadmissible in evidence 
for non-cancellation of stamp — Suit may bo de- 
creed on the basis of original consideration. But 
where the execution is not proved he cannot get 
relief on original cause of action ; there must bo 
a plea to that effect.) 

(*93-1900) 1893-1900 Low Bur Rul 130. 

•75) 23 Suth W R 369 (371) (PC). 

*80) AIR 1930 All 734 (736). 

(•81) 8 Cal 79 (87, 88). (Suit for khas possession 
allowed to be changed into suit for redemption — 
But see AIR 1931 Oudh 878 (380).) 

(•20) AIR 1920 Oudh 265 (267): 23 Oudh Cas 238. 
(Plaintiff suing for possession as vendee— Found 
entitled as mortgagee — Defendant allowed to 
redeem in the same suit.) 

(•14) AIR 1914 All 463 (463) : 86 All 673. (Pre- 
emption suit based on Mahomedan law can be 
decreed on the basis of custom.) 

(•98) 20 Cal 834 (842, 843) : 20 Ind App 99 (PC). 
(•37) AIR 1937 All 783 (785). (Partition suit — 
Plaintiff incidentally mentioning weight and 
value of ornaments mentioned in plaint — Com- 
missioner coming to different conclusion — Plain- 
tiff held was free to accept Commissioner's report 
as correct as his incidental mention was not 
conclusive or irrebuttable.) 

20. CIO) 8 Ind Cas 41 (43, 44) (Cal). (Plea of 
adverse possession.) 

(•13) 18 Ind Cas 866 (866) (Cal). (Suit for partial 
partition — Apparent from the plaint — Objec- 
tion allowed.) 

21. (*17) AIR 1917 Cal 82 (83). 

(*30) AIR 1930 Bom 511 (512). 

(•21) AIR 1921 P 0 228 (229) (P C). (Intorpreta- 
tion of statutes.) 

(•30) AIR 1930 Oudh 54 (54) : 5 Luck 489. 

(’13) 19 Ind Cas 840 (848) : 85 All 273 : 40 Ind 
App 86 : 16 Oudh Cas 186 (P 0). (Defect in 
plaintiff’s title apparent from deeds filed -—Duty 


0. 6 R. 2 
Rote 9 
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0«.6 B . 2 necessitates the taking of further evidence or depends upon new facte not alleged and 
Hotos 9“10 proved.®* 

It has been held by the High Court of Bombay in the undermentioned case®* 
that suits relating to agreements entered into by persons who stand to each other 
in the relationship of mortgagor and mortgagee or trustee and cestui que trusty are 
exceptions to the applicability of the rule that parties ought to be kept to their 
pleadings. In such cases the Court was held to bo bound to examine the nature of such 
agreements where, on the face of them, or having regard to surrounding circumstances, 
the Court finds privia facie grounds to suspect that the transaction is oppressive or 
unconscionable. 

See also Note 5 above. 


10. Construotion of pleadings. — It has been uniformly held that pleadings 
in India,^ especially those in the moflfussil,® should not be construed very strictly. 
Courts in India have no power to non-suit the plaintiff merely because the pleadings 
are not in proper form® or the claim is wrongly described^ or the Section wrongly 
given.® But, where a technical defence is set up against a just claim, the defence so set 
up must be strictly established and hence, the pleadings must be strictly construed.® 
The substance of the case should be kept in view and not merely the words used in the 


of Privy Council to dismiss, though point not 
clearly raised.) 

('04) 27 All 266 (270). (Illegality of consideration.) 
(*03) 30 Gal 1(12). (Plea of non-service of notice of 
proclamation of sale can be taken even in appeal.) 
(’25) AIB 1925 Oudh 182 (183). (Plea of adverse 
possession — Court bound to raise siio motu.) 
Note , — See the authorities to the contrary in Foot 
note 6 above, 

[See also (’31) AIR 1931 All 670 (672). 

(’27) AIR 1927 Mad 273 (274). (Pleas of limita- 
tion and res judicata m raisable though 
abandoned previously.)] 

22. (’13) 20 Ind Cas 523 (525) : 7 Sind L R 11. 
(’09) 4 Ind Gas 569 (570, 571) (Bom). (Plea of 

jurisdiction, though a question of law, not al- 
lowed after close of plaintiff's side.) 

(’16) AIR 1916 Cal 924 (925). (Plea of estoppel.) 
(*04) 31 Cal 195(201). (Ground of exemption from 
the law of limitation not specifically pleaded 
cannot be relied on.) 

(’24) 20 Mad L W 564 (565). 

23. (’10) 7 Ind Cas 977 (978) (Bom). 

Note 10 

1 . (’84) 6 All 406 (413). 

(1840) 2 Moo Ind App 344 (349, 350) (PC). (Essential 
justice of the case should be looked to and not 
the observance of forms.) 

(’82) AIB 1932 Lah 401 (411) : 18 Lah 618 (F B). 
(*09) 4 Ind Cas 168 (169) (Gal). 

(’74) 21 Suth W R 59 (60). 

(*70) 13 Suth W R 248 (249). 

(’67) 7 Suth W R 89 (40). 

(•15) AIR 1915 Mad 770 (772). 

(*88) AIR 1938 Cal 199 (202). (Unless one must 
do so for some very good reason.) 

(’17) AIB 1917 Pat 580 (581). 

(’86) AIR 1986 Cal 185 (187). (Pleadings in India 
cannot be regarded with the same meticulous 
care with which they are scrutinised in the 


English Courts.) 

(’86) AIB 1936 Cal 382 (884). 

(’85) AIR 1935 Lah 441 (442). 

[See also (’30) AIR 1930 Pat 455 (461) : 9 Pat 
885. (Omission to mention certain facts in 
pleadings-— Adverse inference against the party 
not conducive to justice as pleadings in this 
country are generally defective and carelessly 
drawn.)] 


2. (’09) 8 Ind Cas 728 (724) (Mad). 

(’82) AIR 1982 Bom 529 (581). 

’26) AIB 1926 P 0 29 (29) : 4 Bang 518 (P C). 
’81) AIR 1931 Pat 179 (181). 

’04) 28 Bom 567 (572). 

’15) AIR 1915 Gal 804 (805). 

’16) AIR 1916 Nag 84 (86) : 12 Nag L B 90. 

’88) AIR 1933 Gal 215 (216). 

’35) AIR 1935 Cal 744 (745). 

’86) AIB 1986 Lah 87 (39). 

’88) AIR 1988 Nag 835 (842) : I L R (1989) Nag 
1(FB). 

(’87) AIR 1987 Nag 845 (850) : I L R (1988) Nag 
808. 


3. (’87) 9 All 690 (697). 

(’24) AIR 1924 Mad 174 (175). (Allegations not 
specific — No prejudice caus^ however — No 
reason to interfere with judgment.) 

(’16) AIR 1916 Mad 680 (680). 

(’18) 18 Ind Cas 568 (570) : 1 Upp Bur Bui 141. 

(’70) 14 Suth W R 181 (182). 

(’67) 7 Suth W B P G 8 (9) : 8 Mooind App 888 (FO), 

4 . (’17) AIR 1917 All 821 (822). 

(’85) AIR 1935 Cal 744 (745). (Prayer for dao2ara« 
tion of custom, real relief sought being dcolara* 
tion of right based on custom— -Held, real r^f 
meant should be granted.) 

5. (*09) 4 Ind Cas 258 (254) : 88 Bom 698. 

(’81) AIR 1981 Mad 758 (758). 

6 . (*84) AIR 1984 Rang 278 (980). 
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{deading.^ Eor this purpose the pleadings must be read as a \7hole.^ A pleading "not 
known” is not tantamount to a pleading "not admitted."" 


R. 3. [New.] The forms in Appendix A when applicable, 
Forms of Where they are not applicable forms of the 

like character, as nearly as may be, shall be used 

for all pleadings. 

[ B. S. C., 0. 19 R. 5.] 

1. Appendix A. — As regards the imperfect character of the forms in 
Appendix A, see the observations in Samprasad \,\Hazarimull} 


R. 4. [New.] In all cases in which the party pleading relies 
on any misrepresentation,* fraud, ^ breach of 
wKoSnJS.*’* default, or undue influence,^ and 

in all other cases in which particulars may be 
necessary^ beyond such as are exemplified in the forms aforesaid, 
particulars (with dates and items if necessary) shall be stated in 
the pleading. 


[R. S. C., 0. 19 R. 6.] 

Synopsis 


1. Scope end object of the Rule. 

2. Freud. 

3. Breech of trust. 

4. Misrepresentetion. 

So Undue influence end coercion. 

6. **Other ceses in which perticulers mey be 

necessery.'* 

7. Accounts. 

8. Contrecto 

7. (’71) 16 Suth W R 27 (28729)^ ^uitforcon- 
flnnation of posfiesBion stating circumstances of 
dispossession, should be treat^ really as one for 
recovery of possession.) 

(’86) 7Alll(ll):lllndAppl49(PG). (When plain- 
tiff sued to succeed to an impartible estate under 
custom and failed to prove it he was allowed to 
succeed on the general law.) 

(’92) 19 Ind App 90 (98) : 19 Gal 607 (FG). 

<’82) 11 Gal L Bep 448 (460). 

(’82) 11 Cal L Rep 461 (468). 

1900) 1900 Pun Re No. Ill, p. 482. 

’19) AIR 1919 Mad 928 (926). 

*16) AIR 1916 Mad 89 (41). (It is not desirable 
to pin down both the parties to the precise form 
•of the pleadings, though they should allege a 
custom with distinctness and certainty.) 

(’81) AIR 1981 Pat 179 (181). 

(’88) AIR 1988 P 0 121 (128) : 82 Sind L R 462 
(PC). (A plaint may be inartistically drawn and 
seek to rest a justinable claim upon anunjustifl- 


9. Defamation. 

10. Claim for a lump sum. 

11. Malicious prosecution. 

12. Misconduct. 

13. Negligence — Nuisance. 

14. Recovery of land. 

15. Public highway and private right of way. 

16. Particulars of defence. 


able basis. But the Court should hesitate to give 
more importance to form than to substance.) 
(’88) AIR 1988 Nag 886 (842) : I L R (1989) Nag 
1 (PB). 

[See also (’07) 11 Oal W N 86 (92).] 

8. (’26) AIR 1926 Nag 60 (60). 

(’81) AIR 1981 Lah 748 (749). 

’86) AIR 1986 Lah 87 (89). 

’86) AIR 1986 Lah 86 (86). (Plaintiff merely 
alleging in plaint that he has right of pre-emp« 
tion without specifying grounds of his claim — 
Grounds specified in replication — Pleading taken 
as whole discloses cause of action with sufficient 

(’81) AIB 1984 Col 834 (826). 

9. (’81) AIR 1981 All 438 (434). 

Ordmr 8 Rul. 3 — N.t. 1 

1. (’81) AIR 1981 Cal 468 (469) : 58 Cal 418. 

[Se« also (’86) AIR 1986 All 668 (665). (The 
exemplar in Appendix A, Scb. 1 relating to 


0. 6 R. 8 
Note 10 

0.6B.8 


0. 6 R. i 
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0. 6 R. « 
Hote 1 


Se» 


Other Topics ( miscellaneous) 

Acknowledgxpent for saving limitation. See Notes Infringement of trade-mark. See Note 4. 

Omission or insufficiency of parUculats, 
Custom. Bee Note 6. Notel. 

1. Soope and object of the Rule. — 0. 6 B. 2 requires, as has been seen 
already, that a pleading should contain material facts on which the party relies for his 
claim or defence. This rule requires that, wherever necessary, particulars of such 
material facts shall also be given. Particulars** may be described as the details of 
the case set up} The object of particulars is two-fold — 

(1) to enable the opposite party to know what case he has to meet and thus to 

prevent a surprise at the trial,* and 

(2) to limit the generality of the pleadings and so to define and limit the issues to 

be tried and thus save unnecessary expense.* 

It must depend upon the facts of each case as to what degree of particularity is 
required.^ It may, however, be stated as a general rule that such certainty and parti- 
cularity will be insisted upon as is reasonable having regard to the circumstances and 
the nature of the acts themselves. ‘‘To insist upon less,” as was said in Ratcliff v. 
EvanSt^ “would bo to relax old and intelligible principles. To insist upon more would 
be the vainest pedantry.’* 

Particulars must be distinguished from evidence and no x>arty need state 
anything for the purpose of enabling the opposite party to ascertain the evidence by 
which he proposes to prove his case. The Courts have uniformly endeavoured to prevent 
the plaintiff or the defendant from prying into the brief of his opponent for finding, 
out what is to be the evidence which is to be produced at the trial. On the other hand, 
the Courts have uniformly held that the plaintiff or the defendant is entitled to be told 
any and every particular which will enable him properly to prepare his case for the trial 
BO that he may not be taken by surprise.* Thus, one party is not entitled to know the 
names of the witnesses the other party for that will be knowing the particulars of 
evidence. But where the names of witnesses constitute a material fact in a party’s case,. 
he is bound to state them. Thus, where plaintiff sues for infringement of his trade-mark 
by the defendant, and alleges that on account of the infringement “diverse persons” 
were induced to buy defendant’s goods as plaintiff’s, the names of “diverse persons” 


. suit by shebaitfi is only intended to show that 
the shebait of an idol may bring a suit as pres- 
cribed therein. There is nothing in the exem- 
plar that it is the only way in which the suit 
can be brought on behalf of the idol. A shebait 
is entitled to bring a suit in his own name— 82 
Cal 129 (PC) Ref.)] 

Order 6 Rule 4 — Note 1 

1. (1882) 7 P D 117 (121), The Rory. 

2. ( 1997 ) 24 T L R 73 (74). Young A Co. v. 

Scottish Union and National Insurance Co. (Per 

Buckley, L. J.) 

(1888) 57 L J Q B 594, Hennessy v. Wright. 

(1687) 84 ChD 88 (98, 94), New Port Shipway v. 

Paynter. (Per Cotton, L. J.) 

(1882) 7 P D 117 (121), The Rory. 

(1886) 88 Ch D 410 (418), Spodding v. Fitzpa- 
trick. (Per Cotton, L. J.) 

(1898) 77 L T 67 (68), Duke A Sons v. Wright & 

Co. (Per Bindley, L. J.) 

..[5ee (’da} 40 Oal W N 918 (918). (The Court, 


under its inherent jurisdiction, is entitled to 
interfere and direct particulars if it oonsiders* 
that a litigant is substantially embarrassed 
owing to lack of precision in a petition or affi- 
davit— >A party disregarding his opponent's re- 
quest for particulars will be doing so at his own 
risk. Any relevant statement which could have 
been incorporated in the petition or fumisbed 
by way of particulars will not, on failure to- 
furnish particulars, be allowed to be imported 
in an affidavit in reply at the hearing of the- 
petition).] 

3. (1895) 2 Q B 148 (152), Yorkshire Provident 
Life Assurance Co. v. Gilbert k Rivington. 

(1877) 7 Ch D 435 (451), Saunders v. Jones. (Per 
Thesiger, L. J.) 

(1888) 38 C D 410 (418), Spedding v. Fitepatriok- 

4. (1878) 4 Q B D 127 (189), Phillips v. PhiUipS. 

5. (1692) 2 Q 3524(582,538). 

6. (1888) 89 Ch D 698 (695), Humphries A 

The Taylor Drug Co. (As to when namei of 
persons become necessary particular!.) 
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constitute a material fact in the statement of the plaintiff’s case and must be revealed 
though such **diyerse persons” might be coming as witnesses for the plaintiff.^ 

Where a party omits to give particulars, or the particulars furnished are 
insuflicient, the opposite party may apply under Rule 5 for a further and better 
statement of particulars,^ and, if an order under that rule for particulars is disobeyed, 
then, if the plaintiff is in default, the action should be stayed, and, if the defendant is 
in default, his defence should be struck out.^ When a party fails to ask for particulars 
at the proper time, he cannot afterwards bo hoard to say that ho was taken by 
surprise.^® 

Where a plaint contains averments indicating with reasonable definiteness 
what the nature of the claim irf, the claim will not be defeated by a small error in one 
particular. Thus, where A, as receiver of the properties of J5, sues 0 on a promissory 
noto oxocuted by C to B, and the plaint correctly states the names of the promisor and 
the promisee and the date of the promissory note, but the amount is mentioned as 
Bs. 6000 instead of Rs. 5892 and this was due to the fact that A was not in possession 
of the })romis3ory noto, it cannot be said that the defendant is taken by surprise or 
that he was not aware of what the plaintiff was suing on and therefore the plaintiff 
should not fail by reason of such error.^^ 

2. Fraud* — In suits on the basis of fraud, the allegation of fraud must be 
clear, definite, and specific.^ General allegations of fraud, however strong the words 
in winch they are stated may be, if unaccompanied by particulars, are insufficient to 


7* (1888) 89 Oh D 693 (G95),HumphriGS & Co. v. 
The Taylor Drug Co. 

[See also (1900) 1 Ch 376 (383), Milbank v. 
Milbank. (Defendant referring to documents 
in his pleading — Ho may be ordered to give 
particulars of documents oven though he claims 
privilege from production.) 

(1886) 17 QBD 154 (161, 162), Marriott v. Cham- 
berlain. (Action for libel.)] 

8 . [See also (*32) AIR 1932 Pat 355(356) : 11 Pat 
624. 

(1900) 1 Ch D 876 (885), Milbank v. Milbank.] 

9. (*24) AIR 1924 All 17 (19) : 45 All 624. 

10. (*30) AIR 1930 Cal 621 (622). (Fraud). 

[See also (’29) AIR 1929 Cal 664 (656). (Plaintiff 
at hearing setting up case at variance from that 
set out in plaint — Defendant waiving right of 
adjournment to rebut that case— -Decree passeci 
is not wrong.) 

(»16) AIR 1916 All 226 (227). (Acquiescence that 
pleading is right.)] 

11. ('28) AIR 1928 Mad 940 (941). 

Note 2 

1. ('16) AIR 1916 All 356 (857) : 38 All 126. 

('83) AIR 1933 Sind 304 (304). (Fraud relied upon 
for the purpose of vacating a decree.) 

(’85) AIR 1936 Rang 78 (76) : 13 Rang 175. 

(’28) AIR 1928 P C 261 (263) (P C). 

(’38) AIR 1933 Rang 169 (172). 

(’30) AIR 1980 All 427 (428). (Suit ‘to set aside 
decree — General allegations of fraud are not 
Buiheient.) 

('2») AIB 1938 All 666 (667). (Suit to set Mid. a 
compromise decree.) 


{'16) AIR 1916 All 128 (130). (Plaintiff not allog- 
ing fraud in suit for accounts will not bo enti- 
tled to let in evidence of fraud.) 

(’10) 5 Ind Cas 179 (180) (All). (Cannot be pre- 
sumed from inadequacy of consideration.) 

(’87) 11 Bom 620 (643) : 14 Ind App 111 (P C). 
(Fraud different from the one alleged cannot ho 
proved.) 

('82) 6 Bom 309 (314, 316). 

('83) AIR 1933 Cal 366 (371) : 60 Cal 262. (Court 
will insist on allegations of fraud to be madu 
promptly and precisely.) 

('30) AIR 1930 Cal 22 (28) : 66 Cal 868. 

(’22) AIR 1922 Cal 203 (215). 

(*83) AIR 1983 Rang 153 (153). (Court should in- 
sist that there should be some definite allegation 
of what the fraud is.) 

('20) AIR 1920 Cal 159 (160). 

(’17) AIR 1917 Cal 399 (401). 

(’16) AIR 1916 Cal 120 (122). (Case-law discussed.) 
(*16) AIR 1916 Cal 288 (289). (Suit to set aside 
rent decree.) 

(’14) AIR 1914 Cal 396 (401) : 40 Cal 898 (S B). 
(Suit for damages for malicious arrest, prosecu- 
tion and protended search.) 

(’13) 20 Ind Gas 758 (754) (Cal). (Must be stated 
at the earliest opportunity.) 

(’14) AIR 1914 Cal 335(888) : 20 Ind Gas 679 (682): 
41 Cal 148. (Allegation of fraud not taken in the 
lower Court — Allegation not allowed to bo taken 
in second appeal.) 

’09) 4 Ind Oas 495 (499) (Cal). 

’86) 28 Cal 488 (492): 28 Ind App 8 (PC). (Collu- 
sion must be specifically plead^.) 

(’15) AIR 1915 Uh 174 (175). 


0. 6 R. « 
Notes 1-2 
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amount to an averment of fraud of which any Court ought to take notice.^ A plaint 
seeking relief on the ground of fraud but omitting to give particulars does not disclose 
a cause of action^ and should be rejected or returned for amendment but the suit 
should not be dismissed.^ Fraud may be inferred from the surrounding circumstances,* 
but neither the fact that there are allegations in the written statement from which a 
plea of this kind can be spun out* nor the fact that the defendant himself has told an 
untrue story^ is enough to relieve a plaintiff from his obligation to give particulars of 
the fraud pleaded by him. In the undermentioned case* where the plaintiff alleged 
that certain deeds were executed by a certain j)erson in contravention of the terms of 
a family settlement, and were, therefore, not binding on him, and there were in the 
interval, circumstances of a fraudulent design to circumvent the provisions of the 
settlement, it was held that it was not necessary, in order to take such circumstances 
into consideration, that the plaintiff should have given particulars of the fraud. 

A plaintiff seeking to avoid the statute of limitation on the ground of fraud 


<'2G) AIR 192G Lah 96(98): 6 Lah 51:2. (Ex parte 
decree based on false claim cannot be rc-openod 
except on ground of fraud.) 

<’80) AIR 1930 Mad 78 179). 

(’28) AIR 1928 Mad 759 (7G0). 

<’17)AIR 1917 Mad 833 (334). (Must not bo 
allowed to be made at a subsequent stage of the 
suit.) 

<’80) AIR 1930 Pat 857 (361, 866). (Suit for de- 
claring lease void on ground of fraud.) 

<’21) AIR 1921 Pat 145 (147) : 6 Pat L Jour 319. 
(Application to set aside execution sale on the 
ground of fraud.) 

<’05) 8 Oudh Cas 210 (222). 

<’88) AIR 1983 Bang 128 (124). (Suit to set aside 
decree on ground of fraud.) 

<’81) AIR 1981 Bang 212 (218) : 9 Bang 185. 

<’81) 188 Ind Gas 667 (668) (Lah). 

<’25) AIR 1925 Bang 275 (277) : 8 Bang 275. 

(’19) AIR 1919 Upp Bur 83 (84) : 3 Upp Bur Bui 
69. 

<’15) AIR 1915 Low Bur 86 (87) : 8 Low Bur Bui 
185. 

(’80) AIR 1980 Sind 298 (298) : 24 Sind L R 282. 

(’14) AIR 1914 Sind 28 (80) : 8 Sind LBS. 

(1900) 5 Cal W N 91 (108). 

(’87) AIR 1987 P 0 146 (147) : 64 Ind App 148 : 
81 Sind L R 806 : I L B (1987) All 566 (P 0). 
(Precise and specific details of fraud to be given.) 

<’88) AIR 1938 Nag 546 (547). (To oaU a deed 
both ’fraudulent’ and 'bogus’ is not a clear piece 
of pleading. Though fraud may be present in both 
cases, a d^ may be fraudulent without being 
bogus and hence it is better to keep the two dis- 
tinct.) 

[But see (’21) AIR 1921 All 827(880,881). (Pro- 
perty deliberately sold as unencumbered inexe- 
oution->Suit to set aside sale— No fraud alleged 
against any particular person— Suit maintain- 
able.)] 

2 . (1880) 5 App Cas 685 (697), WaUingford v. 
Mutual Society. 

(’16) AIR 1915 P G 7 (18) : 89 Bom 441 : 42 Ind 
App 185 (PC). 

(’881 15 Cal 688 (587) : 15 Ind App 119 (PC). 

<’20) AIR 1920 Pat 768 (769). (&it to set aside 
an ex parte decree on the ground of fraud.) 


(*80) AIR 1930 All 427 (428). 

(’12) 14 Ind Gas 58 (54) (Cal). 

(’28) AIR 1928 Pat 112 (113). 

(’87) AIR 1937 P C 146 (148) : I L R (1937) All 
566 : 64 Ind App 143 : 31 Sind L R 306 (PC). 
(’35) AIR 1985 Oudh 16 (18). (But transaction 
speaking for itself and furnishing internal proof 
of well thought out design — Omission to set 
out particulars leading to fraud does not con- 
travene O. 6 B. 4.) 

(’37) AIR 1987 Cal 129 (186) : I L R (1987) 1 Cal 
208. (It is not necessary that plaint should dis- 
close the evidence bv which fraud is to be estab- 
lished. It is enough if such particulars as ate 
necessary to sustain fraud, are given in the 

? laint.) 

But see (’17) AIR 1917 Nag 139 (140). (The 
Court is bound to consider a plea of fraud dis- 
tinctly raised, though the allegations on which 
it is based are not set out in detail.)] 

3. (’95) 19 Bom 598 (601, 602). 

4 . (’88) 15 Cal 588 (687) : 15 Ind App 119 (P 0). 
(’94) 18 Bom 144 (146). 

(’85) 9 Bom 358 (861, 864). (The plaint should 
have been returned for amendment.) 

(’09) 1 Ind Cas 784 (785): 86 Cal 184. (The plaint 
should be rejected and taken off the file.) 

(’21) AIR 1921 Pat 198 (200): 6 Pat L Jour 878 
(P B). (The plaint should have been rejected.) 
(’ll) 10 Ind cas 922 (928) (Low Bur). (The plsint 
ought to have been returned for amendment.) 
(’08) 82 Bom 265 (257, 258). (Nor an issue should 
be framed on the question of fraud — The plaint 
ought to have been returned for amendment.) 
[See also (’27) AIR 1927 Mad 588 (542) : 50 Mad 
857. (Fraud not alleged not to be gone into.) 
(’80) AIR 1980 Pat 857 (866). 

(’14) AIR 1914 P 0 184 (188, 189) (PC). (Ingre- 
dients of fraud indicate — Particulars io be 
given in pleadings.)] 

5. (’18) 21 Ind Cas 69 (70) (Oudh). 

6. (’09) 1 Ind Cas 221 (224) : 82 Mad 242, 

[See also (’16) AIR 1916 Mad 940 (941, 942).] 

7. (’94) 21 Cal 612(621). (Suittosetasideiiieoree 
on ground of fraud.) 

8 . (’85) AIR 1985 Oudh 16 (18, 19 ). : ^ 
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must specifically state the particulars as to how he was kept out of knowledge of his 
lights by the fraudulent acts of the defendant, and the time when he discovered it? 

Allegations of fraud must be substantially proved by the party making the 
same^^ though it does not mean that every puzzling artifice or contrivance resorted 
to by the opposite party, should be unravelled.^^ When one kind of fraud is alleged, 
another kind of fraud cannot, on failure of proof of the fraud alleged, be substituted 
for it.’* And even if the Court finds that fraud was practised, if such fraud is other 
than that alleged by the plaintiff, the defendant is entitled to have the suit dismissed.’* 
This general rule, however, is not applicable where a pardanashin lady is concerned. 
The obtaining of property, or of any benefit, from such a lady, through the undue and 
unconscionable abuse of influence by a person in whom trust and confidence are placed, 
has always been treated as fraud of the gravest character ; and if such frauds are 
alleged and proved, the allegation that they were parts of a scheme very early 
conceived and deliberately carried out is, whether it be made out or not, of no material 
consequence in such a suit.’* 

A person cannot be allowed to plead the fraud of his own predecessors in order 
1)0 avoid the legal consequences of their transactions,’* nor can a party plead his own 
fraud against one not a party thereto.’® 

A party who is not aware that a fraud has been committed and docs not set up 
the plea in his pleadings is not estopped from doing so as soon as he becomes aware of 
the facts which show that a fraud has boon committed.’^ 


Breach of trnet. — Particulars of the specific acts constituting the breach 
oitrust must be given so as to entitle a plaintiff to get relief.’ 

4. Mierepresentatlon. — When misrepresentations are alleged, the party 
pleading them should state as to each misrepresentation, its date, and whether it was 
made in writing or verbally, and as to each verbal misrepresentation, the occasion 
thereof.’ Where a suit is brought for damages for infringement of a trade-marki 


9. (’16) AIR 1916 Gal 120 (123). 

(’27) AIR 1927 All 487 (439). 

(1890) 15 App Gas 210 (213, 214), Lawrance v. 
Norreys. (Stateinent of claim disclosiDg conceal- 
ed fraud in barest fashion — Glaim dismissed.) 
(1887) 3 Times Law Rep 329, Riddell v. £. 
Strathmore. 

(1898) 2 Gh 545 (549, 550), Willis v. Earl Uowe. 
[See (1895) 2 Gh 474 (478, 479), Betjemanu v. 
Betjemann.] 

10. (’35) AIR 1985 Bom 144 (146). 

(’35) AIR 1935 Bang 73 (76) : 13 Ra^ 175. (A 
party who relies on plea of fraud or misrepresen- 
tation must establish these charges.) 

11. (’28) AIR 1928 P G 73 (76). (P G). 

[See also (’18) AIR 1918 Cal 453 (456). 

(’23) AIR 1928 Pat 827 (829). (Evidence consis- 
tent with the case of both sides— Fraud not 
established.)] 

12. 18 Yes Jun 802(814), Mantesauin v. Sandys. 
(’87) 11 Bom 620 (643): 14 Ind App 111 (P G). 

(’29) AIR 1929 Bom 1 (6) : 68 Bom 75. 

(’20) AIR 1920 Cal 26 (82). 

('ll) 10 Ind Gas 922 (928) (Bang). 

(’16) AIR 1916 Gal 876 (878). (Suit to set aside 
ex parte decree and a sale thereunder on the 
ground of fraud.) 


(’85) AIR 1935 Lah 222 (224). 

(’35) AIR 1935 Bom 144 (146). 

13. (’22) AIR 1922 Gal 203 (217). (The appUca- 
tion of this principle was modified by rules ap- 
plicable to pardanashin ladies.) 

14. (’22) AIR 1922 Gal 203 (216, 217). (Note the 
several oases referred to in this case.) 

15. (’ll) 12 Ind Gas 583 (584) : 37 Bom 217. 

16. (’29) AIR 1929 All 237 (288). 

[See (’35) AIR 1985 Bom 144 (146, 147).] 

17. (’16) AIR 1916 Oudh 148 (150). (Fraud 
pleu^ed at the appellate stage.) 

(*18) AIR 1918 Oudh 105 (106, 107). 

Note 3 

1. (1908) 1 Gh 789 (799): In re Wrightson, 
Wrightson v. Gooke. (Cited in AIR 1916 Mad 
1044 — Relief is given in respect of those specific 
breaches of trust which are proved.) 

(1885) 83 W R (Eng.) 587, Re Austiee. 

(’30) AIR 1980 Mad 78 (79). 

[See (’36) AIR 1936 Bom 80 (83). (Breaches of 
trust must be pleaded at the outset unless the 
trustee has refused to show the trust account.) 
Note 4 

1. (1884) 1884 W N 98(98), Seligmannv. Young. 
[See also (’26) AIR 1926 Bom 83 (84). 
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Of6 B. i particulars of the persona alleged to have been deceived by the inducement of the 
lotes lr6 defendant should be given.^ The party setting up the plea of misrepresentation must 
prove it.® 

5. Undue influence and ooeroion. — Undue influence being a species of fraud 
must be pleaded with precision and unless it is supported by particulars it will not be 
investigated by Courts.^ Thus, where a particular transfer of property was challenged 
on the ground of unsoundness of mind of the transferor, but no case of undue influence 
was raised in the pleadings, it was held that the question could not be properly 
discussed.® The person alleging it must prove that another person was in a position to 
dominate his will and exercise influence and that he actually exercised such influence.® 
A mere suspicion or probability will be insuflScient to prove coercion.* Similarly, if there 
are facts on the record to justify the inference of undue influence, the omission to make 
an allegation of undue influence specifically is not fatal to the plaintiff being entitled 
to relief on that ground;® all that the Court has to see is that there is no surprise to 
the defendant.® 

6. ‘‘Other oases In which particulars may be necessary.” — As a general 
rule where the onus of establishing a positive or negative allegation lies on the plaintiff, 
the Court will not order the defendant to give particulars of his traverse of that 
allegation.^ In other cases, the necessity for particulars depends upon the facts and 
circumstances of each case. Thus, where a custom is set up, the particulars of the 
custom with the essential requisites to its validity and binding effect must be stated.® 
Similarly, where in a suit on a bond the illegality of the consideration is raised as a 
defence, it must be definitely pleaded and particulars given.® So also a plea of waiver 
must be specifically raised.* 

Any attack on the validity of the proceedings of a statutory body such as a 
municipal committee must be clearly defined and proved and particulars of the matters 
complained of must bq given.® 

The plaint in a suit under the Fatal Accidents Act should not only give full 


(*24) AIR 1924 PC 186 (187) (PC). (Misrepresen- 
tation — Allegation and proof of representation 
essential — Mere proof of statement before Sab- 
Registrar by executant as to his execution of 
previous dei^ under a certain belief is no evi- 
dence of representation to that effect.)] 

2. (1888) 39 C D 693 (695), Humphries & Co, v. 
The Taylor Drug Co. 

3. (*35) AIR 1935 Rang 73 (76) : 13 Bang 175. 

Note 5 

1. (’21) AIR 1921 Pat 48 (49): 5 Pat L Jour 744. 
(Suit on a mortgage where it was contended 
that compound interest was stipulated by undue 
influence — The question of undue influence is a 
question of fact.) 

(*15) AIR 1915 Bom 68 (70, 71) : 39 Bom 149. 
(Coercion.) 

’19) AIR 1919 Cal 1033 (1033). 

’28) AIR 1928 Oudh 380 (332, 383). 

(*38) AIR 1938 Nag 391 (892). 

[See also (*32) AIR 1982 Pat 105 (117) : 11 Pat 
50. (Undue influence is not the same as fraud.)] 

2. ('06)83Cal778 (788,784): 88 IndApp 186(PG). 
(Pardanashin lady— l^e mere relation of daugh- 
ter to mother does not suggest undue influence.) 

(’24) AIR 1924 Bom 457 (458) 

(’88) AIR 1988 Nag 891 (892). 


4. (’15) AIR 1915 Bom 68 (70) : 39 Bom 149. 

5. (’16) AIR 1916 Bom 275 (277). (Plaint aUowed 
to be amended so as to raise a plea of undue 
influence.) 

(’85) AIR 1935 Mad 726 (729) : 58 Mad 454. 
(Where in a written statement all material htets 
are set out then the claim to relief must be 
decided with reference to them independently of 
their being labelled as fraud or undue influence : 
Smith V. Kay, HER 807, Followed.) 

6. (’81) AIR 1981 Nag 68 (64) : 27 Nag L R 19. 

Note 6 

1. (*21) AIR 1921 Sind 106 (108): 17 Sind L B 9. 

2. (’16) AIR 1916 Mad 39 (41). 

’84) AIR 1934 Rang 61 (68) : 12 Rang 7. 

’31) AIR 1931 All 588 (584). (Usage oontraiv to 
Contract Act must be clearly and meolsely 
pleaded.) 

(’21) AIR 1921 Cal 569 (571). (Plaintiff settingup 
prescriptive right cannot be allowed to sooM 
on basis of customary right.) 

3. (’25) AIR 1925 Lah 845 (846). 

[Sm tdw (’89) AIR 1989 All 467 (467). (Cknaid 
^rge of immomlitv not sufflcieiit.) 

4 . (’88) Am 1988 Bom 46 (48). 

5. (’89) Am 1989 Pat 986 (288). (AIB 
69,FoUowed.) 
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particulars of the person or persons for ^hom or on whose behalf the action is brought, 
but also particulars of the nature of the loss for which damages are claimed.® 


7. AoeountSt — Where a claim is for a general account, particulars as to the 
items need not be given.' But when a definite sum made up of several items is 
claimed, particulars of the items will bo necessary.* 

Where the plaintiff impeaches accounts which have been settled on the ground 
of errors, the errors must be specifically set out. But whore no objection was taken to 
the frame of the suit on the ground that no particulars were given and no prejudice 
was caused to the defendants, the omission to give particulars becomes immaterial.® 

In the case of suits on instalment bonds, x)a>rticulars as to the payments must bo 
alleged and the precise words of the bond should also be stated to show how the bar 
of limitation is got over.® 


8. Contract* — Where a contract or agreement is relied upon, particulars should 
be given, stating its date and showing whether it is in writing, or is verbal, or implied, 
or partly one and partly the other. If it is in writing the document or documents must 
bo identified and described, and if it is implied, the circumstances from which the 
implication arises must bo stated.' 


9. Defamation. — In an action for defamation the plaintiff should give particulars 
of as to when and where the libel or slander, as the case may be, was published, and 
the persons to whom it was published.' It, however, all the persons to whom the 
publication was made were not known to the plaintiff, he may plead that he is unable 
to give particulars until after discovery.* 

As the defendant is entitled to know the precise charge against him, the exact 
words constituting the libel must bo sot out.® If they are contained in letters or articles 
in newspapers, all the letters or articles should be produced.® A plea of innuendo must 
bo clearly brought out, and it must be shown how the words were capable of bearing 
a libellous meaning.® 


6. (’35) AIR 1935 Rom 333 (335). (AIR 1934 Cal 
<555, Referred.) 

Note? 

1. (1885) 28 Ch I) 119 (122),Blackiev.08ma8ton. 
(1901) 18 T h R 206, Car v. Anderson. 

(1880) 1() Ch D 13 (18), Augustinus v. Norinckx. 
(Cited in 14 Cal W N 147.) 

[See also (’82) AIR 1932 Mad 284 (286, 286); 56 
Mad 704.] 

2. (1887) 36 Ch 1) 505 (507), Kemp v. Goldberg. 
Soo also the cases in Foot-Note 1 above. 

3. (’09) 3 Ind Cas 241 (245, 246) (Cal). 

4. (*13) 18 Ind Cas 690 (691) (All). (Waiver by 
|)liiin tiffs to collect the entire amount on de- 
fault in instalments not pleaded.) 

('13) 20 Ind Cas 933 (934) : 35 All 465. 

Note 8 

1. (1879) 48 L J Q B 703 (704), Turquand v. 
F(Miron. 

(1898) 104 L T 268, Abbs v. Mathewson. 

(1876) 1876 W N 55, Smith v. West. 

(1893) 9 T L R 819, Tomperton v. Russell. 

also (’88) AIR 1988 Nag 580 (681). (Where 
the breach of certain conditions of an agree- 
ment forms the subject-matter of the plaintiff’s 
complaint, the defendant is entitled to know 
the conditions and the exact manner in which 


they have been violated).] 

Note 9 

1. (’26) AIR 1926 All 672 (673). 

(1896) 2 I R 35, Roche v. Meyler. (Action for 
slander of title.) 

(1887) 36 W R (Eng) 125, Williams v. Ramsdale. 
(Words spoken in public room — Names of those 
present must be given.) 

(1893) 1 Q B 185 (188), Davoy v. Bentinck. (The 
particulars of the names of persons to whom the 
alleged slander was uttered.) 

(1886) 16 Q B D 656 (657), Roselle v. Buchanan. 
(Do.) 

(1883) 12 Q B D 94 (95), Bradbury v. Cooper. (Do.) 

(’04) 6 Bom h R 131 (151). 

2. (1908) 62 Sol Jo 680, Russell v. Stubbs. 

3. (1795) 6 T R 162 (163), Zenobio v. Axtell. (If 
the words are in a foreign language they should 
be sot out in that language.) 

(1879) 4 0 P D 125 (128), Harris v. Warre. 

(1870) 8 Bl <k A1 508 (606), Wright v. Clements. 

4. [See (1846) 8 Q B 823, Soloman v. Lawson.] 
[See also (1822) 5 Bl & A1 615, Cartright v. 

Wright.] 

5. (1882) 7 App Cas 741 (748). Capital & County 
Bank v. Henty. 


0. 6 R. I 
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A defendant relying on the plea of justification must similarly give particulars 
of the specific instances on which he intends to rely.^ The defence should show whether 
the justification is as to the whole or part of the matter published/ Where the libellous 
words are capable of two meanings, the defendant must state whether the plea applies 
to both meanings or to one only and, in the latter case, to which one/ 

A defendant who pleads fair comment is bound to give particulars of the facts 
on which he commented and that they are true and fair and made in the interests of 
the public/ Where the plea of justification is made in the form of a rolled up pleo}'^ 
and the plea indicates the materials on which the comment is based, particulars of 
those materials will not be ordered. If the materials are not indicated such particulars 
may be ordered.^^ 

10* Claim for a lump sum. — Where a lump sum is claimed for money paid 
on several occasions, particulars as to when and to whom it was paid and the items 
composing such sum must be given,^ so that defendant may see whether he may or 
may not plead a set -off or limitation.^i 

11. Malloioua proseoution. — A defendant simply denying the want of 
reasonable and probable cause will not be asked to furnish particulars thereof inasmuch 
as the onus lies on the plaintiff to show want of reasonable and probable cause/ 
Where, however, reasonable and probable cause is affirmatively pleaded, particulars 
thereof may bo ordered.^ 

12. Mlsoonduot. — General allegations of misconduct are not sufficient. Where 
the defendant justifies his action on the ground of misconduct of the plaintiff, the 
specific acts of misconduct should be given.^ The particulars must give full information 
as to what facts are relied on and the nature of the charge with sufficient detail to 
prevent the defendant from being taken by surprise at the trial.^ Where, however, 
specific evidence on the point in dispute is exclusively in the hands of one party, it is 
not reasonable to insist upon the other party giving definite particulars of misconduct 
which an examination of that evidence alone will disclose.^ 


6. (1893) 2 Q B 183 (186, 187), Zierenberg v. 
Labouchere. 

(1926) 2 KB 273 (280), Godmanv. Times Publish- 
ing Co. 

(1891) 7 T L B 408, Gorden Camming v. Green. 
(But not if the libel consists of only one specific 
charge.) 

(1891) 2 Q B 582 (583, 684), Devereux v. Clarke A 
Co. 

7. (1889) 23 Q B D 388 (392, 893), Fleming v. 
Dollar. 

8. (1888) 57 L J Q B 694 (596), Hennessey v. 
Wright. 

9. [See (1890) 7 T L B 1, Penrhyn v. Licensed 
Victuallers Mirror.] 

10. That is, a plea as follows : — "In so for as the 
said words consist of allegations of fact the said 
words are in their nature and ordinary meaning 
true in substance and in fact, and in so for as the 
said words consist of expression of opinion they 
are fair comment made in good faith and without 
malice for the benefit of tl^ public upon the said 
facts which are a matter of public interest. " 

11. (1924) 1 K B 675 (680), Aga Khan v. Times 
PuWshing Go. 


Note 10 

1. (1878) 4QBD 127 (131). Philipps v. Philipps. 
(1891) 7 T L R 280, Gunn v. Tucker. 

(1879) 6 C P D 17 (18. 19). Godden v. Oorsten. 
(Also when credit is given up to a certain amount 
and balance claimed^ 

92 L T J 337, Hall v. Symons. (Do.) 

2. (1887) 36 Gh D 505 (507), Kemp v. Goldberg. 
(Suit for a lump sum — Defendant pleading set- 
off— Defendant should give particulars of set-off.) 

Note 11 

1. (»95) 19 Bom 717 (721). 

(’99) 21 All 26 (28, 29). 

(’33) AIR 1983 Mad 429 (480) : 56 Mad 641. 

2. (1918) lChD133(140), Weinberger v. Inglies. 
(Per Astbury, J.) 

(1912) 28 T B 578, Green v. Qarbutt. 

Note 12 

1. (1877) 7ChD 486 (448), Sanders v. Jones. (Dis- 
missal of a servant.) 

2. (1891) 7 T L B 408, Gordon Gumming v* 
Green. 

[5m alto (1878) 10 Bom H 0 B 414 ( 418 ). (Sait 
nader S. 19 oi Act 30 of 1664-..Aota of muoaii- 
duct to be specified.)] 

S. (’89) AIB 1983 Mod 984 (386) : 56 
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18. HetflUenoe — MoiBanoe. — In an action for negligence, the plaintiff must 6 B. ( 
give full particulars of the negligence complained of, and of the damage he has Notes 18H14^ 
sustained.^ Thus, in a case of collision the plaintiff must state when and where the 
accident took place and the particular act of negligence and give details of the loss and 
expenses incurred.^ The plaint must clearly allege the duty enjoined on the defendant 
with the breach of which he is charged.^ The same principles apply to cases of contri- 
butory negligence.^ In a suit against a railway company for damages on account of 
the negligence of the company, no particulars of negligence were given nor were such 
particulars asked for. But at the trial the railway company understood the particular 
ground of negligence sought to be proved and led rebutting evidence. It was held that 
the railway company could not Jater on complain of want of particulars.® 

But it is not open to the plaintiff to allege and seek to prove one kind of 
negligence and then ask the Court of Appeal to find negligence of another kind.® 

'Whore in an action for public nuisance special damages are necessary to be 
proved, the plaint should state the full particulars of such damages.^ 

H. Recovery of land. — In an action for recovery of land, the plaintiff must 
give the nature and particulars of his title, ^ and must show that ho has got a right to 
immediate i)osse8sion.^ If he claims as heir, he must show how he claims to bo heir, 
and must set out the links of relationship through which he claims,® and if he claims 
as an assignee, the steps by which the estate became assigned to him.'* A general 
statement that by virtue of certain deeds he got title will be struck out as being, 
embarrassing.® He must state the effect of the deeds and documents® though the 
precise words are unnecessary.^ 

In a suit by a lessor against a lessee for possession, the lessor need not allege 
anything more than the lease.® A defendant in an action for the recovery of land, who 
is in possession of the land is not compelled to give particulars, but a defendant in an 
action to establish title to land who sets up a plea of purchase hona fide should give 
particulars.® 


Note 13 

1. (1867) TjR 2 CP 871 (874),Gautret v. Kgerton. 
(*22) AIR 1922 Pat 17 (18). (Suit against a Rail- 
way Company for damages for loss of goods lost 
by neglect). 

2. (1886) 8 T L R 273, Watson v. North Metro- 
politan Tramways Co. 

(’21) AIR 1921 Cal 518 (544, 545). 

3. (1867) L R 2 CP871(874),Gautretv.Egerton. 
(1905) 2 K B 891 (400), West Rand & Co., v. Rex. 

4. (1906) 2 I R 120, Martin v. M’Taggart. 

(1909) 2 I R 181, Tappin v. Belfast Corporation. 

5. (’29) AIR 1929 Cal 654 (656). 

6. (»82) AIR 1932 P C 96 (97) (PC). 

7. (1887) 8 T L R 278, Watson v. North Metro- 
politan Tramways Co. 

(’26) AIR 1926 Cal 549 (550). 

Note 14 

1. (1878) 4 Q B D 127 (129), Phillips v. Phillips. 
(’89) 11 All 488 (448, 444). (Suit for redemption 
and possession.) 

(’29) AIR 1929 PC 808 (804) (P C). (Flaw in title 
appearing from the pleadings of the person bound 
to prove it— Objector can ^y on suchBaw.) 
(’08) 81 Mad 681 (681, 682). (A plaintiff who 


comes into Court alleging title under a sale deed 
cannot be allowed to succeed on the basis of title 
by adverse possession not pleaded.) 

[See also (’71) 3 N W P H 0 R 262 (263). (Dec- 
laratory suit.) 

(*33) AIR 1933 Lah 25 (27) : 13 Lah 677.] 

2. (’98) 21 Mad 288 (289, 290). 

[See also (’01) 26 Bom 860 (362). (Suit in eject- 
ment — Particulars as to notice to quit essen- 
tial).] 

3. (1898) 1893 W N 112 (113), Blacklidge v. 
Anderton. 

(1892) 1 Q B 319 (320), Palmer v. Palmer. 

4. (1884) 26 Ch D 778(782, 783), Davis v. James. 

5. (1878) 4 Q B D 127 (136), Phillips v. Phillips. 

6. (1887) 3 T L R 329 (330) , Riddell v . Strathmore. 
(Per Cotton, L. J.) 

7. (1896) 1 Q B 554 (667, 658). Darbyshire v. 
Leigh. (The mere mention that title was ob- 
tained by a will was held enough.) 

[See also (1905) 74 L JCh 857 (358, 859), Pleadge 
V. Pomtret.] 

8. (1860) 6 H A N 186 (189), Cuthbertson v. 
Irving. 

9. (1900) 1 Oh 876 (888), Milbank v. Milbank. 
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18. Pablk highway and primta rldht of way. — Where a pu&Itd right 
of way is pleaded, the termini need not be set out because the public have a right to 
use the way for all purposes at all times. In the case of private rights of way the 
termini of the way and the course which it takes must ^ shown with reasonable 
precision.' 

In a suit in respect of a right of way the plaintiff should state specifically the 
manner in which he claims title whether by grant (actual or lost) or prescription at 
common law or under the statute.^ 

16. Partioulara of defence. — Any party to a suit, be he the pl ai n tiff or 
defendant, will have to give particulars of the circumstauces on which he relies as the 
basis of his plea. The defendant also is subject to this rule.' But ordinarily, if a 
defendant merely denies the plaint allegations, the defendant will not be required to 
give particulars as the plaintiff will have to establish his case.* Particulars may be 
however ordered in regard to positive allegations’ as where justification is pleaded in an 
action for libel.* 


R. 5. [New.] A further and better statement of the nature 

Further and better itate- of the claim or defence, or further and better 
ment, or particuiar*. particulars of any matter stated in any plead- 
ing, may in all cases be ordered, upon such terms, as to costs and 
otherwise, as may be just. 

[R. S. C., 0. 19 R. 7.] 


1. Scope and object of the Kule. 

2. Application for particulars — When to apply* 

3. Discovery before particulars. 

4. When particulars need not be given. 


5. **Uponsuch terms, as to costs and otherwise* 

as may be just.*' 

6. Failure to give particulars after order. 

7. Amendment of further particulars. 


1. Scope and object of the Rale. If a party omits to give in his pleading 
any particulars which he ought to have given according to Rule 4, the other party may 
apply under this rule for further and better particulars of any matter stated in the 
Note 15 (1890) 6 T L B 179, Roberts ds Owen. (Where 


1. (*20) AIR 1920 Pat 256 (267). 

(1882) 22 OI 1 D 481 (488), Harris v. Jenkins. (Case 
of private right of way.) 

2. (’83) AIR 1933 Cal 215 (217). (Gale on Ease- 
ments, 9th edition, page 521, cit^.) 

Note 16 

1. (’26) AIR 1926 PC 109 (109) (PC). (A contract 
sale was challenged on the ground of forgery or 
fraud.) 

(’09) 4 Ind Cas 495 (499) (Oal). (To avoid the con- 
tract on the ground of fraud or undue influence.) 
(*09) 1 Ind Cas 221 (224) : 82 Mad 242 (F B). 
(Plea of fraud in a suit for possession of the pro- 
perty at the court sale.) 

(’M) AIR 1931 Lah 246 (248). 

2. (1918) 1 Ch D 183 (140, 141), Weinberger v. 
Inglis. (Particulars will not be ordered except 
on very special grounds.) 


defendant in an action for malicious prosecution 
simply denied want of reasonable and probable 
cause particulars were refused.) 

(1811) 4 Taunt 84 (43), Mure v. Kaye. (See how- 
ever that want of reasonable and probable cause 
was pleaded afiirmatively by defendant.) 

3. (1920) 1920 P 489, Maelulich v. Maelulioh. 

4. (1891) 7 T L R 408, Gordon Gumming v. 
Green. 

(’81) AIR 1981 Lah 246 (248). 

(1918) 8 K B 499 (508), Wootton v. Sievier. 
(Question as to the adequacy of particulars.) 

(1907) 1 K B 602 (509), Digby v. The Financial 
News Ltd. (Suit for libel — Plea of fair comment 
— Particulars will not be ordered.) 

(1898) 2 QB 188(186), Zierenberg v. Labcochmi. 
(In the flea of justifleation, the specific instaadqf 
of misconduct of the plaintiff must be stataM < 
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pleading. The object of obtaining particulars is, as has been seen in Note 1 to Buie 4 0« 6 R« 5 

above, to enable the opposite party to know what case he has to meet and to prevent NotOB 1^8 
a surprise at the trial so that ho may not have to go to trial embarrassed by the 
obscurity or the incompleteness of the case which he has to meet.^ Furnishing 
particulars of what has been pleaded insufficiently or vaguely is not a discretionary 
matter at all. It is ordering one of the parties to give the other his dues.^ It is the 
duty of the Court as well to see that parties plead their cases so plainly, fully and 
clearly that each side knows tho nature of the case which has to be met. If the 
pleadings are not definite the Court will have difficulty in excluding much irrelevant 
evidence and consequently much public time may bo wasted.® Tho proper course in 
such cases would be, not to take the case off the file, but to order particulars to bo 
given or to direct amendment of the plaint.^ 

The rule does not permit the submission of new material based on an entirely 
different cause of action.^ 

The rule permits a better statement of tho claim being put in when it is ordered 
by the Court.® 

2. Application for particulars^ When to apply.— An application under this 
rule should specify tho particulars or the further and better particulars required and 
should ask for tho costs of tho application also.^ Though there is no time-limit for 
applying for i)articulars,® it should as a rule bo applied for, within a reasonable time 
after the necessity arises; otherwise, if there is undue delay, the application may be 
refused.® But a defendant does not waive his right to apply for particulars by delivering 
a defence.^ There will however be no necessity for amendment by giving particulars 
when the Court has already come to a definite finding on a point.® If a party having a 
right to apply for particulars^ does not do so in the trial Court, he cannot complain of 
want of particulars in tho appellate Court, for his failure to apply operates as an estopi)el.® 

3. DiscOYCFy before particulars. — In some cases like suits by a principal 
against his agent, when tho defendant applies for particulars and tho plaintiff does not 
know the facts necessary to enable him to give particulars and the defendant knows 
them, the practice is to order the defendant to give discovery and to postix)ne tho 
application for particulars till then.^ “It is good practice and good sense, that when the 

Order 6 Rule 5 — Note 1 Note 2 

1. (’SO) AIK 1930 Mad 473 (470) : 53 ^Mad 045. 1. (’30) Annual Practice, page 288. 

2. (’15) AIK 1915 Mad 984 (986-988). 2. (1882)47 L T 700, Thompson v. Pirkley. 

3. (’24) AIK 1924 All 17 (18, 19) : 42 All 624. 3. (1888)37 WR (Eng) 265, Gourandv. Fitzgerald. 

[See (’ll) 9 Ind Cas 765 (766) : 35 Pom 182.] 4. (1887) 87 Ch D 295 (302), Sachs v. Si^eilman. 

also (’32) AIK 1932 All 467 (4G7). (General (Because the dofonco had Inson put in it does not 
and vague charge cf immorality in pleading mean that tho defendant has waived his right 
should 1)0 struck out with costs.)] of demanding particulars.) 

4. (’31) AIR 1931 Cal 669 (661) : 58 Cal 639. (1886) 3TLR273, Watson v. North Metropolitan 

(’31) AIR 1931 Pat 135(185). (Plaint not specify- Tramway Co. 

ing particulars— Defendant should ask for them 5. (’23) AIR 1923 Mad 245 (246). (Finding as to 
— Suit not to be dismissed.) gross negligence.) 

5. (’37) AIR 1937 Lah 796 (796). 6. (’20) AIR 1920 Pat 678 (680). 

6. (’89) AIR 1939 Lah 386 (888). (Where a ropli- (’80) AIR 1930 Cal 621 (621. (-.22). (Such party 
cation giving further particulars of tho plaintiff’s cannot afterwards be heard to say that he was 
claim was filed in Court several months after the taken by surprise.) 

issues wore framed when it was not in fact called (’37) AIK 1937 Gal 61 (54) : ILK (1937) 1 Cal 
for and the Court in its discretion rejected tho 491. 

same, it was held that the rejection of tho re- [5^^ (’89) AIK 1939 Nag 69 (69): 171 Ind Cas 121 

plication could not be said to have prejudiced (122) : 1 L R (1938) Nag 21.] 

the plaintiff as it was open to him to prove Note 3 

tho allegations made in the replication at the 1 . (1884) 26 ChD 717 (721, 722 ), Whyte v. Ahrens. 

hearing.) (Per. Cotton, L. J.) 


8CPC. 94. 
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0< 6 R> 8 defendant knows the facts and the plaintiffs do not, the defendant should give discovery, 

Rotes before the plaintiffs deliver piirticulars.”^ But no hard and fast rule can be laid down 

to determine when particulars should precede discovery, or discovery should precede 
particulars. Each case will dei)end uix)n its own circumstances.^ In a suit for libel 
characterising tho plaintiff as an “imposter** and “a charity swindler,** the defence was 
of justijfication. Plaintiff asked for particulars of the charge, but the defendant wanted 
inspection of tho plaintiff*8 account books. The Court refused to allow the defendant 
inspection of plaintiff’s accounts and Kay, L. J., said : 

“ To apply this practice to tho caso of a libel would bo to sanction the publication of a libel, 
when tho libellor know no facts justifying the liliellous statement, because he believed ho could by tho 
process of discovery, elicit such facts.*’* 

From this case it is clear that discovery before particulars will not be ordered, 
where the particulars are within the knowledge or ought to be within the knowledge of 
the person applying for particulars. 

4. When partionlars need not be ^lYen. — All particulars delivered should be 
the best that tho party delivering them can give. In some cases where the party is, or 
states he is, unable at the time, to give the particulars required, an order is made for 
the best particulars he can give, reserving him leave to deliver amended particulars (not 
less than a fixed time before trial of the suit.) A party will not, as a rule, be ordered 
to give particulars of facts or matters which the other party has to prove or as to which 
he merely traverses the allegations of his opponent.^ 

S* ‘‘Upon snoh terms as to costs and othervise as may be just.” —When 
ordering delivery of particulars, the Court may order the party in default to pay a 
specified sum to the other side for the costs occasioned by the application, such payment 
to bo made on or before tho delivery of particulars.^ 

6. Failure to dive partionlars after ordert — When an order for delivery of 
particulars under this rule is not obeyed, if the plaintiff is in default the suit may be 
stayed, or, the defence may be struck out under Rule 16 infra^ if tho defendant is in 
default.^ It has also been held that the Court has even got the power to dismiss a suit 
in tho case of default of a plaintiff to obey the order of the Court.^ The Court has got 
the power to stay a suit or to strike out a defence oven if such a condition is not added 
to the original order for delivery of particulars, and this power is a discretionary one.* 


(1886) 31 Ch D 374 (377, 379), Leitch v. Abbott. 

(*32) AIR 1932 Mad 284 (285, 286) : 55 Mad 704. 
(In this case tho plaintiff was a commission 
agent — Suit to recover money from his prin- 
cipal — Plaintiff was ordered to give discovery.) 

2. (1888) 38 Ch D 110 (112), Millar v. Harper. 
(Per Bowen, L. J. — Suit by wife’s executor 
against husband for recovery of furniture pur- 
chased with wife’s income and included in an 
inventory of all the furniture in husband’s house 
— Husband not entitled to particulars till he 
declares by affidavit which of the furniture in 
the inventory belonged to his wife.) 

3. (1896) 1 Ch 29 (35), Waynes Merthyr Co. v. 
D. Radford & Co. (Suit by colliery company 
against coal merchant for passing of some other 
coal as the coal of the plaintiff's mines — Plain- 
tiff gave one instance of such fraudulent sale 
and complained of such fraud '’on divers other 
occasions'* — Defendant not entitled to parti- 
culars of occasions till he gives inspection of his 


books to the plaintiff.) 

4. (1893) 2 Q B 183 (190), Zierenberg v. Labou- 
chere. 

Note 4 

1 . (1918) 1 Ch 133 (141), Weinberger v. Inglis. 

Note 5 

1. (’24) AIR 1924 All 17 (18, 19): 45 All 624. 

Note 6 

1. (’24) AIR 1924 All 17 (19) : 45 All 624. 

2. (’31) AIR 1931 Pat 135 (136). (Plaintiff failed 
to supply particulars required under S. 148 of the 
Bengal Tenancy Act.) 

(’32) AIR 1932 Mad 816 (318). (Order in sui- 
stance under this rule and not 0. 11 B. 

Not appealable.) 

(1893) L K 1 Q B 185 (188) : 62 L J Q B 114, 
Davey v.Bontinck. (Cited in AIR 1980 Mad 478.) 

3. (’80) AIR 1930 Mad 478(475,476): 68 Mad445. 
[See also (’31) AIR 1931 Pat 185 (186).} v . 
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See also the undermentioned decision.* 

7. imendment of farther partloolars. — A party haying delivered parti, 
culars in an action cannot withdraw, add to, or amend, them without leave of Court.* 
As a rule, however, leave will be granted when the amendment will cause no injury to 
the opposite party, but the applicant will be ordered to pay the costs of his opponent 
in any event.* 


R. 6. [New.] Any condition precedent, the performance 
or occurrence of which is intended to be 
Condition precedent. jjg distinctly Specified in his 

pleading by the plaintiff or defendant, as the case may be; and, 
subject thereto, an averment of the performance or occurrence of 
all conditions precedent necessary for the case of the plaintiff or 
defendant shall be implied in his. pleading. 

[R. S. C., 0. 19 R. 14.] 


1. Scope of the Rule* 

2. Specification, where necessary, must be distinct. 

1, Boope of the Rule. — This rule is now and is identical with 0. 19 R. 14 of 
the Rules of the Supremo Court of England. 

It is not necessary for a party to plead expressly the performanco of a condition 
precedent. It will, under this rule, be implied in his pleading. It is for tho other party, 
if he contends that there was a condition precedent and that it has not been duly 
performed, to say what that condition is and to plead its non-iierformance. Otherwise, 
its due performance will bo prosumed.^ Thus, where a demand for payment to be 
made at Lloyd's Bank was a condition precedent, and it was not pleaded that such 
demand has been made, it was held that this rule applied.^ Where there was a question 
of service on a lessee of the notice required by S. 14 of the Conveyancing Act (1881), ife 
was hold that the statement of claim must be road as if it contained an allegation that 
the plaintiffs had given the necessary notice before tho commencement of the action.^ 
See also the undermentioned casos.^ If any party contests tho performance of a 


4. (*37) AIR 1937 Nag 376 (378) : I L R (1937) 
Nag 498. (Court offering defendant opportunity 
to make detailed statement under 0. 6 R, 5 on 
payment of adjournment costs — Defendant refus- 
ing conditional offer — Formal amendment of 
plaint subsequently allowed — On such araond- 
incnt, held no case for further pleadings arose 
and Court rightly refused to accept defendant’s 
belated statement.) 

Note? 

1. (1895) L R 2 Q B 148 (152), Yorkshire Provi- 
dent Life Assurance Go. v. Gilbert. 

2, (1884) 32 W R (Eng) 262, Clarapede Co. v. 
Commoroial Union Association. (L^vo maybe 
^,'ranted at any stage.) 


Order 6 Rule 6 — Note 1 


1. (’24) AIR 1924 Pat 205 (206). 

[But see (’33) AIR 1933 Cal 632 (635) : 60 Cal 
733. (AIR 1924 Pat 205, Distinguished.)] 

2. (1914) 1 Ch 920(926), Haris Calculating Machine 
Co., In re. 


3. (1920) 1 Ch 567 (670), Gates v. Jacobs. (Cited 
in AIR 1924 Pat 206.) 

4. (’38) AIR 1938 Lah 96 (96). (Suit by firm -- 
Plaint need not expressly note that firm is 
registered.) 

(’37) AIR 1937 Nag 345 (348, 850) : I L R (1938) 
Nag 308. (Suit by seller against buyer for failure 
to take delivery of goods— Objection that plaint 
did not contain averment as to readiness and 


0. 6 B. 5 
Hote8 6-7 


0. 6:B. 6 
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DEFABTUBE 


0. 6 B. 6 
Notes 1-2 


0. 6 R. 7 


condition precedent, then the other party must prove the performance of the condition.*^ 

A condition precedent docs not form part of the cause of action. It is some 
formality attached to the cause of action, until the performance of which the right of 
action is suspended. But, whenever a condition precedent goes to the root of the 
matter, it is proper and safer to allege performance of it in the iJaint. For instance, in 
the case of a claim on a cheque, an allegation of notice of dishonour or of facts excusing 
such notice was hold essential.® 

The allegation contesting the performance of a condition precedent must not be 
vague or general but must be specific.^ 

2. Speoifioation, where necessary, must be distinct. — Under the present 
rule an averment of the duo performance of all conditions precedent is implied in 
every pleading and the opix)site i>arty must si)ecify distinctly any conditions, the 
performance or occurrence of which he intends to contest.^ 


R. 7. [New] No pleading shall, except by way of amend- 
ment, raise any new ground of claim or contain 
Departure. all^ation of fact inconsistent with the previous 
pleadings of the party pleading the same. 

[B. S. C., 0. 19 B. 16. See Ss. 33 & 100; 0. 3 Br. 8 & 9; 
0. 41 B. 2.] 



le Scope and object of the Rule. 

2. New ground of claim. 

3. Inconilstent allegations. 

1. Scope and object of the Rule. — It has been seen in Note 1 to Rule 1 
ante^ that the parties may, subsequent to the written statement of the defendant, file 
subsequent pleadings with the leave of the Court under the provisions of 0. 8 R. 9, 
infra. It is at the stage of such subsequent pleadings that the provisions enacted in 
this rule against what is called “a departure in pleading*' apply for the first time. 
A departure takes place when in any pleading the party deserts the ground that he 
took up in liis preceding pleading and resorts to another and different ground. The 
object of this rule is to prevent such a “departure." A statement made by a party to 
the Court is in the nature of a supplementary pleading for the purposes of this rule.^ 

Tlie provisions of this rule apply also to minors. Hence, when a guardian 
ad litem representing a minor defendant files a written statement and the minor 


willingness — Objection held not fatal in tlio 
circumstances of the c.ase.) 

5. (’26) AIR 1926 Lah m (319): 7 Lah 442. 

[See also (*02) 24 All 402 (413, 416, 419.)] 

6 . (1892) 61 L J Q B 717 (718), Fruhauf v. Gros- 
vonor. 

7. (1914) 1 Ch 920 (925), Harris Calculating 
Machine Co., In re. 

Note 2 

1. (’88) AIR 1938 Bang 437 (438, 439). (Suit 
against persons alleged to be common carriers 
for loss and injury to goods entrusted to them for 


carriage— It is not necessary for the plaintiff to 
expressly state in plaint that notice under S* 10 
has been issued — Such averment is implied 
under O. 6 R. 6, G. P. C. — Defendants must 
raise plea of absence of notice — Defendants fail- 
ing to do so — Onus is on them to show that 
they were not negligent.) 

Order 6 Rule 7 — Note 1 

1. (’29) AIR 1929 Lah 165 (1G6). 

(’19) AIR 1919 Mad 471 (471). (New case flel up 
by the defendant in his evidence.) 
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attains majority during the pendency of the suit, he cannot claim to file a fresh 
written statement so as to supersede that filed by his guardian ad litem? 

2. New ground of claim. — Where a plaint is dtifective, it cannot bo 
supplemented by a subsequent statement.^ A claimed one-half of £500 alleging that 
B the defendant, had received it as trustee for himself and the plaintiff A in ecjual 
shares. B pleaded that he received only £311, half of which ho paid into Court. 
A thereupon replied that B ought to have received tlie full £500, and that having 
wrongfully compromised with tlio debtor, is liable for half of £500. It was hold that 
this was a new ground of claim which could not be allowed.^ 

3. Inoonsistent allegations. — A party cannot in subsequent pleading make 
any allegation inconsistent with what he has alleged originally.^ Thus, if a statement 
of claim {i. e., plaint) alleges merely a negligent breach of trust, the reply must not 
assert that such breach of trust was fraudulent.^ If such inconsistent allegations are 
made in a subsequent pleading without obtaining leave to amend, the Court will bo 
justified in ignoring it, and the fact that a formal order rejecting it is not passed will 
not be a ground for remanding the case for retrial.® But where both parties understand 
the real point in issue and give evidence, the fact that a pleading subsequent to the 
plaint and the evidence is at variance with the original pleading is immaterial.^ 


R. 8. [New.] Where a contract is alleged in any pleading, 

Denial of contract. ^ denial of the same by the opposite party 
shall be construed only as a denial in fact of 
the express contract alleged or of the matters of fact from which 
the same may be implied, and not as a denial of the legality or 
sufficiency in law of such contract. 

[R. S. C., 0. 19R. 20.] 


1. Denial of oontraot. — Where the defendant disputes the legality or suflBci- 
ency in point of law of tho contract sot up by tho plaintiff, ho must plead specifically 


(*16) AIR 1916 Mad 903 (906). 

(*29) AIR 1929 Oudh 204 (206, 207). 

(’28) AIR 1928 Sind 103 (104) : 23 Sind L R 370. 
(Ghango of case at last moment without amend- 
mont— Disallowed.) 

2. (’37) AIR 1937 Pat 625 (626). (AIR 1935 Mad 
117, Roliod on.) 

Note 2 

1. (’02) 1902 All W N 35 (38). 

[See (’36) AIR 1936 P 0 27 (29) (P 0). (It is 
peasimi exempli to admit a new head of claim 
without a proper amondmont of pleadings.)] 

2. (1876) 8 Gh D 254 (259), Earp v. Henderson. 

Note 3 

1. (1851) 5 Moo Ind App 271 (290) (PC). 

(’32) AIR 1982 Pat 332 (883). (Court should not 
allow parties to make a new case at a late stage 
in the suit.) 

(’18) AIR 1918 Lah 186 (187). 


(’13) 18 Ind Gas 553 (554) (Lah). 

(’36) AIR 1936 Cal 466 (468). 

(’37) AIR 1937 Lah 795 (796). 

[See (’37) AIR 1937 All 783 (785). (Partition 
suit — Plaintiff mentioning weight and value 
of ornaments listed with plaint— -In such cjise, 
such mention cannot bo considered conclusive 
or irrebuttable.)] 

[See also (’39) AIR 1939 Sind 137 (142) ; I L R 
(1939) Kar 330. (New defence raised which 
cuts at tho root of procoodings and which docs 
not arise from pleadings — Pleadings should be 
amended and procoodings conducted in fair and 



sistoncy in the defence not considered.)] 

2. (1692) 29 L R Ir. 364, Kingston v. Corker. 

3. (’20) AIR 1920 Nag 147 (148). 

4. (’14) AIR 1914 All 479 (481). 

[See also (’86) AIR 1936 Pesh 133 (184).] 


0. 6 R. 7 
Notes 1-3 


0.6R.8 
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EFFECT OF DOCUMENT TO BE STATED 


0. 6 R. 8 
Notel 


0. 6 R. 9 


the grounds of his objection ; it is not sufficient merely to traverse any allegation the 
plaintiff may have made.^ Thus, where in a suit on a contract of mortgage the 
defendant denied the consideration for the mortgage, it was held that he could not at 
the trial contend that the mortgage was not duhj attested, and was therefore invalid.* 
But no Court will enforce an illegal contract, if the illegality is duly brought to the 
notice of the Court, and if the person invoking the aid of the Court is himself implicated 
in the illegality ; it matters not whether the defendant has or has not pleaded the 
illegality/^ The reason is that a Court will not assist a plaintiff where his own case 
discloses tlio illegality of the transaction. 


R. 9. [New.] Wherever the contents of any document are 
material, it shall be sufficient in any pleading 
document to effect thcrcof as briefly as possible, 

without setting out the whole or any part 
thereof, unless the precise words of the document or any part 
thereof are material. 

[R. S. G., 0. 19 R. 21.] 

Synopsis 

1. Scope of the Rule« | 2. Precise words, when necessary. 

1. Scope of the Rale# — Buie 2 of this Order provides that every pleading shall 
contain a statement in a concise form of the material facts on which the party pleading 
relies. Where sucli a material fact is mentioned in a document, it is sufficient under 
this rule to state the effect of the document as briefly as possible without setting out 
the whole or any part thereof. Thus, in an action brought by the devisee of land under 
a will, for the recovery of the land devised, it was held that it was not necessary to set 
out the precise words of the will.^ A party is, however, bound to state the nature of 
the deeds on which he relies in deducing his title from the person under whom he 
claims.* It is not enough for him to say simply that by virtue of a certain deed he is 
entitled to the property claimed by him.* 

2. Precise words, when necessary. — In an action for libel or slander the 
precise words complained of are material, and should always be set out verbatim} 


('04) 27 All 266 (270, 271). (Facts showing illega- 
lity elicited in cross-examination of defendant by 
plaintiff's pleader.) 

(1892) 2 Q B 724 (731, 732), Scott v. Brown. 
Order 6 Rule 9 » Note 1 

1. (1896) 1 Q B 554 (558), Darbyshire v. Leigh. 

2. ('16) AIR 1916 Cal 658 (659). 

3. (1878) 4 Q B D 127 (135, 186), Phillips V. 
Phillips. 

Note 2 

1. (1879) 4 C P D 125 (128, 129), Harris v.Wa*^. 
[See also (1882) 7 App Gas 741 (772), Ca^ial 
and Counties Bank v. Henty.] 


Order 6 Rule 8 — Note 1 

1. (*32) AIR 1932 All 199 (202, 203) : 53 All 963. 
(Suit on unconditional acknowledgment — Limi- 
tation must be specifically pleaded in regard to 
the acknowledgment.) 

[See also ('31) AIR 1931 All 229 (282). (Neither 
party raising the pica of wagering contract — 
CSourt not to go into it.)] 

2. ('23) AIR 1928 Bom 90 (92) : 47 Bom 137. 
[See (*29) AIR 1929 Pat 422 (423): 8 Pat 450.] 

3. (1900) 2 Q B 214 (219), Godge v. Royal Ex- 
change Assurance Co. 

(’88) AIR 1988 Mad 167 (189). (This is based on 
ground of public policy.) 
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R. 1 0. [New.] Wherever it is material to allege malice, 
fraudulent intention, knowledge or other con- 

Mahce, knowledge, etc. ^ |jq 

sufficient to allege the same as a fact without setting out the 
circumstances from which the same is to be inferred. 

[R. S. C., 0. 19 R. 22. See Rr. 2 and 4 above.] 


le Scope of the Rulee i 3. Fraudulent intention 
2. Malice. | 4. Knowledge. 

1. Scope of the Rule. — The circumstances from which malice, fraudulent 
intention or other condition of the mind is to be inferred, constitute really the evidence 
in proof of such condition of mind, and need not therefore be ydeaded, in accordance 
with the rule enacted in Rule 2 ante that only the material facts should be pleaded, 
but not the evidence by which they are to bo proved. But, where a certain condition 
of mind such as insanity is relied on by a party for his claim or defence, he must 
allege it as a fact in his pleading and where lie does not do so, and the fact of the 
existence of such state of mind is only brought out in the evidence, the Court should 
not act on such fact.^ 

2. Malioe. — Where malice is a material ingredient of the plaintiff’s case as 
being a necessary part of his cause of action, as in suit for damages for slander or 
malicious prosecution, it should be alleged s])ccifically in the plaint.^ Similarly, whore 
a mistaken bona fide belief and good faith are the grounds for applying the rule of 
equitable subrogation, they must be distinctly alleged in the pleadings and proved.^ 

8. Fraudulent intention. — See O. 6 B. 4 Note 2 ante. Whore there is 
fraud there is no room for the doctrine of acquiescence to operate which is only a form 
of estoppel.^ As to the requisites of an acquiescence, see the undermentioned case.^ 

4. Knowledge. — If knowledge or the absence of it is a material factor in the 
case, it should be expressly alleged.^ Thus, whore insanity is set up as a defence to an 
action for breach of contract, it must be alleged and proved that, at the time of the 
contract, the plaintiff had knowledge of such insanity.^ 


Order 6 Rule 10 — Note 1 

1. (*38) AIR 1938 Nag 204 (208). (Ploa of insanity 
to avoid the offoct of a deed — Circumstances 
from which insanity at tho time of the execution 
of the deed is inferred need not bo sot out — But 
insanity must be alleged in the pleading.) 

Note 2 

1. (*04) 6 Bom L R 704 (720, 721). 

(•01) 28 Cal 691 (693). 

(1B38) 6 B Ad 688 (696), Mitchell v. Jenkins. 
[See also (1881) 8 Q B D 167 (170), Hicks v. 
Paulkner. 

(*07) 81 Bom 87 (45). (Suit for damages against 
Klcction Officer for refusal to receive noinina- 
tion paper — Malice necessary to be alleged.)] 

2. C31) AIR 1981 Mad 110 (118). 


Note 3 

1. ('30) AIR 1930 Cal 678 (684). 

2. (’30) AIR 1930 Oudh 235 (243). 

Note 4 

1. (1884)13QBD 259 (261), Griffiths v. London & 
St. Katherine Dock. (Action of negligence by ser- 
vant against his master for i)erfioiial injury result- 
ing from unsiife condition of tho premise's where 
tho servant is employed — Knowledge of master 
and ignorance of servant must l>e alleged.) 

(1890) 2 Q B 109 (111), Osborne v. Chocqucll. (In 
a suit for damages on account of the biting of a 
dog, the owner’s knowledge of its ferocious nature 
towards mankind must bo alleged.) 

2. (1892) 1 Q B 599 (003), Imperial Loan Co. v. 
Stone. 


0. 6 B. 10 
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R. 1 1 . [New.] Wherever it is material to allege notice 
Notice person of any fact, matter or thing, it shall be 

sufficient to allege such notice as a fact, unless the form 
or the precise terms of such notice, or the circumstances from 
which such notice is to be inferred, are material. 

[R. S. C., 0. 19 R. 23. See S. 80.] 

1. Notice. — Wherever the giving of a notice is a condition precedent to the 
exercise of the right of suit, the plaintiff must plead and prove that the notice had 
been given and the condition precedent fulfilled.^ 


R. 1 2. [New.] Whenever any contract or any relation 
Implied coniTMt. botweeu any persons is to be implied from a series 
orreUtion. Ictters or conversations or otherwise from a 

number of circumstances, it shall be sufficient to all^e such 
contract or relation as a fact, and to refer generally to such letters, 
conversations or circumstances without setting them out in detail. 
And if in such case the person so pleading desires to rely in the 
alternative upon more contracts or relations than one as to be 
implied from such circumstances, he may st^te the same in the 
alternative. 

[R. S. C., 0. 19 R. 24.] 

1. Implied oontraot op relation. — In nn action brought on a contract, the 
contract and the breach thereof must be alleged and proved.^ If the contract is an 
implied contract, the facts should be stated from which the plaintiff contends that a 
contract is to be implied. This rule enacts that whore the contract is to bo implied 
from a series of letters, or conversations or from a number of circumstances, such 
letters, conversations or circumstances need be referred generally and not in detail. 


R. 1 3. [New.] Neither party need in any pleading allege 
- ... any matter of fact which the- law presumes in 

his favour or as to which the burden of proof 
lies upon the other side unless the same has first been specifically 
denied (e. g., consideration for a bill of exchange where the 
plaintiff sues only on the bill and not for the consideration as a 
substantive ground of claim). 

[R.S.C.,0.19R.25.] 

Order 6 Rule 11 — Note 1 
1. (’24) AIR 1924 Nag 162 (163). 

Order 6 Rule 12 — Note 1 

1. (’24) AIR 1924 AU 449 (450) ; 46 AI) 35. (Pre-emption suit.) 
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1. Presamption of law. — As to the presumption in the case of a hill of 
exchange, see Section 118 of the Negotiable Instruments Act (XXVI of 1881). 

Where the plaintiff is or was in possession of any land, it is sufficient as against 
a wrongdoer, to aver possession only ; he need not set out his title as the same will be 
presumed, in accordance with the maxim omnia prasumuntur contra spoliatorem — 
every presumption is made against a wrongdoer.^ 


R. 14 . [8s. 51, 115.] Every pleading shall bo signed by 
^ , the party and his pleader (if any) : Provided 

that where a party pleading is, by reason of 
absence or for other good cause, unable to sign the pleading, it may 
bo signed by any person duly authorized by him to sign the same 
or to sue or defend on his behalf. 

[1877, S. 51 ; 1859, 8. 27. See S. 2, cl. 20.] 


1. Pleading to be tigned, 

2. Signature by perfonf duly authorized. 

3. Omiffion to sign pleadings — Effect. 

Other Topics (miscellaneous) 

“Absence or other good cause.’* See Note 2. 

Duty of Court to see to signature of parties. See Note 1. 

Signature by inuklitcar. See Note 2. 

1. Pleading to be signed.— Tho object of requiring every pleading to be signed 
by the party is to prevent, as far as possible, disputes as to whether a suit was instituted 
with the plaintiff’s knowledge and authority.^ Judges are hound to see that the pleadings 
are signed properly.^ In cases where the plaint contains allegations of fraud which must 
be false or true to the knowledge of tlio plaintiff, the defendant can insist on the 
plaintiff himself signing the plaint.^ There is no difference between vakalats, affidavits 
and pleadings as to the procedure by which they can bo signed.* 

This rule is made applicable to proceedings under the undermentioned local 

Acts.*^ 


2. Signature by persons duly authorized. — Under the coi'rcsi)onding 
Sections of the Codes of 1859 and 1877, there were no provisions for the signing and 
verification of the pleading by the authorized agent of the party, but it was held, by 
applying Section 36 of the Code of 1877 (now 0. 3 R. 1), that an authorized agent 
could validly sign the pleading on behalf of the party In view of these decisions tho 


Order 6 Rule 13 — Note 1 

1. 1 Sm L 0 (12th Edn.) 896, Armory v. Delamirio. 
Order 6 Rule 14 -- Nole 1 

1. (’25) AIR 1925 Sind 275 (278). 

2. (’14) AIR 1914 Low Bur 198 (199). 

3. (’87) 9 All 505 (507, 508). 

4. (’28) AIR 1928 Mad 175 (176) : 51 Mad 242. 

5. Tho Bengal Tenancy Act VIII of 1886, 8. 148, 
climse (9). 


The Orissa Tenancy Act II of 1913, Ss. 70 (2), 
15C (2) and 211 (4). 

The Bengal Drainage Act VI of 1880, S. 51 B, 
Sub-s. (3), cl. (g). 

Note 2 

1. (’79) 3 Cal L Rep 579 (580). 

(’80) 4 Bom 4C8 (471). 

(■79) 8 Oal L Rep 15 (16). 

(’66) 6 Sath W R 218 (215). 


0. 6 R. 18 
Note 1 


0. 8 B. li 
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PLEADING TO BE SIGNED 


0. 6 R. 1( Legislature expressly added a proviso in Section 51 of the Code of 1882 (now 0. 6 , 

Notes 2-3 R. 14), under which an authorized agent may validly sign a pleading under certain 

circumstances, namely, where the party pleading is by reason of absence or for other 
good cause unable to sign the pleading.^ The absence must be of such a kind as makes 

it itni)083ible for the party to sign the pleading, e. ( 7 ., absence on a sea cruise or a 

journey into unknown regions where communication is impracticable; the words* other 
good cause” are, however, of wider significance and leave the matter entirely to the 
discretion of the Court * 

Tlie question as to when a person can bo said to bo duly authorized by the 
party depends upon the circumstancea of each case.'* A pleading signed by an unautho- 
rized person is not valid;® but, in such a case, the Court may permit the party himself 
to sign it later/ or, if the person signing it is subsequently authorized, treat the original 
plaint itself as valid, provided there is no question of limitation.^ 

As to the signing and verification of pleadings in suits by or against corporations, 
see 0. 29 R. 1 Note 8 , and as to the signing and verification of pleadings in suits by 
or against firms, see 0. 30 R. 1 Note 13. 


3. Omission to si^n pleadings— Effect. ^ An irregularity in the signature or 
verification of a plaint is a mere defect of procedure^ and does not affect the jurisdiction 
of the Court/ An omission or mistake in the signature is not fatal to the suit but is 
capable of being cured by api)ropriate amendments.® In fact the proper course in such 
cases is not to dismiss the suit or reject the plaint but to got the plaint amended.^ An 


(*66) 6 Suth W R Misc 69 (60). 

2. (’03) 25 All 481 (435). 

(’91) 1891 All W N 162 (162). 

(*03) 16 0 P L R 103 (105, 106). 

<’15) 31 Ind Gas859 (859) (UPBR). (In so far as 
this decision holds that this rule is subject to 0. 3, 
R. 1 it cannot lie accepted, as correct. O. 3 R. 1 
en.'icts that it applies only where there is no 
other provision to the contrary; this rule is a pro- 
vision to the contrary in so far as the authorized 
agent can sign only underspecified circumstances.) 
(’14) AIR 1914 Low Bur 173 (175). (Agent can 
sign amended plaint.) 

3. (’08) 4 Nag L R 117 (118). (“Good cause’’ — 
Significance of the words pointed out.) 

[See also (’67) 7 Suth W R 108 (169).] 

4. (’25) AIR 1925 Lah 144 (144). (Plaint signed 
by person instructed by plaintiff to sign.) 

(1900) 24 Rom 238 (239). (Pleader duly appointed 
by the guardian of an infant may sign and verify 
on behalf of his client.) 

(’06) 10 Cal W N 841 (844). (Plaint signed by 
pleader generally acting for Government is valid.) 
(’ll) 10 ind Cas 141 (142) (Uh). (Company in 
foreign territory a i)arty— Person specially autho- 
rised can sign.) 

(’02) 1902 Pun Re No. 41, p. 152. (Agent specially 
appointed on behalf of an independent prince.) 
[See (’39) AIR 1939 Nag 242 (244) ; ILR (1939) 
Nag 515. (A mortgage suit brought by one of 
the two mortgagees but duly authorial by the 
other is competent. Plaint in such case if pre- 
sented by the pleader of the litigating mortgagee 
is deemed to have been properly presented.)] 

6. (’12) 16 Ind Cas 255 (256) (Cal). (Mukhtear 
cannot sign for the party though he may pre- 
sent plaint or written statement into Court.) 


(’94) 16 All 420 (423). 

(’99) 1899 Pun Ue No. 5, p. 23. (Principal residing 
within jurisdiction — Agent cannot sue unless 
specially authorised.) 

(’03) 2 Low Bur Rul 41 (42, 43). 

6. (’14) AIR 1914 Low Bur 191 (192, 193). 

(’22) AIR 1922 Bom 113 (113) : 46 Bom 150. 

7. (’03) 25 All 635 (637). 

Notes 

1. (’27) AIR 1927 All 514 (514, 515). 

(’18) AIR 1918 All 275 (276) : 40 All 147. (The 
proper signing of the plaint is a matter of practice.) 
(’28) AIR 1928 Pat 51 (58, 54). 

(’08) 4 Low Bur Rul 284 (286, 287). (Defect in 
signing the plaint — Defendant may waive objec- 
tion.) 

(’25) AIR 1925 Sind 159 (163) : 19 Sind L R 286. 
(Authority to sue is a matter of principle but 
signing plaint is a matter of practice.) 

(’39) AIR1939Nag242(244): ILR(1939)Nag515. 

2. (’31) AIR 1931 All 507 (512) : 64 All 57 (S B). 
(’ll) 10 Ind Cas 731 (732) (Nag). 

(’15) AIR 1915 Cal 444 (448). 

3. (*17) AIR 1917 All 90 (91) : 39 All 843. 

(’25) AIR 1925 Mad 660(663,669). (Plaint signed 
by agent without leave— But leave subsequently 
obtained cures the defect.) 

(’12) 17 Ind Cas 580 (581) (Mad.) 

(’96) 6 Mad D Jour 213 (213). (Plaint initially 
prosoniod without plaintiff’s signature but later 
on presented with signature before time fixed by 
Court.) 

4. (’98) 20 All 442 (445). 

(’96) 18 All 896 (899, 400). (If the defect is disr 
covered in appeal, the Appellate Court jskay IM# 
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objection td such a defect, if not taken by the defendant at the earliest possible oppor- 
tunity, cannot be allowed to be raised for the first time in appeal.® Where several 
persons institute a suit, it is not necessary that all should sign the plaint. It is sufficient 
tfiat one of them signs the plaint with the other plaintiffs* knotclcdge and avthority.^ 
In Mohini Mohan Das v. Bnwjsi Buddan Saha Das, I. L. R. 17 Calcutta 580, their 
Lordships of the Privy Council said : “There is no rule providing that a person named 
as co-plaintiff is not to bo treated as plaintiff unless ho signs and varifies the plaint.” 

Whore, however, the authority and knowledge of the plaintiffs not signing the 
plaint are not established, the institution of the plaint will not be valid." 


Local Amendment 

CALCUTTA 

Insert the following : 

“B. 14 A. — Every iDleading when filed shall be accompanied by a statement in a 
lU'oscribed form, signed as provided in Rule 14 of this Order, of tlie party’s address for 
service. Such address may from time to time be clianged by lodging in Court a form 
duly filled up and stating the new address of the party and accompanied by a verified 
petition. The address so given shall be called the registered address of the party and 
shall, until duly clianged as aforesaid, be deemed to be the address of the party for tlie 
purpose of service of all processes in the suit or in any api)eal from any decree or order 
therein made and for the purixiso of execution, and shall hold good 8ul)ject as aforesaid 
for a period of two years, after tlie final determination of the cause or matter. Service 
of any process may be effected u[X)n a party at his registered address in like manner in 
all respects as though such party resided thereat.” 


R. 15 . [Ss. 51, 52, 115.] ( 1 ) Save as otherwise provided 
v«Mfic8tion by any law for the time being in force, every pleading 
of pleadings, Verified at the foot by the party or by one 

of the parties pleading or by some other person proved to the 
satisfaction of the Court to be acquainted with the facts of the case. 


the plaint to the lower Court for aiuenfliuont.) 
(’ll) llTiulCa8842(843)(Lah). (Plaintiff cmiitlod 
to sign the plaint but signed the verificaiiou.) 
(’15) AIR 1915 Cal 444 (448). 

[See (’37) AIR 1937 Pesh 17 (18). (The defect 
does not justify rejection of plaint— It is enough 
if party who has not signed puts in an applica* 
tion stating that he had given authority to his 
co.plaintiff.)] 

[Bui tee (’94) 1894 All W N 95 (95, 96). (Deci- 
sion under S. 63 of old Code — Not good law 
after 18 All 396.)] 

5. (1900) 22 All 56 (61, 64). 

(’07) 11 Cal W N 871 (872). (Written statement 
neeived by the Court and objected to by the 
])l.iiniif!, though not signed and verified accord- 
ing to law.) 

('•iU) AIR 1920 Fat 686 (688). (Petition under 
0. 21 R. 26 dgned by karpar^t of the decree* 
bolder.) 


(’9r.) 1896 Tun Re No. 48, p. 133. (Objection 
niiecd at a Into stage.) 

(’29) AIR 1929 Mad 790 (791). (High Court. will 
not ordinarily interfere in revision.) 

(’ll) 10 Ind Cas 731 (782, 783) : 7 Nag L R 33. 

(’23) AIR 1923 Rang 206(206): 1 Kang 42. (8. 99, 
C. P. C., applies to such a case.) 

6. (’32) AIR 1932 Sind 9 (10) : 26 Sind L R 167. 

(’24) AIR 1924 Pat 104 (106) : 3 Pat 67. 

(■87) AIR 1937 Pesh 17 (18). 

[See (’89) AIR 1939 Nag 242 (244) : ILR(1939) 
Nag 616. (If it is found that a mortgage suit was 
duly authorised by non-signing mortgagee, tlie 
question whether his signature was made by 
him or by somebody else on his behalf becomes 
immaterial — 17 Cal 680, Followed.)] 

7. (’14) AIR 1914 Mad 430 (431). 


0. 6 R. li 
Note 8 


O. 6 R. 14A 
(Calcutta) 


0. 6 R. 15 




ICOO 


VEBmCATION OF PLEADINGS 


0. 6 B. 15 
Note 1 


.f. ^ 

(2) The person verifying shall specify, by reference to the 
numbered paragraphs of the pleading, what he verifies of his. own 
knowledge and what he verifies upon information received apd 
believed to be true. 


( 3) The verification shall be signed by the person making it 
and shall state the date on which and the place at which it was 
signed. 

[1877, Ss. 51, 52; 1859, S. 27.] 


Synopsis 


1. Scope and object of the Rule. 

2. Who can verify pleadings. 

3. Mode of veriftcation. 

4. Effect of defective verification. 


5. Omission to verify. 

6. Objection to verification. 

7. Effect of false verification, 


Other Topics (miscellaneous) 

Courts* duty to soo to verification. See Note 1. Verification in presence of Court. See Note 2. 

Pleadings of pardanishin ladies. See Note 1. Verification is no evidence. See Note 1. 

1. Scope and object of the Rule. — The object of verifying a pleading is to fix 
on the party verifying, responsibility for the statements that it contains.^ The Court is 
bound to see in every case that the pleadings are verified in the manner proscribed and 
that the verifications are not treated as mere formalities.’^ In the case of pardanishin 
ladies, their pleadings will not be accepted as satisfactory proof of the contents thereof 
unless it is strictly proved that the pleadings were read out and explained to them,® 

The verificatiop of a pleading is not evidence of the facts contained in the 
pleading, and cannot form tho basis for decree in an undefended suit.^ 

A contentious probate proceeding should, under Section 295 of the Succession 
Act (XXXIX of 1925), take the form of a suit, and should bo verified by the parties.® 
But a petition presented by the Administrator-General under the Administrator- 
Generars Act (III of 1913) need not, under the provisions of Section 29 of that Act, 
bo verified by the Administrator-General.® 

This rule is made applicable to proceedings under the undermentioned 
local Acts.^ 


Order 6 Rule 15 — Note 1 

1. (1900) 22 All 55 (61). 

(’17) AIR 1917 Cal 269 (272, 274) : 43 Cal 1001. 
(It gives authenticity to the pleadings.) 

(*31) AIR 1931 Mad 679 (660). (Plaintiffs are res- 
ponsible for the statements contained in their 
plaints.) 

2. (’14) AIR 1914 Low Bur 198 (199). 

’30) AIR 1930 Nag 152 (152). 

*66) 6 Suth W R 213 (215). 

3. (*16) AIR 1916 P C 27 (34) : 48 Ind App 212 : 
19 Oudh Gas 192 : 38 All 627 (PC). 

4. (’17) AIR 1917 Cal 269 (274): 43 Cal 1001. 

5. (’24) AIR 1924 Rang 273 (274). (Case under 
S. 68 of the Probate and Administration Act, 
1881 corresponding to 8. 295 of Succession Act 


of 1925.) 

6. (’93) 20 Cal 879 (880). (CaBenndorS.12ofAotII 
of 1874— Signature of the Administrator- General 
is enough verification.) 

(’99) 26 Cal 404 (406). (Do.) 

7. Section 51 B, Sub-section (8), cl. (g) of Bengal 
Drainage Act (VI of 1880). 

Section 4, cl. (1) of the Bengal Settled EstateSAct 
(III of 1904). 

S^tion 143, cl. (2) of the Bengal Tenancy Act 
(VIII of 1885). 

Section 70, sub-s. (2), S. 156,8ub-s. (2) and S.211| 
8ub-8. (4) of the Orisea Tenancy Act (II of 1913). 

Section 4 of the Puri Lodging House Act (Bengal 
Act IV of 1871). 

S^tion 15 (2), Oudh Bent Act (XXII 6! 
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VEBIFIOATION OF PLEADINGS 


2. Who oan Terify pleadings. ~ Ui€er Section 28 ot the Code of 1859, it 
was necessary to show, in order to enable a third person to verify the pleading, that 
tlio party himself was by reason of absence or other good cause, unable to sign the 
pleading.^ Under this rule a pleading can be verified — 

(1) by the party, where there is only one party, 

(2) by one of the i)arties where there are several parties, and 

(3) by a third person who is proved to the satisfaction of the Court to be 

ac(]uainted with the facts of the case.^ 

It is, however, open to the opposite party to insist on the party himself 
verifying the pleading in important cases, e. where there are allegations of fraud 
or circumstances tending to affect any possible question of limitation, if particularly 
within the knowledge of the party,® or where there are allegations of a scandalous 
nature.* 

The rule does not require tliat the verification of a plaint by a third i)erson 
should be made in the presence of tlie Court ; but having regard to the necessity ot 
satisfying the Court that tlio person, other than the plaintiff, who verifies the plaint, 
is acquainted with the facts of the case, it is desirable that it should be made in the 
presence of the Court.® 

3. Mode of verifloation. — Where a plaint contains averments of fact some 
of which are within the knowledge of the plaintiff and others which are made upon 
information which he believes to be true, as where, for example, the averments in 
first three paragraphs are made on his own knowledge, and the averments in paragraphs 
4, 5 and 6 are made upon information and not on the knowledge of the plaintiff, the 
verification should be, as to averments of paragraphs 1, 2 and 3, that they are true to 
his knowledge, and as to paragraphs 4, 5 and 6, that they are made on information 
which he believes to be true. A verification in the form — “the contents of the plaint 
are true to the best of my knowledge and belief** is not in strict compliance with the 
Code though it substantially complies with it.' A verification is not faulty in form 
merely because it does not state the source of the information.® 


9. Effeot of defective verifloation. — A defect in verification is only an 
irregularity in procedure and will not be a ground for rejecting the plaint.' It can b e 


Note 2 

1. (’66) 6 Siith W R Mi8ft .09 (60). 

(’07) 7 Suth W R 108 (109). 

(’60) .0 Suth W R Misc 83 (34). 

(1802) 1802 Suth W R .04 (.5.0) (FB). 

(1802) 1 Ind .Tour (NS) 226. (When third party 
verifies, notice should bo given to tho opposite 
party.) 

(1805) 1 Ind Jour (NS) 30, (Do.) 

2. (’90) 17 Cal 580 (582) (PC). (All the co- plaintiffs 
need not verify.) 

(’27) AIR 1927 Cal 778 (774). 

( 04) 26 All 1.54 (155). (General attorney of the 
decree-holder.) 

(1900) 24 Bom 238 (289). (Pleader of party.) 

(’08) 8 Cal L Jour 84 (87), (By the Collector and 
the Government pleader,) 

(’20) AIR 1920 Pat 636 (687, 638), (By karpardaz 
of decree-holder— Verifloation of application under 
Order 21 Rule 66,) 

('03) 2 Low Bur Rul 41 (41. 42). 

(''i2) 69 Ind Oas 422 (428, 424) (Pesh). 


3. (’87) 9 All .505 (507, .508). 

(’82) 8 Cal 885 (887). 

(’75) 24 Suth W R 215 (215, 216). (Where plaint 

contained allegations of fraud and in particular 
set out circuinstances tending to affect any pos- 
siblo question of limitation, such circumstances 
being peculiarly within tho knowledge of the 
plaintiff, tho plaint ought to have been verified 
by the plaintiff himself, and not by a servant.) 

4. (’81) 6 Cal 268 (270). 

5. (’80) 4 Bom 468 (471). 

Notes 

1. (’96) 18 All 896 (898), 

(’92) 15 All 59 (60). (A verification in tho form — 
“To the limit of my knowledge the purport of 
this is true” is not a verification that complies 
with this rule.) 

(’96) 1896 All W N 75 (75). 

2. (’34) AIR 1984 Cal 632 (632). 

Note 4 

1. (’08) 26 All 635 (687). 


0. 6 B. 16 
Notes 2*4 
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0. 6 R. IS 
Notes Ini 


a 6 S. 16 


cured by amendment at any stage of the suit.^ It is not a gwnnd of interference in 
appeal under the provisions of Section 99 of the Code.’ In the case of an application 
in forma pauperis, however, the rule is stricter. Under the provisions of 0. 33 R. 6 
of the Code it is provided that, where the application is not framed and verified 
properly, the Court shall reject the application.* 

See also 0. 6 li. 14, Note 3. 

5. Omission to verify. — The want of verification does not have the effect of 
making the plaint void. It merely amounts to an irregularity. It does not affect the 
merits of the case, and can be rectified by permitting the party concerned to make 
good the deficiency by amending the pleadings under 0. 6 R. 17 of the Code.^ The 
amendment may be made even though the period of limitation may have expired on 
the date of verification.^ 

6. Objection to verification. — Objection to verification should be taken at 
the earliest possible opportunity and if not so taken, will be deemed to have been 
waived.^ 

7. Effect of false verification. — Pleadings, far from being mere formalities, 
are required by law to be true.^ Verifications being made under the sanction of a 
solemn declaration, a false verification will render the party verifying, liable to a 
prosecution for an offence under Sections 191 and 193, Indian Penal Code.* But a 
petition not required by law to be verified cannot, if verified falsely, be made the basis 
of a criminal prosecution.* A false verification will not, however, entail the dismiss^ 
of the suit, especially if the defendant takes no objection thereto at the proper time * 


R. 1 6. [New.] The Court may at any stage of the 
St V I 1 d- proceedings order to be struck out or amended 
n »<«» pe. mg.. pleading which may be 


(*05) 9 Cal W N 608 (CIO). 

(’68) 1 Beng L B (A C) 100 (103, 101). 

(’01) 1901 Pun Be No. 57, page 168. 

(1861) Iklarsh 311 ; 2 Hay 325. 

[See also (’37) AIB 1937 Posh 17 (18). 

(’75) 21 Suth W B 71 (71). (Palee verification— 
Suit not to be dismias^.)] 

2. (’27) AIB 1927 Cal 376 (377) : 51 Cal 380. 

(’98) 20 All 112 (115). 

(’15) AIB 1915 Cal 111 (417, 118). 

(’96) 1896 Pun Bo No. 18, page 183. 

(’36) AIB 1936 Bom 113 (120): ILB (1937) Bom 85. 
[Sm liowmr«r(’05)2Cal L Jour ll (11). (Where 
an issue is iramed and it is found that the plaint 
is not properly framed, the plaint cannot bo re- 
turnod for amendment but must be removed 
from the file.)] 

3. (’96) 18 AU 396 (399, 100). 

(’01) 5 Cal W N 91 (98). 

4 . (’12) 16 Ind Cas 83 (83) : 6 Low Bur Bui 117. 
[See also (’32) AIB 1932 Lah 328 (829). (Veri. 
fioation as to points of law not needed.)] 

Notes 

1 . (’32) AIB 1982 Lah 28 (29). 

(’81) AIB 1981 All 607 (612) : 51 All 67 (S B). 
(Absence of verification does not affect juris* 
diction.) 

(’25) AIB 1926 All 79 (80) ; 16 All 687. 


(’07) 11 Cal W N 871 (872). (Unverified written 
statement taken on file — Objection cannot Ins 
entertained in appeal.) 

(’70) 18 Suth W K 312 (812). (Unverified written 
statement taken on file — Issues must be made 


thereon.) 

(’68) 10 Suth W B 115 (117). 

(’30) AIB 1930 Lah 785 (786). (Bemanded Ott 
appeal for return for amendment.) 

(’12) 17 Ind Cas 580 (581) (Mad). 

(’98) 20 All 112 (115). 

2. (’26) AIB 1926 Lah 82 (82). 

Note 6 

1. (’76) 21 Suth W B 71 (71). 


Note? 

1 . (’ll) AIB 1911 Low But 272 (278): 7 LowEpr 

Bui 257. - •r*' 

2. (’ll) AIB 1911 Cal 192 (101) : 19 Ind 
(1001) : 11 Cal 118 (SB). 

(’81) 6 All 626 (628). 

(1862) 1862 Suth W B 51 (56) (FB). 

[But see (’80) AIB 1980 Cal 689 (610). < 
ments in pleadings which are not i 
cannot form the tosis of criminal! 

3. (’68) 9 Suth W B Cr 58 (61). 

(’81) 6 Cal 110 (111). 

4 . (’76) 21 Suth W B 71 (71); 
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uimecessary or scandalous or 'which may tend to prejudice, 
embarrass or delay the fair trial of the suit. 

[R. S. 0., 0. 19 R. 27; Cf. 1882, S. 116. See 0. 6 Rr. 2 and 17.] 


1. Scope end object of the Rule. 

2. **UnneceMary.** 

3. '*Scandelout.” 

4. **Or which may tend to prejudice, em- 

barreu or delay the fair trial.** 


5. Matter may be struck out or amended at 

any stage of the proceeding. 

6. Power of the Appellate Court to expunge 

such matters. 

7. Appeal. 


Other Topics (miscellaneous) 


At the instance of stranger. See Note 8. 

Court’s power to strike out or amend pleadings. 

See Notes 1, 4 and 5. 

Dismissal of a suit — Appejil. See Note 4. 

Party’s right to apply for order under the Rule. 
See Note 1. 


Power of the High Court to expunge objection^ 
able remarks in judgment of lower Courts. 
See Note G. 

Hevisiou. See Note 5. 

Striking out whole or part of the pleadings. See 
Notes 1 and 4. 


1. Scope and object of the Rule. — Every party is entitled, ex delito 
justiticSt to have the case against him presented in an intelligible form, so that ho 
may not be embarrassed in meeting it.' This rule has been enacted to give effect to 
this principle. It enables a party to apply to strike out, or comi)el the amendment of, 
the whole or any part of his opponent's pleadings which may be unnecessary or 
scandalous, or which may tend to prejudice, embarrass or delay the fair trial of the 
action.^ The Court may also suo motu strike out or amend such matters in such 
manner and on such terms as it thinks just.^ The povfer to strike out or compel 
amendment under this rule is a discretionary one,^ but should be exercised with great 
care and caution.® It will be exercised only when some substantial objection to the 
pleading complained of, or some real embarrassment is shown.® Thus, a written state- 
ment ought not to be struck out unless it is clear beyond all reasonable doubt that the 
allegations in it are such as cannot afford a defence to the action, and which, if not 
struck out, would unnecessarily delay the suit.^ 

Where imrt only of the pleading is objectionable, that part will, as a rule, be 
struck out if it is severable from the rest,® but if it is not so severable, tlie whole 
pleading may be struck out.® The principle underlying this rule with its limitation ia 
given expression to in Knowles v. EobertSt (1888) 38 Oh. D. 263, where it is said by 
Bowen, L J. : 

“It aeema to me that the rule that the Court is not to dictate to parties how they should framo 
their case, is one that ought always to be preserved sacred. But that rule is, of course, subject to this 
modification and limitation, that the parties must not offend against the rules of pleading which have 
been laid down by the law; and if a party introduces a pleading which is unnecessary and it tends to 
prejudice, embarrass and delay the trial of the action, it then becomes a pleading which is beyond 
his right.’* 


2. ’‘Unneoessary.*’ — As a rule a pleading or allegation will not be struck out 

under this rule merely because it is unnecessary, unless it is also scandalous or 

- 


: >: ■ Order 6 Rule 16 — Note 1 

1. ‘ X1878) 7 Oh D 478 (486), Davy v. Garret. 

2. (’26) AlH 1926 Oudh 604 (605). 

3. (’18) AIR 1918 Mad 681 (686) : 40 Mad 865. 

4. (1856) 1 Q B P 874 (876), Golding v. Wharton 
Sait Wbriiyt, 

5. (’25) Ala. 1926 Oal 860 (861). 

6. (1918) 4 Ch 464 (467), Thornhill v. Weeks. 


7. (’25) AIR 1925 Cal 860 (861). 

8. (1862) 1862 Suth W R 41 (45) (F B). (Plaint 
including already decided niatters—Tlioso mat- 
ters alone to be struck out.) 

9. (1878) 7 Ch D 473 (488, 490). Davy v. Garrett. 
(1879) 12 Ch D 787 (792), Williamson v. L. and 

N. W. By. Co, 

(1876) 8 Ch D 876 (378), Cashin v. Cradock. 


0. 6 R. 1ft 
Rotes 1-a 
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0^6 R. 16 embarrassing;.^. Merely unnecessa^ry; pleading without ite being ^oandaloiis, or otherwi^ 
Rotes 2r8 ' objectionable, will only affect the cost of the pleading.^ But .where the. pleading in 
addition to its being unnecessary also attributes improper motives to the defendant,* or 
charges the defendant with dishonest conduct,^ or makes it embarrassing for the 
defendant,* it will bo ordered to be struck out. Whore, however, a plaint® or a written 
statement^ is unnecessarily prolix and verbose, or argumentative, or is full of matter 
which is wholly irrelevant or non-understandable, it can be dealt with under this rule* 


3. '*SoandaloilB.” — A Court has a general jurisdiction to prevent any of its 
processes being used for tlio purpose of disseminating scandalous and irrelevant matter;^ 
Whore such matter is introduced in the pleadings, the Court may order the ^me to 
be expunged.* 

Allegations made in a pleading for the mere purpose of abusing or prejudicing 
the opposite party and any indecent or offensive matters are scandalous* Very often, 
if allegations made are unnecessary^ they will likewise be scandalous.® Thus, where a 
plaintiff alleges in his plaint dishonest conduct against the defendant, but no relief Is 
sought on that ground, the allegations will be struck out as scandalous and embarrassing.® 
Where, in an action by a wife against her husband for rectification of her marriage- 
settlement, a statement was made in the plaint that the plaintiff declined to live with 
the defendant on account of his having committed an assault on a young girl, the 
allegation was held to bo scandalous and was ordered to be struck out.® Allegations as 
to partiality against the «Tudge, made in a memorandum of appeal, were expunged by 
the High Court in the undermentioned case.^ 

But a pleading or allegation which is alleged to be scandalous cannot be struck 
out, if it is necessary or relevant to the issue or one of the issues in the action.* Indeed 
a matter cannot be considered as scandalous at all, if it is material to the issue 
(i. e., will affect the result of the action if proved to be true), however grave ^thie 
imputations may be, whether of immorality or otherwise.® The Court will not, in an 
Application to expunge or strike out allegations alleged to bo scandalous, go into the 
question of their truth or falsehood. The only question is : are they relevant to the 
issues in the suit? If they are, they cannot be expunged.^® 


Note 2 

1. (1888) 38 Ch D 263 (270, 271), Knowles v. 
Roberts. 

(1887) 84 L T .Tour 45, Rock v. Furshell. 

[See also (*73) 10 Bom H C R 426 (428).] 

2. (1885) 1 Times Rep 609, Wegmonth v. Rich. 

3. (1897) 1 Ch 35 (86. 40), Murray v. Epson 
Board. (Suit against member of a public institu- 
tion that he used his personal influence with the 
institution to the detriment of the plaintiff.) 

4. (1886) 55 L T 843, Brookingv. Moudsloy. 

5. (1878) 7 Ch D 473 (486), Davy v. Garrett. 

6. (*67) 8 Suth W R 295 (297, 298). 

{*29) 114 Ind Gas 906 (907) (All). 

7. (’67) 7 Suth W R 212 (213). 

(*74) 12 Bong L R App 19 (20). (Plea of offer 
“without prejudice” irrelevant.) 

(’69) 8 Beng L R App 12 (12). 

Note 3 

1. (1884) 64 L J Ch 205 (206), Re Miller. (Certain 
parts of the bill of costs were ordered to be ex- 
piingedp) 

l^m 488 (490, 491). (Application for bail 

^’Delk^tory aTlsgatiou against the trying 


M«agistnitc were ordered to be struck out.) 

2. (’09) 4 Ind Cas 380 (381) (Cal). 

(1879) 11 Ch D 1 (13), Crack nail v..Tan8on. (EVen 
when the Court’s attention to the existence of the. 
scandalous matter is drawn by a stranger to the 
suit.) 

Story’s Equity Pleadings, 10th Edn.. S. 270. 
(Even though the point is raised by a. stranger.) 

3. (1873) 8 Ch 499 (504), Christie v. Christie. ' < 
(’09) 14 Cal W N 153 (156). 

4. (1886) 55 L T 348, Brooking v. Maudslay. . 
(;09) 14 Cal W N 153 (157). 

(1879) 40 L T 456, Coyle v. Cuming. 

5. (1886)55 L T 843, Brooking v.Ma\idslay« 

6. (1879) 40 L T 455, Coyle v. Cuming. . , . / 

7. (’99) 22 Mad 155 (160). 

8 . (1878) 8 Ch 499 (504), Christie v. Chrisi^%; 
(1879) 11 Ch D 1 (18). Cracknall v. Jailson..-^:* 

9. (1880) 6 Q B D 190(196), Millingtpnv.Iiimg. 
(1878) 8 Oh D 645 (668), Fi^er v. Owen, C^Koth- 

ing can be scandalous whion is relevaht^y,^ Ptf 
Cotton, L. J.) / ' 

10. (1873) 8 Ch 499 (508), Christie vt^iiOhsliUe* 
(’09) 4 Ind Cas 880 (881) (Cal). 
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The qu^ioh whather apleaflUng U emharnuning is, in each case, a question for the Judge 
to decide in view of tte fhd» aiid;oirbum8tanoes of the particular case.^ **Tbe rule that 
the Oourt is not to dictate to the parties how they should frame their case, is one 
that ought always to be preserved sacred. But that rule is, of course, subject to the 
modification and limitation that the parties must not offend against the rules of 
pleading which have been laid down by the law and if a party introduces a pleading 
which is unnecessary, and it tends to prejttdicet embarrass and delay the trial of the 
action, it then becomes a pleading which is beyond his right."^ A claim or defence 
which a party is not entitled to make use of,^ or a pleading which is ambiguous or 
unintelligible,^ or a pleading which contains unnecessary or irrelevant allegations,^ is 
embarrassing and may be struck out. But a pleading cannot be struck out as irrelevant 
unless the irrelevancy is quite clear Nor is a pleading necessarily embarrassing merely 
because of the fact that it states inconsistent or alternative allegations J Where 
the plaint was verbose, extremely long, involved and impossible to understand, and did 
not raise any fact which would show that the Judge had jurisdiction to hear the case, 
it was held by the High Court of Allahabad^ that the proper course was to strike out 
the plaint under this rule or to make an order for its amendment. Similarly, where 
particulars are called for from a defendant under 0. 6 B. 5 and he fails to comply with 
the order, the defence may be struck out under this rule, if without the particulars 
his pleading is obscure, incomplete and embarrassing.^ 

This rule applies to a pleading which tends to prejudice or embarrass or delay a 
l)arty at the actual trial of the suit as well as one which tends to embarrass him at 
any stage of the action.^^ 

6. Hatter may be struck out or amended at any stade of the proceeding.— 

The rule empowers the Court to strike out or compel the amendment of any pleading 
at any stage of the proceeding.' But the rule being discretionary, the Court may refuse 
to exercise its power unless the application is made at the earliest opportunity.^ An 
objection under this rule is no ground for interference when the point is taken for the 
first time in appeal.^ 


Note 4 

1. (IQiars k B 200n {20Gn). Russol v. Stubbs. 
(Per Lord Halsbury.) 

2. (1888) <8 Ch D 263 (270, 271), Knowles v. 
Robertp.^^ (pet Bowen, L. J.) 

(17) AIR:1017 Oudh 889 (389, 890). 

[See also (18) AIR 1918 Oudh 468 (464): 20 Oudh 
Gas 192, (Appeal against dismissal of suit under 
this rule avowed.)] 

3. (1877) 26 W R (Eng) 742, Heugh v. Chamber- 
lain. 

(1888) 38 Oh D 263 (269), Knowles v. Roberts. 
(Claim which, a plaintiff is not entitled to raise.) 
(1876) 1 t) 861 (863), Preston v. Lamont. 
(Defence which a defendant is not entitled to 
make.) 

4. (1878) 7 Oh t> 478 (486), Davy v. Garrett 
I’lO) 7 Ind Gas 166 (169) (Gal). 

(1884) 49 L T 772, Lamb v. Beaumont. 

5. (1898) 1 Q B D 671 (576, 676), Basaam v. 

Budge. 

('73)10BomHOR49(f{49S). 

<• (19U) 111 L T liOnAmOorpontion 

V. HoruMc. (B»r PMitodi X>> StrUdnf pat 


allegations from a defence — Irrelevancy must be 
apparent at the first glance.) 

(1687) 57 L T 358, Tomkinson v. S. E. By. C!o. 

7. (1887) 85 Ch D492 (500), In re Morgan; Owen 
V. Morgan. 

(1878) 7 Ch D 478 (489), Davy v. Garrett. 

(’10) 7 Ind Cae ICC (169) (Gal^ 

(1877) 5 Ch D 695 (701), Child v. Stenning. 

I ’82) 8 Cal 170 (173). 

8 . (’29) 114 Ind Cas 906 (907) (All). 

9. (’80) AIR 1930 Mad 478 (475, 470); 63 Mad 645. 
[See alx (82) AIR 1982 All 467 (467). (General 
charge of immorality against Hindu fettier in 
an alienation suit struck oS.)] 

10. (1678) 8 Ex D251^266)^Berdanv. Greenwood. 

1. (’18) AIR 1918 Oudh 468 (464): 20 Oudh Cas 192. 
(’17) AIR 1917 Oudh 869 (869, 890). (Revision 

against order to elect out of two inconsis^t 
allegations — Allowed.) 

2. (’86) 9 Bom 878 (881). 

3. (’17) AIR 1917 MAd 964 (955). (Objection a. 
to altmatlve plegs cmnot Da token for, the first 
tinta in appeal.) , 


o.es.ie^ 

SoiM ¥4 
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6. Power of the Apiwllate Court to ezponge eoeli matieri.-^7h^ Appellate 
Court has power to return the memorandum of appeal where it contains allei^tions of 
partiality against the Judge whose decree is in question, and order the object'ionablo 
portion to be expunged.^ 

The High Court has jwwer to expunge remarks appearing in the judgment of 
the lower Court, but the power will be exercised only in extraordinary cases, raoh as 
when the observations are pointedly seditious, blasphemous or irrelevantly scandalous.^ 
Where a Subordinate Judge, while allowing amendment of a Devasthanam Scheme, 
remarked against a tnistee that he **did not care a brass farthing for Devasthanam,’* 
it was held that it was not a fit case for the High Court to exercise the power of 
expunging the remarks.® 

7. Appeal. — An order under this rule is not appealable either under Section 104 
or 0. 43 E. 1. Nor is the order a “judgment” within the meaning of Clause 15 of the 
Letters Patent so as to be appealable thereunder.^ 


R. 1 7. [C'A S. 53.] The Court may at any stage of t^e 
Amendment of procoodings** allow either party to alter or amend** 
pleading*. jj|g pleadings in such manner** and on such terms as 
may be just,** and all such amendments shall be made as may he 
necessary for the purpose of determining the real questions in 
controversy** between the parties. 

[Cf. 1877,8. 53; 1859,8. 29; R. 8. C., 0. 28 R. 1. See 
Ss. 152, 153, 0. 1 R. 10; 0. 6 Rr. 2, 7, 16 and 18. ] 


Synopsis 


1. Scope of the Rule. 

2. The Court may allow either party to alter 

or amend — Discretion of Court. 

3. Amendment of plaint introducing new 

case. 

4. Amendment introducing new case in 

written statement. 

5. Amendment taking away right accrued 

to a party by lapse of time. 

6. Amendment not to be allowed when it 

places the opposite party in a position 
winch cannot be compensated by costs. 

7. Amendment to be refused when the 

application is not in good faith. 


8. Amendment by adding or substituting 

a new plea of fraud. 

9. Amendment by adding new reliefs or 

claims. 

10. Amendment by adding a new ground 

of relief. 

11. *'As may be necessary for the pni^m 

of determining the real questions in 
controversy.** 

12. Amendment by introducing new cause 

of action. ^ 

13. *'At any stage of the proceedings.*’ 

14. Opportunity to be given to the opposite 

party to amend his pleading. 


(’30) AIR 1930 Mad 814 (815, 816). (Ploa raised 
in second appeal that trial is vitiated by incon- 
sistent defences in written statement.) 

[See also (1876) 1 Q B D 374 (375, 376), Golding 
V. Wharton Salt Works. (The discretion of the 
trial Judge will not be ordinarily interfered with 
in appeal.)] 

• Note6 


1. (’99) 39 Mad 165 (158, 161). 

2. (’17) AIR 1917 Mad 228 (224)1 


(’33) AIR 1933 Lah 711 (712). (Remarks in jtxd^ 
ment casting slur on Government department.) 
[8«s (’88) AIR 1988 Lah 678 (680). (Court giving 
finding on merits although holaii^ that It has 
no jurisdiction to try suit— High Court 
. expunge finding but may declare it not hiliding; 
on parties.) 

3. (’17) AIR 1917 Mad 228 (224). 

• N^7 - 

I. (’26) AIR 1926 M4d 64^1). ^ 
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15* l^eh Urmt m may ba jail,'* ' 

16. How amandmenti should be made. 

16a^ Cbiirt not having juriidiclion ovor suit if 
can allow amendment of plaint.' 

17. Who can apply for amendment. 


18. ElxIOht of amendment. 

19. Effect of amendment and limitation. 

20. Appeal. 

21. Revision. 


Other Topics (miscellaneous) 


Amendment bas^ on barred claim. See Note 5. 
Amendment by fresh plaint. See Note 3. 
Amendment by proper Court. See Note 13. 
Amendment — When in the discretion of Court. 
Sei'Notos 1 and 2. 

Amendment wholly noh-suiting plaintiff. See 
Npte 4. 

Amendment based on subsequent cause of action. 
See Notes 9 and 12. 


Amendment by Appellate Courts. See Note 13. 
Amendment on payment of costs. See Note 15. 
General principles relating to amendments. Seo 
Notes 1, 2 and 3. 

Merely technical amendments. See Note 11. 

Suits for specific performance or damages. 
Notes 3 and 9. 

Useless and immaterial amendments. Sec Note 11. 


1. Scope of the Rule. — Section 53 of the old Code which dealt with amend* 
nient, return and rejection of the plaint ran as follows : 

*'The plaint may, at the discretion of the Court, — 

(a) a,t, or any time before, the settlement of issues, be rejected, if it does not 

disclose a cause of action ; 

(b) at, or any time before, the settlement of issues be returned for amendment 

within a time to be fixed by the Court, and upon terms as to the payment 
of costs occasioned by such amendment as the Court thinks fit, if it — 

( i) is not signed and verified as hereinliefore required, 

(ii) Aoen not state correctly and without prolixity the several particulars 
hereinbefore required, or contains particulars other than those so 
required, 

( Hi) is wrongly framed by reason of non- joinder or misjoinder of parties, or joins 
causes of action which ought not to be joined in the same suit, or 
(iv) is not framed in accordance with the provisions of Section 42 ; 

( c) at any time before judgment, be amended by the Court upon such terms as to 

the payment of costa as the Court thinks fit ; 

Provided that a plaint shall not be amended either by the party to whom it is 
returned for amendment, or by the Court, so as to convert a suit of one character 
into a suit of another and inconsistent character. 


When a plaint is amended under this Section, the amendment shall be attested by 
the signature of the Judge.** 

The amendment of proceedings in Courts have been dealt with under this Code 
in various parts thereof — 

1. Section 152 deals with amendments of judgments, decrees and orders. 

2. Section 153 confers a general power on the Court to amend any defect or error 

in any proceeding in a suit. 

3. Order 1 Rule 10 provides for the amendment of a plaint by striking off or adding 

parties to a suit. 

4. Order 6 Rule 16 deals with the compulsory amendment of the opponent's 

pleading. 

6. The present xple deals with the amendment, with the leave of the Court, by a 
party of his own pleading. 


0. 6 R. a 
Hotel 



0.6R.17 

N<»t6i 
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6. Order 14 Buie 5 deals \vith the amendment of the issues framed in the case. 

It TvUl be seen from a comparison of Section 53 of the old Code with the present 
rule, that the latter is very much wider in terms than the old Section. It consists of 
two parts — 

(a) the Court may^ at any stage of the proceedings, allow either party to alter or 

amend his pleadings in such manner and on such terms as may be just ; and 

(b) all such amendments as may be necessary for the purpose of determining the 

real questions in controversy between the parties shall be made. 

In dealing with the analogous provision as to amendment of issues, namely, 
0. 14 B. 5, their Lordships of the Privy Council observed that the first portion of that 
rule left the matter of amendment of issues entirely to the discretion of the Court, 
while the second portion made it imperative on the Court to make all such amendments 
as may be necessary for the purpose of determining the real matter in controversy 
between the parties.^ This duty has, however, been interpreted to be only a rule of 
conduct, which is subject to the inherent power of the Court to prevent injustice and 
abuse of process of the Court.^ In a case under the corresponding English Buie (0. 28 
B. 1), Lord Esher said : 

rule has been enunciated by the Court which is rather a rule of conduct than a rule of 
rigid law such as can never be departed from ; because I take it that the Court might depart from 
it, if there were very exceptional circumstances in any particular case leading the Court to think 
that it would *not be right to apply it. It is nevertheless, a rule of conduct which must generally 

bo followed. "3 

The object of the rule is that Courts should get at and try the merits of the 
cases that come before them, and should consequently allow all amendments that may 
be necessary for the purpose of determining the real question in controversy between 
the parties, provided it can be done without causing injustice to the other side. In 
Cropper v. Smith, ^ Bowen, L. J., observed as follows : 

*Tt is a well established principle that the object of Courts is to decide the rights of the 
parties and not to punish them for mistakes they make in the conduct of their cases by deciding 

otherwise than in accordance with their rights I know of no kind of error or mistake 

which, if not fraudulent or intended to overreach, the Court ought not to correct if it can be done 
without injustice to the other party. Courts do not exist for the sake of discipline, but for the 
sake of deciding matters in controversy, and I do not regard such amendment as a matter of 

favour or grace It seems to me that as soon as it appears that the way in which a 

party has framed his case will not lead to a decision of the real matter in controversy, it is as 
much a matter of right on his part to have it corrected, if it can be done without injustice, as 
anything else in the case is a matter of right.*' 

The provisions of this rule also apply to the trial of oases before the Sikh 
Gurdwaras Tribunal under the Sikh Gurdwaras Act (VIII of 1926),^ to cases before 
a Subordinate Judge deciding a dispute under the Madras District Municipal Election 
Buies," and to all suits, appeals and proceedings before the Deputy Commissioner and 
to all api)eals from decisions therein, under the Chota Nagpur Tenancy Act.^ 

This rule is not exhaustive of the powers of the Court as regards amendment 


Order 6 Rule 17 - Note 1 

1. (*12) 16 Ind Gas 260 (252) ; 85 Mad 607 : 89 Sind 40.) 

Ind App 218 (P 0). 4. (•04) 26 Ch D 700 (710, 711). 

2. ('14) AIR 1914 Sind 40 (41) : 8 Sind L R 28. 5. ('28) AIR 1928 Lah 825 (827) : 0 Lab 649. 

8. (1886) 16 Q B D 666 (668), Steward v. North (’26) AIR 1926 Mad 1048 (1048)* 

Metropolitan Tramways Co. (Cited in AIR 1914 7. See S. 266 (8), Bengal Act VI of 1906« 
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iind hence, though the rule only refers to pleadings the Court has also power to allow 
the amendment of applications? 

Section 6 of the Provincial Insolvency Act renders the provisions of this rule 
applicable to proceedings under the Act" and a petition in insolvency can be amended 
under this rule.^" 


2. The Court may allov either party to alter or amend ^ Dlsoretlon 
of Court. — As has been noticed in the above Note, the amendment of pleadings 
is in the discretion of the Court. Under Section 53 of the old Code, the discretion was 
somewhat limited as to the time and the extent of the amendment allowable. But this 
rule confers a very wide discretion on the Courts in the matter of amendment of 
pleadings.^ The discretion must, however, be exercised on judicial principles and not 
in an arbitrary, vague or fanciful manner,^ or so as to cause injustice to the opposite 
side. The main considerations to be borne in mind in exercising the discretion are that 
the rules of procedure have no other aim than to facilitate the task of administering 
justice," that multiplicity of suits should be avoided^ and that the interests of 
substantial justice should be advanced.® Thus, a Court should allow the amendment 
of a pleading where there has been a clerical error, or a hona fide wrong description 
of property or where there has been a mistake of law or fact,® provided there is no 


8. (’38) AIK 1938 Pat 209 (210). (A Court has 
jurisdiction to allow an amendment of an appli- 
cation for leave to sue in forma pauperis, by 
including an item of property which was origi- 
nally omitted from the application or annoxure 
thereto.) 

9. (’35) AIK 1935 ^lad 202 (203). (Whore the 
words **with intent to defeat and delay his 
creditors” were omitted but the act of insol- 
vency was clearly set out, held, that there being 
a formal defect arising from the omission of 
certain words, the amendment to include those 
words should bo allowed: (1897) 1 Q B D 394, 
Weldon v. Neal, Bel. on.) 

10. (’38) AIR 1938 Mad 53 (55). 

(’35) AIR 1035 Mad 202 (203). 

Note 2 

1 . (’25) AIR 1925 Oudh G92 (693). 

('26) AIR 1926 All 672 (672). (Amendment before 
trial to cure a defect in the pleading or to bring 
a matter more clearly before the Court or to 
include some matter which the client did not 
inform his pleader ought to be allowed.) 

(’10) 5 Ind Cas 532 (535): 37 Cal 399. (Mukhtear- 
nama without the name of the mukhtear in an 
execution application— Defect can be remedied 
by amendment.) 

(’19) AIR 1919 Lah 217 (217). 

(’ll) 12 Ind Cas 104 (106) (Mad). 

(’30 AIR 1930 Nag 295 (296) : 27 Nag L R 226. 
(’16) AIR 1916 Low Bur 71 (72) : 8 Low Bur Rul 
418. (0. 6 R. 17 is in more general terms than 
the old S. 53 of the Code of 1882.) 

(’38) AIR 1938 Lah 270 (272). 

(’35) AIR 1935 Mad 286 (287). 

(’37) AIR 1937 Oudh 484 (487) : 13 Luck 584. 
[See (>36) AIR 1936 Pat 140 (142). (Where a 
Court finds that the frame of a suit is defective 
it should give the plaintiff an op^rtunity of 
putting his pleadings in oider^h-AlK 1930 Bom 
216, Followed.)] 


2. See Note 6 to Preamble. 

(’ll) 11 Ind Cas 481 (491) (Cal). 

(’84) 7 All 79 (83) (FB). 

3. (’28) AIR 1928 Oudh 305 (306). 

(’33) AIR 1933 Cal 271 (273, 274). 

(’36) AIR 1936 Put 140 (142). 

4 . (’18) AIR 1918 Mad 816 (316). 

(’81) 5 Bom 181 (183). (Additional court-fee col- 
lected on the excess claim covered by amend- 
ment of plaint.) 

(’81) 5 Bom 609 (613, 614). (Party should not l^e 
put to the expense of a new suit if it can bo 
avoided.) 

(’72) 9 Bom H C R 1 (6) (FB). 

(’98) 25 Cal 371 (890). (As far as possible all 
matters in dispute between the same parties 
should be decid^ in the same suit.) 

(•66) 11 Moo Ind App 468 (486) (PC). (Money 
bond executed by .4— Suit against A and B for 
combining to get A's estate illegally transferred 
— Plaint was amended to recover money against 
A alone.) 

(’19) AIR 1919 Cal 904 (907) : 46 Cal 305. 

(’37) AIR 1937 Oudh 484 (487) : 13 Luck 584. 

(’35) AIR 1935 Mad 286 (287). 

5. (’18) AIR 1911 Mad 316 (316). 

(’22) AIR 1922 Cal 203 (215). 

(1857) 6 Moo Ind App 393 (411) (P G). (Substance 
and not the mere wording of the issues should 
be regarded.) 

’30) AIR 1980 Bom 249 (250). 

’37) AIR 1937 Oudh 484 (487) : 13 Luck 584. 
(The main consideration to be borne in mind 
while allowing amendment of pleadings are the 
advancement of the interest of substantial justice 
and the avoidance of the multiplicity of litiga- 
tion.) 

6 . (’23) air 1923 Nag 182(186): 19 Nag L R 36. 
(Vakalatnama not bearing pleader's name.) 

(’26) AIR 1925 All 638 (589b (Wrong provision 
of law quoted in the plaint.) 


0. 6 R. 17 
notes 1-4 
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injustice to the other side which cannot bo compensated by the award of costs/ It has 
been held that the Court can only alloto the amendment of a plaint but not amend a 
plaint itself or direct its amendment/ Nor can a Court compel a plaintiff to change 
the character of liis suit/ 

3. Amendment of plaint introduoing new case. — Under Section 53 of the 
old Code, the rule as to amendments w^as more rigid and restricted than it is under 
the present Code. It was specifically provided by the proviso to that Section that no 
amendment could be allowed which converted a suit of one character into a suit of 
another and inconsistent character} Thus, in the following classes of cases it was held 
that the amendment prayed for altered the character of the suit and was consequently 
disallowed — 

Suit against the defendant on the basis of his being a trespasser : amendment 
into a suit for rent based on a subsisting tenancy/ Suit for rent on the basis of 
tenancy : amendment into a suit for damages for use and occupation.* Suit based on 
one ground of claim: amendment into a suit based on another ground of claim.* Suit 


(’32) AIR 1932 Bom 367 (370). (Unauthorized 
munim signing plaint — Plaintiff allowed to sign 
later.) 

(’31) AIR 1931 Cal 770 (771). (Sole proprietor 
filing .suit in firm name — Objection to form of 
suit— Amendment to remedy the defect allowed.) 
(74) 21 Suth W R 208 (209) ‘(FB). (Omission of 
an alternative claim by mistake.) 

(’19) AIR 1919 Lah 817 (318). (Mistaken identity 
as to Lands claimed in a pre-emption suit.) 

(’18) AIR 1918 Lah 6 (B). (Pleader making wrong 
statement as a result of mis-information.) 

(’14) AIR 1914 Lah 56 (59) ; 25 Ind Cas 68 (71) : 
1915 Pun Re No. 18. (Non-inclusion of certain 
property in the plaint.) 

(’28) AIR 1928 Nag 203 (209). (Bona fide mistake 
whether of law or fact — Following AIR 1924 
Hang 249.) 

(’26) AIR 1925 Oudh 718(719). (Omission of word 
due to inadvertence.) 

(’16) 82 Ind Cas 612 (512) (U P B R). (A clerical 
error as to the number of the plot in an eject- 
ment suit.) 

(’ll) 11 Ind Cas 827 (828) (Rang). (A clerical 
error in arithmetical calculation in the plaint.) 
[See also (’37) AIR 1937 Pat 526 (527). (Suit 
instituted wrongly in name of firm by mistake 
— Provisions of Partnership Act should not be 
too rigidly enforced — Amendment of plaint 
should bo allowed even at late stage.) 

(’b) AIR 1933 Lah *245 (246) : 83 Pun L R 694 
(695). 

(’37) AIR 1937 Rang 413 (416). 

8. (’29) AIR 1929 I.ah 820 (821). 

(’89) AIR 1939 Lah 172 (173). 

[See (’86) AIR 1986 Pat 40 (40). (If a judgment 
or order is made which isjnot entirely in con- 
formity with the pleadings, the party in whose 
favour the judgment is pronounced should be 
called upon to amend his pleadings.)] 

9. (’80) AIR 1980 Gal 42 (46^ : 57 Cal 849. 

(’89) AIR 1089 Lah 172 (178). (Where the plain. 

til! basee hie claim for possei^on on his title 
and defendant alleges advene poeseesion, It is 


not open to the Court to compel the plaintiff to 
amend the x)laint so as to allege possession and 
dispossession.) 

(’38) AIR 1938 Mad 645 (646). (Where a plaintiff 
asks for a mere declaration that certain decree 
is not binding on him, it is not right for a Court 
to say that the allegations in the plaint do not 
show that the plaintiff was not a party to a suit 
in question and so he is bound to sue for can- 
cellation of the decree.) 

Note 3 

!• (72) 19 Suth W R 12 (14) : Ind App Sup Vol 
181 (PC). (New case will not be allowed to be 
set up.) 

(’87) 9 All 188 (191). (Plaint not to be returned 
for amendment if amendment will convert that 
suit into one of different character.) 

( 1863) 2 Ind Jur(N 8)118. 

(’09) 2 Ind Cas 146 (148) : 84 Bom 244. (After 
arguments in appeal.) 

(*8.S) 7 Bom 155 (160, 161). 

(’06) 33 Cal 657 (661). (Amendment of a techni- 
cal character was allowed.) 

’06) 83 Cal 611 (580). 

1864) Marsh 70. (Suit on document — Document 
found not to bo genuine— New case not to be 
allowed.) 

(’98-1900) 1893-1900 Low Bur Bui 518. 

2. (’89) 18 Bom 664 (668). 

3. (’99) 27'Cal 289 (242). 

(’96) 22 Cal 752 (766). 

[But see (’09) 2 Ind Cas 920 (921) : 12 OUdh 
Cas 140. 

(’09) 3 Ind Cas 346 (849) (Cal).] 

4. (’70) 2NWPHOR4a7 (408). (Claim based 
on gift by will ; claim based on inheritance.) 

(’68) 5 All 456 (469). 

(’67) 12 Bom 481 (484). 

(’95) 22 Cal 562 (565). (Suit on basis of plalutifi 
being in permissive possession— Amendment oh 
basis of his being full ovmer.) 

(’09) 2 Ind Cas 241 (242) ; 5 Nag L R 87. (Sbit 
on the basis that the property beloiigad tn^^ w 
plaintiffs— Change into a mt on the allegiiilpa 
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to establish right of ownership : amendment into claim for an easement.^ Suit based on 
one title : amendment into claim based on another title.^ Suit alleging one kind of 
fraud : amendment into a claim based on another kind of frauds Suit for rent: amend- 
inont into suit for possession^ or for a declaration of title.^ Suit based on letting and 
] tiring : amendment into suit based on the relationship of principal and agent. Suit 
based on the invalidity of a transaction : amendment into one based on the validity 
tliereof.^^ Suit for share of property on the basis of non-division : amendment into 
claim for partition.'* Suit for possession : amendment into claim for resumption.'* Suit 
for ejectment on the ground of tenant holding over : amendment into claim for 
])artition.'^ Suit on the basis of a contract : amendment of claim on the basis of tort.'* 
Suit based on a plea of transfer of property: amendment into a 2 )lea of contract to 
transfer property.'® See also the undermentioned cases.'^ 


As has been seen in Note 2 above, the powers of amendment under the present 
Code are much wider than they were under the old Code. The proviso in the old 
Section that no amendment could be allowed which changed the character of the suit 
]ias been omitted'® and a new provision has been introduced by 0. 6 B. 17 which implies 
that oven an amendment introducing a new ground of claim or an allegation of fact 
inconsistent with the original pleading may be allowed in proper cases. 

Illuntrations 

1. A sues B for the recovery of the sum of money duo on settlement of accounts of a dissolved 
partnci’Khip, Ho subsequently applies to amend his plaint by substituting a claim for accounts, of a 
dissolved partnership. Hero the amendment clearly effects a change in the character of the suit, but 
the Court is not powerless, as it was under the old Code, to allow the amendment.!^ 


that the property was found to bo public pro- 
perty.) 

5. See the following cases : 

(1864) 2 Bom H 0 R A C 176 (178). (Claim to 
establish right of ownership overland — Claim to 
casement over same not to be decreed unless 
claimed alternatively.) 

(’07) 84 Cal 51 (58) (FB). (Do. There is no 
harm in claiming the relief in the alternative.] 
(’78) 2 All 669 (670, 671). 

6. (’72) 18 Suth W R 274 (274). (Claim as owner 
of whole property by purchase from A ; claim as 
heir or as joint purchaser with him.) 

(’72) 19 Suth W R 12 (14) : Ind App Sup Vol 
181 (PC). 

(’70) 12 Suth W R 487 (488). (Claim as heir of 
B ; claim as heir of J.) 

7. (’87) 11 Bom 620 (688) : 14 Ind App 111 (PC). 
[See (’16) AIR 1916 Cal 120 (123). (Two distinct 
theories of fraud set up in the plaint and at 
trial.)] 

8. (’95) 19 Bom 808 (807). 

9. (’95) 19 Bom 803 (807). 

10. (’80) 5 Cal 602 (605). 

11. (’07) 84 Cal 872 (879). (Suit for sotting aside 
mortgage deed into one for redemption.) 

('83) 7 Bom 155 (161). (Original claim based on 
invalidity of a will— Claim by amendment based 
on validity not allowed.) 

[See (’10) 8 Ind Gas 98 (101) (Bom).] 

12. (’94) 18 Bom 611 (618). 

13. (’66) 6 Suth W B 911 (213). 

14. (’86) 10 Bom 451 (462). 

15. (’98) 90 0*1 805 (80S). (Alteration In the 


relief does not alter the character of a suit.) 

(’68) 9 Suth W R 206 (209). 

16. (’01) 24 Mad 377 (885) : 28 Ind App 4f> (PC). 

17. (*78) 1 All 691 (692). (Suit for pre-emption — 
Plaintiff not alleging in plaint ho was ready 
and willing to pay the price found to be true by 
the Court— On date of final disposal seeking to 
so amend his plaint— Court not bound to allow 
the amendment.) 

(’09) 4 Ind Cas 837 (839) : 34 Bom 515. (Suit for 
dissolution of ixirtnorship — Suit for specific item.) 
(’01) 25 Bom 387(349, 360): 27 Ind App 216 (PC). 
(Suit for redemption cannot be amended into a 
suit for setting aside sale in execution.) 

(’07) 6 Cal L Jour 680 {.'591). (Suit on the ground 
that no accounts wore rendered, into one to re- 
open settled accounts for errors.) 

(’02) 6 Cal W N 326 (828, 329). (Suit for share of 
rent — Amendment into suit for full rent.) 

(’72) 19 Suth W R 82 (88). (Claim to set aside 
zarpeshgi; claim for dcclnratory decree.) 

(’88) 11 Mad 106 (114, 115). 

(1900-02) 1 Low Bur Kul 193 (195). (Application 
for letters of administration cannot bo con- 
verted into one under the Guardians and Wards 
Act.) 

[5m (’10) 8 Ind Gas 558 (563) (Lab). (Suit by 
reversionors for possession on the sdlegation that 
the alleged widow was not the widow of the 
proprietor— Amendment into a suit ior decla- 
ration that the alienation by the alleged widow 
was without necessity.)] 

18. (’28) AIR 1928 Nag 241 (942). 

(’10) 6 Ind Gas 1016 (1016) : 18 Oudh Cas 163. 

19. (’38) AIR 1938 Nag 341 (343). 


a 6 Rt 17 
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0.6R. 17 
Notts 


2. A sues B for the specific performance of a contract alleged to have been entered into by B 
with A, Subsequently ho applies for the amendment of the plaint so as to convert it into a suit for 
damages for breach of the said contract. The Court has power to allow the amendment if it does not 
cause injustice to the other sido.^ 

3. A files a suit against B for possession of lands on the basis of a compromise entered into by 
the parties and filed by them in a previous suit. The compromise was neither registered nor embodied 
in the decree. .1 subsequently applies for amendment of the plaint by converting it into a suit for the 
specific performance of the contract embodied in the compromise. The amendment could be allowed.^^ 

4. A and B entered into an agreement for sale of goods by A to the goods to be tato 
delivery of by J9 on a certain date. B failed to take such delivery and A re-sold the goods more than 
two months after the date of the breach of the contract by B and then filed a suit for damages against 
B on the basis of such re-sale. Finding that, owing to the delay in making the re-sale, he may not get 
damages on the basis of re-sale, he applied for an amendment of the plaint by claiming damages on 
the basis of breach of contract itself. It was held that such amendment should be allowed.^ 

But though under the present Code there is no such rigid rule, as was enacted 
in the old Code, against the allowing of the amendment converting a suit of one 
character into a suit of another and inconsistent character,^’ and the whole matter is 
entirely in the discretion of the Court, still ad a general rule the Court will not, in the 
exercise of such discretion, allow an amendment converting a suit of one character into 
a suit of another character.^ 

There is one limitation, however, on the wide powers of amendment that can 
be exercised by the Court under this Code and that is, that the Court cannot, by way 
of amendment, substitute one distinct cause of action for another, or change the subject, 
matter of the suit.^® In Ma Shwe Mya v. Maung Po Hnaung,^ their Lordships of the 
Privy Council observed as follows : 

*'A11 rules of Court are nothing but provisions intended to secure the proper administration 
of justice and it is therefore essential that they should bo made to serve and be subordinate to that 


20. (’28) AIR 1928 P G 208 (218, 219) : 52 Bom 
597 : 55 Ind App 860 (PC). (See the precaution 
the Privy Council desires to be taken before 
allowing amendment.) 

21. (’17) AIR 1917 Mad 624 (625). 

22. (’25) AIR 1925 Sind 222 (228). 

(’24) AIR 1924 Bom 890 (391). 

(*17) 11 Ind Cas 827 (828) (Rang). (A converse 
case.) 

23. See the illustrations given above. 

(’27) AIR 1927 Lah 103 (104) : 8 Lah 257. (Suit 
for recovery of purchase money on the basis of 
vendor's lien — Amendment into a suit for 
damages for breach of contract allowable.) 

(’26) AIR 1926 Mad 909 (910). (Suit based on 
exclusive ownership — Plaint allowed to be amend- 
ed into one for partition by cosharers.) 

(’28) AIR 1928 Nag 151 (152) : 19 Nag L R 69. 
(Claim for a share was allowed to hQ changed 
into claim for maintenance.) 

[See also (’23) AIR 1928 Nag 241 (242). (No 
express restriction on the discretion of the 
Court provided it is judicially exercised.)] 

24. (’27) AIR 1927 P G 18 (20) : 54 Ind App 55 : 
6 Pat 828 (PC). 

(’88) AIR 1938 Pat 443 (444). (Amendment could 
•sot be allowed being made at a late stage and 
as it substantially changed the character of the 
suit.) 

(’84) AIR 1984.0udh 118 (118). 
r2l7|AXBa967 Rang Aja (416). 

[See (’88) A^t ilflSS JLah . U% BW)- IWM 


amounts to alteration of nature of suit dis- 
cussed — Nature of suit is not altered by mere 
change in wording of plaint or introduction 
of fresh details.)] 

See also the following cases : 

(’13) 18 Ind Cas 807 (809) (Lah). (Suit in indivb 
dual capacity — Change into suit on behalf of 
wakf disallowed on the ground of inconsistency 
in claims.) 

(’14) AIR 1914 Mad 460 (461) : 15 Ind Cas 299 
(301) : 37 Mad 529. (Suit in ejectment cannpt 
be converted into pne for partition.) 

25. (’22) AIR 1922 P G 249 (250, 251) : 48 Ind 
App 214 : 4 Upp 3ur Rul 80 : 48 Cal 882 (PO). 

(’19) AIR 1919 Cal 904 (906, 907) ; 45 Cal 805. 

(’ll) 9 Ind Gas 774 (775) (Low ^r). (Rascal 
amendments not to be made in second appeal.) 

(’87) AIR 1987 Oudh 488 (442) : 18 Luck 819. 
(Suit for partition — On Court holding that thpte 
was partnership between plaintiff and ddm- 
dants, plaintiff praying that the suit be treated 
as one for dissolution of partnership— Plaintiff’s 
prayer held should not be allowed.) 

(’35) AIR 1985 Rang496 (497). (Where a Burmese 
husband claims a declaration bised onthe assnr- 
tion that the land was kanwin property but 
fails, he will not be allowed to substitute his 
previous claim by a claim based on his intsilit 
in that property as bought by his wife doli^ 
marriage; for the two claims are entirely 
rent— AIR 1922 PC 249, Applied.) > ;T 

26. (’22) AIR 1922 P C 249 (250, 251) : 4r ttl 
App jlU: 4 Upp Bur Rpt 80: 48 C^ 689 l(|pkr 
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parposo, BO that fall powers of amendment must be enjoyed and should always be liberally ezer. 
oised ; but nonetheless, no power has yet been given to enable one distinct cause of action to be 
substituted for another ^ nor to change , by means of amendment t the subject-matter of the suit.'* 

The reason of the above rule is that the substitution of a totally new case in 
place of the original one cannot be said in any sense to be an amendment of the 
original claim. Nor can it be said that a totally new case is “neceasary for the 
purpose of determining the real questions in controversy between the parties/* that is, 
the controversy disclosed in the suit as originally framed. 

It follows from the principles set forth above that under the present Code : 

(1) An amendment will generally be allowed where the nature of the suit is not 
altered, provided it does not cause prejudice or surprise to the opposite party Such 
amendments were allowed under the old Code also.^® 

(2) An amendment may be allowed even if it introduces a new ground of claim 


or an allegation of fact inconsistent with the 
it just and necessary.^® 

27. (’12) 16 Ind Cas 785 (786) (Cal). (Only test 
iinder the new Code is whether the amendment 
can be allowed without injustice.) 

(’33) AIR 1933 All 374 (375) : 55 All 256. 

(’33) AIR 1933 Nag 82 (83) : 29 Nag L B 115. 

(’30) AIR 1930 Lah 221 (222). (Suit by a partner 
for a specific sum as if balance had teen struck 
— Amendment stating that balance had been 
struck does not alter nature of suit.) 

(’26) AIR 1926 Lah 472 (472). (Plaint slightly 
defective-— Amendment should be allowed.) 

’33) AIR 1933 Lah 245 (245). 

’20) AIR 1920 Lah 263 (264). 

(’33) AIR 1933 Rang 247 (249). 

(’25 AIR 1925 Mad 794 (794). 

(’31) AIR 1931 Nag 20 (22) : 26 Nag L R 359. 

(’25) AIR 1925 Nag 62 (68). 

(’27 AIR 1927 Oudh 505 (605), 

’37) AIR 1987 P C 42 (46, 46) : 16 Pat 149 (PC). 
(’37) AIR 1987 Gal 485 (487). 

(’35) AIR 1985 Lah 91 (91). (Appellate Court can 
allow amendment oonverting declaratory suit in- 
to one for possession ; it is only a question of form. ) 
(’36) AIR 1935 Mad 202 (203). (Amendment for 
remedying formal defect arising from omission 
of certain words held should bo allowed.) 

(’36) AIR 1936 Mad 151 (152). (Plaint reading 
certain document in particular way— Amend- 
ment by reading the document in another way 
must he allowed as it is not introducing new 
and inconsistent claim.) 

(’38) AIR 1938 Mad 388 (389). (In the matter 
of rectifying defects in pleadings which do not 
affect any substantial rights, it is not consonant 
with justice to deny a remedy which otherwise 
would be lost by reason of carelessness or delay. 
Any carelessness or delay can always be punished, 
so to speak, by imposing terms.) 

('39) AIR 1989 Mad 34 (86). 

(’37) AIR 1987 Nag 178 (174) : I L R (1987) Nag 
514. (Where the plaintiff was wrongly described 
as ’mandir’ (temple) in the plaint and the case 
was thrown out On the ground that the plaintiff 
was not a juristic person, the plaint could be 
amended by striking out the Word ’mandir’ and 
Hubstituting the wm *deity* for it.) 


original pleading, where the Court thinks 


(’.85) AIR 1935 Oudh 501 (503). (Amendment 
adding new ground of exemption from limitation 
can bo allowed.) 

28. (’09) 3 Ind Cas 159 (160): 34 Bom 250. 
(Amendment by referring to a document not in- 
cluded in the list of documents annexed.) 

(’07) 1907 All W N 203 (203). (Claim to a share 
as heir of A — Claim to whole as his own.) 

(’02) 24 All 456 (457). (Suit on mortgage— Con- 
version into a suit for a simple money decree.) 
(’87) 1887 All W N 28 (28, 29). (Claim for pre- 
emption on ground of custom — Amendment into 
claim on ground of Mahomedan law.) 

(’09) 3 Ind Cas 765 (766): 33 Bom 433. (One con- 
struction of a will may be abandoned and 
another substituted for it.) 

(’03) 5 Bom L R 329 (330). (Suit for bare declara- 
tion into one for possession.) 

(’95) 1896 Bom P J 551 (551). (Suit by the pur- 
chaser of a hundi alleging it to be negotiable 
was allowed to be amended into one on a non- 
negotiable instrument.) 

(’79) 4 Bom 222 (226). (Suit to establish plain- 
tiff’s exclusive right to the partnership property 
— Amendment into one for dissolution of part- 
nership and account.) 

(’07) 6 Gal L Jour 612 (618, 619). 

(’88) 9 Gal 695 (698). 

(’05) 28 Mad 500 (502, 503). 

(’82) 5 Bom 496 (499). (Suit for possession — Share 
of joint property — Amendment into claim for 
partition.) 

(’93) 1893 Pun Re No. 106, p. 423. 

(’84) 8 Bom 168 (173). (Suit for ejectment — Con- 
version into suit for redemption.) 

(’88) 7 Bom 146 (149). (Do.) 

[See (’07) 5 Cal L Jour 527 (537). (Suit for eject- 
ment and mesne profits— Amendment into a 
suit for redemption was not allowed in this 
case.)] 

[Sm also (^82) 6 Bom 495 (407). (Suit for posses- 
sion by mortgagee— Amendment into suit for 
foreclosure.)] 

29. (’ll) 11 Ind Cas 827 (828) (Ijow Bur). 
(English Courts do not refuse an amendment 
simply because it introduces a new case.) • 
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amendment of pleadings 


0. 6 R. 17 (3) An amendment which changes the character of the suit will not, as a general 

Note 8 rule, be allowed by the Court in the exercise of its discretion.*® 

(4) The Court has no power to allow an amendment which substitutes one 
distinct cause of action for another, or which changes the subject-matter of the suit.*^ 


In the following cases the amendments applied for were not allowed on the 
ground that tlioir introduction would totally change the character of the suit — 

(1) Suit for possession ; amendment into a suit for redemption** or into a suit to 
enforce a mortgage.** 

(2) Suit for rent ; amendment into one for damages for use and occupation.** 


(-35) AIR 1935 Mad 187 (138, 139). (Suit on the 
basis that plaintiff was heir to her husband — 
IXjfendant pleading that the property was never 
a family property— Amendment that plaintiff 
based her title on adverse possession — Held 
amendment should lie allowed.) 

(’35) AIR 1935 Mad 158 (159, 160). (Amendment 
adding a new ground of exemption from limita- 
tion may be allowed.) 

(’26) AIR 1926 Lah 460 (460). 

(’31) AIR 1931 Mad 369 (370). (It is not an 
inflexible rule to disallow an amendment which 
modifies to some extent the original causo of 
action.) 

(’26) AIR 1926 Nag 265 (265, 266). (New plea of 
fact, inconsistent with facts already pleaded, 
might be raised.) 

(’24) AIR 1924 Pat 280 (281, 282). 

(’38) AIR 1938 Lah 244 (245). (Suit on contract 
of Scale of land— Contract found to be void owing 
to invalid sanction — Purchaser though not 
claiming alternative relief for refund of pur- 
chase money held should bo allowed to amend 
his plaint to recover purchase p:ioney : A 1 R 
1937 Lah 146, Revensed.) 

[See (’35) AIR 1935 Mad 286 (286). (In 1981 
plaintiff prayed for declaring that he was entitled 
to office of temple according to turns from Ist 
July 1931 to 80th June 1932— Suit not coming 
up for hearing till March 1933 for no fault of 
plaintiff— Defendant urged that plaintiff must 
be non-suited — Plaintiff applied for amendment 
of plaint so as to get ix)88ession during alternate 
years — Amendment held should be allowed.)] 
[See also (’23) AIR 1923 All 560 (562). (Docreeon 
subsequent events even without amendment.)] 

30. (’31) AIR 1931 Bom 590 (592). (New case 
requiring further evidence not to be allowed by 
way of amendment.) 

(’25) AIR 1925 Bom 248 (251). (By amendment 
one plaint cannot be substituted for another.) 
(’19) AIR 1919 Cal 534 (586): 46 Cal 168. (New 
case in appeal requiring further evidence.) 

(’28) AIR 1928 Lah 933 (934). 

(’26) AIR 1926 Lah 458 (453, 454). 

(*18) 20 Ind Cas 501 (502) (Lah). 

(’80) AIR 1980 Mad 822 (825). (Suit for redemp- 
tion by purchaser— Defendant setting up title 
under another sale— Plaintiff cannot In allowed 
to show that his vendor has no title and that 
he got title from others.) 

(’86) AIR 1986 Bom 412 (418). (Suit underS, 92.) 


(’35) AIR 1985 Pat 86 (88). 

(*88) AIR 1938 Pat 127 (129). (Where the notice 
under S. 80, C. P. Code was not given, permis- 
sion to amend the pleadings by discharging the 
Secretary of State from the record and allow the 
suit to proceed against the others could not be 
given in a case where it would not be possible 
to proceed without a material change in the 
nature of suit, the cause of action and the relief 
sought.) 

[See also (’27) 99 Ind Gas 979 (980) (Lab).] 

31. See also foot-notes (26) and (27). 

(’27) AIR 1927 Lah 771 (771, 772). 

(’27) AIR 1927 All 451 (453): 49 All 599. (Suit 
premature— Amendment of plaint after accrual 
of cause of action cannot be allowed.) 

(’38) AIR 1938 Mad 669 (671). (Suit for recovery, 
of price of articles based on relationship of ven- 
dor and vendee — Amendment into one based on 
relationship of principal and agent not allowed 
as amendment cannot be permitted when a 
X)arty wishes to change the specific legal relation 
which he had alleged in his plaint, and that too 
at a late stage.) A - 

(’36) AIR 1986 Nag 295 (296). (Where to wnnit 
amendment would be to allow the plaintiffs, 
who brought their claim on the allegation of a 
specific legal relation between the defendant and 
themselves, to alter it and base it on a different 
one amendment will not be allowed.) 

(’38) AIR 1938 Oudh 16 (16): 13 Luck 669. (Suit 
for redemption — On failure to establish the mort- 
gage set up by him plaintiff praying for amend- 
ment into suit for redemption of an earlier 
mortgage — Held it cannot bo allowed.) 

(’86) AIR 1936 Pat 491 (498). (An amendment 
which has the result of starting a new action 
should not be allowed.) 

32. (’20) AIR 1920 Bom 64 (66) : 44 Bom 615. 
(’ll) 12 Ind Cas 676 (576) (Lah). (Obiter.) 

[See also (’81) AIR 1931 Oudh 878(879):7 Luck 94. 

33. (’20) AIR 1920 Cal 678 (674). 

34. (’12) 17 Ind Cas 646 (647) (Gal). { 

(’27) AIR 1927 Mad 182 (188). f 

(’ll) 11 Ind Cas 863 (864) (Low Bur). (Obiter^ 
(’ll) 11 Ind Cas 849 (850) (Low Bur). (SuittefflUt 

—Damages for breach of agreement to taki tm 
lease.) 

(’86) AIR 1986 Lah 26 (28). (When no glteniatife 
claim was made in the beginning.) 

[See also (*16)AIR1916Pat50(5l{:2£»«IIi]^ 
69. (Which was a oonvetse case.)] ^ ^ 
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(3) Suit for declaration that a partnership was dissolved and for accounts; 
amendment so as to convert it into one for remuneration for services.’^ 

(4) Claim laid on the footing that defendant was carrier ; amendment into one 
based on his liability as bailee.^ 

(5) Suit based on the defendant being a tenant ; conversion into a claim to eject 
the defendant as a trespasser.^^ 

(6) Suit for redemption ; amendment so as to make it a suit for avoidance of a 
sale on payment of a portion of consideration money 

(7) Suit to set aside a decree on the ground of fraud ; amendment into one for 
rectification on the ground of mistake.®* 

(8) Suit for declaration of right to easement ; amendment into one for declaration 
of title to the property in respect of which the easement was claimed.^ 

(9) Suit framed against manager of an idol ; amendment so as to implead idol as 
11 party 

See also the cases noted below.^® 


4. Amendment Intpodnoind new ease in written statement. — The principles 
applicable to the amendments of plaints will equally be applicable to amendments of 
written statements. Thus, an amendment of a written statement setting up a case 
which is totally inconsistent with the original case sot up will not be allowed if it is 
unjust to the opposite aide to allow it.' Similarly, whore the proposed amendment of 
the written statement will have the effect of displacing plaintiff's suit, a Court will 


[See however (’18) 20 Ind Gas 670 (571) : 7 
Sind LR 28. (Suit for ront and ejectment based 
also on title — Tiilo in issue — Decree passed for 
damages for use and occupation.) 

(’28) AIR 1928 Nag 27 (29) : 23 Nag h R 152. 
(Permission to amend should be granted if 
the omission of the alternative pica was by 
inadvertence or mistake.) 

(’15) AIR 1915 Low Bur 47 (49) : 8 LowBurRul 
270. 

(’33) AIR 1933 Pat 486 (487).] 

35. (’18) AIR 1918 Cal 294 (297, 299). 

(’34) AIR 1984 Lah 38 (39). (Suit for dissolution 
of partnership and accounts into one for re- 
muneration as an agent or servant.) 

36. (’18) AIR 1918 Sind 58 (60) : 11 Sind L R 
108. (It is doubtful whether such an amendment 
can ^ allowed.) 

37. (’26) AIR 1926 All 706 (706, 707). 

38. (’12) 14 Ind Gas 748 (744) (All). 

39. (’16) AIR 1916 Gal 100 (101). 

40. (’17) AIR 1917 Mud 806 (806). 

41. (’30) AIR 1980 Oudh 43 (45). 

42. (’80) AIR 1980 Cal 721 (721). (Suit for accounts 
against a receiver into another for damages for 
conversion.) 

(13) 19 IndCaseei (662) (All). (Suit for sale on a 
mortgage converted into a suit lor money.) 

(’10) AIR 1919 Gal 828 (828). (From Small Cuuso 
to a regular suit.) 

(’ll) 10 Ind Caa 260 (262, 268) (Lah). (Suit for 
recovery of a debt— Amendment into a suit for 
iKirtnenhip accounts not to be allowed.) 

AIR 1922 Mad 49 (60). (Suit lor tedempUon 
of mortgage — Legal lepiesentative seeking to 
amend plaintlordei^tlBgmortgagenot binding.) 
(13) 18 W Cm US (SIS) (M.d). (Siiitlqr.pl.lii- 
lill allegiiig himMlf to b. thaimt ntmioiMr to 


avoid an adoption was not allowed to be amended 
at a late stage of tho case into a suit by a remote 
reversioner.) 

(’10) 7 Ind Gas 801 (801) (Mad). (Suit for exclu- 
sive possession by a trustee — Amendment into 
ono for joint possession where plaintiff and defen- 
dant are in possession of other trust properties 
which are not tho 8ui)jcct of suit.) 

(’10) 6 Ind Gas 288 (288) (Mad). (Suit on oral 
agreement cannot bo converted so as to bring it 
on a contract written.) 

(’30) AIR 1930 Nag 296 (296) : 27 Nag L R 226. 
(Plaintiff claiming under the obligee of a promis- 
sory note and subsequently on finding that such 
a claim was not tenable seeking amendment by 
which he claimed that the obligee advanced the 
money for his benefit — Amendment not allowed.) 

(’28) AIR 1923 Pat 590 (592) ; 2 Pat 925. (Amend- 
ment involving a claim for additional relief, 
addition of piirties and change in tho whole aspect 
of the case is not to bo allowed.) 

(’21) AIR 1921 Pat 336 (336). (Suit on a hand 
note passed by guardian cannot hQ allowed to bo 
changed into one under S. 68, Contract Act.) 

(’36) AIR 1936 Mad 991 (992). (Suit by unreps- 
tered firm— Subsequent registration — Applica- 
tion to amend plaint and to treat suit as instituted 
on date of application— Original plaint held not 
a plaint at all— Order for amendment could not 
be granted.) 

(’87) AIR 1937 Rang 525 (526). (Suit for adminis- 
tration of an estate is a different kind of suit 
from a suit for partition of a piece of land. 
Different considerations arise in the two cases. 
It is not possible that a suit for partition should 
be tried as a suit for administration by amending 
the plaint.) 

Note 4 

1 . (’09) 4 Ind Oas 662 (658, 669) (Bom). 
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amendment of FDEADINOS 


<Kes. It refuse the application to amend.^ A sued J3, a Tramway Company for damages caused 

Notes trB by their negligence in keeping their tramway in bad repair. B simply denied negligence 

and did not plead that the liability to keep the tramway in repair did not belong to 
them but to the local authority. At a subsequent stage of the case B applied for 
amendment of the written statement to raise the said plea. At the time of the 
application, A's remedy against the local authority was time-barred. It was held that 
the proix)9ed amendment displaced the plaintiff’s suit and should not be allowed.* 

Where, in a suit for libel, the defendant applied at the time of trial to amend 
the written statement so as to include a plea of privilege, the application was disallowed 
on the ground that it would be unfair at that stage to allow the amendment.^ An 
amendment of the written statement should, as a general rule, be refused when the 
plaintiff has called all his evidence on the issues of fact raised by the written statement 
and has closed his case,* unless the plaintiff is given an opportunity to call further 
evidence to rebut the new case set up.* A defendant, who has deliberately and under 
no mistake or misapprehension admitted a material fact in his written statement, 
cannot be allowed at a later stage to change his front and make out a new case by 
denying that fact.^ But where in an ejectment suit the defendant pleaded exclusive 
possession and denied the plaintiff’s title as landlord, and also set up a claim to be in 
possession under a mourasi lease granted by the plaintiff’s predecessor-in-title, it was 
held that the effect of the alternative plea was merely to put the plaintiff to the proof 
of a title which would justify his prayer for ejectment and could, therefore, be allowed 
to be raised.* Again, where on the facts api)earing in the plaintiff’s evidence a new 
defence of law arises, there is no reason why it should not be taken by way of 
amendment, even after the plaintiff has closed his case on the facts. Thus, a plea that 
the suit is barred by virtue of Section 23 of the Contract Act was allowed to be raised 
in so far as it arose out of the plaintiff’s evidence.* 

The improbability or the unconvincing nature of the new defence sought to be 
raised is not in itself a ground for refusing to albw an amendment of a written 
statement by the inclusion of such defence.^* 

See also the undermentioned decision.^^ 

5. Amendment taking away fight aooraed to a party by lapse of time. — 

The object of the rule being to get at and try the merits of the case and to do 
substantial justice between the parties, no amendment will be allowed which will work 
injustice to one of the parties. The rule of conduct of the Court is, that **howev6r 
negligent or careless the first omission may have been, and however late the proposed 
amendment, the amendment should be allowed if it can be made without injustice to 
the other side”^ One of the classes of cases in which an amendment will work injustice 


(*85) AIR 1985 Pat 463 (465). (The Court will not 
allow an amendment that would involve a com- 
plete change of front in the defence.) 

(’89) AIR 1939 Oodh 245 (246) : 188 Ind Cas 486 
(437, 438). (Amendment of written statement 
after period fixed by Sec. 9 of United Provinces 
Encumbered Estates Act — Additiefial claims can- 
not be allowed.) 

2 . (’30) AIR 1980 Lah 278 (279). 

(’84) AIR 1934 All 11 (12). (New plea of limita- 
tion against a just suit not allowM.) 

3 . (1886) 16 Q B D 556 (558, 559), Steward v. 
North Metropolitan Tramways Co. 

4 . (’09) 3 Ind Gas 224 (228) : 86 Gal 888. 

5. (’80) AIR 1980 Rang 140 (142) : 7 Rang 800. 


6 . (’14) AIR 1914 Mad 59 (61). 

7. (’25) AIR 1925 Mad 950 (960). 

8. (’09) 3 Ind Cas 93 (95) (Gal). 

9 . (’80) AIR 1980 Rang 140 (142) : 7 Rang 800. 

10. (’85) AIR 1985 Pat 468 (465). 

11. (’89) AIR 1939 Sind 187 (142) : I L R (1989) 
Kar 880. (New defence which cuts at the root of 
proceedings not to be allowed without amend- 
ment of pleading.) 

Note 5 

1. (1888) 82 W R (Eng) 262 (268), Clarapede v. 
Commercial Union Association. (Per Breet, M. R) 

(’10) 8 Ind Gas 788 (790) (Gal). (Putting b a docu- 
ment of acknowledgment to save 
when there is a well toundsd chum.) . ^ V; 
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to the opposite party is where it takes away from a party a right accrued to him by 
lapse of time.* As a rule, therefore, a plaintiff will not be allowed to amend his plaint 
by introducing a new cause of action, which, since the date of the plaint, has become 
barred by the statute of limitation * In other words, no amendment should be allowed 
as will take away a valid defence under the law of limitation.^ Thus, where a plaintiff, 
though entitled to various alternative reliefs sued only for one of the reliefs within the 
period of limitation, it was held that he should not be allowed to amend the plaint in 
such a way as to enforce his other reliefs which had become time-barred at the date of 
the amendment.* 


(74) AIR 1914 Mad 822 (823). 

(*27 AIR 1927 Nag 810 (811) : 28 Nag L R 81. 

('26 AIR 1926 Oudh 508 (509). 

(’25) AIR 1925 Sind 241 (241) : 19 Sind L R 12. 
(Amondxnont of plaint should be allowed so as to 
include a new plea, where oven had the plea 
been raised earlier, defendant could not have 
disproved it.) 

(’87) AIR 1987 Cal 485 (487). 

[See also (’95) 22 Gal 692 (712, 718).] 

2. (’85) AIR 1985 Mad 202 (203). 

(’88) AIR 1988 Mad 669 (672). 

(’85) AIR 1935 Pat 86 (88). (Such a case might 
arise when a person who was a necessary party to 
a suit was not impleaded and a step is taken to 
implead him after the suit is barred against him.) 

3. ri4) AIR 1914 All 802 (808). 

(’09) 4 Ind Cas 652 (659) (Bom). 

(1887) 19 Q B D 394 (895, 396), Weldon v. Neal. 

('26) AIR 1926 Cal 189 (189). 

(’18) AIR 1918 Cal 294 (297, 299). 

(’81) AIR 1931 Mad 542(547). (Amendment which 
involves the trial of a suit which is on the face 
of it barred, cannot be allowed.) 

(’31) AIR 1931 Mad 1 (2). (Suit for possession as 
reversioner to last male owner — Amendment that 


properties wore stridhanam of the wife of the 
last male owner and that plaintiff was heir.) 

(’28) AIR 1928 Mad 828 (829). 

(’25) AIR 1925 Mad 917 (918). (Application to 
bring new plaintiff on record on date when suit 
would bo l^rred.) 

(’16) AIR 1916 Mad 698 (698). 

(’98) 16 Mad 819 (320). (Addition of new parties 
at a time when the suit against them would bo 
barred not to be allowed.) 

(’25) AIR 1925 Nag 127 (128). (Admission showing 
that suit was barred — Amendment with a view 


to get out of the bar of limitation— Amendment 
not to be allowed.) 

(’25) AIR 1925 Rang 49 (54) : 2 Rang 414. 

(’20) AIR 1920 Low Bur 92 (98). 

(’14) AIR 1914 Sind 70 (72, 78) : 8 Sind L R 69. 
(Fraud cannot be added to extend the period of 
limitation.) 

(’38) AIR 1988 Nag 888 (889) :I L R (1989) Nag 194. 

4. (’26) AIR 1926 Mad 827 (828). (Original claim 
was for recovery of money on a loan dated 28th 
January 1916— Amendment into a claim as on 
2Bth November 1916 not allowed.) 

( B8) AIR 1988 Bom 450(451) : 58 Bom 200. 

(’38) AIR 1988 Lah 774 (774) : 14 Lah 807. 


(’32) AIR 1982 Rang 26 ( 
( 31) AIR 1981 AU 160 '' 


: 10 Rang 74. 


(’81) AIR 1981 Bom 590 (591). (Suit against joint 
family— Claim in the alternative against defen- 
dants as partners.) 

(’27) AIR 1927 Cal 783 (736). (Whether the plaint 
of two persons can be amended on the application 
of one of them is a matter of doubt.) 

(’22) AIR 1922 Cal 255(257). (Suit for declaration 
of title — Amendment for recovery of possession 
not allowed.) 

(’17 AIR 1917 Cal 841 (841) : 43 Cal 95. 

(’16) AIR 1916 Cal 276 (277). 

(’09) 2 Ind Cas 492 (493) (Cal). 

(’27) AIR 1927 Mad 650 (652). 

(’27) AIR 1927 Mad 182 (188). 

(•23) 71 Ind Cas 270 (272) (Mad). (Per Odgcrs, J.) 
(’18) AIR 1918 Mad 449 (449, 450). 

(’17) AIR 1917 Mad 37 (88). 

(’95) 18 Mad 83 (38). (Suit by an undivided member 
cannot l)o amended by bringing in other members 
of joint family.) 

(’21) AIR 1921 Pat 485 (480). 

(’81) AIR 1931 Nag 74 (79, 80) : 27 Nag L R 291. 
(’80) AIR 1930 Nag 295 (296) ; 27 Nag L R 226. 
(’05) 1 Nag L R 117 (120, 121). 

(’25) AIR 1925 Rang 264 (265). 

(’14) AIR 1914 Low Bur 225 (225, 226). 

(’13) 21 Ind Cas 306 (807, 808) : (1918) 1 Upp Bur 
Rul 175. 

(’10) 8 Ind Cas 600 (601) (Low Bur). 

(’18) AIR 1918 Sind 6 (8) : 18 Sind L R 1. 
r37) AIR 1937 Mad 122 (123). 

(’85) AIR 1935 Mad 158 (159). (Amendment in- 
trc^ucing new ground of exemption from limita- 
tion may be allowed.) 

(’88) AIR 1938 Pat 44 (47) : 17 Pat 168. (Mortgage 
suit — Amendment of plaint asking for personal 
decree — Amendment asked for after limitation 
not to bo allowed.) 

(’88) AIR 1938 Pat 205 (207) : 17 Pat 268. 

(’87) AIR 1987 Rang 418 (416). 

(’85) AIR 1935 Sind 26 (26). 

[See (’84) AIR 1984 Mad 220 (221). (Amendment 
once made — Amendment again so as to convert 
suit as originally filed— This does not deprive 
defendant of any plea of limitation.) 

(’85) AIR 1935 Oudh 501 (508). (An amendment 
allowed by the Court in order to lot the plaintiffs 
plead exemption from the ordinary rule of limi- 
iation cannot be said to have the effect of defeat, 
ing defendants’ plea on the law of limitation.) 
(’8^ AIR 1989 Mad 84 (85,86). (Defendant not 
prevented from pleading limitation — Amend- 
ment allowed.)] 

5. (’14) AIR 1914 AU 80 (88) : 86 All 370. 
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The rule, however, is not a universal one, and, under peculiar or special 
circumstances, an amendment may be allowed even where it has the effect of depriving 
the defendant of his right to plead limitation.^ See also Note 19 infra. In Oharan 
Das v. iltnir Khanf Lord Buckmaster in delivering the judgment of the Privy Oouncil 

observed as follows : . 

“ That there was full power to make the amendment cannot be disputed, and though such % 
power should not as a rule be exercised where its effect is to take away from a defendant a legal 
right which has accrued to him by lapse of time, yet there are cases where such cons^eratibnit 
are outweighed by the special circumstances of the case.” 

Jllustrationa 

1. X sold several parcels of land to several persons, who did not however get possession. 

The title to the property was in some confusion and the plaintiff who was entitled to a right of 
pre-emption in respect of that sale, sued the vendees for a declaraHm of his right of pre-emption 
without asking for the consequential relief of pre-emption and. possession as ho Was bound to do under 
Section 42 of the Specific Relief Act, 1877. It was hold by their Lordshipe of the Privy Council, th^t 
the plaintiff was attempting to assert rights which he undoubtedly possessed, but through some 
clumsy blundering, in a form which the statute did not permit, and that the plaint should, under 
the peculiar circumstances of the case, be allowed to be amended by adding the relief of pre-emption, 
even though, at the time of the amendment, a fresh suit for pre-emption would be barred by 
limitation s ^ 

2. S purchased certain property from P, the latter, however, remaining in possession and 
wrongfully receiving rents and mesne profits. S then sold the property to Y who sued P for possession 
and mesne profits adding N as a pro forma plaintiff. In the plaint no relief was claimed, in favour of 
S, the prayer being that a decree should be passed in favour of Y alone. An amendment of plaint 
for relief in favour of S for profits up to the date of the sale in favour of Y was applied for, after the 
claim had been time-barred. The High Court of Bombay held that there was no ground for suspecting 
that thp plaintiffs had not acted in good faith and that under the peculiar circumstances of the case, 
the amendment should be allowed.^ 


Where the plaintiff had used due diligence and care in framing his plaint but 
had made a mistake as to the appropriate remedy he would be entitled to under the 
law, and the mistake was due to a conflict of judicial opinion on the point or to a 
subsequent chang e in the law, it was held in the undermentioned cases^^ tha t the 

barred on date of application to amend — Court 
has power to make amondmonts under special 
circumstances.) 


6. (1887) 19 Q B D 894 (395), Weldon v. Neal. 

(’35) AIR 1935 Mad 158 (169). (Only amendments 
which take away existing rights should be 
refused but not one which deprives bare right to 
plead limitation.) 

(’21) AIR 1921 P C 60 (51, 62) ; 48 Cal 110 : 47 
Ind App 255 (PC). 

(’29) 116 Ind Cas 871 (874) (All). 

(’24) AIR 1924 Cal 517 (520) : 50 Cal 878. 

(’27) AIR 1927 Lah 819 (821) : 9 Lah 217. 

(’20) AIR 1926 Mad 396 (397). 

(’25) AIR 1925 Sind 173(175). (AIR 1921PC 60, 
Followed.) 

(’25) AIR 1926 Cal 67 (74). (It was held in this 
case that there were no special circumstances.) 

(’32) AIR 1932 Bom 117 (121). (Do.) 

(’ll) 9 Ind Cas. 760 (760) (Mad). (Do.) 

(’ll) 36 Mad 378 (880). 

(’ll) 38 AU 616 (618, 619). 

(’09) 83 Bom 644 (651, 662, 656). 

(’84) AIR 1934 Sind 33 (38, 84). 

(’09) 4 Ind Cas 726 (727, 728) : 83 Bom 644. 

(’86) AIR 1986 Mad 785 (787) (FB). (Original 
debt payable by instalments— Debt subsequently 
comprised in promissory note payable on demand 
—Suit on promissory note— Suit time barred— 
Held, plaint can be amended so as to base claim 
on basis of original debt.) 

(’36) AIR 1986 Mad: 632 (633). (Claim in suit 


(’38) AIR 1938 Mad 265 (267). (Suit against two 
defendants alleging them to be partners in busi- 
ness — Amendment of plaint on basis that defen- 
dant 1 is carrying on business as guardian of 
defendant 2 — Amendment can be allowed if it 
is in accordance with facts set out in plaint.) 

(’35) AIR 1985 Cal 102 (105). 

(’35) 89 Cal WN 1285 (1241). (Suit on promissory 
note insufficiently stamp^ — Proof aliunde— 
Voucher executed oontmporaneously— Amend- 
ment to introduce claim on— Court can allow 
though barred by limitation, especially when the 
defendant is not in any way prejudiced, when 
his defence is a total denial of the* transaction.) ' 
[See (’34) AIR 1984 Cal 554 (655, 556) : 61 Cal 
433.)] 

7. (’21) AIR 1921 P C 50 (61, 52) ; 48 Cal llO’: 
47 Ind App 255 (PC). 

8. (’21) xm 1921 P C 50 (<5i; 52) : 48 Cal 110 1 
47 Ind App 255 (PC). 

9. (’29) AIR 1929 Bom 51 (58, 54, 65). 

[See also (’ll) 10 Ind Cas 787 (788) : 7 Natf D R 
48. (Amendment hot to be refusM memy 
cause a new defendant has to be added agaihji 
whom claim bi bdned.)] ' t 

10. (’ll) 10 Ind Cas 210 (mj (Mad). ) 
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circumstanoes justified the allowing of an amendment, even where a fresh suit would 
haye been barred on the date of the amendment. It has been held that the rule 
prohibiting an amendment which takes away an existing right from the defendant 
refers to a legal right whicli has accrued to the defendant and not a bare right to plead 
limitation. Hence, it has been held that where there is no attempt by the proiX)sed 
amendment to introduce, a new cause of action pr to claim a new relief, the rule does 
not apply. 

6. Amendment not to be allowed when it places the opposite party In 
a position which oannot be oompensated by costs. As has been seen already, 
the main principle guiding the discretion of the Court in granting or refusing amend- 
ment is that no amendment should be allowed if it causes injustice to the other side.^ 
It is also a cardinal rule that there is no injustice if the other side can be compensated 
with oosts.*’^ Two criteria must bo kept in mind; does the amendment put the other 
party to a disadvantage or cause injury? And if so, can the disadvantage or injury be 
compensated by. costs ?^ If it can be, then the amendment may be allowed.^ If it 
cannot, the amendment should be refused.® Thus, for example, where the only inconr 
venience caused by the proix)sed amendment is to prolong the proceedings or to 
necessitate fresh evidence, the award of costs will be a sufficient compensation for the 
inconvenience caused.® A sued B for injunction restraining him from executing his 
mortgage decree against certain properties on the ground, that the mortgage decree 
was obtained by fraud; subsequently he applied to amend the plaint by adding a new 
ground of claim, namely, that in any view his title was preferential to that of the 
defendant even apart from fraud. It was held that the amendment could be allowed 
on payment of costs.^ 

Where the effect of an amendment would be to enable the plaintiff to escape 
the consequences of an adverse decision after it was given against him, it ought not to 

Commorcial Union Association. 

3 . (’27) AIR 1927 Mad 182 (183). 

(’12) 16 Ind Cas 785 (780) (Cal). 

4 . (’12) 13 Ind Cas 128 (130) (Cal). 

(’09) 4 Ind Cas 720 (727) : 33 Bom 044. 

(’20) AIR 1920 Cal 805 (800). (Amendment allow- 
ing correction in boundaries of property.) 

(’21) AIR 1921 Lah 307 (368). (Pica of jurisdic- 
tion was allowed as it did not prejudice the oppo- 
site pjirty.) 

(’19) AIR 1919 Lah 198 (199) ; 1919 Pun Ro 
No. 84. 

(’21) 61 Ind Cas 328 (329) (Lah). 

(’15) AIR 1915 Oiidh 31 (55). (Technical defect-- 
No prejudice to defendant — Il^endant not enti- 
tled to any costs.) 

(’37) AIR 1937 Rang 413 (416). 

(’88) AIR 1938 Nag 388 (390) : I L R (1939) Nag 
194. (In most oases up to issue stage no special 
burden as to costs is called for and thereafter 
justice is met by leave being granted conditionally 
on the payment of costs thrown away.) 

5 . (’28) AIR 1928 Oudh 305 (806). 

(’10) AIR 1916 Bom 261 (262) : 40 Bom 158. 

’23) AIR 1923 Lah 505 (505). 

I ’89) AIR 1989 Mad 84 (35). 
i ’39) AIR 1939 Sind 173 (176): ILR (1939) Kar 602. 

6. [See (’27) AIR 1927 Mad 182 (183).] 

7 . (’10) 8 Ind Cas 79 (81) (Cal). 


(’15) AIR 1915 Mad 1065 (1005, 1066). (Errouoous 
view of law, suit framed on — Subsequent altcni- 
tion of lavt.) 

(’94) 17 Mad 67 (68, 69). (Complicated proceedings 
— Plaintitf committing error in framing execu- 
tion petition — Error not unnatural — Amend- 
ment allowed.) 

[Sfee also (’12) 13 Ind Cas 268 (268) : 36 Mad 378.] 
11. (’35) AIR 1935 Mad 158 (159). 

(’35) AIR 1935 Mad 202 (203). (Amendment of 
application for insolvency— -Formal defect owing 
to omission of certain words can be amended 
though at the time of amendment more than 
three months have elapsed from the alleged acts 
of insolvency.) 

(’89) AIR 1939 Nag 23 (25). (Where an amended 
plaint, which is filed at a time when the suit is 
barreil by limitation, does no more than furnish 
particulai;s and introduces no now cause of action, 
no question of limitation arises.) 

(’84) AIR 1984 Lah 412 (412). 

[See also (’37) AIR 1987 Lah 895. (896).] 

\ ^ N^te 6 

1. (*20) AIR 1920 Gal 991 (998). 

(*I0) 6 Ind Oas 288 (268): 83 Mad 258. (It should 
not be i^lowed. if it deprives the opposite party 
of the delenoes which would be open to him U 
separate suite ate brought.) 

2. (1688) 82 W’R(E]ig) 262 (268), Olarapede v. 


0 . 691.0 
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be allowed.^ * , : • • 

7. JLmendiiieiit to be refused vhen the application is not in good faitt.— 

It is one of the necessary conditions for the exercise of the Court’s discretion in allowing 
an amendment, that the applicant has acted in good faith.^ While, therefore, as a 
general rule, leave to amend ought not to be refused if the applicant has acted bona 
fide,^ it will be refused where he has been acting mala fide.* Courts will infer want of 
bona fides from great delay in applying for leave to amend.^ An amendment which 
seeks to reagitate the same questions and lead further evidence, is an abuse of the 
process of the Court and hence should not be allowed.^ . 


8. Imendment by adding or eubstituting a nev plea of fraud. — Where 
fraud of one kind has been pleaded, an amendment introducing a new and distinct kind 
of fraud in substitution of the fraud pleaded, will not be allowed especially after all 
the evidence has been given.^ ‘It is a well known rule that a charge of fraud must be 
substantially proved as laid, and that when one kind of fraud is charged, another kind 
of fraud cannot, upon the failure of proof, be substituted for it.'*‘ The reason is that 
such a substitution will as a rule entirely change the character of the suit as originally 
laid. On the same principle where no fraud has at all been alleged in the original 
plaint, a new plea of fraud will not, except where strong grounds exist, be allowed to 
be raised by way of amendment.* In Bently v. Black,* Lord Esher, M. R., said : 

**lt has long been the universal practice, except in most exceptional circumstances, not to 
allow amendments for the purpose of adding a plea of fraud where fraud is not pleaded in the 
first instance.** 


Where the fraud is disclosed only in the pleading of the defendant, or on his 
cross-examination, such a circumstance may justify an amendment by adding a new 
plea of fraud.* Thus, where the plaintiff sued on a mortgage executed by the defendant, 
and the defendant pleaded that he was a minor on the date of the mortgage and that 
the mortgage was, therefore, void, the plaint was allowed to be amended by raising the 
plea that the defendant wa».guilty of fraudulent misrepresentation that he had attained 
majority at the time of tffe execution of the mortgage.® But the Court will, in every 
case, require to be satisfied about the truth, and substantiality, of the proposed 
amendment, and why the allegations were not originally made, before it grants the 
amendment.^ Where, in a “passing off” action, the omission to refer to fraud in the 


8. (*31) AIR 1931 Pat 426 (427) : 10 Pat 680. 

Note? 

1. (*22) AIR 1922 Cal 255 (256). 

(*82) AIR 1932 Lah 322 (323, 824). (Major suing 
as minor— Amendment should be allowed only 
if mistake is bona fide.) 

(*19) AIR 1919 Cal 904 (907) : 45 Cal 805. 

(*71) 16 Suth W R 123 (125). (Amendment is to 
be allowed only when a party has an honest case 
to raise.) 

(*80) AIR 1980 Nag 295 (296) : 27 Nag L R 226. 

2. (1878) 10 Ch D 398 (897), Tildesley v. Harper. 
(Cited in 4 Ind Cas 652.) 

(*11) 11 Ind Cas 481 (491, 495) (Cal). 

(’21) AIR 1921 Lah 367 (368). 

(’29) AIR 1929 Bang 38 (84). 

3. (*10) 8 Ind Cas 600 (601) (Low Bur). 

(*80) AIR 1930 Pat 821 (32l). (Suit for possession 
whether can be converted into one for redemp- 
tion.) 

(*85) AIR 1986 Mad 60 (61). 


(*36) AIR 1986 Mad 545 (547). 

[See also (*87) AIR 1937 Pat 572 (575) : 16 Pat 
527. (Plaint based on forged document — 
Amendment in second appeal will not be 
allowed.)] 

4 . (’24) AIR 1924 Mad 888 (885). 

(*18) AIR 1918 Sind 6 (8) : 18 Sind L R 1. (An 
application for amendment in order to get ad- 
vantage over the other side in the coarse of 
arguments on a preliminary issue and by raising 
a plea which clearly is an after-thought.) ' 

5. (’33) AIR 1983 Sind 279 (281, 291) : 27 Bind^ 
L R 841 (FB). 

Note 8 

1 . (’87) 14 Ind App 111 (121) : 11 Bom 620 (m. 

2. (*87) 14 Ind App 111 (125) : 11 Bom 620 (B£9* 

3. (’28) AIR 1928 Mad 769 (760). • > 
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plaint was due to an oversight and'there were oiroumstanoes to show that the plaintifif 
intended from the very outset to allege fraud, it was held that, in the interests of 
justice, the amendment should be allowed.® Where the plaintiff sued for the recovery 
of a certain sum of money on the basis of his title by inheritance, and the defendant 
pleaded a sale of such right to himself, the plaint was allowed to be amended, by 
raising the plea that the sale was invalid owing to the fraud of the defendant.® 

See also the undermentioned decisions.^® 


9. Amendment by adding new reliefs or claims. — An alteration merely in 
the relief claimed in the suit does not, as a general rule, change the character of ttie 
suit, and an amendment seeking such alteration will be. allowed if it does not cause 
injustice to the other side.^ The same principle will apply to the addition of now reliefs 
in the plaint. Where a claim to which the plaintifif is entitled has been left out by a bona 
fide mistake, or by inadvertence, or on a misapprehension of facts, an amendment will 
1)0 allowed by adding the claim so left out.* Where, however, the omission is a deliberate 
one, leave to amend will be refused.® Where, by virtue of circumstances arising 
subsequent to the institution of the suit, the plaintifif becomes entitled to a larger or 
other relief than the ono claimed, amendment may bo allowed so as to add such other 
relief.'* All reliefs ancillary to the main relief asked in the plaint may be allowed to 


8. (’28) AIR 1928 Mad 759 (790). 

9. (’82) 6 Bom 309 (314, 315). 

10. (’80) AIR 193GMad8G8(870). (Suit by minor 
after becoming major, against ex -guardian for 
accounts— 'Plaint may be amended by making it 
one for recovery of specific sum of money lost to the 
minor’s estate through the fraud of the guardian.) 

(’35) AIR 1936 Mad 50 (51). (X suit on a promis- 
sory note cannot 1x5 converted into a suit based 
on fraud or deceit, especially at a late stage.) 
Notes 

1 . (’93) 20 Cal 805 (808). 

(’95) 22 Cal G92 (710). 

(’33 AIR 1933 Rang 247 (249). 

(’34) AIR 1984 Mad 267 (208). (Additional relief 
asked for by way of amendment, out of abundant 
caution due to conflict of decisions ; amendment 
should bo allowed.) 

(’34) AIR 1934 Rang 2GG (2G7). (Amendment 
within limitation.) 

(’97-01) 2 Upp Bur Rul 231. 

(’34) AIR 1984 Mad GOO (600). (Suit by minor for 
injunction restraining decree-holdcr in previous 
suit to which he was party from enforcing his 
decree against him — Minor in prior suit repre- 
sented by his father — Minor held bound to ask 
for declaration that decree was not binding on 
him — Suit should not have been dismissed and 
amendment ought to have been allowed.) 

(’05) 28 Mad 600 (601, 602). (Belief available to the 
parties as revealed by the evidence can bo given.) 
(’90) 1896 Bom P J 617 (618). 

('ll) 10 Ind Cas 260 (261) (Mad). (Misconception 
of relief— Dismissal of suit improper.) 

('i^2) 1882 Pun Be No. 186, p. 642. (Amond- 
luont affecting the form of the relief can be per- 
mitted.) 

CS4) AIR 1984 Rang 266 (267). (Amendment of 
prayer and hot of cause of action — Belief one 
which plaintiff is entitled to claim — Defendant 
not deprived of any defence— Amendment should 


he allowed.) 

(’35) AIR 19^5 Mad ICO (IGl). (Promissory note 
executed by person on his own behalf and as 
guardian of minor— Suit on note — Prayer only 
against minor’s assets in guardian’s hands— 
Amendment asking relief against guardian per- 
sonally allowed.) 

2 . (’19) AIR 1919 Cal 904 (906) : 45 Cal 305. 

(’12) 17 Ind Cas 646 (647) (Cal). (Deliberate omis- 
sions not to bo allowed to bo amended.) 

(’21) AIR 1921 Mad 664 (666). (Mistake discovered 
in course of suit on contract — In proper case, 
plaintiff may be allowed to amend his plaint so 
as to include a prayer for rectification.) 

(’28) AIR 1928 Mad 402(404). (Plaintiff not aware 
of fiict at the timo of suit.) 

(’27) AIR 1927 Oudh 613 (514). (Suit for injunc- 
tion— Subsequent prayer for possession.) 

(’25) AIR 1925 Oudh 655 (556). (Do.) 

(’28) AIR 1928 Lah 112 (112). (Do.) 

(’23) AIR 1923 Mad 553 (567). (Omission to add 
further relief of redemption — Amendment allow- 
ed in socond*appeal.) 

[Sec also (’35) AIR 1935 Pat 365 (366). (Suit on 
mortgage by Hindu father — Amendment to in- 
clude claim under another mortgage executed 
by father and son on the ground that mortgagor 
ill both is joint family should be allowed.)] 

3. (’14) AIR 1914 Mad 687 (689) : 19 Ind Cas 19 
(22, 28) : 87 Mad 555. 

’12) 17 Ind Cas 646 (647) (Cal). 

’19) AIR 1919 Cal 904 (907) : 45 Cal 306. 

4 . (’29) AIR 1929 Cal 519 (520) : 58 Cal 622. 

(’26) AIR 1925 Cal 944 (944). 

(’07) 6 Cal L Jour 74 (80, 81). 

(’97) 24 Cal 260 (266). 

’02) 26 Bom 186 (189). 

’80) AIR 1930 Mad 47 (48). (Suit by revorsionors 
for declaration that adoption is invalid— Death 
of widow pending appeal — Amendment of plaint 
including prayer for possession — Permissible.) 

SCPC. 96. 


0. 6 R. IT 
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Q« 6 R. 17 be added by way of amendment/ Thus, where a mere declaration is asked for, an 
. Note 9 amendment by adding the appropriate consequential relief may be allowed/ even in 
cases where the consequential relief is deliberately omitted, to avoid paying higher 
court. fee, the Court may allow the amendment to be made by the addition of a prayer 
for the consequential relief on (layment of the additional court-fee/ For instances 
where amendments were allowed altering the reliefs claimed, see the cases cited below.® 


5 . (1900) 5 Cal W N 273 (279). 

(’03) 5 Pom L R 329 (330). (Relief of declaration 
claimed as ancillary to poss(;ssion.) 

(’32) AIR 1932 Cal 87 (88). (Prayer for confirma- 
tion of ixisscssion — Amendment into one for re- 
covery of possession.) 

6, (’31) AIR 1931 Bom 218 (221). 

('.SO) AIR 1930 Mad 405 (110). 

(’32) AIR 1932 IHom 175 (173). 

(’85) 9 Bom 855 (357). (Consequential prayer for 
accounts.) 

(’89) 13 Bom 548 (551). 

(’85) 14 Bom 895 (401). (Consequential prayer for 
injunction.) 

(’03) 5 Bom Ij R 329 (330). (Change of a suit for 
declaration into one for possession.) 

(*05) 29 Bom 19 (29). (Injunction by way of con- 
sequential r(‘licf.) 

('82) 1882 All W N 129 (130). (Suit for dcclara- 
tion of proprietary rights — Amondment into one 
for possession.) 

(’84) 1884 All WN 20 (20). (Consequential prayer 
for possession.) 

(’80) 1880 All W N 248 (248). 

(’09) 1 Ind Cas 549 (552) : 30 Cal 720. (Plaintiffs 
disjiossessed during a suit for declaration — 
Possession might then be asked for.) 

('09) 3 Ind Cas 101 (102) (Cal). (Court should give 
the plaintiff permission to add by way of amend- 
ment, the necessary consequential relief.) 

(’00) 1906 Pun Rc No. 135, p. 49&. 

(’20) AIR 1920 Lah 202 (203). (Plaintiff losing 
possession during the pendency of the suit — 
Amendment of plaint for possession should bo 
allowed.) 

(’79) 2 Mad 295 (298). (Suit for declaration — 
Amendment into one for possession.) 

(’92) 15 Mad 15 (18). 

(’05) 2 Nag Tj R 79 (79). (Plaintiff not allowed to 
claim a fresh relief barred by time.) 

(’24) AIR 1924 Pat 310 (311) : 2 Pat 919. (Con- 
sequential relief added by way of amendment 
even in appeal.) 

(’25) AIR 1925 Sind 260 (261, 262). 

(’35) AIR 1935 Lah 91 (91). 

(’37) AIR 1987 Nag 84 (84) ; ILR (1937) Nag 151. 
(Suit for declaration of Maharki watan — Subse- 
quent amendment for reliefs of possession and 
injunction is permissible.) 

(’37) AIR 1937 Lah 295 (297). (Amendment by 
adding prayer for possession in suit for declara- 
tion —Amendment was allowed.) 

7, (’24) AIR 1924 Pat 310 (311): 2 Pat 919. 

[See (’27) AIR 1927 Lah 499 (500): 8 Lah 531. 
(’12) 15 Ind Cas 427 (429): 39 Cal 704.] 

8. (’16) AIR 1916 All 187 (188). (Suit for sale on 
mortgage — Amendment into claim for money 
decree,) 


(’27) AIR 1927 Rang 154 (155): 5 Rang 115. 

(’83) 1883 Pun Re No. 131. 

(’02) 24 All 456 (457). 

(’15) AIR 1915 Cal 357 (361). (Suit for jiartition 
— Amendment into one for joint possession.) 

(’27) AIR 1927 Lah 723 (724). (Plaint praying 

^ for exclusive possession— Amondment so as to 
include relief for joint possession.) 

(’18) AIR 1918 Mad 526 (529). (Suit for legacy— 
Amendment into one for administration.) 

(’27) AIR 1927 Lah 770 (771). (Application for 
probate by a person claiming to be executor — 
Amendment into application for letters of 
administration allowed.) 

(’13) 19 Ind Cas 928 (930) (Lah). (Suit for pos- 
session by reversioners against widow and 
daughters — Amendment into declaration of 
right to succeed allowed.) 

(’89) 12 Mad 481 (482, 483). (Suit for acceptance 
of patta in a Civil Court — .\mendment so as to 
include a prayer for declaration of title which 
will give jurisdiction to the Civil Court to enter- 
tain the suit might bo made.) 

(’03) 2 Low Bur Rul 4 (9). (In the circumstances 
of the case, it was held that the Court had 
power in its discretion to make the declaration 
of plaintiff’s right even without an amendment 
of the plaint.) 

(’04) 2 Low Bur Rul 243 (244). (A prayer .for 
mutation of names allowed to bo substituted by 
one for possession.) 

(’81) 5 Bom 73 (77). (Amendment by striking out 
a praver.) 

(’97) 21 Bom 827 (851, 852). (Suit for specific 
performance of contract — Amendment asking 
for refund of purchase money.) 

(’28) AIR 1928 PC (208) (218, 219): 55 Mad L Jour 
523 (543, 544): 52 Bum 597: 55 Ind Ap^ SCO 
(PC). (When damages can be got in a suit for 
specific performance discu.ssed.) 

(’26) AIR 1926 ^lad 155 (156). (Suit for specific 
performance of an agreement to soil — Amend- 
ment adding praver for possession allowed.) 

(’19) AIR 1919 Mad 374 (377). (Suit for posses- 
sion can 1x3 amended into a suit for specific per- 
formance by execution of a conveyance.) 

(’26) AIR 1926 All 506 (509): 48 All 292. (Suit 
for redemption — Prayer for redeeming only one 
of three consolidated mortgages — L^ve to in- 
clude prayer for redeeming the other mortgages 
also, was granted in appeal.) 

(’ll) 10 Ind Cas 218 (220) (Mad). (Conflicting 
decisions by High Court as to the remedies av^- 
ahlo to plaintiff— Plaint on one remedy can be 
amendf^ into one on another.) 

(’ll) 12 Ind Cas 119 (120) (Mad). (Snit^fpe 
declaration of the property intended to be mort- 
gaged— Relief for rectification of deed.) ;v 
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Where, however, the proposed amendment is likely to cause injustice to the 
other side, it will not he allowed.® Thus, "Where the application for leave to amend was 
made at a very late stage of the proceedings and the grant of the leave would have 
necessitated practically a trial of the whole case over again, it was held that leave 
should be refused.^® Where the relief claimed by way of amendment was totally 
different from, and inconsistent with, the relief originally claimed, it was held by 
the High Court of Lahore that leave to amend should be retused.^^ In Ardeshir H, 
Mama v. Flora where a suit for specific performance, or, in the alternative, 

for damages, was sought to be amended so as to convert it into a suit tor damages only, 
their Lordships of the Privy Council observed as follows : 

“ That the Court should have the power of granting such an amendment in a proper ease is 
salutary and indeed necessary . . . . But it is one to be most carefully and jealously exercised in 

all the circumstances of cjich individual case and with due regard to its effects upon the position 

both of the plaintiff and the defendant Indeed, so serious, in many cases, is the excrciscj 

of this power that, to their Lordships, it would appear to 1)C a wise precaution for a Judge, before 
allowing any such amendment in a contested case, to require the plaint to l)C actually remodelled 
in a form appropriate to an action seeking compensation for breach of contract and nothing else.’* 

10. Amendment by adding a new ground of relief. — The same principles 
as are appliealdo to cases of amendments by adding neio relic fsj apply to amend nients 
by adding new grounds of relief. Thus, a new ground in support of the relief claimed 
caiiiiot he said to alter the character of the suit and will as a general rnlo be allowed.^ 


(’12) IB Ind Cas 20B (204) (Mad). 

(’12) 10 Ind Ciis OBO (987) (Mad). (Suit for 
pavtru'i'ship account — Addition of prayer for 
dissolution.) 

(’B3) AlII 1933 Lah 245 (245). (Do.) 

(’13) 21 Ind Cas 778 (779) (^rad). 

(’15) AIR 1915 Mad 452 (153); 38 ^fad 077. 
(Amendment to introduaj an alternativo prayer 
in an execution application.) 

(’15) AIR 1915 ^fad 807 (808). (Suit for declara- 
tion of invalidity of mortgage by manager — 
Considoratiou valid in part — Suit can bo 
amended into one for redemption.) 

(’18) AIR 1918 Mad 1142 (1145). (Plaintiff can 
bo allowed to amend his plaint which prayed for 
redemption of the whole mortgage by praying 
for recovery in the alternativo of his share and 
for partition and possession of such share on 
payment of the proix)rtionate amount of tho 
mortgage.) 

(’27) AIR 1927 Mad 212 (213). 

( •29) AIR 1929 Mad 278 (274). (Suit for rent and 
jwssGssion — Addition of prayer for declaration of 
title.) 

(’08) 10 Suth W R 3G2 (3Gt3). (Suit for enhance- 
ment of rent for specific share of land can be 
amended into one for enhancement of plaintiff’s 
share of tho rent.) 

(1900) 6 Cal W N 162(108). (Suit for administra- 
tion—Prayor for administration was allowed to 
amond^ into a prayer asking for a declara- 
tion as to invalidity of an alleged adoption.) 

1888 Pun Ro No. 161, p. 427. 

(-21) AIR 1924 Pat 280 (282). (Rescission and 
^H cific performance of contract in alternativo 
i^ould 1)0 claimed.) 

ClO) 8 Ind Gag 477 (479): 1 Upp Bat Rul 80. 
(Suit {ot divoroe Iwtweni Burmege gpoaseg wag 


instituti^ without i)r:iying for partition — 
Amcndmoiit bv afldiiig a praver for partition.) 
(’17) AIR 1917 Low Bur 72 (72). 

(’22) AIR 1922 Sind 4G (40). (Suit for sixTific 
j)erformanc.e or in the alternative for damages — 
Amendment by giving up claim for si)ccific 
performance.) 

[But tee (’14) AIR 1914 Low Bur 225 (225). 
(Suit by vendee for possession — Vendor’s father 
inkTcstod in tho propc^rty sold — Vendeo cannot 
pray by amendment for declaration of a charge 
to the extent of a mortgage binding on the 
father which was discharged by him.) 

(’17) AIR 1917 Pat 307 (308): 2 Pat L Jour 379.] 

9 . [See (’12) 14 Ind Cas 537 (539) (All).] 

10 . (’92) 15 Mad 255 (258). 

(’98) 21 Mad 288 (291). 

11. (’29) AIR 1929 Lah 449 (450). 

12 . (’28) AIR 1928 P C 208 (219); 52 Bom 597; 
55 Ind App 300 (P C). 

Note 10 

1 . (’05) 8 Oudh Cas 200 (270). (Suit for declara- 
tion of title on ground of survivorship— Amend- 
ment by pleading that even if partition had 
taken place, tho plaintiff hadaprcfcrcntiaUitlc.) 
(’31) AIR 1931 Bom 590 (591, 592). (Suit against 
certain persons us mcml)evs of a joint Hindu 
family— Amendment by pleading in tho alterna- 
tive that tho defendants were in any event liable 
as partners of a firm.) 

(*10) 8 Ind Cas 79 (81) (Cal). (Alternativo ground 
in support of claim for injunction.) 

(’*25) AIR 1925 Oudh 523 (524). (Original claim 
on custom — Amended claim independent of 
custom.) 

(’82) AIR 1932 Mad 003 (004). 
t’08) 10 Bom L R 346 (348). 
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In the undermentioned case,^ the plaintiff was allowed to amend his plaint by adding 
another ground even where he bad adduced false evidence in support of his first 
ground, where the falsity of the claim did not extend to the whole of the title that 
was set up, but was confined to particular link in the chain. As regards the amend* 
ment of pleadings of parties who deliberately put forward false claims, see the 
undermentioned cases.^ 


11. *'Ab may be neoessapy fop the pappose of detepmining the peal 
qaestlons in oontpovepsy.’* — The main object of allowing amendments is to get at 
the rights of the parties,^ and to avoid multiplicity of suits, where the dispute can be 
settled in the suit already instituted without unfairness or injustice to the other side.^ 
^'However the necessity to amend may have, arisen, leave to amend should always be 
given and at any stage in the proceedings in order to allow the real question at issue 
between the parties to be raised on the pleadings, unless the party applying for leave 
has acted in. bad faith or the amendment will cause some injury to the opposite party 
for which he cannot be fully compensated by costs or otherwise.**® Thus, where the 
properties in the plaint are wrongly described,* or some properties are omitted from the 


2. (’33) AIR 1933 Cal 271 (274). 

3. (’33) AIR 1933 Cal 271 (274). 

Note 11 

1. (*19) AIR 1919 Cal 904 (907) : 45 Gal 305. 

(’35) AIR 1935 Pat 463 (465). 

2. (’21) AIR 1921 Nag 161 (162). 

(’25) AIR 1925 Nag 195 (196). (Amendments 
should be made to shorten litigation.) 

(’13) 10 Ind Cas 250 (250) (All). 

(’20) AIR 1920 Lah 220 (222). 

(’25) AIR 1925 Mad 585 (586). (Amendments 
which will enable the final settlement of the dis- 
putes between the parties should be allowed.) 
(’26) AIR 1926 Pat 427 (428) : 5 Pat 746. (Ques- 
tion of fact to be raised by amendment, already 
raised and evidence adduced — Amendment should 
be allowed.) 

(’72) 18 Suth W R 424 (432). (Action on promis- 
sory notes — Part of the consideration illegal — 
Amendment allowed in appeal so as to recover so 
much of the consideration as was not illegal.) 
(’23) AIR 1923 Rang 160 (161). 

(’85) AIR 1935 All 651 (652). (Suit objecting to 
9 onstructionB made by defendants on certain 
plot — Plaintiff not knowing in what capacity 
defendants made construction — Plaintiff apply- 
ing for amendment of plaint on defendant’s 
reply — Held it should be allowed.) 

(’8^ AIR 1988 Mad 708 (709). (Suit by mortgagee 
to enforce his half share in mortgage — Sub-mort- 
gagees made defendants but sute^uontly trans- 
put as co-plaintiffs— Application by them for 
amendment of plaint by including other half 
share held should be'allowod.) 

(’87) AIR 1937 Nag 84 (84) : I L R (1937) Nag 
161. (Declaratory suit — Suit for declaration of 
Maharki watan — Subsequent amendment lor 
reliefs of possession and injunction — Separate 
suit for possession in time if amendment would 
have been refused— Possession being consequen- 
tial relief on title, amendment held not contrary 
to law.) 

3* >(’25) AIR 1925 Mad 950 (968). 


(’38) AIR 1938 Bang 461 (463) : 1938 Rang L B 
521. 

See also the following cases : 

(’14) AIR 1914 Mad 17 (17). 

(’32) AIR 1932 Bom 176 (176). 

(’70) 14 Suth W R 181 (182). 

(’26) AIR 1926 Nag 265 (266). 

(’25) AIR 1925 Oudh 655 (556), 

(’22) AIR 1922 Oudh 266 (267). 

(’25) AIR 1926 Sind 26 (28). 

(’28) AIR 1928 Mad 2 (5). (Mortgage suit— Amend- 
ment though necessitating decision as to owner- 
ship of property was allowed.) 

('35) AIR 1935 Mad 158(160). (Amendment ad4ing 
a new ground of exemption from limitation.) 
(’26) AIR 1926 Mad 754 (755). (Amendment not 
affecting defendant’s liability to pay.) 

(’16) AIR 1915 Mad 984 (986). 

4. (26) AIR 1926 Nag 313 (314). 

(’35) AIR 1935 Oudh 92 (98) : 10 Luck 496. 

(’82) AIR 1932 Pat 355 (356) : 11 Pat 624. (Parti- 
culars of survey plots.) 

(’ll) 10 Ind Cas 476 (477) : 33 All 616. 

(’95) 17 All 288 (291). 

(’74) 21 Suth W R 187 (187). (One of the bound- 
aries of one of the plots claimed if omitted eaU 
be supplied by amendment.) ^ 

(’70) 14 Suth WR 474 (474). (Quantity of land la 
defendant’s possession not specified — ^Defect can 
be remedied by amendment.) 

[See (’35) AIR 1985 Rang 522 (528). (Property 
incorrectly described in plaint, preliminary de^ 
cree and final decree — Amendment can be 
allowed in final decree under inherent power.)] 
[See also (’86) AIR 1936 P G 332 (884) : 16 Pat 
1 ; 68 Ind App 441 (P C). (Suit for partition of 
estate left by deceased — Partition of entire 
estate claim^ and no occasion lor differentiat- 
ing between ancestral property and eelf-aoqntied 
properties of deceased — Finding that ftmer 
not partible but only the latter — Plai^ff 
should be given an opportunity of provln|p#)i^t 
items were self-acquired propertieiof dee<<<idf)j 
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plaint by inadvertence,^ or vvhere there is a mistake in the statement of the cause of 
action,^ or a bona fide mistake in making the necessary averments in the plaint/ or in 
drawing up the pleadings,^ or the suit is brought under a wrong Act/ an amendment 
will be allowed to rectify the omission or mistake. See also the cases cited below.^^ 

But the “questions in controversy between the parties** which have to be 
brought out clearly and decided are, save in exceptional cases, the questions in 
controversy between the parties when the parties joined issue, that is, when the 
defendant puts in his written statement; they do not include new questions which the 
defendant neither wished nor intended then to dispute, but which, at a later stage in 
the proceedings, either because he has changed his mind, or because something has 
happened after he filed his written statement, he thinks it profitable to dispute.^^ An 
amendment which will be useless if made, as for instance, an amendment sotting up a 
claim or defence which is bad in law,^^ or an amendment which, if allowed, would 
still leave the claim or defence as amended unsupportable,^^ cannot be said to be 
necessary for the purpose of determining the real question in controversy in the suit. 
Again, a merely technical plea cannot be said to bo necessary for the purpose of 
determining the real questions in controversy between the parties, and therefore it was 
held that it should not be allowed to bo set up by way of amendment.^^ 


12. Amendment by introduoind new cause of action. •— It has been seen 
in Note 3 ante that there is a limitation on the wide powers of the Court to amend 


5 . (’14) AIR 1914 Lah 263 (264, 265) : 1914 Pun 
Be No. 62. 

(’34) AIR 1934 Cal 640 (642). (Omission in an 
application for leave to sue in forma pauperis 
due to inadvertence.) 

(’16) AIR 1916 Pat 347 (848) : 1 Pat L Jour 393. 
(Partition suit — Items omitted by inadvertence 
might be brought in by amendment.) 

6. (’69) 11 Suth W R 223 (223). 

(’30) AIR 1930 All 474 (475). 

7 . (’10) 6 Ind Cas 876 (877) (Mad). (Defective 
averments should be allowed to bo amended.) 

(’25) AIR 1925 Nag 9 (10). 

(»71) 7 Beng L R 333 (334). 

(’72) 9 Bom H G R 1 (6). 

(’35) AIR 1986 Pat 86 (87). (No averment in 
plaint that notice under S. 80 has been served, 
even though such notice has been served, as a 
fact — - Amendment of plaint to include such 
averment must be allow^.) 

[See (’35) AIR 1936 I^Iad 158 (159, 160). (Amend- 
ment adding a new ground of exemption from 
limitation.)] 

8. (’21) 62 Ind Cas 652 (653) (Mad). (Clerical error 
made in the plaint.) 

(’32) AIR 1932 Lah 28 (29). (Want of verifica- 
tion in pleading may bo amended.) 

(’13) 18 Ind Cas 444 (446) : 40 Cal 541. (Tqchni- 
cal defect in the mode of relief asked.) 

I’lO) 7 Ind Cas 261 (262) (Cal). (Plaint— Not pro- 
perly framed.) 

(15) AIR 1916 Lah 186 (137). (Technieal mistake.) 
(’32) AIR 1982 Bom 867 (870). (Signing and veri- 
fication by munim without valid authority— 
Amendment by plaintiff signing later— Allowed.) 
(’20) AIR 1920 Nag 866 (886). (Omission to raise 


certain pleas by mistake or thinking they were 
unnecessary.) 

(’24) AIR 1924 Rang 249 (251): 2 Rang 66. (Do- 
fects caused by bona finde mistakes can be re- 
medied by amendments.) 

(’87) AIR ‘1937 Pat 526 (527). (Suit instituted 
wrongly in name of firm by mistake— Provisions 
of Partnership Act should not be too rigidly 
enforced — Amendment of plaint should be allow- 
ed even at late stage.) 

[See also (’33) AIR 1933 Mad 410(411). (Amend- 
ment of plaint for stating relief originally 
intondcxl accurately and clearly can be allowed.)] 

9 . (’78) 19 Suth W R 61 (62). 

10 . (’37) AIR 1937 Nag 173 (174) : ILR (1937) 
Nag 514. (Plaintiff wrongly described as ”man- 
dir” in plaint — Plaint held could be amended 
by striking out the word "mandir” and substitut- 
ing word “deity” for it.) 

(»37) AIR 1937 Oudh 290 (291) : 13 Luck 
157. (Where a suit was brought by one of two 
co-mortgagees to recover his share only, but it 
was found that the mistake was duo to wrong 
advice and that the amendment of plaint would 
not have changed the cause of action held 
that the plaintiff should bo given permission to 
amend the plaint for the ends of justice.) 

11. (’25) AIR 1925 Mad 950 (958). 

12 . (’23) AIR 1923 Mad 245 (246). (Negligence 
found— Amendment to give particulars of negli- 
gence not to be allowed as they are unnecessary.) 

(1894) S Ch 554 (557), Sinclair v. Jame.q. 

13 . (1905) 1 Ch 180 (187), Jones v. Hughes. 

14 . (’ll) 10 Ind Cas 532 (534) (Cal). 

(’34) AIR 1934 All 11 (12). (Amendment to in- 
clude mere technical plea of limitation — Not 
allowed.) 
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0* 6 Ri 17 pleadings, namely, that the Court cannot, by way ol amendment, substitute one distinct 
Rote 12 cause of action for another} Where the plaintiff sued for specific performance of a 
contract alleged to have been entered into by the defendant with him in 1912, and on 
}\is failure to establish ilie alleged contract sought to amend the plaint by setting up 
another and indeiiendent contract of 1903, it was held by their Lordships of the Privy 
Council tliat such amendment could not be allowed. Their Lordships said : 

“Whon onco that contract has been negatived, to permit the plaintiff to set up and establish 
aiiotlior and an independent contract altogether would, in their Lordships' opinion, be to go 
outside the provisions established by the Code of Civil Procedure, to which reference has been 
made. It would be a regrettable thing, if when in fact the whole of a controversy lietwoen two 
properly open, rigid rules prevent its determination, but iu this case their Lordships 
think that the rules do have that operation and that it was not open to the Court to permit a 
new case to be made. ”2 

In the following instances amendments wore refused as introducing a new and 
distinct cause of action — 

(1) Claim on the basis of kittima adoption : amendment into claim based on 
a'pathitha adoption.® 

(2) Claim based on negligence : amendment into claim based on nuisance.* 

(3) Suit based on fraud and instigation of false claims on the imrt of the defendant; 
amendment into claim based upon an implied contract of indemnity.® 


Note 12 

1. (’38) AIR 1938 Mad 53 (55). (Au amendment 
which enables the creditor to allege new acts of 
insolvency which have become unimpeachable 
and have ceased to be acts of insolvency under 
S. 0 Provincial Insolvency Act, and which ho 
neither relied nor intended to rely when presenting 
his petition in insolvency cannot be allowed.) 
(’86) AIR 1930 Pat 535 (53G). (Au amendment 
which involves a substantial alteration of the 
cause ol action, namely, to change a suit for de> 
claration into one for possession, should not be 
permitted, more especially when the suit is 
brought long after the expiry of the period of 
limitation.) 

(’38) AIR 1938 Rang 125 (126). (Where a person 
brings a suit for recovery of possession of land 
but it is found that in fact his claim is for re- 
demption of an improvable usufructuary mort- 
gage, such person cannot bo allowed to amend 
the pleadings by basing his suit on his title, the 
causes of action for the two suits being different.) 

Sec also the foUov:ing cases : 

(’27) AIR 1927 Mad 859 (860). 

(16) AIR 1916 Mad 698 (698). 

(’16) AIR 1916 Mad 1212 (1213). (Plaint not to 
he amended so as to set up a totally different 
title and cause of action.) 

(’19) AIR 1919 Oudh 247 (248). (Starting a new 
trial on a cause of action, deliberately abandon- 
ed — Amendment will not be allowed in second 
appeal.) 

(’18) AIR 1918 Mad 681 (684) : 40 Mad 865 (FB). 
(’26) AIR 1926 Rang 49 (50): 3 Rang 483. (Claim 
of one kind cannot be converted into claim of 
another kind.) 

(’20) AIR 1920 Low Bur 92 (98, 94). 

(’19) AIR 1919 Upp Bur 29 (29): 3 Upp Bur Rul 
171. 


2 Ind Jur (NS) 118. (Plaint not to be amended 
to raise a wholly different question.) 

(’69) 1 N W P C H R 250 (251, 252). 

(’69) 1 N W P H C R 204 (210). (After virtually 
deciding the case Court should not ^rmit the 
plaintiff to add a new defendant against whom 
ho has a different cause of action.) 

(’78) 1873 Pun Re No. 66. 

(’14) AIR 1914 Cal 487 (488). (Account stated 
found to be forgery — Suit cannot be amended to 
one oil account stated in the previous year.j 
’94) 21 Cal 997 (1006) : 21 Ind App 163 (PC).* 

’91) 15 Bom 93 (98). (Leave to sue under Clausa 
12, Ijctters Patent will not bo given in respect of 
a different cause of action after the institution of 
the suit.) 

(’82) 6 Bom 266 (276). 

[But see (’14) AIR 1914 Mad 822 (828). (In 
exceptional cases, to avoid multiplicity of suits, 
such amendments can be allowed.)] 

2 . (’22) AIR 1922 P G 249 (251) : 48 Ind App 
214 : 4 Upp Bur Rul 30 : 48 Cal 832 (PC). 

[See also (’26) 96 Ind Cas 804 (805) (All). (Suit 

for redemption on basis of certain mortgage— 
Amendment into suit for redemption of different 
mortgage.)] 

[But see (’16) AIR 1916 Mad 1072 (1078). (Suit 
for specific performance can bo decre^ on a 
contract different from the one set up when 
time is not essence of contract and t&re has 
been part performance of the contract.)] 

3. (’JS) AIR 1918 Low Bur 111 (112). 

(’20) AIR 1920 Ijow Bur 163 (169) ; 10 Low Bur ^ 
Rul 376. 

[See however (’25) AIR 1925 Bang 178 (182): 2 ^ 
Rang 661, (Defence raising kittima adoptioik^ 
Apathittha adoption proved— Defence oaii bO 
amended even at the appellate stage.)] 

4. (’12) 18 Ind Cas 370 (sh) : 88 Gal 707. > V ; 

5. (’18) 21 Ind Cas 985 (986) (Mad). ; ; ;# 
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(4) Claim for declaration of ownership : amendment into claim for specific 
performance of a contract.® 

(6) Claim to establish title to an archaka oflice and for mesne i)rofits of certain 
lands attached to the oflSce : amendment into an alternate claim for reasonable wages 
for having rendered archaka service in suit temple.^ 

(6) Suit on the basis of a contract : amendment raising plea that there was no 
contract at all.® 

(7) Suit for redemption : amendment so as to convert it into one for enforcing a 
right as owner.® 

(8) Plaintiff suing alleging right to sue on behalf of a certain committee: on failing 
to establish such right, amendment by adding as parties persons who had such right.^® 

Where, in answer to an application for amendment, it is alleged that such 
amendment would change the cause of action, the Court must look to the substantial 
nature of the claim and not to the formal manner in which it is inserted.^^ A mere 
change in the date of the cause of action,'^ or the correction of a clerical error,^® or 
amendments to disclose further details of a fact which support or amplify a cause of 
action already sued on,^^ or the correction of a misdescription of property,'® cannot be 
said to introduce such a distinct cause of action as will entail a rejection of the 
application for amendment. Thus, where the plaintiff sued to sot aside a sale, on the 
ground tliat the defendants had taken advantage of his youth, he having just attained 
majority, and afterwards applied to amend the plaint by adding that on the date of 
the sale he was a minor, it was lield that the amendment was merely for the purpose 
of amplifying and developing the original cause of action and should be allowed.'® 
Similarly, a plaint can 1)0 amended by putting in the necessary ground of exemption 
from limitation for the suit, such as an acknowledgment of liability.^^ Where, in resi^ect 
of an original liability to pay a certain sum of money, a document, such as a 
promissory note or a mortgage, is taken and the plaintiff in a suit on such document 
finds that the document is inadmissible in evidence owing to some technical defect, an 
amendment of the plaint by claiming relief as on the basis of the original liability does 
not, as a general rule, amount to a substitution of a distinct cause of action, and should. 


6 . (’31) AIR 1031 Lah 695 (597). 

7 . (’28) AIK 1928 Mad 828 (829). 

8. (’27) AIR 1927 Mad 973 (973). 

9. (’29) AIR 1929 Rang 179 (181) ; 7 Rang 140. 
(’IG) AIR 1916 Low Bur 71 (72) :8 Low BurRul418. 
(’21) AIR 1921 Lah 63 (55). 

10. (’26) AIR 1926 Mad 577 (577). 

11. (’26) AIR 1926 Sind 264 (267) : 21 Sind L R 
336. 

(’38) AIR 1938 Pat 400 (401). (Amendment alter- 
ing mere form of suit should lie allowed.) 

12. (’26) AIR 1926 Mad 128 (129). (Change in 
the date as to when cause of action arose.) 

(’33) AIR 1933 Sind 181 (133). 

(’24) AIR 1924 Oudh 385 (386). (A change in the 
date corresponding to the vernacular date which 
still remains the same.) 

(’74) 7 Mad H C R 864 (3G8). 

[See however (’01) 80 Gal 699 (704).] 

13. (’22) AIR 1922 All 81 (81). 

(’75) 7 N W P HO R364 (856, 857). (Errorinthe 
plaint in date of cause ofaetion — Suit should 
not be dismissed— Plaint should be allowed to 
amended.) 


14 . 025) AIR 1925 Nag 9 (11). 

(’81) 6 Bom 609 (613, 614). 

(’20) AIR 1920 Low Bur 92(93,94). (Amendment 
seeking nothing more th.an original claim in 
another form can bo allowed.)] 

[See also (’88) 12 Bom 237 (241). (Suit for colli- 
sion originally filed against the owners of a 
ship— Amendment by adding ship as a party 
defendant.)] 

15 . (’87) AIR 1937 Lah 895 (890). (Amendment 
of application for adjudication as insolvent.) 

16 . (’25) AIR 1925 Mad 188 (188). 

17 . (’09) 3 Ind Gas 159 (160) : 34 Bom 250. 

’18) AIR 1918 Mad 1200 (1200). 

’18) AIR 1918 Lah 220 (220) : 1918 Pun Ro No. 

102 . 

(’27) AIR 1927 Mad 604 (505). 

(’28) AIR 1928 Sind 17 (20) : 22 Sind L R 222. 
(Equitable mortgage— Personal liability under- 
saving of, by acknowledgment in frash pro-noto 
execu^ by mortgagor in favour of mortgagee— 
Amendment of plaint by addition of.) 

(’86) AIR 1986 Bom 218 (214). (The Court may 
at any stage of the proceedings of a suit allow 
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therefore, be allowed.^^ Again, where subsequent to the institution of the suit by the 
plaintiff, events happen which give the plaintiff a new cause of action for the relief 
claimed or the right to a now or additional relief, he will, as a general rulei be allowed 
to amend the plaint by moulding it in an appropriate manner.^® Thus, where the 
plaintiff sues to redeem a particular mortgage, and the defendant denies that mortgage 
but sets up another mortgage, the plaintiff may be allowed to amend the plaint by 


a party to amend its pleadings by permitting him 
to substitute one ground of exemption from 
limitation for another.) 

(’85) AIR 1035 Mad 168 (169). 

18 . (’22) AIR 1922 Lah 894 (894). (Insufficiently 
stamped hundi.) 

(’20) AIR 1920 Mad 910 (911). (Do.) 

(’27) AIR 1927 Mad 878 (878). (Do.) 

(’24) AIR 1924 Mad 620 (521). (Do.) 

(*31) AIR 1931 Oudh 51 (56). (Do.) 

(’26) AIR 1926 Mad 1124 (1124,1125). (Mortgage 
for amount due on settled accounts — Suit on 
mortgage— Binding character of mortgage denied 
— Amendment into claim on basis of running 
account.) 

(’30) AIR 1930 Mad 168 (170, 172). 

(’36) 39 Cal W N 1236 (1241). 

(’35) AIR 1935 All 353 (357) : 67 All 459. (Suit on 
promissory note — Plaintiff finding his suit as 
such may fail, applying for amendment by fall- 
ing back on original consideration — Amendment 
held should be allowed.) 

(’36) AIR 1936 Rang 508 (509) : 14 Rang 383. 
(Promissory note — Suit for recovery of debt 
thereunder time-barred — Application to amend 
plaint to allow creditor to sue for original debt 
— Amendment should bo allowed.) 

(’88) AIR 1938 Rang 461 (467) : 1988 Rang LR 
521. (Mortgage suit — Claim* based on pro-note 
and transfer by deposit of title deeds — Pro-note 
inadmissible because of some defect in it — 
Amendment to base claim on original transaction 
— Other party if not deprived of defence, amend- 
ment can be allowed.) 

(’88) AIR 1938 Pat 205 (207) : 17 Pat 268. (Plain- 
tiff in suit on hand note is entitled to recover his 
claim on the original loan when hand note is not 
admissible, provided plaint is amended.) 

(’36) AIR 1936 Mad 785 (787) (P B). (Suit on 
promissory note barred by limitation — Plaint 
amended so as to base claim on original debt.) 
(’85) AIR 1935 Rang 282 (284). 

(’86) AIR 1986 Mad 632 (633). (Amendment of 
plaint allowing plaintiff to base his cause of 
action on fresh promise to pay time-barred debt 
— Fresh promise being original cause of action, 
amendment allowed.) 

(’87) AIR 1987 Pat 656 (656). 

See also the following cases : 

(’33) AIR 1938 Nag 57 (62) ; 29 Nag L R 131. 
(Facts for the original cause ofaction fully stated 
— Formal amendment not necessary.) 

(’30) AIR 1980 Bom 424 (4^). 

(’26) AIR 1925 Rang 282 (282) : 8 Rang 188 (FB). 
(’80) AIR 1980 Lah 559 (560). 


(’20) AIR 1920 Mad 886 (336). (Suit on a pro. 
note — Amendment into suit based on pro-nobs as 
well as original consideration — Allowed.) 

(’89) AIR 1939 Mad 84 (35). (Suit on promissory 
note — Note insufficiently stamped — Amend- 
ment of plaint by falling back on a previous 
promissory note allowed.) 

(’35) AIR 1935 Mad 688 (890). (Suit on hundi-. 
Hundi found inadmissible in second appeal — 
Amendment of plaint allowed.) 

As to cases where the loan and the note are 
simultaneous^ see the following cases : 

(’32) AIR 1932 Mad 693 (694). 

[See (’14) AIR 1914 Mad 657 (659) : 38 Mad 660. 
(Suit on pro-note which is inadmissible — Pay- 
ment of money at the time of execution of note 
does not give rise to independent obligation— 
Relief cannot be granted upon such obligation.)] 
[8ee also (’80) AIR 1930 Bom 66 (68). 

(’33) AIR 1933 Bom 476 (477, 478) : 57 Bom 802. 
(Suit on promissory note — Cause of action on 
original loan giving rise to pro-note can be set 
up by amendment at trial or appeal.)] 

[But see (’25) AIR 1925 Mad 351 (852). (Suit on 
pro-note insufficiently stamped— Consideration 
of note being antecedent debt— Relief based on 
antecedent debt cannot be granted.) 

(’32) AIR 1932 Bom 894 (896).] 

19 . (’26) AIR 1926 Mad 6 (12). ’ ‘ 

(’15) AIR 1915 Sind 25 (27) ; 9 Sind L R 61. 

(’25) AIR 1925 Pat 168 (173). 

(’81) AIR 1931 Nag 10 (12) : 26 Nag L R 848. 

(’25) AIR 1925 Mad 1021 (1028). 

(’21) AIR 1921 Lah 220 (221). (Suit for injuno- 
tion may be changed into one for possession.) 

(’12) 16 Ind Gas 784 (785) (Mad). (Suit for declara- 
tion — Securing of possession by defendant after 
suit— Adding of prayer for possession— Court can 
order amendment.) 

(’89) 12 Mad 136 (188). 

(’81 AIR 1931 Mad 505 (509). 

(’24) AIR 1924 Mad 809 (810). 

In the following cases relief based upon such 
new cause of action was granted although 
amendment was not asked for : 

(’23) AIR 1928 All 560 (562). 

(’17) AIR 1917 Mad 198 (200). (Appollato Court 
can take cogniRance of subsequent events.) 

(’18) AIR 1918 Oudh 106 (106). (Plea based on 
subsequent events can bo rais^.) 

(’19) AIRl919Lah 262(268):1919PunBeNo.m 
(Decree can be given without amending.) 

(’18) AIR 1918 143 (148). (Relief on oajte of 

action arising subsequent to suit can be granted*) 

(’85) AIR 1985 Oudh 22 (28) ; 10 Luok 27a (fiut 
in such cases opposite party must 
opportunity to amend his pleading.) ,, - ^ ' 
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claiming relief on the basis of that mortgage, except where the plaintiff is guilty of 
mala fides,^^ For other instances, see the undermentioned cases.^^ But where the cause 
of action is foreign to the original cause of action on which the suit was brought, the 
amendment cannot be allowed. Thus, where A, the endorsee of a promissory note, sued 
B on the note, and it was found that the note was void as infringing the Paper Currency 
Act, and the plaintiff thereupon obtained an assignment of the original obligation and 
applied to add this cause of action, it was held that it could not be allowed inasmuch as 
the cause of action based on the assignment of the original obligation was quite distinct 
from the cause of action based on the assignment of the promissory note itself On the 
question if Courts can give relief on a cause of action accruing after the institution of 
the suit, see Note 4 to 0. 7 B. 7 infra and cases cited in Point 19 above. 

18. “At any stage of thg prooeedlngs.’* — Under the old Code a plaint could 
only be returned for amendment in certain cases specified, at or before the settlement 
of issues} The Court could also at any time before judgment amend the plaint.^ The 


[Sm also (’22) AIR 1922 Oudh 2G6 (267). (Suit 
for declaration of title — During pendency of suit 
defendant getting into possession of property — 
Court ordering plaintiff to amend plaint by 
asking further relief for possession— Plaintiff not 
making necessary amendment — Suit is liable 
to be dismissed.) 

(’71) 7 Bong L R App 65 (66). (Substitution of 
parties due to subsequent events.)] 

[But tee (’27) AIR 1927 Cal 66 (67). (Distinct 
cause of action — Not allowed.) 

(*10) 5 Ind Cas 699 (701) : 6 Nag L R 17.] 

20. (’80) 4 Bom 584 (688). (Suit for redemption — 
Defendant admitting mortgage but proving that 
it was of another date and lor a different amount 

— Relief granted to plaintiffs upon facts proved 
by defendant.) 

(’93) 17 Bom 366 (368). (Do.) 

*03 27 Bom 271 (276, 278). (Do.) 

’10) 7 Ind Cas 116 (117) ; 32 All 651. (Suit on a 
later mortgage — Later mortgage containing 
covenant not to redeem it before redeeming the 
earlier one — Amendment into suit on both mort- 
gages allowed.) 

(’03) 6 Bom L R 648 (645). (Suit for redemption 

— Defendant denying suit mortgage but prior 
mortgage which was admitted by him was then 
alive — Amendment of plaint for redemption of 
earlier mortgiigo.) 

(’07) 30 Mad 888 (390). (Suit for redemption — 
Plaintiff failing to prove mortgage set up by 
him — Plaintiff may bo allowed to redeem on 
basis of different mortgage under which defen- 
dant claims to hold.) 

(’17) AIR 1917 Mad 495 (498). (Suit for redemp- 
tion — Defendant denying suit mortgage but 
claiming to hold under other different mortgages 
—Plaintiff can be allowed to amend his plaint 
so as to claim redemption of one of the mort- 
gages set up by defendant.) 

(’29) AIR 1929 Oudh 488 (485) : 5 Luck 424. (Suit 
for redemption — Defendant denying suit mort- 
gage but claiming to hold under two earlier 
mortgages— Amendment of plaint so as to claim 
redemption of earlier mortgages allowed.) 

[See also (’80) AIR 1980 Bind 96 (96). (Suit lor 


ejectment on basis of sale — Defence that trans- 
action was only mortgage by conditional sale— 
Amendment of plaint for relief on basis of defen- 
dant’s plea.)] 

[But see (’38) AIR 1938 Oudh 16 (16) : 13 Luck 
669]. 

21. (’18) AIR 1918 Mad 121 (122). (Plaintiff 
fabricating a document.) 

[See also (’87) AIR 1937 Pat 672 (676) : 16 Pat 
627. (A party coming to Court with a forged 
document should not bo allowed to amend his 
plaint in second appeal.)] 

22. (’84) AIR 1934 Rang 284 (2.38). (Suit by heir 
of M as assignee of mortgage— Assignment unre- 
gistered and inadmissible— Suit amended as one 
by heir of Af and making other heirs as defen- 
dants — Amendment does not substitute distinct 
cause of action.) 

23. (’31) AIR 1931 Mad 533 (533). 

Note 13 

1. (’85) 7 All 79 (81) (PB). 

(’86) 7 All 860 (862). 

(’66) 6 Suth W R 234 (234). (Plaint cannot bo 
amended after settlement of issues.) 

(’80) 2 All 671 (675). (Plaint amendment as per 
the order made at the first hearing — It cannot 
afterwards be returned for amendment.) 

(’68) 10 Suth W R 111 (112). (Plaint cannot be 
amended in Appellate Court.) 

(’80) 2 All 669 (671). (Appellate Court cannot 
remand case for amendment of plaint.) 

(’81) 1881 Pun Re No 126, p. 314. 

[See also (;68) 8 Mad H C R 372 (373). (Suit 
for malicious prosecution — Omission to allege 
express malice— This is not a matter for amend- 
ment at the final hearing.) 

(’73) 10 Bom H C R 17 (18). (Not alleging any 
cause of action against one of the defendants.) 
(’86) 9 Bom 858 (361). (Plaint disclosing no cause 
of action.) 

(’92-’96) 2 Upp Bur Rul 251. (Cause of action 
not sufficiently disclosed in the plaint.) 

(1868) 1 Mad HC R 427 (428). (Time for amend- 
ment should be specified.)] 

[But see (’12) 16 Ind Cas 683 (584) (Cal).] 

2. (’96) 18 All 896 (899). 
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present rule now makes it clear that the amendment can be made <U any stage of 
the proceedings.’ It may, thus, be allowed before or at, or after the trial, or before the 
final decree in the case,'* or in appeal,® or in second appeal,® or in revision,^' or even 
in an appeal before the Privy Council.® A Court of Appeal may also remand the case 
directing the lower Court to amend the plaint and proceed with the trial.® Mere 
delay, therefore, in applying for an amendment will not be a ground for refusing an 
application for leave to amend.*** But where the application is made at such a late 


(’01) inoi All W N 140 (140). 

(1000) 80 Cal 616 (519). (No amendment by trial 
Court nflor judgment.) 

('SKi) 1896 Pun Re No. 48, p. 133. 

(•93-1900) 1893-1900 Low Btir Kul 180. 

(’04) 26 All 218 (220). (After framing of issues 
plaint could only ho amended by the Court.) 
(1900) 5 Cal W N 273 (279). (Amendment of 
plaint allowed bv Appellate Court.) 

(’80) 4 Rom 222 (226). (Do.) 

(’88) 9 Cal 695 (698). (Do.) 

(’96) 22 Cal 692 (710). (Do.) 

(’09) 4 Ind Cas 1097 (1101) (Mad). (Do.) 

(’72) 18 Suth W R 424 (432). (Do.) 

(’97) 19 All 880 (331). (Do.) 

(’03) 25 All 46 (48). (Do.) 

(’97) 20 Mad 467 (469). (Do.) 

(’74) 25 Suth W R 425 (428, 429) : 2 Cal 1. (Do.) 
[See also (’06) 1906 All W N 220 (221).] 

3. (’25) AIR 1925 Nag 62 (68). 

(’35) AIR 1935 Cal 102 (105). 

(’38) AIR 1983 Nag 29 (81) : 28 Nag L R 320. 
(’ll) 10 Ind Cas 731 (782) : 7 Nag L R 33. 

(’25) AIR 1925 Rang 282 (282) ; 3 Rang 183. 

(’19) AIR 1919 Mad 1067 (1067). 

(’37) AIR 1937 Cal 562(565). (The Court docs not 
lose this power by reason of the fact that the 
party has been allowed a certain time for pay- 
ment of the deficit court-fecs.) 

(’34) AIR 1934 Lah 974 (97.5). 

(’84) AIR 1934 All 273 (276): 56 All 428. (Though 
a telated amendment of pleadings will be allow- 
ed on condition of payment of costs by the peti- 
tioner to the opposite party and the latter is 
given an opportunity to adduce evidence on the 
new case adopted by the petitioner.) 

(’37) AIR 1937 Put 526 (527). (Suit instituted in 
name of firm by mistake — Amendment to be 
allowed even at late stage.) 

4 . (’32) AIR 1932 Mad 275 (279). 

5. See Section 107 (2). 

(’33) AIR 1933 liah 395 (396). 

(’16) AIR 1916 Cal 283 (284) ; 43 Cal 938. 

(’16) AIR 1916 Pat 347 (348): 1 Pat L Jour 893. 
(’20) AIR 1920 Cal 770 (770). 

■(’20) AIR 1920 Lah 263 (264). 

(’21) AIR 1921 Lah 167 (169) : 2 Lah 73. (Even 
the highest Court of Appeal can amend.) 

(’28) AIR 1923 Lah 115 (116): 3 Lah 882. (Appel- 
late Court can allow amendment of gronnu of 
appeal.) 

(’19) AIR 1919 Oudh 164 (158). (Amendment of 
plaint may be allowed in appeal under excep- 
tional eiroumstances.) 

J ’26) AIR 1926 Ondh 98 (99) : 1 Luck 88. 

*96) AIB 1996 Fat 168 (178). 

’98) AIB 1998 Bom 426 (497). 


(’25) AIR 1925 Cal 434 (485). (When defendant 
is in default, even at the appellate stage the 
Court can treat the plaint as amended and allow 
such cciuitable relief as plaintiff is entitled to.) 
(’87) AIR 1987 P C 42 (46) : 16 Pat 149 (PC). 
(Amendment not changing character of suit and 
not unfair can be made in appeal licfore High 
Court.) 

(’36) AIR 1986 All 289 (262) : 58 All 505. (But 
the opposite xiarly should not In prejudiced or 
taken by surprise.) 

('35) AIR 1986 Lah 91 (91). (Appellate Court can 
allow amendment converting declaratory suit 
into one for possession.) 

’35) AIR 1935 Mad 888 (890). 

•38) AIR 1938 Pat 400 (401). 

[See also (’35) AIR 1935 Lah 378 (879).) 

6 . See Section 108 ante. 

(’18) AIR 1918 Mad 1142 (1145). 

(’26) AIR 1926 Mad 1117 (1120). 

(’21) AIR 1921 Lah 157 (169) : 2 Lah 73. 

(’32) AIR 1932 Bom 175 (176). 

(’10) 7 Ind Cas 797 (797) (Mad). (Appellate Court 
can allow the heading of an appeal to be amend- 
cd ) 

(’36) AIR 1936 Mad 545 (547). (Necessary amend- 
ment can be i)ermitted even in second appeal- 
principles to bo observed stated.) ' • 

[See (’35) AIR 1935 Pat 504 (506) : 15 Pat 46. 
(Prayer for an amendment at the stage of the 
second appeal was not granted.)] 

[See also (’23) AIR 1923 Pat 590 (592) : 2 Pat 
925. (Not allowed in this case.)] 

7. (’18) 20 Ind Cas 831 (832) (Lah). 

8. (’25) AIR 1926 P C 169 (170): 47 All 469 
(PC). 

(’67) 11 :\roo Ind App 468 (486) (P C). 

9. ( 01) 23 All 167 (173). 

(’81) 5 Bom 181 (183). 

(’82 6 Bom 670 (672). 

(’82) 6 Bom 672 (673). 

[See also (’14) AIR 1914 Cal 637(686). (Repiand 
by High Court for amendment by First Court 
— Amendment by lower Appellate Court is 
bad.)] 

10. (’25) AIR 1925 Oudh 291 (292): 27 Oudh 0^ 
281. (Loss to the defendant due to delay in 
amendment can well be compensated by an order 
for costs in his favour.) 

(*83) AIR 1983 All 874 (875, 876): 65 All 866. 
(1891) 1 Ch 884 (889), James v. Smith. (In this 
case however the amendment was not aUoK'Bd 
on the ground that it would intcoduoe laxity in 
the proceedings.) - v.: 

(’19) AIB 1919 Cal 191(192). (SlevMi attA) ^ 
months after institution of suit aaiandHwiof 
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stage that, under the circumstances, it will cause injustice or injury to the opposite 
])arty if the leave to amend is granted^ the application will be refused.^^ Thus, the 
Court will as a rule bo disinclined to grant leave to amend — 

(1) Where it introduces a totally new case,^* or necessitates a fresh trial, or the 

letting in of fresh evidence.^® 

(2) Where the amendment will lead to needless complications.^^ 

(3) Where the plaintiff is negligent or has taken his stand deliberately on a 

certain basis.^® 


plaint by withdravring claim against properties 
outside jurisdiction allowed.) 

(’38) AIR 1938 Mad 888 (889). (In the matter of 
rectifying defects in pleadings which^ do not 
affect any substantial rights, it is not consonant 
with justice to deny a remedy which otherwise 
would be lost by reason of carelessness or delay.) 
(’35) AIR 1935 Pat 463 (466). (The significance 
of delay lies not in the quantity of time that has 
elapsed but in what has transpired during that 
time.) 

11. (’25) AIR 1925 P C 169 (170): 47 All 459 
(P C). 

(’33) AIR 1933 Bom 101 (104, 105). (Leave asked 
for in second appeal refused.) 

(’38) AIR 1933 Pat 443 (444). (Nature of case 
altered by amendment.) 

(’21) 61 Iiid Cas 828 (329) (Lah). 

(’12) 13 Ind Cas 128 (130) (Cal). 

(’86) 1880 Pun Re No. 68, p. 144. 

(’21) AIR 1921 Lah 156 (156). 

(’18) AIR 1918 Lah 136 (138). 

(’14) AIR 1914 All 302 (303). (Amendment to 
introduce a new cause of action when it was 
hirrcd after the parties had agreed not to let in 
any evidence on the question of limitation.) 

(’18) AIR 1918 Nag 160 (160). (Six days before 
judgment plaintiff was refused leave to amend 
his suit for possession into one for a right of wav.) 
(’18) AIR 1918 Pat 230 (233). (More than a year 
after issues when the case was ready for hearing 
raising a completely now point.) 

(’87) 11 Bom 620 (638): 14 Ind App 111 (P C). 
(Amendment applied for when the evidence had 
lieen taken.) 

(’73) 10 Bom H C R 182 (187). 

(’23) AIR 1923 Cal 228(226). (Amendment defeat- 
ing plea of defendant cannot lie allowed.) 

(’28) AIR 1928 Mad 828 (829). 

[See (*33) AIR 1933 Cal 668 (673): 60 Cal 801.] 

12. (’27) 99 Ind Cas 979 (980) (Lah). 

(’34) AIR 1934 Oudh 118 (118). 

(’28) AIR 1928 Lah 933 (984). 

(’29) AIR 1929 Lah 710 (711). (After a period of 
two and half years.) 

(’21) AIR 192i Lah 63 (66). (Plaintiff having 
prayed for redemption was not allowed to amend 
iiis plaint for possession of property on the foot- 
ing that mortgage was unlawful when case was 
ready for judgment.) 

(’20) AIR 1920 Cal 678 (674). 

(’21) AIR 1921 Bind 169 (166): 16 Sind L R 307. 
(New plea— Amendment as to— Not to beallow- 
<’(1 in veviiion.) 

(18) AIB 1918 Nag 148 (149). (Sait tot dtolara- 


tion that sale is invalid — Amendment by claim- 
ing possession of property.) 

(’38) AIR 1938 P C 123 (129): 32 Sind L R 448: 
I L R (1988) J^Iad 646 (P 0). 

(*38) AIR 1938 Nag 388 (390): I L R (1939) Nag 
194. 


13. (’92) 16 IMad 255 (257, 258). 

(’33) AIR 1933 Lah 676 (677): 14 Tiah 640. 

(’21) AIR 1921 C.al 125 (126). 

(’1.5) AIR 1916 Lah 177 (177). 

(’28) AIR 1928 Lah .599 (600): 9 Lah 291. (When 
no cause of action at all was alleged and suit 
was dismissed, amendment not allowed to intro- 
duco the same.) 

(’31) AIR 1931 liah 260 (262). (Suit to recover 
price of goods supplied refused to bo amended 
into a suit to recover damages for broach of 
contract.) 

(’98) 21 Mad 288 (291). (Further evidence neces- 
8ury.) 

(•11) 12 Ind Cas 200 (202) (Upp Bur), (Fresh 
issues and fresh evidence.) 

(’19) AIR 1919 Cal 534 (585, 586): 46 Cal 168. 
(’28) AIR 1928 Bom 516 (618): 52 Bom 640. 

[See (’30) AIR 1930 Rang 140 (142): 7 Rang 800.] 

14. (’28) AIR 1928 Lah 375 (376) : 9 Lah 588. 
(Amendment changing plaintiff’s name from 
temple to idol.) 

(’2.5) AIR 1925 Mad 441 (442). (Jo convert a suit 


for maintenauco of certain members alone of a 
tavazhi into a suit on behalf of the whole 
tavazhi.) 

15. (*27) AIR 1927 Bom 521 (625) : 51 Bom 749. 
(Judgment obtained against the sheriff as cor- 
poration sole, in execution amendment will not 
lie allowed for suing the former sheriff in name.) 
(’22) AIR 1922 All 6 (0). (Plaintiff basing his suit 
on a custom of pre-emption, without evpn men- 
tioning any contract of pi'e-emption should not 
lie allowed to amend the plaint at appellate 
stage.) 

(’33) AIR 1933 Cal 271 (274). (In this case, how- 
ever, considering the facts and circumstances 
the amendment was allowed on the ground that 
it would be more in furtherance of justice to 

do HO.) 

(’82) 1882 Pun Re No. 176, p. 619. 

(’23) AIR 1923 Lah 675 (677). (Defence on a defi- 
nito pica that they were holding under a com- 
pleted sale cannot be allowed in second appeal 
to be altered to a case of speciflo performance of 
an agreement to sell.) 

(’28) AIR 1928 Lah 32 (83). (Suit in ejectment 
cannot be amended in second appeal as on basis 
of permissive possession.) 
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(4) Where, notwithstanding objection by the opposite party, the plaintiff insists 
on proceeding with the suit as framed.^® 

(6) Where the plaintiff has had several opportunities to apply for amendment but 
has slept over his rights for a very long time.^^ 


See also the undermentioned cases; 

(*80) AIK lUdO Pat 821 (821). (Suit for possossion 
against prior mortgagee miaconceivod-— With full 
knowledge of suit plaintiff declined to withdraw 
it and file fresh suit for redemption — High Court 
declined to give permission to amend it!) 

(’16) AIR 1916 Mad 1208 (1208). (When the 
plaintiff failed to avail himself of the other 
remedies open to him.) 

(»28) AIR 1928 Oudh 136 (136, 137). 

(’86) AIR 1986 Mad 545 (547). (For allowing 
amendment in second apj^l it should be seen 
whether the conduct of the party seeking the 
amendment has been botia fide and he has come 
to Court with clean hands and whether by the 
exercise of duo diligence the relief for amend- 
ment could have boon sought earlier.) 

(*37) AIR 1937 Sind 92 (93) ; 81 Sind L R 406. 
(Application to amend description in plaint— 
Plaint instituted by living person in name of, 
and vorifiod on behalf of, a dead person— Living 
person’s name cannot be substituted under 0. 1 
R. 10 in place of dead person — Plaintiff guilty 
of gross neglect — He cannot be allowed to amend 
under 0. 6 R. 17.) 

16 . (’91) 15 Mad 255 (257). 

(’26) AIR 1926 Mad 988 (989). (Suit for injunc- 
tion — Plaintiffs out of possession — Objection to 
frame of suit by defendants — Plaint yet not 
sought to be amended — Failure of plaintiff in 
trial Court — Application for amendment filed in 
appeal.) 

(’82) 8 Cal 277 (278). 

’97) 24 Cal 584 (588). 

’18) AIR 1918 Cal 891 (391). 

’09) 1 Ind Cas 897 (400) : 1909 Pun Re No. 10. 
*18) AIR 1918 Lah 286 (238) : 1918 Pun He No. 
118. 

(’10) 6 Ind Cas 542 (548) (All). 

(’24) AIR 1924 Pat 310 (311) : 2 Pat 919. (Where 
the mistake is bona flde, amendment will be 
allowed.) 

(’06) 9 Oudh Cas 275 (280). 

(*28) AIR 1928 Rang 184 (185). (Declaratory suit 
— Consequential relief not asked though objected.) 
(’28) AIR 1928 Sind 17 (20). (Opportunity given 

for amendment — Amendment not availed of 

Amendment cannot be allowed later on.) 

*84) AIR 1984 Lah 235 (236, 237). 

’88) AIR 1988 Mad 381 (838). 

17 . (’99) 26 Cal 845 (851), 

(’28) AIR 1928 Lah 530 (.582). 

(’09) 2 Ind Cas 290 (292): 36 Gal 481. (Amendment 
not sought to be made in the first Court was dis- 
allowed at a late stage of the suit.) 

(*10) 8 Ind Gas 600 (601) (Low Bur). (Amendment 
deliberately not made.) 

(’10) 6 Ind Cas 542 (548) (All). (Change of date in 
plaint in second appeal.) 

(*17) AIR 1917Mad87(86). (Unreasonable delay.) 


(’87) AIR 1987 Mad 484 (487). 

18 . (’14) AIR 1914 All 484 (485). (Plaintiff in suit 
for ejectment asking plaint to be amended so as 
to change suit into one for redemption— In previ. 
ous litigation plaintiff not asserting his rights 
under mortgage and for nearly 12 years taking 
no steps to assert his rights as mortgagor — 
Amendment held could not be allowed.) 

(’20) AIR 1920 Mad 180 (180). (Suit for enforce- 
ment of award — Plaintiff seeking amendment of 
plaint BO as to turn suit into one for dissolution 
of partnership — Plaintiff’s former application 
for such amendment rejected by lower Court- 
Plaintiff having plenty of opportunity to bring 
another suit on an account, not availing of it— 
Amendment held could not be allowed in second 
appeal.) 

(’74) 21 Suth W R 208 (209) (FB). (Whore there 
is reason to think that omission to claim alter, 
native relief is deliberate, amendment to include 
such relief will not bo allowed.) 

(’10) 10 Ind Cas 532 (684) (Cal). (Written state- 
ment, held, could not be allowed to be amended 
at a very late stage of the suit, thus enabling 
defendant to raise objections in bar, not taken in 
original statement.) 

(’67) 3 Mad H C R 372 (373). (Defect on the face 
of the plaint which would have rendered it 
inadmissible is not a matter for amendment at 
the final hearing of the suit.) • . 

(*36) AIR 1936 Pat 185 (189). (Suit barred under 
S. 42, Specific Relief Act, by reason of plaintiff 
not asking for possession — Prayer for amend- 
ment just before delivery of judgment is too late.) . 
(’38) AIR 1938 Pat 558 (559). '((Plaintiff having 
elected to abandon relief as to possession seeking 
in second appeal to amend by Mding prayer for 
possession.) 

(’84) AIR 1934 Lah 235 (287). (Suit for deolara- 
tion— Consequential relief not asked for — Plain- 
tiff cannot be allowed to remodel his plaint and 
thus alter the frame of his suit at stage of appeal.) 
(’39) AIR 1939 Sind 281 (286) : I L R (1989) Ear 
682. (Person suing for money belonging to an- 
other on the basis of false acknowledgment in 
her name— No suggestion either in plaint or in 
d^sition about her benami character but plain^ 
tiff ijersisting in the falsehood even in appeal-^ 
She is not entitled to a decree and cannot be 
allowed to amend the plaint.) 

(’86) AIR 1986 Sind 9 (11). (Suit for account- 
Amendment of plaint sought— Amendment re- 
quired in many particulare— Plaintiff inno better 
position by amendment on point of limitation-^ 
Suit purposely brought as suit for aocountv- 
Amendment is discretionary relief and amtod* 
ment held not allowable at appellate stiffen) 

(’86) AIR 1986 Fat 191 (198^ (Amentoent of 
plaint sought in appeal on gnmnd of 
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li. Opportanity to be tfiYen to the opposite party to amend his pleading. 

^ Where a pleading is allowed to be amended, an opportunity should be afforded to 
the opposite side to meet the new case by filing any additional statement or letting 
in such further evidence as may be necessary.^ Where, however, a party raises a 
contention not covered by his pleading, the Court cannot direct the opposite party to 
file a statement in answer to such contention, without first directing the former to 
amend his pleading and deciding that the amendment is necessary.^ 

15. such terms as may be Just.” — These words give the Judge an 
unfettered discretion as to the terms to*^ be imposed in granting an amendment of the 
pleadings.^ As a general rule an amendment will only be allowed on the terms that 
the cost of the application for leave to amend, and of the costs occasioned by, and in 
consequence of, the amendment shall be paid by the party amending, in any event.^ 


typing — No sufficient explanation offered why 
mistake was not discovered earlier — Appellate 
Court will not exercise its discretion in allowing 
amendment.) 

(’38) AIR 1938 Pat 658 (669). (Suit under 0. 21. 
B. 103, G. P .G., for declaration and possession 
—Amendment of plaint by deleting claim for 
possession to avoid ijaymcnt of additional court- 
foe— Application for leave to ro-amend plaint in 
second appeal by including claim for possession 
— Ijeave refused.) 

(’88) 1938 Oudh WN 1138(1140). (Whore a party 
}\as obtained an adjudication of his claim from 
the trial Court or has argued his case in respect 
of it in the Court of Appeal, ho cannot thereafter 
bo permitted to amend his plaint or memoran- 
dum of appeal by abandoning a part of his claim 
with a view to save himself from the payment 
of court-fee.) 

(’36) 40 Cal W N 1233 (1236). (Suit challenging 
patni sale brought in wrong form — Objection in 
written statement — Amendment of plaint should 
not be allowed in Appellate Court when objection 
is taken when limitation for bringing suit has 
expired.) 

(’38) AIR 1938 P C 123 (129) ; 32 Sind L R 448 : 
I L R (1938) Mad 646 (P C). (Veld, that the 
relief of so wide and exceptional a nature should 
not have been entertained by way of amendment 
at the end of the trial.) 

(’37) AIR 1937 Pat 572 (576) ; 16 Pat 527. (A 
party will not bo allowed to amend tho plaint 
in second appeal, when he comes to the Court 
basing his suit on a forged document.) 

(’35) AIR 1936 Rang 88 (89). (Application for 
amendment, though possible earlier, made late 
—Fresh suit for amended relief maintainable — 
Allowing amendment in second appeal is impro- 
per.) 

('35) AIR 1985 Mad 874 (875). (Where a Rtoesly 
high value has been put on the subject-matter of 
the suit not bona fide and a request for amend- 
uient of valuation is made at the stage of appeal, 
the amendment should not be allowed.) 

(’35) AIR 1985 Posh 126 (128). (A persdn cannot 
bn allowed to change the whole nature of hia 
cliiim at the stage of second appeal from what 
he had either in trial or in Appellate €ourt.) 


Note 14 

1. (’12) 16 Ind Cas 785 (786) (Cal). (Because the 
case was pending for a long time is no exception 
for not doing so.) 

’85) AIR 1935 Oudh 22 (23) : 10 Luck 270. 

’33) AIR 1933 Nag 29 (31) : 28 Nag L R 320. 

’29) AIR 1929 PC 306 (308) (PC). 

(’16) AIR 1916 Cal 283 (284) : 43 Cal 938. (Ap 
pellate Court has powers to remand tho case for 
trial, independently of Rules 23 and 25 of Order 
41.) 

(’75) 23 Suth W R 172 (173). 

(’14) AIR 1914 Mad 59 (61). 

(’84) AIR 1934 Bom 407 (410). 

(’35) AIR 1935 Oudh 22 (23) : 10 Luck 270. (Now 
events arising during progress of suit giving 
rise to new cause of action.) 

(’34) AIR 1934 All 273 (276): 56 All 428. 

[See (*17) AIR 1917 Lah 301 (302) ; 1917 Pun 
Ro No. 83.] 

2. (’16) AIR 1916 Mud 903 (907). 

Note 15 

1. (1892) 2 Q B 317 (318, 319), Woolley v. Broad. 
[Spc also (’84) AIR 1934 Cal 102 '(103. 104). 

(Amendment of plaint before trial has begun 
should >30 allowed — Defendant can bo compen- 
sated in costs — That another suit in which 
same relief sought is pending is no ground for 
rejecting amendment.)] 

2. (1879) 1879 W N 175, Blackmoro v. Edwards. 
(1886) 68 L T 408, In ro Trufort. (Costs of any 

evidence or pleading rendered nugatory by the 
amendment.) 

(*96) 22 Cal 692 (711, 713). (In appeal and in 
ordering a remand, a party amending has been 
ordered to deposit all costs upto date within a 
specified time.) 

(’30) AIR 1930 Cal 534 (536) : 57 Cal 398. 

(’16) AIR 1915 PC 172 (173) (PC). 

(*31) AIR 1931 Cal 770 (771). 

(’34) AIR 1984 All 278 (276): 56 All 428. (Belated 
amendment can be allowed only on condition of 
pament of costs.) 

(’84) AIR 1984 All 273 (276) : 56 All 428. (A 
belated amendment in pleadings can bo allowed 
only on condition of payment of costs by the 
petitioner to the opposite party, which is entitled 
to an opportunity to adduce evidence on tho new 
ease adopted for the petitioner.) 


Q«6R. 17 
Notes 1«-16 
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0. 6 R. 17 
Motes 16-18 


The terms should be such as will prevent the opposite party from being prejudiced by 
the amendment.^ 

An order directing a plaintiff to pay in cash the costs of amendment of the 
plaint after he has been found to bo a pauper is not 'proper.* Where a jmrty accepts 
under an order costs which, but for the order, w’ould not at that time be payable, he 
cannot afterwards object that the order ought not to have been made.*^ Where an 
amendment of a pleading is allowed on condition of tlie party paying to the opposite 
party a certain sum as costs and such sum is paid and accepted by the opposite party, 
the latter cannot afterwards object to the order allowing amendment.® 

16. How amendments should be made. — Under the old Code, tlie plaint 
could be returned for amendment in certain cases 8i)ecified.^ Under the present Code 
it would seem that the pleading should not be returned for amendment, but is to be 
kept on the Court’s file with direction to the parties to amend, if necessary.^ Where, 
however, the Court has no pecuniary jurisdiction to entertain the suit, the Court 
should under the provisions of 0. 7 R. 10 of the Code return the plaint to the plaintiff, 
who may amend it by deleting certain reliefs claimed, and re-present the same to the 
Court.^ 

It is not, however, essential that the amendment should be made on the face 
of the plaint itself; it may be made even on a separate sheet of pajjer, though it is 
usually done on the plaint itself.* 

16a. Court not having jurisdiction over suit, it oan allow amendment 
of plaint. — A Court which has no jurisdiction to entertain a suit is not competent to 
allow an amendment of the plaint which, if granted, would bring the suit within its 
jurisdiction.^ But it can return the plaint for presentation to the proper Court and the 
plaintiff can amend the plaint and re-present it to the same Court.^ 

17. Who oan apply for amendment. — Whero a suit is instituted by two 
plaintiffs, it is doubtful whether one of them alone can apply for amendment of the 
plaint.^ 

18. Extent of amendment. — A pleading can be amended only to the extent 
allowed by the Court. Thus, where a plaint was ordered to be amended by addition 
of parties and the plaintiff also altered the relief claimed^ it was held that the plaint 


(’97) 1 Cal W N 674 (576). (Land as described in 
the plaint cannot he identi6od.) 

[See also (’03) 27 Mad 80 (84, 85). (Suit bad for 
multifariousness.)] 

2. (’21) AIR 1921 Sind 166(168): 17 Sind LR 223. 

[See however (’18) 19 Ind Gas 672 (672) (Mad). 
(Pleading may, however, be returned to a party 
if ho applies for it.)] 

3. (’28) AIR 1928 Mad 559 (559, 560.) 

4. (’93) 1893 All W N 225 (225). 

Note 16a 

1. (’35) AIR 19.35 All 842 (843). 

(’38) AIR 1938 All 17 (18) : ILR (1938) All 40.. 

2. (’38) AIR 1938 All 17 (18); ILR (1988) All 40. 

Note 17 

1. (’27) AIR 1927 Cal 733 (736). 


3. (1887) 36 Ch D 770 (774), Curtz v. Spence. 

4. (’22) AIR 1922 13om 385 (385) : 47 Bom 104. 

5. (’27) AIR 1927 Mad 1009 (1009). 

(’33) AIR 1933 Mad 410 (411). 

(’34) AIR 1934 Cal 554 (555, .556): 61 Cal 433, (Per 
Lort Williams, J., Ghoso, J., contra.) 

6 . (’34) AIR 1934 Nag 163 (163) : 30 Nag L R 
347. (Unless he accepts the costs expressly re- 
serving at that time his right to challenge that 
order). 

(’37) AIR 1937 liah 895 (896). 

(’34) AIR 1934 Lah 974 (975). 

[See (’86) AIR 1936 Nag 20 (21). (Amendment 
of .ipplicaiion allowed subject to applicant’s 
paying costs before particular date-»Non-appli. 
cant appealing against order before such date— 
Appeal IB valid though he accepts costs when 

» tendered on due date.)] 

Note 16 

1. (’ll) 10 Ind Gas 922 (923) (Low Bur). 
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must be taken as originally framed, even though the unauthorised amendment as to 
l elief was not objected to either by the Court or by the other party 

A Court cannot allow an amendment which has the effect of ousting its own 
jurisdiction over the suit.^ 

19f Effect of amendment and limitationt — Where, in a suit against several 
defendants, the Court cannot take cognisance of the claim as against some of the 
defendants, and in consequence thereof the plaintiff amends his jdaint by restricting 
his claim only as against the other defendants, the effect of the amendment is, as if 
the suit had never been commenced in respect of the former.^ 

Where an amendment is allowed under this rule, such amendment relates back 
to the date of the suit as origiiujly filed where no party is added.^ But where the 
plaint in a suit for possession of certain plots of land is subsequently amended by the 
inclusion of certain other plots, it is not a case of amendment projm-ly so called, but a 
case of an addition of entirely now lands, and as regards such lands the suit will date 
only from the day when tho claim was made in rcsiX3ct thereof^ and not from the 
date when tlio apj^lication was granted. Similarly, tho amendment of a plaint by the 
addition of a necessary jiarty cannot relate back to the date of tlio filing of the suit.‘ 
See Note 41 to 0. 1 II. 10 ante. Sec also the undermentioned decision.'^ 

A plaint can be allowed to be amended under this rule althougli at tluj time 
of the amendment the suit (if instituted then) would have been barred by limitation.’^ 
See also Note 5 mpra. It has l)een held by tho Nagpur Judicial Commissioner’s 
Court^ that where an amendment of tho plaint is made on the direction of tho Court 
on the ground that tho suit as framed was not maintainaldo, all orders passed by the 
Court against the defendants previously, {c. g., order for attaclnnont before judgment) 
are vacated automatically. 

20. Appeal. — Under tho old Code, orders returning 'plaints for amendment 
were ai)i)eala})lo under clause 0 of Section 588.^ But no appeal lay from an order 


Note 18 

1. (’10) 7 Ind Cas 505 (525) (Lah). 

2. (’28) AIR 1928 Mad 400 (400). 

Note 19 

1. (’19) AIR 1919 Low J3iir 42 (43) : 9 Low Bur 
Rul 275. 

2. (’34) AIR 1934 Lah 412 (412). (Provided no 
fresh claim is added.) 

(’32) AIR 1932 Bom 3G7 (3G8, 370). 

(’33) AIR 1933 Mad 153 (lOG). 

(’2G) AIR 192G Mad 487 (488). 

(’12) 17 lud Cas 193 (19G) ; 37 Bom 340. (Whoro 
amendmont is merely development of plaiutiil’s 
position and no new cause of action is iiiiroduc- 
»5fl, the suit is deemed to have Ikjcu presented on 
the date of tho original plaint.) 

(’95) 19 Bom 320 (823). 

(’SO) 2 All 832 (834, 836). 

(’14) AIR 1914 Lah 203(205): 1914PnnUoNo.G2. 
(’14) AIR 1914 Nag 77 (78): 10 Nag L R 32. 

(’37) AIR 1937 Lah 895 (89G). (Application for 
iKljudication in time — Amendment to correct 
misdescription of property allowed beyond time 
-Amondmeiit takes ollect nunc pro tunc ) 

( 34) AIR 1934 Lah 412 (413). (Amendmont not 
introducing fresh claim relates back to date of 

Miit.) 


(’38) AIR 1938 Pat 205 (208) : 17 Pat 2G8. 

(’3G) AIR 193G Rang 508 (509) : 14 Rang 383. 

3. (’18) AIR 1918 Cal 443 (444). 

4. (’37) AIR 1937 Rang 124 (125). 

[See also (’85) AIR 1935 Pat 8G (88). 

(’37) 167 Trid Cas ICG (1G7) (Lah). (Amendment 
should not be allowed in sneh eases.)] 

5. (’3C) AIR 193G Mad 991 (992). (Whoro a suit 
is filed by an unregistered firm and on subsequent 
registration an application is made to amend 
tlio plaint and to treat tho suit as instituted on 
date of application, tho amendment will not hd 
granted and as tho suit as originally instituted 
was iucompeteut, any subsequent amendmeut 
cannot relate back to the date of institution.) 

6. (’95)17 All 288(291). (Court can return plaint 
for .amendment even after the period of limitation 
for tho suit.) 

(’14) AIR 1914 Nag 77 (78): 10 Nag L R 32. 
(General rule is that amendment claiming fresh 
relief will not be allowed after limitation period 
— But this rule will not apply where amendment 
is in interest of dofeudaut J 
(’ll) 10 Ind Cas 731 (733): 7 Nag L R S3. 

7. (’34) AIR 1934 Nag 169 (170). 

Note 20 

I. (’03) 1908 Pnn L R No. 78, p. 207 (208). 


0. 9 E. 17 
Kotas 18-20 
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FAILUEE TO AMEND 


0« 6 R. 17 passed by the Court itself under clause (c) of Section 53 directing an amendment.* 

NoteB 2(HS1 Under the present Code, no appeal lies from an order granting or refusing an 
amendment under this rule.* Nor ^ill an Appellate Court, in an appeal from the 
decree in the suit, interfere with the discretion of the lower Court in granting or 
refusing amendments.^ Where the defendants do not take objection to the amendment, 
they will be deemed to have waived it and cannot raise it again at the stage of appeal.* 
An order refusing leave to amend a plaint is in the nature of an interlocutory 
order and is not appealable under the Letters Patent as a ‘judgment.’* Nor is an order 
amending the title of a plaint by omitting the word “summary” and transferring the 
case to the short cause list, a “judgment” within Clause 16 of the Letters Patent.^ 

Where, on a plaint being amended in accordance with the order of the Court, 
the Court finds that the suit is beyond its pecuniary jurisdiction and returns the plaint 
for presentation to the proper Court, the order directing amendment can be challenged 
in the appeal from the order returning the plaint.® 

21. Revision. See Notes to Section 116, ante, generally. See also the 
undermentioned cases.^ 


0. 6 R. 18 



R. 1 8 . [CT. S. 53.] If a party who has obtained an order 
for leave to amend does not amend accordingly 
within the time limited for that purpose by the 
order, or if no time is thereby limited then within 
fourteen days from the date of the order, he shall not be permitted 
to amend after the expiration of such limited time as aforesaid or 
of such fourteen days, as the case may be, unless the time is 
extended by the Court. 


[E. S. C., O. 28 R. 7; Cf. 1877, S. 53.] 


2. ('81) 8 All 894 (855). 

(•89) 1889 All W N 88 (88). 

(’01) 1901 All W N 140 (140). 

3. (’ll) 11 Ind Oas 281 (282); 1911 Pan Re No. 96. 
[See however (’18) AIR 1918 Cal 188(189). (In 

this case it is assumed that an appeal will lie 
from an order granting an amendment.)] 

4 . (’16) AIR 1916 Cal 606 (606), 

(’88) AIR 1933 Lah 867 (868). 

(*14) AIR 1914 Cal 842 (848). 

(’ll) 4 Ind Cas 856 (857): 1909 Pun Re No. 101. 
(’84) AIR 1984 Lah 974 (975). (Discretion of 
lower Court not to be interfered with unless it 
was exercised arbitrarily and contrary to well 
established principles.) 

(’88) AIR 1988 Lah 270 (272). 

(’88) AIR 1988 Nag 888 (889): I L R (1939) Nag 
194. (Interference allowed where lower Court 
acted on a wrong view of law.) 

So (’17) AIR 1917 Cal 614 (616). 

6. (’17) AIR 1917 Mad 860 (850). 

7o (’26) AIR 1925 Bom 159 (160). 

So (’36) AIR 1986 Mad 986 (987). (The fact that 
the plaintiff did not apply in revision from the 
order directing amendment did not estop or 


preclude him from questioning the correctness 
of that order.) 

Note 21 

1. (’83) AIR 1938 Rang 49 (60): 11 Rang 36. 
(’85) AIR 1935 All 353 (356): 67 All 469. (Order 
refusing amendment is ’’case decided” within 
the meaning of Section 115.) 

(’85) AIR 1986 All 651 (652). (The refusal to 
allow an amendment of the plaint is a "case 
decided” within the meaning of S. 116.) 

(’86) AIR 1986 All 686 (689): I L R (1987) All 
17 (F B). (No revision lies from an order r^s* 
ing to allow an amendment of a pleading-— Cases 
where the amendment comes under some other 
order of the Court, e. g., the addition or iUb- 
stitution of parties or the striking off « a 
pleading may amount to a case decided, bnf an 
order passed purely under 0. 6 R. 17 does not.) 
(’86) AIR 1986 Pat 491 (498). (High Court treat- 
ed appeal as revision and srt aside order allowing 
amendment.) 

(’85) AIR 1985 Cal 102 (107). (Ordinarily dieore- 
tion exercised by lower Court will not be review* 
ed unless irreparable injury and failure of ^irtloe 
will be caused; but no Lird and fast rule be 
laid down.) 
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1. Failare to amend after order. — Under Sections 53 and 54 of the Code 
of 1877, the Court could reject a plaint if the party failed to comply mih the order 
for amendment.^ There is no such provision under this Code and the only consequence 
of the failure to amend within time would be, that he cannot amend his pleading 
afterwards, unless the time is extended by the Court.^ This rule does not prohibit a 
fresh suit being brought on the same cause of action when the amendment has not 
been made in time.® Where the order of amendment is made, not under this Order, 
but under some other provision of law, the provision that the amendment must bo 
made within 14 days, where no time is fixed, does not apply."* 

The Court has a discretion to extend tho time even after the expiry of the 
period originally fixed® and no appeal will lie against an order admitting an amended 
plaint after tho time fixed.® 


ORDER Vll. 

Plaint 

Particular* to be R. 1 . [S. 50.] The plaint shall contain the 
containea in pUini. following particulars : — 

(a ) the name of the Court in which the suit is brought ; 

(h) the name, description and place of residence^ of the 
plaintiff ; 

(o) the name, description and place of residence of the 
defendant, so far as they can be ascertained ; 

(d) where the plaintiff or the defendant is a minor or a 
person of unsound mind,** a statement to that effect ; 

(e) the facts constituting the cause of action® and when it 

arose 

(f) the facts showing that the Court has jurisdiction 

(g) the relief which the plaintiff claims;® 


Order 6 Rule 18 — Note 1 

1. (*04) 1904 Pun Re No. 57, p. 168. 

2. (’21) 60 Ind Cas 376 (377) (Lah). (Tho plaint 
cannot bo dismissed.) 

(’13) 19 Ind Cas 472 (473). (Punjab Chief Court.) 
(Do.) 

(’86) MB 1936 Posh 165 (l.'iT). (Failure to amend 
merely involves loss of right to amend and not 
to tho determination of tho suit as expressed in 
the original plaint.) 

[See also (’26) AIR 1926 Lah 671(571). (Failure 
to amend and costs as orderod->No juris- 
diction to dismiss suit.) 

(’ll) 10 Ind Oas 608 (605) (Oal). (Failure to 
amend as ordered — No objection at the earliest 
opportunity — Objection deemed waived — 
Amendment application treated as part of 
plaint.) 


(’28) 111 Ind Cas 7S7 (789) (Lab). (Court cannot 
compel pluintit! to amend — If suit cannot pro- 
ceed without amendment suit to bo dismissed.) 
(’15) AIR 1915 ^lad 984 (986). (Opportunity to 
amend must be given — Dismissal of amend- 
ment petition and suit together — Not proper.) 
(’25) AIR 1025 Lah 504 (505). (No refusal by 
plaintiS to join a person as co-plaintifE— Latter 
refusing to join as co- plaintiff— Suit not to 
be dismissed but Court must add him as 
defendant.)] 

3. (’27) AIR 1927 Lah 83 (83). 

4. (’14) AIR 1914 Cal 637 (638). (High Court’s 
direction of amendment apart from Order 6.) 

5. (’92) 16 Bom 263 (266). 

[See (’01) 4 Oudh Cas 108 (115). (Case under 
S. 64 of the Code of 1882.)] 

6. (’09) 4 Ind Cas 492 (492) (All). 


0. 6 R.18 
Mote 1 


0. 7 B. 1 


8CPC. 97. 
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PABTICUIiABB IN F^^AINT 


0. T R. 1 
notes 1-2 


(h ) where the plaintiff has allowed a set-off or relinquished 
a portion of his claim,*® the amount so allowed or relinquished ; 
and 

(i ) a statement of the value** of the subject-matter of the 
suit for the purposes of jurisdiction and of court-fees, so far as the 
case admits. 

[1877, S. 50 ; 1859, S. 26. See S. 26 and 0. 6 R. 2.] 


1. Legislative changes. 

2. Plaint in general. 

3. Scope of the Rule. 

4. Name, description and place of residence. 

5. Party — A minor or person of unsound 

mind. Soe Order 32. 

6. Facts constituting the cause of action. 


7. When cause of action arose. 

8. 'Tacts showing that the Court has juris- 

diction.** 

9. "Relief which the plaintiff claims.** See 

0. 7 R. 7. 

10. "Where the plaintiff has allowed a set-off 

or relinquished a portion of his claim.** 

11. Valuation of suit. 


Other Topics (miscellaneous) 

Contents of plaint. Sec Note 2. "The plaint shall contain.” See Note 3. 


1. LegislatiYe changes. — - 

1. The word 'shall’* has been substituted for “must” in the oiiening sentence. 

See Note 3. 

2. In clause (e) of this rule, the word “facts” has been substituted for the words 

“a plain and concise statement of the circumstances,” occurring in the old 
Section. See Note 6. 

3. Clauses (d), (£) and*(i) are now. 


2. Plaint in general. — As has been seen in Note 3 to Section 26 ante, a 
plaint has been held to mean “a private memorial tendered to a Court in which the 
person sets forth his cause of action; the exhibition of an action in writing.” It 
corresix)nds to the '^statement of claim'' in England and its object is to state the 
grounds upon which the plaintiff seeks the assistance of the Court to grant him relief.^ 

Order 6 lays down generally, what pleadings [i, e., plaint or written statement) 
should contain, and this Order lays down in particular, the requirements of a plaint. 
Every plaint, therefore, should comply with the rules contained in Orders 6 and 7, so 
far as they are applicable. Thus : 

(1) It should contain the name of the Court in which the suit is brought 

(0. 7 R. la). 

(2) It should contain the ( a) name, (b) description, and ( c) place of residence of— 
(i) the plaintiff (0. 7 R. lb), 

(ii) the defendant so far as can be ascertained (0. 7 R. Ic). 

(3) Where the plaintiff or defendant is a minor or a person of unsound mind it 

should contain a statement to that effect (0. 7 R. Id). 


Order 7 Rule 1 — Note 2 

1. See cases cited in Note 8 to Section 26. 
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(4) Where the plaintiff sues in a representative capacity, it should show not only 
that he has an existing interest in the subject-matter, but that he has taken 
necessary steps to enable him to institute a suit, concerning it (0. 7 R. 4). 

(6) It should state in a concise form the material facts on which the plaintiff 
relies for his claim (0. 6 R. 2). 

(i) It should set out the facts constituting the cause of action (0. 7 R. le). 

When necessary it should bo divided into paragraphs numbered 
consecutively — all dates, numbers and sums to be expressed in figures 
(0. 6 R. 2). 

(ii) The forms given in Appendix A to the Code, or similar forms, should be 
used as far as possible (0. 6 R. 3). 

(Hi) If the plaintiff pleads misrepresentation, fraud, breach of trust, wilful 
default, undue influonco, etc., and in all cases whore particulars may 
bo necessary, beyond those as are exemplified in the forms aforesaid, 
it should contain tho particulars (with dates and items if necessary) 
(O. G R. 1). 

(iv) If a party rolios on illegality or insufficiency in law of any contract, that 
party should plead sucli illegality or insufficiency in law in his pleading ; 
it is not sulficient simply to deny tho contract (O. 6 R. 8). 

(v) Whenewr tho contents of a document are material, it is sufficient to state 
the effect thereof as briefly as possible without setting out the whole or 
any part thoi'cof, unless the precise words are material (O. 6 R. 9). 

(vi) Whenever it is material to allege malice, fraudulent intention, knowledge 
or any condition of mind of any person, it is sufiicient to allege it as a 
fact, witliout. setting out tiio circumstances from which it is inferred 
(0. G R. 10). 

(6) If the suit is for tho recovery of money, it should state the precise amount 

claimed, and when tho plaintiff lias allowed a set-off or rcliiKiuisIied a iiortion 
of Ids claim, tho amount so relinquished or so allowed should bo stated 
(O. 7 R. Ih); but in suits for accounts or for mesne profits, it should state 
the appioximate amount sued (or (O. 7 R. 2). 

(7) If tlio subject-matter of tlie suit is immovable property, it should contain a 

description sufficient to identify it, i. e., boundaries or survey numbers thereof 
should he specified (0. 7 R. 3). 

(8) Where the plaintiff seeks relief in respect of several distinct claims or causes 

of action founded on scp.irato and distinct grounds, he should state them as 
far as possible se]>:irately and distinctly (O. 7 R. 8). 

(9) It should state the interest of tho defendant in the subject-matter and his 

liaVulity to answer tlie plaintiff’s demands (O. 7 R. 5). 

(10) It should state when and whore tho cause of action arose. 

(i) It should state (if necessary) tho facts showing that the Court has 
jurisdiction (0. 7 R. If). 

(ii) If it is presented after tho expiration of the period of limitation prescribed, 

it should show the grounds of exemption from the law of limitation 
(0. 7 R. G). 

(11) It shpuld contain a statement of tho value of tho subject-matter of the suit 

for the purposes of jurisdiction and of court-foes, so far as the case admits 
(0. 7 R. li). 


0. T R. 1 
Note 2 
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» If. . • 

(12) It should state specifically the relief which the plaintiff claims, either simply 

or in the alternative ; it is not necessary to ask for general or other relief 
which may always bo given as the Court may think just (0. 7 R. 7). 

(13) It should be verified at the foot by the party, or by one of the parties 

pleading, or by some other person proved to the satisfaction of the Court to 
be ac(iuainted with the facts of the case (0. 6 R. 15). 

A suit is instituted by the presentation of a plaint to the Court or to such 
officer as it may appoint in this l)ehalf (0. 4 R. 1), but cannot be said to be duly 
instituted until it is admitted and registered as a suit (see Note 2 to Section 26). The 
Court may return a plaint for presentation to the proper Court at any stage (0. 7 R. 10), 
or reject it on any of the grounds mentioned in 0. 7 R. 11 (see 0. 7 R. 11, infra). 

The provisions of this Order are made applicable to plaints presented under the 
provisions of the Bengal Tenancy Act,^ the Madras Estates Land Act,* the Agra 
Tenancy Act,^ the Oudh Rent Act,® the Orissa Tenancy Act® and the Provincial Small 
Cause Courts Act.^ 

S. Scope of the Rule. — The provisions of this rule are imperative} The 
substitution of the word “shair* in the place of “must** in the opening sentence has 
not effected any change in the law. See also Note 2 above. 

4. Namei description and place of residence. — The object of the Legis. 

laturo is to secure correct particulars regarding the parties so far as they can be 
ascertained, so that there may be no uncertainty with regard to the identity of the 
parties. The full description of the party and the character in which he sues or is sued 
should be given in the plaint,^ The word “description** includes the age, father’s name* 
and other particulars that may be necessary to identify the person. Thus, the titles 
by which the defendant is generally known should also be given.® As to the effect of 
misdescription of parties, see Note 37 to Order 1 Rule 10, supra. 

The place of residence of the plaintiff should be accurately given,® and Ih&t of 
the defendant should be given as accurately as can be ascertained; it is not sufficient 
to make vague statements as to the defendant’s place of residence such as “carrying 
on business in Calcutta’*® or formerly in Calcutta now residing in Kashmir.® If the 
plaintiff after enquiry is unable to ascertain these particulars fully, he should include 
a paragraph in the plaint to that effect.^ It is not sufficient to give these particulars 

2. Act VIII of 1885 (Bengal), S. 148. 

3. Act I of 1908 (Madras), S. 192. . 

4. Act III of 1926 (U. P.), Sch. 2, Listll, No.9. 

5. Act XXII of 188G (Oudh), S, 137. 

6. Act II of 1913 (Bihar and Orissa), S. 198. 

7. Act IX of 1887 (India), S. 17. 

Note 3 

1. (’2.5) AIR 1925 Nag 183 (184). 

(’15) AIR 1915 Cal 681 (682) : 42 Cal 85. 

(*9G) 18 All 403 (406). (The word “must” in the 
old Section held to be most imperative.) 

(1900) 5 Cal W N Ixiii (Ixiii). 

Note 4 

1. (’89) AIR 1939 Pat 480 (481). (Suit against idol — 

It does not matter whether it is said “4,shobait 
of idol” or “Idol through A, shebait”.) 

(’85) AIR 1935 Rang 827 (827). (The Official 
Receiver should never in a plaint describe him- 
self tperely as “the Official Receiver”; he should 


invariably state that ho is suing as receiver of 
the estate of some person to be mentioned parti- 
cularly by name who is insolvent.) 

2. (’97) 7 Mad L Jour 81 (82). (The High Court 
refused to interfere with the order rejecting a 
plaint on failure to give the particulars.) 

3. (’72) 18 Suth W R 801 (802, 808) (P C). 
(Reversing on appeal 8 Mad 11 C B 31 and over- 
ruling 12 Suth W R 450 under S. 29 of the Code 
of 1859, the suit was dismissed as plaintiff 
refused to amend plaint even after Court's direc- 
tion to amend.) 

(1900) 6 Cal W N Ixiii (Ixiii). (Christian party — 
Initials before actual name not sufficient— £*1111 
name must be given.) 

4. ('79) 4 Cal L Rep 366 (370). (To describe plain- 
tiff as residing in ChitporeRoadisnotsuflSMit.) 

5. (’31) AIR 1981 Gal 458 (462) : 58 Gal 418# 

6. (’79) 4 Cal L Rep 366 (871). 

7. (1900) 6 Oal W N Ixiii (Ixiii). 
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in the cause title of the plaint, as the cause title is not covered by the verification of 
the particulars in the plaint.^ In a suit by or against a corporation, the plaintiff or 
defendant, as the case may be^ is the corporation itself and the name, description, and 
place of business of such corporation only need be given. It is not necessary to give 
the particulars of the person who purports to sign the pleading.® 

It is a fundamental principle that a suit can be instituted only by the person 
having the cause of action or by some one on his behalf.^® 

5. Party, a minor or person of nnsound mind. — See Order 32, inf ra. 


6. Facts constituting the cause of action. — The words plain and concise 
statement of the circumstances” occurring in the old Section have been substituted by 
the word “facts” in view of tho specific provisions of Order 6 Rule 2. 

As to what are material facts, see 0. 6 R. 2, supra. As to the moaning of tho 
words cause of action, see Note 14 to Section 20, supra. 

Every suit presupposes the existence of a cause of action against the defendant 
for, if there is no cause of action at all, tho plaint will have to bo rejected under 
Rule 11, infra. 

"Where there is no such right in law as that claimed, there can be no cause of 
action in respect thereof, and a suit cannot bo based thereon. See Note 41 to Section 9 


and the undermentioned cases.^ 

8 . (’31) AIR 1931 Cal 458 (401) ; 58 Cal 418. 

9. (’33) AIR 1933 Sind 102 (102) : 20 Sind L R 431. 

10 . (’30) AIR 1930 Pat 198 (200) : 14 Pat 033. 
(Efitato held by Court of Wards is not legal 
entity— Suit by manager of Court of Wards not 
competent when ho does not act as representing 
proprietor of estate.) 

Note 6 

1 . (*06) 8 Oudh Cas 350 (300). (No suit for in- 
junction against erecting a building will lie fur 
interforcnco with plaintiff's right to light and 
air unless there is a substantial interference 
with light and air.) 

(*06) 8 Oudh Cas 84 (85). (Defendant having never 
set up proprietary or under-proprietary title, 
plaintiff has no cause of action for declaratory 
decree in Civil Court.) 

(’08) 18 Mad L Jour 180 (187). (Any person other 
than tho payee or tho holder of a negotiable 
instrument has no right to sue.) 

(*98) 1898 Pun Re No. 57, p. 189. (The rule that 
when a nearer reversioner has colluded with the 
alienee the next reversioner can sue would not 
enable the reversioner having tho remotest chance 
of success to sue.) 

(’05) 32 Cal 9o (105) : 31 Ind App 188 (P C). (In 
the absence of a completed contract no suit lies 
for breach of contract.) 

(’06) 38 Cal 600 (675). (No suit lies against the 
Crown for wrongful dismissal of its servant.) 
(’69) 1869 Pun Re No. 14. (Judgment of Court 
does not give new cause of action.) 

(’69) 11 Suth W R 881(832). (Unsuccessful inter- 
vention in a suit for rent against raiyats can 
afford plaintiff no cause of action for a declara- 
tion of title against third parties.) 

(*69) 12 Suth W R 24 (25, 26). (When map was 
prepare in plaintiff’s presence, no suit to rectify 


tho error subsequently lies.) 

(’09) 12 Suth W R 204 (205, 206). (Government 
cannot suo to recover land on behalf of a 
zamindar.) 

(’98) 20 All 198 (200). (Trespasser has no cause 
of action to suo for crops sown by him.) 

(’02) 24 All 288 (291). (Decree for costs assigned 
to A and A reiilising the cost — Decree reversed 
in appeal by judgment-debtor — Latter has no 
cause of action to suo for costs.) 

(’05) 27 All 14 (15). (Suit for cancellation of a 
will does not lie during the lifetime of the 
testator.) 

(*89)1899 Pun Ro No. 162, p. 568. (A suit for 
damages arising out of a civil action launched 
maliciously does not lie.) 

(’88) 1888 Pun Ro No. 178, p. 469. (Pattidars, 
who arc not tho next reversioners have no cause 
of action to contest adoption by widow.) 

(*82) 1882 Pun Ro No. 134, p. 397. (Obstruction to 
public road will not give cause of action unless 
plaintiff sustains particular damage.) 

(’89) 12 Mad 131 (130). (A suit for declaration that 
defendant is creating ovidenco docs not lie.) 

(’06) 3 Cal L Jour 288 (290). (Payment by plain- 
tiff of mouoy on behalf of defendant against his 
wishes will not give plaintiff any cause of action 
against defendant.) 

(’87) 9 All 439 (440). (The vendor who has 
covenantod with tho vendees that ho has a good 
title cannot suo to set aside a mortgage decree 
which a third party has obtained on the same 
property.) 

(*87) 9 All 59 (61). (Application for— Sanction to 
prosecute does not. give a cause of action for a 
suit for damages for malicious prosecution.) 

(*86) 8 All 1 (5). (Parties in possession cannot sue 
for partition unless they have a valid oluiiii in 
tho estate.) 


0. 7 B. 1 
Notes 4-6 
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7. When.'Oafllib of aotion arose. — It is necessary for the plaintiff to state 
specifically vrhen the cause of action for the suit arose.^ This is necessary for the 
purix)se of enabling the Ooui*t or the defendant to ascertain from the plaint whether 
there is a cause of action, and whether it is not barred by the law of limitation.^ But 
the statement need not bo made in a separate paragraph, if it is clear from the other 
facts alleged in the plaint.^ 

A plaintiff is not, however, absolutely bound by the statement regarding the 
date of the accrual of the cause of action; it may be determined or inferred from the 
facts stated.^ 

8. ‘‘Facts shoving that the Court has jurisdiction." — All the facts 
showing that the Court has jurisdiction should be set out in the plaint, and if any 
special jurisdiction vested in the Court by law is invoked, all the tacts which call for 
the exercise of that jurisdiction should be set out.^ When jurisdiction of a Court 
to try the suit is disputed, the Court must decide the same preliminary to the 
adjudication of the suit itself.^ As to the statement of facts showing the pecuniary 
jurisdiction of a Court, see Note 11 below. See also Note 4 to Section 6 ante and the 
undermentioned cases.* 


(•77) 2G Suth W R 82 (8.5) : 3 Ind App 241 (PC). 
(A decree-holder can only execute his decree and 
not file a suit on the decree against representa- 
tives of judgment-debtor.) 

(•82) 1882 All W N 144 (145). (A suit to recover 
money paid under legal compulsion to defen. 
dant by plaintiff which was not due does not lie.) 
(•70) 14 Suth W B 420 (421, 422). (A suit in 
anticipation of a threatened invasion of right 
will not lie.) 

(*71) 16 Suth W R 18 (19). (Reversioner has no 
cause of action, if ho does not allege waste or 
improper alienation by widow.) 

(•35) AIR 1985 Pesh 1.32 (1.33). * (In a suit on a 
promissory note payable at a specified place, the 
plaint ought to con tain a statement that the note 
had been presented for payment as that forms 
part of the cause of action— If there is no allega- 
tion of presentment in the plaint, the plaintiff 
cannot be given an opportunity of proving pre- 
sentment.) 

[See also (*74) 6 N W P H C R 104 (110). (Defen- 
dant could not have maintained a suit to close 
market on his neighbour's land.) 

Note? 

1. ('82) AIR 1932 Cal 259 (261, 262) : 59 Cal 448. 
(»80) AIR 1930 Mad 742 (744). 

(’69) 11 Suth W R 23B (239). (Suit for poseession 
— Date of dispossession to be accurately given.) 
(*01) 4 Bom L R 58 (.59, 60) : 26 Bom 360 (362). 
(Ejectment suit — Precise nature of notice to 
quit and the date on which it was given should 
^ stated ) 

(*96) 18 All 403 (406). (Only one mortgage alleged 
in suit for redemption — ■ On failure of proof of 
that mortgage no other mortgage could be sought 
to be redeemed in that suit.) 

(’01) 6 Cal W N 585 (588). 

(•16) AIR 1916 Nag 84 (85) : 13 Nag L B 16. 
(*70) IS Suth W R 248(249). (In suits for damages 
for injury done the nature of the injury ought to 


be stated.) 

[See also (*1.5) AIR 1915 Cal 675 (678).] 

[But see (*31) AIR 1981 Cal 4.58 (460): 58 Cal 418.] 

2. (’82) AIR 1932 CfU 259 (261, 262) : 59 Cal 448. 
(The defendant must bo able to know from the 
plaint the day on which the cause of action arose.) 

3. (’28) AIR 1028 Lah 516 (528) : 9 Lah 428. 
(The plaintiffs cannot be tied down to the date 
of the accrual of the cause of action mentioned 
in the plaint.) 

4. (’79) 4 Cal 629 (.531). 

[See also (’35) AIR 1935 All 759 (760). (Mistake 
or inaccuracy in staling the date of thejoauae 
of action for the suit is not sufficient to jusCify 
dismissal of the suit.)] 

Note 8 

1. (’2.5) AIR 192.5 Nag 183 (184). 

(’38) AIR 1938 Mad 497 (498). (The burden of 
proving want of jurisdiction is not on the defen- 
dant— It is for the plaintiff to allege specifically 
and prove how Court has jurisdiction — A bare 
statement in the plaint that the cause of aotion 
arose within its jurisdiction is not enough.) 

[See (’84) AIR 1984 Pat .593 (594). (Although it 
may be said in general that the question of 
jurisdiction is to bo determined by the allega- 
tions in the plaint it cannot be said, after the 
Court on an investigation of the case comes to 
the conclusion that it has jurisdiction, that 
there was no jurisdiction in the Court merely 
because of the absence of an assertion in the 
plaint )] 

2. (’18) AIR 1918 Mad 998 (1000, 1006) : 40 Mad 
1 (F B). 

(’82) AIR 1932 All 413 (414). 

(’09) 2 Ind Cas 269 (269) : 12 Oudh Gas 00. 

(’05) 2 Cal L Jour 481 (437). 

3. (’30) AIR 19.30 All 193 (198) : 52 All 601 (VBl 
(’84) AIR 1984 Pat 204 (207) : 18 Pat 844 (F B). 

(Value in plaint determines jurisdiction.) 

(•84) AIR 1984 Pat 184 (185, 186) : 18 Pat 800 
(8B). (For the purpose of Jurisdiction« the ssU 
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9. “Relief which* the plaintiff olalme.” — See Order 7 Buie 1, infra. 

10. “Where the plaintiff has allowed a eet-off or relinquished a portion 
of his olaim.’’ — The amount set off or relinquished should be specified with 
precision, or at least should be stated in such a manner that the amount may bo 
inferred from the other allegations in the plaint.^ 


11. Valuation of suit. The plaintiff should distinctly state in the plaint, 
the valuation of the suit for the purixises of court-fees and of jurisdiction. As the two 
valuations may not be the same in several cases, they have to be stated specifically.^ 
Where the plaintiff claims reliefs arising out of the same cause of action, he can state 
the aggregate value of his reliefs, but if he claims reliefs in respect of two or more 
distinct causes of action, he should state the valuation of each cause of action 
separately, as the court-foe is separately payable in respect of each.^ Where the 
plaintiff claims relief in the alternative^ he should also state his valuations in respect 
of the two reliefs, and the court-fee is payable on the value of the larger relief.^ 

The valuation of a suit for the purposes of jurisdiction is necessary in order to 
ascertain whether the suit is within the pecuniary jurisdiction of the Court.^ A 
plaintiff should, however, state the true value at which the subject-matter of the 
suit ought to l^e valued ; it should not be arbitrary or fanciful.^ See also Note 4 to 
Section 6 and Notes 7 to 10 to Section 15, ante. 

The question of court-fees should bo determined with reference to tlie plaint 
as it is and not as it ought to have been.® Whether a case falls within any particular 
provision of the Court-Fees Act must be determined from the substance and not 
merely from the language or form of the plaint.^ 


torion is an examination of the plaint and not 
un examination of the issues which have bctMi 
framed after the written Ktatoment has l)een died.) 

(’84) AIR 1984 Lah 603 (803). (Allegations in 
plaint and not pleas doterniino jurisdiction.) 

(’81) AIR 1981 All 6G4 (664). (Whether Civil 
Court or Revenue Court has jurisdiction depends 
upon the allegation in plaint.) 

(’82) AIR 1932 All 460 (460). (Do.) 

(’82) AIR 1932 All 473 (474). (Do.) 

Note 10 

1. (1900) 1900 All W N 214 (214). 

[See (*10) 6 Ind Cas 943 (943) (Mad). (Relin- 
quishment of a particular sum on the basis of 
right to get a particular sum — If plaintiff is 
found entitled to got less he should not bo tied 
down to the amount relinquished.)] 

Note 11 

1. [See (’87) AIR 1937 Bom 326 (383) : I h U 
(1937) Bom 402. (Suit for declaration and pos- 
session — S. 8 of Suits Valuation Act has no 
application to such suit— In such suit value for 
fiscal purposes is not same as value for jurisdic- 
tion— Value therefore for jurisdiction is real 
value of subject-matter in view of 0. 7 R. 1.)] 

2. The Court-fees Act (VII of 1870) S. 17. 

3. (’82) 6 Bom 802 (808). 

(’91) 15 Horn 82 (88). 

(’82) AIR 1982 Mad 158 (159) : 55 Mad 886. 

[See also (’80) AIR 1980 Nag 55 (56).] 

4. (’18) AIR 1918 Mad 998 (1002) : 40 Mad 1. 

5. (’26) AIR 1926 Mad 691 (691). 


(’82) AIR 1932 All 413 (414). 

(’33) AIR 1933 Rang 40 (40). 

(’32) AIR 1932 Pat 9 (10) : 11 Pat 161. (Court 
can revise arbitrary valuation.) 

(’32) AIR 1932 Pat 319 (321). (Valuation cannot bo 
accepted if on face of it not reasonable valuation.) 
(’83) AIR 1933 Sind 822 (323) : 27 Sind L R 335. 
(Provisions of Court-fees Act are controlled by 
this Rule, sub-r. 2 and the Court can, where the 
valuation is arbitrary compel the plaintilT to 
revise his valuation.) 

(’35) AIR 1935 Mad 874 (874). (Suit for declara- 
tion — Valuation — Relief not capable of money 
assessment— Market value of properties though 
not correct basis of valuation, plaintilf cannot 
value suit at his desire.) 

6 . (’82) AIR 1932 All 816 (317). 

•32) AIR 1932 All 560 (561), 

•33) AIR 1933 All 350 (351) : 55 All 274. 

(’32) AIR 1932 Mad 409 (410). 

(’34) AIR 1934 Lah 563 (573) : 15 Lah 531 (PB). 
(’33) AIR 1933 Mad 430 (431). 

(’33) AIR 1933 Mad 431 (432). 

(’31) AIR 1931 All 869 (371. 372) : 53 All 552. 
’35) AIR 1935 Cal 273 (274, 275). 

’36) AIR 1936 Pat 171 (172): 15 Pat 886. (Court 
cannot demand court-fee from a plaintiff on the 
ground that the question of possession will arise 
in the suit.) 

(’39) 182 Ind Cas 178 (179) (Pat). 

7. (32) AIR 1932 Lah 182 (183) : 13 Lah 891. 

’33) AIR 1988 Mad 489 (440) : 56 Mad 716. 
’38)AIH1988Aiad480(481). 


0.7S.1 
HotM 9-11 
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The mere tact that a suit has been under.yalued or 'oTer-valued cannot affect 
the decree, unless the wrong valuation has prejudicially affected the merits of the case.* 


R. 2. [S- 50.] Where the plaintiff seeks the recovery of 
. money, the plaint shall state the precise amount 

In money suits. -i . i 

claimed : 

But where the plaintiff sues for mesne profits, or for an 
amount which will be found due to him on taking unsettled 
accounts between him and the defendant, the plaint shall state 
approximately the amount sued for. 

[ 1877, S. 50 ; 1859, S. 26. See 0. 20. ] 


Local Amendments 

LAHORE 

In the second paragraph, after the word "defendant” insert “or for moveables 
in the possession of the defendant, or for debts of which the value he cannot, after the 
exercise.of reasonable diligence, estimate" and after the word "amount" where it last 
occurs insert “or value.” 

N.-W. F. P. 

Same as that of Lahore, above. 

Synopsis 

1. Scope of the Rule. | 3. Accounts. 

2. Mesne profits. I 4. Suit for damages. 

Is Scope of the Rale# — ^In a suit for the recovery of money, the plaint should, 
as a rule, state the amount claimed precisely.^ But in a suit for mesne profits or for an 
amount which will be found due to the plaintiff on taking unsettled accounts between 
him and the defendant, in which the plaintiff is not, at the time of the institution of 
the suit, in a position to give the amount precisely, he should state it approximatdy. 
The amount is given tentatively, as the correct amount is ascertained only in the course 
of the suit (0. 20 Br. 12, 16 and 17). 


2. Mesne profits. — The expression "mesne profits" has been defined in 
Section 2 (12). 

A plaintiff may claim in a suit past mesne profits, i. e., mesne profits accruing 
np to the date of institution of the suit, and future mesne profits from the date of 
institution up to the delivery of possession. The valuation in the plaint should, under 
this rule, be only with reference to the amount of the past mesne profits claimed.^ 


8. (’83) AIR 1933 All 249 (252): 55 All 315 (FB). 

Order 7 Rule 2 — Note 1 
1. (*70) 14 Sutb W R 373 (374). (Suit for contri- 
bution — Plaint must state the exact amount due 
from each of the defendants — Klso the plaint is 
to be rejected.) 

Note 2 

1. (*27) AIR 1927 Cal 162 (184) : 53 Cal 992. 

(’30) AIR 1930 Mad 80 (36, 37) : 58 Mad 888. 
(Plaintiff can be given future mesne profits as 


well though he had asked only for past mesne 
profits.) 

(’14) AIR 1914 Cal 858 (860). (Whore plaintiff is 
in a position to value mesne profits accrued due 
he must do so at least approximately.) 

(’37) AIR 1937 Mad 46 (48): ILR (1987) Mad 284^ 
[See (’15) AIR 1915 Cal 852 (358, 854) : 48 Cal 
650 (655). (Plaintiff suing for mesno pvoffts 
accrued due in a Munsif’s Court must bedeenied 
to have limited his claim to the xnaillPlilP , 
pecuniary jurisdiction of that Court.)] 
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The future mesne profits need not be valued, since it is impossible to give even 
an approximate statement of the amount.^ But the valuation of the past mesne profits 
given will be the valuation of the “amount sued for'* under this rule,® and is the 
valuation for the purposes of jurisdiction (see Section 6 and Section 96 Note 18, 
supra). 

As to the ascertainment of mesne profits, see 0. 20, B. 12 infra. See also 
Section 11 of the Court-fees Act. 

8. Aooounts. — A suit for money which will bo found due on taking 
accounts, is instituted when the defendant is under a legal obligation to render accounts 
which the plaintiff is not in a position to ascertain.^ In such cases this rule requires 
that the plaintiff should state approximately the amount which will be found due to 
him on taking unsettled accounts between him and the defendant.® The approximation 
required under sub-rule (2) may he a rough and ready approximation such as the 
plaintiff is able to give.® The valuation given by the plaintiff is purely tentative, and 
is the valuation for the purposes of jurisdiction (see Section 6, supra). 

As to the ascertainment of the amount due in a suit for accounts, see 0. 20, 
Eules 16 and 17, infra, and Section 11 of the Court-Fees Act. 

4. Suit for damages. — It has been held that in a suit for damages based on 
fraud, the plaintiff may give an approximate valuation in the plaint and offer to pay 
additional court-fees in case a larger amount is found due before the decree is passed, 
as Section 11 of the Court-Fees Act will not apply to such a case.^ 


R. 3 . [New.] Where the subject-matter of the suit is 
^ immoveable property, the plaint shall contain 

matter of the suit is im- a description 01 the property sufficient to 
moveable property. identify it, and, in case such property can be 

identified by boundaries or numbers in a record of settlement of 
survey, the plaint shall specify such boundaries or numbers. 


Local Amendment 

CALCUTTA 

Add at the end the words “and whore the area is mentioned, such description shall 
iurthor state the area according to the notation used in the record of settlement or 
survey, with or without, at the option of the party, the same area in terms of the local 
measures." 


2. (’26) AIR 1926 Pat 218 (229): 6 Pat 361 (PB). 
(Per Jwala Prasad, J.) 

(’2.5) AIR 1925 Cal 1076 (1080, 1081) : 53 Cal 14 
(FU). (Mesne profits pendente lite are not to bo 
considered in determining the value of the suit 
lor purposes of jurisdiction — (Per Walinsloy, J.) 
(’91) 15 Bom 416 (418). 

(’23) AIR 1023 Rang 110 (112, 113) : 4 Upp Bur 
Kul 140. 

(' 15 ) AIR 1915 Gal 852 (854) : 43 Cal 650 (655). 
(’ 37 ) AIR 1937 Mad 46 (48): ILR(1937) Mod 284. 

3. (’26) AIR 1926 Pat 218 (225, 229) : 5 Pat 861 
(FB). (Court has no jucisdiotion to reqairo 
plaintifi to pay additional oourt-fes on futuie 


mesne profits as a condition precedent to the 
investigation of such profits.) 

Note 3 

1. (’12) 14 Ind Cas 786 (787) : 8 Nag L R 36. 

2. (’88) 12 Bom 675 (677). 

3. (’14) 22 Ind Cas 71 (73) (Bom). 

(’85) 9 Bom 22 (24). 

(’35) AIR 1935 Lah 689 (689). 

Note 4 

1. (’07) 17 Mad L Jour 625 (626). 

[Sm also (1900) 16 T L R 483, London and 
Northern Bank Ltd. v. George Newnes Ltd. 


0 . 71 k. a 

notes a-i 


0. 7 R. 8 
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FLAIMT m A BEFBESENTATIVB SUIX 


tK7R.8 
Votes 1-8 


Synopsis 

1. **Immov«able property.*’ I 3. Conflict between tbe description by boua* 

2* ‘‘Description sufficient to identify it*** I daries and by area* 

!• Immoveable property.’* — This rule does not apply unless immoyable 
property is the subject-matter of the suit.^ See also Section 16, supra. 


2. Desoription enffloient to identify it.” — A plaint should contain a 
description of the immovable property sufficient to identify it,^ as otherwise the 
decree, if passed, will be incapable of execution. (See 0. 20 R. 9, infra) But a suit 
cannot be dismissed or a plaint rejected on the ground that the description is 
insufficient;^ the Court may call upon the plaintiff to furnish the necessary particulars^ 
or allow the plaintiff to amend his plaint by giving such particulars.* 

In the case of chur lands which are constantly going under water and 
re-forming, it is very difficult to premise with any degree of certainty, whether the 
claim would be for a re-formation in situ or for contiguous accretion, until full 
investigation, based upon a survey and comparison of maps, is made. Hence in such a 
case the plaint should not be construed too strictly.^ 


3. Conflict between the desoription by boundaries and by area. — If, in 

the plaint, or in any deed, there is an inconsistency between the description by the 
boundaries and by the area, that which is more certain and stable and least likely to 
have been mistaken, and which sufficiently identifies the land should prevail.^ The 
true construction is that which will, as far as possible, bring the several factors into 
harmony with one another and express most nearly the intention of the parties.^ 
But if a land is conveyed with definite boundaries, and the measurements indicate a 
smaller area than that covered by the boundaries, the rule of interpretation is that 
the area covered by the boundaries should prevail.’ 


0.7R.< 


R. <4. [3. 50, para. 4.] Where the plaintiff sues in a 
When plaintiff an** •• representative character^ the plaint shall show 
sprcMnutiT*. Qjjjy jjg actual existing interest 


Order 7 Rule 3 — Note 1 

1. (*32) AIR 1932 Lah 328 (330). (Administration 
suit is not one for posses.sion of immovable pro* 
petty— 0. 7 R. 3 has no application.) 

Note 2 

1* (1900) 5 Cal W N 121 (123). 

*72) 18 Suth W R 461 (462). 

*78) 2 Cal L 184 (137). (In suit for injunc- 
tion, boundaries should be correctly described.) 

('76) 2 Gal 1 (19). (Where estate b^rs a name, 
boundaries need not be given.) 

2* (’97) 1 Cal W N 674 (576). 

(’97) 1 Cal W N clxxxix. (clxxxix). 

(*70) 14 Suth W R 474 (474). 

(*06) 3 Cal L Jour 560 (566) (PC). 

(’03) 7 Cal W N 615 (616, 617). 

(*20) AIR 1920 Pat 82 (83). (Plaint did not con- 
tain alterations in area sincere-survey— Though 
defective eaonot be rejected.) 

LSm (*99) 26 Cal 845. (849).] 


[5m also (’13) 18 Ini Cas 745 (746) (Oal). (Mis- 
description is not fatal.)] 

[See however (’74) 22 Suth W R 426 (426).] 
[But see (’05) 1 Cal L Jour 27n (28a).l 

3* (’09) 2 Ind Cas 347 (348) : 5 Low Bur Bui 1. 

(’15) AIR 1915 Oal 597 (598, 599). 

4* (’74) 21 Suth W R 187 (187). 

5. (’33) AIR 1933 Cal 199 (202). 

Note 3 

1. (’09) 4 Ind Cas 718 (719) : 37 Oal 298. (K 
boundary is more definite, the boundary pie- 
vails.) 

(’81) AIR 1931 Lah 849 (851). (Area speolflc-* 
Area prevails). 

[Sm (’97) 1 Cal W Nclxxxix (clxxxix). (Meaeateh 
meats specific — Land sufficiently ideatifled 
thou<;h boundary incorrect.)] 

2. (’09) 3 Ind Ga* 138 (136) (Oal). (1!kiaa(ll 
boundaries more generally govern.) 

3. (’34) AIR 1934 Mad 498(498). 
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in the subject-matter, but that he has taken the steps, if any, 
necessary to enable him to institute a suit* concerning it. 

[See S. 92, 0. 1 R. 8, 0. 30, 0. 31. ] 


Synopsis 


1. Scope of the Rule. 



3. Hm taken the atept neceaaary to enable 
him to institute the suit. 

4. Probate and letters of administration. 

5. Hindus. 

6. Mahomedans. 

7. Indian Christians. 


8. Europeans, Parsees, Jews and Arme« 

nians. 

9. Succession certificate. 

10. Suit for rent. 

11. Suit for debt. 

12. Suit by or against a company. See Order 29, 

Rules 1 and 2. 

13. Suit by or against a club. See Order 1, 

Rule 6 Koto 4. 

14. Cause title of the suit. 


1. Soop6 of the Rule. — This rule lays down that if the plaintiff files the suit 
in a representative capacity, the plaint should show — 

(1) that the plaintiff has an actual existing interest in the subject-matter, and 

(2) that he has taken the stops that may bo necessary to enable him to file a 

representative suit. 

Thus, in a suit under Section 92 of the Code, the plaintiff should state that he 
has an interest in the trust and that he has obtained the consent in writing of the 
Advocate-General. Similarly, in cases where the law requires probate or letters of 
administration to bo obtained in res})ect of the estate of a deceased ^lerson, the plaint 
should state that the plaintiff has obtained a probate, or that he is the executor under 
the will, or, if the person died intestate, that he has obtained letters of administration 
in respect of the estate of the deceased. 

The provisions of this rule should be strictly complied with.^ Otherwise the 
plaint may have to be rejected on presentation.* If a decree is passed, it will not bind 
the estate or the persons represented by the plaintiff in the suit. 


2. “Where the plaintiff sues In a representatiTe oharaoter.’* — This rule 
deals with representative suits, i. c., suits instituted by a person in his representative^ 
as distinguished from his individual^ character. The following are some instances of 
representative suits — 

(i) Suit by one or more persons on behalf of a community or persons having 
the same interest (0. 1 R. 8.) 

( a) Suit by executor or administrator representing the estate of a deceased 
person. 

(Hi) Suit under Section 92 of the Code by two or more pei*8on8 having an 
interest in the trust. 

(iv) Suit by the manager of a joint Hindu family or by the karnavan of a 
Malabar tarwad. 


(v) Suit by a shebait on behalf of the idol.^ 


(’31) AIR 1931 Cal 696 (698) : 68 Cal 686. (Ex- 
IrinRic evidence may be let in to show real 
intention of the parties.) 

(’26) AIR 1926 Pat 267 (267, 268). 

(’23) 1938 Oadb 114 (116, 117) ; #7 OodhOw 64. 


Order 7 Rule 4 — Note 1 

1. (’26) AIR 1936 Nag 188 (184). 

2. (’14) AIR 1914 Bom 286 (387) : 88 Bom 618. 

Note 2 

1. (’80) AIR 1980 Pot 97 (97). {Though ordi- 
nuUy Bhabait rapnaanU an idol in certain 


0.7B.i 
Notes 1-9 
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d.TR.i 
Votes 2-8 


(vi) Suit concerning property vested in a trustee 'where the contention ia 

between beneficiaries and third persons (Order 31). 

(vii) Suit on behalf of a imrtnership in the name of the firm (Order 30). 

A plaintiff suing in a representative capacity should set it out clearly in the 
plaint and show that he is qualified to do so.* The plaint should show that the plaintiff 
has an actual existing interest in the subject-matter, and the representation must bo 
based on some authority legally expressed; the plaintiff must further be caj)able in 
law of representing the person whom he professes to bind.® The Court has no 
jurisdiction to adjudicate upon a right when there has been no proper representation 
of the interests in litigation.^ As to who are proper representatives in particular 
cases, see the cases cited below.® 

3. Has taken the steps necessary to enable him to institute the suit. -- 

Under Section 212 of the Succession Act (39 of 1925) it is provided that letters of 
administration should bo obtained to establish any right to the property of a person 
dying intestate, in cases to which that Section ax)plies. The administrator, in such cases, 
derives his title solely under the grant of the letters of administration and, until such 
grant is made, he has no title to the estate of the deceased ; he cannot, therefore, 
institute an action as administrator before he gets the grant.^ Tlio plaint should, 
therefore, state that the jdaintiff has obtained the letters of administration.* But where 
a person dies leaving a will, the executor derives his title and authority from the will 
of the testator and not from any grant of probate ; he may, therefore, institute a suit 
as executor before obtaining a probate, though he may not be entitled to a decree unless 
he produces a probate,* inasmuch as the production of the probate is the only way in 
which ho is allowed by law to prove his title.® Similarly, it is not necessary for a person 
claiming on succession to the effects of a deceased person, to obtain a succession 
certificate before instituting a suit for the recovery of a debt due to the deceased, though 


circumstances, other persons may bo entrusted 
with the conduct of the suit.); 

[See also (’30) AIR 1930 Pat 455 (459) : 9 Pat 
885.] 

2. (’83) 7 Bom 467 (470, 471). (But a suit 
brought in 1856 before the Civil Procedure Code 
is not subject to this rule.) 

(’26) AIR 1925 Nag 183 (184). 

(•35) AIR 1935 Rang 327 (327). (Official Receiver 
should state in plaint that he is suing as receiver 
of the estate of some person.) 

[See also (’31) AIR 1931 Lah 559 (560). (Manager 
need not sue as such — It is enough if he is the 
manager and in fact sues on behalf of the 
family.)] 

3. (’27) AIR 1927 All 128 (130), 

4. (*18) AIR 1918 Gal 487 (488). 


ing absent and divided husband.) 

(’80) 5 Cul 700 (705). (Represoutativefl of a testa- 
tor who has created a trust can sue for its 
administration though not personally interested 
in the trust.) 

[See (’93) 20 Gal 498 (504) : 20 Ind App 25 (PC). 
(Widow could sue as such or as representing 
her minor adopted son.)] 

Note 3 

1. (*16) AIR 1916 P 0 202 (204): 431 A 113 (PC). 

2. (’08) 12 Cal W N 788 (739). 

[See however (’14) AIR 1914 Bom 286 (287) : 
88 Bom 618. (Where it has been held that if 
the suit without being dismissed is allowed to 
proceed, and before decree the letters ate ob- 
tained, a decree passed is not contrary to S. 190, 
Succession Act.)] 


5. (1865) 2 Suth W R 49 (50, 51). (Hindu widow 
cannot represent husband when sons are alive.) 

(’67) 7 Suth W R 455 (455). (In this case adopted 
son was living). 

(’89) 16 Cal 40 (56): 15 Ind App 195 (P C). (After 
adoption of a son to her husband widow repre- 
sents the adopted son during his minority.) 

(’81) 6 Cal 479 (481). (Hindu widow representing 
the estate of her deceased husband.) 

(*9S) 17 Bom 7.58 (770). (To mother’s stridhan 
daughters are legal representatives.) 

(1865) 2 Mad H C B 865 (366). (Wife represent- 


3. (’16) AIR 1916 P 0 202 (204) : 48 Ind App 118 
(P C). 

(’ll) 9 Ind Cas 122 (124) : 38 Cal 827 : 88 Bid 
App 7 (PC). (Obtaining of probate Bubseqnent 
to the institution of the suit but before decree is 
sufficient compliance with 8. 187 of Snooession 
Act.) 

•23) AIR 1928 Cal 1 (6) : 50 Cal 49. 

’14) AIR 1914 Mad 51 (54) : 87 Mad 175. 

I ’13) 19 Ind Cas 406 (409) ; 87 Bom 158. ■ 

< *35) AIR 1985 Gal 158 (159, 160) : 61 

4. (’16) A1B1916P 0 20a jaCM); M X 
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no decree vrill be passed before the production thereof.^ The obtaining of a probate or 
of a succession certificate in such cases is not a ‘‘step necessary to enable the plaintiff 
to institute the suit”® and consequently it is not necessary to allege in the plaint that 
the plaintiff has obtained the probate or the certificate. 

This rule, however, applies only to the institution of suits and does not prohibit 
the continuing of the suit already filed, by the legal representatives of a plaintiff dying 
during the pendency of the suit, provided the representative capacity is established 
before decree.^ 

6. Probate and letters of administration. — Sections 212 and 213 of the 

Succession Act provide that probate and letters of administration are necessary to 
establish any right to the proi)erty in cases to which the Section applies] but the 
Sections are expressly made inapplicable to particular cases and in those cases, a plaintiff 
may commence any action without a probate or letters of administration. See Notes 5 
to 8 below. A probate issued from a Native Court is not sufficient for instituting a suit 
in British India.^ Where a probate is not produced, the Court should grant time to the 
plaintiff* to produce the probate, and not dismiss the suit.^ See also Note 3 above. 

6. Hindus. — As regards a will made by a Hindu, probate is necessary under 
Section 213 of the Succession Act, only if the will is of the class mentioned below — 

(1) If the will is made on or after the 1st September 1870, within the territories 

which, on that date, were subject to the Lieutenant-Governor of Bengal or 
were within the local limits of Ordinary Original Civil Jurisdiction of the 
High Courts of Judicature at Madras and Bombay. 

(2) If the will is made outside those territories or limits, but relates to immovable 

property situate within those territories or limits. 

Therefore, it is not obligatory on executors or legatees under other wills to take 
out probate or letters of administration (with copy of will annexed) to establish their 
rights in a Court of law.^ 

Whore a Hindu dies intestate^ it is not necessary to obtain letters of administra- 
tion to the estate of the deceased (see Section 212, sub-section 2 of the Succession Act).* 


5. (’82) 4 All 485 (486). 

(*86) 10 Bom 107 (108). 

(’86) 13 Cal 47 (50). (Plaintiff bound to produce 
succession cortilicate before ho can obtain a 
decree.) 

(’70) 6 Mad 11 0 R 181 (133). 

(’93) 16 Mad 454 (465). (Application in forma 
pauperis to recover a debt dismissed for want of 
production of succession certificate — Held the 
dismissal was wrong.) 

(’93) 6 C P L R 157 (158). 

(’18) AIR 1018 Pat 295 (295) : 8 Pat L Jour 160. 
(’24) AIR 1924 Pat 625 (526). 

(’91) 15 Bom 105 (106). (Even compromise decree 
cannot be passed without succession certificate). 

The same rule will apply to applications for 
srecution of decree, 

(’90) 18 All 84 (85). 

(’92) 19 Gal 482 (486). 

(’93 20 Cal 756 (757). 

(’90) 20 Bom 76 (77, 78). (Application for execu- 
tion though made without Buccossion oertifloate 
is still one made in' accordance with law.) 


(’94) 16 All 26 (28). 

(*91) 16 Bom 265 (2G7). (Section 4, sub-s. 1 
cl. (b) of Act 1889 is not confined to execution 
of decrees passed subsetiuent to the Act.)] 

6 . (’93) 6 0 P L R 157 (158). (Case of succession 
certificate.) 

7. (’92) 16 Bom 519 (521). 

Note 4 

1 . (’94) 17 Mad 14 (16). 

2. (’83) 5 All 555 (550). (Certificate not produced 
in the time allowed— High Court refused to 
interfere with order of dismissal made by lower 
Court.) 

Note 5 

1. (’87) 14 Cal 87 (41). (Hindu will made before 
Ist September 1870— No probate necessary.) 

(’90) 17 Cal 272 (275). (Do.) 

(’98) 25 Cal 108 (108, 109). (Do.) 

(*82) 6 Bom 73 (75). (Will made in mofussil^ 
No probate necessary.) 

(’96) 18 All 260 (262), (Do.) 

2. See Note 8, Foot-note 5. 


a7B.i 
Notes 8-6 
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If the suit is to recover a debt due to the deceased, it is necessary that a 
probate, or letters of administration or a succession certificate should be produced, as 
otherwise no decree can be pissed (see Section 214 of the Succession Act). 

6. Mahomedans. — In the case of Mahomodans, it is not necessary to obtain 
a probate or letters of administration.^ See Sections 212 and 213 of the Succession Act. 
But it is, Jiowevor, necessary, if the suit is for the recovery of a debt due to the , 
deceased^ to produce a probate or letters of administration or succession certificate (see 
Section 214 of the Succession Act)*** as abbve. 

7. Indian Christians. — "Indian Christian** has been defined to moan a native 
of India, who is or in good faith claims to be of unmixed Asiatic descent and who 
professes any form of the Christian religion.^ Till the passing of the Native Christian 
Administration of Estates Act, 1901,^ tlie Indian Christians were governed by the 
Succession Act (1865) and, therefore, if the deceased died intestate, letters of adminis- 
tration were necessary and in case the deceased left a will, a probate of the will was 
necessary to establish any right to his property * But the Native Christian Admiiiistra- 
tion of Estates Act provided that Section 190 of the Succession Act shall not apply to 
the property of an Indian Christian who died intestate, and though a probate was still 
necessary in the case of a will, no letters of administration wore necessary in the case of 
intestacy. The law is tlie siime since the passing of the Succession Act, 1925, wherein 
Section 212 provides that no letters of administration are necessary to establish any 
right to any part of the property of the deceased. A probate, however, is necessary in 
the case of a will. A succession certificate is necessary in a suit to recover a debt due to 
deceased as above (Section 214). 


8. Europeans, Parsees, Jews and Armenians. — These persons are governed 
by the provisions of Section 212 (1) and Section 213 (1) of the Sucoession Act, and, 
therefore, it is necessary -to obtain a probate or letters of administration as the case 
may be to establish any right in a Court of law.^ 


9. Succession certificate. — In a suit for recovery of a debt due to a deceased 
person, the person claiming on succession to the effects of the deceased should produce 
a probate, or letters of administration, or a succession certificate having the debt 
specified therein, as otherwise no decree can be passed under Section 214 of the 
Succession Act. But if the debt is a joint family debt and the plaintiff claims by 


survivorship, no succession certificate is 


Note 6 

1. (*10) 8 Ind Caa 655 (656, 657) : 37 Cal 839. 

2. (*84) 8 Bom 241 (26.5). 

Note 7 

1. Section 2 (d) of tho Succession Act, 1925 
(XXXIX of 1925). 

2. Act Vn of 1901. 

3. Sections 190 and 187 of tho Succession Act, 
1865 (X of 1865). 

Note 8 

1. (*94) 18 Bom 837 (342). (fjetters of adminis- 
tration should be obtained in respect of tho 
whole estate.) 

(•27) AIR 1927 Bom 474 (476, 477): 61 Bom 771. 
(But Section 212 is not applicable to a suit for sale 


necessary.^ As to tho other cases where 


by a mortgagee against tho heirs of mortgagor.) 

Note 9 

1. (’95) 17 All 578 (580). 

(*95) 19 Bom 838 (339). 

(’99) 1 Bom L H 197 (199). 

(’96) 23 Cal 912 (913). (Continuation of suit by 
the sons.) 

(’96) 9 C P L R 65 (08). 

(’91 14 Mad 377 (379). 

(’94) 17 Mad 108 (117). (Succession certifioatenot 
necessary for coparcenary debt.) 

I ’97) 20 Mad 232 (234). -i- 

I *99) 22 Mad 380 (881). 

(’01) 1901 Pun Re No. 20. page 66. , . 

I ’10) 7 Ind Cas 806 (808): 88 Cal 182. (Imj^vtible 
estate— Succession certificate not neeaiwii ff 
recover debt due to last hdliler of estalA) ' V 
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Buooession oertifioate is not necessary, see the undermentioned cases.^ As to what is a 0# 7 R. ^ 
'*suit for debt" for the purposes of Section 214 of the Succession Act, see Notes 10 and Notes 
11 below. 


10. Suit for rent. — The word "debt" in Section 214 (1) of the Succession 
Act does not include rent, revenue or profits in respect of land used for agricultural 
purposes [see Section 214 (2)] and, therefore, no succession certificate is necessary to 
recover rent for agricultural land.^ The amount of the decree for rent deposited by 
defendant in Court is still rent and can be withdrawn without a succession certificate 
by the legal reprosontatives of deceased decree-holder.'^ 

11. Suit for debt. — Under Section 214 of the Succession Act the Court 
cannot pass a decree against a delator of the deceased in favour of a person claiming 
on succession to bo entitled to Iho effects of the deceased, except on production 
of a succession certificate, etc. As to what is a suit for debt, see Note 10 above and 
the undermentioned cases.^ 


12. Suit by or against a company. — See Order 29 llules 1 and 2, infra. 

13. Suit by or against a club. — See Order 1 Buie 8 Note 4, suj)ra. 

14. Cause title of the suit. — See Appendix A “Description of parties in 
particular cases." It is not, however, necessanj under this rule that the capacity in 
which the plaintiff sues should be stated in the cmise title of the plaint, although it is 


[See also (’91) 1 Mad L .Tour 079 (G80). (Where 
thoro is nothing to show that debt Iwlongs to 
joint family, succession certificate should i>o 
produced.)] 

[But tee (’07) 80 Mad 451 (458). (Impartible 
estate-— Claim by survivorship — Suit to recover 
debt duo to the last holder — Certificalo is 
necessary.)] 

2. (’912) 10 Boui 240 (241). (To file an award 
no succession certificate necessary.) 

(’96) 20 Bom 437 (438). (Curator suing under Act 
XIX of 1811 nef*d not produce succession certifi- 
cate.) 

(1858) 1858 ¥A B1 & El 03, Jones v. Thomson. 
(Rent duo after death of deceased —No succession 
c.ortificate necessary.) 

(*97) 20 Mad 102 (100, 107) : 24 Ind App 73 (PC). 
(Widow suing as trustee of endowment fora debt 
duo thereto— No succession certificate necosssiry.) 
(’94) 18 Bom 394 (390). (Rent accruing after 
death of deceased — No certificate necessary.) 
Note 10 

1. (’99) 20 Cal 530 (538). 

t’07) 17 Mad L Jour 257 (2.57). 

[See however (’91) 1 Mad L Jour 080 (082). 
(But in a suit on a bond tliough for rent, a 
succession certificalo is necessary.)] 

2, (’13) 18 Ind Cas 495 (495) (Cal). 

Note 11 

1. (’08) 30 All 315 (317). (Dower whether prompt 
or deferred is a debt.) 

(’91) 1891 Pun Re No. 88 page 429. (Do). 

(’94) 22 Gal 143 (150). (Suit on mortgage— Not a 
suit for debt — No succession cortilicato noces- 
sary.) 

('%) 19 Cal 886 (889, 840). (Do.) 

("J4) 16 All 259 (268). (DiaMating from 19 Gal 
330— Suit for Mlf on mortgage ~ Suooessiou 


coriificato neces.sary.) 

(’93) 10 Mad 04 (00). (Suit for foreclosure — No 
succe.ssion e-ortificato is necessary.) 

(’04) 28 Bom 030 (033, 035). (Suit for sale on 
mortgage — No succession eortificato is necessary.) 
(’89) i2 Mad 255 (257). (Suit on mortgage 
brought by the adopted son of the mortgagee — 
Not a suit for debt — No certificate under Act 27 
of 1800 is necessary for the purix)so of main- 
taining the .suit.) 

(’01) 24 Mad 22 (24). (Suit on mortgage --Not a 
suit for delit — No succession certificate is neces- 
sary.) 

(’88) 15 Cal 51 (57, 58). (Purchaser of mortgaged 
property is not a “debtor”.) 

(P.KX)) 1900 All W N 94. (95). (Suit for fore- 
closure.) 

(’00) 29 ^fiid 77 (79). (Suit on mortgage — But if 
personal remedy sought, succession certificate 
necessary.) 

(’08) 12 Cal W N 145 (150). (Do.) 

(’95) 18 ^lad 457 (458). (Suit for damages for 
wrongful detention not a suit for debt.) 

(*01) 28 Cal 240 (249). (Right for personal dccroo 
lieing conditional not a debt.) 

(’99) 1899 All W N 217 (218). (Arrears of annuity 
under a will is a debt.) 

(’99) 22 Mad 139 (141, 144). (Suit for accounts — 
Not a suit for debt.) 

(’05) 32 Cal 418 (420, 421). (Do.) 

(’70) 2 Cal 45 (54). (Suit for immovable property 
not a suit for debt.) 

(’09) 3 Ind Cas 492 (493, 494) : 30 Gal 492 (P B). 
(Debt existing in the life of a creditor but which 
hocamo payable only after his death is still a 
debt.) 

(’98) 2 Cal W N 691 (593). (Debt fallen duo tdneo 
the death of the creditor— No sucoession certifi- 
cate is nooossary.) 
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DEFENDANT’S INTBBBST AND UABILECT 


T B. i 
Botoli 

0. 7 B. 5 


a convenient plaoe to make snoh a statement. It is sufficient if the capacity in trhioh 
the plaintiff sues appears in the body of the plunt.^ The strict rules of English 
pleadings are not applicable to India.^ 


R. 5. [S- 50, para. 5.] The plaint shall show that the 
defendant is or claims to be interested in the 
subject-matter, and that he is liable to be 
called upon to answer the plaintiff’s demand. 


[Cf. 1877, S. 50, cl. 5.] 


1. Defendant's interest and liability. — This rule makes it necessary that 
the plaintiff should show the interest of the defendant in the subject-matter of the 
suit and his liability to meet the plaintiff’s demand.^ If the defendant is sued in a 
representative capacity, it is incumbent on the plaintiff to state the capacity in which 
the plaintiff seeks to make him liable, as otherwise any decree passed will bind no 
more than the defendant’s individual interest.^ As to the liability of the defendant in 
particular cases, see the cases cited below.^ 


Note 14 

1 . (*28) AIR 1928 Nag 319 (321). 

(*16) AIR 1916 Cal 164 (166). 

I *17) 1917 Cal 441 (442). 

< *19 AIR 1919 Cal 245 (247) ; 46 Cal 877. 

\’28) AIR 1928 Mad 445 (446). 

2. (*28) AIR 1928 Mad 445 (447). 

Order 7 Rule 5 — Note 1 

1. (*24) AIR 1924 Nag 191 (193, 194). 

2. (’32) AIR 1932 Mad 185 (186, 187). 

(»89) 12 Mad 434 (487). 

(’27) AIR 1927 P C 41 (41) (P C). (Suit against 
the daughtorindividuallyandnot as representing 
her father’s cstate—Decree does not bind estate.) 
(’67) 11 Moo Ind App 241 (265, 266) (PC). (Decree 
against the Tvidow — Reversioners not bound.) 
(’76) 1 Cal 133 (140) : 2 Ind App 275 (P C). 

(’35) AIR 1935 Mad 425 (426). (Suit against 
female OTvner having only limited interest — 
Plaintiff must give indication in plaint that it is 
estate or person against which he is proceeding.)] 
In the following cases it was held that where a 
creditor suesthe father alone fora debt contracted 
by the father and in execution sellstheright, title 
and interest of the father the purchaser does not 
get the son's interest : 

(’78) 8 Cal 198 (204) : 4 Ind App 247 (P C). 

(’82) 6 Bom 564 (566). (Suit against elder brother 
alone— Younger brother not affected.) 

(•80) 5 Cal 144 (146, 147). (Do.) 

(•82) 8 Cal 517 (527). 

{See also (’95) 22 Cal 903 (908). (Debtor dies 
leaving a will — Heirs on intestacy do not re- 
present him in a suit by the creditor — The suit 
is bad unless the estate is represented.) 

082) 8 Cal 898 (907).] 

3. (’90) 14 Bom 597 (60S, 604). (The other mem- 

of the family are bound by a decree properly 
pass^ against the manager.) 


(•08) 81 Mad 161 (162, 168). (Debts contracted by 
manager though amounting to a breach of civil 
duty binds minor members of family.) 

(’03) 26 Mad 214 (221, 223). (Debt incurred for 
family trade — Minor coparcener bound by the 
debt.) 

(’07) 9 Bom L R 1289 (1208). (Do.) 

(*98) 2 Cal W N 603(606). (Suit against son upon 
mortgage executed by father — Rule of damdupat 
does not apply to son's liability for interest.) 

(’02) 6 Cal W N 787 (793, 794). (Hindu, sons if 
liable to pay interest on mortgage.) 

(*97) 19A11 26 (32)(FB). (Do.) 

(*04) 28 Bom 383 (389). (Son liable to pay father’s 
debts whether father is dead or alive.) 

(’04) 27 Mad 71 (75). (Son not liable to pay sums 
misappropriated by father where the misappro* 
priation involves a criminal offence.) 

(’08) 32 Bom 848 (851, 852). (Debts referable to . 
father’s follies or caprices— Son not liable.) J 

(’02) 24 All 459 (460). (Sons and grandsons liable 
under mortgage bond executed by father.} 

(*83) 6 Mad 293 (294). (Father acknowledging to 
pay barred debt — Son liable to pay debt so 
acknowledged.) » . 

(’99) 28 Bom 454 (457). (Surety debts of 
bind the son.) 

(’04) 26 All 611 (614, 616). (Do.) ‘ . 

(;05) 28 Mad 877 (878). (Do.) ' 


[’88) 11 Mad 873 (874). (Do. 

(’07) 17 Mad L Jour 283 (284, 285). (Yet I|t3^ 
cannot charge the estate as surety.) 

(’04) 28 Bom 408 (411). (The surety debts ^ tbs 
grandfather are not binding on the grsildMO 
(’85) 7 All 716 (719). (Suit against spiid 
the heirs of a deceased Mahomedandoeil 
those heirs who were not parties to the I 
i ;’77) 2 Cal 895 (898). (Do.) • f “ V 

(’86 7 All 822 (826) (P B), (Do.) • ; 

(’76) 1 All 67 (6», 60) (ff B)^(Do.) t: 
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' If there are more defendants than one, the plaint should disclose a cause of 
action against each defendant and should state the interest of each defendant in the 
subject-matter and how each defendant is liable to meet the plaintiff’s demand.* 


R. 6. [S. 50, para. 6.] Where the suit is instituted after 
Grounds of exemption the expiratiou of the period prescribed by the 
from Hmiution lew. limitation, the plaint shall show the 

ground upon which exemption from such law is claimed. 
[1859,8.26.] 

Synopsis 

le Scope of the Rulee | 2 . *‘The plaint shall show.*’ 

Other Topics (miscellaneous) 

Exemption from limitation — Grounds of. See Note 2. 

Omission to show grounds of exemption — Effect. See Note 1. 

1. Scope of the Rule* — Where, but for some ground of exemption from the 
law of limitation, a suit would prima facie bo barred by limitation, it is necessary for 


(*89) 12 Mad 90 (91). (Heirs not represented being 
minors — Suit hi riding since their father is a party 
and represents them though not formally appoint- 
ed guardian.) 

(’G9) 12 Suth W R 41 (42, 44). (Adopted sou 
liable for adoptive mother’s debt only if ho suc- 
ceeds to her estate.) 

(’81) 8 Mad 42 (46). (Liability of Hindu sou 
limited to the extent of father’s assets received.) 
(’84) 8 Rom 220 (222, 223). (Son liable to pay 
. father’s debts even if assets arc in the hands of 
third parties.) 

(’89) 18 Bom 653 (654). (Though decree against 
sons might lie passed their liability in execution 
is only to the extent of the assets inherited.) 
(’68) 10 Suth W R 216(217). (Property alienated 
by Mahomedan heir for paying debts not liable 
to creditor of deceased.) 

(1865) 2 Suth W R 258 (258). (Heirs of deceased 
liable to the extent of assets for debts due by 
deceased.) 

(1865) 2 Suth WR 296 (297). (Heir can dispose of 
property for discharging the debts of the deceased.) 
(’69) 12 Suth W R 233 (283). (Heirs of a de- 
ceiised person are responsible for the debts due 
by him to the extent of the assets iu their pos- 
session.) 

(’84) 8 Bom 309 (310). (Legal representative not 
in possession of assets liable if he can become 
possessed of tho assets.) 

(’97) 20 Mad 446 (447). (If heirs received sufficient 
assets from deceased, they can be made even 
personally liable to the extent of the assets.) 

(*81) 1881 Pun Re No. 11, p. 11. (Legal represen- 
tatives can be sued without proof of receipt of 
assets from deceased.) 

(’79) 4 Gal 342 (IM, 846). (Person in possesadon 
of estate represents itiUtej^mpiobateiiobtaine^^^ 


(’05) 28 xMad 351 (.352, 368). (Creditor in possession 
of assets liable as executor de son tort.) 

(’85) 11 Cal 45 (51). (Decree against person in 
possession hinds estate ovou if ho is not the heir.) 

(’91) 14 Mad 454 (457). (Decree against person iu 
possession as representingostatc binds theestate.) 

(’79) 3 Cal L Rep 157 (158). (Suit against person 
in possession as representing estate of deceased 
binds the estate.) 

(’94) 21 Cal 311 (818). (Mahomedan widow in 
|K>S8Cssion of assets liable as representative.) 

(’82) 8 Cal 870 (373, 374). (Do.) 

(’85) 11 Cal 421 (429). (Mahomedan heir liable iu 
respect of proportionate share of assets received.) 

(’82) 4 All 361 (366). (Do.) 

(’95) 19 Bom 273 (276). (Do.) 

(*83) 9 Cal 406 (410). (Mortgagee of several pro- 
perties from heir-at-law can proceed against pur- 
chaser of one of them only to the extent to which 
that property is liable.) 

(’81) 8 Gal Ij Rep 447 (448). (Creditor of deceased 
Mahomedan cannot follow assets in hands of 
hona fide purchaser from heir-at-law.) 

(’81) 7 Cal L Rep 400 (463). (Do.) 

(’79) 4 Cal 402 (408) : 5 Ind App 211 (P C). (Do.) 

(’08) 80 All 352 (358, 359). (Estate of husband 
not liable for debts voluntarily incurred by wife 
to pay off husband’s debts during husband’s life- 
time.) 

(’95) 22 Cal 259 (262, 265, 266, 267). (Insolvent 
dying before filing schedule but after adjudica- 
tion — Widow and not Official Assignee is the legal 
representative of the insolvent for purposes of a 
suit by a creditor.) 

(*92) 16 Bom 238 (237). (Residue left by widow 
(Bombay school) not liable for personal debts of 
widow.) 

[See (’96) 20 Bom 838 (844, 845, 846).] 

4 . (’24) AIR 1924 Nag 191 (193, 194). 

3CPC. 98. 


0. 1 R. 5 
Note 1 


0. 7 R. 6 
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0. 7 R« 6 the plaintiff to show in the plaint such ground of exemption.^ If no such ground is 

Notes 1-2 shown in the plaint, it is liable to be rejected under Order 7 Eule 11 (d), infra. The 

plaintiff will not be allowed to show the ground of exemption at the trial by putting 
in evidence any docuiiients, such as acknowledgments of liability.^ But the Court may, 
save in exceptional circumstances, allow the plaint to be amended by making the 
necessary allegations.^ See also Note 7 to 0. 7 E. 11, infra. 


2. ‘‘The plaint shall show.’’ — It is sufficient that the ground of exemption 
is apparent on the face of the plaint. It is not necessary that the plaint should 
specifically, and in so many words, claim the ground of exemption.^ Thus, where the 
fact of minority is apparent on the face of the record, it is not necessary that the 
ground of exemption under Section 8 of the Limitation Act should be specifically 
pleaded.^ Similarly, where a plaint is presented on the re-opening date after court- 
holidays and the |)eriod of limitation has expired during the holidays, the fact that 
the ground of exemption under Section 4 of the Limitation Act was not specifically 
mentioned in the plaint will not entail the dismissal of the suit, inasmuch as the Oourt 
is bound to take judicial notice of the holidays.* On the same principle it has been 
held that where a plaint, presented to a wrong Court, is returned for presentation to 
the proper Court, the endorsements on the plaint will show tho applicability of 
Section 14 of the Limitation Act, and that therefore it is not necessary to specifically 
allege that ground of exemption.^ All that the rule requires is that the plaint should 
show a ground of exemption from limitation where the suit is instituted after the 
expiration of the period of limitation. But once that is shown, the rule does not 
preclude the plaintiff from relying U|X)n a 7iew ground of exemption at the trial. 
According to the High Court of Bombay, however, the new ground taken should be 
not inconsistent with that taken originally,® while, according to the Allahabad,® 
Calcutta^ and Lahore® High Courts and the Judicial Commissioner’s Court of Nagpur,® 
the new ground may even be inconsistent with the original one. Tho High Court of 


Order 7 Rule 6 — Nete 1 

1. (*82) AIR 1932 All 461 (464) : 54 All 506. 
(Acknowlodgment relied on — Plaintiff muet 
show it ^vas within period of limitation.) 

(*33) AIR 1933 Lah 491 (492). 

(’33) AIR 1933 Mad 675 (677). 

(’13) 18 Iiid Caa 391 (392) (Cal). 

(’23) AIR 1923 Nag 30 (31). 

(’10) 7 Ind Cas 455 (457) : 34 Bom 540. 

*86) 9 Mad 175 (182). 

*74) 21 Suth W R 47 (48). 

(*19) AIR 1919 Mad 332 (333). 

*24) AIR 1924 Nag 80 (80). 

*21) AIR 1921 Nag 94 (95); 59 Ind Cas 709 (710). 
(Payment of interest as such to save the bar of 
limitation cannot be pleaded in second appeal.) 
*37) 20 Nag L Jour 42 (46). 

*35) AIR 1985 Cal 255 (256). 

(’36) AIR 1936 Mad 545 (546). (It is obligator)^ as 
a matter of pleading to show the grounds upon 
which exemption from limitation is claimed.) 
(*87) AIR 1937 Mad 826 (828). 

(’35) AIR 1935 Cal 255 (256). 

2. (*03) 31 Cal 195(201). (Confirming 30 Cal 699.) 
(*34) AIR 1984 Lah 758 (756). 

(*34) AIR 1934 P C 208 (210) (PC). (Plea of fraud 
not allowed to be raised for the first time in 
arguments before Privy Council.) 


(’24) AIR 1924 Lah 702 (706). 

(’22) AIR 1922 Lah 39 (40) : 3 Uh 233. 

(’14) AIR 1914 Lah 337 (338) : 1914 Pun Re No, 83. 
(’24) AIR 1924 Pat 806 (806). 

3. (’18) AIR 1918 Lah 220 (220): 1918 Pun Re No. 
102. 

(’10) 7 Ind Cas 797 (797) (Mad). 

(’09) 3 Ind Cas 159 (160) : 34 Bom 250. 

Note 2 

1 [See (’37) AIR 1987 Mad 826 (828). (Documents 
relied on to save time filed in the suit and 
defendant in no way prejudiced — High Court 
refused to interfere with decree in plaintiff's 
favour.)] 

2. (’09) 2 Ind Cas 77 (78) (Cal). 

3. (’20) AIR 1920 Nag 200 (202) : 16 Nag L R 198. 
(’37) AIR 1937 Pesh 41 (41). 

4. (*23) AIR 1928 Lah 691 (592). - 

(’ll) 9 Ind Cas 167 (158) (Mad). jf 

(*08) 7 Cal L Jour 660 (562). 

[See however (’14) AIR 1914 Cal 858 (860).] 

5. (’08) 10 Bom L R 846 (848). 

6. (’36) AIR 1936 All 946 (949) ; 58 All 261 (ITB). 

7. (’10) 8 Ind Cas 81 (86) (Cal). (Distinguishing 
81 Cal 195.) 

also (*09) 2 Ind Cas 77 (78) (Cal).] 

8. (’22) AIR 1922 I^h 230 (282) : 2 Lah 18. 

9. (’21)AIRl921Nagl(l,2):17Nag‘LB2(»; 
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Madras^^ has dissented from the view of the Oalcutta and Lahore High Courts, and has 
held that a new ground of exemption can be urged only after amendment of the plaint 
so as to include the new ground. But where the plaintiff once amends his plaint by 
relying upon a new ground of exemption, it has been held by their Lordships of the 
Privy Council that he will not, thereafter, be allowed to rely upon the original 
allegation in the unamended plaint.^^ 

A plaintiff will not be allowed to rely upon a ground of exemption from 
limitation for the first time in appoal.^^ The Appellate Court has the same powers of 
rejection of plaint as the trial Court under O. 7 R. 11 (d).^^ Similarly, a defendant 
will not be allowed to raise objections on the ground of failure to set out the grounds 
of exemption, for the first time in appeal or revision.^^ 

This rule applies only to cases where the suit is barred prima facie a 
plaintiff, therefore, is not precluded from relying upon a ground of exemption from 
limitation, if, on the facts found, the plaintiff's claim appears to be barred.'® The 
plaintiff has to show that his cause of action accrued within the period of limitation.'^ 


R. 7. [New.] Every plaint shall state specifically the relief 
Relief to be epecifi- wMch the plaintiff claims either simply or in the 
caiiysuted. alternative, and it shall not be necessary to ask 

for general or other relief which may always he given as the Court 
may think just to the same extent as if it had been asked for. 
And the same rule shall apply to any relief claimed by the 
defendant in his written statement. 


[R. S. C., 0. 20 R. 6.] 


Synopsis 


1 . Relief. 

2. General or other relief. 

3. Alternative relief. 


3a. Suit under Section 77 of the 
Registration Act. 

4. Events happening after suit. 


1. Relief. — This rule and 0. 2 R. 2, sub-rulo 3 should be read together, and 
so reading them, the following general propositions may be deduced — 

(1) If the plaintiff, being entitled to more than one relief in respect of the same 

cause of action, omits to sue for any one of such reliefs, ho shall nob 
afterwards sue for any relief so omitted, 

(2) Every plaint shall state specifically the relief which the plaintiff claims, either 

simply, or in the alternative. 


10. (’83) AIR 1038 Mad 305 (39G). 

(■36) AIR 1936 Mad 546 (546). 

11. (’26) AIR 1926 P C 85 (66) : 48 All 457 : 53 
Ind App 187 (PC). 

12. (’07) 17 Mad L Jour 281 (282). 

(’21) AIR 1921 Nag 94 (96) : 69 Ind Oas 709 (710). 
[See alM('Sl) 20 Nag L Jour 42 (46). (If the 
plaintiff fails to make any averment of exemp- 
tion from the law of limitation in the plaint, 
he cannot be permitted in second appeal to 
amend hla plaint.)] 


13. (’24) AIR 1924 Nag 80 (80). 

(’23) AIR 1923 Nag 80 (31). 

14. (’17) AIR 1917 Mad 845 (845). 

(’09) 4 Ind Cas 923 (924) (Ijah). 

15. (’14) AIR 1914 Lah 408 (410) : 1914 Pun Re 
No. 70. 

(’19) AIR 1919 Lah 20 (21) : 1 Lah 89. 

16. (’19) AIR 1919 All 227 (228). 

(’22) AIR 1922 Oudh 186(130,137): 25 Oudh Cas 
89. 

17. (’28) AIR 1928 Lah 703 (764). 


0. 7 R. 8 
Note a 


0. 7 R. 7 
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aTR. 7 
Note 1 


(3) But a general or other relief need not, however, be specifically asked for, but 
may be given by the Court as if it had been asked for. 

Where a question arises as to whether a plaintiff has asked for a particular 
relief in his plaint, the whole of the plaint must be considered,^ and the substance and 
not merely tlio form of the plaint should be looked to.^ But this liberality of 
construction is subject to a limitation that tlie facts and documents which entitle the 
plaintiff to the relief claimed must be stated or referred to in his pleading. In 
Mahomed Zahoor Ali Khan v. Mt, Thakooranee Butta Koer? their Lordships of the 
Privy Council observed as follows : 

"Though this Committee is always disposed to give a liberal construction to pleadings in 
the Indian Courts so us to allow every question fairly arising on the case made by the pleadings 
to be raised and discussed in the suit, yet this liberality of construction must have some limit. 
A plaintiff cannot he entitled to relief upon facts and documents not stated or referred to by him 
in his pleadings." 

In Sri Mahant Govind Bao v. Sita Bam Kesho^^ their Lordships of the Privy 
Council observed tliat tho goneml rule that a plaintiff cannot be entitled to relief upon 
facts and documents not stated or referred to by him in his pleadings, does not apply 
where the substantial matters which constitute the title of all the parties are touched 
in the issties and have been fully put in evidence, in tho case. Relief can be granted in 
such cases on the basis of such matters.^ 

It follows from what has been said above that no relief can bo granted upon 
facts and documents not disclosed in the pleadings, nor dealt with by the issues or the 
evidence in the case.® Thus, where the plaintiff asks for a particular relief on a specific 

Order 7 Rule 7 — Note 1 

1. (’31) AIR 1931 Nag 198 (200): 27 Nag L R 
299. 

2. (*31) AIR 1931 Mad 94 (95). 

('ll) 11 Ind Cas 882 (884) (Cal). (Plaint in form 

for confirmation of possession but in substance 
for recovery of possession — Latter relief can 
given.) 

(’26) AIR 1926 Lah 417 (418). (Plaint badly 
drafted and bonce the relief sought not dearly 
brought out— If evidence is let in on right 
issues, appropriate reliefs can lie granted.) 

(’35) AIR 1935 Cal 744 (745). (Suit for declaration 
of existence of custom — Rciil relief sought being 
declaration of right based on custom — Relief 
really sought should be allowed.) 

[Sec also (’37) AlR 1937 Lah 1 (2). (Plaint 
crudely drafted— Kvidence on proper Isbucb — 

Proper relief should Vje granted.) 

3. (’68) 11 Moo Ind App 468 (474) (P C). 

4. (’98) 21 All 53 (69): 25 Ind App 195 (P C). 

[See also (’87) 14 Cal .592 (597). 

(*26) AIR 1926 Cal 1003 (1005). 

(’01) 24 All 90 (93). (Per Chamier, J.) 

(’3:4) AIR 19:43 Pesh 37 (37). 

(’24) AIR 1924 Mad 116 (117). (Title alleged 

to arise out of purchase— Roth courts giving 
decree on the basis of prescription without 
objection by defendant — Defendant cannot 
raise the objection in second appeal.) 

(’05) 6 Bom L R 288 (290). (Where on the 
pleadings, tho issues and the evidence tho relief 
sought is clear the rule that plaintiff is not 
entitled to relief not founded on the pleadings 
does not apply.)] 


5. (’86) AIR 1936 Pat 147 (149). (If a Court 
sees that tho plaintiff is entitled to tho relief 
which he claims, although on other grounds 
than those put forward in his claim, the Court 
would grant that relief if the defendant is not 
taken by surprise.) 

(’37) AIR 1937 Mad 223 (226). (Suit on promis- 
gory note— Cash consideration alleged by plain- 
tiff — Consideration in some other form proved 
— No surprise to defendant — Suit may be 

fiAprAPfi 1 1 

6. (1863) 1 Mad H C R 471 (477). 

(’09) 2 Ind Caa 492 (493) (Cal). (Relief restricted 
to property in plaint.) 

(’15) AIR 1915 Cal 339 (341): 43 Cal 103. (Plain- 
tiff cannot claim relief on defendant’s allegations 
abandoning his case.) 

(’70) 2 N W P H C R 407 (408). 

(’25) AIR 1925 All 59 (59). (Suit on lease— Lease 
not proved— Court not to give decree on plain- 
tiff’s title.) 

(’10) 8 Ind Cas 962 (965) (Low Bur). (Suit on one 
cause of action not to be decreed on another 
cause of action.) 

(’15) AIR 1915 Mad 74 (75). 

(’10) 6 Ind Cas 764 (765, 766) (Mad). 

(’86) AIR 1036 Pat 280 (231). (Suit by landlord 
for ejectment— Defendants recorded as raiyata— 
Plaintiff challenging entry, suing for declaration 
of his rights to property and for ejecting defen- 
dants— Decree by Court should be confined to 
relief asked for— It should not grant declaration 
that defendants are tenants, in respect of land 
in dispute.) 

(*38) AIR 1988 Lah 296 (299) (SB). (Plaintil! not 
proving facts constituting his cause oi action'^ 
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ground, he cannot be granted the same relief on a different ground which is not at all 
disclosed in the plaint.^ A plaintiff suing for a declaration of title to a certain property 
under a sale deed executed in his favour cannot succeed on the ground of adverse 
possession if the facts in support of that ground are not disclosed in the plaint.^ But 
where a ground of relief is disclosed in the plaint, the fact that the plaintiff asked 
for the relief on a different ground will not disentitle him to relief on the ground 
disclosed in the pleading.^ 

Where a plaintiff claims a larger relief than he is entitled to, the suit should not 
})e dismissed on that ground, but the plaintiff should be given the relief he is entitled 
to,^® unless the ground on which the lesser relief can be granted is inconsistent with 
the case of the plaintiff as set out in his pleadings or would lead to a determination of 


Suit should not be decreed on proof of different 
facts which defendant had no opportunity to 
controvert.) 

[See (’99) 21 All 63 (69): 25 Ind App 195 (P C). 
(*35) AIR 1935 Rang 84 (35). (It is wrong for a 
Judge to pass a decree which iaentircly different 
from the prayer in the plaint.) 

(’84) AIR 1934 Rivng 139 (144). (Body of plaint 
not mentioning the relief for mesne profits — 
Court-fee not paid — 'Mosno profits not estimated 
— Only mention in prayer — Mesne profits 
cannot be granted.)] 

[See also (’82) AIR 1932 All 368 (855). 

(’35) AIR 1935 Cal 234 (238). (Plaintiff’s whole 
case rejected — Held that Court was not justified 
in granting ndief on equitable grounds.)] 

7. (’68) 10 Suth W R 189 (189). (Pre-emption on 
basis of plaintitf being a coparcener with the 
vendor — Decree on the ground of vicinage not 
to bo given.) 

(’27) AIR 1927 Lah 36 (36). (Where plaintiff 
claimed casement by proscription, no relief can 
be given on basis of a natural right.) 

(’20) AIR 1920 Pat 195 (196). (Do.) 

(’69) 3 Beiig L R App 142 (142). (Suit for pre- 
emption on ground of partnership — Plaintiff 
cannot get relief on the ground of vicinage.) 

(’70) 2 N W P If C R 407 (408). (Title claimed 
under a will — Decree not to be given as on 
inheritance.) 

(’35) AIR 1935 Pat 105 (109). (Suit for compen- 
sation against municipality on ground of unlaw- 
ful removal of c.crtain materials— Plaintiff on 
failure of that ground claiming compensation on 
ground that statute itself allowed compensation 
for removal of structures — Relief cannot be 
granted.) 

8. (’08) 31 Mad 531 (531, 532). 

(’33) AIR 1933 I^ah 25 (27): 13Lah677. (Adverse 
lK)sscssion should be pleaded.) 

9. (’18) AIR 1918 Cal 802 (803). 

(’34) AIR 1934 All 990 (993). 

(’74) 21 Suth W R 121 (122). 

(’•S2) 8 Gal 926 (9.30, 931). (Suit for rout ou 
kabuliyat— Suit for rent may be decreed on other 
evidence if kabuliyat not proved.) 

(’35) air 1935 Pat 503 (603). (Omission to indi- 
cate in plaint basis of relief— Suit cannot fail if 
ulWacts are stated.) 

[See also (’81) 6 Cal 812 (814). 


(’90) 14 Bom 213 (220, 221).] 

10. (’18) AIR 1918 Mad 300 (307). 

(’06) 28 All 482 (487) : 33 Ind App 81 (PC). 

(’80) 4 Bom 584 (588, 589). 

(’16) AIR 1916 Cal 647 (548). (Claim for Rs. 40— 
Only Ra. 30 found due — Decree should bo for 
Rs. 30 and suit should not be dismissed.) 

(*67) 7 Suth W R 92 (93). 

(’88) 11 Mad 94 (97). 

(*1.3) 19 Ind Cas 848 (848) (Mad). (Decree for 
admitted amount passed though plaintiff claim- 
ed larger figure.) 

(’30) AIR 1930 All 225 (244): 52 All 619 (V B). 
(’13) 21 Ind Cas 724 (729) (Mad). (Plaintiff claim- 
ing whole of property — A share in it can be 
decreed.) 

(’17) AIR 1917 Mad 884 (884, 885). (Exaggera- 
tion of plaintiff’s claim is no ground for dis- 
missal of the suit.) 

(’17) AIR 1917 Nag 31 (32). 

(»19) AIR 1919 Lah 339 (341) : 1919 Pun Ro No. 
13. (Plaintitf claiming whole of property under 
custom — Custom not proved — Decree for half of 
the property under Mahomedan law awarded.) 
(’23) AIR 1923 Sind 5 (8); 16 Sind L R 112 (FB). 
(’16) AIR 1915 All 116 (117, 118). (Plaintiff sued 
for possession — Possession subject to conditions 
of service decreed.) 

(’31) AIR 1931 Bom 473 (476). 

(*36) AIR 1936 Mad 252 (255). 

(’36) AIR 1936 Lah 673 (675). (Both parties over- 
stating respective claims is not sufficient to 
defeat plaintiff’s claim.) 

(’38) AIR 1938 Mad 270 (271). (Property dedi- 
cated for use of whole Brahmin community — 
Suit by represeutatives of Brahmin VadagalaiSri 
Vaishuavite community claiming exclusive title 
— Negativing of title as claimed held could not 
preclude Court from granting relief which they 
were entitled to get as members of Vadagalai 
community.) 

(’37) AIR 1937 Pesh 81 (82). 

[See also (’29) AIR 1929 Lah 667 (669). (Punjab 
Laud Alienation Act, 3. 16 prohibits the per- 
manent alienation — Application forsjile — Heliof 
by way of attachment may bo grantOvI.) 

(’30) AIR 1930 Mad 567 (568).] 

[See however (’21) AIR 1921 Lah 336 (336, 
837). (Plaintiff’s case partly false — Whole suit 
should be dismissed.)] 


0.1 A. 7 
Note 1 
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0« 7 Ri 7 the issues which would embarrass the defendant.^^ Nor is it a ground for dismissing a 
Motes 1-2 suit that groundless charges of fraud are made by the plaintiff in his plaint, provided 
he has a good cause of action. But a Court cannot grant a larger relief than that 
claimed, even if the plaintiff is really entitled to it, unless the plaintiff gets the plaint 
amended with the leave of the Court.^^ A plaintiff, who has established facts which 
would entitle him to the particular form of relief claimed, should not be debarred from 
obtaining that relief merely because the allegations made by liim have not been 
established in their entirety}^ 

Where the plaintiff has omitted to ask for the appropriate reliefs, he. may apply 
for amendment of the plaint by inserting a prayer for the grant of such reliefs. See 
Order 6 Eule 17 Note 9. 

A Court will not grant any relief which it cannot enforce^® or which is useless 
and unprofitable to the parties.^® 

2. General or other relief. — A general or other relief need not be specifically 
asked for in the plaint, but can always bo granted by the Court as if it had been asked 
for. Where, from mistake or inadvertence, the plaintiff omits to pray for the proper 
relief, or, if the relief claimed in the plaint is not wholly sufficient or appropriate, the 
Court has always the power to grant the proper relief according to the circumstances 
of the case.^ Thus, a Court can always award future interest on the sum found to be 


11 . (’18) AIR 1918 Mad 300 (807). 

12 . (’17) AIR 1917 P C 116 (117) ; 42 Bom 380 : 
45 Ind App 61 (P C). 

(’ll) 9 Ind Cas 429 (431) (Oudh). 

[But see (’78) 2 Cal L Rep 18 (21, 22).] 

13 . (’66) 5 Suth W R 127 (128) (P C). (Mesne 
profits.) 

(’83) AIR 1933 Lah 193 (194). 

(*03) 30 Cal 516 (519). 

(’32) AIR 1932 Lah 251 (251). (Declaration asked 
as regards ancestral property — Declaration as 
regards self-acquisition also not to be given.) 
(’18) AIR 1918 Mad 998 (1002) : 40 Mad 1 (7, 8) 
(F B). 

[But tee (’82) AIR 1932 Rang 141 (142). (There 
is no provision in the Civil Procedure Code that 
a man cannot get a decree for more than the 
amount which ho has claimed in his plaint 
without the plaint being amended — This was 
a suit under Workmen’s Compensation Act 
(1923).] 

14 . (*36) AIR 1936 Pat 147 (149). 

15 . J’84) 10 Cal 625 (527). (Prayer for relief which 
Court cannot grant should be treated as a mere 
surplusage.) 

(’26) AIR 1926 Pat 805 (812) : 5 Pat 595. 

16 . (’25) AIR 1925 Oudh 598 (600). (Court can- 
not be required to do what is useless and un. 
profitable.) 

(’27) AIR 1927 Pat 286 (287). (Courts wiU not 
make infructuous declarations.) 

Note 2 

1 . (’05) 27 All 326 (331) : 32 Ind App 123 (P C). 
(*29) AIR 1929 All 666 (656). (Though declara- 
tory relief was not asked for, it can be given in 
appropriate circumstances.) 

(’26) AIR 1928 All 172 (176, 176) : 50 All 669 
(F B). (Court not confined to the language of 
the relief claimed — Wider relief if plaintiff is 


entitled thereto can be given.) 

(’05) 27 All 97 (122) (P B). (Court not prevented 
from applying principles of justice, equity and 
good conscience by any inapt or inappropriate 
>vords in the plaint.) 

(’27) AIR 1927 Bom 125 (127). (Plaintiff praying 
for payment to himself — Under this rule pay- 
ment can be decreed to plaintiff and defendant 
partner.) 

(’78) 1 Cal L Rep 144 (146). (IMaintiff doubtful 
as to precise form of relief he was entitled lo — 
He may ask for such a relief as Court may think 
fit to give.) 

(’72) 17 Suth W R 432 (439). (If plaintiff should 
mistake the relief to which he is entitled, Court 
may afford him an agreeable relief.) 

(’22) 4 Lah L Jour 893 (896). (Court to grant the 
appropriate relief.) 

(’30) AIR 1930 Nag 92 (94) ; 26 Nag L R 94. 
(Court can grant relief though not specifically 
prayed for in plaint if facts pleaded and found 
proved show that plaintiff is entitled to it.) 

(’31) AIR 1931 Oudh 875 (377). (Land for the 
possession of which the suit was brought was 
wakf property — Court has jurisdiction to pass 
such order as may be just and proper.) 

(*30) AIR 1930 Pat 71 (74). 

(’30) AIR 1930 Nag 273 (278) : 26 Nag L R 277. 
(Plaintiff failing to prove his case might obtain 
relief on facts pleaded by defendant and found 
correct.) 

(’23) AIR 1923 Pat 886 (890). (There was no 
prayer for general relief — Yet it was granted.) 

(’82) AIR 1932 Lah 401 (411): 18 Lah 618 (F B). 
(Courts to mould the relief according to facts 
proved and consistent with plaintiff 's pleadings.) 
[See also (’31) AIR 1931 Mad 45 (46) : 64 Mad 
862. 

(’88) AIR 1988 Pat 695 (696).] 
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due to the plaintiff, even though the latter has not olaimed it.^ The Court may in a 
suit for exclusive possession pass a decree for joint possession.® Similarly, in a suit for 
sale of mortgaged property the Court may pass a personal decree against the mortgagor, 
defendant provided the claim under the personal covenant is not barred by limitation.^ 
Again, where the Court cannot decree partition because all the coparceners are not 
parties, it can grant the plaintiffs a declaration as to their title.® 

But the power to grant such relief is controlled by the following considerations — 
(1) The relief granted should be based on facts stated or referred to in the plaint 
and should not be inconsistent with the case set up by the plaintiff® or with the relief 
claimed by him.^ Thus, the Court cannot pass a decree for possession of property 
in a suit for confirmation of possession, inasmuch as the relief of possession is not 
consistent with the case set up" by the plaintiff or with the relief claimed by him.® 
Similarly, in a suit for injunction on the basis of title, the Court cannot declare that 
the plaintiff is entitled to a right of easement, jointly with the defendant.® For other 
illustrations, see the undermentioned cases.^® 


2 . (*21) AIR 1921 Lah 125 (126) : 2 Lah 256. 

3 . (’26) AIR 1926 Lah 567 (568). 

(’09) 2 Ind Caa 492 (493) (Cal). 

(’09) 3 Ind Caa 54 (54) : 5 Nag L R 105. 

(’30) AIR 1930 Mad 567 (568). 

(’14) AIR 1914 Mad 128 (130) ; 38 Mad 1036. 
(Suit for ejectment — Decree for joint possession 
passed.) 

(’13) 21 Ind Cas 724 (729, 733) (Mad). (In suit 
for ejectment, a share of the property can bo 
decreed to the plaintiff.) 

4. (’25) AIR 1925 P C 280 (288) : 52Ind App418 : 
5 Pat 135 (P C). 

(’02) 24 All 456 (457). 

<’82) 4 All 281 (283). 

(’06) 29 Mad 491 (495). 

[But tee (’29) AIR 1929 Oudh 303 (304).] 

5. (’31) AIR 1931 Sind 74 (75). 

6 . (1806) 13 Ves 114 (120), Hiern v. Mill, 
(Referred to in A 1 R 1923 Pat 386.) 

(’72) 11 Moo Ind App 468 (473, 474) (P 0). 

(1878) 10 Oh D 502 (508), Gargill v. Bower. 
(*05) 27 All 325 (331) : 32 Ind App 123 (P C). 
(Appropriate relief was granted.) 

(’21) AIR 1921 Pat 14 (17) : 6 Pat L Jour 190. 
(’74) 22 Suth W R 248 (254). 

(’17) AIR 1917 Cal 367 (368). (Alternative prayer 
not included in the general relief.) 

(’04) 31 Cal 433 (440). (A prayer for general relief 
must be limited by the ^cts alleged and by the 
prayer for express relief.) 

(*73) 21 Suth W R 8 (10). 

(’23) AIR 1928 Pat 886 (390). 

(’33) AIR 1983 Nag 116 (116) : 29 Nag L R 100. 
(Plaintiff claiming property as owner cannot 
succeed as trustee.) 

(’92) 16 Mad 489 (490). (Plaintiff's title found 
against — Joint right of easement in favour of 
plaintiff and defen&nt not to be decreed.) 

(’14) 28 Ind Cas 382 (885) (P C). (ReUef on a 
wholly different basis not to be given.) 


(’70) 5 Beng L R 682 (690). (Inconsistent relief 
cannot be given under the general prayer.) 

(’92) 21 Cal 116 (120, 121). (Mere insertion of the 
general prayer clause in the plaint is not suffi- 
cient — There must bo some other evidence.) 

(*67) 7 Suth W R 145 (146). (Jagirdar’s right 
pleaded — A suV)ordinate right of occupancy not 
to bo granted.) 

(’16) AIR 1916 Oudh 255 (257). (Relief vague and 
based on allegation outside pleadings — Allega- 
tion if allowed turning character of suit-- -Relief 
should not Ix) granted.) 

(’29) AIR 1929 Lah 126 (127). (Relief to 1)6 
granted should not go beyond the scope of the 
suit or the facts proved.) 

(’33) AIR 1933 Lah 267 (268). 

(’36) AIR 1936 Cal 465 (468). 

(’38) AIR 1938 Mad 865 (878). 

7 . (’97) 7 Mad L Jour 50 (51). (Suit by usufruc- 
tuary mortgagee for possession — liecree for 
return of mortgage money cannot be given.) 

(’33) AIR 1933 Lah 267 (268). 

(’29) AIR 1929 Oudh 303 (304). 

(’24) AIR 1924 Bom 507 (508). (Application for 
inventory of the property of the deceased for the 
appointment of a curator and “other reliefs” — 
“Other reliefs” could only be read in connection 
with the main reliefs prayed.) 

8. (’21) 63 Ind Cas 2 (.3) (Pat). 

9. (’92) 15 Mad 489 (490). 

10 . ('24) AIR 1924 Lah 713 (716) : 5 Lah 509. 
(Suit for speciffc performance — Damages also 
awarded under general relief.) 

(’04) 28 Bom 153 (161, 162, 163). (Suit for sale— 
Redemption in favour of prior mortgagee passed.) 
’ll) 14 Ind Cas 845 (848) (Cal). (Do.) 

’lO) 8 Ind Cas 64 (64) (Mad). (Suit for cancella- 
tion of sale deed — Decree for unpaid purchase 
money passed.) 

(’17) AIR 1917 Low Bur 8 (4). (Suit for .share of 
inheritance treated as administration suit.) 

(’74) 18 Bong L R 243 (252) (P B). (Suit for rent 
on kabuli^'at — Rent at previous rate decreed as 
kabuliyat was not proved.) 


0. 7 R. T 
Mote 2 
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Oi 7 R. 7 (2) The relief granted should bo based on the same cause of action as the relief 

Note 8 claimed in the suit.^^ 

(3) The relief granted to the plaintiff should not be of an entirely different 
description from the relief claimed in the plaint. The plaintiff ^'cannot desert the 
specific relief prayed; and under the general prayer ask specific relief of another 
description, unless the facts and circumstances charged by the bill will, consistently with 
the rules of the Court, maintain that relief.***^ Thus, an injunction will not ordinarily 
be granted under the power to grant general relief.^* “It must be expressly prayed^ 
because the defendant might by his answer make a different case under the general 
prayer from what he would, if an injunction were specifically prayed.”^* The test^ 
therefore, in such cases is to see wdietlier the defendant will not bo taken by surprise or 
be embarrassed by such relief being granted;^® There can be no surprise if the relief 
granted is consistent with that claimed and with the case raised in the pleadings^^ or if 
the parties knew the case which had to be triod.^^ Thus, a declaratory decree may be 
passed in a suit for possession of property, or a decree for joint j) 08 session can be 
passed in a suit for partition by metes and bounds, where the property happens to be 
impartible,^® provided there is no surprise under the circumstances of the case to the 
defendants. Similarly, damages may bo awarded in addition to a decree for specific 
performance,^® or an account directed to bo taken in a suit for money But the Court 
cannot jiass a decree for a general taking of accounts of a partnership in a suit to recover 
plaintiff's share alone in one item of the partnership assets,®® nor can it, in a personal 


11 . (’OU) .S Ind Cas 40vS (414, 415) (Cal). (Relief 
conformable to the case made in the plaint can 

given.) 

(*05) 27 All 174 (176). 

(*12) 13 Ind Cas G50 (051) (Lah). (When a plain- 
tiff sues to redeem a certain mortgage that 
particular mortgage is his cause of action — To 
shift the attack to later uiortgago is to change 
the suit into one based on diiTcroiit cause of 
action.) 

(*17) AIR 1917 Cal 3G7 (368). (General prayer 
does not cover a relief based on different cause of 
action.) 

(’38) AIR 1938 Lah 71 (71) : I L R (1938) Lah 
511. (Suit for compensation on express agree- 
ment — No relief under S. 70, Contract Act, 
asked— Court cannot decree suit on principles of 
Section 70.) 

12 . (1806) 13 Ves 114, Hiern v. Mill. (Referred 
to in A 1 R 1923 Pat 386 — Per Lord Erskine, 
L. C.) 

(1837) 2 Moo Ind App 353 (389, 890) (P C). 
(Relief of a different description can be given if 
such a relief cun bo sustained by the allegations 
in the plaint.) 

(•16) AIR 1916 Cal 829 (833, 837) : 43 Cal 743 

(FB). 

(’24) AIR 1924 Lah 324 (325). 

(’37) AIR 19.37 Oudh 484 (487) : 13 Luck 584. 
(Phiintiff claiming decree for money found due 
from defendants on taking accounts — Decree 
declaring plnintid’s right to a share of the 
money with the defendants cannot be passed — 
Further decree cannot be passed against defen- 
dants against whom tho plaintiff did not origi- 
nally claim any relief.) 

13. 7 Hare 69 (98, 99, 100), Castelll v. Cooke. 


(’81) 6 Cal 485 (489, 490). 

also (’29) AIR 1929 All 430 (431, 482). 
(Injunction is only an alternativo within tho 
discretion of the Court and is not an indepen- 
dent form of relief.)] 

14 . Story’s Equity Pleadings S. 41, p. 87, (Cited 
in 19 Bom 323.) 

15 . (’16) AIK 1916 Cal 829 (837, 888) : 43' Cal 
743 (FB). 

(’08) 3 Ind Cas 408 (414, 415) (Cal). 

(’28) AIR 1928 Bom 484 (486) : 52 Bom 875. 

(*26) AIR 1926 Lah 417 (418). (Case should not 
be allowed to be defeated owing to technicality.); 

(’19) AIR 1919 Sind 98 (99) : 13 Sind L K 150. 
(Prayer for demarcation and possession includes- 
ejectment— Ejectment can bo granted though 
relief not specifically asked for.) 

(’23) AIR 1923 Pat 386 (390). 

(’36) AIR 1986 Cal 465 (468). 

16 . (’16) AIR 1916 Cal 829 (837, 888) : 48 Gal 
743 (FB). 

(’36) AIR 1936 Cal 465 (468). 

17 . (’26) AIR 1926 Lah 417 (418). 

18 . (’23) AIR 1923 Lah 422 (423). 

(’24) AIR 1924 I.ah 824 (325). 

(’29) AIR 1929 All 555 (555). (Suit for possoflsion 

— Declaration that transfer by widow to defen- 
dant was void beyond widow’s lifetime granted 
under general prayer.) 

(’16) AIR 1916 Pat 94 (95). (Suit for poss^on— > 
Declaratory decree that plaintiff is entitled to 
possession after expiry of term passed.) 

19 . (’21) AIR 1921 All 106 (107) : 48 All 818. 

20. (’24) AIR 1924 Lah 713 (716) : 5 Lah 609. 

21 . (’19) AIR 1919 Cal 296 (805). 

22. (’19) AIR 1919 Mad 146 (148). 
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claim, pass a decree for sale of property in default of the payment of the sum decreed 
Where a reversioner sues a Hindu v^idow for an injunction restraining her from 
committing waste and in such a suit prays for the appointment of a receiver, he is not 
entitled to a declaration of his reversionary right if he fails to establish his right to 
the reliefs claimed.^^ It has been held by the Bombay High Court that in a suit for 
dissolution of marriage or in the alternative for a declaration that the marriage is a 
nullity, it is not open to the Court to pass a decree for judicial separation, such relief 
not being 'general or other relief * within the meaning of this rule.*® 

A Court cannot, under the power to grant further relief, pass a decree in 

favour of a pro forma plaintiff if it is found that tho real plaintiff is not entitled to 

the relief claimed.*® 

An equitable relief under this rule may be granted even by the Appellate 
Court,*^ 'though it will be slow to interfere with the discretion exercised by the trial 
Court in granting appropriate relief under this rule.*® 

8. Alternative relief. — ‘^A person may rely upon one sot of facts if he can 

succeed in proving them, and he may rely upon another set of facts if ho can succeed 

in proving them.**^ Thus, a plaintiff may claim specific performance of a contract, or, 
in tho alternative, cancellation of tho contract and damages.* Where A and B are 
tenants of the same landlord, in a suit for Ichas possession by A against B and the 
landlord, refund of salami or rent paid to tho landlord can be granted if tho right to 
Ichas possession is found against.* Similarly, a plaintiff may in a suit on a negotiable 
instrument claim in tho alternative a decree on the original consideration.^ Bo also, in 
a suit based on tenancy, the plaintiff can claim damages for use and occupiiion in the 
alternative.® Again, a pre-emptor may allege that the vendor has no title to part of tho 
property and may alternatively offer to pre-empt the whole, if the Court finds that the 
vendor had title to sell the whole.® An injunction, it has been held, is an alternative 
relief within the discretion of the Court and not an independent relief under Section 
35 (a) of tho Easements Act.^ But in all such cases plaintiff has to set out the facts 
relied on by him in his alternative claim distinctly and separately.® lie cannot bo 
allowed to pick out such of the allegations as will support any alternative case pub 
forward by him.® If the facts are not stated in the plaint, the plaintiff cannot claim 

23. (’26) AIR 1926 Oudh 660 (652). 

24. (’16) AIR 1916 V C 117 (119) : 39 Mad 634 ; 

43 Ind App 207 (PC). 

25. (’38) AIR 1938 Pom 65 (67). 

26. (’03) 31 Cal 433 (440). 

27. (’26) AIR 1926 Cal 434 (436). 

28. (’26) AIR 19-26 Lah 417 (418). 

(’G7) 7 Suth W R 180 (181). 

Note 3 

1. (1887) 35 Ch D 492 (499), Owen v. Morgan. 

(Per Lindley, L. J.) 

(’72) 9 Bom H C R 1 (6). (Plaintiff may from the 
Ix^giuning put forward an altorniitivo caso.) 

[See (1878) 7 Ch D 473 (489), Davy v. Garret.] 

2. (’24) AIR 1924 Bom 119 (127) : 48 Bom 269. 

(^(.‘ction 37 of the Sp^cido Relief Act.) 

3. (’26) AIR 1925 Cal 198 (194). (Suit for khas 
possoKsion — Alternative claim for refund of 
ndlnmi.) 

4. (’18) AIR 1918 P 0 146 (146) : 46 Cal 668 : 46 
in.l App 83 (P 0). 

(’ 24 ) AIR 1924 Mad 620 (521). (Claim for money 


duo based on tho original dealings may bo com- 
bined with a claim for tho samo money as duo 
under a pro-noto.) 

(’12) 14 Ind Oils 399 (401) : 8 Nag L R 7. 

(’24) AIR 1924 Lah 144 (145) : 4 Lah 108. 

(’30) AIR 1930 Bom 6() (68). (As to wlicn a docreo 
on tho original consideration cannot bo passed, 
see the obsorvations made in this case.) 

[See however (’33) AIR 1983 All 109 (109). 
(Whore tho loan is not independent of tho pro- 
missory noto no decroo can be given even on 
tho receipt given for money paid.)] 

5. ('ll) 11 Ind Cas 863 (864) (Low Bur). 

(’32) AIR 1932 Gal 41 (43). 

’24) AIR 1924 Oudh 97 (98). 

(*26) AIR 1926 Mad 1071 (1072). 

[See also (’33) AIR 1933 Lah 16 (17) : 13 Lah 
661. (Suit ofi contract— Compensation can be 
grauted.)] 

6 . (’29) AIR 1929 All 398 (399). 

7. (’29) AIR 1929 All 4.30 (431, 482). 

8. (’20) AIR 1920 Cal 93 (95). 

9. (*10) 6 Ind Caa 472 (472) : 37 Cal 856. 


0.TK.7 
Notes 2-S 
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0< 7 B> 7 the alternative relief without amending the plaint.^** In a suit by a son to set aside a 
NotMS-i transfer by hia mother, the plaintiff specifically alleged that his mother was of unsound 
mind, and stated fuitlier that she was under the control of the donee. The Privy 
Council was inclined to the view that the claim based on undue influence cannot be 
entertained as it was not specifically pleaded.^^ So also in a suit on a hundi, the Privy 
Council declined to pass a decree on the original consideration as such an alternative 
relief had not been prayed for.^* 

But where in a suit all the facts giving rise to the alternative claim are fully 
stated in the plaint ^ the fact that the jdaintiff has not formally asked for the relief 
on the alternative claim is no bar to the granting of the relief on that basis.^* 

The plaintiff might rely upon different allegations in the alternative claim even 
though they may be inconsistent with each other. See Order 6 Rule 2 Note 6, 

A prayer for alternative relief cannot be converted into one for additional 
relief.'^ A plaintiff praying for a relief and also for a lesser relief in the alternative, 
cannot bo deemed to have waived his right to the relief originally claimed.^® Where 
the plaintiff asks for one of two alternative reliefs and is granted one, he cannot, in 
appeal, contend that he should be given the other relief.^® 

3a. Suit under Section 77 of the Registration Act. — In a suit under 
Section 77 of the Registration Act, 1908, no other claim, such as a claim for possession 
and mesne profits, can bo coupled with the prayer to enforce registration of the 
document. The reason is that the purpose of such a suit is strictly limited; a special 
period of limitation is prescribed for it and the court-fee leviable is separately provided 
for. The allowing of another claim to be included in such a suit will completely alter 
its scope and character.^ 

4. EYents happening after suit. — The ordinary rule is that the rights of 
parties must be determined as at the date of the action, and not on the basis of 'rights 
which accrued to them after the institution of the suit.^ Thus, where the plaintiff has 
no cause of action at all to institute the suit, he will not ordinarily he allowed to take 


10. [See (*28) AIR 1928 Sind 103 (104) : 23 S in 
L R 370. (Plaintiff cannot change his case in 
the second appeal especially when he has made 
no application to amend his plaint.)] 

11. ('06)33 Cal 773(782,783): 33 Ind App 86 (PC). 
[See (’33) AIR 1933 Lah 1045 (1046). (Altorna- 

tlvu prayer put forth after several yearsin appeal 
on facts contradictory to allegation in plaint 
should not be allowed.)] 

12. (’18) AIR 1918 P 0 146 (146) : 46 Cal 663 ; 
46 Ind App 33 (P C.) 

13. (’32) AIR 1932 Nag 23 (26, 27) : 27 Nag L R 
327. 

(’31) AIR 1931 Rang 139 (143): 9 Rang 56. (Suit 
on pro-note insufficiently stamped — Plaintiff is 
yet entitled to decree on original consideration 
if plaint discloses such cause of action.) 

(’82) 4 All 281 (283). 

(’12) 15 Ind Cas 268 (269, 270) (Cal). 

(’26) AIR 1926 Cal 831 (834) : 53 Cal 418. (Mort- 
gage deed invalid because of subsequent altera- 
tion— Mortgagee can recover upon the original 
consideration.) 

(*82) 4 All 245 (247, 248). 

14. (’24) AIR 1924 All 271 (272). 


d 15. (’14) AIR 1914 Lah 204 (206) : 1915 Pun Be 
No 4. 

16. (’24) AIR 1924 Cal 445 (446). 

Note 3a 

1. (’24) AIR 1924 Cal 600 (610). 

(’99) 9 Mad L Jour 107 (108). (Plaintiff claimed 
a declaration of the validity of his adoption in a 
suit under S. 77, Registration Act — Claim was 
not allowed.) 

(’33) AIR 1933 Cal 196 (197). (Suit for registra- 
tion of a usufructuary mortgage bond — Certain 
other alternative reliefs were also prayed for.) 

Note 4 

1. (’08) 7 Cal L Jour 262 (264). (Suit for recovery 
of possession— Plaintiff can succeed only entitle 
as it stood on the date of the institution of the 
suit.) 

(’30) AIR 1930 Nag 173 (176, 177) : 26 Nag L R 
208. (Suit for possession on redemption— Plain- 
tiff becoming entitled to possession only during 
suit — Not taken into account.) 

(’24) AIR 1924 Pat 438 (438): 3 Pat 224. (Suiton 
basis of relinquishment by il— Belinquiihment 
made only during suit.) 

(*71) 16 Suth W R 106 (106). 
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advantage of a cause of action arising subsequent to the suit and claim relief on that 
basis.^ Nor, where a plaintiff has a cause of action on the date of the suit, will relief be 
ordinarily refused to him on that basis by reason of subsequent events.* 

But where it is shown that the original relief claimed has, by reason of 
subsequent change of circumstances, become inappropriate, or that it is necessary to 
have the decision of the Court on the altered circumstances in order to shorten litigation 
or to do complete justice between the parties, the Courts may depart from the general 
rule and mould the relief on the basis of the altered circumstances.^ Thus, where 


(’28) AIR 1928 Mad 245 (24G). (Suit docrocd for 
instalments fallen due — No decree eould be given 
for instalments fallen due during suit.) 

(’08) 31 Mad 403 (404). (Landlord not doing any- 
thing before his suit for possession that he 
intended to avail himself of the forfeiture— Suit 
not maintainable.) 

(’89) 11 All 438 (443, 444). (Suit for possession by 
redemption of mortgage — Plaintiff must show 
title subsisting on the date of his suit.) 

(’37) AIR 1937 Mad 200 (207). 

(’38) AIR 1938 Mad 293 (295). 

(’35) AIR 1935 Oudh 22 (23): 10 Luck 270. (If the 
plaintiff seeks to introduce a now case, he can 
do so only by an amendment of the plaint in 
which case the defendant must bo given an 
opportunity of raising an appropriate defence.) 
(’36) AIR 1936 Oudh 280 (289) : 12 Luck 185. 

2. (’93) 21 Mad 288 (290). (Suit by landlord to 
eject trespassers pending lease— Subsequent ex- 
piry of lease— Plaintiff cannot got relief on that 
basis.) 

(’93) 15 All 399 (403). (Death of person subsequent 
to suit giving title to plaintiff.) 

(’10) 8 Ind Gas 576 (577) (Lah). (Suit by mort- 
gagee for possession before expiry of period fixed 
for payment — Subsequent expiry of period will 
not entitle plaintiff to docroo.) 

(’26) AIR 1926 Mad 594 (597). (Suit for redemp- 
tion premature — Period expired during pendency 
of litigation— Suit dismissed.) 

(’36) AIR 1936 Mad 504 (500). 

[See also (’30) AIR 1936 Oudh 250 (253) : 12 
Luck 101. (The title of plaintiff pre-omptor 
must be subsisting not only at the date of sale 
deed but also at the date of the institution of 
the pre-emption suit. His aoquiring title during 
pendency of the pre-emption suit is immaterial — 
AIR 1930 Oudh 274 and AIR 1931 Oudh 281, 
Relied on.] 

[But tee (’25) AIR 1925 Mad 63 (64). (No right 
of suit on date of institution — Right got later 
l)y inheritance— Right can l)e recognized.) 

(*26) AIR 1926 Lah 145 (146). (Suit premature 
at date of institution of suit— Cause of action 
maturing afterwards — Suit not to bo dis- 
missed.)] 

3. (’31) AIR 1931 Mad 605 (509). 

(’33) AIR 1933 Nag 224 (226). 

(’22) AIR 1922 All 626 (526). 

(”>7) 21 Bom 701 (703). 

(’Os) 8 Cal L Jour 116 (119). 

C^O) 12 Mad 186 (187, 188). (Suit for mere decla- 
ration— Further relief becoming available during 
suit— Declaration cannot be refused.) ' 


(*24) AIR 1024 Mad 809 (310). 

(•1.5) AIR 1916 Cal 103 (104, 105). 

(•28) AIR 1028 Oudh 242 (245). 

[But see (’33) AIR 1933 Lah 481 (483): 14 Lah 
421. (Tho law of pre-emption is highly techni- 
cal and the plaintiff must have a subsisting 
right at the date of the trial Court's decree.)] 

4. (*07) 6 Gal L Jour 74 (78). 

(•28) AIR 1928 Pat 896 (397, 308). (Suit by land- 
lord against trespasser while lease was running, 
for declaration and formal possession through 
tenant — Lease expiring — Decree for possession 
can be given.) 

(•28) AIR 1928 Bom 427 (4.S0): 52 Bom 883. (In 
awarding damages change of circumstances may 
Ijc taken into consideration.) 

(*99) 1 Bom h R 218 (219). (P sued us heir of X 
— Tleldt not heir in presence of Jlf— M having 
died ))ondlug suit, decree can be given on basis 
of M's death.) 

(’17) AIR 1917 Cal 716 (719): 44 Cal 47. 

(•29) AIR 1929 All 841 (343, 344). (Suit is to Ijo 
tried as on the date of cause of action — Sub- 
sequent events can be considered only in excep- 
tional cases such as where the original relief has 
become inappropriate.) 

(*27) AIR 1927 Nag 230 (232): 23 Nag L R 57. 
(’27) AIR 1927 Pat 422 (425). 

(’24) AIR 1924 Nag 344 (345). . 

(’31) AIR 1931 Cal 776 (778). (Obiter.) 

(’17) AIR 1917 Cal 822 (822). (Suit for kbas ^s- 
session aguinst lessee on thogronndof relinquish- 
ment— Relinquishment not proved but •pendente 
life lease expired — Decree for khas possession 
can be given.) 

(’33) AIR 1933 Cal 534 (535): GO Cal 685. 

(’29) 1929 Mad W N 165 (165). 

(•24) AIR 1924 Nag 204 (207). (Relief refused on 
basis of subsequent events.) 

(•30) AIR 1930 Mad 248 (249). 

(•25) AIR 1925 Nag 104 (106, 108). 

(’25) AIR 1926 Mad 63 (64). (Formal amendment 
may sometimes be dispensed with.) 

(’18) AIR 1918 Mad 143 (143). (Cause of action 
arising RubsiH]Ucnt to the filing of suit.) 

(•95) 22 Cal 689 (596). 

(’29) AIR 1929 Bom 837 (388). 

(•18) AIR 1918 Mad 272 (274). (Cause of action 
arising subsequent to the suit may be included 
by amendment.) 

•25) AIR 1925 Nag 251 (257). 

•80) AIR 1930 All 856 (8.57). (After preliminary 
decree on a mortgage the morgagors were by 
Government Notification declared to be agricul- 
turists whoso property was not liable for sale— 


O.fR.7 
Note i 
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BELIEF TO BE STATED 


0> 7 B. 7 pending a suit for a declaration of title the defendant takes possession of the property 

Mote i in dispute, the plaintiff may amend the plaint by adding a prayer (or possession instead 

of bringing another suit.^ Similarly, if, pending a suit for partition by A against his 
brothers B and C, B dies, A can amend his plaint and claim a half share instead of 
one-third.® Again, where in a suit for money the real cause of action arose only after 
the institution of the suit, it was held in the cases noted below^ that the Court should 
not reject the plaint and drive the plaintiff to file a fresh suit but should pass a decree 
on the basis of such 8ubaec]uent cause of action. It is not only in the power but 
sometimes the duty of the Court to take notice of subsequent events where, if it is not 
so done, the Court might decide matters no longer in controversy or deliver judgment 
which could not bo carried into effect or grant a relief which is inappropriate and 
ineffectual.® 

But the discretionary power to depart from the general rule and to take notice 
of subsequent events will not be exercised whore it would have the effect of taking 
away the jurisdiction of the Court, or there is groat delay in making the application, or 
if a fresh enquiry into other facts becomes necessary.® It will not also be exercised 
where the subsequent cause of action is alleged to arise by virtue of something done in 
the suit itself}^ Thus, in a suit for possession against a tenant on the ground of 
forfeiture by denial of title, the plaintiff on failing to prove such denial before suit 


It was held that the final decree could not direct 
the sale of their projx^rty.) 

(’19) AIR 1919 Lah 262 (269): 1919 Pun Re 
No. 127. (Minor Mahornedun girl sued l^eforo 
puterty to exercise her option of puberty— 
Pniierty attained during the pendency of the 
suit — Option can he exercised.) 

(’37) AIR 1937 Oudh 87 (97): 12 Luck 435. 
(Suit on contract — Contract found void — Court 
can grant relief under S. 65 of the Contract Act.) 

(’36) AIR 1936 Oudh 280 (289): 12 Luck 185. 

( 1 ) 0 .) 

(’3.0) AIR 1935 Oudh 22 (23): 10 I.uck 270. 

(’38) AIR 1938 Mad 293 (295). (Whore the con- 
tinued existence of a certain right is an 
essential requisite for according the relief asked 
for and such right has been lost before the 
relief can be granted, the Court cannot but take 
notice of the altered circumstances and decline 
to give the relief to which a party would bo 
entitled before the change of circumstances.) 

(*37) AIR 1937 Mad 200 (207, 208). (Compromise 
of suit brought to knowledge of Court— Court is 
bound to raise and try issue regarding it.) 

[See also (’33) AIR 1933 All 217 (218). (Agra 
Pre-emption Act as amended in 1929, S. 19— The 
date of the decree is the crucial date and any 
rule or change in law that came into existence 
before that date would govern the suit.) 

(’81) G Bom 139 (142,143). (Auction-purchaser’s 
suit for redemption of a mortgage— Sale cert id- 
cate not obtained on date of suit — Production 
at trial — Decree for redemption proper.) 

(’37) 41 Cal W N 634 (536). (Suit by firm— 
Firm registered after institution of suit — Plea 
in bar of suit not taken in written statement — 
Suit should be treated as in.dituted on the day 
when the firm is registered.)] 

5. (’12) 16 Ind Cas 734 (785) (Mad). 

(’SO) AIR 1980 Mad 405 (410). 


(*22) AIR 1922 Oudh 266 (267, 268). 

6 . (’93) 16 Mad 350 (353). 

(*15) AIR 1915 Sind 25 (27): 8 Sind L R 61. 
(Claim as heirs of A — During the pendency of 
the suit a defendant, daughter of /I, died— Claim 
as heirs of A*$ daughter could l)e allowed by 
way of amendment.) 

(»26) AIR 1926 Mad 6 (12). (Suit by one co- 
widow against another co- widow and her alienee 
for possession after partition of her onc-half share 
— Defendant co-widow died pending appeal — 
Plaintiff can pray for possession of whole estate.) 
(’21) AIR 1921 Bom 455 (456); 45 Bom 983. 
(Alienee from a minor coparcener sued for parti- 
tion— Pending suit minor attained majority and 
executed a new conveyance — Plaintiff entitled 
to succeed.) 

7. (’18) AIR 1918 Mad 143 (143). 

’23) AIR 1928 Ij&h 590 (591). 

’26) AIR 1926 Mad 377 (377, 878). 

[See also (’29) AIR 1929 Lah 409 (415).] 

8. 159 U S 651, Mills v. Green. (Referred to in 
AIR 1925 Nag 104.) 

(’83) AIR 1933 Cal 584 (535): 60 Gal 685. 
i’25) AIR 1925 Nag 104 (107). 

(1900) 41 G G A 585, Ransom v. City of Pierre. 
(Referred to in 6 Cal L Jour 74.) 

(*80) AIR 1930 Bom 254 (260): 54 Bom 126. 

9 . (’26) AIR 1926 Mad 6 (12). 

10 . (’91) 15 Bom 407 (412, 414). 

(’18) AIR 1918 Oudh 118 (119). (Plea in written 
statement cannot furnish cause of action to 
plaintiff.) 

’22) AIR 1922 Lah 487 (489). (Do.) 

’02) 29 Cal 203 (206). (Tenancy terminated 
during suit— Notice to quit alleged in plaint 
not proved — Suit itself cannot be a notice.; 

(’29) AIR 1929 Cal 830 (830, 881). (No oanae of 
action could be founded on any allegation made 
in the pleadings.) 
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cannot take advantage of a denial in the written statement of the defendant.^^ The 
Court will not also exercise such discretionary power if the subsequent cause of action 
is entirely different and distinct from the cause of action as originally alleged.^^ 

A decree which is good and valid at the date it was passed cannot by reason of 
a subsequent event become bad.^® 

But where subsequent to the date of judgment of the first Court events happen 
which entitle the plaintiff to a change in the relief, can the Api)ellate Court take notice 
of such events and mould the relief accordingly? In Mt. Anand Moyee Chotvdhoorayan 
V. Sheeb Chunder Boy}^ their Lordships of the Privy Council observed as follows : 

‘*The first and most important question is, whether the decision of the Principal Suther 
Aineen was, when pronotincedf a correct decision of the issues then pending l)cfore him between 
the then parties to the suit. No subsequent event, or devolution of interest, can affect this 
question ; because to give effect to those, should justice require it, would bo the office not of an 
appeal but of some supplemental proceeding.*' 

It was, however, held in the undermentioned casos^® that there were exceptions 
to that general rule and that in such exceptional cases the Appellate Court may take 
notice of events happening after the date of the judgment of the first Court. The 
introduction of the new rule, 0. 41 R. 33, on the lines of the English Rules of the 
Supreme Court, enabling the Appellate Court, not only to pass any order which ought to 
have been passed or made, but to pass such further or other decree or order as the case 
may require, makes it now perfectly clear that on api^eal “such a judgment may be given 
as ought to be given if the case came at that time before the Court of first instance.’*^® 


R. 8. [New.] Where the plaintiff seeks relief in respect 
Relief founded on of several distinct claims or causes of action 
ceparate ground*. founded upou Separate and distinct grounds, they 

shall he stated as far as may be separately and distinctly. 

[R. S. C., O. 20 R. 7. See 0. 1 Rr. 1 to 7 and 0. 2 Rr. 1 to 6.] 


(’03) 31 Cal 433 (440). 

11. (’19) AIR 1919 PCI (4): 42 Mad 689: 40 
Ind App 109 (1* C). 

(’92) 16 Mad l‘i3 (124). 

(■09) 2 Ind Cas O.’SO (0.67, 0.58): 36 Cal 927. 

(’0.5) 2 Cal L Jour 389 (896, 890). 

(’01) 28 Cal 223 (227). 

(’01) 28 Cal 18.5 (188). 

(’31) 184 Ind Cas 1038 (1039) (Lah). 

(’80) 13 Cal 96 (98, 99). 

('90) 20 Bom 769 (764). 

[See also (’35) AIR 1935 Cal 265 (256). (Recital 
of payment in written statement cannot 1)6 
relied on as saving limitation for suit under 
S. 20 of the Limitation Act.)] 

[But see (’84) 8 Bom 228 (280). (Setting up a 
right to hold at a customary rent in answer to 
a claim for increased rent is a repudiation of 
the landlord's title, which dispenses him from 
giving notice to quit.)] 

12. (’27) AIR 1927 Cal 66 (67). 

(’17) AIR 1917 Mad 198 (200). 

13. (’33) AIR 1083 Cal 831 (833). 

14. (1868) 9 Moo Ind App 287 (209, 800) (P C). 


[See aim (’34) AIR 1934 Pat 21 (23).] 

15 . (’07) 0 Cal L Jour 92 (93). 

(’07) 6 Cal L Jour 102 (104). 

(’07) 6 Cal L Jour 662 (666). 

(’81) 6 Bom 113 (11.5). 

(’01) 25 Bom 606 (613, 614). 

16 . (’10) 8 Ind Cas 736 (737 , 738): 86 Mad 439 
(F B), (Change of law subsequent to original 
Court’s decree.) 

(’28) AIR 1928 Cal 436 (437). 

(1882) 9 Q B D 672 (676, 678), Quilter v. 
Maploson. (Referred to in AIR 1914 Mad 664.) 
(’24) AIR 1924 Nag 204 (207). 

(’25) AIR 1925 All 861 (361): 47 All 824. 

(’30) AIR 1980 Bom 654 (557): 64 Bom 002. 
(Even in second appeal, the Court should take 
into consideration the events that have happen- 
ed since filing of first appeal and grant relief 
accordingly.) 

(’09) 1 Ind Cas 670 (675) (Gal). 

(’18) AIR 1918 Mad 1299 (1801): 40 Mad 818. 
(Change of law subsequent to original Court's 
decree.) 

(’17) AIR 1917 Mad 198 (200). 


0. 7 R. 7 
Rote 4 


0. 7 R. 8 
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PROCEDURE ON ADMITTING PLAINT 


0. 7 R. 8 
Note 1 


0. 7 R. 9 


1. Relief founded on eeparate grounds. — The object of this rule is to 
prevent the trial being embarrassed by the want of clearness in the allegations in the 
plaint. Plaintiff may, as has boon soon in Buie 2 ante, in a proper case, rely upon 
one set of material facts for his relief and also on another and even inconsistent set of 
material facts for relief in the alternative; but where such alternative cases are alleged, 
the facts belonging to them re8i)ectively should not bo mixed up but should be stated 
separately so as to show on what facts each alternative relief is claimed.^ 

See Order 6 Rule 2 Note 5, and Order 7 Rule 7 Note 3. 


R. 9. [S. 58.] The plaintiff shall endorse on the plaint, 
or annex thereto, a list of the documents (if 
on admitting which he has produced along with it; and, 
if the plaint is admitted, shall present as many 
copies on plain paper of the plaint as there are defendants, unless 
the Court by reason of the length of the plaint or the number of 
„ . the defendants, or for any other sufficient reason, 

permits him to present a like number of concise 
statements of the nature of the claim made, or of the relief claimed 
in the suit, in which case he shall present such statements. 

( 2 ) Where the plaintiff sues, or the defendant or any of the 
defendants is sued, in a representative capacity, such statements 
shall show in what capacity the plaintiff or defendant sues or is 
sued. 

( 3 ) The plaintiff may, by leave of the Court, amend such 
statements so as to make them correspond with the plaint. 

( 4 ) The chief ministerial officer of the Court shall sign such 
list and copies or statements if, on examination, he finds them to 
be correct. 

[1877, S. 58. See 0. 7 Rr. 4 and 5.] 

Local AmendmentB 

ALLAHABAD 

( aj For the semicolon after “it” in clause (1), substitute a full stop and delete the 
rest of this clause as well as clauses (2) and (3) ; and 

(h) Be-numher clause (4) as clause (2), deleting the words “or statements” therein. 

[See (*23) AIR 1923 Lah 24 (25).] Order 7 Rule 8 — Note 1 

[But see (’29) AIR 1929 All 699 (701). (Sub- 1. (1878) 7 Oh D 473 (489), Davy v. Oarwtt. 
sequent events being brought to the knowledge [Per Thesiger, L. J.] 
of the Appellate Court, it was held that the P20) AIR 1920 Cal 98 (95). 
attention of the lower Court should be drawn (1887) 35 Ch I) 492 (499), Re Morgan, 
to them.)] [See also (’29) AIR 1929 Nag 847 (847).] 
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CALCUTTA 

Cancel clause (1) and substitute therefor the following : 

“(1) The plaintiff shall endorse on the plaint, or annex thereto, a list of the 
documents (if any) which he has produced along with it. 

(lA) The plaintiff shall present with his plaint : 

(i) as many copies on plain paper of the plaint as there are defendants unless the 

Court by reason of the length of the plaint or the number of the defendants, 
or for any bther sufficient reason, permits him to present a like number of 
concise statements of the nature of the claim made, or of the relief claimed in 
the suit, in which case he shall present such statements ; 

(ii) draft forms of summons and fees for the service thereof.*’ 

MADRAS 

After the word “and” occurring in clause (1) delete the comma and the five words 
following, viz. “if the plaint is admitted** and insert the expression “along with the 
plaint” after the words “shall present.” 

NAGPUR 

Substitute the following for Rule 9 : 

“9. (1) The plaintiff shall endorse on the plaint or annex thereto a list of the 
documents (if any) which he has produced along with it. 

(2) The chief ministerial officer of the Court shall sign such list and the copies 
of the plaint presented under Rule 1 of Order 4, if, on examination, ho finds them to 
be correct.” 

OUDH 

In sub-rule (1) for the words “and, if the plaint is admitted, shall present,*' 
substitute the words “and shall, at the same time, i)resent.” Also delete the words 

“unless the Court present such statements”, as well as sub-rules (2) and (3), 

and re-number sub-rule (4) as sub-rule (2) deleting the words “or statements.” 

RANGOON 

In sub-rule (1), add the words “on the day on which the plaint is admitted” after 
the word "i)rcscnt.** 

SIND 

Substitute the following for sub-rule (1). 

“9. (1) The plaintiff shall endorse on the plaint, or annex thereto, a list of tho 
documents (if any) which ho has produced along with it, and shall present along with 
the plaint as many copies of it on pi; a paper as there are defendants ; on application 
made the Court may by reason of tho length of the plaint or the number of tho 
defendants, or for any other sufficient reason accept instead a like number of concise 
statements of the nature of tho claii; made, or of tho relief claimed in the suit, presented 
along with tho plaint.” 

1. Prooedure on admitting plaint. — This rule relates to the procedure 
adopted when a plaint is admitted. It provides for presentation into Court of concise 
statements insteswl of copies of plaints for service on the defendants in the cases 
nientioned in the rule. These statements should contain the nature of tho claim made 
or of the relief claimed, and the cai)acity in which the party sues or is sued (sub-rule 2). 
As to the representative capacity of plaintiff, see O. 7 R. 4, and as to tho representative 
capacity of defendants, see 0. 7 R. 5. 


0. 7 R. 9 
Hotel 
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BETTJBN OF PLAINT 


0. 7 B. 10 


Return of plaint. 


‘R. 1 O. [S. 57.] (1) The plaint shall at any stage of the 
suit^ be returned to be presented to the Court in 
which the suit should have been instituted.^ 

On returning a plaint the Judge shall endorse thereon 
Procedure on returning the date of its presentation and return, the 
***•*"*• name of the party presenting^ it, and a brief 

statement of the reasons for returning it. 

[1877, S. 57; 1859, S. 30.] 

a. This rule has bocn applied to suits for the recovery of rent under the Chota Nagpur 
Tenancy Act, 1908 (Ben. VI of 1908), 8. 265. • 


Synopsis 


1. Scope of the Rule. 

2. **At any stage of the suit.'* 

3. Return of plaint by Appellate Court. 

4. Return of plaint by Small Cause Court. 

5. Return of plaint by Civil Court to 

Revenue Court and vice versa. 

6. Return of applications. 


7. Court in which the suit should have been 

instituted. 

8. Court-fee. 

9. Limitation. 

10. Chartered High Courts. 

11. Appeal. 

12. Revision. 


Other Topics (miscellaneous) 

In what cases plaint may be returned. Rule mandatory. See Note 2. 

See Note 1. Want of jurisdiction. See Note 1. 


1. Scope of the Rule. — It is enacted in Section 15 ante, that every suit shall 
bo instituted in the Court oi the lowest grade competent to try it. Where a suit is 
instituted in a wrong Court, i. e., in a Court which is either not competent to try it, or 
which though comi)etent, is not the Court of the lowest grade competent to try it, the 
plaint should be returned, under the provisions of this rule, to be presented to the 
proper Court. The reason is this : whore the Court has no jurisdiction over the sliit, a 
judgment given by it will bo a determination coram non judice and it would be a futile 
proceeding for the judge to go on with an investigation which would have no jural 
effect.^ Where the Court has jurisdiction, but is not the Court of the lowest grade 
competent to try it, it would, if such suits are entertained and tried, bo overcrowding 
Courts of higher grade with suits, which it is the object of the Legislature to prevent.^ 
Where, however, in such a case the evidence has been gone into and concluded 
and the objection is raised at the time of arguments, the Court should, instead of 
returning the ijlaint, proceed to decide the same.* 


Where the Court comes to the conclusion that the suit should have been 
instituted in another Court, the only thing that it can do is to return the plaint for 
presentation to that Court and not to dismiss the suit.^ But it has been held that a 


Order 7 Rule 10 ~ Note 1 

1 . (’84) 8 Bom 319 (317) (FB). (Even after a trial 
is concluded the Court can return a plaint for 
presentation to the proper Court.) 

2 . See Section 15 Note 1. 

3. (’34) AIR 1994 Cal 524 (525). 

4 . (’22) AIR 1922 All 424 (424) : 44 All C8C. 

’31) AIR 1931 All 83 (88, 84). 

*29) AIR 1929 All 669 (670) : 51 All 926. 

1 ’81) AIR 1931 All 664 (665). 

<*06)8 All L Jour 511 (518). 


(’66) 1 Agra 280 (280). 

(’25) AIR 1925 All 142 (144). 

(’33) AIR 1938 Nag 82 (84) : 29 Nag L R 116. 

1 ’05) 7 Bom L R 993 (994). 

*99) 28 Bom 756 (7.59). 

’99) 23 Bom 679 (681). 

’84) 9 Bom 266 (268). 

’68) 5 Bom H C R 212 (213). 

(’32) AIR 1982 All 418 (414). 

(’82) 11 Cal L Rep 800 (802). 

(’68) 10 Suth W R 885 (885). 

(’66) 5 Suth W R Act X 87 (87). 



BEXURlNf OP PIiAINT 


1669 


British Indian Court has no jurisdiction to return a plaint for presentation to a Court 
outside British India} 

The provisions of this rule are wide enough to cover all cases where the Court 
is unable to entertain the suit for want of jurisdiction whatever may be the nature of 
the objection to its jurisdiction.^ The shape in which the suit is originally instituted 
is the test of jurisdiction. Therefore, where it is found in the course of the hearing, as 
the result of admissions made by the parties or of the evidence led by them, that the 
relief which the plaintiff was really entitled to was not cognizable by that Court, the 
rule does not apply 

Illustrationa 

1. M filed a plaint in a Sub-Court praying for a declaration that a certain tax was illegal and 
also for damages for illegal entry into his house. The Judge amended the plaint by striking out the 
reliefs other than that for damages and then, holding that the claim for damages would lie only in 
the Small Cause Court, returned the plaint for presentation to that Court. It was held that the order 
was not justified : Motabhai Motilal v. The Surat City Municipality, I. L. B. 20 Bombay 675. 

2. 8 sued It, his co-owner, in the Sub-Court claiming Bs. 1,152-13-0 as his share of profits for 
certain years. The suit was dismissed and 8 appealed in respect of Bs. 450 only. The Appellate Court 
remanded the case for re-trial in respect of that claim. The Subordinate Judge who had pecuniary 
jurisdiction over Bs. 1,000 returned the plaint for presentation to the Munsif's Court. It was held that 
this rule applied only where the suit as originally framed was wrongly instituted and did not apply 
to any part of a dismissed claim abandoned in appeal and that, hence, the order returning the plaint 
was not justified : Nur Khan v. Shaik Rahim, AI B 1920 Nagpur 47 : 54 Ind Cas 655. 


(1864) 1864 Suth W B 65 (65). 

•75) 23 Suth W B 263 (263). 

•69) 11 Suth W B 177 (180). (If Court has no 
jurisdiction plaint is to bo rejected — Decision 
under S. 31 of Act 8 of 1859.) 

(’81) 7 Cal 167 (163). 

(’30) AIB 1930 Lah 195 (196, 197). (Should not 
send it to District Judge for transfer under S. 24.) 
(*26) AIR 1926 Mad 140 (141). 

(’18) AIR 1918 Mad 690 (591). 

(’10) 6 Iiid Cas 702 (702) (Mad). 

(’84) 7 Mad 171 (174). 

(’86) 8 Mad 62 (63). 

(’86) 9 Mad 208 (213). (Where the amount of the 
subject-matter of the suit can become increased 
in value and if such increased value exceeds the 
pecuniary jurisdiction of Court, it should not 
proceed further with the suit but should give 
buck the plaint to be filed in proper Court.) 

(’27) AIR 1927 Pat 264 (265) : 6 Pat 368. 

(’25) AIB 1925 Oudh 786 (736). (Should not de- 
cide the suit on the merits.) 

(1892-96) 1892-96 Upp Bur Rul 338. 

(’09) 4 Ind Cas 814 (816) (Upp Bur). (Transfer 
by High Court to another Court beyond its 
jurisdiction not proper — The plaint must be 
returned for presentation to the proper Court.) 
[See also (*26) AIB 1926 Pat 28 (29). (Wliero 
transfer of some of the defendants as plaintiffs 
raises the value of the suit after transfer the 
plaint should be returned for presentation to 
proper Court.) 

(’35) AIR 1985 All 157 (160). (It is not necessary 
that defendant should state that relief has been 
overvalued to oust jurisdiction of one Court.) 
(’32) AIB 1982 Bind 9(11, 12) : 26 Bind L B 167. 
(Where a Court can reasonably assume jurisdic- 
tion it should not return the plaint merely on 
the ground that some other Court has undoubted 


jurisdiction.) 

(’38) AIR 1933 Lah 861 (851). (Case of an insol- 
vency petition.) 

(’35) 153 Ind Cas 58 (54) (Lah). (Value of suit 
exceeding jurisdiction— Order directing presen- 
tation to proper Court is proper.)] 

[See however (’16) AIR 1916 Oudh 229 (230) : 
IB Oudh Cub 364. (But if the valuation of tho 
suit is not fraudulent and is admitted by defen- 
dant, plaint should not be returned although it is 
found that the market value exceeds pecuniary 
jurisdiction.)] 

[But see 2 Hay 886.] 

5. (’ll) 9 Ind Cas 824 (824) (All). 

6. (’30) AIR 1930 Lah 394 (396). 

(’38) AIR 1938 Sind 124 (125) : I L R (1989) Kar 
60. (O. 7 R. 10 is not restricted only to those 
cases in which tho Court for want of territorial 
jurisdiction returns the plaint — A plaint returned 
on tho ground of pecuniary jurisdiction is also 
to he considered as returned under this provision 
and not under S. 151.) 

7 . (’96) 20 Bom 675 (676, 677). 

(’38) AIR 1933 Sind 296 (298). 

(’82) AIR 1932 Sind 67 (68, 69). 

(*80) AIB 1930 Sind 252 (253) : 25 Sind L R 63. 
(’22) AIR 1922 Bom 162 (154) : 46 Bom 229. 

(’28) AIR 1928 Lah 484 (486). 

(’24) AIB 1924 Pat 267 (268) : 2 Pat 746. (Suit 
to eject trespassers — Defendants found to be not 
trespassers but non-occupancy ryots— Buit must 
bo dismissed — Plaint cannot be returned for 
presentation to proper Court.) 

(’20) AIR 1920 Nag 47 (49). 

(’18) 20 Ind Cas 278 (279) : 7 Low Bur Rul 20. 
(’86) 8 All 111 (113). (Suit for Bs. 49— Plaintiff’s 
right involved the investigation of title to pro- 
perty whose value exceeded the prouniary juris- 
diction of the Court — Court had jurisdiction.) 
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It has been held that this rule is sufficiently wide to cover a case in which by- 
operation of legislation the situation arises even after a suit has been institutedi that it 
should. have been instituted in another Court. ^ 

A Court has no jurisdiction to act under this rule after it has passed a decree in* 
the suit.^ Nor can it do so unless it comes to a definite finding that the suit should 
have been instituted in another Court.^^ Thus, a Court has no power to return the 
plaint for presentation to the proper Court merely on the ground that it would be more 
advantageous to the defendant to have the suit tried in that Court.^^ 

Where a Court returns a plaint for presentation to the proper Court on the 
ground that it was beyond its jurisdiction, the plaintiff is entitled to relinquish a 
portion of the claim, so as to bring the suit within the pecuniary jurisdiction of the 
former Court and to re-present the plaint in the same Court.^^ 

Suppose now that two reliefs are claimed in a plaint, one of which the Court is 
not competent to grant. Can the Court return the plaint as regards the relief which it 
is not competent to grant ? There is a conflict of opinion on this point. According to 
one view, it is competent for the Court to return the plaint in respect of the cause of 
action which is not within its jurisdiction, and proceed with the suit in respect of the 
cause of action within its jurisdiction on a certified copy of the plaint.^^ A contrary 
view has been taken in the undermentioned cases, which hold that the Court should 
retain the plaint, striking out therefrom such portions as are not within its jurisdiction 
and in respect of which the plaintiff could file another suit. 

It is open to a Court to ignore a relief as being based on no cause of action and 
then to return the plaint under this rule, if it finds that the rest of the claim is within 
the jurisdiction of an inferior Court.^® The Court can also return a plaint when it finds 
that the plaint has been overvalued.^® 


(’29) AIR 1929 All 907 (907). 

(’29) AIR 1929 Lah 107 (109, 110). (Suit for 
accounts within the juris^ction of the Court — 
On taking of accounts, the amount exceeded 
Court’s jurisdiction— Yet preliminary decree not 
void.) 

(’17) AIR 1917 Pat 334 (334) : 2 Pat L Jour 394. 
(On the question of jurisdiction it is the allega* 
tion in the plaint that counts.) 

(’37) AIR 1937 Oudh 183 (184) ; 13 Luck 18. 
(Suit as framed cognizable by Court — Jurisdic- 
tion found to be barred on findings arrived at by 
Court— Dismissal of suit is proper.) 

(’38) AIR 1938 All 39 (41). (Allegations as to 
jurisdiction found after trial to incorrect — 
Plaint should not be returned for proper presen- 
tation but suit should bo dismissed.) 

[Nes (’26) AIR 1926 Mad 339 (340).] 

[See also (’39) AIR 1939 All 444 (445).] 

8 . (’38) AIR 1938 Oudh 224 (225) : 14 Luck 218. 

9. (’80) AIR 1930 Cal 147 (147). 

(*29) AIR 1929 Lah 107 ^10). 

*64) 8 Bom 880 (889, 890). 

*71) 6 Beng L B A^p 141 (141), (Party bringing 
suit in a Court wmch on his own showing has 
no jurisdiction- He cannot ask plaint to be re- 
tained for presentation to proper Court.) 

(.*72) 1872 Fun Re No. 89, p. 85. 

(*87) AIR 1937 Cal 480(482). (Preliminary decree 
in suit for accounts by Court having jurisdiction 
•4Phiint cannot at later stage be returned to 


another Court.) 

10 . (’29) AIR 1929 Lah 248 (249). 

(’26) AIR 1926 All 58 (69, 60) : 48 All 168. 

[See (’35) AIR 1935 Rang 310 (314). (If a Court 
has jurisdiction, it is impossible for it to act 
under 0. 7 R. 10, for the Court itself, if it has 
jurisdiction, is the Court in which the suit 
should be instituted.)] 

11 . (’27) AIR 1927 Cal 87 (88). 

(’05) 32 Cal 146 (151). 

12 . (’31) AIR 1931 Mad 8 (9). 

(’09) 3 Ind Cas 725 (725) : 38 Mad 262. 

(’26 AIR 1926 Mad 188 (184). 

(’39) AIR 1939 Mad 897 (398). 

13 . (’27) AIR 1927 Pat 254 (255) : 6 Pat 858. 
(’21) AIR 1921 All 193 (193). 

14 . (*26) AIR 1926 Bom 283 (283, 284). 

(’17) AIR 1917 Oudh 49 (50). 

(’12) 16 Ind Cas 752 (752) (Lah). (Relief beyond 
the jurisdiction of the Court should be treated 
as surplusage). 

15 . (’20) AIR 1920 Oudh 21 (23). 

16 . (’85) 8 Mad 884 (387). 

(’38) AIR 1938 Nag 149 (150) : 1 L R (1989) Nag 
800. (In case of overvaluation patent on face 
of the plaint it is the duty of Court to return the 
plaint under this rule.) 

(’85) AIR 1985 All 157 (160). (Court finding in 
course of preliminary inquiry ^at value of relief 
has boon overvalued— Court’s duty is to reluni 
plaint for presentation in proper Oourt^4 is 
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A Court which has once returned the plaint for presentation to another Court 
has no jurisdiction to re-entertain it, although the latter Court has returned it for 
presentation to the former Court, unless the order of the former Court is set aside by a 
superior Court.^!^ 

Where a Munsif's Court returns a plaint for presentation to the proper Court, and 
in appeal against that order the District Court holds that the Munsif’s Court has 
jurisdiction to entertain the plaint, the Munsif's Court is bound by such ordor.^® But 
whore a Munsif returns a plaint for presentation to the Revenue Court and the 
Revenue Court returns it as being not cognizable by it, and the District Judge in an 
appeal from the order of the Revenue Court holds that it is a suit cognizable by the 
Civil Court, the Muiisif is not bound by the order of the District Judge. He may make 
such order on the plaint as he thinks proper, when it is re-presented to him.^® 

Where a plaint is returned under this rule the vakalatnama should also be 
returned as it enures for the suit in the Court in which it is subsequently presented.*® 
The plaint that should be returned under this rule is the plaint which is the basis of 
the suit at the time when its return is ordered and so, whore at such time an 
application for amendment of the plaint is pending, the plaint that should be returned 
under this rule is the original plaint and not the proi^osed amended plaint.*^ 

This rule is made applicable to proceedings under the Chota Nagpur Tenancy 

Act.** 


2. At any sta^e of the salt. — The direction in this rule is imperative^ and 
as soon as the Court arrives at a conclusion at any stage of the suit that it should have 
been instituted in some other Court, the plaint should at once be returned.* The words 
“at any stage of the suit** have been newly added and give effect to the Full Bench 
decision in I. L. B. 8 Bombay 313. 

A Court which has no jurisdiction over a suit cannot pass any judicial order 
in such a suit except the orders which the statute empowers it to pass* and all the 


not necessary that defendant should state that 
relief has been overvalued to oust jurisdiction 
of one Court.) 

17. (’22) AIR 1922 Pat 868 (369). 

18. (’16) AIR 1915 Mad 613 (613, 614). 

19. (’26) AIR 1926 Mad 365 (365). 

20. (’23) AIR 1923 Nag 182(187): 19NagLR36. 

21. (’85) AIR 1935 Rang 310 (314). 

22. Bengal Act VI of 1908, S. 265 (3) (M). 

Note 2 

1. (’19) AIR 1919 Mad 1071 (1075) : 41 Mad 701, 
(’ 27 ) AIR 1927 Bom 257 (258) : 51 Bom 236. 

(’ 82 ) 8 Cal 834 (836). 

(’ 20 ) AIR 1920 Mad 688 (689). (The direction in 
0. 7 R. 10 is mandatory.) 

(’ 87 ) 10 Mad 211 (212). 

(’ 30 ) AIR 1930 Lah 195 (196). 

(’ 35 ) AIR 1985 All 157 (160). 

2. (’84) 8 Bom 818 (318) (PB). (Overruling 7 
i’>om 487.) 

(’ 82 ) 8 Cal 834 (836). (After hearing evidence.) 
M AIR 1919 Mad 1071 (1076) ; 41 Mad 701. 
(Court has no poiArer to allow withdrawal under 
0. 23 R. 1.) 


(*79) 2 All 357 (358). 

(*70) 13 Suth W R 358 (359). (Even in appeal to 
the High Court plaint may bo returned.) 

(’69) 11 Suth W R 177 (178). (Return may bo 
made at any time before judgment.) 

(*19) AIR 1919 Lah 26 (27) : 1 Lah 203. 

(’07) 1907 Pun W R No. 16. (Returned after 
trial of an issue.) 

(’10) 10 Ind Cas 980 (980) ; 4 Sind L R 264. 
(Returned at a late stage.) 

(’69) 1809 Pun Re No. 88. (Plaint rogiatorod does 
not become unreturnable.) 

(’38) AIR 1938 All 76 (78). (Order returning plaint 
at stage of preliminary arguments when the suit 
had not proceeded very far is proper.) 

[See however (’88) 11 Mad 482 (483, 484, 485.) 
(However an Appellate Court is not bound to 
return the plaint under all circumstancos.)] 
[BttI see (’67) 8 Suth W R 46 (48). (Suit found 
to bo undervalued at the time of hearing must 
be dismissed.)] 

3 . (’19) AIR 1919 Mad 1071 (1075) : 41 Mad 701. 

(*28) AIR 1928 Mad 884 (384, 385). (Plaint can- 
not be amended so as to give jurisdiction.) 
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proceedings in the suit before such return are of no effect.^ Thus, where a Court finds 
that a suit is undervalued and on re-valuation the suit is found to be beyond the 
pecuniary jurisdiction of that Court, the proi^er procedure to be followed by the Court 
is to return the plaint for presentation to the proper Court and not to call upon the 
plaintiff to pay the proper court-fee according to the correct valuation and to reject 
the plaint under 0. 7 B. 11 on non-payment of the additional court-fee.^ 

3. Return of plaint by Appellate Court. — Section 107 provides that an 
"Ai)j)ellate Court shall have the same powers and shall perform, as nearly as may be, 
the same duties as are conferred and imposed by the Code on Courts of original 
jurisdiction in respect of suits instituted therein.*’ Therefore, when an Appellate Court 
decides that the suit should have been instituted in another Court, it has power to 
direct the plaint to be returned for presentation to the proper Gourt.^ As has been seen 
in Note 22 to Section 107 antCt the Appellate Court can also return the memorandum 
of appeal presented to it for presentation to the proper Gourt.^ Where the Appellate 
Court so returns a memorandum of appeal on a plea raised by the respondent, and the 
appeal is presented to the proper Cburt, the respondent will be estopped thereafter 
from contending that the former Court should not have returned the memorandum of 
appeal at all.^ 

4. Return of plaint by Small Cause Court. — This rule is applicable to 
Provincial Small Cause Courts as well, and therefore, when such a Court finds that 
a suit is not cognizable by it, it should not go into the merits of the case, but should 
return the plaint under this rule.^ 


[See also (*86) 12 Cal 271 (272). (Defendant 
entitled to coats in the wrong Court.) 

(’84) 8 Bom 313 (317) (F B) (Do).] 

4. (*21) AIR 1921 Mad 696 (698). (Per Sadasiva 
Aiyar, J.) 

(’38) 1933 Mad W N 197 (199). (Leave to sue as 
pauper granted by Munsif — Pl&int subsequently 
returned for presentation to Sub-Court — Pro- 
ceedings before Munsif are not valid.) 

(’31) AIR 1931 Mad 575 (576, 577) : 54 Mad 561. 
(Evidence taken by Court without jurisdiction 
cannot be used under S. 33 of the Evidence Act.) 

(’12) 15 Ind Cas 773 (774) : 1912 Pun Re No. 96. 
(Evidence taken by first Court cannot be used 
in proper Court.) 

(’39) AIR 1939 Mad 724 (728). 

(’35) 153 Ind Cas53(53)(Lah). (Proceedings before 
a Court having no pecuniary jurisdiction are 
coram non judice.) 

5. (’30) AIR 1930 Mad 699 (699). 

(’33) AIR 1933 Nag 312 (318) : 29 Nag L R 367. 

(*31) AIR 1931 Mad 69 CTO). (Court to return the 
plaint on finding it has no jurisdiction^It can- 
not refuse to return the plaint till the proper 
court-fee is paid.) 

(*31) AIR 1981 Mad 67 (69). 

(’27) AIR 1927 Bom 257 (268) : 61 Bom 236. 
(Deficient court-fee can ho paid in the Court 
having jurisdiction.) 

[But see (’24) AIR 1924 Mad 646 (647). (Dis- 
sented in cases cited above.)] 

Note 3 

1. (’08) 26 AU 174 (176) (F B). 

(*84) AIR 1984 Lah 2^ (288). (In such a case 


order of Appellate Court remanding suit is a 
mere surplusage.) 

(’99) 26 Cal 275 (278). 

(’23) AIR 1923 All 137 (139) : 45 All 193. 

(’85)9 Bom 259 (265). (High Court directed 
return of the plaint.) 

(’85) 9 Bom 266 (268). (High Court in second 
appeal directed return of the plaint.) 

(’76) 1 Bom 538 (543). 

(’80) 4 Bom 642n. 

(’08) 7 Cal L Jour 152 (164). 

(’81) 7 Cal 157 (163). 

(’70) 13 Suth W R 858 (869). (Whether Court of 
first appeal or second appeal, it should return.) 

(’88) 11 Mad 197 (198, 109). 

(’87) 10 Mad 211 (212). 

(’78) 1878 Pun Re No. 66, p. 208. (Should return 
notwithstanding a trial on the merits in the 
Court of first instance.) 

(’84) 1884 Pun Re No. 90. (Returned in revision.) 

(’76) 1876 Pun Re No. 78, p. 262. (Chief Court 
on a reference directed the lower Court to return 
the plaint.) 

[See also (’80) AIR 1930 All 869 (878). (Suitover- 
valued — Ap^late Court should return plaint 
for presentation to proper Court only if it. is 
satisfied that overvaluation has prejudicttlly 
affected disposal of suit on merits.)] 

[But see (’30) AIR 1980 Lah 182 (184).} 

2. (’38) AIR 1933 All 108 (109). 

3. (’80) AIR 1930 All 16 (16). 

Note 4 

1. (’18) AIR 1918 Cal 869 (870). 

(’26) AIR 1926 Mad 679 (680). 
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5. Retavn of plaint by Civil Court to Revenue Court and vice versa. — 

When a Civil Court finds that a suit is triable only by a Revenue Court, and not by 
itself, it should return the plaint to be presented to that Court.^ The Revenue Court has 
a similar power 

Section 99 of the Punjab Tenancy Act provides that where a Revenue Court 
or a Civil Court returns a plaint to be presented to the other Court and the latter 
Court is of opinion that the suit should have been instituted in the former Court, 
it should not again return the plaint, but refer the matter to the Chief Court.^ 

6. Return of applioations. — This rule applies only to plaints and not to 
applications.^ Thus, a Court cannot under this rule return an application for leave to 
sue in forma pauperis? Nor can it return an application for the ascertainment 
of mesne profits on the ground* that the amount exceeds the Court’s pecuniary 
jurisdiction.® 

7. Court in which the suit should have been instituted. — Where a suit 
is wrongly instituted in a case in which only an application should have been made to 
the executing Court, the plaint can be returned for presentation as an application to 
the executing Court. ^ 

Where a plaint, returned under this rule, is presented to the proper Court 
without any undue delay, but in the interval immovable property which is the 
subject-matter of the suit is alienated, is the alienation affected by the doctrine of lis 
pendenSi enacted in Section 52 of the Transfer of Property Act? The High Court of 
Rangoon has held that the words “at any stage of the siiit** show that it cannot bo 
said that there was no suit pending before the presentation to the proper Court, and 
that therefore the doctrine of lis pendens will apply.® 


8. Court-fee. — Where a plaint is returned for presentation to the proiier 
Court, it does not lose its force by reason of the fact that the court-fee stamp affixed 
thereto was cancelled by the Court in which the suit was instituted. The Court of 
re- presentation is bound to give credit for the court-fee alretidy paid.^ But if in the 
interval between the date of the original presentation and the presentation in the 
proper Court the fee payable on the plaint is increased by the Legislature, the amount 
of court-fee payable is governed by the law in force on the date of the proper 
presentation.® 


(’13) 19 Ind Cas 427 (427) (All). (S. 23 of tho Pro- 
vincial Small Cause Courts Act does not debar 
a return under this rule.) 

(’84) 1884 Pun Ro No. 90, page 262. 

(’•25) AIR 1925 Oudh 735 (73C). 

(’•29) AIR 1929 All 816 (816). 

Note 5 

1. (’93) 15 All 387 (390). 

(’•20) AIR 1920 Mad 688 (689). 

(’87) 10 Mad 211 (212). 

(’•25) AIR 1925 Oudh 499 (499). (Appeal filed in 
Civil Court, triable by Revenue Court — Memo- 
randum of appeal should be returned for presen- 
tation to Rovenue Court.) 

2. (’22) AIR 1922 All 424 (424) : 44 All 666. 

(’31) AIR 1934 Pat 234 (236). 

3. (’04) 1904 Pun Ro No. 63 page 182. 

(’12) 13 Ind Cas 447 (447) (Lah). 

Note 6 

1. (’34) AIR 1934 Bind 95 (95, 96). (Application 
to stay suit.) 


(’,33) 143 Ind Cas 535 (535) (F B) (Hyderabad 
Court). (Application to file an award is not a 
plaint— Rule does not apply.) 

(*35) AIR 1935 Mad 1043 (1043). (Order returning 
petition to sue in forma pauperis is not appeal- 
able as it is not passed under this rule.) 

2. (’19) AIR 1919 All 213 (214). 

3. (*17) AIR 1917 Pat 334 (334): 2 Pat L Jour 394. 

Note? 

1. (’20) AIR 1920 Oudh 21 (23). 

2. (’27) AIR 19-27 Rang 145 (146, 147): 5 Rang 101. 

Notes 

1. (’ll) 10 Ind Cas 201 (204, 205, 207) : 35 Mad 
567 (P B). 

(*27) AIR 1927 Bom 257 (257) : 51 Bom 236. 

(*84) 8 Bom 313 (317) (P B). (Overruling 7 Bom 
487.) 

(*70) 13 Suth W R 358 (358). 

(*84) 1884 Pun Re No. 91, page 263. 

2. 1*26) AIR 1926 Cal 365 (356). (The court-feo 
payable is that payable under the new Act, after 
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9t Limitatioiit — Where a suit has been instituted in a Oourt having no 
jurisdiction and it is found necessary to raise a second suit in a Court of proper 
jurisdiction, the second suit cannot be regarded as a continuation of the first, even 
though the subject-matter and the parties to the suit are identical.^ Therefore, for 
purposes of limitation, the date of the institution of the suit is the date on which 
the plaint is presented to the Court in which it ought to have been instituted.^ If at 
the time of the presentation of the plaint in the proper Court the law of limitation has 
boon altered, it is the law as so altered that will apply to the case.^ 

But the plaintiff can in such cases avail himself of the provisions of Section 14 
of the Limitation Act, and claim the exclusion of the time during which the prior 
proceeding was prosecuted, provided that such proceeding was prosecuted in good 
faith,^ A filed a suit in Court X on 23rd October 1924, and the same was returned 
for presentation to the proper Court on 16th March 1925. On 11th March 1926, 
however, A had filed an appeal against the order returning the plaint, but pending the 
appeal he re-presented the suit to the proper Court on 28th April 1925. The latter 
Court dismissed the suit under 0. 9 B. 2 of the Code on 13th August 1925. The 
appeal was dismissed on 29th July 1926. On the same day, A presented a fresh 
plaint on the same cause of action to the proper Court and claimed the exclusion of 
the period from 16th March 1925 to 29th July 1926. It was held that when he 
re-presented the plaint on 28th April 1925, A must be deemed to have accepted the 
order of return as correct, that the prosecution of the appeal against the order of 
return could not thereafter be said to have been in good faith and that therefore the 
period from 28th April 1925 to 29th July 1926 could not be excluded in computing 
the ijeriod of limitation for the suit.® 

The period that can be deducted under Section 14 of the Limitation Act is only 
the period from the date of the filing of the plaint to the date on which it was 


finally returned by the Court for re-presentation.® No period preceding the original 
presentation of the plaint can be deducted under that Section.^ But, if, after deducting 


crediting the plaintiff with the court-fee origi- 
nally paid.) 

Note 9 

1. (*29) AIR 1929 P G 103 (107) : 56 Ind App 
128 ; 66 Cal 1048 (P C). 

(’28) AIR 1928 Bom 421 (422) : 52 Bom 548. 

(’39) AIR 1939 Mad 724 (728). 

[See however (’29) AIR 1929 Lah 409 (416). 
(Suit in District Court — Transfer to Sutordi- 
nato Court— Subordinate Court returning plaint 
as the suit was beyond its jurisdiction — Presen- 
tation again to District Court — Suit is a conti- 
nuation of the original one.)] 

[But tee (’15) AIR 1915 All 344 (344).] 

2. (*14) AIR 1914 Cal 858 (860). 

(’80) AIR 1930 Lah 394 (395). 

(’28) AIR 1928 Lah 484 (486). 

(’13) 36 Mad 482 (483). 

(’21) AIR 1921 Mad 654 (655) : 44 Mad 817. 

(’39) AIR 1939 Mad 724 (728). 
iSee also (’13) 20 Ind Cas 767 (767) (Mad). 
(Plaint presented to a Court not having juris- 
diction — Ro-presentation of the plaint when the 
Court was invested with junsdiction — Suit to 
be considered to be instituted on the latter 
date.)] 

[But see (’71) 16 Suth W R 47 (48). (The date 


of original presentation is the date of institu- 
tion.)] 

3. (’29) AIR 1929 Lah 877 (878). 

4. (’28) AIR 1928 Bom 421 (422) : 52 Bom 548. 

(’33) AIR 1933 Cal 914 (918) : 60 Gal 1122. 

(’32) AIR 1932 All 377 (378). 

’12) 18 Ind Cas 377 (881) (Cal). 

’82) AIR 1982 Cal 504 (506). (Time spent hona 
fide in determining valuation of suit can be 
deducted under Section 14.) 

(’22) AIR 1922 Pat 368 (869). 

(’31) AIR 1931 Mad 632(634). (Plaint first return- 
od for amendment — After amendment it was 
returned for re-presentation to the proper Court 
— For limitation the period taken in making 
the amendment was also excluded in favour of 
the plaintiff — • High Court refused to interfere 
— Obiter,) 

5. (’29) AIR 1929 Nag 219(221): 25 Nag L B 99. 

6. (’26) AIR 1926 Mad 178 (179). (Order of return 
confirmed on appeal— Date of appellate order is 
not the test — It is the actual date of return 
endorsed under sub-rule 2.) 

(’37) AIR 1987 Lah 464 (465). 

[But see (’93) 3 Mad L Jour 190 (191). (Dis- 
sented from in AIR 1926 Mad 178.)] 

7. See Illustration B and the following easBi : 

(’28) AIR 1928 Mad 114 (119). 
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the period allowed under that Section the limitation expires on a day on which the 
Court is closed, the plaint can be presented on the re-opening day.^ 


Illustrations 

1. A prosonted a plaint in Court X and the same was ordered to bo returned on the 25th March 
for presentation to tho proper Court but the Office returned it only on the 10th of April. It was hold 
that A was entitled to count in his favour tho days up to the lOth of April when tho plaint was 
finally returned,^ 

2. The last day of limitation for a suit expired on 5-9-1927 on which date the Court was closed 
for the vacation and the plaintiff presented the plaint in Court X on 7-10-1927 which was tho 
re-opening day. It was returned for presentation to the proper Court on 8-10-1927. It was hold that 
the period between 5-9-1927 and 7-10-1927 could not be excluded under Section 11 of the Limitation 
Act.W 

3. A presented a plaint in a wrong Court and tho same was finally returned on 20-3-1921 for 
presentation to the proper Court. The hext 3 days were holidays for the Court in which the plaint 
was to be presented and the plaintiff re-presented the same on 21-3-1921. It was held that the 
re-presentation was proper.ii 

It has been held by tho Madras High Court that where a plaint, is returned 
under this rule as being beyond the pecuniary jurisdiction of the Court and the 
plaintiff, after amending tho plaint so as to bring the claim within the jurisdiction of 
the Gourtj re-presents tho plaint in the same Court, the plaint can be treated as a 
continuation of the former suit without any necessity of falling back on tho provisions 
of Section 14 of the Limitation Act.^^ 

A plaint cannot be returned under this rule merely because the plaintiff has 
not mentioned in it the list of documents on which he relies. Hence, if a plaint is 
returned for this defect, and is then re-presented, tho date of tho institution of the 
suit for purposes of limitation is the date of the original presentation of the plaint.^® 

There is a difference of opinion on tho question whether the Court returning 
a plaint under this rule can allow the plaintiff a period within which ho might 
re-presont it in the proper Court. In an earlier case of tho Calcutta High Court^^ it 
was held that the Court had a discretion to grant a reasonable time within which the 
plaintiff might present tho plaint to the proper Court. But the same High Court haSj 
in a later decision,^® held that the order granting time is a nullity and will not save 
the suit from the bar of limitation. This view has also been followed by tho Patna 
High Court.^® In the undermentioned case^^ where the Court had granted such time; 
the High Court of Lahore did not say that the order was wrong, but decided the casp 
on other grounds. 


lOt Chartered Hi^h Gourte. — Order 49 Buie 3, sub-rule 1 provides that this 
rule is not applicable to Chartered High Courts. As to tho practice of the High Court 
of Bombay on its original side, see tho undermentioned cases.^ The High Court can, 
however, under its inherent powers direct, in a suit which it has dismissed for want of 
jurisdiction, that the plaint should be returned to the plaintiff so that he may file it in 
the proper Court, and thus avoid the payment of court-fee twice over.^ 


[But tee (’21) AIE 1921 Bom 879 (380) : 45 
Bom 148.] 

8. See Illuftration 8, 

9. (*38) Am 1983 Lah 611 (611). 

10. (>29) Am 1929 Lah 425 (426) : 11 Lah 12. 
(See alio (’87) 1987 Lah 464 (465).] 

11. (’29) Am 1929 Cal 815 (817, 818). 

12. (’89) Am 1989 Mad 897 (399). 

13. (’80) Am 1980 Lah 480 (480). 

14. (’10) 6 Ind Cais 607 (687) (Cal). 


15. (’17) AIR 1917 Cal 794 (795). 

16 . (’37) Am 1937 Pat 495 (496). 

17 . (’29) AIR 1929 Lah 425 (426) : 11 Lah 12. 

Note 10 

1 . (’84) 8 Bom 318 (817) (P B). (Practice is to 
return plaint oven in the course of the trial.) 

(’84) 8 Bom 880 (887). (The practice of tho 
original side is to retain the plaint unless it bag 
hMn returned on presentation.) 

?. (’84) Am 1984 Bang 842 (848). . 
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11. Appeal. — An order under this rule, returning a plaint to be presented to 
the proper Court, is appealable under 0. 43 B. 1 (a), whether the order is made by the 
Court of the first instance^ or by the Court of first appeal in the exercise of its powers 
under Section 107 ante? But where such an order is reversed or confirmed in appeal, 
a second appeal is baiTed by the provisions of Section 104 sub-section (2).* The 
appellate order reversing that of the Court of first instance cannot also be construed 
as an order of remand under 0. 41 B. 23 so as to be appealable under 0. 43 B. 1 (u) 
inasmuch as the order is not one passed on appeal from a decree.^ But the aggrieved 
party ciin, under Section 105, dispute the correctness of the order in an appeal from the 
decree if he is otherwise entitled to do so.^ 


Where a Small Cause Court returns a plaint under Section 23 of the Provincial 
Small Cause Courts Act to be presented to ah ordinary Civil Court in order to decide 
a question of title to immovable property, the Civil Court has no jurisdiction to return 
again the plaint under this rule, as the reference to the Civil Court by the Small Cause 
Court was under a special provision of law empowering the Small Cause Court to make 
such reference.' Section 192 of the Madras Estates Land Act excludes the operation 
of Order 43 to proceedings under that Act and consequently where, in an appeal to the 
District Court from a decree in a suit under that Act, the District Court, holding that 
the Bevenue Court had no jurisdiction, directed the plaint to be presented to the proper 
Court, it was held that no appeal lay against the order of the District Court to the 
High Court.^ 

It has been held by the High Courts of Madras and Lahore and the Judicial 
Commissioner’s Court of Nagpur that a plaintiff whose plaint is returned for presentation 
to the proper Court and who accordingly presents the plaint to the proper Court does 
not forfeit his right of appeal against the order of return simply on the ground that he 
chose to file his plaint in the latter Court.' But the High Court of Calcutta and the 


Note 11 

1 . (’79) 2 All 867 (358). 

(’83) 4 All 478 (480). 

(’67) 2 Agra 214 (215). 

(’25) AIR 1935 Bom 491 (431). 

(’12) 16 Ind Cas 575 (575) (Cal). 

’19) AIR 1919 Mad 93 (98) : 42 Mad 699. 

■88) AIR 1988 Sind 134 (126); I LR (1939) Ear 60. 
[N«« also (’25) 26 Fun L R 842 (843). (If no 
appeal is filed, tho correctness of the order can- 
not be challenged in Court in which it is re-filed 
nor in appeal therefrom.)] 

2 . (’03) 25 All 174 (176) (F B). (Appeal lies to 
the High Court under S. 106, C. P. C. — Over- 
ruling 8 All 456.) 

(’19) AIR 1919 All 82 (88) ; 43 All 74. 

’14) AIR 1914 All 128 (128) : 86 All 58. 

’19) AIR 1919 All 23 (28) : 42 All (232). (Order 
of Court to which suit is transferred.) 

(’99) 26 Cal 276 (278, 279). (Aj^l lies to the 
High Court under S. 106, C. P. C.) 

(’83) 8 Cal 126 (180). 

(’98) 21 Mad 284 (285, 286). (Where the appeal 
was filed as a second appeal, it was allowed to 
he amended into an appeal from an order.) 

’36) AIR 1926 Oudh 70 (71). 

’99) 1899 Pun Re No. 59, p. 265. (Dissenting 
from 1898 Pun Re No. 15.) 

[But Me(’98)1898PunBeNo. 16, p. 81. (Section 


588 (b) corresponding to 0. 43 R. 1 (a) applies 
only to order of Court of first instance.)] 

3. (’ll) 9 Ind Cas 666 (667) : 88 All 479. 

(’80) 126 Ind Cas 681 (581) (All). 

(’81) 3 All 855 (856). 

(’25) AIR 1925 Bora 431 (481). 

(’18) 18 Ind Cas 629 (680) : 1912 Pun Be No. 119. 
(’09) 4 Ind Cos 977 (977) (Lah)). (But the app^ 
can be treated as an application for revision.) 
(’20) 3 Lah L Jour 587 (589, 690). 

(’18) AIR 1918 All 415 (415). 

(’31) AIR 1931 Lah 294 (296) ; 13 Lah 646. 

(’26) AIR 1926 Lah 141 (141). 

(’38) AIR 1988 Oudh 224 (224) : 14 Luck 218. 
(’85) AIR 1985 Mad 674 (575). 

[But see (’78) 1 All 620 (622). (Decision under 
the Code of 1877, holding the order of the first 
Court to be a decree— It is no longer lawunder 
this Code.)] 

4. (’35) AIR 1935 Mad 674 (576). 

5. (’26) AIR 1926 Mad 900 (901, 902). 

6. (’13) 18 Ind Cas 325 (825) (Cal). 

(’26) AIR 1926 Cal 88 (84). (If the Civil Court 
returns plaint it is not unto 0. 7 R. 10.) 

7 . (’18) AIR 1918 Mad 191 (198) : 41 Mad 564 . 

8. (’19) AIR 1919 Mad 1062 (1068) r 41 Mad T31. 
(’80) AIR 1980 Nag 207 (208) : 26 Nag L B 800. 
(’39) AIR 1989 Lah 18 (19). 
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.Judicial Commissioner’s Court of Oudh have taken a contrary view.® The High Court 
of Calcutta has, however, in a later case held that the plaintiff will not forfeit his right 
of appeal if he specifically reserves his right to do so.^® In the undermentioned case^^ a 
])laint was returned for presentation to the proper Court. In the latter Court the plaint 
was rejected for non-payment of deficit court-fees. Thereafter an appeal was filed 
against the order returning the plaint. In appeal, the case was remanded for trial to the 
lirst Court in ignorance of the rejection of the plaint by the other Court. It was held 
that there was no plaint to try and the remand was ineffectual. 

An Appellate Court which reverses an order returning a plaint under this rule 
has no jurisdiction to remand the case to the lower Court for fresh disposal; the proper 
procedure is to annul the order of the trial Court and direct it to dispose of the suit 
according to law.^® 

Where a memorandum of appeal is returned for presentation to the proper 
Court, is the order of return appealable? The High Courts of Calcutta, Allahabad and 
Lahore^® have held that the word “plaint” in this rule does not include a memorandum 
of appeal and that, therefore, no appeal lies from such an order. The High Court of 
Madras and the Chief Court of Lower Burma have, on the other hand, held that an 
appeal does lie in such cases.^^ 

It has been held that where a plaintiff does not appeal against an order returning 
the plaint under this rule and submits to the decision of the Court on the point of 
jurisdiction, the question cannot bo re-agitated in a subsequent suit between the same 
parties.^® 

12. Revision. — Where a Munsif’s Court returned the plaint for presentation 
to the Small Cause Court and the latter Court returned the plaint for presentation to 
the Munsif’s Court and the Munsif's Court refused to go back on its original order 
and receive the plaint, the High Court in revision against the second order of the 
Munsif directed the Small Cause Court to try the case.^ As to whether an order of 
the Appellate Conrt confirming or reversing an order of the Court of first instance 
returning a plaint under this rule is rovisable, see Note 15 to Section 115 and the 
undermentioned cases.® 


[See also (*25) AIR 1925 Bom 418 (418). (Plain- 
til! changed hia mind after rc-preaentation and 
appealed. After losing the appeal ho can again 
present the plaint in tho proper Court.)] 

9. (’07) 5 Cal L Jour 580 (582). 

(’08) 11 Oudh Gas 98 (100). 

10. (’19) AIR 1919 Gal 447 (448). 

11. (’29) AIR 1929 Bom 202 (204). 

12. (’25) AIR 1925 Oudh 393 (394) : 29 Oudh 
Cas 21. 

(’09) 4 lud Cas 780 (781): 12 Oudh Gas 388. (The 
Appellate Court cannot itself proceed to hear 
the merits.) 

[See also (*16) AIR 1916 Mad 1154(1154, 1155).] 
[But see (’82) 1882 All W N 45 (45). (Appellate 
Court must decide the case on the merits.)] 

13. (’03) 31 Cal 844 (847). 

(’^0) 117 Ind Gas 849 (851) (Oal). 


(’18) AIR 1918 All 96 (96) : 40 All 659. 

(’28) AIR 1928 Lah 635 (635). (Seems to have 
l)een assumed that no appeal lay.) 

14 . (’91) 14 Mad 462 (464). 

(1900) 1 Low Bur Rul 32 (33). 

15 . (’36) AIR 1936 Oudh 222 (223). 

Note 12 

1 . (’22) AIR 1922 Pat 368 (369). 

2 . (’18) AIR 1918 Mad 191 (193) : 41 Mad 564. 
(’19) AIR 1919 Mad 93 (93) : 42 Mad 699. 

(’13) 18 Ind Cas 529 (530): 1913 Pun Re No. 119. 
(’23) AIR 1923 Oudh 88 (39). 

(’36) AIR 1930 Posh 78 (79). (A plaint was re- 
turned for presentation to proper Court. App^l 
against this order was dismissed by District 
Judge — Heldt a revision to the High Court was 
not competent.) 

[See also (’17) AIR 1917 Oudh 49 (50).] 
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Rejectranof plaint. 


R. 1 1 . [^* plaint shall he 

rejected in the following cases r 
(a^ where it does not disclose a cause of action^: 

(1) where the relief claimed is undervalued,^ and the 
plaintiff, on being required by the Court to correct the valuation 
within a time to be fixed by the Court, fails to do so : 

(e) where the relief claimed is properly valued, but the 
plaint is written upon paper insufficiently stamped,^ and the 
plaintiff, on being required by the Court to supply the requisite 
stamp-paper within a time to ^ fixed by the Court, fails to do so : 

(d) where the suit appears from the statement in the plaint 
to be barred by any law.’ 

[1877, Ss. 53, 54 ; 1859, Ss. 29, 31, 32.] 

Local Amendment 

CALCUTTA 

Add the following as clause (e) : 

“(e) Where any of the provisions of Rule 9 (lA) is not complied with and the 
plaintiff on being required by the Court to comply therewith within a time to be fixed 
by the Court, fails to do so." 


1. Legulative changes. 

2. Scope of the Rule. 

3. ** Where it does not disclose a cause of 

action." 

• 

4. "Where the relief claimed is under^ 

valued." 

5. Where the plaint is insufficiently stamped. 

6. Memorandum of appeal insufficiently 

stamped. 

Other Topics 

Applicability of this rule to Chartered High 
Courts. See Nolo 2. 

Court’s duty to examine plaint. See Note 3. 


7. Where the suit appears to be barred by 

any law — Clause (d). 

8. Rejection of plaint on other grounds. 

9. Rejection of plaint in part. 

10. At what stage plaint can be rejected. 

11. Appeal. 

12. Revision. 

I 13. Review. 

( miscellaneous) 

Extension of time. See Note 5. 

Rule, how far mandatory. See Notes 6 and 10. . 
Within a time to be fixed by the Court. See Note 5. 


Is LeglslatiYe changes. — 

1. Clause (a) corresponds to clause (a) of Section 53 of the old Code which 
provided that “the plaint may, at the discretion of the Court, at, or any time before 

the settlement of issues bo rejected ” See Note 10 and the undermentioned 

cases decided under the old Codo.^ 

2. The words “positive rule of” before' “law” in clause (d) have been omitted. 

3. Clause (d) of Section 54 of the old Code has been omitted, as this Code does 
not anywhere provide for return of pleadings for amendment. 

^ Order 7 Rule 11 — Note 1 (’06) 2 Cal L Jour 584 (587). (Do). 

1. (*81) 7 Cal 843 (846). {Held too lato to reject a [But tee (*99) 21 All 341 (345)(FB). (The plafnt 
plaint in appeal for want of cause of action, as disclosed no cause of action against the dtfen- 

the proceedings in the lower Court showed that dant named therein r- The Hig^ Oourt enter- 

plaintiff was entitled to relief.) tained the plea and dismiMed the suit;)] 
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2. Scope of the Rule# — This rule enacts that the plaint shall be rejected in 
the four classes of cases mentioned in claui^s (a) to (d). But the instances given cannot 
)}e regarded as exhaustive of all the oases in which a Court can reject a plaint, or as 
limiting the inherent powers of the Court in respect thereof.^ Thus, a Court has 
jurisdiction, in a proper case, to reject the plaint filed by the next friend of a minor on 
the ground that it is not in the interests of the minor that the suit should be proceeded 
with.^ So also where it is alleged that a suit was instituted without the signature and 
authority of the plaintiff, the Court will frame a preliminary issue on the point and 
reject the plaint if it finds the issue against the plaintiff.^ An Appellate Court has the 
same powers of rejecting a plaint as the Court of first instance.^ 

In disposing of a suit under this rule, the Court ought not to dismiss the suit, 
but should reject the plaint.'^ The effect of rejection as distinguished from a dismissal 
is that, in the former case, the plaintiff would not under Buie 13 infra, bo precluded 
from filing a fresh plaint in respect of the same cause of action, if ho so desires. 

A plaintiff is not entitled to have the dismissal of a suit for default set aside 
under 0. 9 B. 9 on the ground that the plaint should have been rejected.® 

This rule does not apply to Chartered High Courts in the exercise of their 
ordinary, or extraordinary original civil jurisdiction (see 0. 49 B. 3 infra). The High 
Court of Allahabad has in the undermentioned case^ held that this rule is inapplicable 
to their appellate jurisdiction also notwithstanding the provisions of Section 107 of the 
Code. 


8. “Where it does not diaolose a cause of action.’’ — When a plaint is 
filed, it is the duty of the Court to see that the plaint contains the necessary allegations 
which must bo proved before a decree could be given, and, if there are not the necessary 
allegations, to reject the plaint.^ To enable a Court to reject a plaint on this ground, it 


Note 2 

1. (’24) AIR 1924 Oudh 413 (414). (See also 
cases cited in S. 2 (2), N. 13, Foot-note 3.) 

2. (’15) AIR 1916 Mad 483 (484). (Order 32 
is not exhaustive and does not deal with the 
ease of a suit filed contrary to the interests of a 
minor.) 

3. (’10) 7 Ind Cas 600 (600) (Sind). 

4. (’85) 1885 All W N 294 (294). 

(’21) AIR 1924 Nag 80 (80). 

5. (’88) 15Cal’533(537,538): 16Ind Appll9(PC). 

( 22) AIR 1922 Gal 606 (608): 49 Cal 880. (Where 

plaint is written on insufficiently stamped paper, 
Court is bound to give time to make up the 
deOciency at any stage of the proceeding.) 

(T.0) 12 Suth W R 313 (314). (Plaint disclosing 
Jio cause of action.) 

(’ 09 ) 11 Suth W R 223 (223). (Mis-statement of 
cause of action may bo allowed to bo amended.) 
(’ 98 ) 8 Mad L Jour 187 (189). (Court-fee not paid 
on the alternative prayer — Dismissal is not 
proper.) 

[Sec (’38) AIR 1938 All 497 (600). (The rejection 
of the plaint under 0. 7 B. 11 is a matter prior 
to the issue of notice to a defendant and after 
the issue of notice to the defendant the correct 
word to use is dismissal of the suit and not 
rejection of the plaint.)] 

[See however ^20) AIR 1920 Pat 666 (669, 
OGO) : 4 Pat L Jour 708. (This rule does not 


apply where Appellate Court acts under S. 12 
of the Court-fees Act — S. 10 of the Court-fees 
Act will apply.)] 

6 . (’24) AIR 1924 Pat 271 (272) : 2 Pat 784. 

7. (*90) 12 All 129 (152) (FB). (In this case 
clauses (a) and (b) of S. 54 of the Code of 1877 
only were considered.) 

Note 3 

1 . (’28) AIR 1928 Cal 425 (425) ; 55 Cal 590. 
(Case against numerous defendants — Court must 
examine the plaint before issuing the summonses 
to see if the plaint reveals a cause of action — If 
no ciiuso of action is revealed plaint must cither 
be rejected or returned for amendment.) 

(’23) AIR 1923 Lah 290 (291). (Plaint disclosing 
no cause of action — Suit dies and no question 
of jurisdiction arises.) 

(’17) AIR 1917 Low Bur 28 (29, 30) : 9 Low Bur 
Rul 37. (Before admitting a plaint for mere 
declaration as to property Court must see that 
allegations as to plaintiff being in possession of 
the property are made.) 

’92-96) 2 Upp Bur Rul 244. 

’72-’92) 1872-92 Low Bur Rul 365. (Court shall 
consider the plaint before action is taken upon it.) 
(*78) 10 Bom H GR17 (18). (The Lower Court had 
decided the case in favour of the mamlatdar.) 
(’80) 8 All 766 (768). (Should be rejected and not 
returned.) 

(’89) AIR 1989 Lah 158 (160). 
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should look at the plaint and at nothing else.^ In asking the Court to decide an issue 
like this (which is essentially a demurrer), the defendants must bo taken to admit for 
the sake of argument that the allegations of the plaintiff in his plaint are true modo 
et forma — in manner and form.® In doing so they must be taken to reserve their right 
to show that those allegations are wholly or partially false in the further stages of the 
action, should the preliminary point be overruled. The power to reject a plaint under 
this clause must be exercised only if the Court comes to the conclusion that even 
if all the allegations are proved, the plaintiff would not be entitled to any relief 
whatever.* 

As to cases where a cause of action accrues after the presentation of the plaint, 
see Order 7 Rule 7. 

The expression * cause of action" as used in this rule does not mean a claim 
which is still enforceable under the law of limitation. Where, therefore, a suit is 
barred by time it cannot be said that the plaint does not disclose a cause of action, and 
that it falls to be dealt with under clause (a). The Court may, however, proceed under 
clause (d).® 


4. ‘‘Where the relief claimed is anderYalaed.“ — If the Court comes to 
the conclusion that the plaintiff's valuation of a suit is fictitious, it can reciuire him to 
make a correct valuation and can reject the plaint on his failure to do so and this 
rule applies even to cases in which under the Court-fees Act it is provided that the 
amount of court-fee is to be determined according to the amount at which the relief 
sought is valued in the plaint (see Court-fees Act, Section 7, sub-s. 4).® But the Court 
cannot itself fix a valuation in place of the plaintiff's valuation.® If the correct 
valuation would make the Court incompetent to try the suit, then the matter falls 
under Rule 10 ante, and not under clause (b) of this rule (see 0. 7 R. 10, Note 2). 

In order to determine whether a suit is properly valued or not, the Court must 
confine its attention to the plaint and should not look to other circumstances which 


2. (*17) AIR 1917 All 356 (356)^ 39 All 616. (For 
Walsh, J.) 

(•73) 10 Bom H 0 R 182 (185). (Should not refer 
to documents and facts not stated in or annexed 
to the plaint or ascertained by interrogation of 
the plaintiff by the Court.) 

(*33) AIR 1933 Sind 1 (2). (Court should not 
refer to written statement.) 

(•37) 169 Ind Cas 788 (791) (Cal). 

[See (’35) AIR 1935 Rang 497 (498). (Court is at 
liberty to go beyond allegations pleaded as cause 
of action, in determining whether there is cause 
of action for suit — It is not precluded from 
considering other allegations in the plaint.) 
(*35) AIR 1935 Pat 449 (450). (For the purpose 
of deciding whether the plaint discloses any 
cause of action, evidence of defendant is not 
neoe8.sary— Such question should be decided on 
the allegation of fact in the plaint and if neces- 
sary after examining the plaintiff.) 

(’36) AIR 1936 Lah 35 (36). (Pre-emption suit— 
Plaintiff merely alleging in plaint that he has 
right of pre-emption vrithout specifying grounds 
of his claim — Grounds spocLfiod in replication 
— Pleadings taken as whole disclose cause of 
action with sufficient clearness.)] 

[But aec (’71) 16 Suth W R 218 (219). (On 
finding that plaint discloses no cause of action, 
Court can examine pleaders on both sides and 


fix the real issues in the case.)] 

3. (’13) 40 Cal 598 (609) : 40 Ind App 56 (PC). 

4. (’21) AIR 1921 Sind 106(108): 17 Sind L R 9. 
(1862) 1 Mad H 0 R 240 (243, 244). (Mere un- 
likelihood of plaintiff’s success will not justify 
rejection.) 

’73) 10 Bom H 0 R 17 (18). 

’70) 7 Bom H C R 99 (101). 

[See also (’31) AIR 1931 Cal 659 (661) : 58 Gal 
589.] 

5. (’32) AIR 1982 All 543 (545) : 54 All 525. 

Note 4 

1. (’34) AIR 1934 Cal 448(449): 61 Cal 796 (FB). 
(Rule controls Court-fees Act, S. 7, sub-s. 4.) 

(’35) AIR 1935 Lah 75 (76). (Question of court- 
fee should bo decided at earliest opportunity— 
Court recording finding on all issues and while 
dismissing suit on merits requiring plaintiffs to 
make good deficiency in court-fees — Procedure is 
not proper.) 

2. (’37) AIR 1937 Sind 241 (241, 242) : 31 Sind 
L R 442 (FB). (The provisions of Court-fees Act 
S. 7, sub-s. 4 must be read with 0. 7 R. 11.) 

(’87) 81 Sind L R 87 (48). (Do.) 

(’86) AIR 1986 Sind 25 (25). (Do.) 

(*89) AIR 1989 Nag 50(56): ILR (1988) Nag 558 
(FB). (Do— A I R 1987 Nag 14 ; 166 I 0 106» 
Overruled.) 

3. (’17) AIR 1917 All 78 (79) : 89 All 728. 
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may subsequently influence the judgment of the Court as to the true value of the 
relief sought.^ 

See also Note 5 below and Section 6 Note 4. 

As to Court’s powers of rejection for undervaluation in cases where the plaintiff 
is entitled to put his own valuation, see the undermentioned cases.^ 


S. Where the plaint is insnffloiently stamped. — Where the plaint is 
properly valued either at the time of the presentation itself or at a time subsequent 
thereto, in pursuance of an order of the Court under clause (b), but is insufficiently 
stamped, the Court can act under this rule.^ But the Court cannot exercise the powers 
conferred under this clause after the suit has been decided finally so far as that Court 
is concerned* Where, however, the order for making good the deficiency in court-fee 
is made before the final decision in the suit, the fee can be realised in execution oven 
after the final decision.* 

Under the old Code there was a conflict of opinion as to whether a suit would 
become barred by limitation where the deficiency in court-fee is supplied after the 
period of limitation for the suit but within the time fixed by the Court. The conflict 
has now been set at rest by the enactment of Section 149. For a full discussion of the 
subject, see Note 7 to Section 149 and the undermentioned cases.^ 

A plaint cannot be rejected under this rule for undervaluation or for insufti- 
cicncy of stamp unless the plaintiff is given an opportunity to correct the valuation 
or to supply the deficient stamp, as the case may be, within a time to bo fixed by the 
Court, and he fails to do so.® Nor does the use of the words “shall bo rejected” prevent 


(’89) 13 Bom 517 (619). 

(’.30) AIR 1930 Cal 686 (688) : 58 Cal 281. (This 
rule is not meant to enlarge any taxing Section.) 
[Bui see (’07) 11 Cal W N 705 (711, 712).] 

4. (’24) AIR 1924 Cal 969 (969). 

(’35) AIR 1935 Cal 273 (274, 275). 

[See (’35) AIR 1985 Cal 338 (340). (Merc form 
and language is not final test — Real substance 
must be looked into.)] 

[See also (’35) AIR 1935 Pat 160 (162) : 14 Pat 
414. (Value of suit is value on date of institution 
—Future mesne profits or future damages can- 
not he taken into account for xmrpose of court- 
foes.)] 

5. (’30) AIR 1930 Cal 473 (474) : 56 Cal 275. 
(’29) AIR 1929 Mad 896 (398). 

(’31) AIR 1931 Pat 78 (79) : 10 Pat 432. 

Notes 

1. (’82) AIR 1982 Cal 685 (686). 

(’31) AIR 1931 Lah 622 (623). 

(’34) AIR 1934 All 989 (990). 

2. (’85) 7 All 528 (532). 

(’35) AIR 1935 Lah 75 (76). (Decree itself direct- 
ing levy of additional court-fee is bad and can- 
not stand.) 

(’25) AIR 1925 Lah 326 (327). (Suit dismissed 
on merits— Order for additional court-fee is in- 
competent.) 

3. (’84) AIR 1934 Oudh 396 (896). 

4. Cases under the old Code in addition to those 
yiven in Note 7 to S. 149 : 

(’09) 2 Ind Cas 1 (8) (Gal). (Court can enlarge the 
time for the payment of deficit court-fees on a 
plaint.) 


(’05) 1905 Pun Re No. 104, p. 319 (FB). 

(’01) 4 Oudh Cas 108 (114). (The Court has a 
discretion to extend time.) 

(’09) 3 Ind Cas 557 (558) (All). (Deficiency made 
up within time allowed — Suit not barred.) 

(’04) 27 All 197 (199, 200). (Deficiency in court- 
fee paid after limitation owing to Court proceed- 
ings— Suit not l)arred.) 

(’02) 24 All 218 (220). (Dissented from in 27 All 
197 — Court cannot extend ordinarily prescribed 
period for limitation.) 

Cases under the new Code in addition to those 


given in Note 7 to 8. 149 : 

(’23) AIR 1923 All 538 (538) ; 45 All 518. (Ruling 
in 15 All 65 held to be superseded by this rule.) 

(’22) AIR 1922 Pat 56 (56). 

(’22) AIR 1922 Cal 234 (234). 

(’37) AIR 1937 Pat 5.50 (553) ; 16 Pat 600 (S B). 
(Suit filed in time — Deficiency made up within 
time allowed bv Court after limitation — Plaint 
is within time.) 

(’38) AIR 1938 Mad 560 (562). (Plaint insufil- 
ciontly stamped filed on last day of period of 
limitation — Court allowing certain time for pay* 
ment of deficient court-fee — Proper court- foe 
paid within time allowed but beyond period of 
limitation for suit- Suit is not time barred.) 

5. (’22) AIR 1922 Cal 506 (508) : 49 Cal 880. 

) AIR 1927 Mad 1002 (1003). 

H N W P H 0 R 16 (17). 

) 9 Bom 355 (357). 

) 1888 Bom P J 58. 

1 1888 Bom P J 120. 

I AIR 1917 Lah377(878):1917 PunReNo.27. 

I 25 Ind Cas 24 (25) (Lab). 
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the Court from exercising its powers nnder Section 148 of the Code and enlarge the 
time fixed by it, from time to time.^ But the plaintiff cannot, as of right, claim 
extension of the time fixed by the Court. The question depends on the discretion of 
the Court.^ No express order is necessary for such extension of time. An extension 
may be inferred from the fact that the Court has actually allowed a thing to be done 
beyond the prescribed time.® 

The rule does not apply to applications for leave to sue in forma pauperis. 
Hence, a Court is not bound, on its dismissing an application for leave to sue in forma 
pa%ipcriSi to grant a time within which a properly stamped plaint could be filed.® 

Whero a plaint is written upon insufficiently stami)ed paper and the plaintiff 
does not supply the requisite stamp within the time fixed by the Court, can he be 
allowed to r^uce his claim so as to bring it within certain court-fees? There is a 
conflict of opinion on this x)oint. The High Courts of Allahabad and Madras have held 
that it is open to the plaintiff to relinquish a portion of the claim in order to bring it 


(’88) 1888 Pun Re No. 156, p. 417. 

(*26) AIR 1926 Mad 676 (677). (Under S. 149 
Court can accept deficient court-fees after the 
time fixed but it cannot refuse to fix time under 
O. 7 R. 11.) 

(’98) 8 Mad L Jour 187 (189). 

(’30) AIR 1930 Oudh 104 (105) : 6 Luck 474. 
(Reasonable time should bo allowed to make up 
deficiency.) 

(’22) AIR 1922 Pat 56 (56). 

(’14) AIR 1914Lah 268(269): 1914 Pun RoNo. 35. 
(Deficiency not supplied within time fixed — 
Plaint must be rejected.) 

(1900) 27 Cal 376 (378). (If within that time 
period of limitation expires, the suit is barred by 
time if the deficiency is made up after the time 
fixed.) 

(’30) AIR 1930 Lah 101 (101). 

(’26) AIR 1926 Cal 504 (505). 

(’37) AIR 1937 Pat 550 (553) : 16 Pat 600 (S B). 

(’38) AIR 1938 Mad 542 (543). (That the plaint is 
presented on the last day of limitation makes no 
difierence at all — Whether the payment of in- 
sufficient court’fee has been by design or due 
to inadvertence the Court is bound by the man- 
datory terms of O, 7 R. 11 to give effect to the 
provision of law.) 

(’37) AIR 1937 Mad 266 (267). (Court has no 
jurisdiction to return plaint presented with in- 
sufficient stamp — It must fix time for making 
up deficiency and can reject plaint if deficiency 
is not made up within the time fixed — Order de- 
clining to receive plaint with stamps of smaller 
denomination is unjust.) 

(’88) AIR 1938 Mad 645 (645,646). (Order return- 
ing plaint for necessary amendments is not fair 
— - Proper order is to require deficiency to be 
made up within particular date and to reject it 
if order is not complied with.) 

(’37) AIR 1937 Lah 302 (803). (It is immaterial 
that the action of the plaintiff in instituting a 
plaint on a deficient court-fee is not bona fide, 
and the worst that the Court can do is to ask 
the plaintiff to make up the court-fee on the 

. very day on which the plaint is presented.) 

[See also (’24) AIR 1024 Pat 271 (272) : 2 Pat 


784. (Dismissal for default cannot be set aside 
on ground that plaint ought to have been re- 
jected under this rule.)] 

[But tee (’38) AIR 1938 Lah 361 (364) (F B). 
(Per Din Mohammad and Coldstream, JJ. in 
Order of Reference— It is not incumbent upon a 
Court of Justice to allow the plaintiff an oppor- 
tunity to make good the deficiency under 0. 7 
Rule 11.)] 

6 . (’97) 10 All 240 (243, 244). 

(’92) 16 Bom 263 (266). 

(’04) 81 Cal 76 (78). 

(’19) AIR 1919 Cal 261 (261). 

(’09) 2 Ind Cas 1 (2) (Cal). 

’10) 6 Ind Cas 424 (425) (Cal). 

(’05) 2 Cal L Jour 70 (72, 78). (Deficit court-foe 
paid one day after time fixed— If on that date 
suit is not barred, it can go on.) 

r’28) AIR 1928 Lah 274 (275). 

I ’94) 1894 Pun Re No. 113, p. 435. 

•26) AIR 1926 Mad 676 (677). 

I ’99) 9 Mad L Jour 348 (348). 

I ’27) AIR 1927 Oudh 507 (507). (Refusal to take 
the deficit court-fee for delay by one day is an 
abuse of the powers of a Court.) 

(’26) AIR 1926 Nag 312 (312). 

(’01) 4 Oudh Cas 108 (114). 

(’25) AIR 1925 Pat 485 (487): 4 Fat 180. (Deficit 
court-fee paid by the plaintiff— Pleader's clerk 
misappropriated the amount and re^tedly 
applied for time— Plaint was finally rejected— 
On coming to know of this plaintiff applied for 
revocation of the order of dismissal.) 

(’86) AIR 1936 Cal 221 (223). 

[See also (’38) AIR 1938 All 481 (485): 1 L B 
(1938) All 470. (Payment of defidenoy— XJuea- 
tion involved being complex requiring decision 
of High Court— Party should be given further 
opportunity to pay deficiency after decision of 
High Court.)] 

7. (’86) AIR 1936 Pat 810 (811). 

(’38) AIR 1938 Mad 542 (548, 644). 

8. See Note 8 to Section 148 ante. 

(’07) 84 Cal 20 (24, 29) (FB). 

[See also (’26) AIR 1926 Mad 676 (677).] 

9. (’85) AIR 1985 Mad 878 (879). 
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within a oertain oourt-fees.^^ The High Oourts of Calcutta and Bombay held in earlier 
rlodsions that under such oircumstanoes the Court had no jurisdiction to allow the 
plaintiff to reduce his claim and was bound to reject the plaint, on the ground that this 
rule is mandatory A contrary view has, however, been taken in the undermentioned 
decisions of the same High Courts.^^ 

Where a plaintiff is given time to pay additional court-fees under this rule and 
he does not appear on the date fixed in oonsequenoe of which the Court dismisses the 
suit, the order though one of dismissal must be deemed to be an order under this rule, 
and not under 0. 9 B. B, so that a fresh suit on the same cause of action will not be 
barred under 0. 9 R. 9.^® Clause (c) of this rule does not apply to the case of failure 
of a plaintiff to pay stamp duty on a partition decree.^^ 

Where plaintiff is given time to make up the deficiency in court-fees, and 
within the time so allowed the plaintiff applies for i)ermission to continue the suit as 
a pauper, the application should be considered on its merits and the plaint should not 
be considered as rejected for failure to pay the deficiency in court-fees.^® 

It has been held that when a plaint was re-presented in a proper Court after 
l)eing returned by the wrong Court where it was originally filed, the proper Court is 
not debarred from requiring the proper stamp to bo affixed though no objection was 
taken in the wrong Court.^® 

6. Hemorandum of appeal insuffloiently stamped. — This rule applies in 
terms to plaints insufficiently stamped. Where a mcmoranixm of appeal is found 
to bo presented with an insufficient court-fee, the Court can allow time for paying 
the deficit court-fee.^ But, is the Court hoxind to grant time to the appellant to 
make up the deficiency? There is a conflict of opinion on this point. According 
to the High Oourts of Bombay,’^ Calcutta® and Patna* and the Chief Court of 


10. (’05) 27 All 161 (152). 

(’29) AIR 1920 All SOS (309). 

(’31) AIR 1931 Mad 716 (716). 

11. (’17) AIR 1917 Oal 77 (78): 44 Cal 352. 
(Court has no power to allow amondmont by 
omitting prayor in respect of which extra court- 
fee was ordered.) 

(’14) AIR 1914 Bom 117 (118). 

12. (’39) AIR 1939 Bom 354 (367). {Prima facie, 

0.7 R. 11 is mandatory only rebtissic stantibxis, 
that is to say, when the Court has to deal 
simply with the position referred to in the rule, 
and would not preclude an amondmont of the 
plaint which under 0. 6 R. 17 may bo made at 
any stage of the proceedings. 0. 7 R. 11 and 
0. 6 R. 17 must be read together.) 

(’37) AIR 1937 Cal 662 (664). (Court has power 
to allow abandonment of claim before rejecting 
plaint or to allow application therefor as amend- 
ment of pleadings under 0. 6 R. 17.) 

13. (’29) AIR 1929 Mad 344 (346). 

(’32) AIR 1932 Pat 11 (12). 

[See (’35) AIR 1935 Oal 764 (765). (Amendment 
of plaint allowed— Plaintiff directed to give 
value of property and put in deficit court-fee— 
Non-compliance with order— Suit dismissed for 
default on rejecting permission to withdraw 
under 0. 28 B. 1— Proper order is rejection of 
plaint— Frei^ suit is not barred by 0. 28 B. 1, 
0. 9 B. 9 or 0. 2 B. 2.)] 

[See also (’28) AIR 1928 Lah 221 (228). (Condi- 


tional decree that it was to bo of no effect 
unless deficit court-fee is paid — Such order is 
to bo doomed an order of rejection.)] 

14 . (’19) AIR 1919 All 269 (270). 

15 . (’33) AIR 1933 Cal 238 (239). 

(*33) AIR 1933 Mad 498 (499). 

(’29) AIR 1929 Mad 828 (829): 63 Mad 43. 

(’30) AIR 1930 Cal 221 (222). (Mandatory provi- 
sion contained in Rule 11 is intended for cases 
where no other complications intervene and 
Court has sufficient inherent power to depart 
from normal procedure to suit exigencies of the 
situation.) 

16 . (’31) AIR 1931 Pat 39 (40). 

Note 6 

1. (’38) AIR 1938 Nag 322 (323). 

(’35) AIR 1935 Lah 448 (450): 17 Lah 122. 

2 . (’14) AIR 1914 Bom 249 (250): 21 Ind Cas 387 
(337, 338): 38 Bom 41. 

3 . [See (’82) AIR 1982 Cal 482 (484, 485): 59 Cal 
888. (Rejection of memorandum of appeal for 
deficiency in stamp — Properly stamped memo- 
randum can bo filed.)] 

4. (’39) AIR 1939 Pat 432 (432): 180 Ind Cas 
791 (791). 

(’89) AIR 1989 Pat 137 (187). 

[See also (’39) AIR 1939 Pat 83 (86): 17 Pat 
687. (If an insufficiently stamped memoran- 
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Oudh,^ this rule applies to memorandum of appeals also by virtue of Section IQT/i : A 
contrary view has been taken by the High Courts of Allahabad,® Lahore^ ands 
and the Judicial Gommissioner’s Court of Nagpur.® This view proceeda on the ground 
that the insertion of Section 582 in the old Code corresponding to Section 14d providiig 
for memorandum of appeals, shows that the rule does not apply to memorandum 
of appeals. 

Where an appeal is filed in time and the deficient court-fee is paid within the 
time fixed by the Court, though on that date the appeal would have been barred % 
limitation, the appeal must be deemed to have been filed on the date when it was 
presented.^® 

7. Where the suit appears to be barred by any law — Glanse (d). — This 
clause authorises the rejection of a plaint where the suit appears, from the statement 
in the plaint, to be barred by any law.^ Where a plaint appears to be barred by 
limitation and no ground of exemption from limitation is mentioned therein, the Court 


dum of appeal has, in fact, been accepted by 
the Court by inadvertence or vrhen the amount 
of the court-fee payable is open to doubt, or the 
amount of the fee cannot be ascertained by the 
Court till the record is received, or it appears 
that the appellant has made an honest attempt 
to comply with the law, the Court may pro- 
perly receive the appeal and allow time for the 
dedciency, if any, to bo made good — AIR 1917 
Pat 26, ^licd on.)] 

[But see (’17) AIR 1917 Pat 26 (27). 

(*86) AIR 1935 Pat 201 (201). (When deficiently 
stamped memo of appeal is died, Court can 
reject it at once or allow dedcit to bo made 
good.)] 

S (’SO) AIB 1930 Oudh 101 (105) ; 5 Luck 171. 
(•35) AIK 1935 Oudh 119 (120) ; 10 Luck 176. 
[See aim (’37) AIR 1987 Ou^h 411 (116) : 13 
Luck 397. (Appeal on insufficiently stamped 
paper died within limitation — Prayer along with 
appeal to grant time to make good dodciency — 
Appellate Court can grant time under S. 149 
and O. 7 R. 11 (c)— Order dismissing appeal as 
time-barred, ignoring prayer is bad.)] 

6. (*29) AIR 1929 All 75 (76): 50 All 980. (Appel- 
late Court may refuse to accept an insufficiently 
stamped memorandum of appeal.) 

[But tee (’23) AIR 1923 All 349 (349). (Appel- 
late Court has no right to reject a memoran- 
dum of appeal on the ground that it is insuffi- 
ciently stamped.) 

(’80) 2 All 876 (876). (Should dx time under 
8. 54 (b) of 1882 Code.)] 

7. (’20) AIR 1920 Lah 92 (93) : 1 Lah 234. (De- 
cided on the assumption that 8. 149 applied and 
not this rule— Time for payment was refused as 
not being a bona fide case of mistake.) 

[But tee (’88) 1888 Pun Re No. 156, p. 417. 
(This would appear not to bo good law in view 
of A I R 1920 Lah 92.)] 

8. (*15) 1915 Mad 426 (427). 

(’88) AIR 1938 Mad 816 (316). 

[But tee (’82) 1982 Mad W N 104 (104). 

9. (’30) AIR 1980 Nag 224(225): 26 Nag LB168. 

10. (’9^ 15 Mad 78 (79). 


(’18) AIR 1918 Mad 1039 (1040) : 40 Mad 687. 

(’75) 24 Suth W R 258 (258). (Appeal ^tition 
though dedcient in stamp was presented in time 
— If though beyond time, appellant is prepared 
to make good the dedciency and the Deputy 
Registrar is bound to receive the memorandum.) 

(*36) AIR 1935 Pat 201 (201). 

[See (’92) 15 Mad 29(84). (Memorandumbf appeal 
insufficiently stamped— Court is competent to 
levy the dedcient stamp duty.) 

(’38) AIR 1988 Mad 316 (817). (Court refusing 
to allow time for payment of dedcient court-fee 
— Memorandum of appeal cannot be held to be 
presented in time.)] 

[But see (’90) 12 All 129 (142) (FB). (Deficit 
court-fee if supplied after limitation, appeal 
is barred — ^This decision is superaeded ,by the 
enactment of 8. 682 (A) of the old Code' corres- 
ponding to the present 8. 149.) 

(’92) 19 Cal 747 (749).] 

Note 7 

1. (’03) 25 All 187 (193). (Suit against Secretary 
of State without notice under S. 80.) 

(’93) 15 All 887 (390) (FB). 

(’19) AIR 1919 Cal 755(756). (Per Chatterjea, J.) 

(’27) AIR 1927 Lah 88 (83). (Suit bad for multi- 
fariousness falls under this clause.) 

(’24) AIR 1924 Nag 80(80). (In this case Kotval, 
A. J. C. has held that the plaint should have 
been rejected under this rule, as the suit was 
barred by limitation — It is submitted that in 
such a case, the suit ought to be dismissed under 
8. 8 of the Limitation Act, and not to be rejected 
under this rule.) 

(1900-07) 1 Low Bur Rul 16 (17). (Plaint not 
showing that Court has juri^iotion might be 
returned for amendment.) 

(’15) AIR 1915 Cal 62 (68). (Rule does not ap^y 
unless the suit appears to be barred on the 6ce 
of it.) 

(’28) AIR 1928 Oudh 495 (498). (Suit not bart^ 
by any law on the face of the; plaint ^-^Bht if 
the bar is found during arguments, suit fato be 
dismissed and not rejected under this rule.) 

(’02) 6 Cal W N 411 (41$). (Executive oidffS not 
’'positive rule of law.”) ^ 




Q1 ?liAIK!C 


«f86 


may in proper oasoB aUo\7 an amendment of the plaint under 0. 6 B. 17 so as to make 0i 7 R. 11 
a ]^ea,jaf exei^ption, if any.^ 11^68 7H10 

. # Si^ajeotion of plaint on other Irounde* — As has been seen in Note 2 ante^ 
the instances given in this rule are not exhaustive of the cases in which a Court may 
reject a plaint. But a Court has no power to reject a plaint merely because it is defective 
in that it does not comply with some provisions of law.^ The proper procedure in such 
a. case is to call on the plaintiff to euro the defect and on his failure to do so, to proceed 
to decide the suit forthwith and to dismiss it under 0. 17 R. 3 or to reject the plaint 
under the Court's inherent powers.* Section 203, sub-section 4 of the Madras Estates 
Land Act (I of 1908) provides that the following clause shall be deemed to be added to 
this rule as clause (e), viz, — 

‘ **(e) In any suit to which Section 203 of the Madras Estatea Land Act, 1908, applies if the 

certified copy therein mentioned is not annexed to the plaint and the plaintiff on being 
required by the Court to produce it fails to do so within the time allowed by the Court.” 

9f Rejeotion of plaint in part. — A plaint cannot, under this rule, bo rejected 
in part and retained in part. It should be rejected as a whole} Thus, where in a suit 
by two plaintiffs against the Secretary of State for India, one of them has failed to give 
notice as required by Section 80 of the Code, the plaint should bo rejected as a whole 
and not merely as regards the plaintiff who had failed to give notice.* 


10. At what ata^e plaint can be rejected. — The provisions of this rule are 
imperative and can be brought into operation at any stage of the suit. Therefore, the 
registration of a plaint docs not prevent its rejection under this rule.^ Whore, however. 


.(•38) AIR 1938 Pat 127 (128). (Secretary of State 
impleaded in suit along with other defendants 
^Ko statement in plaint about issue of notice 
under Section 80.) 

2. (’09) 3 Ind Cas 159 (160) : 34 Bom 250. 

[See also (’32) AIR 1932 Cal 14G (146) ; 59 Cal 
150.)] 

Note 8 

1. (’20) AIR 1920 Pat 82 (83). 

'(*24) AIR 1924 Lah 608 (608). (Non-production 
of a document under 0. 7 R. 18.) 

(1864) 2 Bom H 0 R 3G9 (309). (Do.) 

.(*12) 17 Ind Cas 680 (581) (Mad). (Want of 
signature and verification.) 

(’ll) 10 Ind Cas 731 (732): 7 Nag L R 33. (Want 
of proper signature.) 

(’04) 1904 Pun Re No. 67, p. 168. (Insufficient or 
improper verification.) 

(’ll) 10 Ind Cas 212 (213) (Lah). (Misjoinder of 
parties and causes of action or nonjoinder of 
parties.) 

(’03) 7 Cal W N 616 (616, 617). (Insufficient 
identification of property.) 

[See (’97) 1 Cal W N 674 (576).] 

Bui see the following cases under the old Code: 
•(’87) 14 Cal 435 (439). 

(’01) 1901 Pun Re No. 66, p. 178. (Nonjoinder 
of a necessary partv as plaintiff.) 

(’07) 8 Suth W R ‘15 (16) (FB). (Misjoinder of 
defendants and causes of action.) 

2. (’20) AIR 1920 Pat 82 (83). 

Note 9 

1. (’07) 29 All 325 (326). 

(’31) AIR 1981 Mad 176 (176) : 64 Mad 416. 


(’21) AIR 1921 Sind 106 (108) : 17 Sind L R 9. 
(*85) AIR 1935 Mad 389 (890). 

(’36) AIR 1936 Lah 1021 (1022). (Note appended 
to an issue to the effect that the plaint was reject- 
ed to the extent of the claim for interest— Note 
docs not amount to rejection of plaint as con- 
templated by Code.) 

[See however (’37) AIR 1937 Lah 800 (801). 
(Suit on pro-note executed by. .4, J9, G and D 
— Court ordering that suit could not proceed 
against A on ground that pro-iioto was signed 
by him at place l)oyond that Court’s jurisdic- 
tion — Order held to V )0 tantamount to rejection 
of plaint as regards A and appeal was therefore 
competent.)] 

2. (*31) AIR 1931 Mad 175 (176) ; 54 Mad 416. 
(*35) AIR 1935 Mad 389 (390). 

Note 10 

1. (1900) 27 Ca\ 870 (378). 

(’22) AIR 1922 Cal 506 (508) : 49 Cal 880. 

(’97) 1 Cal W N 670 (071). 

(*90) 12 All 653 (565). 

(*95) 18 Mad 338 (341). 

(’88) 1888 Pun lie No. 120, page 339. 

(’05) 1 Nag L R 103 (105). 

(*92-06) 1892-96 Upp Bur Rul 253. 

(’85) 7 All 79 (83, 84) (F B). (Under S. 53 of the 
old Code corresponding to clause (a) it was held 
that a plaint could bo rejected for want of 
cause of action only at or Ijefore the* first hear- 
ing— This has now beon omitted.) 

(*35) AIR 1935 l^Iad 569 (571) : 58 Mad 1051. 
(*86) AIR 1935 Cal 764 (765). (The fact that the 
suit is registered, hoard by the trial Court, and 

3CPC. 100. 
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a' plaint is rejected in the early stages of the suit, there is no justification for allowing 
excessive costs to the defendant.^ ' * ' ^ 

11* Appeal. — An order rejecting a plaint, whether under this rule or not, isa 
decree as defined in Section 2, sub-soction 2 ante and hence is appealable as such.^ Bui 
in cases coming under clause (b) of this rule, if the order is based merely upon a 
valuation of the subject-matter of the suit and the only question involved is as to the 
amount iiix)n which the court-fee has to be paid, the decision of the first Court is final 
under Section 12 of the Court-fees Act. Where, however, the question is, what 
provision of the Court-fees Act applies to the relief sought for in the plaint or under 
what category the suit falls, the decision is not final under that Section and an appeal 
is not barred.® 


by tho Appellate Court and remanded is of no 
moment.) 

[Sec also (’99) 3 Cal W N 2*20 (221). (It is com- 
petent for the defendant to obtain at the earliest 
stage the decision of the Court, whether the 
plaint discloses a cause of action.)] 

[But see (’82) 8 Cal 192 (195). (Dissented from 
in 27 Cal 376 — Plaint can be rejected only 
before it is registorid.) 

(’80) 2 Mad 308 (309). (Dissented from in 18 
Mad 338.)] 

2. (*14) AIR 1914 Lah 268 (269) : 1914 Pun Re 
No. 35. 

Note 11 

1 . (’29) AIR 1929 Cal 226 (227), 

(*21) AIR 1921 Ijah 43 (43). (Memorandum of 
appeal must boar an ad valorem court- fee.) 

(’29) AIR 1929 Ijah 83 (84). (It is not essential 
that a decree should be drawn up.) 

(*66) 13 Cal 189 (191). (Plaintiffs proved on evi- 
dence to be minors— Suit rejected— Appeal lies.) 
(’37) AIR 1937 Lah 800 (801). (Suit on pro-note 
executed by A, B, C and Court ordering that 
suit could not proceed against A on ground that 
pro-note was signed by him at place beyond that 
Court’s jurisdiction— Order /icZd was tantamount 
to rejection of plaint as regards A, and appeal 
therefore was competent — Even if no appeal 
lay, revision was competent as there was case 
decided.) 

(’35) AIR 1935 Cal 336 (337) : 62 Cal 61. 

(’35) AIR 1935 Cal 157 (157). (Suit dismissed for 
proper court-fee not being paid within time — 
Appeal and second appeal are competent.) 

[See (’37) AIR 1937 All 280 (281) : I L R (1937) 
All 484. (Rejection of plaint does not amount 
to decree when such rejection is not authorized 
by some provision of tho Code.)] 

[See also (^23) AIR 1923 Pat 354 (355) : 2 Pat 
504. (Suit dismissed under 0. 7 R. 11 (c) — 
Court can review the order.) 

(’26) AIR 1926 Cal 427 (427). (Rejection for 
insufficiency of court-foo — Value for appeal is 
the same as in plaint— Additional court-fee for 
appeal and plaint if any can be ordered only 
after enquiry.) 

(’86) AIR 1936 Posh 155 (156). (Order rejecting 
plaint is itself equivalent to decree and hence 
eliminates the necessity for preparing separate 


decree sheet.)] 

[But tee (’10) 5 lud Gas 371 (372) (All). (Order 
of rejection by a Court acting under the Agra 
Tenancy Act is not a decree under B. 177 of 
that Act.)] 

2. (’77) 1 All 360 (362). 

(’86) 10 Bom 610 (616) (P B). (The decisions in 
2 Bom 145, 2 Bom 219 and 9 Bom 355 referred 
to— On a question if a plaint admits of valuation 
by a Judge, appeal lies.) 

(’99) 23 Bom 486 (488, 489). 

(»93) 17 Bom 56 (69). 

(’90) 15 Bom 82 (83). (Valuation settled by the 
Judge was not one within his proper function— 
Appeal lies.) 

’01) 28 Cal 334 (338). 

’81) 6 Cal 249 (250). (Section 588 (Act Xof 1877> 
removed the finality declared by S. 12 of Court- 
fees Act.) 

(’10) 5 Ind Cas 18 (19) (Cal). 

(*82) 12 Cal L Rep 148 (151). 

(’73) 19 Suth W R 214 (214). 

(’71) 16 Suth W R 10 (12) (P B). (Overruling 13 
Suth W R 415 and 6 ^ng L R 12 — Sch. B, 
Art.(b), Stamp Act, 1867, cannot by implication 
take away tho right of appeal given by S. 86 of 
the Civil Procedure Code of 1859.) 

(*94) 4 Mad L Jour 183 (188) (P B). 

(’91) 14 Mad 169 (170). (Where it is not a mets- 
question of amount of arithmetical calculatioil, 
S. 12 does not apply.) 

(’82) 4 Mad 204 (208). 

(’24) AIR 1924 Pat 673 (675) : 8 Pat 930. (Held 
that decision as to category of suit is liable to 
be revised.) 

(’19) AIR 1919 Pat 270 (275) : 4 Pat L Jour 67. 
(’19 AIR 1919 Oudh 98 (101) : 22 Oudh Oas 289r 
(’12) 16 Ind Cas 773 (774) (Sind). 

’90) 12 All 129 (153) (P B). 

(’36) AIR 1936 Bom 166 (166). 

[See also (’14) AIR 1914 Lah 168 (163, 164) : 
1914 Pun Re No. 80. (Rejection of plaint— Appeal 
lies as rejection is not under S. 12, Court-fees 
Act.) 

(’94) 1894 Bom P J 426. (Decision finid under 
S. 12, Court-fees Act.)] 

[But see (’89) 11 All 91 (93) (PB). (Held to be 
erroneous in 12 All 129 so far as it decided that 
even a decision on a question under B* 19r 
Oourt-fees Act, was appealable.)] 
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An Appellate Court oan reject a memorandum of appeal under this rule read 
with Section 107.’ But a memorandum of appeal cannot be rejected on the ground 
that the court-fee on the plaint in the trial Court has not been paid by the plaintiff- 
appellant.* 

As to whether the rejection of a memorandum of api)eal is a “decree/* see Note 13 
to Section 2 sub-section % ante. 

Where a plaint returned under E. 10 ante for presentation to the proper Court 
is rejected by the latter Court for not making up the deficiency in court-fee and the 
order of return is reversed on appeal, the plaintiff having suppressed the fact of 
rejection, the appellate order is void and the only remedy of the plaintiff is to appeal 
against the order of rejection.® 

See also the undermentioned cases.® 


12. ReYision. — An order rejecting a plaint being a decree and appealable as 
such, a revision against such an order is incompetent.^ But where appeal is barred 
under Section 12 of the Court-foes Act,’ or where an appeal against an order under this 
rule is rejected as incompetent® or whore the plaint is rejected by a Provincial Small 
Cause Court,* the order is revisable if the conditions of Section 115 are satisfied. There 
is a conflict of opinion on the question whether an order demanding additional court- 
fee is open to revision, so long as the order has not resulted in the rejection of the 
plaint for non-compliance with the order. It has been held in the undermentioned 
cases® that no revision lies, since the plaintiff has another remedy open to him by way 
of appeal on the rejection of the plaint. 'Pho contrary opinion has been maintained in 
the undermentioned cases® on the ground that the (piestion is really one of jurisdiction 
as the plaint has to be rejected if the stamp duty has not been paid. According to the 
High Court of Calcutta,^ whore the plaintiff’s valuation is accepted by the Court as 
correct on an examination of the facts alleged, the order is not o^x^n to revision 
inasmuch as such an order does not fall within Section 115 and as the decision could 
be challenged in an appeal from the decree in the suit. 


3. (’37) AIR 1937 All 280 (281) : I L R (1937) 
All 484. 

4. (’.S7) AIR 1937 All 280 (281) : I L H (1937) 
All 484. 

5. (’29) AIR 1929 Bom 202 (204, 205). 

6. (’37) AIR 1937 Lah 380(381). (An appoal docs 
not lie against tho order of Apix'Jlate Court 
sotting aside an order of Court of first instance 
rejecting a plaint under 0. 7 R. 11, C. P. C., 
and directing tho trial Court to proeeed with tho 
trial of tho suit. Such order is not an ordor 
under 0. 41 R. 23 and is not appealablo under 

0. 43 B. 1 (u).) 

(’35) AIR 1935 Nag 83 (8fi) (F B). (Ordor reject- 
ing plaint for failure to pay additional court-foe 
is a complete and final doterminution of rights 
of parties — Appoal from such order — Subject- 
matter in appoal is snmo as that in suit and 
same court-foe is payable on appeal as on plaint.) 
Note 12 

1. (*29) AIR 1929 C.al 226 (227). 

(’82) 12 Cal L Rep 148 (161). 

(’25 AIR 1926 Lah 191 (192). 

’33 AIR 1933 Nag 107 (108): 29 Nag L R 126 (FB). 
(’14) AIR 1914 Lah 158 (163) : 1914 Pun Re No. 80. 
(’85) AIR 1985 Gal 157 (157). (Suit dismissed for 
proper court-fee not b^g paid within time — 


Appeal and second appeal arc comp<:*tent — Revi- 
sion froQi Apixjllate Court’s order is not com- 
petent.) 

[See also (’19) AIR 1919 Lah 11 (11, 12) : 1919 
Pun Re No. 120. (Whero under Court-fees Act 
tho order is final neither ai)pfial nor revision 
lies.) 

(’30) AIR 193G Lah 1021 (1022). (Note appended 
to an issue, in effect rejecting the plaint to tho 
extent of interest as not showing cause of action — 
Note does nob amount to rejection of plaint — 
Order therefore not being appealable, revision 
is only remedv.)) 

2. (*19) AIR 19i9 Pat 270 (275) ; 4 Pat L Jour 57. 
(’86) 10 Bom 010 (016) (F B). 

3. (’29) AIR 1929 Lah 126 (125). 

4. (*28) AIK 1928 hah 274 (275). 

5. (’12) 16 Ind Gas 475 (470) : 1912 Pun Ro No. 60. 
(’,30) AIR 1930 Pat 277 (278). 

(’20) AIR 1920 Pat 789 (789). 

(*38) AIR 1938 Lah 80 (81) : I LR (1938) Lah 377. 

6 . (*25) AIR 1925 Mad 722 (723). 

(*24) AIR 1924 Pat 673 (676) : 3 Pat 930. (Whero 
tho question is what provi.sion of Court-Fees Act 
is applicable revision lies.) 

(*18) AIR 1918 Pat 131 (131) : 4 Pat L Jour 191. 

7. (*25) AIR 1925 Cal 814 (815, 816). 


0. 7 R. 11 
Hotes IMS 



0. 7 B. 11 
HotM 12-18 


0. 7 B. 


0. 7 B. 18 
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* 

See also the undermentioned case.’ 

18i Beview. — An order rejecting a plaint can be reviewed if the conditions of 
0. 47 B. 1 are satisfied.^ It has been held by the Allahabad High Court that the Court 
has power to restore the suit to the file after it has rejected a plaint under this rule.’ It 
has also been held that the Court can treat an application for restoration as a fresh 
plaint under 0. 7 R. 13 infra? 


R. 1 2. [S* 55.] Where a plaint is rejected the Judge 
Procedure on rejecting shall record au Order to that effect with the 
reasons for such order. 

[1877,8.55.] 

1. Bejeotioii of memorandam of appeal. — It has been held by the Hi^ 

Court of Allahabad that where a memorandum of second apiieal is rejected by virtue 
of this rule read with Section 107, the procedure prescribed by this rule should be 
followed.^ 


R. 13. [S. 56.] The rejection of the plaint on any of the 
. . . , . , grounds hereinbefpre mentioned shall not of 

does not preclude preienta- its owii force precludo the plaiiitifiE from 
tion of frcih plaint. presenting a fresh plaint in respect of the 

same cause of action. 

[1877, 8. 56; 1859, 8. 36.] 

1. Bojeotion of plaint does not preolude fresh plaint. — Where a plaint 
is rejected under Buie 11 ante, the plaintiff is not thereby precluded from presenting 
a fresh plaint in respect of the same cause of action, provided his right of action is 
not barred by the law of limitation.^ But where the order is in substance one of 
dismissal though in form one of rejection, as where the Court purports to reject the 
plaint after a full trial on the merits and after recording a finding adverse to the 


8. (’85) AIR 1985 Cal 836 (837) : 62 Cal 61. (Suit 
filed when claim is about to be barred — Rejection 
of plaint — No appeal filed from order — Court 

. cannot use inherent power to sot aside order— If 
it uses it, High Court can interfere in revision.) 

Note 13 

1. (’28) AIR 1923 Pat 854 (855) : 2 Pat 504. 

(’25) AIR 1925 Pat 435 (437) : 4 Pat 180. 

(*36) AIR 1936 Pat 310 (311). (Order rejecting 
plaint for non-compliance with order for pay- 
ment of court-fee — Review is permissible.) 

[See (’35) AIR 1935 Cal 336 (337) : 62 Cal 61. 

(It is doubtful whether an order rejecting a 

• plaint can' be reviewed under 0. 47 R. 1, C.P.C.)] 

2. (’89) AIR 1939 All 452 (453). 

3. (’35) AIR 1985 All 985 (980). (it can allow 
the old court-fee paid on the rejected plaint to bo 
computed towards court-fee on the fresh plaint, 
under Sec. 149 and under its inherent powers 


derived under S. 151, C. P. G.) 

Order 7 Rule 12 — Note 1 

1. (’93) 16 All 367 (370). (Per Aikman, J.) 

[See also ('39) AIR 1939 Sind 221 (221) : 1 L R 
(1939) Kar 527. (Provisions of 0. 7 by reason 
of S. 141 of the Code, apply viutatis mutandis 
to memoranda of appeals as well as to plaints.)] 
Order 7 Rule 13 — Note 1 

1. (’88) 15 Cal 638 (638, 539) ; 16 Ind App 119 (PC). 

(’90) 12 All 653 (666). 

(’27) AIR 1927 Lah 83 (83). 

(’25) AIR 1925 Mad 1046 (1046). 

(’66) 4 Bom H (J R A C 110 (112). 

(’70) 14 Siith W R 289 (290). 

(*35) AIR 1035 Cal 764 (766). (Order of dismissal 
of suit for default in paying deficit oourt-fees 
and in not giving correct valuation of mperty 
— Order is one of rejection and fresh smt is not 
barred.) 
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plaintiff, a subsequent suit in respect of the same 8ubjeot>matter based upon the same 
cause of action will be barred as res judicata} 

See also Note 13 to Order? Buie 11, ante. 


Documents Belied on in Plaint 


R. 1 4. [S- 59. ] Where a plaintiff sues upon a document 
Production of document iu his possession OT power, he shall produce 
on which pUintiff in Court when the plaint is presented, and 

shall at the same time deliver the document or a copy thereof to 
be filed with the plaint. 


(8) Where he relies on any other documents (whether in 
. his possession or power or not) as evidence 
in support of his claim, he shall enter such 
documents in a list to be added or annexed to the plaint. 


[1877, Ss. 58, 59, 62, 63; 1859, S. 39.] 


Local Amendments 

OUDH 

Substitute the following for sub-rule (2) : 

(2) Whore he relies on any other documents as evidence in support of his claim, 
he shall enter all of them in a list to be added or annexed to the plaint and shall produce 
in Court, when the plaint is presented, such of them as are in his possession or power. 
In regard to the documents not in his possession or power, he shall, if possible, state 
in whose possession or power they are, and shall cause them to be summoned for 
production before the Court on a date to be fixed by the Court for the purpose. 

Explanation, — A certified copy of a public document is a document “in the 
power** of a party, but where a document is in the possession of a person other than 
the plaintiff, it will not be deemed to be “in the power” of the plaintiff, 

N..W. F. P. 

Add to sub-rule (2) “and shall also produce such documents as are in his possession 
or power.** 



1, Scope and object of the Rule. 

2. Right of the defendant to inspect the 

documents relied on by the plaintiff. See 

0. 11 R. 15 Note 3. 


3. Failure to comply with this Rule. See 

Note 1 and Rule 18. 

4. Lom of document after production. See 

Note 1. 


Other Topics (miscellaneous) 

Defendant entitled to copy of such document before filing written statement. See Noto 3. 
'*He shall enter such document in a liet.*’ See Note 1. 

Production of document on which plaintiff sues. See Note 1. 


[See also (*90) 12 All 129 (148) (FB). (Similarly in the case 
of dismissal of a suit under S. 10, Court-foes Act.) 

(*86) 8 All 282 (287). (Do.)] 

2. (’20) AIR 1920 Mad 449 (451). 


0. 7 R. 18 
Hotel 
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0. 7 R. li 
Rote 1 



1. Boope and object of the Rule. — This rule luakes a distinction between a 
document sued on and a documout relied on by the plaintiff as evidence in support of 
his claim.^ Where a plaintiff sties upon a document he should produce the document 
into Court when the i)laint is presented" except where such document is an entry in a 
shop-book or account, in which case he should produce a true copy of the entry to be 
filed with the plaint and the procedure laid down in Rule 17, infra, should be 
followed. Where the plaintiff relies on any document as evidence in support of his 
claim, he should enter such document in a list to be annexed to the plaint, whether 
the document is in his power or not.*’* But even such documents should, if they are in 
his possession or i)ower, be produced into Court at or before the first hearing of the 
suit.* (See 0. 13 R. 1, infra,) A document on which the plaintiff has not in terras 
sued, and which is not produced into Court when the plaint is presented, can only be 
treated, if subsequently produced, as a piece of evidence and not as creating any rights 
in favour of the plaintiff.® 

The object of this rule is to exclude documents as to the existence of which, at 
the date of the suit, there may be reasonable doubt and as to the genuineness of 
which suspicions might arise when suksequently tendered.® The provisions of this 
rule therefore are imperative^ and compel the plaintiff to produce or disclose all 
documents on which he relies in support of his claim.® But the plaintiff’s failure to 
produce or disclose the documents as provided by this rule does not entail the return® 
or rejection of the plaint or the dismissal of the suit.^® The only penalty for such 
default is that he cannot produce the documents in evidence at the hearing without 
the leave of the Court (see Rule 18, infra). 


This rule, however, does not apply it the plaintiff himself is not aware of the 
existence of any documents which he subsequently discovei s as supporting his claim.^^ 
It has been held by the Privy Council that if the plaintiff produces the 
document sued on, as required by this rule, and the document is lost subsequently 
from the custody of the Qpurt, the plaintiff should be allowed to adduce secondary 
evidence of the document under Section 65 of the Evidence Act, 1872, without 
showing how the original document was lost.^® 


Order 7 Rule 14 — Note 1 

1. (’20) AIR 1920 Cal 416 (416). 

2. (’20) AIR 1920 Bom 94 (95) : 44 Bom 625. 
(*18) AIR 1918 Cal 329 (330). (Having regard to 

the particular circumstances of this case it was 
later on received as evidence in the case.) 

[See (’37) AIR 1937 T.ah 464 (465). (When the 
document on which the plaintiff sues is not in 
his possession, he can state this fact in the list 
of documents to bo attached to the plaint.)] 

3. (’07) 32 Bom 152 (1.53). 

(’85) 8 Mad 873 (374). (If the trial Court receives 
. the documents later on of which a list was nob 
given in the plaint, Appellate Court must con- 
sider them.) 

(’08) 12 Cal W N 312 (315). (When a list ofdocu- 
ments has been attached to the plaint he need 
not produce them all at the first hearing.) 

(’18) AIR 1918 P C 118 (119) : 45 Ind App 284 ; 
41 All 63 (P C). (A horoscope intended to refresh 
memory of the maker thereof need nob be entered 
in the list of documents.) 

(*27)AIR 1927 Oudh 612 (612). 

(’28) AIR 1928 Pat 555 (557) : 7 Pat 669. (Trial 
Court has discretion to receive documentary 


evidence at a late stage.) 

[See also (’81) AIR 1931 Cal 458 (461) : 58 Gal 
418. (The documents themselves need not be 
annexed to the plaint.)] 

4. (’22) AIR 1922 Pat 569 (571). 

5. (’16) AIR 1916 P C 217 (219) (P C). 

(’37) AIR 1937 Mad 122 (123). 

6. (’09) 2 Tiid Gas 946 (948) (Cal). 

(’20) AIR 1920 Pat 811 (812). (If the documents 
are shown to bo not fabricated they may be 
received in evidence labor on.) 

7. (’09) 2 Ind Gas 946 (948) (Cal). 

8. (’17) AIR 1917 PC 6 (8) : 40 Mad 402: 44 Ind 
App 98 (P C). (Practice of withholding docu- 
mentary evidence by parties trusting upon ab- 
stract doctrine of onus of proof deprecated by 
Privy Council.) 

9. (’30) AIR 1980 Lah 480 (480). 

10. (’98) 22 Bom 971 (972). 

(*66) 2 Horn H C R 869 (369, 370). 

(’21) AIR 1921 All 218 (218). 

(’24) AIR 1924 Lah 608 (608). 

11. (’21) AIR 1921 Nag 40 (49, 50). 

12. (’26) AIR 1926 P 0 80 (82) (P 0). 
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2. Right ot the defendant to Inspect the doonments reUed on by the 
plaintiff. — See Order It Buie 15, Note 3. 

8. Failure to comply vith this Rule. — See Note 1 and Buie 18. 

4. Loss of document after production. — See Note 1. 


R. 1 5. [S. 60.] Where any such document is not in the 

Statement in c. of docu- Possession or powei of the plaintiff, he shall, 
menu not in plaintiff’s pof if possible, State in whose possession or 

session or power. i . . , • 

power it IS. 


[1877, S. 60.] 

OUDH 

Delete the rule. 


Local Amendment 


R. 1 6. [S. 61.] Where the suit is founded upon a nego- 
Suits on loat nagotiabi. tiablo instrumcnt, and it is proved that the 
inttrumenti. instrument is lost, and an indemnity is given 

by the plaintiff, to the satisfaction of the Court, against the claims 
of any other person upon such instrument, the Court may pass 
such decree as it would have passed if the plaintiff had produced 
the instrument in Court when the plaint was presented, and had 
at the same time delivered a copy of the instrument to be filed 
with the plaint. 

[1877, S. 61.] 

1. Suit on a lost negotiable instrument. — In a suit based on a lost 
negotiable instruraenfe, the plaintiff should givo sufficient indemnity against {lossible 
claims of persons in respoct of that instrument.^ 


R. 17. [S* 62.] ( 1 ) Save in so far as is otherwise provided 
Production of by the Bankers’ Books Evidence Act, 1891, where 
$hop.book. document on which the plaintiff sues is an entry 

in a shop-book or other account in his possession or power, the 
plaintiff shall produce the book or account at the time of filing the 
plaint, together with a copy of the entry on which he relies. 

Order 7 Rul. 16 — Note 1 

1. (’12) 16 Ind Cas 760 (771) (Lah). 

(’20) AIR 1920 Mad 886 (886). 


0. 7 R. li 
Notes 2-4 


0. 7 R. 15 


0. 7 R. 16 


0. 7 R. 17 
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0.7B. 17 
Hotel 


(S) The Court, or such officer as it appoints in this behalf, 
shall forthwith mark the document for the pur- 
pose of identification ; and, after examining and 
comparing the copy with the original, shall, if it 
is found correct, certify it to be so and return the ^ok to the 
plaintiff and cause the copy to be filed. 

[1877, Ss. 58, 62, 63 ; 1859, S. 39.] 

Local Amendments 

ALLAHABAD 

Add the following proviso to sub-rule (2) : 

Provided that, if the copy is not written in English or is written in a character 
other than the ordinary Persian or Nagri character in use, the procedure laid down in 
Order 13 Buie 12 as to verification shall be followed, and in that case the Court or 
its officer need not examine or compare the copy with the original. 

LAHORE 

After sub-rule (2) add the following Explanation ; 

Explanation, — When a shop-book or other account written in a language other 
than English or the language of the Court is produced with a translation or translitera- 
tion of the relevant entry, the x)arty producing it shall not be required to present a 
separate affidavit as to the correctness of the translation or transliteration, but shall add 
a certificate on the document itself, that it is a full and true translation or transliteration 
of the original entry, and no examination or comparison by the ministerial officer shall 
be required except by a special order of the Court. 

OUDH 

Add the following proviso ; 

Provided that, if the copy is not written in English or is written in a character 
other than the ordinary Persian or Nagri character in use, the procedure laid down in 
Order 13 Buie 12, as to verification shall bo followed, and in that case the Court or its 
officer need not examine or compare the copy with the original. 

1. Shop-book OP aoooont* — Section 4 of the Bankers’ Books Evidence 
Aot^ provides that a certified copy of any entry in a banker's book shall in all legal 
proceedings be received as prima facie evidence of the existence of such entry and 
shall be admitted as evidence of the matters, transactions, and accounts therein 
recorded in every case where, and to the same extent as the original entry is now by 
law admissible, but not further or otherwise. The term "Bankers’ Books’’ includes 
ledgers, daybooks, cash books, account books and all other books used in the ordinary 
course of business of a bank.^ Therefore, if the document sued on is a banker’s book it 
is not necessary to produce the original book itself along with the plaint : it is enough 
if a certified copy of the entry or entries is produced. But it should be shown that the 
bank is one to whose books the provisions of the Bankers’ Books Evidence Act have 
been extended.^ 

If the document sued on is not a banker’s book but is an entry in a shop-book 
or account, the plaintiff should produce the book or account at the time o f filing the 

j^er 7 Rule 17 — Note 1 8. 2 (3). 

1. Act XVIU of 1891. 3. (1900) 4 Cal W N 488 (484) (F B). 

2. The Bankers* Books Evidence Act 1691, Act Vm of 1891, S. 2 (2) and S. 8. 
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plaint together with a true copy of the entry sued on.* Thereupon the Court or its 
officers should mark the document for identification® and should, if the copy is found 
to bo correct, file the copy along with the plaint. 

But the fact that the original document is not presented along with the plaint, 
as provided by this rule and the plaint is registered, is not a ground for rejecting the 
plaint : but the plaintiff cannot afterwards produce the document in evidence except 
with the leave of the Court as provided by Buie 18 iw/m.® 


R. 1 8. [S. 63.] (1) K document which ought to be pro- 
inadmiuibiuty of docu- duced in Court by the plaintifiE when the plaint 
?Snt Med ”**"**^ presented, or to be entered in the list to bo 

added or annexed to the plaint, and which is 
not produced or entered accordingly, shall not, without the leave 
of the Court, be received in evidence on his behalf at the hearing 
of the suit. 

(2) Nothing in this rule applies to documents produced for 
cross-examination of the defendant’s witnesses, or in answer to any 
case set up by the defendant or handed to a witness merely to 
refresh his memory. 

[1877, Ss. 58, 62, 63; 1859, S. 39.] 


1. Scope and object of the Rule. 

2. Cates where leave it not necessary. 

3. Revision. 


Other Topics ( miscellaneous) 

Appellate Court’s power to consider documents rejected 
or admitted by trial Court. See Note 1. 

“To refresh his (wituoss's) memory.” See Note 2. 

1. Scope and objeot of the Rule. — The ix>lioy underlying this rule is to 
exclude evidence, the existence of which at the date of the suit is doubtful, and as to 
the genuineness of which suspicion may arise because it was produced at a late stage 
of the suit.* The Court has, however, a wide discretion with regard to the reception 
of documents which were not produced with the plaint or entered in the list of 
documents’ and where there can be no doubt about the genuineness of the documents 
produced, such as certified copies of public documents or records of judicial proceedings, 
Courts will not as a rule shut them out.’ But oven in such oases leave may bo refused 


4. (’20) AIR 1920 Lah 186 (140) ; 1 Lah 6. 

[See however (’26) AIR 1928 Pat 556 (657) : 7 

Pat 689. (In tnia caae it was held that the ac- 
counta were not sued on bat were only relied on.)] 

5. (1865) 8 Bom H 0 R A 0 92 (93). 

(’91) 16 Bom 687 (689, 690, 691). 

6. (’97) 22 Bom 971 (972). 

ecc) 2 Bom H 0-B 869 (869, 870). 


Order 7 Rule IS — Note 1 

1. (’09) 2 Ind Gas 946 (948) (Cal). 

2. (’27) AIR 1927 Cal 168 (169, 173). 

3. (’08) 12 Cal W N 812 (815). 

(’82)4 Mad 417 (418). (Imppet rejection — 
Urged as a ground in appeal.) 

(’84) 8 Bom 877 (879). 


0. 7 R. 17 
Hotel 


0. 7R.ia 



0. 7 R. 18 
notes 1-8 


0. 7 R. 19 
lAllalMbad) 


0. 7 R. 20 
<AIklwb«d) 
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where there has been unreasonable delay in the production of documents, unless 
satisfactory reasons are assigned for the delay An Appellate Court will not ordinarily 
interfere with the discretion exorcised by the lower Court under this rule.® 

The leave granted by the Court need not be express^ but may be gathered from 
the records and the circii instances of the case.® 

2. Cases where leave is not necessary. Sub.rule 2 of this rule enacts 
that the rule as to the inadmissibility of documents not produced with, or referred 
to in the plaint, does not apply to the following cases — 

(1) Where the document is to be handed over to the witness for the purpose of 

refreshing his memory and not to be relied upon as a probative document 
in itself in support of the plaintiff's case.^ 

(2) W^here the documents are produced in answer to any case set up by the 

defendant.^ 

(3) Where they are produced for the cross-examination of the defendant's 

witnesses.® The words “defendant's witnesses" include also plaintiff's 
witnesses who have turned hostile to the plaintiff and whom the plaintiff is 
permitted to cross-examine.® 

3. Revision. — The question of admission of evidence is not ordinarily a 
question of jurisdiction but is merely one of law and no revision will lie in such cases.^ 


Local Amendmente 

ALLAHABAD 

Add the following Rules 19 to 25 : 

“19. Every plaint or original petition shall bo accompanied by a proceeding 
giving an address written in English in block letters at which service of notice, 
summons or other process may bo made on the plaintiff or petitioner. Plaintiffs or 
petitioners subsequently added shall, immediately on being so added, file a proceeding 
of this nature. 

20. An address for service filed under the preceding rule shall be within the 
local limits of the District Court within which the suit or petition is filed, or of the 


(’18) AIR 1918 Cal 329 (330). 

(1864) 1864 Suth W R Act X 67 (68). 

(*21) 60 Ind Cas 872 (874) (Pat). (If document is 
proved to ])Q not f<abricatod it can bo roceivod 
even at a lato stage.) 

4. (*20) AIR 1920 Bom 04 (95) : 44 Bom 625. 
(’67) 1807 Pun He No. 08. 

(*72) 18 Suth W R 51.5 (516). (Khuftrah papers 
filed at a very late stage.) 

(’35) AIR 1935 Lah 048 (649) : 17 liah 218. 
(Documents produced after close of argument 
cannot be received in evidence.) 

5. (’85) 8 Mad 378 (874, 375). (Documents not 
filed along with the plaint received by the trial 
Court — Appellate Court is bound to consider 
them.) 

(*21) AIR 1921 Nag 49 (50). (Objection as to ad- 
missibility of documents cannot he taken for the 
first time in appeal.) 

(1804) 1 Suth W R 12 (12). (Documents received 
by the lower Court not to bo rejected on the sole 
ground that they were not filed with the plaint.) 
(1865) 2 Suth W *R 237 (288). (Time for filing 
certain documents extended by trial Court— Ap- 
pellate Court not to interfere with the order.) 

6. (’18) 20 Ind Cas 831 (832) (All). 


(’69) 12 Suth W R 32 (32) : 13 Moo Ind App 77 
(PC). (Where trial Court admitted documents at 
a late stage.) 

Note 2 

1. (’18) AIR 1918 P C 118 (119) : 41 All 63 : 45 
Ind App 284 (P C). 

(1862) 1 Mad U C R 168 (170). 

2. (’10) AIR 1916 Lah 262 (264). 

’34) AIR 1934 Lah 126 (127). 

’22) AIR 1922 Pat 609 (571). 

[See also (’30) AIR 1936 Lah 1016 (1017).^ (Suit 
on promissory note for cash consideration — 
Defendant denying receipt of consideration — 
Plaintiff, in answer producing documents not 
included in list of documents filed with plaint 
—Adverse inference could not be drawn against 
plaintiff.)] 

3. (’37) AIR 1937 All 55 (56). (Plaintiff is entitled 
to tender in evidence previous statement in writ- 
ing by defendant for purpose of contradicting 
him under S. 145, Evidence Act.) 

4. (20) AIR 1920 Nag 43 (48, 44). 

[S«e also (’88) AIB 1988 Cal 65 (66): 600al841.] 

NoU3 

1. (’14) AIR 1914 Cal 836 (837). 
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District Court within which the party ordinarily resides, if within the limits of the 
United Provinces of Agra and Oudh. 

21. Where a plaintiff or petitioner fails to file an address for service, he shall 
1 j 0 liable to have his suit dismissed or his petition rejected by the Court mo moiu or 
any party may apply for an order to that effect, and the Court may make such order 
as it thinks just. 

22. Where a party is not found at the address given by him for service and no 
agent or adult male member of his family on whom a notice or process can be served, 
is present, a copy of the notice or process shall be affixed to the outer door of the 
liouso. If on the date fixed sucli party is not present another date shall be fixed and a 
copy of the notice, summons or other process shall be sent to the registered address by 
registered post, and such service shall be deemed to be as effectual as if the notice or 
piocess had been personally served. 

NOTIilS — Wliuro service has been effected by affixture of the notice on the outer door of the 
house, but the party is not present on the date fixed for hia appearance, the Court ought under this 
rule to order notice by registered ftost. Otherwise the service cannot lie considered to be sufficient.! 

This rule applies also to ai)i)ellate proceedings by virtue of 0.41 R. 38(3) (added by Allahabad 
High Court.)* 

23. Where a party engages a pleader, notices or processes for service on him 
shall be served in the manner prescribed by Order 3 Rule 5, unless the Court directs 
service at the address for service given by the party. 

24. A party who desires to change the address for service given by him as 
aforesaid shall file a verified petition, and the Court may direct the amendment of tho 
record accordingly. Notice of such petition shall he given to such other parties to the 
suit as tho Court may deem it necessary to inform, and may be either served upon the 
pleaders for such parties or be sent to them by registered post, as the Court thinks fit. 

25. Nothing in these rules shall prevent the Court from directing tho service 
of a notice or process in any other manner, if, for any reasons, it thinks fit to do so.” 
BOMBAY 

The following shall be added as Rules 19 to 26 : 

“19. Every plaint or original petition shall be accompanied by a memorandum 
Address to bo filed with in writing giving an address at which service of notice, or 
plaint or original petition. summons or other process may he made on the plaintiff or 
petitioner. Plaintiffs or petitioners suhsequeiitly added shall, immediately on being so 
added, file a memorandum in writing of this nature, 

20. An address for service filed under tho x^receding rule shall be witViin tho 
Nature of address to bo local limits of the District Court wil.hin which the suit or 

petition is filed, or if he cannot conveniently give an address 
as aforesaid, at a place where a party ordinarily resides. 

21. Where a plaintiff or petitioner fails to file an address for service, he shall 
Consoqucncos of failure to be liable to have his suit dismissed or his petition rejected by 

file addroHs. Court mo motu, or any party may apply for an order to 

that effect, and tho Court may make such order as it thinks just, 

22. Where a party is not found at the address given by him for service and no 

Procedure when p a r ty or adult male member of his family on whom a notice 

not found at the plaoe of or process can be served, is present, a copy of the notice or 
process shall be affixed to the outer door of the house. If on 
the date fixed such party is not present another date shall be fixed and a copy of th e 

Order 7 Rule 22 (AlUlwbad) 

(’21) AIB 1031 AU 03 (63, 68) : 48 All 411. 2. ('31) AIB 1931 All 52 (52) : 48 All 411. 


0. 7 R. 29 

(Allehebed) 

O. 7 R. 21 
(Allebabed) 


O. 7 R. 22 
(AUababad) 


O. 7 R. 23 
(AUababad) 


O. 7 R. 24 
(AUababad) 


O. 7 R. 25 
(Allahabad) 


O. 7 R. 19 
(Bombay) 


O. 7 R. 20 
(Bombay) 


O. 7 R. 21 
(Bombay) 


O. 7 R. 22 
(Bombay) 
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b. 7 R. !ia 

(Bombay) 


O. 7 R. 23 
(Bombay) 


0. 7 R. 24 
(Bombay) 


O. 7 R. 25 
(Bombay) 


notice, summons or other process shall be sent to the registered address by registered 
post pre.paid for acknowledgment, and such service shall be deemed to be as effectual 
as if the notice or process had been personally served. 

23. Where a party engages a pleader, notice or processes on him shall bo served 
Service of notice ou in the manner prescribed by Order 3 Buie 5, unless the Court 
pleaders. directs service at the address for service given by the party. 


24. A party who desires to change the address for service given by him as 
Change of address aforesaid shall file a fresh memorandum in writing to this 

effect and the Court may direct the amendment of the record 
accordingly. Notice of such memorandum shall be given to such other parties to the 
suit as the Court may deem it necessary to inform, and may be served either upon the 
pleaders for such parties or be sent to them by registered post, as the Court thinks fit. 

25. Nothing in those rules shall prevent the Court from directing the service 
Rules not binding on of a notice or process in any other manner, if, for any reasons, 

Court. it; thinks fit to do so. 


0. 7 R. 26 Applicability to notice 26. Nothing in these rules shall apply to the notice 
(Bombay) under Order 21 Rule 22. prescribed by Order 21 Buie 22.*’ 


O. 7 R. 19 
(Lahore) 


O. 7 R. 20 
(LjJiore) 


a.7R.21 

(Lahore) 


O. 7 R. 22 
(Lahore) 


O. 7 R. 23 
(Lahore) 


a 7 R. 24 
(Uhore) 


LAHORE 

Add the following as Buies 19 to 25 : 

**19. Every plaint or original petition shall be accompanied by a proceeding 
giving an address at which service of notice, summons or other process may be made 
on the plaintiff or petitioner. Plaintiffs or petitioners subsequently added shall, 
immediately on being so added, file a proceeding of this nature. 

20. An address for service filed under the preceding rule shall be within the 
local limits of the district Court within which the suit or petition is filed, or of the 
district Court within whiqji the party ordinarily resides, if within the limits of the 
territorial jurisdiction of the High Court of Judicature at Lahore. 

21. Where a plaintiff or petitioner fails to file an address for service, he shall 
be liable to have his suit dismissed or his petition rejected by the Court suo motu or 
any party may apply for an order to that effect, and the Court may make such order 
as it thinks just. 

22. Where a party is not found at the address given by him for service and 
no agent or adult male member of his family on whom a notice, summons or other 
process can be served is present, a copy of the notice, summons or other process shall 
be fixed to the outer door of the house. If on the date fixed such party is not present 
another date shall be fixed and a copy of the notice, summons or other process shall 
be sent to the registered address by registered post, and such service shall be deemed 
to be as effectual as if the notice, summons or other process had been personally served. 

23. Where a party engages a pleader, notices, summonses or other processes 
for service on him shall be served in the manner prescribed by Order 3 Buie 6, unless 
the Court directs service at the address for service given by the party. 

24. A party who desires to change the address for service given by him as 
aforesaid shall file a verified petition, and the Court may direct the amendment of the 
record accordingly. Notice of such petition shall be given to such other parties to the 
suit as the Court may deem it necessary to inform, and may be either served upon the 
pleaders for such parties or be sent to them by registered post, as the Court thinks fit/ 
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26. Nothing in these rules shall prevent the Court from directing the service 
of a notice, summons or other process in any other manner, if, for any reasons, it 
thinks fit to do so." 


NAGPUR 

Add the following as Buies 19 to 23 : 

"19. Every plaint or original petition shall be accompanied by an address at 
Registered address which service of process may be made on the plaintiff or the 
petitioner. The address shall be within the local limits of 
the civil district in which the suit or petition is filed, or of the civil district in which 
tlio party ordinarily resides, if within the limits of the Central Provinces and Berar. 
This address shall be called the "registered address” and it shall liold good throughout 
interlocutory proceedings and appeals and also for a further period of two years from 
the date of final decision and for all purposes including those of execution. 

Rogistorod address by a 20. Any party subsequently added as plaintiff or petitioner 
party subsequently added shall in like manner file a registered address at the time of 
as plaintiff or petitioner. applying or consenting to be joined as plaintiff or i^etitioner. 

21. (1) If the plaintiff or the petitioner fails to file a registered address as 
Consequences of non- required by Rule 19 or Rule 20, he shall be liable, at the 
filing of registered address. discretion of the Court, to have his suit dismissed or his 


petition rejected. 

An order under this rule may be passed by the Court $uo motu or on the 
application of any party. 

(2) Where a suit is dismissed or a petition rejected under sub-rule (1), the 
plaintiff or the petitioner may apply for an order to set the dismissal or the rejection 
aside and if he files a registered address and satisfies the Court that he was prevented 
by any sufficient cause from filing the registered address at the proper time, the Court 
shall sot aside the dismissal or the rejection upon such terms as to costs or otherwise 
as it thinks fit, and shall apix)int a day for proceeding with the suit or petition. 

22. Where the plaintiff or the ijetitioner is not found at his registered address 
Affixing of process and and no agent or adult male member of his family on whom a 

its validity. process can be served is present, a copy of the process shall 

be affixed to the outer door of the house and such service shall be deemed to bo as 
effectual as if the process had been personally served. 

23. A plaintiff or petitioner who wishes to change his registered address shall 
Change of registered file a verified petition and the Court shall direct the amend- 

ment of the record accordingly. Notice of such petition shall 
he given to such other parties to the suit or proceedings as the Court may deem it 
necessary to inform." 


N.-W. F. P. 

Add the following as Rules 19 to 22 : 

"19. Every plaint or original petition shall be accompanied by a proceeding 
giving an address at which service of notice, summons, or other process may be 
made on the plaintiff or petitioner. Plaintiffs or petitioners subsequently added shall 
immediately, on being so added, file a proceeding of this nature. 

20. An address for service filed under the preceding rule shall be within the 
local limits of the district Court within which the suit or petition is filed or, of the 
dii^lrict Court within which the party ordinarily resides, if within the limits of the 
Noi th-West Frontier Province. 


0.7R.26 

(LiJiore) . 


0.7R. 19 
(Nagpur) 


O. 7 R. 20 
(Nagpur) 


O. 7 R. 21 
(Nagpur) 


O. 7 R. 22 
(Nagpur) 


0. 7 R. 23 
(Nagpur) 


O. 7 R. 19 
(N..W.F.P.) 


O. 7 R. 20 
(N..W.F.P.) 
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0. 7 R. 21 

(N.-W. F. P.) 


O. 7 R. 22 
(N..W. F. PO 


O. 7 R. 19 
(Oudh) 


O. 7 R. 20 
(Oudh) 


O. 7 R. 21 
(Oudh) 


O. 7 R. 22 
(Oudh) 


O. 7 R. 23 
(Oudh) 


O. 7 R. 24 
(Oudh) 


O. 7 R. 25 
(Oudh) 


21. Where a plaintiflf or petitioner fails to file an address for service he shall 
be liable to have his suit dismissed or his petition rejected by the CJourt suo motu or 
any party may apply for an order to that effect, and the Court may make such order 
as it thinks just. 

22. A ]){irty who desires to change the address for service given by him as 
aforesaid shall file a verified petition, and the Court may direct the amendment of the 
record accordingly. Notice of such petition shall be given to such other parties to the 
suit as the Court may deem it necessary to inform, and may be either served upon 
the pleaders for such parties, or be sent to them by registered post, as the Court 
tliinks fit.’* 

OUDH 

Add the following as Rules 19 to 27 : 

“19. Every plaint or original |)etition shall be accompanied by an address at 
which service of notice, summons or other process may bo made on the plaintiff or 
petitioner. This address shall be called the “registered address,” and service thereat 
shall bo deemed to be sufficient service. 

20. Any party subsequently added as plaintiff or petitioner shall, in like manner, 
file a registered address at the time of applying or consenting to be joined as plaintiff 
or petitioner. 

21. A registered address shall be within the local limits of the District Court 
within which the suit or petition is filed, it the plaintiff or petitioner resides or carries 
on business within those limits. 

22. If a plaintiff or petitioner fails to file a registered address as required above, 
he shall be liable, at the discretion of the Court, to have his suit dismissed or his 
petition rejected. 

An order under this rule may lie imssed by the Court s7io motu or on the 
application of any party. 

23. Where the registered address of the plaintiff or petitioner is within the 
limits of a head-quarters town or of a municipality of India (including Burma) or Ceylon, 
a notice, summons or other process may be served on him at that address by registered 
post and such service shall bo deemed to be as effectual as if the notice or process had 
been personally served. 

24. In all cases to which Rule 23 does not apply, where a plaintiff or petitioner 
is not found at his registered address and no agent or adult male member of his family 
on whom a notice or process can be served is present, a copy of the notice or process 
shall bo affixed to the outer door of the house. If, on the date fixed, such plaintiff or 
petitioner is not present another date shall be fixed and a copy of the notice, summons 
or other process shall be sent to his registered address by registered post, and such 
service shall be deemed to be as effectual as if the notice or process had been personally 
served. 

25. Whenever a plaintiff or petitioner has engaged a pleader to act for him a 
notice or process for service on him shall be served in the manner prescribed by 0. 3i 
R. 5, unless the Court directs service at his registered address ; 

Provided that, where a notice is served on a pleader under the above rule, he 
shall be given sufficient time to communicate with his client and to receive instructions. 

Explanation, — Where ten days' time has been allowed under this rule, this 
shall be deemed sufficient time within the meaning of this proviso in the absence of an 
application made within such ten days by the pleader concerned for further time. 
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26. A plaintiff or petitioner who wishes to change his registered address shall 
file a verified petition, and the Court shall direct the amendment of the record 
accordingly. Notice of such petition shall be given to such other parties to the suit or 
proceedings as the Court may deem it necessary to inform, and may bo either served 
upon the pleaders for such parties or be sent to thorn by registered post, as the Court 
thinks fit. 

27. Nothing in Rules 19 to 26 shall prevent the Court from directing the 
service of a notice or process in any other manner, if for any reason it thinks fit.’* 

PATNA 

Add the following as Rules 19 to 22 : 

*‘19. Every plaint or original petition shall be accompanied by a statement giving 
an address at which service of noti6o, summons or other process may bo made on the 
plaintiff or ijetitioner, and every plaintiff or petitioner subsequently added shall, 
immediately on being so added, file a similar statement. 

20. An address for service filed under the preceding rule shall state the follow- 
ing particulars : — 

(1) the name of the street and number of the house (if in a town) ; 

(2) the name of the town or village ; 

(3) the Post Office ; 

(4) the district ; and 

(5) the munsif (it in Bihar and Orissa) or the District Court (if outside Biliar 

and Orissa). 

21. Where a plaintiff or petitioner fails to file an address for service, he shall bo 
liable to have his suit dismissed or his petition rejected by the Court suo motu, or any 
party may apply for an order to that effect, and the Court may make such order as it 
thinks just. 

22. A party who desires to change the address for service given by him as 
aforesaid shall file a verified petition, and the Court may direct the aiiiendmont of the 
record accordingly. Notice of such petition shall bo given to such oilier parties to the 
suit as the Court may deem it necessary to inform, and may bo either served upon the 
pleaders for such parties or be sent to tliom by registered post, as the Court thinks fit.’* 
SIND 

Add the following as Rules 19 to 25 : 

“19. Addre^ifi to he filed with plaint, — Every plaint shall be accomixinied by a 
memorandum in writing giving an address at which service of notice, or summons 
or other process may be made on tho plaintiff. Plaintiff’s subseciuently added, shall 
immediately on being so added, file a memorandum in writing of this nature. 

20. Nature of address to he filed, — An address for service filed under the 
preceding rule shall bo within the local limits of tho district Court within which the 
suit is filed, or if he cannot conveniently give an address as aforesaid, at a place where 
a party ordinarily resides. 

21. Consequences of failing to file address. — Where a plaintiff fails to file an 
address for service, he shall be liable to have his suit dismissed by the Court suo motu 
or any party may apply for an order to tliat effect, and the Court may make such 
order as it thinks just. 

22. Procedure when party not found at the place of address. — Where a 
party is not found at the address given by him for service and no agent or adult male 
member of his family on whom a notice or process can be served is present, a copy of 


0.7 

(Oudh) 


O. 7 It. 27 
(Oudh) 


O. 7 R. 19 
(Patna) 


O. 7 R. 20 
(Patna) 


O. 7 R. 21 
(Patna) 


O. 7 R. 2Z 
(Patna) 


O. 7 R. 19 
(Sind) 


O. 7 R. 29 
(Sind) 


O. 7 R. 21 
(Sind) 


O. 7 R. 22 
(Sind) 
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0. 7 R. 22 

(Snd) 


O. 7 R. 23 
(Sind) 


-0. 7 R. 24 
(Sind) 


0. 7 R. 25 
(Sind) 


0.8 R.1 


the notice or process shall be affixed to the outer door of the house and such service 
shall be deemed to be as effectual as if the notice or process bad been personally 
served. 

23. Service of notice on pleaders Where a party engages a pleader, notice 

or process on him shall be served in the manner prescribed by 0. 3 B. 6, unless the 
Court directs service at the address for service given by the party. 

24. Change of address. — A party who desires to change the address for service 
given by him as aforesaid shall file a fresh memorandum in writing to this effect 
and the Court may direct the amendment of the record accordingly. Notice of such 
memorandum shall be given to all the other parties to the suit and may be served 
either upon the pleaders for such parties or be sent to them by registered post, as the 
Court thinks fit. 

25. Buies not binding on Court. — Nothing in these rules shall prevent the 
Court from directing the service of a notice or process in any other manner, if, for any 
reasons, it thinks fit to do so.’’ 


ORDER VIII. 

Wbiteen Statement and Set-off 


Written Statement 


R. 1 . [S. 110.] The defendant may, and, if so required by 
the Court, shall, at or before the first hearing 
or within such time as the Court may permit, 
present a written statement of his defence. 

[1877, S. 110; 1859, S. 120.] 


Local Amendments 

LAHORE 

After the word “defence** place a semicolon and add the following : 

“and with such written statement, or if there is no written statement, at the 
first hearing, shall produce in Court all documents in his possession or power on which 
he bases his defence or any claim for set-off. 

(2) Where he relies on any other documents as evidence in support of his 
defence or claim for set-off, he shall enter such documents in a list to be added or 
annexed to the written statement, or where there is no written statement, to be 
'^resented at the first hearing. If no such list is so annexed or presented, the defendant 
shall be allowed a further period of ten days to file this list of documents. 

(3) A document which ought to be entered in the list referred to in sub-clause (2) 
but which has not been so entered, shall not, without the leave of the Court, be 
received in evidence on the defendant’s behalf at the hearing of the suit. 

(4) Nothing in this rule shall apply to documents produced for cross-examina- 
tion of plaintiff’s witnesses or handed to a witness merely to refresh his memory.** 
N.-W.F.P. 

Add the following as sub-clause (2) : 

'*The defendant at the time of presenting a written statement shall, where 
he relies on any documents (whether in his possession or power or not), enter such 
documents in a list and produce those documents which are in his poBSession or 
power.** 
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OUDH 

Add the following as Buie 1 (2), and read the existing Buie 1 as Buie 1 (1) : 

1 (2). The defendant shall file with his written statement a list of all the 
documents on which ho relies as evidence in support of his case, shall produce with 
the written statement such of the documents as are in his possession or power, and 
shall cause the others to bo summoned on a dato to be fixed by the Court for the 
purpose. 

Explanation, — A certified copy of a public document is a document “in the 
power” of a party, but whore a document is in the possession of a person other than 
the defendant, it will not bo deemed to be “in the power” of the defendant. 


1. Written statement. 

2. Supplemental written statement. See 

O. 6 R. 7 and O. 8 R. 9. 


3. First hearing, meaning of. 

4. Court-fee not leviable on written state- 

ment. 


1. Written statement. — A written statement is the pleading of the defendant, 
and must be filed by him personally, or on his behalf by a duly constituted agent. 
The filing of a written statement by a third i)erson on behalf of the defendant is not 
sanctioned by the Code.^ 

Where, after the service of summons the defendant has not had sufficient time 
to enable him to file a written statement^ or whore the Court requires him to file a 
written statement,^ it should grant an adjournment for that purpose. An Appellate Court 
cannot call for a written statement from any of the parties.^ As to what a written 
statement should or should not contain, see 0. 6 Br. 2 and 7. 

The omission to file a written statement does not amount to an admission of 
the facts stated in the plaint.^ 

2. Supplemental written statement. — See 0. 6 B. 7 and 0. 8 B. 9. 

3. First hearing, meaning of. — The “first hearing” of a suit does not moan 
the day on which the witnesses are examined or the trial taken up. It means the day 
on which the Court goes into the pleadings in order to understand the contentions of 
the parties.^ In suits in which issues have to bo framed, the day on which such issues 
are framed is the first hearing of the suit^ inasmuch as on that day the Court looks 
into the pleadings witli a view to understand the contentions of the parties. This is 


Order 8 Rule 1 — Note 1 

1. (*31) AIR 1981 All 833 (335) : 53 All 466. 

(’70) 25 Suth W R 17 (18). (No ono should be 

allowed to filo a written statement unless he has 
been formally placed on the record as a defen- 
dant.) 

(1865) Bourke Oudh Cas 153. (Third party will 
not be allowed to file a written statement for a 
plaintiff who has neglected to file one himself.) 

2. (’66) 5 Suth W R (Act X) 89 (39). 

3. (1862) 2 Hyde 89 (89). 

(’80) AIR 1930 Oudh 171 (172) : 4 Luck 629. 
(Small cause suit — Statement not necessary in 
the absence of ppeciflo notice in the summons — 
If the Court wants a written statement it should 
grant time.) 

4. (’66) 6 Suth W R 60 (61). (lasuikig the writ- 


ten statement as an evidence cannot bo allowed 
in the Appellate Court.) 

5. (*35) AIR 1935 Pat 806 (331) : 14 Pat 70. 

Note 3 

1. (’39) AIR 1939 Nag 110 (112) : I L R (1989) 
Nag 452. 

2. (*26) AIR 1926 Mad 847 (348, 849). (“First 
hearing*' in 0. 13 R. 1 means the day on which 
issues are framed.) 

(»22) AIR 1922 Pat 252 (254) : 6 Pat L Jour 650. 
“Hearing** is used in different rules with a view 
to state the different purposes for which a date 
for hearing of the suit is fixed.) 

(•74) 21 Suth W R 42 (48). (“First hearing** was 
defined in B. 139 of the Code of 1859 and did not 
mean the first hearing on the issne.) 

30P0. 101. 


0. 8 R. 1 
Notes 1-8 
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0. 8 H I 
Notw8-*< 


0.8R.2 


made clear by the provisions of 0. 10 B. 1 under which *'the Court shall, at the first 
hearing of the suit, ascertain from each party or his pleader whether he admits or 
denies such allegations or facts as are made in the plaint or written statement, if any, 
of the opposite party." 

In cases in which no issues need be framed, such as small cause suits, the first 
hearing will, it is conceived, be the day on which the Court goes into the case of the 
parties for the purpose of trial. 

4. Court-fee not leviable on written statement. — Written statements called 
for by the Court after the first hearing are specially exempted from a fee by Section 19, 
clause 3 of the Court-fees Act, 1870. But it cannot be inferred therefrom that written 
statements filed at or before the first hearing are chargeable with a fee, since the 
Legislature has expressly repealed the provision in the Code of 1859 requiring court- 
fee on all written statements.^ See also the undermentioned case.^ 


R. 2. [New.] The defendant must raise by his pleading 
New facu must be matters which show the suit not to be 
•pecieii, pieeaed. maintainable, or that the transaction is either 
void or voidable in point of law, and all such grounds of defence 
as, if not raised, would be likely to take the opposite party by 
surprise, or would raise issues of fact not arising out of the plaint, 
as, for instance, fraud, limitation, release, payment, performance, 
or facts showing illegality. 

[R. S. C., 0. 19 B. 15. See 0. 6 Br. 4 and 8.] 


1. Scope of the Rule* 

2. Special defences. 

3. Alternative defences. See 0. 6 B. 2. 

4. Fraud. See Order 6 Rule 4. 


5. Limitation. 

6. *TacU showing illegality.” 

7. Joint contractors Separate defences. 


Other Topics (miscellaneous) 

Payment. See Note 2. 

Performance. See Note 2. 

Special pleas — Instances. See Note 2. 


1. Scope of the Rule. — It is the duty of a defendant to particularise in his 
defence all points, either of fact or of law, which he desires to take.^ If he does not 


do BO, he will not be allowed to raise a 

(*19) AIR 1919 Cal 70 (71). (First hearing of suit 
means the day when the case is actually gone 
into.) 

[See al 80 (’68) 10 Suth W R 179 (181.)] 

Note 4 

]. (*81) 5 Bom 400 (402, 408). 

(’82) 12 Gal L Rep 867 (370). 

2. (*84) AIR 1984 AU 882 (888) ; 66 All 747. 


new plea depending upon evidence for its 

(Exemption in S. 19 (8) of Court-fees Act is Xiot 
limited to written statement in a suit but extends 
also to a written statement In a miscellaneous 
case.) 

Order 8 Rule 2 — Note 1 

1. (’28) AIR 1928 Cal 578 (678). 

(’15) AIR 1916 Cal 478 (481) : 42 Cal 626. (Mes 
of purchaser for val ue without notioe.) 

(*08) 6 Bom L R 991 (996). (Do.) 
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iletermination, for the first time in appeal,^ The rule requires that the defendant must 
raise by bis pleading all matters which show that the suit is not maintainable. Hence, 
the defendant will not be entitled, as of right, to rely on any ground of defence which 
he has not taken in his written statement.* It has been held by the High Court of 
Calcutta that a plea of estoppel is not one *which shows the suit to be not maintainable’ 
and that therefore such plea can be allowed to be raised for the first time in appeal 
under 0. 41 E. 2, though not raised in the written statement.^ Whether a matter has 
])een pleaded sufficiently to give the Court the right to form a judgment depends upon 
the allegations and form of the pleadings; the Courts must not look to the mere wordings 
of the plaint, but to the issues settled and the manner of the treatment in the lower 
Court.® “The effect of the rule is, for reasons of practice and justice and convenience, 
to require the party to tell his opponent what he is coming to the Court to prove. 
If he does not do that, the Court will deal with it in one of two ways. It may say 
that it is not open to him, that ho has not raised it and will not be allowed to rely on 
it ; or it may give him leave to amend by raising it and protect the other party, if 
necessary, by letting the case stand over. The rule is not one that excludes from the 
consideration of the Court the relevant subject-matter for decision simply on the 
ground that it is not pleaded. It leaves the party in. mercy and the Court will deal 
with him as is just.**® Thus, a plea though not taken in the statement can be raised 
provided it is taken before the trial has commenced and no prejudice is caused to the 
plaintiff.^ 

Where service of notice on defendant by the plaintiff is the foundation of 
defendant’s liability, and where no allegation of service of such notice is made in the 
plaint, the plaintiff is not relieved from proving service of such notice merely because 
the defendant has not raised the plea in his written statement but raises it at the time 


[See also (*32) AIR 1932 Cal UG (147) : 59 Cal 
150. (The proper way to plead to tlio jurisdic- 
tion of the Court is to take the plea in the 
written statement,)] 

2. (’2G) 95 Ind Cas 573 (574): 28 Bom L R 513 (515). 
(Pica of want of notice to quit.) 

(’22) AIR 1922 Pat 350 (358) : 1 Pat 012. (Want 
of legal necessity.) 

(’28) AIR 1928 All 596 (600) ; 51 All 136 (FB). 
(Abandoning tho ploa of legal necessity in the 
lower Court— It cannot bo raised inappeal.) 

3 . (’30) AIR 1936 Bom 10 (11): 60 Bom 34. (De- 
fendant not objecting to suit in lower Court on 
ground that suit was not in representative capsi- 
city under S. 53, T. P. Act — Defendant deemed 
to have waived objection and cannot raise such' 
objection in appeal.) 

(’37) AIR 1937 ^lad 671(674):! L R (1937) Mad 990. 
(Defendant not pleading S. 6, Married Women’s 
Property Act, as bar to maintainability of suit 
— Defendant cannot have benefit of defence 
which ho did not plead.) 

(’37) AIR 1937 Bom 476 (477). (Plea that suit 
not maintainable as not having hem brought as 
51 representative suit.) 

(’35) 18 Nag L Jour 97 (99). (Where a defendant 
deliberately abstains from setting out in his plead- 
ing a fact of which he is then aware, ho cannot 
be allowed to bring it in at a late stage in the 
('.videnco, and after the plaintiff has closed his 
ease.) 


(*B8) AIR 1938 Lah 96 (96). (Suit by firm — De- 
fendant not denying registration of firm — Suit 
caiiDot bo dismissed on ground t hat such regis- 
tration was not proved.) 

[See also (’37) 41 Cal W N 534 (536). (Whore a 
firm is registered after the institution of the suit 
by it, and tho pica in bar of suit is not taken 
in tho pleadings but is taken at tho time of the 
arguments, tlic suit should not be thrown out 
but should bo treated as properly instituted on 
the day when tho firm is registered.)] 

4 . (’15) AIR 1915 Cal 373 (374). (One of tho 
mortgagor’s plea of res judicata can bo raised by 
leiive of Court in second appeal.) 

5 . (’16) AIR 1915 Mad 770 (772). 

(’13) 18 Ind Cas 668 (570): 1 Upp Bur Rul 141. 
(It will cause great hardship to non-suit because 
of a careless written statement.) 

6 . (1912) 1 Ch 717 (728), In re Robinson’s settle- 
ment, Gant V. Hobbs. (Per Buckley, L. J.) 

7 . (’25) AIR 1925 All 241 (242, 243) : 47 All 291 
(Pica that notice was not given under S. 80, 
C. P. 0.) 

(’36) AIR 1936 Lah 141 (141). (Witnesses sum- 
moned but not examined — Defendant taking up 
new plea of defence going to root of case — Plea 
allowed.) 

[See also (’67) 7 Suth W R 120 (121). (Defen- 
dant may avail himself of any equity arising on 
the facts proved at trial though it is not raised 
in the written statement.)] 


0. 8 B. 2 
Niotel 
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0.8R.2 
Notes 1-7 


of the argument.® 

2. Special defences. — In answer to the claim of a plaintiff (for instance, on 
the basis of a contract), the defendant may admit that he made the contract, but may 
avoid the effect of that admission by pleading performance, fraud, release, limitation, 
etc.^ Such a plea is called a plea in confession and avoidance. For instances of the 
nature of the pleas that may be set up in defence^ see the undermentioned cases.® 

3. Alternatiye defences. — See Order 6 Buie 2. 

4. Fraud. — See Order 6 Rule 4. 

6. Limitation. — A party should not bo allowed to raise a plea of limitation 
for the first time in appeal where such plea involves a decision upon questions of fact.^ 
Where the written statement asserts that the suit is barred by limitation, it is not 
necessary that the plea ought to be stated more explicitly, as by reference to the 
particular article of the Limitation Act.® But where the plaint itself shows that the 
suit is filed after the period prescribed, the Court is not precluded from going into the 
question of limitation even though it is not raised in the statement.® As a matter of 
fact, under Section 3 of the Limitation Act the Court must dismiss the suit if on the 
facts stated in the plaint, the claim is barred. 

6. “Facts showiniS illegality.'* — A plea of illegality of the consideration for 
a bond which is the subject of suit must be definitely pleaded in the written statement, 
for it is a case in which particulars may be necessary. The plea cannot be raised for 
the first time in the arguments.^ See also Notes to 0. 6 R. 8. 

7. Joint contractors— Separate defences. — In a suit against joint contractors, 
a successful defence pleaded by one only enures for the benefit of the others as woll.^ 


8. (’.38) AIR 1983 Cul G32 (634) : 60 Cal 783. 
(Notice under B. .34 Bengal Geas Act (9 of 1880).) 

l^ote 2 

!• (’20) AIR 1920 Nag 9 (10, 11). 

2. (’06) ,30 169 (175, 178). (Defendant may 

set up invalidity of a tranMiction though ho has 
not avoided it by a suit within limitation.) 

^’07) 30 Mad 444 (445). (A defendant whose right 
to set aside a sale is barred by limitation can set 
up its invalidity in defence if he is in possession 
of the property.) 

(’06) 30 Mad 248 (250). (Do.) 

(’94) 17 Mad 255 (256). (Section 28, Limitation 
Act, has no application to persons who have 
hcen in possession and who have had no occasion 
to sue for recovery of possession.) 

i(*05) 2 Cal L Jour 699 (601). (Auction-purchase 
declared subject to mortgage — Purchaser not 
estopped from contesting the validity of the 
mortgage.) 

(’04) 28 Bom 639 (642). (Though defendant had 
not sued to set aside a mortgage on the ground 
of fraud, he can sot up the fraud in defence.) 

(*90) 14 Bom 222(226). (Fraudulent sale — ^Vondor 
can plead fraud though he did not sue to set 
aside sale.) 

(’16) AIR 1916 Gal 63 (64) : 48 Cal 554. (Lessee 
can plead eviction by title paramount to his 
lessor in suit for rent.) 

(*09) 1 Ind Cas 526 (627) (Gal). (Defendant can 
plead jus iertii provided he states definitely the 


name of the person in whom .any such right 
reBid(?s,) 

(’07)29 All 339 (346) : 84 Ind App 102 (PC.) {Lis 
pendens is a good defence.) 

(1857) 1 De. G. & Jo. 666 (578), Bellamy v. Sabine. 
(Do.) 

(’94) 18 Bom 872 (374). (Defendant can plead 
that transaction was a sham one to defraud cre- 
ditors.) 

(’03) 8 Cal W N 620 (621). (Plea of benami.) 

(’08 12 Cal W N 409 (412). (Do.) 

(’04) 28 Bom 326 (829). (But defendant cannot set 
up as a defence an agreement the object of which 
is to stifle a prosecution.) 

‘(’28) AIR 1928 Mad 840 (845). (Suit for ejectment 
— Defendant having no title can still put the 
plaintifi to proof of his title.) 

Note 5 

1. (’21) AIR 1921 Cal 661 (671). (Especially 
where bar is under special law.) 

(’24) AIR 1924 Cal 468 (468). (Do). 

(*20) AIR 1920 Cal 846 (848). (The defendant 
must raise the question of limitation in his 
pleadings.) 

(’24) AIR 1924 Pat 664 (664) : 8 Pat 546. 

2. (*22) AIR 1922 Cal 644 (545). 

3. (’21) AIR 1921 Bom 881 (888, 884): 45 Bom 920. 

Note 6 

1. (’25) AIR 1925 Lah 845 (846): 6 Lah 449. 
Note 7 

1. (1927) 1 KB448(468,454),Piriey. Riohardson. 
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R. 3. [New. ] It shall not be sufficient for a defendant in 

Denwi to be tpeci&c Written Statement to deny generally the 
grounds alleged by the plaintiff, but the 
defendant must deal specifically with each allegation of fact of 
which he does not admit the truth, except damages. 

[R. S. C., 0. 19 B. 17.] 

Synopsis 

1. Scope of the Rule. | 2. **Except damaget.” 

1. Scope of the Rule. — A defendant! can either admit or deny the several 
allegations made in the plaint. If ho decides to deny any such allegation ho must do so 
clearly and explicitly} Thus, in Orocott v. Lovatt^ the plaintiff alleged in para. 3 of 
his statement of claim that the defendant, on or about a certain date, falsely and 
maliciously wrote, printed and published a certain handbill. The reply of the defendant 
to this was : **the defendant denies the facts alleged in para. 3 of the statement of 
claim.** The Court of Appeal hold that the denial was sufficient. But a statement that 
the defendant “puts the plaintiff to proof of the several allegations in the plaint’* or 
that he “does not admit the correctness of the statements contained in the plaint’* is 
not a sufficient denial within the meaning of this rule (see Rule 5 below). The rule is 
not limited to denial alone; it includes non*admission as well, so that whore a defendant 
pleads that ho does not admit a particular allegation in the plaint, it would be a 
sufficient traverse.^ As to the effect of failure to deny specifically, see 0. 8 R. 5. 

No party should traverse matter not alleged; he should be content to answer 
the case that is actually laid against him and should not plead that which he ‘thinks 
his opponent meant or ought to have raised.^ 

2. '^Except damages.” — The exception in this rule makes it unnecessary for 
the defendant to deny the claim to or amount of damages.^ It is probably intended that 
damages shall be deemed to be put in issue in all cases, unless expressly admitted. 


R. 4. [New.] Where a defendant denies an allegation of 

EvMive denial ^ plaint, he must not do so evasively, but 
answer the point of substance. Thus, if it is alleged 
that he received a certain sum of money, it shall not be sufficient 


Order 8 Rule 3 — Note 1 

1. (187G) 3 Ch D 637 (040), Thorp v. Holdsworth. 
(’25) AlH 1926 Mad 950 (957). (Defendant should 

specifically deny publication in a lilicl suit.) 

(’16) AIR 1916 Pat 411 (416). (In a suit for 
money ’’accounts incorrect” is not a specific 
denial.) 

(’38) 1938 Oudh W N 1080 (1084). (Plaint allega- 
tions as to the terms of lease deed — Defendant re- 
plying that terms will appear from agreement 
— No specific denial.) 

2. (1916) 61 S J 28. 

[See also (1894) 63 L J Q B 361 (863), Adkins v. 
North Metropolitan Tramways Go.] 

3. (1876) 8 Ch D 637 (640), Thorp v. Holdsworth. 
(Per Jessel, M. R.) 


(’27) AIR 1927 All 225 (226). 

(*20) AIR 1020 Oudh 68 (69). (By putting plaiii- 
tifi to proof of his mortgage deed the defendant 
must bo taken to be putting the plaintiff to proof 
of its execution.) 

(’09) 4 Ind Cas 318 (318) (PC). 

4. (1893) 1 g H 571 (575), Ras.sam v. Budge. (In 
an action for slander defence justifying words 
other than those complained of, will bo struck out.) 

Note 2 

1. (1888) 21 Q B D 501 (506, 508), Wood v. Earl 
of Durham. (Matters in mitigation of damages 
need not be specifically pleaded.) 

(’17) AIR 1917 Cal 269 (272): 43 Cal 1001. (It is 
sufficient if the defendant pleads generally to the 
damages.) 


0.8 R 8 


0.8R.1 
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0. 8 R. 4 
Note 1 


0. 8 R. 6 


to deny that he received that particular amount, but he must deny 
that he received that sum or any part thereof, or else set out how 
much he received. And if an allegation is made with diverse 
circumstances, it shall not be sufficient to deny it along with those 
circumstances. 

[R. S. C., 0. 19 R. 19.] 

1. Plaint allegations not to be denied evasively • — A sues B lor dissolution 
of partnership alleging that he agreed to enter into partnership with him to carry on 
certain business. B in his written statement admits that he agreed to enter into 
partnership as alleged but adds that **the terms of the arrangement between himself 
and the plaintiff were not definitely agreed upon as alleged.** This is an evasive denial 
of the fact of partnership and is not permissible.^ Similarly, where several circum. 
stances are set out in the plaint as constituting the details of certain transactions, and 
the defendant, instead of denying the several circumstances specifically, denies them 
as a whole using almost the precise language of the allegations denied, the denial will, 
as a rule, be considered evasive? Tlius, if the plaintiff in an action for wages alleges 
that he has served the defendant as a hired servant from the 26th March 1908 to 24th 
June 1909, at Epson, in the County of Surrey, it would be a bad traverse for the 
defendant to plead **the plaintiff did not serve the defendant as a hired servant from 
the 25th March 1908 to 24th Juno 1909, at Epson, in the County of Surrey.** He 
must deny that the plaintiff ever served him at all, or else state how long he admits 
the plaintiff did serve him. He must not traverse the place which is immaterial, or, if 
be does, he must add the words or at any other place’ after the words 'the plaintiff 
did not servo him at Epson.*^ But where the plaintiff, claiming title under one S 
alleged that she died on the 28th of September 1906, and the defendant pleaded that 
he did not admit that 8 died on the 28th of September 1906, and that the suit was 
barred by limitation, the denial is not evasive^ inasmuch as there is only one fact and 
that has been stated to be not admitted.^ Where a denial is evasive, leave to amend 
may be given under 0. 6 B. 17, except where the defendant is found to have acted 
mala fide? 


Specific denial. 


R. 5. [New.] Every all^ation of fact in the plaint, if not 
denied specifically or by necessary implication 
or stated to be not admitted in the pleading of 
the defendant, shall be taken to be admitted except as against a 
person under disability ; 


Order 8 Rule 4 — Note 1 

1. (1876) 3 Ch D 637 (640, 641): 45 L J Ch 406, 
Thorp V. Holdfiworth. 

(*29) AIR 1929 Sind 7 (8). (Plaint alleging certain 
shares as between partners— Defendant’s pleading 
that he does not admit the allegation as to shares 
and not specifying the shares is evasive denial.) 

2. (’24) AIR 1924 Mad 888 (889). (See the obser- 
vations based on English cases cited in this de- 


cision.) 

(’29) AIR 1929 All 721 (723). (Pleading should be 
sp^ific.) 

(’23) AIR 1923 Cal 578 (578). 

3. See Odger’s Principles of Pleadings and Pcap* 
tice, 10th Edn. page 166. 

4. (’24) AIR 1924 Mad 888 (889). 

8. (1878) 10 Ch D 898 (896, 897), Tildesty v. 
Harper. (On appeal from (1878) 7 Oh D 408.) 
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Provided that the Court may in its discretion require any 
fact so admitted to be proved otherwise than by such admission. 

[R. S. 0., 0. 19 R. 13.] 


1. Scope of the Rule. 

2. Facts not denied specifically will be taken 

as admitted. 

3. ‘‘Except as against a person under 
disability.*’ 


4. Admission, if binds co-defendants. 

5. Giurt may require the facts so admitted 

to be proved. 

6. Rule does not apply where no written 

statement is filed. 


« Other Topics ( miscellaneous) 

Admissions in pleadings — Effect. See Note 2. Onus of proof — Whore plaint allegations not 
Not admitted. See Note 1. denied. See Note 2. 


1« Soope of the Rule. — **The whole object of pleadings is to bring the parties 
to an issue, and the object of this Order is to prevent the issue being enlarged, which 
would prevent either party from knowing, when the cause came on for trial, what the 
real point to be decided was.**^ This rule states the effect of the failure to conform to 
Buie 3 ante^ and must not be read in a sense inconsistent with Buie 3; therefore, a 
general denial cannot mean a denial by implication? The rule permits the traversal of 
a statement in the plaint by saying that it is not admitted.® The word “specifically** 
qualifies also the words “or stated to be not admitted** and therefore, a refusal to admit 
must also be stated specifically.^ The words “if not denied specifically .... or stated to 
be not admitted** must be read to mean “if not denied specifically ... or if not stated 
to be not admitted.** In other words, every allegation of fact in the plaint will be 
deemed to be admitted, if in the written statement it is neither specifically denied nor 
specifically stated to be not admitted.® 

The principle of the rule does not apply to allegations in the written statement 
and hence, it cannot be said that where there is no specific denial by the plaintiff of 
such allegations, he Sidmits them.® 

This rule does not apply where the allegation in the plaint as to the fact which 
is said to be admitted by the want of a specific denial under this rule is vague and 
inconclusive.^ 

In the undermentioned case,® it was held by Niamatullah, J., of the Allahabad 
High Court that the principle of this rule may 1^ applied to a judgment-debtor on 
whom a notice of app^cation for execution of a decree containing an allegation of fact 
is served. 


Order 8 Rule 5 Note 1 

1. (1876) 8 Gh D 637 (639), Thorp v. Holdsworth. 
(Per JesBol, M. R.) 

2. (*25) AIR 1925 Mad 950 (957, 958). 

3. (*84) AIR 1984 Mad 579 (579). (AIR 1924 Mad 
888, Followed.) 

4. (’25) AIR 1925 Mad 950 (957). 

5. (’27) AIR 1927 All 225 (226, 227). 

(1877) 85 L T 848 (849), Hall v. L A N W Ry. 
Go. (Per Grove, J.) 

(1879) 12 Oh D 758 (759), Rutter v. Tregent. 

(’88) AIR 1988 AU 521 (522): 55 All 700. (Allega- 
tion stated to he not admitted amounts to denial.) 


(’88) AIR 1938 Mad 225 (226). 

6. (*37) AIR 1937 Pat 428 (429). 

[See however (’88) AIR 1988 Nag 163 (164) : 
ILR (1988) Nag 469. (Where an assertion is 
made in the written statement by a party to 
the effect that the parties are members of a 
family of Maharashtra Brahmins, and the op- 
posite party does not traverse or challenge that 
assertion in his reply, it must be taken that the 
assertion is admitted as correct. It is too lato 
to challenge that assertion at the stage of argu- 
ment in second appeal.)] 

7. (’87) AIR 1987 Sind 11 (12): 80 Sind L R 345. 

8 . (’86) AIR 1986 All 91 (89, 38): 68A11818(PB). 


0. 8 R. 5 
Note 1 
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a. 8 B. B 
Note 8 


8. Facte not denied epeoifioally vill be taken as admitted. — The effect 
of this rule is to relieve the plaintiff from the obligation of proving such allegations in 
his plaint as are neither specifically denied nor stated to be not admitted in the 
written statement.^ Thus, where in a suit for ejectment the land from which it is 
sought to eject a tenant is alleged to be *old waste* under the Madras Estates Land 
Act, 1908, and this is not traversed in the written statement, the defendant cannot 
afterwards plead that the land is not ‘old waste.'^ A plea that the defendant does not 
admit any of the allegations in the plaint except such as have been expressly admitted 
and that he puts the plaintiff to the proof of all allegations not so admitted is not a 
sufficient denial within the meaning of this rule ; every allegation so denied will bo 
deemed to have been admitted.^ But a plea in a written statement that a particular 
allegation in the plaint is not admitted is a sufficient denial within the meaning of this 
rule so as to put the plaintiff to the proof thereof.^ A denial of knowledge of a 
particular fact is not a denial of the fact and has not the effect of putting the fact in 
issue. It merely means that the defendant denies that he has any knowledge of the 
fact and a man can admit a fact of which he has no personal knowledge.^ Thus, where 
a plaintiff suing as a curator of the estate of a deceased person stated in the plaint 
that he was authorised by the Court to sue, and the defendant stated in reply that 
those allegations were not known to him, it was held that it was not open to him to 
raise again the question of the plaintiff’s authority to sue.^ But where a landlord su^s 
a tenant for recovery of possession on the ground that the defendant had forfeited his 
lease by denial of his title and this plea is not traversed by the defendant, such 
non-denial, though amounting to an admission of the denial of title, will not by itself 
work a forfeiture of which the plaintiff can take advantage in that suit, inasmuch as 
the forfeiture must have accrued before the suit was instituted.’^ 


As to the effect of admissions made in the written statement, see the under, 
mentioned cases^ and also Evidence Act, Sections 17 to 31 and Section 58. 


Net© 2 

1 . (’19) AIR 1919 Fat 162 (162). 

(’16) AIR 1916 Bom 103 (108, 104) : 41 Bom 89. 

(’ll) 9 Ind Cas 470(472) (Low Bur). (No reference 
to notice in the written statement defen- 

dant must be deemed to have admitted notice.) 

(’02) 26 Bom 785 (787, 738). 

(’20) AIR 1920 lAh 66 (66). 

(’23) AIR 1923 Nag 7 (7). 

(*72) 18 Suth W R 287 (287). (Averments upon 
which no issue is fram^ must be taken to be 
admitted.) 

(*38) 1938 Oudh W N 1080 (1084). (Suit for 
damages for breach of lease— L^se not registered 
— Defendant not specifically denying terms of 
lease alleged in plaint — Held suit could be 
decreed on such admission in written statement 
though lease was inadmissible in evidence.) 

(’38) AIR 1938 Bom 108 (108) : I L R (1938) 
Bom 102. 

[iSfee also (’81) AIR 1931 Lah 203 (204). (State- 
ments on certain point by plaintiff— Defendant 
agreeing — That much part of plaintiff’s claim 
should be deemed to & admitted, no further 

* proof being necessary.) 
(1863)lBomHGR85(86). 

(’Bl) AIR 1981 Lah 478 (475) :*12 Lah .623.. 
(AUegations not deni^ will be presumed to bd 
oorreot.)] 


2 . (’19) AIR 1919 Mad 927 (927) : 42 Mad 815. " 

3. (’25) AIR 1925 Mad 950 (957). 

(1878) 7 Ch D 877 (877), Harris v. Gamble. 

4 . (’88) AIR 1938 All 521 (522) : 55 All 700. 

(’24) AIR 1924 Mad 888 (889). 

(’34) AIR 1934 Mad 579 (579). 

5. (’84) AIR 1934 Rang 278 (280). (Defendant in 
a mortgage suit merely denied knowledge of the 
mortgage— It is not a specific denial of the mort- 
gage and mortgage held to bo admitted.) 

6. (’31) AIR 1981 All 423 (424). (’’Not known" 
does not mean ’’not admits.’’) 

7. (’28) AIR 1923 Lah 409 (410). 

8 . (*68) 9 Suth W R 290 (291). (Defendant’s ad- 
mission should bo taken as a whole.) 

(’68) 9 Suth W R 180 (130). (A written statement 
is not a plea by way of avoidance and confession 
and the whole statement must be taken together.) 
(’68) 9 Suth W R 190 (191, 192) (P B). (Do). 

(’67) 7 Suth W R 29 (30). (Whole admission 
should be put in.) 

(1864)1864 Suth WR (Gap) 305 (806). (Admission 
when relied upon as against the opponent must be 
taken as a whole — This rule does not apjdy to 
pleadings.) 

(’74) 22 Suth W R 220 (221). (Admission in fl 
written statement— Whole of the written state* 
ment zimst be put in.) 
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8. "EzMpt at againat a peraon nndav dlaabillty.'' — The rule of admission 
by non. denial does not apply where the defendant is a person under disability such as 
a minor.^ But this exception has nothing to do with the conduct of the suit. Thus, if 
at the time of the framing of issues or at the trial, the person representing a minor 
defendant admits certain allegations of fact, it cannot be said that this rule in any way 
affects such admissions.^ 

4. AdmisBion, If binds oo-defendantB. — As to whether and when an 
admission made by a defendant in his written statement will bind co-defondants, see 
Sections 17 to 23 of the Evidence Act and the undermentioned cases.^ 


5. Court may require the facts so admitted to be proved. — In England 
the rule as to admission by non-denial is very stringent and a defendant, who omits to 
traverse in his defence any allegation of fact in the statement of claim, is not allowed 
to traverse that fact at the trial. In India, the general practice is not to construe the 
pleadings very strictly and on this principle, the defendant who had omitted to 
traverse in his written statement allegations made in the plaint, was allowed, in cases 
arising under the old Code, to traverse them at the hearing under special circum- 
stances.^ The proviso to this rule now makes it clear that the failure of the defendant 
to deny the allegations in the plaint does not necessarily amount to proof and that the 
Court can, in its discretion, require proof of such allegations.^ Tho discretion should be 


(•24) AIR 1924 Nag 103 (103) ; 20 Nag L R 7. 
(Admisfiion should bo taken as a whole — Prin* 
ciple — Qualified statement cannot bo used apart 
from that qualification.) 

(’18) 18 Ind Cas 878 (880) (All). (Admissions in 
tho written statement cannot bo taken out of 
thoir context to bo used against tho defendant.) 
(’68) 10 Suth W R 132 (183). (Admission may 
shift burden of proof.) 

(’86) 9 Mad 307 (318) : 13 Ind App 32 (P C). (Ad- 
mission made in a case is not binding on a person 
who is not party to that suit.) 

(’68) 1 Bong L R A 0 183(186). (A qualified state- 
mout cannot bo usod aptirt from the qualification 
against the person making it — But whore a series 
of unqualified statomonts aro modo any one of 
them ctin bo usod.) 

(’81) 6 Bom 148 (162). (Suit for si»cifio perfor- 
mance of anagreemont — Defendant in his written 
statement admitting tho terms of agreement and 
its execution— plaintiff need not prove tho 
execution of tho agreement or put it in evidence.) 
(’90) 14 Bom 516 (519). (Admission of execution 
of dood by a defendant does not dis^nse with 
necessity of proving its validity by plaintiff.) 
Note 3 

1. (’28) AIR 1923 Mad 114 (116). 

2. (’19) AIR 1919 Mad 698 (698). 

(’36) AIR 1986 Pat 428 (429). (Admission by father 
— Minor represonted by ploader not denying it^ 
Minor is bound by admission.) 

Note 4 

1. (’75) 28 Suth W R 214 (219) ; 2 Ind App 113 
(P G). (Will not bind co-defendants.) 

(’28) A I R 1928 Lah 769 (770, 771). (Admission 
by one defendant is no evidence against the co- 
defendants.) 


(*85) 7 All 363 (359). (Defendant by his admission 
cannot bind the shares of the co<defendant8.) 
(’89) 16 Cal 627 (035) ; 16 Ind App 96 (P C). (Do.) 
(*84) 6 All 395 (397). (Do.) 

(’81) 9 Cal L Rep 359 (360). (Do.) 

(’97) 2 Cal W N 106 (107, 108) (Do). (Admission 
by one co-tenant as to who is the landlord is 
not binding on tho others.) 

(’85) 11 Cal 588 (590,691). (Butco-contraetprs are 
bound if admission is made with reference to the 
transaction in issue.) 

Note 5 

1. (’86) 11 Cal 111 (117, 118) : 11 Ind App 186 
(PC). (Case under S. 8 of Reguljition 17 of 1806.) 

(1862) 9 Moo Ind App 287 (301) (PC). (The strict 
rule of pleading that allegations not traversed 
must be taken to bo admitt^ cannot bo applied 
in India.) 

(’07) 34 Cal 67 (64). (Do.) 

(’84) 6 All 406 (413, 414). 

(’70) 7 Bom H C R A C 136(137). (Merc fact that 
an allegation in the plaint is not traversed by the 
defendant does not relieve the plaintiff of the 
onus of proving his case.) 

(*73) 21 Suth W R 59 (60). (Pleadings in Indian 
Courts should not be construed with the same 
strictness as they are done in English Courts.) 
(*72) 17 Suth W R 171 (172). (Mere fact of non- 
traverse of the plaintiff’s allegation of heirship 
was held not to amount to an admission of title.) 
(’70) 14 Suth W R 55 (67). (The procedure in this 
country is not such that if a defendant fails to 
dispute or contest a point he thereby admits it.) 

2. (’14) AIR 1914 Cal 842 (842, 843). (Appellate 
Court can decide point in issue inspite of failure 
of denial of the specific point.) 


0. 8 R.5 
NotBB 8-8 
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exercised where the Court suspects that the admission is made collusively, or to avoid 
a rule of public policy,* or where the defendant's failure to deny the allegation is due 
to ambiguous and unsatisfactory assertions in the plaint,* or where the defendant is 
taken by surprise or misunderstands the plaint.® The discretion should usually be 
exercised by the Court of first instance.® 

6, Rale does not apply where no written statement is filed. — It is clear 
from the wording of this rule that it is not intended to apply to a case where the 
defendant has not put in a written statement* A Court is, therefore, not justified in 
passing a decree on no evidence where the defendant does not file a written statement.^ 


Particulars of set- 
off to be given in 
written statement. 


R. 6. [S. 111.] ( 1 ) Where in a suit for the recovery of 
money® the defendant claims to set-off against the 
plaintiff’s demand any ascertained sum of money* 
legally recoverable® by him from the plaintiff, not 
exceeding the pecuniary limits of the jurisdiction of the Court,® 
and both parties fill the same character® as they fill in the plaintiff’s 
suit, the defendant may, at the first hearing of the suit, but not 
afterwards unless permitted by the Court, present a written 
statement containing the particulars of the debt sought to be set-off. 

( 2 ) The written statement shall have the same effect as a 

Effect ef «iM»ff. ^ cross-suit SO as to enable the Court to 

pronounce a final judgment in respect both of the 
original claim'and of the set-off: but this shall not affect the lien, 
upon the amount decreed, of any pleader*® in respect of the costs 
payable to him under the decree. 

( 3 ) The rules relating to a written statement by a defendant 
apply to a written statement in answer to a claim of set-off. 


(’24) MB 1924 All 180 (182): 46 All 66. (Word. 
*‘not admitted*’ at least amount to a denial by 
implication.) 

(*24) AIR 1924 Lah 744 (744). (Fact admitted by 
defendants’ mukhtear may be required to be 
proved.) 

(’19) AIR 1919 Mad 469 (470). (Admission of 
execution of document will not cure tbe defect 
from want of proper attestation.) 

(’18) AIR 1918 Cal 402 (402, 408). (Pleadings in 
mofussil are not to be strictly construed.) 

(’28) AIR 1928 Nag 88 (84*). (Ex parte case-. 
Court requiring proof under this rule must state 
points to be proved in the form of issues.) 

(’28) AIR 1928 Nag 165 (166). (Ex parte case— 
Points to be proved must be stated in form of 
issues.) 

(’15) AIR 1915 Mad 770 (772, 778). 

ri8) AIR 1918 Gal 178 (179). (As the standard of 
pleiMiiiigs in this country is not very high they 


ought not to be strictly construed.) 

3. (’20) AIR 1920 Mad 588 (589). 

4. (’24) AIR 1924 All 150 (152) : 45 All 571. 

5. (’23) AIR 1928 Mad 114 (115). 

6* (’20) AIR 1920 Mad 588 (589). 

Note 6 

1. (’17) AIR 1917 Cal 269 (272, 274):48CaU001. 

(’28) AIR 1928 Lah 769 (771). 

(’80) AIR 1980 Pat 298 (296). (In such a case de- 
fendant is not debarr^ from giving evidenoe 
traversing allegation made in plaint.) 

(’25) AIR 1925 Nag 880<881), (Does not apply to 
oral pleading.) 

(’86) AIR 1985 Pat 806 (881) : 14 Pat 70. (Omis- 
sion to file written statement does not amount 
to admission of facte stated in plaint.) 

[But see (*86) AIR 1986 Bom 285 (285, 986): 60 
Bom 788. (Rule applies even to . oateawhm ho 
written statement is filed.)] 
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Illustrations 

(a) A bequeaths Bs. 2,000 to B and appoints C his executor and residuary legatee. B dies and 
D takes out administration to B*s effects. G pays Hs. 1,000 as surety for JO; then D sues 0 for the 
legacy. C cannot sot-ofi the debt of Bs. 1,000 against the legacy, for neither C nor D fills the same 
character with respect to the legacy as they fill with respect to the payment of the Bs. 1,000. 

(b) A dies intestate and in debt to B, G takes out administration to A's effects and B buys 
part of the effects from C. In a suit for the purchase-money by C against J3, the latter cannot set-off 
the debt against the price, for G fills two different characters, one as the vendor to Bf in which he 
sues B, and the other as representative to A, 

(c) A sues J3 on a bill of exchange. B alleges that A has wrongfully neglected to insure B’s 
goods and is liable to him in compensation which he claims to set-off. The amount not being 
ascertained cannot be set-off. 

(d) A sues B on & bill of exchange for Bs. 500. B holds a judgment against A for Bs. 1,000. 
The two claims being both definite pecuniary demands may be set-off. 

(e) A sues B for compensation on account of trespass. B holds a promissory note for Bs. 1,000 
from A and claims to set-off that amount against any sum that A may recover in the suit. B may do 
so, for, as soon as A recovers, both sums arc definite pecuniary demands. 

(/) A and B sue C for Bs. 1,000. G cannot set-off a debt due to him by A alone. 

(g) A sues B and G for Bs. 1,000. B cannot set-off a debt due to him alone by A, 

(h) A owes the partnership firm of B and G Bs. 1,000. B dies, leaving G surviving. A sues C 
for a debt of Bs. 1,600 duo in his separate character. G may set-off the debt of Bs. 1,000. 


[1877, S. Ill ; 1859, S. 121 ; R. S. C., 0. 19 R. 3., See 0. 20 
Rule 19.] 

Looal Amendment 

PATNA 

Add the following words : 

“and the provisions of Order 7, Buies 14 to 18 shall, mutatis mutandis, apply to 
a defendant claiming set-off as if he were a plaintiff.” 


OA R. 6 
Notes 1-2 


1. Legislative changes. 

2. Scope and applicability of the Rule. 

3. Suit must be one for the recovery of 

money. 

4. **Any ascertained sum of money.** 

5. Equitable set-off in cases of unascer- 
tained sums of money. 

6. ‘‘Legally recoverable from plaintiff.** 

7. Separate debt not to be set-off against 
joint debt. 

8. “Not exceeding the limits of the pecuniary 
jurisdiction of the Court.*' 


9. Both parties must fill the same character. 

10. Winding-up proceedings. 

11. Insolvency proceedings. 

12. Proceedings under the Agra Tenancy 

Act and other special Acts. 

13. Effect of not claiming set-off. 

14. Court-fee. 

15. Counter-claim. 

16. Solicitor's lien for costs. 

17. Appeal. 

18. Limitation. 


Claims between principal and agent. 

Defendant entitled to a decree on set-off admitted 
in plaint. See Note 2. 

Omission to claim set-off, whether res judicata. 
See Note 13. 


Bent — ^Oould it be sot off. See Note 12. 

Set-off against an assignoo. See Note 6. 

Shall have the same effect as a plaint. See Note 2. 
Unliquidated damages — Whether can be set off. 
See Notes 4 and 5. 


Other Topics (miscellaneous) 
See Note 2. 


It Le^lative ohantfes- — Sub-clause (3) of this rule is new. 

2. Scope and appliosbillty of the Rale. — The doctrine of set-off may be 
defined as "the extinction of debts of vrhich two persons are reciprocally debtors to 
one another, by the credits of which they are reciprocally creditors to one another.”^ 


Ordkr 8 Rnl. 6 — Noito 2 

1. (’84) 6 All 861 (866). (Bedprooal aoqtdttal of 


debt, between two persons.) 

(•18) AIB 1918 Slad 996 (997) : 40 Mad 1004. 
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0. 8 R. 6 
Note a 


A plea of set-off must be distinguished from a plea of payment A payment refers to 
a satisfaction or extinguishment of a debt effected prior to the raising of the defence 
of payment, while a plea of set-off prays for a satisfaction or extinguishment thereof 
commencing in the future after the date of the plea.^ In order to enable a defendant 
to claim a sot-off, the following conditions must exist^ — 

(1) The suit must bo for recovery of money. 

(2) The defendant’s claim must be for an ascertained sum of money. 

(3) It must be legally recoverable. 

(4) Both the parties must fill the same character as they fill in the plaintiff’s 

suit. 

(5) The sum claimed by way of set-off should not exceed the pecuniary 

limits of the jurisdiction of the Court, 

As Illustration (d) to the rule shows, a defendant can claim as set-off under 
this rule a sum for which he has already obtained a decree against the plaintiff.^ 

Order 20 Buie 19, clause (1) shows that a decree can be passed in favour of a 
defendant pleading a set-off ; therefore, the defendant is in the position of a plaintiff 
as regards a set-off pleaded by him in respect of the balance claimed by him.® No 
Court can entertain a plea of set-off if it has no jurisdiction to take cognizance of a 
suit, if one is brought for the recovery of the money sought to be set-off’.® But it is 
not necessary that the Court should have territorial jurisdiction over the subject- 
matter of the claim of set-off, if a separate suit is brought in respect of it.^ 

Where the defendant does not specifically plead a set-off in his written 
statement, the Court may decline to allow the same to bo set up subsequently.® 
Similarly, where no issues are framed on the plea and no application is made by the 


2. (*25) AIR 1925 Rang 22 (25) : 2 Rang 349. 
(*10) 5 Ind Cas 67 (68) (Cal). (The suit was for 

rent due for 1311, 1312 & 1313. The defendant 
pleaded that the ront^ duo from the plaintiffs to 
them for 1309 &, 1810 should be set off — Held 
that the matter was not of ‘set-off’ in the technical 
sense but of account and set-off in the general 
sense.) 

(*79) 4 Cal L Rep 296 (297), (Suit for arrears of 
rent — That Collector who was in charge of the 
land on behalf of the defendant had paid the 
rent is a plea of payment, not of set-off.) 

[See aleo (*271 AIR 1927 Nag 120 (120). (Pica of 
satisfaction.) 

(*89) 16 Cal 711 (714). (Right of set-off to be 
allowed even in cases of cross demands arising 
out of the same transaction.)] 

3 . (*31) AIR 1981 Nag 12 (13). (Suit on negoti- 
able instrument— Set-off can be claimed.) 

(*20) AIR 1920 Mad 819 (820, 821) ; 42 Mad 878. 
(Suit on contract — Equitable set-off barred at 
the date of the suit cannot be claimed.) 

(*92) 15 Mad 29 (88). 

(*32) AIR 1932 Bom 617 (618). (Difference be- 
tween set-off and counter-claim pointed out.) 
(*86) 1886 All W N 172 (172). 

(*36) AIR 1936 Pesh 67 (60, 61). (Essentials of 
set-off indicated.), 

[See also (’89) AIR 1939 Pat 142 (144). (The 
claim must be ascertained and legally recover- 
able.)] 

4. (’39) AIR 1989 Bom 886 (888). 


5 . (’20) AIR 1920 Mad 819 (820): 42 Mad 873. 
(’84) AIR 1934 All 543 (545): 56 All 912. (Decree 

may bo granted to defendant though plaintiff’s 
suit is dismissed.) 

(’92) 15 Mad 29 (84). 

(’70) 5 Bong Ii R 639 (642). 

(’69) 6 Bom H 0 R A C J 151 (152). (Defendant 
denying plaintiff’s claim can plead set-off.) 

(’09) 9 Cal W N 748 (749). (Set-off admitted in 
plaint — Defendant entitled to decree though 
plaintiff’s suit fails.) 

6. (’98) 15 All 404 (405). (The Court of Revenue 
cannot entertain a set-off in a case in which the 
help of the Civil Court is required.) 

(’32) AIR 1982 Bom 617 (618). (Suit on subject- 
matter of set-off not entertainable by Court try- 
ing suit on grounds of jurisdiction — Set-off can 
be entertained.) 

(’99) 1899 All W N 148 (145, 147). 

(’12) 15 Ind Cas 626 (528) (Oudh). 

7 . (’82) AIR 1982 Bom 617 (618). 

8 . (’27) AIR 1927 Lah 481 (482). 

(’15) AIR 1915 Mad 242 (248). (No plea of set-off 
can be raised without filing a written statement.) 
(’70) 14 Suth W R 478 (478). (Defendant seeking 
to claim set-off is bound to tender a written 
statement.) 

[See also (*97.’01) 1897-01 Upp Bor Rul 244.] 
[See however (’10) 6 Ind Cas 162 (162^ 168) : 
82 All 526. (But in a suit by a principal against 
an agent for accounts, it is unnaoeisaxy for the 
defendant to plead a set-off.)] 
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defendant therefor, it is not open to him to raise it in appeal.® Nor can a defendant 
who has failed to claim a set-off before decree in a suit, claim it in execution 
proceedings.^® Where, however, he states in the written statement that he will file a 
separate suit in respect of his claim, he is not precluded from proving a set-off 
afterwards on getting the written statement amendod.^^ 

Where the defendant sets up a plea of set-off falling under this rule, the Court 
has no option to refuse to adjudicate on it.^^ But a plaintiff cannot compel a defendant 
to plead a set-off. Thus, where a plaintiff in a suit deducted a sum of money due from 
him to the defendant with a view to bring the]suit within the jurisdiction of the Small 
Cause Court, it was held that the procedure was illegal and that the plaintiff could not 
enforce a set-off on the defendant.^® 

3. Suit must be one for the recovery of money. — Under the Code of 
1859, it was necessary that the suit should have been for a debL A set-off could not, 
therefore be pleaded in a suit for mesne profits, such suit not being for the recovery 
of a debt.' Under the present rule it is sufficient that the suit is one for the recovery 
of money. The Illustrations to this rule show that no matter what tlie title may be, 
no matter whether such title arises ex delicto or ex contractu, so long as the relief 
sought is to recover money, it is a suit for money, and a set-off can be pleaded therein 
under this rule.^ A suit on a negotiable instrument is a suit for money.’^ But a suit 
merely for dissolution of a partnership or for an account is not a suit for money, ^ 
though, if there is also a prayer for the payment of such balance as might be found 
due to the plaintiff, the suit would be one for the payment of money.® The High Court 
.of Rangoon has held that a suit on a mortgage for payment of money and in default 
thereof for the sale of the mortgaged property is a suit for the recovery of ^ money 
within the meaning of this rule.® The High Court of Calcutta has, however, held that 
a suit to enforce a mortgage under which the right to a personal decree is barred is 
inot a suit for money and no set-off can be pleaded therein under this rule.^ 


4. “Any aBcertained sum of money.” — See Illustrations (c), (d) and (e) 
above. An “ascertained sum of money” means a sum of money of which the amount is 
fixed and known ; it does not necessarily mean a sum admitted by the other side or 
decreed by Court ; the words are used in contradistinction to unliquidated damages.' 
The mere fact that an arithmetical calculation is necessary to arrive at the total sum 


9. (’80) 13 Cal 1*24 (135) : 13 Ind App 48 (PC). 

10. (“24) AIR 1024 Oudh 434 (435) : 27 Oudh 
Cas 248. 

11. (“25) AIR 1925 Mad 228 (229). 

12. (’20) AIR 1920 Mad 142 (143). 

13. (’94) 21 Cal 419 (426, 427). 

(’25) AIR 1925 Sind 819 (320). 

Note 3 

1. (’66) 6 Suth W R 160 (160). 

2. (’88) 10 All 587 (598, 699). (Suit for dissolu- 
tion of partnership with a prayer for such sum 
as may bo found due on a taking of accounts.) 

3. (’81) AIR 1981 Nag 12 (13). 

See also illustration (d) to the Rule. 

4. (*86) 18 Cal 124 (135) ; 13 Ind App 48 (P C). 
(Suit for account only is not one for money.) 

(*88) 10 All 687 (698). 

5. (’88) 10 All 687 (693). 

6. (’88) AIR 1988 Bang 18 (14). (8 Cal W N 174 
distinguished as a case where there was ho per- 
sonal remedy.) 


7. (’04) 8 Cal W N 174(177). (Claim also cannot 
bo regarded as o)ie for equitable set -ofE as it docs 
not arise out of the same transaction.) 

Note 4 

1. (’10) 5 Ind Cas 67 (68) (Cal). 

(’33) AIR 1983 Rang 13 (14). (Plea of set-off in 
respect of a sum not admitted by plaintiff is yet 
a claim for an ascertained sum of money.) 

’24) AIR 1924 All 872 (873) : 46 All 922. 

’31) AIR 1931 Nag 12 (13). (“Ascertained sum” 
excludes such items as unliquidated damages 
and mesne profits.) 

(’16) AIR 1916 Pat 167 (169). (“Ascertained sum” 
moans amount which is beyond challenge and 
beyond dispute, concluded and conclusive.) 

(’10) 5 Ind Cas 211 (212) (All). (A ploa of set-off 
can succeed oven where no money is found duo 
to plaintiff.) 

(1880) 5 Q B D (N. S.) 569(575), Stooko v. Taylor. 
(For difference between set-off and counter-claim, 
see the observations of Cockburn, G. J.) 


0. 8B. e 
Notes 2-4 
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Ot 8 S« 6 cannot render such total an unascertained sum of money Thus, where in a suit by a 

Notes 4**8 landlord against his tenant for rent, the tenant pleaded that he was entitled to set off 
a commission of three per cent, on the amount of the collection made by him on behalf 
of the landlord, it was held that the set-off was for an ascertained sum of money.^ 
But where the set-off is in respect of a claim for damages which are not ascertained,^ 
or where the amount can be ascertained only on taking accounts^ or by determining 
the quantum of the share due to the defendant,^ or where the claim is for interest on 
a sum due to the defendant fixed by him at an arbitrary rate,^ this rule will not apply. 
Unascertained sums may, however, be set off by the consent of 'parties when they 
compromise the suit.^ 

S. Equitable set-off In oases of unasoertained sums of money. —The right 
to set-off dealt with by this rule is called a legal set-off. But the rule does not take 
away from the parties any right to set-off which they would have had independentl'y 
of the Gode.^ Thus, in cases of mutual debits and credits, and in cases where cross 
demands arise out of the same transaction, or, are so connected in their nature and 
circumstances as to make it inequitable that the plaintiff should recover and the 
defendant driven to a cross-suit, Courts of Equity in England have allowed a plea of 
set-off even though the amount may be unascertained. This set-off is known as an 
equitable set-off and such a right is recognised in this country also apart from the 
provisions of this rule.* The provisions of 0. 20 E. 19, sub-rule (3) also show that this 


See also the following cases for exam'ples: 

(’17) AIR 1917 Lah 261 (264) : 1917 Pun Re No. 62. 
(Damages assessed by arbitrators.) 

(*88) 1883 All W N 6(5). (Suit for Balary--.Set.oflf 
of a definite amount received on behalf of defen- 
dant.) 

(’17) AIR 1917 Pat 259 (260). (Several orders 
awarding costs made in the same proceeding.) 

(’03) 30 Cal 1066 (1069). (Costs awarded by Court 
in a previous suit between the same parties.) 

(’07) 29 All 649(650, h51). (Pleader’s fees allowed 
to be set ofif.) 

(’03) 25 All 266 (270). (Hindu widow in possession 
of her husband’s estate is entitled to set off her 
maintenance and the funeral expenses of her late 
husband against the mesne profits decreed in 
favour of the adopted son.) 

(’71) 16 Suth W R 224 (225). (Liquidated sum 
due on the bond can be set off against sum duo 
for rent.) 

(’69) 2 Beng L B A G 84 (85). (Case of assignee.) 
[See also (’38) AIR 1938 Pat 484(485). (A claim 
by the mortgagor, in the mortgagee’s suit on the 
mortgage, to have some sort of abatement of the 
consideration of the mortgage, the mortgagee 
not seeking to set aside the contract of mortgage, 
is in the nature of an unliquidated claim.) 

2. (’04) 2 Low Bur Bui 186 (187, 189) (FB). 
(’’Ascertained” means ascertained at the time of 
pleading and not subsequently.) 

3. (’16) AIR 1916 Pat 84 (84). 

4. (’17) AIR 1917 All 176 (176) : 39 All 392. 

’29) AIR 1929 All 52 (52). 

’97) 21 Bom 126 (135). 

’74) 22 Suth W R 1 (2). 

’04) 2 Low Bur Rul 186 (190, 191) (FB). 

(’80) 2 All 252 (253). (Mortgagor cannot set off 
the compensation due to him for the waste com- 


mitted by the mortgagee against latter’s claim 
for mortgage money.) 

(’68) 3 Agra H G R 43 (44). (Unascertained 
damages for breach of contract.) 

(’36) AIR 1936 All 522 (523). 

5. (’31) AIR 1931 Gal 23 (24) : 57 Gal 855. 

(’19) AIR 1919 Sind 88 (89) : 12 Sind L B 70. 

See Ulus, (d) to the rule. 

6. (’17) AIR 1917 Pat 533 (535) : 2 Pat L Jour 
451. (Defendant pleader claiming to set-off a sum 
of his fees to which he was entitled along with 
other pleaders— Glaim not allowed.) 

7. (’12) 14 Ind Gas 463 (463) (Lah). 

8 . (’71) 17 Suth W R 113 (115). (ObiUr.) 

Note 5 

1. (’07) 34 Gal 97 (99). (Obiter.) 

(’83) 9 Gal 914 (918). 

(’10) 7 Ind Gas 1006 (1006) ; 1910 Pun Re No. 77. 
See also cases in foot-note ( 2) below. 

2. (1864) 2 Mad H G R 296 (303). 

(’25) AIR 1925 Mad 830 (831). (Equitable set-oflf 
recognised in Indian Gourts). 

(’34) AIR 1934 All 115 (117). (Timber supplied by 
tenant — Agreement to deduct costs for rent 
brings the matter within same transaction in 
suit for arrears of rent.) 

(’30) AIR 1930 All 875 (876). (Equitable set-off— 
No court-fee necessary.) 

(’33) AIR 1933 Sind 247 (249). (In a stiit for 
accounts defendant is entitled to say that on 
taking accounts he would be entitled to something 
and Court can pass a decree in his favour.) 

(’05) 27 All 145 U^8)- 
’93) 15 All 9 (10). 

(’97) 21 Bom 126 (135, 136). (Question whether 
equitable set-off should be granted depends opbn 
the facts of each case.) 
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rule is not exhaustive. The distinction, however, between a legal set-off and an equitable 
set off is, that while in the former case the Court is bound to entertain and adjudicate 
upon the plea when raised,^ the defence of equitable set-off cannot be claimed as a 
matter of right, ^ but the Court has a discretion to adjudicate upon it in the same suit 
or to order it to be dealt with in a separate suit.^ Thus, where a Court thinks that the 
investigation into the claim of equitable set-off will cause great delay, it may refuse to 
allow it® or may order the enquiry to proceed on such terms as it thinks fit.^ 

It is not the law that a claim to set off a definite sum of money can only be 
put forward under 0. 8 B. 6. Nor is it the case that an equitable set-off can be claimed 
only where the claim is to an unascertained amount. An ecjuitable sct-bff can be 
claimed also where the claim of the defendant is to an ascertained sum.® 

It is essential for a valid claim to an equitable set-off that the cross demands 
should have arisen out of the same transaction. A plea of equitable set-off will not 
be available where it relates to a different transaction.® Thus, where a plaintiff who 
promised to supply seven hundred tons of coal, supplied only 469 tons and sued the 
defendant for the price thereof, the latter can claim set-off in respect of damages for the 


(’80) 4 Bom 407 (413). (Demands connected with 
same transaction — Amount payable by plaintiff 
was capable of being determined immediately — 
Set-off allowed.) 

(’85) 7 All 284 (286. 287). 

(’75) 7 N W P H 0 R 157 (163, 164). (On facts 
set-off was not allowed.) 

(’23) AIR 1923 Bom 118 (118). 

(’13) 21 Ind Gas 716 (718) (Cal). (A time-barred 
debt can be claimed by way of equitable set-off.) 
(’89) 16 Gal 711 (714). 

(’85) 11 Gal 657 (560, 561). 

(’31) AIR 1931 Gal 858 (859). 

(’18) 19 Ind Gas 901 (903) (Cal). (Principal and 
agent.) 

(’05) 82 Gal 576 (580). (Law of equitable set-off 
applies where the cross-claims, though not arising 
out of the same transaction, are closely connected 
together.) 

(’05) 9 Cal W N 178 (189, 190). 

(’93) 20 Gal 527 (581). 

(’69) 4 Mad H GR 120 (126, 127) (See as to when 
set-off can bo claimed.) 

(’85) 1885 Pun Re No. 47, p. 89. 

(’13) 19 Ind Gas 390 (390) ; 6 Bind L R 138. 

(’14) AIR 1914 P 0 153 (164, 165) ; 17 Oudh Gas 
33 (P C). 

(’14) AIR 1914Iiah 363(365): 1914PunReNo. 82. 
(1863) 1 Mad H G R396 (397). (High Court would 
deal with questions of set-off on the principles of 
English Courts of equity or of the Roman. Law 
and would give no weight to objections based on 
the language of the statutes of set-off.) 

(’94) 18 Bom 717 (720). 

(*76) 1876 Pun Re No. 26, p. 40. 

(’36) AIR 1986 All 522 (523). (Suit for arrears of 
rent on basis of lease — Unascertained claim for 
expenses incurred under the lease though inadmis- 
sible under 0. 8 R. 6 can bo claimed by way of 
set-off.) 

(’36) AIR 1936 Gal 277 (278). 

(’38) AIR 1988 Bom 253(256) : I L R (1938) Bom 
263. 

[See (’38) AIR 1938 All 522 (523). (In this case. 


A sued B for the price of a building constructed by 
him for the latter — The latter pleaded that as the 
plaintiff had stored the materials on his land and 
had dug out earth from his land, he was entitled 
to a certain sum by way of set-off— -It was hold 
that this was not a claim for an equitable set-off 
—It is doubtful if the view is correct inasmuch 
as although thesum claimed by way of set-off is 
specified, it is more in the nature of an estimated 
amount.)] 

[See also (’14) AIR 1914 Sind 137 (138) : 8 Sind 
L R 123. (Suit for accounts and to recover 
money due on a dissolved partnership— Defen- 
dant’s claim for decree on account is not a 
counter-claim.)] 

[But tee (’68) 10 Suth W R 295 (295).] 

3 . (’20) AIR 1920 Mad 142 (143). 

4 . (’97) 21 Bom 126 (135). 

5 . See cases in foot-notes (6) and (7). 

6. (’97) 21 Bofn 126 (136). 

7 . (*18) 21 Ind Gas 716 (718, 719) (Gal). 

8 . (’36) 40 Gal WN 751 (762). (AIR 1915 Gal 649, 
Poll.) 

[But see (’36) AIR 1936 Nag 290 (290) : I L R 
(1937) Nag 481.] 

9. (’04) 3 Gal W N 174 (177). 

! ’30) air 1930 Lah 808 (809). 

*16) AIR 1916 Pat 167 (169). 

’17) AIR 1917 I’at 533 (635): 2 Pat L Jour 451. 
’26) AIR 1926 Oudh 301 (302, 303). 

(’26) AIR 1926 Nag 155 (156). (Suit for contribu- 
tion of rent— Go-sharor defendant cannot claim 
by way of set-off an amount as share of profits 
realized by plaintiff.) 

(’23) AIR 1923 Bom 24 (25) : 47 Bom 182. 

(’74) 22 Suth W R 16 (16, 17). (Gircumstances 
under which equitable set-off will be allowed 
considered.) 

(’38) AIR 1938 Pat 484 (485). (^ purchasing pro- 
perty from J5 and again mortgaging it to him— 
In suit by third party, it was established that B 
had only eight annas interest in property sold to 
A—- Suit by B against A on his mortgage — A 
claiming reduction of his liability on ground 
that he had purchased only half of the property 


0. 8 R. 6 
Note 6 
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0« 8 R» 6 breach of contract caused by the failure to supply the full stock promised.^^ Similarly, 
NoteB 8-6 in a suit for the recovery of the principal and interest due on a mortgage bond, the 
defendant can plead an equitable set.off in respect of the loss occasioned by the 
plaintiff’s failure to make repairs while in possession of the mortgaged properties.^^ 

Similaily, where a washerman who lost some of the articles given to him for 
washing, sued his employer for wages, it was held that the latter could equitably set 
off the price of the articles so lost.^® In all the above cases it will be seen that the 
cross demand of the defendant arose out of the same transaction as that on which the 
plaintiff’s claim was based. But where the plaintiff sues a limited company for recovery 
of dividend payable to him as a shareholder, the company is not entitled to set off 
damages for breach of a contract by him to deliver cotton.^® The reason is that the 
latter claim arises out of a different transaction altogether from that on which the 
plaintiff’s claim is based. 

6. ^‘Legally reooverable from plaintiff.*’ — Where a legal set-off is 
claimed, it is necessary that the amount set off must bo 'legally recoverable’ from 
the plaintiff. The words 'legally recoverable’ have no reference to the ability of the 
debtor to pay the demand in full ; a sum is legally recoverable, though, in the result, 
the creditor must be satisfied with a dividend.^ A sum cannot be said to be 'legally 
recoverable* where the plaintiff is not bound by law to pay it,* or where he is not liable 
to the defendant in respect of that debt,* or where the claim is barred by res judicata f 
or is based upon a decree incapable of execution* or upon a document not receivable in 
evidence.® A barred debt is not legally recoverable and, therefore, in order to enable a 
defendant to claim a set*off under this rule the sum due to him must not have been 
barred by the law of limitation on the date of the suit? The right to plead this defence 
arises when the action is brought, so that it does not become barred subsequently by 



— Sale and mortgage being separate transactions 
B's claim held could not bo reduced, and being 
unliquidated, held was not allowable under O. 8 
R. 6, 0. P. C.) 

(*86) 40 Cal W N 751 (752). (A claim for equitable 
set-off will not arise simply l^ecauso there are 
cross-demands; there must be some connexion 
between them which will make it inequitable to 
drive the defendant to a separate suit. The two 
claims must arise out of the same transaction, 
and there must be knowledge on both sides of an 
existing debt due to one party and a credit by 
the other party, founded on and trusting to such 
debt as a means of discharging it.) 

[See also (*94) 21 Cal 419 (423).] 

10. (*10) 6 Ind Cas 924 (925) : 87 Gal 884. 

(•93) 15 All 9 (11). 

11. (*92) 15 Mad 290 (291). 

12 . CIO) 7 Ind Cas 1006 (1006) : 1910 Pun Bo 
No. 77. 

13 . (*28) AIR 1928 Bom 24 (25, 26); 47 Bom 182. 

Note 6 

1 . COO) 80 Bom 173(198,194). 

2. C92) 16 Mad 29 (34). 

(•79) 4 Cal 676 (681). 

•82) 11 Cal L Rep 140 (142). 

*66) 6 Suth W B (Civ Ref) 26 (27). (Case of rent 
— Suit for house rent — Tenant repairing the 
house without permission from the lessor cannot 
set off the expenses of repair.) 


(•74) 22 Suth W R 1 (2). (Suit for rent — Tenant 
cannot set-off money in deposit with plaintiff 
unless at the time of suit the deposit had become 
payable.) 

3 . (*26) AIR 1926 Oudh 801 (802, 808). (Suit by 
vendee for return of purchase money on the 
ground of dispossession by vendor's relatives — 
Set-off of mesne profits cannot bo allowed.) 

•26) AIR 1926 Sind 225 (228) : 21 Sind L R 885. 
•06) 11 Cal W N 215 (216). (Suit by benamidar 
against .A— Costs awarded to A — Subsequent suit 
by real owner against A — Latter cannot set off 
costs.) 

4 . C71) 15 Suth W R 252 (252). 

[See also (*86) 8 All 896 (401). (Claim for set-off 
was not barred by res judicata —Claim was 
allowed.)] 

5. (’71) 16 Suth W R 308 (809, 810). 4 

6 . (’70) 18 Buth W B 807 (309). * 

7 . (’31) AIB 1921 Cal 67 (68) ; 48 Oal 817. 

(’31) AIB 1921 Mad 688 (668). (Time-bamd debt 
cannot be claimed by way of set-off.) 

(•19) AIR 1919 Cal 916 (917). (Debt barred at the 
time of filing the written statement cannot be 
set off.) 

(’18) AIR 1918 Mad 258 (262). 

(•85) 8 Mad 381 (388). (Only somuchoftheeliihi 
as is not barred will be allowed to be set elli) 

(•80) 122 Ind Gas 490 (490) (Lah). 

(•98) 1898 Pun Re No. 68, page 178. , 
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the statute of limitations.® A claim which is barred by limitation according to the law 
of the place where the suit is instituted, but is subsisting according to the lex loci 
contractus is a legally recoverable claim.® 

Where A transfers to C a debt due to him by C takes it subject to the 
liabilities and equities to which A is subject as against B, under the provisions of 
Section 132 of the Transfer of Property Act, 1882. If B therefore has a legally 
recoverable claim against A in respect of another debt, he can enforce the same as 
against C also, by way of set-off.^® 

In cases of equitable set-off, can a barred debt be pleaded by way of set-off? 
It has been hold that where there is a fiduciary relationship, as of trustee and cestui 
que trust or whore there is accountability as between plaintiff and defendant, even 
barred debts can be set off.^^ But in the undermentioned case'® the High Court of 
Madras refused to extend this principle to a case of lessor and lessee and to allow an 
equitable set-off in answer to a suit /or rent, on the ground that equity cannot act 
contrary to the statute of limitations or evade its operation. See also the undermen- 
tioned cases.'® 

Where on a plea of set-off it is found that money is due to the defendant in 
excess of that duo to the plaintiff, and the defendant’s claim is barred on the date of 
the written statement but not on the date of the plaint, the question arises whether the 
Court can pass a decree for the balance in favour of the defendant. The High Courts 
of Madras,'^ Bombay,'® Allahabad,'® and Calcutta'^ and the Judicial Commissioner's 


(*86) AIR 193G Pesh 67 (61). (Sot-off based on 
iimu-1[)arrod promissory note.) 

'{*89) AIR 19.S9 Pat 142 (143), 

(*39) AIR 1989 I’at 667 (667) : 181 Ind Cas 1006 
(1006). (The fact that the transactions which 
wore the subject-matter of the claim and of the 
set-off wore with regard to the same estate is 
immaterial.) 

(1850) 15 Q B 1046, Walker v. Clements. 

(»21) AIR 1921 Cal 67 (68) : 48 Gal 817. 

9. (*13) 85 All 288 (239. 240). 

10. (*12) 16 Ind Gas 686 (687) (Mad). (Assignoo 
by operation of law.) 

(•07) 80 Mad 285 (288). 

(*07) 17 Mad L Jour 481 (482). (Suit by receiver 
of estate of A against B — B having claim against 
A may set off against receiver also.) 

*69) 2 Beng L K 84 (86). 

*03) 16 0 P L R 118 (120, 121). (Rental Claim- 
Tenants allowed to act off amounts under decrees 
obtained against assignee of landlord.) 

(*82) 5 Mad 108 (112). (The endorsee of an over- 
due note is not liable to a set-off due by the 
payee to the maker.) 

{See (*86) AIR 1986 Nag 217 (218). (Right to 
recover arroars of profits assigned in conveyance 
of village share is immovable property and not 
actionable claim— Claim of set-off under S. 182, 
T. P. Act cannot be allowed.)] 

[See however (*17) AIR 1917 Mad 928 (980) : 
40 Mad 683. (Suit by assignee of mortgage — 
Debt due against assignor under a judgment of 
later date not allowed to be set off.)] 

11. (*16) AIR 1916 Mad 720 (726, 726) : 89 Mad 
866. (Trustee and cestui que trust) 

(’06) 82 Gal 676 (580). (Between mortgagor and 
mortgagee.) 


(*13) 21 Ind Cas 701 (701, 702) (Mad). (Do.) 

(’80) 6 Cal 333 (335). (Do.) 

(’93) 6 0 P li R 22 (23). (Do.) 

*26) AIR 1926 Lah 633 (634). (Do.) 

(*26) AIR 1926 Pat 77 (79). (Do.) 

(*13) 21 Ind Cas 716 (718) (Cal). 

(’07) 12 Cal W N 60 (62). 

(*10) 5 Ind Cas 67 (68) (Cal). 

[See (*17) AIR 1917 Mad 2.58 (259): 39 Mad 939.] 
[See also (’86) 164 Ind Ca.s 630 (532). (Suit for 
partition of joint family property among Hindus 
governed by Dayabbaga Jaw — Right of defen- 
dant to debts due out of estate— Equitable set- 
off can be allowed even in case of a time-barred 
debt.)] 

12. (’17) AIR 1917 Mad 268 (259) : 80 Mad 939. 

13. (’20) AIR 1920 Mad 819 (821, 822) : 42 Mad 
873. (Where defendant could sue independently 
if the claim were within time — Such claim if 
barred by limitation cannot bo pleaded as set-off.) 

(’23) AIR 1923 Horn 113 (118). (h’.quitable set-off 
not allowed if claim barred on the date of suit.) 
(’36) AIR 1936 Nag 290 (290) : ILR (1937) Nag 
481. (Ascertained sum barred by limitation — No 
equitable set-off can be claimed.) 

14. (’20) AIR 1920 Mad 819 (820, 821, 822) : 42 
Mad 878. 

15. (’23) AIR 1923 Bom 113 (118). (In the case 
of a counter-claim it is enough if it is proved to 
have been barred when it was pleaded.) 

16. (’34) AIR 1934 All 427 (428, 480): 66 All 821. 
[But see (’85) 7 All 284 (287, 288).] 

17. (’36) AIR 1936 Cal 277 (278, 279). (In a c;iso 
of defensive set-off, the set-off claimed must bo 
recoverable at the date of the plaintiff’s suit, 
while in the case of a counter-claim uiuler which 
the defendant claims a decree for the surplus 

3CPC. 102. 
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0. 8 Hi 6 Court of Nagpur^’ have held that the plea is a weapon of defence, up to the amount 
Notes 6-9 of the plaintiff’s claim but that it is one of attack so far as the amount is in excess of 
the claim and that, therefore, limitation in regard to its recovery must be determined 
with reference to the date of the written statement 

7. Separate debt not to be set-off against Joint debt. — Illustrations (f) 
and (g) to this rule adopt the general principle of law that a joint debt and a 
separate debt cannot be sot off against each other.^ Where the debt sought to be sot off 
is due jointly to the defendant and another who is not a party to the suit, it cannot 
be pleaded by way of set-off ; for, the defendant could not have sued the plaintiff 
witiiout making the other jjerson a party to the suit * 

See also the undermentioned cases.® 


8. “Not exceeding the limits of the pecuniary jurisdiotion of the 
Court.*’ — It has boon seen in Note 2, ante^ that a Court cannot entertain a plea of 
set-off if it has no jurisdiction to take cognizance thereof. It follows that the value of 
the claim of set-off must bo within the pecuniary jurisdiction of tho Court.^ Where 
both the amount of claim and the value of the set-off are each within the jurisdiction 
of the Court, it is immaterial that the combined amount of the two claims is beyond 
its jurisdiction.® The words ‘not exceeding tho pecuniary limits of the jurisdiction of 
the Court* must be construed as applying to the whole of the ascertained sum; 
therefore, the valuation of the set-off for purposes of jurisdiction is the entire sum 
pleaded and not the difference between the plaintiff’s claim and the defendant’s claim.® 
But where the plaintiff admits in the plaint any portion of the defendant’s claim, that 
portion must be deducted in determining the jurisdiction of the Court to try the 
set-off.^ In a small cause suit a set-off beyond the pecuniary limits of the Small Cause 
Court’s jurisdiction cannot be entertained, even though it may be within the pecuniary 
limits of that Court sitting on the original side.® 

9. Both parties must fill the same oharaoter. — In order to entitle a 
defendant to plead a set-off it is necessary that the parties should fill the same 
character as they fill in the plaintiff’s suit.^ See also Illustrations (a) and (b) to this* 


amount duo to him, the claim must be legally 
recoverable at the date of the written statement 
in which he makes the claim.) 

18 . (*25) AIK 1925 Nag 445 (447). 

[See also (’37) AIR 1937 Nag 210 (210, 211). (Suit 
lor money due in partnership business — Defen- 
dant pleading discharge and pa^nxient of loan to 
plaintiff and claiming same — Claim is counter- 
claim and if barred on the date of written state- 
ment cannot be allowed.)] 

Note? 

1 . (*85) 9 Bom 373 (404). 

(*78) 2 Cal L Rep 414 (418). (Case of rent — For 
set-off, the debts should be mutual, duo from 
and to the same parties and in the same right.) 

1 Ind Jour (NS) 354. 

(’75) 23 Suth W R 134 (134, 135). (Rights not 
mutual to the opposing parties cannot beset off.) 

2. (’10) 5 Ind Cas 570 (571) (Cal). 

3 . (’34) AIR 1934 All 543 (545, 546); 56 All 912. 
(To a suit for joint debt defendant, if he denies 
former debt, may plead set-off due to him alone 

Ulus, (g) to 0. 8 R. 6, does not apply.) 

(’86) AIR 1936 Pesh 57 (61). (Suit by depositor 
against Bank to recover deposit— -Bank claiming 


set-off in respect of debt on promissory note 
executed by depositor and others — Set-off cannot 
be allowed.) 

Note 8 

1. (’71) 3 N W P H C R 114 (110). 

(’32) AIR 1932 Bom 617 (617). 

(’83) 1883 All W N 5(5) : 5 All 236. (Provided the 
set-off is within the limits it is immaterial if it 
exceeds tho claim of tho plaintiff.) 

2. (’89) 1889 Pun Re No. 69, page 220. 

3. (’25) AIR 1925 Rang 65 (66, 67) : 2 Rang 462. 
(Samo rule applies to equitable set-off.) 

(’25) AIR 1925 Rang 22 (25) : 2 Rang 349. 

(’93) 20 Cal 527 (532). 

(’90) 1890 Pun Re No. 17, page 46. 

4 . (’25) AIR 1925 Rang 65 (66) : 2 Rang 462. 

5. (’90) 14 Bom 371 (372). (See S. 83 Act IX of 
1887.) 

[But see (’88) 12 Bom 31 (83). (Submitted not 
correct.)] 

Note 9 

1 . (’27) AIR 1927 Lah 228 (229) : fi Lab 105. 
(rulings ** not mutual ” cannot be set off one ' 
against the other.) 



SET-OFF 


ibiy 


rule. Thus, an amount due to the defendant in the capacity of a manager cannot be 
set off against a personal claim against him.^ 

10. Winding-up proceedings.— A debtor to a company, who is not a member 
thereof, is entitled in an action by the liquidators to recover the amount due from 
him, to plead by way of set-off an ascertained sum of money duo to him from the 
company, provided it had become payable before the date of suit.^ But a debt due by 
the company to a firm of which the defendant is a partner cannot be set off, since the 
defendant does not fill the same character as in the plaintiff’s suit.^ A member of a 
company with limited liability, which is under liquidation, is not entitled to set off 
paid-up calls or calls to ho paid up against a debt due by him to the company and thus 
give himself a preference over the other creditors of the company.^ But, in a suit by 
the liquidator of a company for recovery of money due to the company from a director^ 
the director can plead a set-off in respect of sums due to him from the company.^ 

11. Insolvency proceedings. — Section 17 of the Presidency Towns Insolvency 
Act (III of 1909) and Section 46 of the Provincial Insolvency Act (V of 1920) provide 
for set-off in case of mutual dealings between an insolvent and his creditors. There 
can be no set-off unless there are mutual dealings.^ Mutual credits which may be 
set off include credits which have a natural tendency to terminate in debts, and not 
merely credits which must necessarily terminate in debts.*^ This principle of set-off in 
insolvency is a doctrine of equity and its object is not merely to avoid cross actions, 
but to do substantial justice. Therefore, it cannot bo extended to a case where at the 
time of insolvency the debtor of the insolvent, with full knowledge that the latter has 
become hopelessly involved, buys a third person’s claim against the insolvent in order 
to relieve himself of the liability of having to pay his just debts.® 

12. Proceedings under the Agra Tenancy Act and other special Acts. — 

Section 193 (g) of the Agra Tenancy Act (II of 1901) provides that no set-off shall 
be allowed in any suit under that Act except a sum due to the defendant on an 
unsatisfied decree under that Act or any other enactment repealed thereby.^ No set-off 
can be allowed, under Section 140 of the Oudh Rent Act (XXII of 1886), in a suit for 

2. (’27) A III 1927 Lull 228 (229) : 8 Lull 105. 

3. (’18) AIll 1918 Mud 995 (99G, 997) : 40 Mad 
1004. 

4. (’06) 30 Bom 173 (194). 

Note 11 

1. (1830) 1 Moo Ind App 87(147, 148, 149) (P C). 
(’80) G Cul L Hep 294 (295). (Set-off allowed as 

a case of mutual credits.) 

2. (’10) 5 Ind Gas 845 (846) : 33 Mad 53 (54). 
[But »ce (’92) 19 Gal 146 (158). (RociproCiU de- 

maiids must terminate in a debt.)] 

3. (’14) AIR 1914 Lah 317 (318) : 1914 Pun Re 
No. 53. 

Note 12 

1. (’24) AIR 1924 All 341 (344, ‘349) : 46 All 398 
(F B). (Docree for rent against assignors of plain- 
tiff not allowed to bo sot off.) 

(’07) 1907 All W N 269 (270). (Payment as lam- 
bardar of Government Revenue can not bo set off.) 
(’34) AIR 1934 All 684 (684). (Suit by oo-sharor 
to recover revoiiuo paid by him on bohalf of other 
co-sharors — Co-sharers cannot claim to set off the 
amount of profits rocoveretl by plaintiff.) 


(*92) 15 Mad 29 (33). (Debt due to defendant by 
deceased can Ijo set off in a suit by the legal re- 
presentative of the deceased.) 

(1864) 1 Suth W R Miso 23 (28). (Do.) 

(’16) AIR 1916 Bom 139 (140) ; 41 Bom 163. 
(Plaintiff’s claim for goods supplied -Set-off for 
wages can bo allowed.) 

(’26) AIR 1926 Nag 33 (34). (Suit by ex minor for 
unpaid purchase money— Debt duo by his guar- 
dian cannot l)e sot off.) 

(*14) AIR 1914 Bom 238 (238, 239) : 39 Bom 131. 
(Plaintiff’s claim as inamdar — Defendant’s as 
puiari — No set-off.) 

(’91) 15 Bom 186 (189). (Different character.) 

(’25) AIR 1925 Sind 142 (143, 144). (Do.) 

(’86) AIR 1936 Pesh 67 (61). (Suit by dei^sitor 
against Bank to recover deposit— Bank claiming 
set-off in respect of debt on promissory note oxc- 
outod by depositor and others — Parties do not 
fill same character.) 

2. (’88) 5 All 299 (301). 

Note 10 

1. (’06) 28 Mad 240 (243). 

(’15) AIR 1915 Lah 204 (205, 207) : 1915 Pun Ro 
No. 68. 


0. 8 R. 6 
Rotes 9*^2 



1620 


SET-OFF 


0. 8 B. 6 arrears of rent.^ A Bevenue Court acting under Section 24 of the Bengal Tepancy Act 
Hotw 12Hii (X of 1859) has jurisdiction to allow the claim of set-oflf.* No set-oflf, whethisr legaJl 
or equitable, shall be pleaded by way of defence to any suit under the Madras Estates 
Land Act (I of 1908).^ 


13. Effect of not claiming set-off. — A defendant who has a claim for set-off 
is not bound to put it forward in answer to the suit against him and his omission to 
do so does not preclude him from bringing a separate suit in respect of it.^ But if he 
does set up such claim, he must do so in respect of the entire amount due. He cannot 
claim a set-off in respect of a portion only, and subsequently sue for the balance.^ 
There is, however, an exception to this rule. **In all actions for goods sold and delivered 
with a warranty, or for work and la^ur, as well as in actions for goods agreed to bo 
supplied according to a contract, it is com{)etent for the defendant to show how much 
less the subject-matter of the action was worth by reason of the breach of the contract; 
and to the extent that he obtains or is capable of obtaining an abatement of the price 
on that account, he must he considered as having received satisfaction for the breach 
of contract ; and he is precluded from recovering in another action to that extent, but 
no more''^ 


Illustration 

At an agent, sued B bis principal for recovery of money alleged to be due to him on account of 
advances made by him for purchase of chillies, giving credit in the plaint for the price of 89 bags of 
chillies belonging to B and sold by him. B then sued A in another Court for damages on the ground 
that the sale of the 82 bags was unauthorised. B's suit was stayed under Section 10 of the Code. He 
did not agree to have the question of damages tried by \^ay of set-off in A* 8 suit and a decree was 
passed in favour of A as claimed in the plaint. Then in B*8 suit A pleaded that B having already 
recovered a portion of the damages in his suit, namely, to the extent which ho (A) had given credit in 
his plaint, the claim for the balance is barred. It was held that the suit was not barred on the 
principle stated above.* 

14. Court-fee. — Before this Code was enacted the general trend of opinion 
among the several Courts was that ad valorem court-fee must be paid on a written 
statement pleading* a set-off under this rule} It has now been made clear by the 


('37) AIR 1987 All 820 (321). (Suit for profits — 
Prior settlement of account between parties in 
respect of transactions other than profits — 
Agreement between them to set off sum duefrom 
plaintiff towards his share of profits—Court can 
recognize such set off already agreed upon though 
under Sch. 2, No. 10, Agra Tenancy Act Court 
cannot allow sot-ofi in suit for profits — Flea of 
set-ofi is in effect plea of re-pa}iiient in such 
cases.) 

2. (*98) 1 Oudh Cas 100 (102). (Suit for rent 
against thekadars — Sec. 140 applies.) 

3. ('72) 18 Suth W R 339 (340). 

4. Section 192 (e). 

Note 13 

1. ('1.5) AIR 1916 Mad 1213 (1213). 

(*19) AIR 1919 Lah 220 (220) : 1919 PunReNo.74. 
('26) AIR 1926 Mad 1020 (1021). (Same rule 
applies to cases of equitable set-ofT.) 

('25) AIR 1925 Mad 880 (831). (Do.) 

('39) AIR 1939 Pat 264 (265). (Landlord taking 
' advances and buying goods from tenant— Under- 
standing to set off dues against rent— Rent suit 
by landlord — Tenant not claiming set-off, but 
filing cross-suit— Cross suit is not barred.) 

[See ('28} AIR 1923 Bom 24 (25) : 47 Bom 182. 
(Set-off can be the subject of a separate suit.)] 


[See however ('20) AIR 1920 Mad 531 (532, 
533). (Suit upon mortgage — Mortgagor not 
counter-claiming amounts due from mortgagee 
— Later suit in respect of it is Imrred.)] 

2. ('05) 32 Gal 654 (657, 659, 660, 662). 

3. (1841) 8 M & W 858 (871, 872), Mondel v. Steel. 
(1871) 6 Q B 687 (689), Davis v. Hedges. 

4. ('25) AIR 1925 Mad 830 (832). 

Note 14 

1. ('92) 15 Mad 29 (34). (The written statement 
should be treated as a plaint for purposes of cross- 
claim.) 

('89) 18 Bom 672 (673). (Written statement claim- 
ing set off is chargeable with court-fees charge- 
able for a plaint of that nature.) 

('06) 10 Cal W N 199 (200). 

('86) 8 All 396 (401). 

('85) 7 All 284 (288). (Defendant not paying 
court-fee on the set off claimed — The excess 
should not be decreed in favour of the defendant 
— Per Duthoit, J.) 

[But see ('04) 8 Gal W N 174 (178). (Defendant 
not paying court-fee on the set off. claimed — 
Obiter.) 

('03) 2 Low Bur Rul 186 (190) (PB). (Written 
statement claiming set-off under S. ill, 0. P. 
Code of 1882 need not bear court-fee etampB^)] 
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amendment of the Gourt-fees Act referred to in Schedule IV of this Code that court- 0« 8 R. 6 
fee must bq paid on such statements, regarding them as plaints.^ Notes 14hd8 

It has been held in the undermentioned cases that written statements pleading 
equitable set-off are not chargeable with court-fee.^ But the High Court of Madras 
has held that the word ^'set-off” in Article 1, Schedule I of the Court-fees Act includes 
also an equitable set-off and as such court-fee is payable on such sot-off.^ The same 
view has been held by the Allahabad High Court in the undermentioned decision^ and 
also by the Nagpur High Court.® A plea of set-off should not be entertained by a Court 
until the court-fee with respect to it has been paid by the defendant.^ 

Although the proviso to Article 1, Schedule I of the Gourt-fees Act refers only to 
the maximum fee leviable on a plaint or a memorandum of appeal, there is no authority 
for charging a larger sum on a written statement pleading a set-off or counter-claim.® 

No court-fee is payable on a written statement pleading an adjustment of the 
plaintiff's claim.® 

18. Connter-olaim. — A set-off is a statutory defence to a plaintiff’s action; a 
counter-claim is substantially a cross action. The counter-claim need not be an action 
of the same nature as the original action or even analogous thereto.^ Though there is 
no provision in the Code for making a counter-claim,® a Court has got the power to 
treat the counter-claim as the plaint in a cross suit and hear the two together if the 
counter-claim is properly stamped.® It has, however, been held by the Calcutta High 


2. (*33) AIR 1933 Mad 203 (204). 

(*97.*01) 2 Upp Bur Rul 244. 

(»17) AIR 1917 Low Bur 179 (180). 

(*83) AIR 1983 Mad 353 (353). (Defendant 
making claims as to items in account to be 
taken in suit for partition — No counter-claim 
put forward-Gourt-foe on sums claimed is not 
required.) 

(*35) AIR 1935 Pat 110 (111). (Court-fee is pay- 
able on whole amount of set-off.) 

[See however (*33) AIR 1933 Sind 247 (249). 
(Suit for accounts^Defeudant claiming certain 
sum need not pay court-fee.)] 

3. (*30) AIR 1930 All 875 (876). 

(*34) AIR 1934 All 115 (117). 

(’08) 1908 Pun Ro No. 85. 

(’37) AIR 1937 Lah 73 (75). (Claim for damages 
by defendant — Plaintiff’s claim and damages 
arising out of same contract — No separate court- 
fee is necessary.) 

4. (’35) AIR 1935 Mad 115 (115) ; 58 Mad 336. 

(’88) AIR 1983 Mad 203 (204). 

[But see (’07) 17 Mad L Jour 481 (482).] 

5. (’38) AIR 1938 All 522 (523). 

6. (’36) AIR 1986 Nag 290 (291) ; I L E (1937) 
Nag 481. 

7. (’17) AIR 1917 Low Bur 179(180). (Where no 
Court-fee has been paid in the lower Court, Apel- 
late Court cannot order payment of court-fee.) 

(’12) 16 Ind Cas 526 (528) (Oudh). 

(’86) AIR 1936 Pesh 57 (60). 

[See also (’85) AIR 1985 Pat 110 (111). (Whore 
the Court omitted to order the defendant to pay 
the oourt-foe on the written statement claiming 
the set off but subsequently at the stage of argu- 
ments ordered the court-foes to be paid and the 
same was pald^Held that the Court had the 
discretion under S. 140 to order the court-fees 


to lie paid at any stage of the suit and the order 
was proper.)] 

[But tee (’39) AIR 1939 Bom 386 (388). (I'hough 
a defendant pleading a set-off should fail to pay 
the necessary court-fees on his claim, the omis- 
sion to pay the court-fees does not affect his 
claim to the set-off since ho can bo called upon 
to pay the necessary court-fees at any stage of 
the proceedings under S. 149, C. P. C.)] 

8. (’30) AIR 1930 Oudh 140 (141) : 6 Luck 621. 

9. (*37) AIR 1937 Ijah 62 (62). 

Note 15 

!• (1881) 17 Ch D 174 (182), Beddallv. Maitland. 
(Per Try, J.) 

(’32) AIR 1932 Bom 617 (618). (Differenco bo- 
twoen sot-off and counter-claim pointed out.) 
[See (’23) AIR 1923 Bom 24 (25) ; 47 Bom 182. 
(Every set-off can bo pleaded as a counter, 
claim if the defendant so desires but every 
counter-claim cannot bo pleaded as a set-off.)] 

2. (’24) AIR 1924 Rang 346 (346) : 2 Rang 276. 
[See (’80) AIR 1930 Bom 216 (216). (Rule 119.B 

of the Bombay High Court Rules provides for 
counter-claim being made.)] 

3. (*24) AIRl 924 Rang 346 (346): 2 Rang 276. (In 
a suit for possession of land, defendant counter- 
claimed on the strength of an agrocmenl of salo 
in his favour.) 

(’36) AIR 1935 Rang 116 (117). (When thodefeu- 
dant fails to pay tho court-fee upon his counter- 
claim in tho trial Court, tho filing of a stamp 
papor in tho Appellate Court will not validate 
his counter-claim and a separate suit must bo 
filed on tho counter-claim.) 

[Sm also (’34) AIR 1934 Hung 160 (161). (Suit 
by plaintiff and oountor-claini by deiotidant— 
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0. 8 R. 6 
Notes 18-16 


Court that it has no such power.^ 

16« Solioitor’s lien for costs. — solicitor has, at Common Law, and apart 
from any order of the Court or statute, a lien over property recovered or preserved or 
the proceeds of any judgments obtained for the clients by his exertions."^ This lien in 
the High Courts of India is governed exclusively by the law as it existed in English 
Courts before the passing of 23 & 24 Vic., Oh. 127, by which statute the lien was 
very much extended.^ It applies to property of every description including costs 
ordered to be paid to the client^ except that it does not attach to real property.^ But 
the Calcutta High Court has held in the undermentioned case*^ that it applies to 
immovable property also. This lion has priority over any attachment by a judgment- 
creditor so long as the moneys attached remain within the jurisdiction of the Court, 
that is, until they are realised and paid off to the judgment-creditor.® The Solicitor's 
lien is a particular lien; it is, therefore, not available for the general balance of account 
between the solicitor and the client.^ Although a defendant has the right to compro- 
mise with a plaintiff without the knowledge of the plaintiff's attorney, such compromise 
must bo made with the honest intention of ending the litigation, and not with any 
design to deprive the attorney of his costs, and ho cannot make a payment to the 
plaintiff under that compromise, if he has notice of the lion for the costs of the 
plaintiff’s attorney.® As to the power of the Court to enforce the lien by summary 
procedure, see Note 38 to Section 35, ante. 

Under sub-rule (2) of this rule a set-off cannot be made so as to affect the lien 
of the pleader in respect of his costs.® Thus, costs ordered to be paid by a potitioning- 
creditor to a debtor when an adjudication in bankruptcy is set aside, cannot be set-off 
to the prejudice of the solicitor's lion against the debts due to the potitioning-creditor.^® 
But, it has been held by the Calcutta High Court that a solicitor’s lien upon a 
judgment obtained by his client is only a claim or right to ask for the intervention of 
the Court for his protection when, having obtained judgment for his client, he finds 
there is a probability of the client depriving him of his costs and that the lien is 
subject to all the equities between the client and the other parties interested in the 


Withdrawal of suit byplaintiff>-Counter-claim 
can be proceeded with as suit.) 

(’85) AIR 1935 Rang 284 (288). (A person who 
comes before the Court as plaintiff in general 
• gives the Court jurisdiction to entertain a 
counter-claim, or in other words a cross-action 
against him,)] 

4. (’22) AIR 1922 Cal 1 (1). 

[See (’33) AIR 1933 P C 29 (32) ; 60 Ind App 
297 : 60 Cal 980 (PC). (Counsel admitted that 
in moffussil court a icouutor-claim is incom- 
petent.)] 

[^e however (’83) AIR 1933 Cal 27 (28) : 59 
Cal 833.] 

Note 16 

1. (’27) AIR 1927 Bom 542 (545) : 51 Bom 855. 
(1868) L R 4 Q B 153 (156), Kx parte Morrison. 
(*73) 10 Beng L R 444 (447, 448). (Where a fund 

on which there is lien is attached, the order will 
be .against the other party not to pay without 
notice to, the attorney.) 

(’80) 4 Bom 353 (856). (Lien extends over trans- 
lations of documents.) 

2. (’86) 10 Bom 248 (258). 


3. (’27) AIR 1927 Bom 542 (545) : 61 Bom 855. 

4. (’28) AIR 1928 Bom 108 (110) : 52 Bom 386. 
(’27) AIR 1927 Bom 542 (545) : 51 Bom 855. 

5. (’17) AIR 1917 Cal 652 (664, 655): 43 Cal 676. 

6 . (’25) AIR 1926 Bom 351 (352) : 49 Bom 505. 
(*87) 14 Cal 374 (375, 376). 

7. (’09) 4 Ind Gas 898 (898): 33 Mad 255. (Money 
realized in one case cannot bo appropriated for 
dues in another case.) 

8 . (’06) 80 Bom 27 (83). 

(’35) AIR 1935 Cal 168 (172, 178) : 61 Cal 1005. 
(Bona fide compromise between parties— Court 
will not interfere for preserving solicitor’s lien-^ 
Bub if it is collusive. Court will interfere.) 

(’98) 25 Cal 887 (890). 

also (’74) 12 Beng L R 110 (112, 118). 
(Where there is no fraud, the compromise will 
not 1)0 set aside at the instance of the' attor- 
ney.)] 

9. (’06) 30 Bom 173 (196). 

10. (’30) AIR 1930 Bom 616 (517) : 56 Bom 877. 
(1867) 2 Ch 808 (812, 813), Exparte Cleland : 

re Davies. 
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property, so that it ought not to intercept the right claimed by the judgment-debtor to 
set off a prior decree which ho had obtained against the attorney’s client.^^ 

17. AppeaL — An appeal does not lie against an order on a preliminary issue 
disposing of the claim to a legal set-off, advanced by the defendant. The reason is 
that under 0. 20 II. 19 only one decree can in such a case be drawn up and, therefore, 
it cannot be said that there is a conclusive adjudication within the moaning of Section 2, 
clause 2.^ An objection cannot be taken up in appeal, for tlie first time, that a plea of 
equitable set-off cannot be entertained by the Court.* 

The valuation of a claim of set-off is the amount claimed by the defendant and 
an appeal relating to a claim of set-off will lie to the High Court where it exceeds 
Es. 5,000.* Where ^ claim of set-off is disposed of without demanding court-fees from 
the defendant and the lower Appellate Court decides that no court-foe is nGCos.sjiry, 
such an omission is only a mere irregularity within the meaning of Section 99 of the 
Code and is not a ground for reversing the decision in second appeal.* 

18. Limitation. — See Note 6, ante. 


R. 7. [New.] Where the defendant relies upon several 
^ „ distinct grounds of defence or set-off founded 
founded on Mparnte upon Separate and distinct facts, they shall be 
ground*. stated, as far as may be, separately and dis- 

tinctly. 

[R. S. C., 0. 20 B. 7. See 0. 7 R. 8.] 


R. 8 . [New.] Any ground of defence which has arisen 
Now ground of after the institution of the suit or the presenta- 
defence. a Written statement claiming a set-off may 

be raised by the defendant or plaintiff, as the case may be, in his 
written statement. 


[R. S. 0., 0. 24 Rr. 1 and 2. See B. 9, in/ra.] 


1. Court can take notioe of subsequent events. — A Court can take 
cognizance of events which happen during the pendency of the litigation as a defence 
to the action.^ Though a Court of appeal will not ordinarily take notice of any facts 


11. (*17) AIR 1917 Cal 241 (242, 243): 43 Cal 932. 
[S«« also (’79) 4 Cal 742 (744). 

(’82) AIR 1932 Bom 619 (622). (Costs allowed 
to plaintid at preliminary stage — Ultimately 
larger sum found due from plaintiR — Solicitor's 
lien on costs cannot prevail.)] 

Note 17 

1. (’17) AIR 1917 Lah 261 (266) : 1917 Pnn Re 
No. 62. 

2. (’81) AIR 1981 Cal 868 (869). 


3. (’71) 3 N W P H 0 R 114 (116). 

(’88) 10 All 587 (694). 

4. (’13) 19 Ind Cas 918 (919) (Cal) (PB). 

Order 8 Rule 8 — Note 1 
1. (’28) AIR 1928 Bom 427 (430) : 52 Bom 883. 
(’21) AIR 1921 Bom 310 (314): 4,5 Bom 245. 
(Oofondaut can plead in his written statement 
an adjustment of the claim made after suit.) 
[But see (’ll) 10 Ind Cas 49 (50) (Cal).] 


0. 8 R. 6 
Notes 16.18 


0. 8 B. 7 


0. 8 R. 8 
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0. 6 Bi 8 'which may have arisen subsequent to the judgment of the lower Court, it will do so 

Kote 1 in exceptional cases where, by so doing, it can shorten litigation and best attain the 

ends of justice.^ See also 0. 7 B. 7, Note 4. 

It has been held that there can be no limitation against a plea in defence.^ 


Subsequent pleadings. 


0. 8B. 9 R. 9. [S. 112.] No pleading subsequent to the written 

statement of a defendant other than by way of 
defence to a set-off shall be presented except by 
the leave of the Court and upon such terms as the Court thinks 
fit, but the Court may at any time require a written statement 
or additional written statement from any of the parties and fix a 
time for presenting the same. 

[1877, S. 112; 1859, S. 122. See 0. 6 R. 7.] 


1. SubBequent pleadings. — This rule requires the leave of the Court before 
any party can present a further pleading after the written statement has been filed. ^ 
Even in the case of a minor defendant, he is not entitled, on attaining majority, to put 
in an additional written statement without leave of the Gourt.^ As to when a party 
will be allowed to file a subsequent pleading and when not, see the undermentioned cases.^ 
If the pleadings of either party are too vague, the Court may require such party to file 
a further and fuller statement under this rule.^ It has been held by the High Court of 
Bombay in the undermentioned case^ that where the defendant does not make a 
counter-claim or plead a set-off, the plaintiff cannot be called upon to put in a written 
statement in answer to the defendant’s allegations. It is submitted that this decision 
is not correct.^ An additional written statement filed long after the fixed date cannot 
be removed from the record unless the opposite party takes immediate steps for its 
removal.^ 

The additional written statement should not set up a new case or state facts- 
inconsistent with the original written statement. See Notes to 0. 6 B. 7. 


2. (’07) 6 Cal L Jour 74 (78). 

3. (’29) AIR 1929 All 77 (78). 

Order 8 Rule 9— Note 1 

1. (’25) AIR 1925 Bom 890 (892, 396). 

(’15) AIR 1915 Mad 984 (988). 

2. (’35) AIR 1985 Mad 117 (117), 

(’37) AIR 1937 Pat 625 (626). 

3. (1900) 24 Bom 408 (406). (Defendant was 
ignorant of true facts and was therefore allowed 
to file a snbsequont pleading.) 

(’74) 22 Bath W R 377 (377). (Subsequent state- 
ment as explaining plaint— No prejudice to other 
party^Allowed.) 

(’69) 3 BengLR App 11 (12). (Defendant allowed 
on condition of costs of the application of the 
other side being paid.) 

(’18) AIR 1918 Pat 280 (231). (Delay of more than 
a year— Refused.) 


(’08) 27 Bom 485 (491) ; 80 Ind App 127 (PC). 
(After close of plaintiff’s case not allowed.) 

(’80) 4 Bom 576 (678). (Cannot bo aUowed after 
the hearing is begun.) 

Bourke P 0 153 (Not allowed— No sufficient cause.) 

(’15) AIR 1915 l^h 449 (450). (Pleading piece- 
meal should be avoided as far as possible.) 

4 . (’90) 17 Cal 840 (848). 

(’69) 11 Suth W R 71 (72). (Additional written 
statement merely giving the names of two vil- 
lages admittedly belonging to the suit property.)' 

(’66) 5 Buth W R 50 (51). (Can only bo called for 
by Court of original jurisdiction.) 

5. (’20) AIR 1929 Bom 413 (413). 

6. [See also (’25) AIR 1925 Bom 890 (392). (The 
observations of Marten, J., suggest that Oonrt 
can call upon a plaintiff to file a written state* 
ment.) 

7 . (’85) 9 Bom 878 (881, 882). ... 
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R. 1 O. [S. 113.] Where any party from whom a written 
_ ^ ^ statement is so required fails to present the same 

party faib to present Within the time fixed by the Court, the Court 
inay pronounce judgment against him, or make 
such order in relation to the suit as it thinks fit. 

■ [1877, 8s. 113, 370; 1859, S. 106.] 

Synopsis 

1. Scope. I 2. Appeal. 

- Other Topics ( miscellaneous) 

“Pronounce judgment.*’ Soo Note 1. 

Written statement not filed — Court’s power to decree suit. 

See Note 1. 

1. Soope. — It has boon held by the High Court of Rangoon that the pow6r 
given to the Court by this rule to pronounce judgment refers to a written statement 
which has been demanded by the Court under Buie 9} But according to Mr. Justice 
Ayling of the High Court of Madras,^ — and the Chief Court pf Oudh® also seems to 
take the same view — this rule relates back to Rule 1, as well as to Rule 9, and 
therefore applies to written statements required by the Court under Buie 1 as well. 
Mr. Justice Seshagiri Ayyar took a contrary view. 

This rule applies only to a specific requirement by the Court to the filing of a 
written statement and not to general direction in the summons that such a statement 
may be filed.* The High Court of Bombay has held in the undermentioned case^ that 
a Court has no power to call upon a plaintiff to put in a written statement except in 
answer to a set-off, and to dismiss the suit on his failure to do so. It has been already 
submitted in Notes to Rule 9 that this view is not correct. A conditional order, as for 
instance, an order directing a statement, if any^ to bo filed® or an order merely 
permitting a statement to be filed^ will not entail the penalty imposed by this rule. 
Where a party files a written statement expressing his inability to supply the particulars 
asked for by the Court, it is not a failure to present a written statement within the 
meaning of this rule.® 

The Court cannot strike out a defence for failure of the defendant to present a 
further written statement called for by it.® A judgment pronounced under this rule 
must satisfy the requirements of ‘judgment’ as defined in Section 2 sub-section 9 and, 
therefore, the Court should go into the case and pronounce a decision upon the facts 
so far as they are before it.^® A plaintiff is not entitled to obtain a decree before the 
date on which the summons is returnable, even though the summons directs that the 
written statement should be filed on or before a day before such returnable date.^^ 


Order 8 Rule 10 — Note 1 

1. (’28) AIR 1928 Bang 261 (262) : 6 Bang 466. 

2. (’18) AIR 1918 Mad 1168 (1164). 

[But tee (1865) 2 Mad 11 GB 811 (312). (Dissen- 
ted from in AIR 1918 Mad 1168).] 

3. (’25) AIR 1925 Oudh 567 (568). 

(*12) 15 Ind Gas 212 (212) : 15 Oudh Gas 78. 

4. (’25) AIR 1925 Oudh 567 (568). 

5. (’29) AIR 1929 Bom 413 (418). 

6. (’27) AIR 1927 Mad 1007 (1008). 

7. (’87) 1887 Bom P J 81. 

8. (’06) 16 Mad L Jour 80 (81, 82). 


9. (’92) 1892 Pun Ro No. 69, pago 216. 

[See (’87) AIR 1987 Nag 268 (269) : ILR (1937) 
Nag 519. (Gourt ordering furthor written state- 
ment after decision of preliminary issues— No 
written statement filed— Gourt refusing adjourn- 
ment and proceeding ex parte— Order held in- 
judicious as costs could have been saddled on 
defendant.)] 

10 . (’12) 15 Ind Gas 212 (212) ; 15 Oudh Gas 78. 
(Passing a mere decree without a judgment is a 
material irregularity.) 

11 . (’08) 82 Bom534 (589). (Statementnot filed.) 


0.8R.10 
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<0. 8 B. 10 

Bfotes 1-2 


0. 8 R. 11 

<tAlU»bMl) 


O. 8 R. 12 
lAIUbabMl) 


O. 8 R. 11 
<Bombay) 


O. 8 R. 12 
^Bombay) 


O. 8 R. 11 
(Lahore) 


The Bombay High Court has in the undermentioned case^^ expressed the view 
that where a defendant is ordered to file a written statement within a certain time 
and he fails to do so, it is not justifiable to pass an order that the suit should proceed 
ex parte against him. According to the above decision, the failure of the defendant to 
file a written statement as required by the Court means only that he admits the 
allegations in the plaint, and he is entitled to appear and submit any argument open 
to him on the plaint, for instance, that the plaint discloses no cause of action or that 
the claim is time-barred. 

2. Appeal. — An order pronouncing judgment against a party under this rule 
is appealable as an order under 0. 43 R. 1 (b).^ But an order refusing to. pronounce 
a judgment under this rule is not appealable.® 


ALLAHABAD 


Local Amendments 


Add the following Rules : 

“11. Every party, whether original, added or substituted, who appears in any 
suit or other proceeding shall on or before the date fixed in the summons or notice 
served on him as the date of hearing, file in Court a proceeding stating his address for 
service, written in English in block letters, and if he fails to do so he shall be liable 
to have his defence, if any, struck out and to be placed in the same position as if he 
had not defended. In this respect the Court may act suo motu or on the application 
of any party for an order to such effect, and the Court may make such order as it 
thinks just. 

12. Rules 20, 22, 23, 24 and 26 of Order 7 shall apply, so far as may be, to 
addresses for service filed under the preceding rule.’* 

BOMBAY 

The following shall bo added as Rules 11 and 12 : 

“11. Every party, whether original, added or substituted, who appears in any 

Parties to file addresses other proceeding shall on or before the date fixed in 

the summons or notice served on him as the date of hearing, 
file in Court, a memorandum in writing stating his address for service, and if he fails 
to do so, he shall be liable to have his defence, if any, struck out and to be placed in 
the same position as if he had not defended. In this respect the Court may act suo 
motu or on the application of any party for an order to such effect, and the Court may 
make such order as it thinks fit : 

Provided that this rule shall not apply to a defendant who has not filed a 
written statement but who is examined by the Court under Section 7 of the Dekkhan 
Agriculturists* Relief Act, 1879, or otherwise, or in any case where the Court permits 
the address for service to be given by a party on a date later than that specified in this 
rule. 


Appplicability of Rr. 20 12. Rules 20, 22, 23, 24, 25 and 26 of Order 7 shall apply, 

and 22-26 of 0. 7 to so far as may bo, to addresses for service filed under the last 
addrsBBoa for service. preceding rule.“ 

LAHORE 

Add the following Rules : 

“11. Every party, whether original, added or substituted, who appears in any 
suit or other proceeding shall on or before the date fixed in the summons, notice or 

12. (*38) AIR*i938 Bom 470 (471)! wUTji^j 

Note 2 [See also ('01) 4 Oudh Cas 872 (378, 874). 

1. (*25) AIR 1925 Oudh 567 (567). (Where Court (*06) 16 Mad L Jour 30 (81). (CosU to be oal- 

ought to have proceeded under 0. 9 R 6 instead culated as in an appeal from an order.)] 

of this rule an application under 0. 9 B. 13 2. (’31) AIR 1931 Lah 77 (77). 
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other process served on him as the date of hearing, file in Court a proceeding stating 
his address for service, and, if he fails to do so, he shall be liable to have his defence, 
if any, struck out and to be placed in the same position as if he had not defended. In 
this respect the Court may act suo motu or on the application of any party for an 
order to such effect and the Court may make such order as it thinks just. 


12. Buies 20, 22, 23, 24 and 25 of Order 7 shall apply, so far as may bo, to 
addresses for service filed under the preceding rule.** 


Note. Lahore llule IL — This rule applies to defendants who are corporations as well as to 
other defendants.^ The rule is mandatory so far as the filing of the proceeding stating the addresses 
for service is concerned ; but the matter is left to the discretion of the Court and it is not bound 
to strike of! the defence of the defaulting party in every case.^ 

NAGPUR 

Add the following as Rules 11 to 13 : — 


**11. Evory defendant in a suit or opposite party in any proceedings, shall on 

Registered address appearance in Court, file an address for 

service on him of any subsequent process. The address shall 
be within the local limits of the civil district in which the suit or petition is filed or of 
the civil district in which the party ordinarily resides, if within the limits of the 
Central Provinces and Borar. This address shall be called the “registered address** and 
it shall hold good tiiroughout interlocutory proceedings and appeals and also for a 
further period of two years from the date of final decision and for all purposes including 
those of execution. 


12. (1) If the defendant or tlie opposite party fails to file a registered address 
as required by Rule 11, he shall be liable, at the discretion of 
of regSrcTuddress.”' Court, to have his defence struck out and to bo placed in 

the same position as if he had made no defence. 

An order under this rule may be passed by the Court suo motu or on the 
application of any party. 

(2) Where the Court has struck out the defence under sub-rule (1) and has 
adjourned the hearing of the suit or the proceeding and where the defendant or the 
opposite party at or before such hearing appears and assigns sufficient cause for his 
failure to file the registered address he may upon such terms as the Court directs as to 
coats or otherwise bo heard in answer to the suit or the proceeding as if the defence 
had not been struck out. 

(3) Whore the Court has struck out the defence under sub-rule (l) and has 
consequently passed a decree or order, the defendant or the opposite party, as the case 
may be, may apply to the Court by which the decree or order was passed for an order 
to set aside the decree or order; and if he files a registered address and satisfies the 
Court that he was prevented by any sufficient cause from filing the address, the Court 
shall make an order setting aside the decree or order as against him upon such terms 
as to costs or otherwise as it thinks fit, and shall appoint a day for proceeding with the 
suit or proceeding : 

Provided that where the decree is of such a nature that it cannot bo set aside 


Order 8 Rule 11 (Lahore) 

1. (*29) AIR 1929 Lab 459 (4G0}. 

2. (’29) AIR 1929 Lsh 459 (4C0). 

[See also (*85) AIR 1985 Lah 791 (792). (No 


barm causwd due to non-filing of address— t'liso 
going on normally — Address subseqneulJy filed 
accepted as sufficient— Defence eannot lie struck 
ont— No ex parte decree can be passed.) 


0. 8 K. If 

(Labor*) 


O. 8 R. 12 
(Labor*) 


O. 8 R. 11 
(Nagpur) 


O. 8 R. 12 
(Nagpur) 



0. 8 B. 18 

(Nagpur) 

O. 8 R. 13 
(Nagpur) 


0.8R. 11 
(N..W.F.P.) 


O. 8 R. 12 
CN.-W.F.P.) 


O. 8 R. 11 
(Oudh) 


O. 8 R. 12 
(Oudh) 


O. 8 R. 13 
(Oudh) 


O. 8 R. 11 
(Patna) 


O. 8 R. 12 
(Patna) 


D. 8 R. 11 
(Sind) 
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as against such defendant or opposite party only it may be set aside as against aU or 
any of the other defendants or opposite parties. 

13. Buies 20, 22 and 23 of Order 7 shall apply, so far as may be, to addresses 
for service filed under Buie 11.” 

N.-W.F.P. 

Add the following Buies : 

”11. Every party, whether original, added or substituted, who intends to 
appear and defend any suit or original petition shall, on or before the date fixed in the 
summons or notice served on him as the date of hearing, file in Court a proceeding 
stating his address for service, and if he fails to do so, he shall be liable to have his 
defence, if any, struck out and be placed in the same position as if he had not defended. 
In this respect the Court may act suo motu or on the application of any party for an 
order to such effect, and the Court may make such order as it thinks just. 

12. Buies 20 and 22 of Order 7 shall apply, so far as may be, to addresses for 
service, filed under the preceding rule.” 

OUDH 

Add the following Buies : 

”11. Every defendant in a suit or opposite party in any proceeding shall, on the 
first day of his appearance in Court, file an address (to be called the “registered 
address”) for service on him of any subsequent notice, summons or other process; and, 
if he fails to do so, shall be liable, at the discretion of the Court, to have his defence, 
or reply, if any, struck out, and to be placed in the same position as if he had made 
no defence or reply. 

An order under this rule may be passed by the Court, sm motu or on the 
application of any party. 

12. Buies 21, 23 and 2d to 27 of Order 7 shall apply, so far as may be, to 
addresses for service filed under the preceding rule, and Buie 21 shall, in the same 
manner, apply, b^t as if the words at the beginning, ”In all cases to which Buie 23 
does not apply” were omitted. 

13. Nothing in Buies 11 and 12 shall apply to the notice prescribed by 
Order 21 Buie 22.” 

PATNA 

Add the following Buies : 

”11. Every party, whether original, added or substituted, who appears in any 
suit or other proceedings shall, at the time of entering appearance to the summons, 
notice or other process served on him, file in Court a statement stating his address for 
service and if he fails to do so he shall be liable to have his defence, if any, struck out 
and to be placed in the same position as if he had not defended. In this respect the 
Court may act suo motu or on the application of any party for an order to such effect 
and the Court may make such order as it thinks just. 

12. Buies 20 and 22 of Order 7 shall apply, so far as may be, to addresses for 
service filed under the preceding rule.” 

SIND 

Add the following Buies ; 

11. Parties to file address , — Every party whether original, added or substituted, 
who appears in any suit or other proceeding shall, on or before the date fixed in the 
summons or notice served on him, as the date of hearing, file in Court, a meihorandam 
in writing stating his address for service and if be fails to do so he shall be liable to 
have his defence, if any, struck out and to be placed in the same position as if he bed 
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not defended. In this respect the Court may act mo motu or on the application of any 
party for an order to such effect, and the Court may make such order as it thinks just: 

Provided that this rule shall not apply to a defendant who has filed a written 
statement, but who is examined by the Court under Section 7 of the Dekkhan 
Agriculturists’ Belief Act, 1879, or otherwise. 

12. Applicability of Buies 20 and 22-20 of Order 7 to addresses for service . — 
Eules 20, 22, 23, 24, 26 and 26 of Order 7 shall apply, so far as may be, to addresses 
for service filed under the last preceding rule. 

Note. — Order 7 Rule 26 is now deleted by the Sind Court. 


ORDER IX. 

General 


Synopsis 


1. Applicability of Order 9 to execution 

proceedings. 

2. Applicability of Order 9 to applications 

under Order 9 itself. 

3. Applicability of Order 9 to proceedings 

under local and special Acts. 


4. Applicability of Order 9 to miscellaneous 

proceedings. Soo S. 141 and Notes thereto 
and O. 9 R. 9, Note 6. 

5. Failure of party to appear at adjourned 

hearing. See 0. 17 R. 2. 


1. Applioability of Order 9 to ezeoution proceedings. — There is nothing 
in Order 21, which deals with execution of decrees and orders, specifically empowering 
the Court to apply Order 9, to execution proceedings. Hence, the provisions of Order 9 
can apply, if at all, only by virtue of Section 141. In Thakur Prasad v. Fakirullah,^ 
the Judicial Committee of the Privy Council held that the proceedings referred to in 
Section 647 of the Code of 1882 (now Section 141) included original matters such as 
proceedings in probates, guardianships, and so forth and did not include executions. 
Notwithstanding this decision of the Privy Council, it was still held in some casos^ 
that Section 141 could be applied to make Order 9 apply to execution proceedings. 
The consensus of authorities in the several High Courts may, however, now be fairly 
taken to be that Order 9 does not apply to execution proceedings.’ Thus, it has been 


Order 9, General — Note 1 

1. (’95) 17 All 106 (111) : 22 Ind App 44 (PO). 

2. (’12) 13 Ind Gas 859 (860) (Lah). (Applipation 
for execution diamisaod in default can be restored.) 

(’10) 7 Ind Gas 241 (241) (Gal). (S. 141 as now 
enacted includes proceedings in execution.) 

(’14) AIR 1914 Mad 162 (168, 169) : 37 Mad 462. 
(Orders though in execution, if decrees under 
S. 47, can be set aside under O. 9 B. 13.) 

3. (’23) AIB 1923 All 460 (460) : 45 All 148. 

(’23) AIB 1923 All 544 (544). (AIB 1923 AU 460, 

Followed.) 

(’83) AIR 1988 Mad 418(422) : 66 Mad 490 (FB). 
(’33) AIB 1933 Lah 99 (101) : 18 Lah 761. (Exe. 
cution application can however be restored under 
inherent powers of the Oourt.) 

(’29) AIB 1929 Bom 217 (919). (0. 9 B. 8 does 


not apply to execution proceedings.) 

(’82) AIR 1982 All 92 (94) : 63 All 715. (0. 9, 
B. 13 docs not apply to application for sotting 
aside ex parto order in execution proceedings.) 
(’94) 18 Bom 429 (481, 432). 

(’ll) 11 Ind Gas 886 (886) (Cal). 

(’06) 10 Cal W N 889 (840). (0. 9 R. 9 has no 
application to execution proceedings.) 

’25) AIR 1925 Cal 610 (510, 611). 

’26) AIR 1926 Gal 735 (785). 

’29) AIB 1929 Tjah 744 (74.5). 

(’81) AIB 1931 Mad 666 (659) : 55 Mad 17 (FB). 
(Ex parte order under S. 47, C. jP. 0., though a 
decree is not an ex parte decree in a suit, hence 
O. 9 B. IS does not apply.) 

’27) AIR 1927 Mad 865 (856). 

I'Se) AIR 1926 Mad 980 (981) ; 50 Mad 67. 


0. 8 B.11 

(Sind) 


O. 8 R. 12 

(Sind) 


Ordsr 9 
General 
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APPEARANCE OP PARTIES 


Order 9 
General 
Hotes 1-2 


held not to apply to pioooedings under 0. 21 R. 2,* or 0. 21 R. 89,® or 0. 21, R. 90,* or 
0. 21 Rr. 97 to 101/ For a full discussion, see Section 141, ante. When an execution 
application is dismissed for default the party can file a fresh application® and ih a 
proper case can invoke the inherent powers of the Court for a re-hearing.® Under the 
new Rule 16 added by the Madras High Court, Rules 6, 13 and 14 of this Order have 
been declared to be applicable to those proceedings in execution falling within Section 47 
of the Code in which notice to the opposite party is required to be given. See Rule 16 
added by the Madras High Court, infra. 

See also Order 9 Rule 9, Note 6. 


2. Applioability of Order 9 to applications under Order 9 itself. — Where 
an application under R. 4 or R. 9 pr R. 13 of this Order is itself dismissed for default, 
does a fresh application to restore that application lie ? Thei'e is a conflict of opinion 
on this point. It has been held by the High Courts of Lahore,^ Madras® and Rangoon,® 


(’2C) AIK 1026 Mad 412 (41.5). 

(■26) AIR 1925 Mad 126 (127). 

(’18) AIR 1918 Mad 1011 (1012). 

(•18) AIR 1918 Pat 67 (68) : 4 Pat L .Tour 330. 
(’22) AIR 1922 Nag ‘267(209) : 18 Nag L B 162. 
(’2.5) AIR 1925 Oudh .552(555) : 28 Ondh Caa 168. 
(’28) AIR 1928 Oudh 478 (478). (Where a subse- 
quent application for execution was barred Court 
under S. 151 restored the application to its file.) 
(’16) AIR 1916 Pat 331 (332). 

(’31) AIR 1931Sind97(98):25 Sind LR 475 (PB). 
(But inherent power held to exist to set aside cx 
parte orders passed in execution proceedings.) 
[See (’15) AIR 1915 Cal 539 (540). 

(’37) AIR 1937 Sind 273 (‘278) : 31 Sind L R 180. 
(Application under O. 34 R. 5 is not execution 
proceeding — 0. 9 Rr. 2 and 4 apply to such 
application.)) 

[See also (’15) AIR 1915 Mad 811(812) : 38 Mad 
199.) 

[But see (’24) AIR 1924 Mad 715(715) : 47 Mad 
651. (Case of claim petition.)] 

4. (’20) AIR 1920 Cal 914 (915). 

[See also (’31) AIR 1931 Lah 505 (505). (Con- 
coded and assumed.)] 

5. (’26) AIR 1926 Bom 377 (878) ; 60 Bom 457. 
(Application under 0. 21 R. 89 is not an original 
proceeding.) 

6. (’21) AIR 1921 Pat 293 (294). (Inherent power 
to set aside ex parte order recognised.) 

(’27) AIR 1927 Cal 938 (939). 

(’26) AIR 1926 Lah 109 (109). 

(’19) AIR 1919 Pat 192 (198) : 4 Pat L Jour 135 
(P B). 

(’31) AIR 1931 All 594 (595). 

(’88) AIR 1938 Mad 495(495). (Court has inherent 
power to dismiss for defitult application under 

O. 21 R. 90.) 

7. (’26) AIR 1926 Mad 412 (414, 415). 

(’19) AIR 1919 Pat 540 (541). (Order under 0. 21 
Br. 100 and 101 is not a suit. Hence 0. 9 B. 4 
inapplicable.) 

(’14) AIR 1914 Cal 126 (127) : 41 Cal 1. (Applica- 
tion under O. 21 B. 100—0. 9B. IS not applied.) 
[But see (*23) AIR 1923 Pat 239 (241) : 2 Pat 
872. (Application under 0. 21 B. 100 is an 
originM matter in tbeiiatare of suit — 0. 9 B. 9 
held applicable.) 


(’18) AIR 1918 Pat 486 (486) : 3 Pat L Jour 250. 
(Application under O. 21 R. 100 — Rehearing 
under O. 9 can bo obtained.)] 

8. (’23) AIR 1923 All 460 (460) ; 45 All 148. 

(’18) AIR 1918 Pat 67 (68) : 4 Pat L Jour 330. 

(’22) AIR 1922 Ondh 201 (‘202). 

(’17) AIR 1917 Cal 81 (32, 88). {Obiter.) 

{See also (’20) AIR 1920 Cal 458 (459). 

9. (’‘28) AIR 1928 Cal 179 (179, 180). (WheroOode 
does not provide a remedy nor does it prohibit 
the granting of it B. 151 is applicable.) 

(’.33) AIR 1933 Lah 99 (101) : 18 Lah 761. 

(’38) AIR 1933 Nag 176 (176) : 29 Nag L R 176. 
(Objection was restored under inherent powers.) 

(’21) AIR 1921 Sind 56 (56, 67) : 178indLR106. 
(Application under 0. 21 B. 90.) 

(’14) AIR 1914 Sind 61 (62) ; 8 Sind L R 827. 
(Execution application adjourned to 6th January 
was by mistake calhtd on the 5th — Inherent power 
of restoration to be exercised.) 

(’29) AIR 1929 All 485 (487). 

(’24) AIR 1924 Lah 350 (3.'i0, 351). 

(’‘28) AIR 19‘28 All 301 (301). (Mistaken order of 
dismiswvl for default can lie rescinded.) 

(’27) AIR 1927 Cal 420 (420). 

(’21) AIR 1921 Lah 67 (68) : 2 Lah 66. 

(’23) AIR 19-23 Nag 18 (19, 20). 

(’39) AIR 1989 lAh228(323). (Court hasinherent 
powers under S. 151 to restore application in 
execution, dismissed for default.) v 

Note 2 

1. (’19) AIR 1919 Lah 155(156). (7 Nag L B 82, 
Followed.) 

(’20) AIR 1920 Lah 804 (304) : 1 Lah 889. 
(Application for restoration of dismissed applica- 
tion was described as one for review.) 

(’27) AIR 1927 Lah 71 (71). (A second application 
for restoration is competent.) 

(’27) AIR 1927 Uh 904 (905). (The arolintlon 
for settingasidothedismissalofapplication under 
0. 9 B. 18 is not to be treated as original appli- 
cation for setting aside the ex parte dMtee.) 

(’29) AIR 1929 Lah 878 (876). 

2. (’26) AIR 1926 Mad 825 (826). 

(’26) AIR 1926 Mad 654 (664). 

3. (’26) AIR 1926 Rang 74 (75) ; 8 Bang 684. 
[Sec also (’88) AIR 1988 Rang 406 (407). 

point was left undecided; however, it wae mU 
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the Judicial Commissioner’s Court of Peshawar* and the Chief Court of Oudh*^ that 
such an application can be filed, the reason being that the proceedings contemplated under 
Order 9 are in the nature of an original suit and that by virtue of Section 141, Order 9 
applies to them.® On the other hand, the High Courts of Bombay,^ Calcutta^ and 
Patna® have held that a second application to restore a prior application dismissed for 
default does not lie. But the High Court of Allahabad,^® and the High Courts of Calcutta 
and Madras in some cases^ have struck a via media and liold that the application for 
restoration can itself be treated as a second application for restoring the suit provided 
there is no bar by limitation. In some cases the same High Courts have hold that in 
a proper case the Court can also restore a prior application dismissed for default under 
its inherent power.^® See also the undermentioned case.^® 

It has been Ireld by the Nagpur Judicial Commissioner’s Court that an application 
for the restoration of a suit which application itself has been dismissed for default can 
be restored under the inherent power of the Court but not under 0. 9 E. 9 read with 
Section 141.^* The reason given is that 0. 9 R. 9 creates a substantive right of applying 
to restore a suit dismissed for default and this right cannot be conferred by Section 141. 

But no appeal lies under 0. 43 R. 1 from an order refusing to restore an 
application for restoration of suit dismissed for default.^® 

8. Applioability of Order 9 to prooeedings under local and special Aots. — 

It is a general principle that once a matter comes before a regular Civil Court its further 
course will bo governed by the provisions of the Code. (See Section 141 infra) Hence, 
the provisions of this Order apply to an application to the Court under Section 84 of 
the Madras Hindu Religious Endowments Act of 1927 and tho dismissal of such 
application for default can be set aside under this Ordor.^ 

4. Applioability of Order 9 to misoellaneous proceedings. — See Section 141 
and the Notes thereto and Order 9 Rule 9, Note 6. 

5. Failure of party to appear at adjourned hearing. — See 0. 17 R. 2. 


that the Court had inherent power to deal with 
application fur Betting aside order of dismisBal.)] 

4. (’84) AIU 1934 Posh 13 (14). 

5. (’28) AIR 1923 Oudh 146 (146). 

[See (’87) AIR 1937 Oudh 344 (346): 13 Luck 
246. (An application to set .aside tho dismissal 
for default of a previous applicivtion for restora- 
tion under O'. 9 R. 9, C. P. 0., made the very 
next day after such dismissal is clearly within 
time, oven though mode more than thirtv days 
after the dismissitl of the suit for default.)]. 

6. (’26) AIR 1926 Mad 825 (326). 

7. (’28) AIR 1928 Bom 386 (386). 

8. (’29) AIR 1929 Cal 17 (18). 

9. (’22) AIR 1922 Pat 121 (121); 4PatL Jout287. 

10. (’24) AIR 1924 All 603 (504) : 46 All 819. , 

11. (’27) AIR 1927 Cal 534 (586): 64 Cal 405. (But 
if the application is not within time, then S. 151, 
C. P. 0., may be invoked.) 

(’17) AIB 1917 Cal 648 (648); 44 Cal 960. 
(Smnd appUoatioD is comj^tent.) 


(’14) AIR 1014 Mod 438 (4.38). 

[See (’23) AIR 1923 Cal 5.52 (552). (Successive 
applications for restoration are competent.)] 

12. (’25) AIR 1925 All 778 (774, 775): 47 All 878. 
(’29) AIR 1929 All 624 (624). 

(’17) AIR 1917 All 125 (126, 127). 

(’27) AIR 1927 Cal 584 (536) ; 54 Cal 405. 

13. (’86) AIR 1930 All 737 (738). (Order 9 R. 2 
docs not in terms apply to an applic.ation for 
restoration of suit dismissed for default.) 

14. (*82) AIR 1932 Nag 101 (102); 28 Nag L R 83 
(PB), (Overruling AIR 1923 Nag 293. 10 I 0 705 
must also be deemed as overruled by this decision.) 

15. (’23) AIR 1923 Lab 302 (303). 

(’22) AIR 1922 Cal 672 (578). 

(’18) AIR 1918 Pat 612 (613) : 2 Pat L Jour 720. 
(’22) AIR 1922 All 837 (337). 

(’24) AIR 1924 All 682 (683) : 46 All 638. 

(’18) 19 Ind Cas 97 (98) : 9 Nag L R 83. 

Note 3 

1. (’87) AIR 1987 Mad 653 (658) : ILR (1988) 
Mod 216. 


Order 9 
General 
Notes 2-5- 
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<K4 B.i Afpbabahge of Pabties and Consequenoe of Non-appeabanob: 

R. 1 . [S. 96.] On the day fixed in the summons for the, 
defendant to appear and answer, the parties 
shall be in attendance at the Court-house in 
person or by their respective pleaders, and the 
suit shall then be heard unless the hearing is 
adjourned to a future day fixed by the Court. 

[1877, S. 96; 1859, S. 109.] 

1. Applioability of the Rule. — This rule and Buie 2 of this Order apply to 
the Arakkan Hills.^ 


Parliei to appear on 
day fixed in summons for 
defendant to appear and 
answer. 


0. 9 R. 2 


R. 2. [S- 97.] Where on the day so fixed it is found that 
the summons has not been served upon the 
defendant in consequence of the failure of the 
StaM plaiiitiff to pay the court-fee or postal charges 

(if any) chai^eable for such service, the Court 
may make an order that the suit be dismissed : 


Provided that no such order shall be made although the 
summons has not been served upon the defendant, if on the day 
fixed for him to appear and answer he attends in person or by 
agent when he is allowed to appear by agent. 

[1877, S. 97; 1861, S. 5.] 


Local Amendment 

ALLAHABAD 

After the words, “for such service” insert the words "or that the plaintiff has 
failed to comply with the rules for filing the copy of the plaint for service on the 


defendant.” 


Synopsis 


1. Scope of the Rule. 

2. ‘‘Defendant.*' 

3. Failure to pay court-fee or postal charges* 

when entails dismissal. 


4. Plaintiff's remedy after dismissaL 

5. Appeal. 

6. Revision. 


Other Topics (miscellaneous) 

On the day fixed. See Note 3. Proviso. See Note 3. 

1. Boope of the Rule. — The rule applies only to coses of plaintiff’s (sllaro 
to pay process fee or postal charges for service of summons on the defei$S^»‘ 
OoDsequently, the Court cannot dismiss the suit under this rule for failure on the ^liert 
of the plaintiff to furnish the correct address of the defendant.^ The Allahabad High 

Order 9 Rule 1 — Note 1 Order 9 Rule 2 — Note I 

1. See The Arakkan Hills Civil Justice Regola- 1. (*27) AIR 1927 Lsh 170 (170). (Nor 
«ion(VIlI of 1874) and the Arakkan Hills District failure of the plaintifi to accompany p r pi ii p s 
Laws Regulation, 1916 (1 of 1916), Boh. 1. server.) 



FLAniTTZFFS:rAn^C^ pay OBABGBS less 


Court htB held in tho undermentioned case* that where the plaintiff failed to pay the 
prooese fee and the Court ordered him to pay a certain sum as damages and he failed 
to pay that also, and the Court dismissed the suit, such dismissal of the suit was 
under this rule. 

The failure contemplated is not merely an omission to pay the requisite charges 
but also to pay the same within the time fixed} 

Where a suit is dismissed for default and an application for its restoration is 
dismissed for failure to pay the process fees, it has been held that the order dismissing 
the application falls under Buie 9 infra and not under this rule.^ 

This rule applies to an application under 0. 34 B. 6 by virtue of Section 141 
and such an application can be dismissed for non-payment of process fees.^ 

2« ''Defendants*’ — The word 'defendant* does not include the guardian ad 
litem of a minor defendant as he is not a defendant in the legal sense of the term 
and the mere fact that no process fee is paid for issuing notice to such a guardian is no 
ground for dismissing the suit under this rule,^ especially where there are other major 
defendants in the suit.^ Where the summons has been served upon a wrong person 
instead of on the real defendant, and he appears and denies his liability, the proper 
order to pass is to dismiss the suit with costs.^ 

8. Failure to pay oourt-fee or postal charges — When entails dismissal. 

— 0.48 B. 1, sub-rule 2 requires that the Court shall fix a time for payment of the 
process fee. And unless it so fixes a time for the deposit of the process fee^ and gives 
the party reasonable time and opportunity to comply with its orders,^ it cannot dismiss 
the suit. But mere ignorance on the part of the plaintiff’s agent as to the proper Court 
in which the process fees ought to be deposited is no ground for not dismissing 
the suit.^ 

There is a conflict of opinion as to whether the failure on the part of the 
plaintiff to pay process fees for a newly added defendant will entail the dismissal of 
the whole suit. The High Court of Bombay has hold that the whole suit ought to be 
dismissed even against the original defendant unless he waives his objection thereto.^ 
But according to the Allahabad^ and Patna^ High Courts the dismissal should be only 
as against that particular defendant. According to the proviso, if notwithstanding the 
plaintiff's default in paying the process fees the defendant appears, the Court cannot 


(*31) AIR 1931 Lah 655 (655). (0. 9 B. 5 applies 
to such a case.) 

2. (*27) AIR 1927 All 464 (464). 

3. (*11) 11 Ind Gas 906 (907) : 7 Nag L R 114. 
[Ses (*35) 158 Ind Gas 250 (250) (Pesh). (It is olsarly 

the duty of the Court when directing the deposit 
of money for the process fee to fix a time within 
which the fee is to bo paid. When no such date 
is fixed, it is a material irregularity as the 
plaintiff is therebv deprived of a decision on the 
merits of his suit.)] 

4. (*36) AIR 1986 All 787 (738). 

5. («37) AIR 1987 Sind 278(278): 81 Sind LR 180, 

Note 2 

1. (*11) 11 Ind Gas 317 (818): 1912 Pun Re No. 36- 

2, (*20) AIR 1920 Pat 820 (821). (The suit must 
be proceeded with against the major defendants.) 
lSe$ (*87) AIR 1987 Oudh 502 (508). (The fact 

that the plaintiff through his negligence had 
failed to get a minor defendant properly served 


and to get a guardian appointed for him, docs 
not justify the dismissal of the suit under 0. 9, 
R. 2, C. P. G., as against the other defendants 
who had been duly served.)] 

3. (*80) 4 Bom 619 (623). 

Note 3 

1. (’24) AIR 1924 Nag 298 (299). 

(*69) 11 Suth W R 290 (290). (Process foe for 
summoning witnesses.) 

[See also (*33) AIR 1933 Pat 582 (588). (Non- 
payment of process foe required for fresh sum- 
mons with the application is no ground for 
dismissal of suit.)] 

2. (*20) AIR 1920 Cal 244 (244. 245). (Two days 
for paying process fees is not sufficient time.) 

3. (*69) 11 Suth W R 417 (418). 

4. (*68) 5 Bom H 0 R 118 (121). (Now defendant 
was added by Court.) 

(^80)2 All 318 (319). 

6. (’21) AIR 1921 Pat 422 (422). 


0. 9 R.2 
Votes 1-8 


80PC. 103. 
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OONSBQUENOB OF NON-AFFBASAMOE 


0< 9 B« 2 dismiss the suitJ It follows that the Court cannot dismiss the suit on a day. previous 
Notes 8-6 to the date fixed in the summons for the appearance of the defendant.^ 

Where the plaintiff is prepared to pay the process fees but it is the Court 
which refuses to take it because according to its view the process fee is being deposited 
latOt this rule does not strictly apply.^ 

A Court has no power to require the plaintiff to pay process fee before fixing 
the date for the appearance of the defendant; and where the Court does so^ the failure 
of the plaintiff to comply with its order does not entail the dismissal of the suit under 
this rule.^® 

i. Plaintiff’s remedy after dismissal. — 1?lie plaintiff can apply under 
Buie 4 to sot aside the order of dismissal or may bring a fresh suit.^ 

5. Appeal. — The order of dismissal is not a decree within Section 2 (2) and 
no appeal lies therefrom.^ The undermentioned decisions to the contrary^ under the 
old Code are no longer good law. 

6. Revision. — Where under 0. 5 B. 10 as amended in the Punjab the plaintiff 
has ail option to have the summons served in the ordinary way or by registered post 
and the Court ordered the plaintiff to pay both process fees and postal charges, the 
order is illegal and the suit cannot be dismissed for failure of the plaintiff to pay the 
postal charges. The High Court will in such a case, revise the order of dismissal.^ 
Similarly, where the process fee was paid in sufficient time though not within the date 
fixed by the Court and the suit was dismissed, the High Court will interfere in 
revision.^ For other instances of interference by the High Court, see the undermen- 
tioned cases.^ 


0. 9 R. 8 


R. 3. [S* 98.] Where neither party appears 
when the suit is ctdled on for hearing, the Court 
may make an order that the suit be dismissed. 

[1877, Ss. 98, 99 ; 1859, S. 110.] 


Where neither party 
appear!, suit to be dit« 
misted. 


1. Where neither party appears. 

2. ** Appearance.** Bee 0.9 R.9 and 0.8 B.l. 

3. **When the suit it called on for hearing.’* 

4. **The Court may make an order that the 

suit be dismissed.** 


5. Dismissal pending arbitration proceed- 
ings. 

5a. Dismissal of suit for default after pre- 
liminary decree. Bee Note 8. 

6. Appeal and review. 


7. (*19) AIR 1919 Pat 872 (878). 

(*91) 15 Bom 160 (162, 168). 

8. (’80) 2 All 818 (820). 

9. (*86) AIR 1986 All 787 (789). 

10. (*89) AIR 1989 Pat 160 (160). 

Note 4 

1. (’88) 9 Cal 168 (165). 

Note 5 

1. (’16) AIR 1916 All 826 (826) : 88 All 857. 

(’88) 9 Cal 627 (628). 

[8ss (’ll) 9 Ind Gas 484 (485) (All). (No appeal 
lies from order of Appellate Court restoring a 
suit dismissed for want of payment of process 
fee.)] 


2. (’67) 7 Buth W R 888 (888). 

(1865) 8 Buth W R Mis 28. (Appeal.) 

Note 6 

1. (’27) AIR 1927 Lah 157 (158). 

2. (’22) AIR 1922 Lah 68 (68, 64). 

3. (’19) AIR 1919 Pat 872 (878). (Process fee not 
paid ~ Defendant appearing but plaintiff not 
appearing on the date of hearing^Dismissal under 
0. 9 R. 8 proper and not under this rule.) 

’08) 1908 Pun W R No. 65. 

’80)AIH 1980 Lah 440 (441). (Failure to j^y 
process fee-— Dismissal of application for restora- 
tion of suit— Not open to revision uiiderB. 116^ 
But relief granted under S. 151 as separate salt 
was barred.) 
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1. Where neither party appeare. — A diBmissal under this rule is justified Q. 9 S. 8 
t)nly where neither party appears. Thus, if the plaintiff^ or his agent* or his pleader Notes 1-8 
duly instructed* is present, the fact that no evidence is adduced will not enable the 

Court to order a dismissal under this rule. If, however, both the parties are absent,^ 
the mere presence of the pleaders without instructions is not an appearance and a 
dismissal under this rule is justified.* 

Where the plaintiff and some of the defendants do not appear but the other 
defendants appear and the suit is dismissed, the dismissal, in so far as it is against 
the absent defendants^ is under this rule, while, as against the defendant or defendants 
who appeared, it is under Buie 8.* 

Where an application was filed by the respondent in an appeal praying that the 
appellant should be called upon to give security for the costs of tlie appeal and, on the 
day fixed for the hearing of the application, both parties were absent in consequence 
of which the application was rejected, it was held that the dismissal must be taken to 
l)e one under this rule read with Section 141.^ 

2. " Appearance.*’ — See Order 9 Buie 9 and Order 3 Buie 1. 

3. **When the suit is called on for hearing.” — The hearing referred to 
is obviously the first hearing after the issue of the summons to the defendant,^ and 
not necessarily a hearing of evidence.* But when read with 0. 17 B. 2, infra, this 
rule may be applied to cases whore the parties are absent at the adjourned hearings.*^ 

The rule may be applied whore the parties are absent at a hearing after remand.^ 

But before there can be a dismissal under this rule it is essential that the suit 
should have been posted to a specified day for hearing and that the parties have notice 
thereof. The word ‘hearing’ refers to hearing of the case by the Court and does not 
include the disposal of a routine matter which is within the powers of an officer of the 
Court and need not come before the Court at all.* It has also been hold that where the 
date has been fixed by the clerk of the Court and not by the Judge, parties are not 
bound to attend on such date and failure to attend on such date will not justify 
dismissal of the suit for default of appearance.* It is not proper to disn)iss a suit on a date 

[See (’17) AIR 1917 Mad 196 (197). (Dismissal 
was on the adjourned hearing.)] 

6. (’20) AIR 1920 Bom 54 (55) : 44 Bom 767. 

(’26) AIR 1926 All 169(170): 48 All 97. (Fresh suit 

is thoroforo not barred against absent defendants.) 

(’14) AIR 1914 Nag 20 (20) ; 10 Nag L R 39. 

7. (’85) 7 All 542 (544). 

Note 3 

1. (’19) AIR 1919 Sind 89 (91): 13 Sind L R 149. 

(’22) AIR 1922 Pat 252 (254) : C Pat L Jour 650. 

(The word ’‘hearing" is used in different rules 
with a view to state different purposes for which 
a date for hearing is fixed.) 

2. (’19) AIR 1919 Sind 89 (91): 13 Sind L R 149. 

3. (’33) AIR 1933 Nag 234 (235, 236): 29 Nag L R 
326. (Although the party has closed his case, it 

is his duty to appear at the adjourned hearing.) 

4. (’70) 14 Suth W R 81 (82). 

5. (*38) AIR 1938 Rang 860 (362). 

6. (*34) AIR 1934 Lah 984 (984). (.33 Pun L R 
804, Followed.) 


(’32) AIR 1932 Oudh 106 (107). (Dismissal of a 
small cause suit under this rule— Revision lies 
under S. 25, Provincial Small Cause Courts Act.) 

Order 9 Rule 3 — Note 1 

1. (’18) AIR 1918 All 333 (335): 40 All 590. (One 
plaintiff present as the general attorney of all the 
other plaintiffs.) 

[See also (’05) 1905 All W N 92 (92). (Plaintiff 
present but his witness was absent.)] 

2. (*22) AIR 1922 Pat 504 (507). (Authorised 
agent with witness present in Court — Dismissal 
for non-appearance of pleader is illegal.) 

3. (’20) AIR 1920 Pat 600 (601): 4 Pat L Jour 
277. (Pleader present and asked for adjournment 
;-No indication in the order dismissing the suit 
if the pleader was not ready to continue the suit 
on refusal of adjournment.) 

(’ll) 9 Ind Cas 842 (844) (Cal). 

4. (’34) AIR 1934 Pat 18 (19). (Non-appearance 
of parties on day fixed Case governed by R. 8 
.md not by R. 5.) 

5. (’ll) 9 Ind Cas 842 (844) (Cal). 

(’38) AIR 1988 Cal 547 (648). 
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OONSBQUBKOS OF KON-APPBABAKOE 


Oi 8 8 of whioh the parties had no previous notice^ or at a plaoe not notified^ or on a day fixed 

notes 8-i fyjp eonsidering only an application for amendment of the issues.® Similarly, when a 
day is fixed merely for the appearance of the guardian ad litem of a minor defendant^® 
or for the attendance of the plaintiff only,^^ a dismissal of the suit on that day under 
this rule is not justified. A day fixed for judgment is not a day fixed for the hearing of 
the suit.^^ Where on a day fixed for the hearing of a preliminary issue, the onus of 
proof of which lies on the defendant, both the parties are absent, the Court ought not 
to dismiss the suit for default but should decide that issue against the defendant, 
especially in a case where a portion of the claim is admitted.^® A date fixed solely as 
the last day for filing a list of witnesses is not a date fixed for 'hearing' and failure to 
file the list of witnesses within such date cannot entail dismissal of suit under this rule 
or Buie 8 infra 

After a preliminary decree has been passed, the suit cannot be dismissed for 
default of appearance; the reason is that on the passing of the decree the parties 
acquire rights or incur liabilities which become fixed unless and until the decree is 
varied or set aside.^® But although an order dismissing the suit for default of 
appearance after a preliminary decree has been passed is illegal unless such order is 
revoked or set aside, it cannot be ignored}^ 

4. ** The Court may make an order that the suit be dismissed.’’ — Under 
the old Code the expression used was "the suit shall be dismissed" and the Judge was 


7 . (*01) 14 C P L R 134 (134). (Such dismissal 
is illegal.) 

[See also (’35) AIR 1935 Lab 163 (164). (Mere 
fact that District Judge put down in his order 
of remand that the parties wero to appear before 
the Subordinate Judge on a certain date does 
not prove that this direction is actually con- 
veyed to the counsel of the parties or to the 
parties by the counsel concerned— For absence 
of parties on suck date there is sufficient cause 
within the moaning of R. 4 infra.) 

(’36) 165 Ind Cas 563 (564) (Lah). (Transfer of case 
to another Court without information to parties 
— Case decided in absence of party — ^Application 
for restoration should be allowed.)] 

8. (’13) 18 Ind Cas 280 (281) (Lah). 

(’04) 1904 Pun Re No. 37, page 121. 

9. (’21) AIR 1921 Pat 96 (97): G Pat L Jour 331. 
(Only the application can be dismissed.) 

(’34) AIR 1934 Lah 237 (237 , 238). (AIR 1921 
Pat 96, Followed.) 

[See (’27) AIR 1927 Sind 228 (229). (Date fixed 
for Ikearing an .application in the suit— That 
application, and not the suit, can be dismissed.)] 

10 . (’23) 73 Ind Cas 559 (560) (Pat). 

11 . (’25) AIR 1925 Lah 96 (96). 

(’31) AIR 1931 Lah 69 (70). 

(’21) AIR 1921 Lah 820 (321). (Where no date 
was fixed for appearance of the defendant under 
Order 5 Rule 1, this rule does not apply.) 

(’35) AIR 1936 Lah 656 (656). (Unless a date has 
been fixed for the appearance of the defendant 
and neither party appears when the suit is called 
on for hearing on that date, 0. 9 R. 3, 0. P. G., 
would not apply.) 

12 . (’01) 1901 Pun Re No. 82, p. 267. (Non- 


appearance of parties on that day— No ground for 
dismissal of suit.) 

[See (’27) AIR 1927 Lah 888 (888). (Do.)] 

13 . (’29) AIR 1929 Lah 830 (831). 

[See also (’14) AIR 1914 Mad 381(382). (Parties 
agreeing to accept decision according to decision 
in another suit — Failure of parties to appear 
on adjourned date — Proper order is to proceed 
with suit under Order 17 Rule 3, and not to dis- 
miss under this rule.)] 

14 . (’38) AIR 1938 Bang 360 (362). (The utmost 
result of the failure of a party to give a list of 
witnesses within the time fix^ would be that 
the Court might decline to hear the evidence of 
any witnesses whom he might subsequently call; 
failure to file a list of witnesses by the date fixed 
can under no circumstances result in the dis- 
missal of a suit.) 

15 . (’24) AIR 1924 P C 198 (200) : 4 Pat 61 : 51 
Ind App 321 (P G). 

(’82) AIR 1932 Mad 519 (522). 

I ’33) AIR 1933 Oudh 229 (230) : 8 Luck 496. 

I '86) AIR 1936 Uh 875 (876). 

’38) AIR 1938 Pesh 27 (27). (The suit should be 
adjourned sine die and made revivable on pay- 
ment of costs.) 

[See also (’84) AIR 1934 Oudh 209 (210). (Ap- 
plication for final decree cannot be dlsmissM 
under this rule.) 

(’27) AIR 1927 All 489 (440, 441) : 49 All 592. 
(Application for final decree dismissed for failure 
of decree-holder to furnish some particulars 
required by Court.)] 

16 . (’86) AIR 1986 Lah 875 (876). (Order i^int- 
ing commissioner and for final dcoice dm.ttot 
amount to order setting aside order to dMiiM 
in default.) 
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bound to dismiss the suit unless, for reasons to be recorded, he otherwise directed.^ 
But under the present rule a discretion is given to the Court in the matter of dismissing 
the suit* 

The Court has no power to strilce a case off its file but can only make an order 
dismissing the suit.’ Where, however, the parties state that the case is settled and at 
their request the case is struck off, it is not a dismissal for default under this rule.* 

6. Dismiasal pending arbitration proceedings. — When a suit is referred 
to arbitration and is pending before the arbitrator, the Court has no power to dismiss 
the suit for default under this rule unless an express order superseding the reference 
to arbitration has first been passed.^ 

6a. Dismissal of salt for dsfAult after preliminary decree. — See Note 3. 

6. Appeal and review. — A dismissal under this rule is not a decree within 
Section 2 (2) and, therefore, no appeal lies.^ The use of the word "order” makes it 
clear beyond doubt that the dismissal is not a decree. 

It has been held in the undermentioned cases* that such an order is not open 
to review. 


R. 4. [S- 99.] Where a suit is dismissed under rule 2 or 
^ . rule 3, the plaintiff may (subject to the law of 
fresh suit or CouH may limitation) bni^ a frosh suit ; or he may apply 
restore suit to fib. Order to sct the dismissal aside, and if 

he satisfies the C!ourt that there was sufficient cause for his not 
paying the court-fee and postal charges (if any) required within the 
time fixed before the issue of the summons, or for his non-appear- 
ance, as the case may be, the Court shall make an order setting 
aside the dismissal and shall appoint a day for proceeding with the 
suit. 

[1877, Ss. 98, 99; 1859, S. 110.] 


Local Amendment 

BOMBAY 

Eule 4 shall bo numbered Rule 4 (1) and the following sub-rule (2) shall be 
added to it, namely : 


"(2) The provisions of Section 5 of the Indian Limitation Act, 1908, shall 


apply to applications under this Eule.” 

Note 4 

1. (’10) 8 lad Gas 156 (167) (Mad). 

(’99) 23 Bom 657 (658). (Temporary appoint, 
ment of the pleader as a Subordinate Judge was 
good reason for not dismissing the suit under 
Section 98.) 

2. (’36) AIR 1936 Pat 437 (438). 

3. *87) 10 Mad 270 (271). 

4. (*17) AIR 1917 Mad 495 (496, 497). (Striking 
oS amounts to a withdrawal by the plaintiff.) 
[See (*68) 9 Suth W R 283 (284). (Thecourt has 

diBcretioUi to restore to its files any case which 


it has itself removed therefrom undetermined.)] 

Notes 

1. (’99) 1899 Pun Re No. 10, p. 62. 

Note 6 

lu (*02) 29 Gal 00 (62). (Dismissal under 0. 9 R. 8.) 

Mar^ 630, (Suit dismissed for default— Applica- 
tion for summons refused — No appeal against 
the latter order of refusal.) 

2. (’98) 2 Gal W N 318 (819). (In this case the 
plaintiff had allowed his rights under 0. 9 R. 4 
to be barred.) 

(’99) 26 Gal 598 (600, 601). (Obiter.) 


0. 9 R. 8 
Hot68 4-6 


0. 9 B. 4 
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0. 9B.« 
Note 1 


Synopsis 


1. Scope/»f the Rule. 

2. ''Sufficient cause.** 

3. Application under Rule 4 dismissed for 

default, if can be restored. See Order 9 
General, Note 2. 

4. Applicability of the Rule to execution pro- 

ceedings. See Order 9 General, Note 1. 

5. Applicability of the Rule to applications 

ii\ forma pauperis. 


6. Applicahility of the Rule to insolvency 

proceedings. 

6a. Applicability of the Rule to miscellaneous 
applications. 

7. Notice to defendant. 

8. Appeal. 

9. Revision. 

10. Limitation. 


1. Scope of the Rule. — Where a suit is dismissed under Bulo 2 or Buie 3, or 
under 0. 17 B. 2 read with these rules, a fi'esh suit is not barred.^ It may be brought 
notwithstanding the fact that no application for restoration has been made under this 
rule or even after an application under this rule has proved unsuccessful.* The two 
remedies are not mutually exclusive.* But the period covered by the restoration 
proceedings under this rule cannot be excluded under Section 14 of the Limitation 
Act for the purpose of the suit.^ 

It is only the Court which passes the order of dismissal that can sot it aside 
under this rule.® Unlike Buies 7, 9 or 13 the present rule does not authorise the Court 
to impose any terms as to costs.® The effect of a restoration of the suit under this rule 
is to bring the suit back as regards parties to the same position in which it was at the 
time of dismissal.^ The question whether ancillary orders which must be taken to fall 
along with the dismissal of the suit are restored when the suit is restored should, 
however, be decided with reference to the intention of the oflBcer who passed the order 
restoring the suit and the terms of the order of restoration. If he intended to restore 
the suit and all the ancillary matters (such as injunction orders, etc.) connected with 
it, they are all restored. If he did not so intend, they are not restored. As a matter 
of general rule, the intention would be to restore the suit and all incidental matters.® 
Where there are-xnore plaintiffs than one, the suit can be restored on the application 


Order 9 Rule 4 — Note 1 

1. (»17) AIR 1917 Oudh 62 (63) : 20 Oudh Cas 66. 
(Suit diftinisscd under O. 9 R. 8.) 

(*25) AIR 1925 Nag 31 (31). (Do.) 

(*11) 9 Ind Ca.<i 842 (844) (Cal). (Suit dismissod 
under S. 98 of C. P. Code of 1882.) 

(»70) 2 All 318 (320). 

(’29) AIR 1929 All 131 (131) : 50 All 837. (Suit 
dimnissed under O. 9 R. 3.) 

(’75) 24 Sulh \V R 114 (115). 

(’69) 3 Bong L R App 130 (182, 133). 

[But tee (’28) AIR 1928 Nog 220 (221). (Death 
of plaintiff — Fresh suit on the same cause of 
action by his legal ropreseutativo after the 
period of ?X) days allowed for bringing legal 
i-epresentatives on record, not maintainable.)] 

2. (’21) 63 Ind Cas 239 (239) (All). 

(’26) AIR 1926 All 678 (678). 

(’37) AIR 1937 Oudh 262 (262) ; 18 Luck 108. 
(Dismiasal of the application for the restoration 
of original application under Sec. 4, U. P. 
Encumbered Estates Act, does not debar the per. 
son from making a second application under the 
Encumbered Estates Act.) 

(*87) AIR 1937 Pat 9 (11) : 15 Pat 716. (In the 
absence of some such provision as that with 


which O. 9 R. 9, commences, a dismissal under 
O. 9 B. 3 would still not operate to prelude the 
plaintiff from suing again oven if O. 9 R. 4, did 
not expressly save his right of suit. Rule 4 in 
effect does not create but declares the right of 
bringing a fresh suit while at the same time per. 
mitting the plaintiff in the alternative to proceed 
with his original suit — Per Rowland, J.) 

3. (’87) AIR 1937 Pat 9 (11) : 15 Pat 716. 

(’37) AIR 1987 Oudh 262 (262) : 13 Luck 108. 

4. (’29) AIR 1929 Nag 219 (221) : 25 NagLR 99. 

5. (’20) AIR 1920 Lah 418 (419). 

6 . (’01) 26 Bom 201 (202). 

7. (’24) AIR 1924 Gal 814 (815). (After the res. 
toration it is competent to a particular plaintiff 
or plaintiffs to apply to be dismissed from the 
suit or to withdraw the suit.) 

(’09) 8 Ind Cas 484 (486) : 1909 Pun Be No. 81. 
(Suit when re.admitted must be held as insti- 
tuted on the date when the plaint wasoriginally 
filed and not on the date of its le-admissioii.) 

(’^) AIR 1930 All 168 (169). (Restoration of en. 
tire suit after dismissal for default and on appli- 
cation of one or more of several plaintiffs is not 
improper.) 

8. (*34) AIB 1984 Mad 49 (61) : 57 lfadiQ6r 
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of any one of them.® Where a suit brought by a shebait in the name of an idol is 
dismissed for default under 0. 9 B. 3, an application for restoration under this rule 
can be made by another shebait who is the shebait at the time of the application.^'^ 

2. **SaflBoient oause.” — An order under this rule without giving the applicant 
an opportunity to show sufficient cause is ultra mres} As to what is suflBcient cause is 
a matter of discretion and no hard and fast rule can be laid down.^ Where the plaintiff 
is prevented from attending Court due to unavoidable causes, e, g., picketing by 
volunteers of Gandbiji, it was held that there was sufficient cause for non-appearance.^ 
Similarly, where the plaintiff had been taken ill and his counsel was only a few 
minutes late, it was held that the suit should be restored to iile.^ A bona fide mistake 
which is not unreasonable is a sufficient cause to order restoration.*^ But the mere fact 
that the summons has been returned unserved on the defendant is no ground for 
setting aside the order of dismissal.^ See also Notes under Buie 9. 

If suflSciont cause is shown for non-appearance, the Court is bound to restore 
the suit ; it has no choice in the matter.^ See also the undermentioned case.** 

3. Application under Rule 4 dismiesed for default, if can be restored. 

— See Order 9 General, Note 2. 

4. Applicability of the Rule to execution proceedings.*— See Order 9, 
General, Note 1. 


S. Applicability of the Rule to applications in forma pauperis. *— It has 

been held by the High Court of Rangoon, applying the provisions of Section 141 of 
the Code, that whore, at the hearing of an application to sue in forma pauperis^ 
neither party appears and the application is dismissed, a fresh application to sue in 
forma patiperis is not barred under the provisions of this rulo.^ But if the dismissal 


9 . (’24) AIR 1924 Cal 814 (815). 

10. (»38) AIR 1938 Cal 647 (548). (The real plain- 
tiff in the suit must be held to bo tho idol and 
not tho shebait who was suing in his name.) 

Note 2 

1. (*89) 1889 Bom P J 216 (216). 

2. (1865) 1805Bourko (0 C) 116. (Illnoss of tho 
plaintiff supported by a medical certificate is 
sufficient cause.) 

(’27) AIR 1927 Lah 911 (912). (Plaintiff’s state- 
ment on oath that process fee was paid but ap- 
parently mislaid in Court is sufficient.) 

(’01) 3 Bom Ij R 130 (131). (Tho applio^ition for 
restoration need not tx> accompanied by an affi- 
davit.) 

(’26) AIR 1926 Lah 634 (634). (Absence notlieiug 
intentional is a sufficient cause for restoration of 
a suit.) 

(’30) AIR 1980 Lah 70 (71). (Do.) 

(’85) 7 All 642 (546). (Delay of a few minutes 
ought to be excused.) 

3. (’31) AIR 1931 Pat 87 (88). 

4. (’34) AIR 1984 Lah 84 (84). 

5. (’66) a Bom H 0 R 0 C 60 (62). 

(’29) AIR 1929 l^h 882 (882). (Mistake on the 
part of the plaintiff's agent as to the Court in 
which the ease was to be heard.) 

(’82) AIR 1982 Uh 176 (176). (Mistake as to date 
of hearing due to misunderstanding.) 


(1864) 2 Hyde 216 (216). (Absenco owing to an 
understanding between the parties for an adjourn- 
ment.) 

(*35) AIR 1935 Lah 163 (164). (Appellate Judge 
noting in order that parties are to appear before 
lower Court on certain date — No proof that cither 
pleaders or parties were informed of it— For jmr- 
ties* ab.sence on such date there is sufficient 
cause.) 

(’36) 165 Ind Cas 563 (664) (Lah). (Transfer of 
case to another Court without information to 
parties — Case decided in absence of party — Ap- 
plication for restoration should bo allowed.) 

6 . (*26) AIR 1926 Cal 112 (112). 

7. (’33) AIR 1933 Nag 39 (40): 28 Nag Ij R 295. 

8 . (’39) AIR 1939 Lah 592 (692) : 41 Pun L R 
571 (571). (In the matter of restoration of suits 
dismissed for default, Courts should be anxious 
to BOO that litigants obtain justice without being 
hampered by rules of procedure, unless such are 
imperative or there is contumacious obstruction 
or deliberate delay with a view deliberately to 
lengthen proceedings. The dismissal of suits 
without considering whether payment of costs 
will not meet the situation so far as the opposite 
side, if any, is concerned, must be doprociited.) 

Note 5 

1. (*26) AIR 1926 Bang 200 (201) : 4 Rang 245. 
(•24) AIR 1924 Rang 161 (161). 


0. Q R. 4 
Not68 1-5 
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Ot.9 Bt.i instead of being one under Buie S is one under Rule 8, a fresh application mil be 
Notes S*10 barred.^ 

6. ipplioability of the Rale to Insolvenoy prooeedinge. — It was held in 
the undermentioned cases^ that where an insolvency petition was dismissed on the 
analogy of Buie 2 for non-payment of process-fee, a fresh application for insolvency is 
not barred, by virtue of the provisions of this rule. 

6a. Applicability of the Rale to mlscellaneoas applications. — An 

application for a final decree in a mortgage suit is not an application in execution, and 
by virtue of Section 141, this rule will apply to such applications also. Where an 
application for a final decree has been dismissed for non-payment of batta, the applicant 
can file a fresh application for the same.^ When an application for amendment of a 
decree is dismissed for non-payment of batta, a fresh application for amendment can be 
made.^ Where an application for adjudication as an insolvent is dismissed on account 
of the default of both the parties, an application can be made to restore the previous 
application.^ 

7. Notice to defendant. — Notice to defendant is not necessary for restoration 
under this rule.^ Where, however, the suit is restored and a date is fixed for the 
hearing of the case, the defendant is, as of right entitled to a notice of such date.^ 

8. Appeal. — No appeal lies from any order passed under this rule.^ 

9. Revieion. — The High Court of Lahore has held in the undermentioned 
caso^ that an order rejecting an application under this rule is not open to revision under 
Section 116, Civil Procedure Code, but that the High Court can interfere under its 
inherent powers. 

10. Limitation. — Under Article 163 of the Limitation Act, 1908, the period 
of limitation prescribed for an application under this rule is thirty days from the date 
of dismissal. Time cannot be extended under Section 5 of the Limitation Act in the 
absence of any express provision made by the High Court under its rule-making 
powers.^ Similarly, where an application under this rule is time-barred, the bar of 
limitation cannot be evaded by purporting to prefer an application under 0. 47 B. 1.^ 


2. (’20) AIR 1925 Mad 986 (988). 

Not. 6 

1. (’28) AIR 1926 Pat 116 (117). 

(’19) AIR 1919 Cal 108 (108). (Dumigsal of appli- 
cation foi restoration is no bar to presentation 
of fresh application.) 

Note 6a 

1. (’38) AIR 1988 Mad 55 (56) ; 56 Mad 810. 

2. (’88) AIR 1933 Fat 208 (208) : 12 Pat 179. 

3. (’88) AIR 1983 Nag 39 (40) : 28 Nag L R 295. 
(Restoration application itself dismiss^ without 
entering into merits— Fresh application for res- 
toration will lie.) 

Note 7 

1. (’12) 17 Ind Cas 292 (293) (All). (This rale is 
also applicable to the Appellate Court.) 

('28) AIR 1928 Oudh 55 (55) : 24 Oudh Cas 347. 

2. (’88) AIR 1988 All 622 (522, 528) : 65 All 684. 

Note S' 

1. (’17) AIR 1917 Pat 598 (598). 

(’IS) AIR 1918 All 176 (177). 


(’18) AIR 1918 Cal 164 (164). 

(’19) AIR 1919 Cal 125 (125). (In this case there 

is both an appeal and a rule.) 

(’10) 6 Ind Cas 464 (464) (All). 

(’87) 10 Mad 270 (271). 

(’ll) 9 Ind Cas 288 (288) (Lab). 

Note 9 

1. (’80) AIR 1980 Lah 440 (441). 

[Buts.. (’86) 165 Ind Cas 568 (564) (Inh). 
(Transfer of suit to another Court without 
notice to plaintiff — Suit dismissed for default— 
Restoration application dismissed— Court acts 
with matorial irregularity in the exercise of its 
jurisdiction and B^h Court can interfere in 
revision.)] 

Note 10 

1- (’29) AIR 1929 All 127 (128) : 51 AU 487. 

(•28) AIR 1928 Mad 666 (667). 

See also sub-rule (2) asked by the B«Dati.y 

Court. ■ 

2. (’88) AIR 1988 Pat 667 (558). 
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R. 5. [S. 99A.] *(1) Where, after a summons has heen 
DiimitMioftuitwiMre <0 defendant, or to one of several 

returned unserved, the plaintiff 
for thrM nontiu to’appiy fails, for a period of three months from ihe 
for fredt nimmon*. return made to the Court hy the 

officer ordinarily certifying to the Court returns made hy the 
serving officers, to apply for the issue of a fresh summons, the Court 
shall maJce an order that the suit be dismissed as against such 
defendant, unless the plaintiff has within the said period satisfied 
the Court that — 

(a) he has failed after using his best endeavours to discover 
the residence of the defendant who has not been served. 


0. 9 B. a 


or 

(b ) such defendant is avoiding service of process, or 

( c) there is any other sufficient cause for extending the 
time, 

in which case the Court may extend the time for mahing such 
application for such period as it thinTcs fit. 

(2) In such ease the plaintiff may (subject to the law of 
limitation) bring a fresh suit. 

a. Substituted by the Code of Civil Procedure (Amendment) Act, XXIV of 1920, Section 2, for 
the original sub-rule (1). 

- Synopsis 

lo Legislative changes after 1908. 4. Failure to take fresh summons does 

2o ‘Teriod of three months,*’ computation not discharge the defendant from any 

of. • F liability. 

3. Fresh summons, when granted. 5* Appeal. 

Other Topics ( miscellaneous) 

Fresh suit. Boo Note 4. Order under this rule — Whether res 

Order not decree. See Note 6. judicata. See Note 4. 

1. Legislative changes after 1908. — Bnb-rule (1) has been newly substituted 
for the old sub-rule by the Amending Act, XXIV of 1920, thus effecting the following 
important changes — 

(1) The period during which the plaintiff may remain without applying for 

fresh summons is reduced from one year to three months, 

(2) The words ''shall make an order” have been used in the place of the 

words "may make an order.” 

(3) Provision has been made in sub-clause (c) for extension of time for 

making the application referred to. 


9, ** Period of three months,” computation of. — - Under the old Code the 
period fixed was one year' and it was calculated, not from the filing of the plaint, but 

Order O^Rule 8 — Note 2 not bound to wait for the whole period as the 

L (*10) 6 Ind Oas 687 (688) (Cal). (ButCourt was Rule is only an enabling provision.) 
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0. 9 R.iB 
Notes 2-6 


0. 9 R. 6 


from the return of the summons unserved.* The question also arose 'whether the period 
was to be calculated from the date of the return of the serving-officer or from the date 
of the return of the officer whose duty it was to certify to the Court the return of the 
serving-officer. It was held in the undermentioned case’ that the period was to be 
calculated from the date of the return made by the latter officer. Effect has been given 
to that decision in the present rule. A dismissal of a suit under this rule before the 
expiry of the period of three months is premature and irregular.* 

3. Fresh summons, vhen granted. — The plaintiff must apply for fresh 
summons within the prescribed period, i. e., three months from the date of the return 
of non-service on the defendant.^ If he wants an extension of time he has to apply to 
the Court within three months and satisfy the Court as to any of the circumstances 
mentioned in sub-clauses (a), (b) and (c).’ See also the undermentioned case.’ 

i. Failure to take fresh summons does not disoharje the defendant from 
any liability. — Failure on the part of the plaintiff to take fresh summons and the 
consequent dismissal of the suit does not take away the liability of the defendant and 
does not operate as res judicata in a fresh suit against him.^ Nor can a co-defendant 
plead that he is only a surety and that, as the other defendant who is the principal 
debtor is not served, he is not liable.^ Where, however, the records of a suit were 
consigned to the record-room owing to the non-service of summons on one of the 
defendants, a subsequent suit against the same defendant on the same cause of action 
was held to be barred on the ground that the suit must be deemed to be still pending.* 

8t AppeaL — The words ^'shall make an order that the suit be dismissed” in 
the place of ”may dismiss the suit” occurring in the old Code make it perfectly clear 
that the dismissal under this rule is not appealable as a decree. This rule does not 
apply to appeals as Order 41 contains specific rules covering corresponding eases that 
arise in appeal.' 


R. 6. [S. 100.] (1) Where the plaintiff appears and the 
Procedure when only defendant does not appear when the suit is 
pUintiff appear*. Called on for hearing, then — 

When (umnion* duly proved that the summons was 

•*'**‘*’ duly served, the Court may proceed ex parte ; 


2. (’05) 7 Bom L K 928 (929). 

3. (’89) 13 Bom .500 (502). 

4. (’33) Am 1983 Pat 557 (.558). 

(•31) AIR 1931 Mad 795 (797). 

[Sm aim (’S3) AIR 1933 Fat 582 (583).] 

Note 3 

1. (’16) AIR 1916 Cal 507 (509). 

(’01) 3 Bom L R 402 (404). 

(’81) AIR 1981 Lah 655 (655). (Case of want of 
correct address of defendant. ) 

2e (*09) 18 Cal W N 76n. 

1 Ind Jour (N. 8.) ,224. 

(78) 8 Gal 812 (818). 

.('75) 15 Beng L B App 12 (14), (Laches of plain- 
tiff will disentitle him to fre^ summons.) 

3. ('86) 88 Pun L R 197 (197). (An orderstaying 


proceedings under 0.9 R. 5, 0. P. Code, is illegal, 
where the report on the Buimnons which was 
attempted to be served is that the defendant is 
absconding. Proper course is to order substituted 
service.) 

Note 4 

1. (*06) 28 All 749 (751, 762). 

2. (’90) 14 Bom 267 (269). 

(’14) AIR 1914 Bom 242 (242) : 89 Bom 52. 

(’91) 1891 Bom P J 68 (68). 

[But see (*18) AIR 1918 Upp Bor 1 (2) : 8 Upp 
BurRul62.] 

3. (*17) AIR 1917 Lah 211^211), 

1. ('27) AIR 1927 Bom 68 (69, 70) : 50 Bom 815. 
(Per Fawcett, J.) > 
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(h) if it is not proved that the summons was duly served, 
Wlien MimmoiM the Court shall direct a second summons to be 
not duly wrved. issued and served on the defendant; 


(c) if it is proved that the summons was served on the 
When tummonoserved, defendant, but uot in sufficient time to enable 
but not in due time. appear and answer on the day fixed in 

the summons, the Court shall postpone the hearing of the suit to a 
future day to be fixed by the Court, and shall direct notice of such 
day to be given, to the defendant. 

(2) Where it is owing to the plaintiff’s default that the 
summons was not duly served or was not served in sufficient time, 
the Court shall order the plaintiff to pay the costs occasioned by 
the postponement. 

[1877, Ss. 100, 101 ; 1859, Ss. Ill, 112, 113.] 


0. 9 R. 6 
Notes 1-8 


1. Scope of the Rule. 4. Subsequent appeerence of defendant 

2. Ex parte decree. pending suit. See Rule 7. 

3. Remedies in the case of an ex parte 5. Second summons — Clause (b). 

decree. 6. Sulfiicienl time — Clause (c). 

Other Topics ( miscellaneous) 

Adjourned hearing— Applicability of rule to. See Appeal. See Note 3. 

Note Is Order 9 Rule 0 and 0. 17 R. 2. See Note 1. 

1. Scope of the Rule. — This rule contemplates the hearing of the suit on the 
day fixed in the summons, whereas 0. 17 R. 2 contemplates the hearing of the suit on 
some later date to which the hearing may be adjourned.^ Thus, if the defendant had 
already appeared in answer to the summons but fails to appear at the adjourned 
hearing, the case falls under 0. 17 R. 2,^ though the procedure contemplated in either 
case is the same.’^ When an appearance under Order 9 is in question the word “hearing” 
means the first day of the hearing} 

The fact that the summons may have directed the defendant to file a written 
abatement does not authorise the Court to proceed under O. 8 R. 10 ; if the defendant 
does not appear, the proper procedure is that prescribed under this rulo.*^ 

2. Ex parte decree. — The plaintiff is not entitled to have the suit declared 
ex parte before the returnable date fixed in the summons.^ Before proceeding ex parte 
the Court must be satisfied that there is due service of summons on the defendant.^ 


Order 9 Rule 6 — Note 1 

1. (*22) AIR 1922 Pat 465 (487, 488) : 1 Pat 188. 
(’37) AIR 1937 All 347 (848). 

2. (’14) AIR 1914 Gal 360 (861) : 41 Gal 956. 

(’78) 2 All 67 (70, 71) : 5 lud App 288 (P G). 

(’81) AIR 1981 All 708 (704). 


3. (’22) AIR 1922 Pat 466 (487) : 1 Pat 186. 

4. (’27) AIR 1927 Mad 799 (600). 


(’85) 7 All 538 (540). 

(•87) AIR 1937 All 347 (348). 

5. (’25) AIR 1925 Oudh 667 (668). 

Note 2 

le (*08) 82 Bom 534 (539). 

2. (1900) 28 All 99 (100). 

(•69) 12 Bath W R 210 (211, 212). 
(’80) 5 Gal 858 (855). 
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Notes 2-6 


8. Remedies In the ease of an ex parte deoree.— A defendant against whom 
an ex parte decree has been passed can — 

(1) apply under Buie 13, infra, to set aside the ex parte decree, or 

(2) appeal from the decree under Section 96, or 

(3) apply for a review under 0. 47 R. 1.^ 

As to when a suit can be brought to set aside an ex parte decree, see Note 12 
to Buie 13. As to the limitation for applications under Buie 13, see Note 28 thereto. 

4. Subsequent appearance of defendant pending suit. — See Buie 7. 

6« Second summons — Olanse (b). — If it is not proved that there was diie 
service, the Court is bound to order fresh summons for the defendant. If the non- 
service or failure to effect due service is due to plaintiff's default the Court is bound 
to order him to pay the costs of the postponement under sub-rule 2.^ 

6. Sufficient time — Clause (c). — The words 'duly served' mean served in 
sufficient time to enable the defendant to appear in person or by a pleader^ and the 
Court is bound under sub-clause (c) to direct fresh summons if he is not served in 
sufficient time. 

If the defendant though not served in sufficient time nevertheless appears and 
asks for time, the Court is not justified in refusing it and proceeding ex parte. By his 
appearing he should not be placed in a worse position than he would be in if he had 
not appeared at all.^ 


An ex parte proceeding ought not to be taken on the basis of service effected by 
registered post.’ The onus of proving due service is, of course, on the plaintiff in the 
first instance.^ 

The Code does not prescribe any procedure to be followed in the case of an 
ex parte suit. The practice is that no issues are framed, though the plaintiff is called 
upon to prove his case.'^ The plaintiff is bound to prove his case to the satisaotion of 
the Court and his burden is not lightened because the defendant is absent.’ Except in 
suits relating to negotiable instruments, as under 0. 37 B. 2, evidence should be 
adduced by the plaintiff^ and a prima facie case made out.’ The Court is bound to 
consider the interests of the absent defendant’ and not to rely on evidence otherwise 
unreliable simply because the case is ex parte}^ 


(*90) 1800 Bom P J 186 (136). (Ex parte decision 
against a defendant, who has never been served 
with notice of suit, is bad.) 

3. (’26) AIR 1926 Bah 679 (680). 

4. (’26) AIR 1925 Cal 801 (802) : 52 Cal 453. 

(1900) 23 All 99 (100). 

5. (’28) AIR 1923 Nag 88 (84). (Bat Court 
requiring proof under 0. 8 R. 5 must state points 
to be proved in the form of issues.) 

(’28) AIR 1928 Nag 165 (166). (Proper procedure 
to bo followed in ex parte case staM.) 

6. (’24) AIR 1924 Cal 806 (808). 

(’29) AIR 1929 All 612 (618). 

(*87) 169 Ind Cas 226 (227) (Oudh). 

1. (’17) AIR 1917 Cal 269 (271, 278 and 274): 43 
Gal 1001. 

8. (’71) 15 Suth W R 508 (504). 

(’26) AIR 1926 Oudh 192 (198). 

(’66) 1866 Pun Re No. 85, p^. 


9. (’24) AIR 1924 Cal 647 (648). 

10. (’17) AIR 1917 Oudh 194 (196). 

Note 3 

1. (’74) 22 Buth W R 218 (214). (Can apply for a 
review.) 

(’86) 9 ilad 446 (447). (Can appeal.) 

(1900) 28 All 99 (100, 101, 104). (Do.) 

(’17) AIR 1917 All 476 (476) : 89 All 143. (Do.) 

Note 5 

1. (’94) 18 Bom 69 (60). 

(’81) AIR 1931 Pat 420 (420, 421). (Plaintiff not 
bound to supply identiner to serve defendant-^ 
Plaintiff duly paying nroosss fee— Non-setviM ia 
not due to plaintiff’s default— Bait ought not to 
be dlsmissM.) 

Note 6 

1. (1900^) 1 Low Bur Rul 2% (227, 228). 

(’70)7 B«n HuO B A 0 188 (189). 

Z, (*72) 18 Bath W B U) (142). . 
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R. 7. [S* 101. ] Where idie Court has adjourned the hearing 

Procedure wl>ere defen- «« defendant, at Or 

^ii'^’hwingudMli^’ ^®^®^® hearing, appears and assigns good 
good ceuM for previous causo for Ms provious uon-appearanco, he 
non-eppeerenee. m&j, upou such teruis as the Court directs as 

to costs or otherwise, be heard in answer to the suit as if he had 
appeared on the day fixed for his appearance. 

[1877, Ss. 100, 101 ; 1859, S. 111.] 


le Scope of the Ruleo | 2* ‘‘Aiiigiif good causeo" 

1. Scope of the Rule. — The underlying principle of this rule is that until a 
suit is actually called and so long as an ex parte decree is not passed, the defendant 
is entitled to come in and defend the suit.^ The Courts should be liberal in construing 
this rule and should not take a stringent view of the defendant's absence.^ 

The rejection of an application under this rule is no bar to an application 
under Buie 13 after the passing of an ex parte decree.^ 

2. “AssI^UB Kood oauBC.’’ — If the defendant wants to set aside the order 
placing him ex parte and be relegated to the stage at which the suit was, when he 
absented himself, then he has to assign good cause for his previous absence. But if he 
merely wants to take part in the proceedings at the stage at which it is when he 
appears, it is not necessary to get the previous order placing him ex parte set aside. 
The reason is that the rule is not intended to be penal and by the very fact of his 
appearance the proceedings cease to be ex parte thenceforth.^ 

Though the rule gives a discretion to the Court to impose terms, failure to do 
BO is not an irregular or improper exercise of discretion such as to justify interference 
in revision.* 


Order 9 Rule 7 — Note 1 

1. ('22) AIB 1922 Bom 345 (345). 

(•72) 9 Beng L K App 15 (16). 

(•22) AIR 1922 All 110 (111). 

(*24) AIR 1924 Cal 806 (808).] 

[See also (’81) 5 Bom 184 (188).] 

2. (*31) AIR 1931 Oudh 169 (160). 

3. (’98) 21 Mad 324^25). 

(•96) 10 0 P L R 45 (46). 

(’82) 8 Cal 272 (274). 

Note 2 

1. (’31) AIR 1931 Nag 122 (123): 27 Nag li R 50. 

I ’26) AIR 1926 Bind 181 (184). 

I ’28) AIR 1928 Mad 211 (212). 

I ’25) AIR 1925 Mad 1274 (1276). 

’27) AIR 1927 Mad 1197 (1197): 51 Mad 597. (Do- 
fendant filing written statement and absenting 
himself — He is not debarred to come in at the 
stage at which the case is.) 

(’22) AIR 1922 All 83 (84). 

[See (’81) AIB 1981 Lah 616 (616). (Ex parte 
defendant appearing and not asking for re-hear- 
ing of prior pcooeedings— Court has no jurisdic- 


tion to order costs against him.)] 

[See also (’89) AIR 1939 Mad 385 (385). (Though 
it is the practice in the mofuBsiltopassan order 
declaring a defendant ex parte, the Code does 
not, in terms, provide for an application to set 
aside that order. All that R. 7 of 0. 9 provides 
is that the defendant may be heard in answer 
to the suit. It is only when a decree has been 
passed that an application in terms to set aside 
that decree is contemplated in R. 13. There is 
no justification for imposing on the defendant 
who appears at the adjourned hearing, any 
restriction to the effect that he is entitl^ only 
to cross-examine the witnesses on the other side 
and is not entitled to lead any evidence on his 
own side— -So also there is no reason to deny the 
defendant an opportunity to file a written state- 
ment at that stage — Mere fact that on new 
statement additional issues may have to be 
framed does not amount to re-opening anything 
that has happened.)] 

[But see (’29) AIB 1929 Sind 46 (46, 48). 

(’23) AIB 1928 Oudh 177 (178): 26 0udhCaslO.] 
2. (’20) AIR 1920 Mad 218 (215). 


I. 9 R. T 



1646 


mSMISSAli FOB DBFAULI 


0. 9 B. 8 


R. 8* [S. 102.] Where the defendant appears and the 
Procedure where defen- plaintiff does not appear when the suit is 
dent only appear*. Called on for hearing, the Court shall make an 

order that the suit be dismissed, unless the defendant admits the 
claim, or part thereof, in which case the Court shall pass a decree 
against the defendant upon such admission, and, where part only 
of the claim has been admitted, shall dismiss the suit so far as it 
relates to the remainder. 


[1877, Ss. 102, 103; 1859, S. 114.] 


1. Scope of the Rule. 

2. Appearence. Soo Rule 9. 

3. '*When a suit m called on for hearing.*’ 

4. More plaintiffs than one. 

5. More defendants than one. 


6. **Shall make an order that the suit be 
dismissed.” 

7. Unless the defendant admits. 

8. Effect of dismissal under this Rule. 

9. ‘ Revision. 


Other Topics (miscellaneous) 

Appeal, when lies. Sea Notes 8, 6 aud 7. Procedure when the plaintiff dies. See Note 1. 

Dismiss the suit. See Note 3. Shall pass a decree. ^ Note 7. 


!• Scope of the Rules — This rule deals with the procedure to be followed 
when the plaintiff does not appear and the defendant alone appears. In such a case, 
the only thing that the defendant is entitled to claim is to have the plaintiff’s suit 
dismissed. He is not entitled to call evidence to disprove charges of fraud, etc., made 
against him in the plaint.^ 

The Court has no power to dismiss a suit for default under this rule where the 
plaintiff dies. Such an order of dismissal is a nullity, the reason being that the rules 
applicable to a defaulter cannot be applied to a dead man.* Similarly, a dismissal under 
this rule is not proper if tlie plaintiff has been adjudicated insolvent before the hearing, 
as there is none on the record who is bound to api)ear ; the Court should, in such a 
case, act under Order 22 Rule 8.® 

Where a reference to arbitration in a suit provided that the arbitrator should 
hear evidence and determine the case and that if one of the parties failed to appear, 
he should have power to proceed ex parte, the arbitrator cannot, on failure of one of 
the parties to appear, act under the provisions of this rule.^ 

2. AppearanoCf — See Notes under the same heading in Buie 9, infra. 


8t *'When a suit is called on for hearlntfi’’ — The hearing of the suit may be 
either on the day named in the summons or on a subsequent day to which the hearing 


Order 9 Rule 8 — Note 1 

1. (’12) 17 Ind Cas 87 (87) : 40 Gal 119. 

2. (*18) 19 Ind Gas 526 (627) : 85 All 881: 40 Ind 
App 151 : 16 Oudh Gas 194 (PC). 

(*19) AIR 1919 Lah 447 (447): 1918 Pun Re No. 96. 
(’24) AIR 1924 Oudh 114 (114). (Order passed 
under this rule after plaintiff's death is a nullity.) 
(’80) AIR 1980 Oudh 8 (5) : 6 Luek 241. 

(’85) AIR 1985 Nag 180 (190) : 81 Nag L R 874. 


(The dismissal can be set aside without a formal 
application to that effect being made by the legal 
representative of the deceased plaintiff under 0. 9 
R. 9. An application by the legal representative 
to bring him on record falls under 0. 22 B. 8.) 

3. (*27) AIB 1927 Cal 76 (77, 78) : 68 Cal 844. 

*. (’18) AIR 1018 Cal 247 (247). (He ihoold hwr 
the other party before making award.) : 
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may be adjourned.^ The date fixed for the settlement of issues is as much a day fixed 
for the hearing as any other date fixed* 

A dismissal of a suit at an adjourned hearing, for default of plaintiff’s 
appearance is under the provisions of 0. 17 B. 2 read with this rule.* As will bo 
seen from the provisions of Order 17 infra, a dismissal under Rule 2 of that Order 
can he set aside under the provisions of Order 9 and the suit restored,* while, if the 
dismissal is under Rule 3 of that Order the remedy of the party aggrieved is only by 
way of appeal or review and not by an application for restoration under 0. 9 R. 9.* 

A Court will not be justified in dismissing a suit under this rule whore the 
evidence on record is sufficient to decree the claim of tho plaintiff,® or where the 
evidence has been completely recorded and nothing remains to he done except to hear 
arguments,^ or where the suit was adjourned in the course of arguments,® or for 
pronouncing judgment.® Similarly, where part of the plaintiff’s claim was fully deter- 
mined by a preliminary order and the rest of the claim was abandoned, the Court is 
not justified in dismissing the suit for default.*® A failure to amend tho plaint as per 
order of Court and to pay costs of the adjournment does not justify a dismissal of the 
suit for default after the evidence is finished.** 

It is not proper for the Court to dismiss the suit on a day not fixed for the 
hearing of the suit*® as, for example, when the day was fixed for the appointment of 
a guardian ad litem of a minor defendant,*® or on a day which is not duly notified to 


Notes 

1. (’68) 1 Mad U 0 R 5G (69). 

2. (’18) AIR 1918 Pat 62 (62). 

(’25) AIR 1925 Oudh 682 (682). 

(’22) AIR 1922 Mad 116 (116). 

3. (’22) AIR 1922 All 68 (68). 

(’81) AIR 1931 Mad 199 (199). 

(’96) 20 Bom 786 (711). 

(’80) 1880 Pun Re No. 11, page 88. 

(’02) 12 Mad L Jour 178 (171). 

(’25) AIR 1925 Oudh 133 (131). 

(’10) 6 Ind Cas 283 (231, 285) : 81 Mad 97. 

(’09) 6 Low But Rul 75 (76). 

(’17) AIR 1917 All 136 (136, 137). 

(’81) 7 Mad 11 (12). 

(’28) AIR 1923 Pat 530 (531). 

(’08) 1 Sind L R 221 (225). 

(’07) 81 Oal 235 (286, 237, 289). 

(’18) AIR 1918 Cal 830 (331). 

(’82) AIR 1932 Lah 177 (178). (Default on data 
6zed for hearing of the objootions to award.) 
(’29) 116 Ind- Cae 762 (762) (All). 

4. (’37) AIR 1987 Rang 137 (188). 

[8e» alto (’89) AIR 1939 Nag 213 (218) : I LR 
(1989) Nag 571. (If an order ia made under 
0. 17 R. 2 read with 0. 9 R. 8, then it is as 
though it were an order under 0. 9 R. 8 and ia 
not appealable at ell.)] 

5. (’76) 1 Mad 287 (288). 

(’15) AIR 1916 Mad 16 (17). 

[Sm (’26) AIR 1926 All 729 (7.90).] 

6. (’06) 7 Bom L R 361 (962). 


(’09) 3 Ind Cas 683 (681) : 5 Low Bur Rul 75. 

7 . (’81) 3 All 292 (291). (Order appofilable.) 

8. (’31) AIR 1931 Bom 111 (113). 

9 . (’ll) 11 Ind Cas 812 (812, 813) (Lah). 

10 . (’10) 6 Ind Cas 692 (593, 691) : 87 Cal 126 : 
87 Ind App 80 (P 0). 

11 . (’26) AIR 1926 Lah 571 (571). 

12. (’29) AIR 1929 Lah 371 (875). 

(’70) 11 Snth W R 101 (102). (Suit, remanded— A 
day was fixed whieh was not notified to the 
parlies — Dismissal of tho suit on such a day was 
held to bo improper.) 

(’86) AIR 1936 Lah 759(760). (Date fixed merely 
for filing objoctions against tho report of the 
commissioner is not date fixed for hoariug.) 

(’88) AIR 1938 Rang 360 (862). (Date fixed for 
filing list of witnesses is not date fixed for hoariug.) 

(’37) AIR 1937 Lah 118(118). (Day fixed for pay- 
ment of costs of adjournment by defendant to 
plaintiff— Not date fixed for hearing.) 

(’86) AIR 1986 Lah 280 (281). (An order dismiss- 
ing the suit of the plaintiff for default on a date 
fixed for tho submission of the report of the 
commissioner as to tho market value of tho pro- 
perty in suit for purposes of Court-fees, is without 
jurisdiction, as such dato is not tho date of tho 
hoariug within the meaning of 0. 9 R. 8.) 

(’35) AIR 1935 Pesh 186 (188). 

13 . (’ll) 10 Ind Cas 813 (311) : 33 All 560. 

(’21) AIR 1931 Pat 711 (715). 

(’22) AIR 1922Pat262(261,255):0PatLJour060. 

(’23) 73 Ind Cas 559 (.560) (Pat.) 


0. 9 R. 8 
Note 8 
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the parties,^* or on holidaysl^ The word 'hearing’ doea not mean only the reoording of 
evidence. It means the hearing of the suit before the Court and does not indade the 
disposal of a routine matter which is within the powers of an officer of the Oourt and 
need not come before the Court at all.^^ The Court should not hastily dismiss a suit 
for non-appearance when the suit is pending reference to arbitration and when the 
arbitrator had applied for extension of time to make the award.^^ Where a commissioner 
has been appointed and he has not made his report, the suit cannot be heard until the 
commissioner has finished his work and there can be no dismissal for default.^^ After a 
decree has once been made^ a suit cannot be dismissed for default.^^ Thus, there can be 
no dismissal under this rule after a preliminary decree for partition; and if an order is 
so made, it is passed without jurisdiction.*® The Court should in such cases adjourn the 
suit sine die with liberty to the plaintiff to apply to restore the suit to the list on 
payment of costs.*^ Where on an amendment of the plaint being allowed, the plaintiff 
is directed to give the value of the property (relief as to which has been allowed to be 
added by amendment) and to put in deficit court-fee, the proper order to pass on 
non-compliance is an order rejecting the plaint and not one dismissing the suit for 
default.** 


4. More plaintiffs than one. — This rule is meant to provide for a case where 
a single plaintiff does not appear or, where there are several plaintiffs, and all of them 
do not appear.^ Cases, where some only of several plaintiffs do not appear, are provided 
for in Rule 10, infra. 

6. More defendants than one. — Under this rule there can be a partial or 
total dismissal for default.^ As has been seen in the Notes to Rule 3 supra^ so far as the 


14. (’2f>) 96 Ind Cas 245 (245) (Lah). 

(*34) AIR 1984 Lah 91 (91). (Transferee Court 
issuing notice to plaintiff and his counsel to 
appear on certain day — Notice on plaintiff not 
served-^Notice on i^unsel served but he refused 
to accept notice— ‘Trial Court holding service on 
counsel good and dismissing suit — Procedure 
held to bo unfair.) 

(*13) 18 Ind Cas 280 (281) (Lah). (Case heard in 
camp and not at headquarters — No notice to 
parties.) 

(*66) 2 Bom H G B 381 (382). 

(*28) AIR 1928 Lah 431 (432). 

\See (’23) AIR 1928 All 79(80). (Notice of hoar- 
ing date not given to defendant— -Ex parte decree 
must be set aside.)] 

15. (’90) 1890 Pun Re No. 86. (The Court can do 
business on holiday but it cannot make the parties 
to appear on that day without their consent.) 
[See (’15) AIR 1915 Lah 476 (477). (Hearing 

fixed on holiday— Case taken upon next day 
and dismissed— Dismissal not proper.)] 

16. (’88) AIR 1938 Rang 860 (862). 

17. (’10) 8 Ind Cas 224 (224) (Lah): 

[See also (’87) AIR 1987 Pesh 49 (60). (Matter 
referred to arbitration — Day fixed for umpire’s 
report— Plaintiff absent on that date — Court 
cannot dismiss suit for default under 0. 9 R. 8.)] 

18. (’20) AIR 192Q Cal 204 (205). 

(*84) AIR 1984 Lah 56 (57). 

19. (’24) AIR 1924 P 0 198 (200) : 51 Ind App 
821 : 4 Fat61(PC). (Unless the decree is reversed 
on appeal.) 


(’32) AIR 1932 Mad 519 (522). (Do.) 

(’33) AIR 1933 Bind 200 (201, 202) : 28 Sind LR 
167. (Do. — Dismissal for default after the passing 
of the preliminary decree in the partition suit.) 

(’27) AIR 1927 Oudh 49 (50). (Do.) 

20. (’25) AIR 1925 Pat 488 (434). (Delay in pro- 
ducing commissioner’s foe — Suit dismissed.) 

’30) AIR 1930 Mad 158 (158) : 58 Mad 895. 

’86) AIR 1986 Lah 875 (876). (The Court cannot, 
however, ignore that o^er and take further pro- 
ceedings in the suit, unless it is set aside in due 
course of law, that is to say, either by review or 
by an application to set aside the dismissal in 
default or by an appeal or revision. An order 
appointing a commissioner to effect partition 
cannot be deemed to be tantamount to an order 
setting aside the dismissal of the suit in default.) 
[See also (’86) AIR 1986 Lah 759 (760). dis- 
missal of suit for failure to appear on datoflked 
for filing objections to report of commissioner 
appointed in pursuance of preliminary decree 
for accounts is erroneous.)] 

21. (’28) AIR 1928 Mad 968 (964). (Where the 
decision in AIR 1924 P C 198 was interpreted to 
lay down this proposition.) 

22. (’85) AIR 1985 Cal 764 (765). 

Note 4 

1. (’21) AIR 1921 Gal 176 (177) : 48 Gal 57. 

[See also (’81) AIR 1981 Mad 590 (591) : 54 ^ 
770. (Suit under 0. 1 R. 8— Non-app^ranoeot 
persons not plaintiffs eo nomine— No dismle^ 
of suit.)] 

Nolo 8 

1. (’25) AIR 1925 AU 425 (426). 
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defendant or defendants who appear are concerned, the order of dismissal will be one 0. 9 R. 8 
under this rule and will bar a fresh suit against them. With regard to the defendants Notes 5-t 
who are absent, the dismissal will be under Buie 3 and a fresh suit is not barred.^ 

Even if the defendant appears and applies for time, the dismissal would fall only under 
this rule and not under Buie 3.^ 

6. “Shall make an order that the suit be dismissed/*— These words were 
substituted under the present Code to make it clear that the dismissal is not a decree 
but only an order which is not appealable.^ The earlier decisions^ which hold that the 
dismissal under this rule was a decree are now no longer law. 

The Court has no option under this rule but to dismiss the suii;^ and is not justified 
in enquiring into the merits of the case^ or receive evidence or record any statement 
from the defendant.®" While dismissing under this rule, the Court has no jurisdiction to 
add any proviso in the order, as for example, that the order shall not prejudice the 
interest of the minor plaintiff.^ Striking off the suit is not a proper mode of dismissing 
a suit under this rule.^ 

A filed a suit against B for recovery of a certain amount of money which had 
been paid under protest, and also for damages for wrongful attachment. The Court 
framed a preliminary issue on the question whether the suit, so far as the return of the 
money was concerned, disclosed a cause of action, and after hearing arguments dismissed 
that part of the claim with costs and directed the suit to proceed as regards the claim 
for damages. No decree was drawn up in respect of the portion dismissed. When the 
suit came on for hearing the plaintiff was absent and the Court dismissed the whole 
suit for default under this rule. It was held by the Privy Council® that the dismissal 
for default under this rule was wrong so far as the recovery of money was concerned, 
inasmuch as a final decision had been passed thereon on the merits, and that, therefore, 
an appeal lay so far as such portion was concerned. 

7. Unless the defendant admits. — When the defendant admits the claim of 
the plaintiff either in whole or in part, the Court cannot dismiss the suit but must pass 
a decree for the amount admitted.^ 

Whore, however, the admission of the defendant is not in reality an admission of 
the claim of the plaintiff, «. (/., whore the plaintiff claims to pre-empt on a payment 
of Bs. 1600 and the defendant admits the right of the plaintiff to pre-empt but states 


2. (*26) AIR1926 All 1G9 (170) ; 48 All 97. 

3. (*28) AIR 1928 Pat 336 (336) ; 7 Pat 333. 

Note 6 

1. (*13) 20 Ind Cas 1 (2) (Cal). 

(*25) AIR 1926 Oudh 485 (486): 28 Oudh Caa 124. 
Even in the following cas^s, decided pripr to 
1908, it was held that an order dismissing a suit 
for default of appearance is not a decree and 
therefore not appealable : 

(’02) 29 Cal GO (62). 

(’68) 10 Suth W R 348 (348). 

(’02) 5 Oudh Oas 294 (296). 

(’04 4 Low Bur Bui 17 (23) (FB). 

(’02) 12 Mad L Jour 473 (474). 

(’08 81 Mad 157 (159). 

(’07) 1907 Pun Re No. 121, page 550 (FB). 

2. (*87) 9 All 427 (428). 

(’04) 8 Cal W N 813 (814). 

’89) 1889 Pun Be No. 82. 

*97) 1897 Pun Re No. 60. 


(*91) 1 Mad Jj Jour 385 (387). 

[See (’73) 21 Suth W R 124 (124).] 

3. (’39) AIR 1939 Nag 213 (214) : I L R (1939) 
Nag 574. 

4. ( 21) AIR 1921 Pat 325 (326). 

(’15) AIR 1915 All 139 (140) : 37 All 460. 

5. (’13) 20 lud Cas 1 (1) (Cal). 

(’20) AIR 1920 All 193 (193). 

(’12) 17 Ind Cas 87 (87) : 40 Cal 119. 

[See (’75) 24 Suth W R 141 (141).] 

6. (’21) AIR 1921 Patl03(103):6 Pat L Jour 317.) 

7. (’72) 17 Suth W R 219 (220). 

8. (’23) AIR 1923 P C 114 (116) ; 50 Iml App 
162 ; 4 Lah 284 (P C). (Vide quotation from the 
judgment of Lord Moulton, in second appeal 
before the Board, between the same parties.) 

Note 7 

1. (’21) AIR 1921 Sind 50 (61): 15 Sind L R 172. 
(’25) AIR 1926 Pat 712 (713). ^ , 

[Sm also (’09)3 Ind Cas 992 (993):33 Bom 476,] 

SOPO. 1C4. 
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that the price is Bs. 12,000, the Oourt cannot pass a decree in favonr of the plaintiff* 
under this rule for pre-emption on payment of Rs. 12,000 but must, on default by the 
plaintiff, dismiss the suit.^ 

The word *claim' is not necessarily synonymous with the amount sued for. 
may refer to the right claimed irrespective of the amount stated in the relief column.® 
A decree passed on the admission of the defendant is appealable.^ 

8. Effect of dismissal under this Rule. — Unlike the dismissal of a suit 
under Rule 3, a dismissal under this rule precludes a fresh suit on the same cause of 
action.’ But two other remedies are open to the plaintiff — 

(1) to apply under Rule 9 for restoration of the suit, or 

(2) to apply for a review of the order.® 

It is not necessary that the plaintiff should apply under Rule 9 before applying, 
for a review® and there is nothing in the Code to limit the parties to one particular 
remedy. But a review will not lie except on the grounds mentioned in 0. 47 R. 1. It 
has been held by the High Court of Bombay in the undermentioned case^ that where 
a suit is dismissed under 0. 9 R. 8 there could be no such grounds for review as those 
mentioned in 0. 47 R. 1 inasmuch as the fact that the applicant was absent when the 
suit was called on for hearing was neither a discovery of any new and important matter, 
nor an error apparent on the face of the record, nor a ground analogous to any of those 
specified in the rule. There is a conflict of opinion as to whether a plaintiff who has 
failed to make an application within thirty days under O. 9 R. 9 can be allowed to 
prefer an application for review. The High Courts of Patna® and Lahore® have held that 
he cannot be allowed to do so, on the ground that the law of limitation should not be 
allowed to bo evaded in that way. The High Courts of Madras^ and Calcutta,® on the 
other hand, have held that such an application would lie and that the fact that the 
plaintiff will get a longer period of limitation by the adoption of a particular remedy is 
no ground for refusing him relief. 

It has been held by the Lahore High Court® that a Court has inherent power to 
restore a suit which has been dismissed in default owing to a mistake of the Court itself. 

9. ReTision. — Where the Court refuses to act under this rule in a case to 
which the rule applies^ or acts under this rule illegally or with material irregularity,® 
a revision will lie. 


2. (*21) 60 Ind Gas 724(724) (Uh). 

3. (*17) AIR 1917 Mad 732 784). 

4 . (*12) 15 Ind Gas 601 (602) (Gal). 

Note 8 

1. (’25) AIR 1925 Mad 986 (988). 

(’16) AIR 1916 Cal 791 (791, 792). 

2 . (25) AIR 1925 Lah 517 (518). 

(’28) AIR 1928 Rang 177 (178) : 6 Rang 254. 

(’75) 7 N W P H C R 126 (130). 

3. (’99) 26 Gal 598 (601). 

(’19) AIR 1919 Mad 644 (844). 

4 . (*25) AIR 1925 Bom 521 (522) : 49 Bom 839. 
[S^ however (’28) AIR 1923 Bom 895 (895).] 

5. (’17) AIR 1917 Pat 673 (673, 674) : 1 Pat L 
Joar 647. 

(’88) AIR 1933 Pat 657 (668). 

(’20) AIR 1920 Pat 491 (491). 

6. (*25) AIR 1925 Lah 617(618). (Application for 
restoration of suit made but dismisaedasbamd by 


limitation— Subsequent application for review of 
judgment held not competent.) 

(’97) 1897 Pun Re No. 16, p. 64. 

7. (’19) AIR 1919 Mad 844 (844). (Following 26 
Cal 598.) 

8 . (’99) 26 Gal 698 (601). 

9. (’36) AIR 1936 Lab 759 (760). (AIR 1928 Lab 
534 and 6 I G 206, Follow^.) 

Note 0 

1. (’19) AIR 1919 Pat 872 (878). (Process fee not 
paid but plaintiff appearing and applying for 
time to file written statement— Plaintiff absent • 
— Cour^ismissing suit under 0. 9 B. 2 instead 
of undorO. 9 R. 8— This amounts to refusal to 

^ exercise jurisdiction.) 

2. (’21) AIR 1921 Uh 189 (140). (Dismissal of 
suit for default— Order mentioning that plaintiff 
was present but that he subsequently went away 
—Order held improper.) 
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R. 9. [S- 103.] (1) Where a suit® is wholly or partly dia- 
Decree egein.t ^ulc 8, the plaiutifF shall be precluded 

f rom bringing a fresh suit® in respect of the same 
•re ree eui . gaTjge of action. But he may apply for an order to 

set the dismissal aside, and if he satisfies the Court that there was 
sufficient cause® for his non-appearance when the suit was called 
on for hearing, the Court shall make an order settii^ aside the dis- 
missal upon such terms as to coSts or otherwise as it thinks fit, and 
shall appoint a day for proceeding with the suit. 

(2) No order shall be made under this rule unless notice of 
the application has been served on the opposite party. 

[1877, Ss. 103, 108, 109, 588 ; 1859, S. 119. See 0. 22 R. 9.] 

Local Amendments 

BOMBAY 

Add the following as snb-rule (3) : 

“(3) Tho provisions of Section 6 of the Indian Limitation Act, 1908, shall apply 
to applications under this rule.*’ ^ 

CALCUTTA 

Be-number sub-rule (2) as sub-rule (3) and insert after tho words “notice of 
the application” tho words “with a copy thereof (or concise statements as the case 
may be).** 

Insert the following as sub-rule (2) : 

“The plaintiff shall, for service on the opposite parties, present along with his 
application under this rule either — 

(i) as many copies thereof on plain paper as there are opposite parties, or, 

(ii) if the Court by reason of the length of the application or the number of 
opposite parties or for any other sufficient reason grants permission in this behalf, a 
like number of concise statements.** 

LAHORE 

Add the following proviso to sub-rule (1) : 

Provided that the plaintiff shall not be precluded from bringing another suit 
for redemption of a mortgage, although a former suit may have been dismissed for 
default. 


N..W.F.P. 

Same proviso as that added by the Lahore High Court is added. 

Synopsis 


L Scope of the Rule. 

2. **Appeerence,’* meaning of. 

3. Appearance in person. Soe 0. 8 B. 1, 

Noto 4. 

4. Appearance by pleader. Bee 0, 8 B. li 

Note G. 

5. Bar of fresh suit. 

6. **Suit,** meaning of. 

7. Minor plaintiff. 

3. **SiiBlcleiit cause.** 


9. Restoration of^ suit in favour of one of 
sev^’ral plaintiffs— Whether can operate 
in favour of all. 

10. Inherent power of Court to order res- 

toration. See Note 2 to Section 151. 

10a. Conditional order of restoration. 

11. Limitation. 

12. Appeal. 

13. Revision. 


0. 9 R.9 
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Notes 1-2 


Other Topics ( miscellaneous) 

Applicability to other procoodingB. See Notes 6 Rule applicable only when dismissal under R. 8. 

and 8. See Note 1. 

Letters Patent Appeal. Soo Note 12. Same cause of action. See Note 5. 

1. Scope of the Rulet — The remedy provided for by this rule is not; open 
to a plaintiff whose suit has been dismissed for any reason, other than default of 
appearance under Buie 8.^ Bence, no application lies under this rule where the 
dismissal is under 0. 17 R. 3* or 0. 11 R. 21,® or where the dismissal is due to a 
failure on the part of the plaintiff to adduce evidence,^ or whore the plaint is rejected 
under 0. 7 R. 11 for failure to pay deficient court-fees.® The rule applies only to suits 
and not to appeals.® It applies also to suits under Section 9 of the Specific Relief Act, 
1877, which are dismissed for default. That Section bars only a review and not an 
application for rehearing.^ As to the restoration of appeals dismissed for default of 
appearance of the appellants, see Order 41 Rule 19. 

The Court cannot suo motu order a restoration without an application on 
the part of the plaintiff.® The word “plaintiff** has been held to include his legal 
representatives who can also therefore apply under this rule.® No fresh vakalatnama 
is necessary for an application under this rulo.^® 

The effect of restoration under 0. 9 R. 9 is to bring the suit, as regards parties, 
to the exact position in which it was at the time of dismissal.^^ 

See also Note 6, infra, 

2. ^'Appearanoef” meaning of# — The term “appearance** has nowhere been 
defined in the Code and it must be understood in reference to the particular subject- 
matter to which it relates.^ “Appearance** in Order 9 means either — 

(a) by the party in person, or 

(b) by a pleader either himself duly instructed and able to answer all 

material questions relating to the suit or accompanied by some other 
person able to do so.® 

For a full discussion, see Order 3 Rule 1, ante. 


Order 9 Rule 9 — Note 1 

1 . ('15) AIR 1915 All 196 (196). 

(’21) AIK 1921 Mad 417 (418). (Default under 

0. 10 R. 4 not covered by Order 9.) 

[See contra (’82) AIK 1932 All 595 (596). (Default 
under 0. 10 K. 4 is covered by Order 9.)] 

2. (’69) 4 Mad H C K 56 (59). 

(’85) AIR 1935 All 210 (212). 

3. (’25) AIR 1925 R.ang 218 (218) : 3 Rang 63. 
(Appeal or review, the proper remedy.) 

4. (’83) AIR 1933 All 589 (540). 

(’17) AIR 1917 Pat 688 (688). 

(’73) 5NWPHOR 74 (76). 

5. (’29) AIR 1929 Mad 844 (345). (Plaintiff absent 
on the day fixed for payment of additional court, 
fees — Dismissal of the suit held to bo under 0. 7 
R. 11 and not under 0. 9 R. 8.) 

[See (’23) AIR 1928 Pat 354 (354) : 2 Pat 504. 
(Point conceded.) 

(’82) AIR 1932 Pat 11 (12). (Plaint in former 
suit rejected under 0. 7 R. 11— Fresh suit filed 
on the same cause of action — District Judge 
holding second suit barred under this rule— 
Held by High Court that this rule did not 

apply-)] 


6 . (1864) 1864 Suth W B Misc 21 (21). 

7. (’82) 4 Mad 217 (218). 

8 . (’26) AIB 1925 Oudh 105 (106). (Plaintiff 
applied for restoration as against one out of two 
defendants — The Court also restored the suit 
against the other defendant and that too beyond 
the period of limitation— Held, order of restora- 
tion as against the other defendant was ultra 
vires.) 

(’22) AIR 1922 Oudh 160 (160) : 25 Oudh Oas 67. 

9. (’08) 6 Oudh Cas 34 (36, 38). 

[See (’91) 1891 Pun Ro No. 117, p. 527. (Plain, 
tiff's suit dismissed for default under 0. 9 R. 8 
— Plaintiff’s representatives cannot bring a fresh 
suit.)] 

10. (’90) 1890 Bom P J 124 (124). (Plaintiff 
himself need not make the application — Applica- 
tion by pleader is competent.) 

11. (’24) AIR 1924 Cal 814 (815). 

(’19) AIR 1919 Cal 40 (42). 

Note 2 

1. (’07) 34 Cal 408 (416) (P B). 

2. (*99) 23 Bom 414 (421,422). (Bestdes these two 
modes of appearance there is a third mode of 
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8. Appearance in person. — See Order 3 Bole 1 Note 4. 
4. Appearance by pleader. — See Order 3 Buie 1 Note 6. 


0. 8 B. 9 
Hotes 8H1 


5« Bar of fresh suite — Where a suit is dismissed for default, it cannot be said 
to have been heard and decided on the merits and therefore cannot operate as res 
judicata} But the plaintiff is, under the specific provisions of this rule, barred from 
bringing a frosh suit on the same cause of action} and the fact that the mode of relief 
claimed in the subsequent suit is different will not bo a ground for not applying the 
bar under this rule.® Thus, a suit on the basis of entries in the plaintiff’s account book, 
in respect of the same sum of money for which a prior suit on a promissory note given 
therefor had been dismissed for default, will be barred under this rule.* Similarly, 
where a suit filed by the voluntary liquidator of a company against an alleged 
share-holder for the recovery of a sum of money due to tho company is dismissed for 
default under this rule, a subsequent application by tho official liquidator to have the 
name of the defendant placed in the list of contributories in respect of the same claim 
is barred.® 

Where the cause of action in the subsequent suit is different from that in the 


first suit, this rule will not apply.® Thus, 
under this rule does not bar a subsequent 
right to enforce partition is a continuous 
tenancy and which enuras so long as tho 

appoaranco., viz., appoarancoby a party’s recog. 
nized ageut.) 

(’28) AIR 1928 Mad 831 (884). (Mere attondance 
of pleader is no “appearance”.) 

Note 5 

1. (’10) 5 Ind Cas 298 (.300) (Gal). 

(’14) AIR 1914 All 222 (223). 

(’82) 6 Bom 482 (488). 

(’35) ATR 1935 Cal 212 (216, 217) : 62 Gal 15. 
(Whore tho suit is dismissed for want of prosecu- 
tion under the provisions of Ch. 10, R. 36 of 
Calcutta High Court Rules and Orders (Original 
Side), tho plaintit! is not debarred from bringing a 
frosh suit.) 

See also Note 106 to S. 11. 

[See also (’91) 13 All 53 (54, 65, 62) ; 17Ind App 
150 (P C). (Previous suit dismissed for want of 
evidence.)] 

2. (’16) AIR 1916 Cal 791 (791). (A Court 
whilo dismissing a suit for non -prosecution under 
0. 9 R. 8 imposed a condition that such dis- 
missal will not bo a bar to any fresh suit—TIefd 
fresh suit barred under this rule in spito of the 
condition.) 

(’88) 9 Cal 426 (429). 

(’01) 25 Bom 82 (84, 85). 

(’16) AIR 1916 Lah 278 (273, 274) : 1916 Pun Re 
No. 66. 

(’29) AIR 1929 Pat 665 (689, 691) : 9 Pat 447. 
(Suit for declaration of title dismissed for default 
—Subsequent suit for possession on tho samo 
facts barred.) 

(’89) AIR 1989 Nag 145 (146). (Where a plaintiff's 
suit alleging that defendant had forcibly and 
illegally taken possession of certain land and 


a suit for partition dismissed for default 
suit for partition. The reason is that tho 
right which is a legal incident of a joint 
joint tenancy continues.^ See Note 36 to 

tank, that defendant’s possession constituted a 
trespass and praying that the defendant be ejec- 
ted from the land and tank is dismissed under 
O. 9 R. 8, a subsequent suit alleging forcible and 
wrongful poRsession and praying for possession of 
same land is barred because tho cause of action 
is tho same and not a continuing one.) 

3. (*28) AIR 1928 Rang 73 (74) : 5 Rang 785. 
(’26) AIR 1926 Lah 662 (563). 

(*88) 15 Cal 422 (430, 431) : 15 Ind App 66 (PC). 
(In the first' suit sub-proprietary right claimed 
while in tho second suit superior proprietary 
right was claimed.) 

4. (’20) AIR 1920 All 340 (841) : 42 All 193. 

5. (*20) AIR 1920 Lah 43 (44) : ILah 237. (Such 
application partakes of tho nature of suit.) 

6 . (*20) AIR 1920 Cal 407 (408). 

(*33) AIR 1938 Lah 365 (368) : 14 Lah 486. 

(*15) AIR 1915 All 395 (395, 396). 

(’23) AIR 1923 All 409 (410) : 45 All 81. 

(’20) AIR 1920 Mad 710 (711, 712). (First suit for 
declaration— 'Second suit for partition and sepa- 
rate possession.) 

(’17) AIR 1917 Cal 11 (11). 

(’14) AIR 1914 All 222 (223). 

(*27) AIR 1927 Pat 375 (376) : 7 Pat 28. (Fresh 
suit for enhancement of rent of the same tenure 
held not barred.) 

(*26) AIR 1926 Nag 866 (368). (Even one diffe- 
rent fact makes causes of action different.) 

(*86) 10 Bom 28 (80). (This rule should be strictly 
construed.) 

7. (*06) 28 All 627 (629). 

(’26) AIR 1926 Mad 1018 (1018) : 49 Mad 939. 
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0« § S* 9 Section 11, ante. As regards suits for redemption, it ms held by the Privy Oouncil in 

Kotei 5^ Shanker Baksh v. Daya Shanket^ that where a first suit for redemption was dismissed 

for default under this rule, a second suit for redemption will be barred as being based 
on the same cause of action. The Allahabad* and Bombay^* High Courts have, how- 
ever, distinguished the said decision of the Privy Oouncil on the ground that their 
Lordships did not consider the effect of Section 60 of the Transfer of Property Act, 
and that the effect of that Section is not to bar a second suit for redemption. 

The rule does not apply unless the plaintiff in the prior suit is the plaintiff in 
the subsequent suit.^^ Thus, a dismissal for default of a suit by a Hindu widow in 
respect of her deceased husband's estate is no bar to a fresh suit by the reversioner in 
respect of the same matter.^* The rule only precludes a fresh suit; it does not preclude 
a plea raised by a defendant in a suit.^* The bar of a fresh suit under this rule applies 
only where the suit has been dismissed for default under Buie 8 and not otherwise.^* 


6. ‘‘Sultf” meaning of* — According to the High Courts of Allahabad^ and 
Calcutta* the rule is plainly intended to apply only to suits and not to applications^ 
such as applications for probate. See also the undermentioned decision.* But the High 
Court of Madras^ has held that the present rule applies to those applications which, 
under Section 83 of the Probate and Administration Act, are treated as suits. So also, 
it has been held by the High Court of Madras that this rule read along with Section 141 
applies to an application for leave to sue as pauper, and where such application is 
dismissed for default of appearance, it can be restored under this rule.® It has further 
been held by that Court that where an application for restoration of a petition is 
maintainable by virtue of Section 141 of the Code, the Court cannot decline to consider 
the application on its merits on the ground that the applicant has another remedy 
open to him.® The Lahore High Court has also held that an application for probate 


(*85) AIR 1935 Mad 458 (459). 

[See (*28) AIR 1928 Rang 73 (74, 75) : 5 Rang 
785 

(’06)’ 10 Cal W n’ 889 (840). (Application for 
execution of preliminary decree for partition dis- 
misfed for default—This rule inapplicable.)] 

8 . (’88) 15 Cal 422 (431) : 15 Ind App 66 (PC). 
[See also (’07) 1907 Pun Re No, 43, p. 179. 

(’05) 1905 Pun Ro No, 32, p. 121.] 

9. (’09) 2 Ind CaB 630 (631, 632) (All). 

10. (’28) AIR 1928 Bom 67 (67) ; 52 Bom 111. 
(Order 9 Rule 9 docs not override provisions of 
S. 60, T. P. Act.) 

11. (’10) 5 Ind Cas 698 (699) : 33 Mad 31. 

(’33) AIR 1933 Lab 365 (868) : 14 Lab 485. 
(1900) 2 Bom L R 206 (210). 

[See (’29) AIR 1929 All 861 (862). (Mortgagees 
fraudulently allowing suit to be dismis^ for 
default— Attaching creditors purchasing mort- 
gagee interest subsequently are not bound by 
dismissal.)] 

12. (’84) 1884 Pun He No. 80, p. 216. 

13. (’38) 42 Gal W N 853 (854). (Suit on a 6rst mort- 
gage~ Third mortgagee who was impleaded as one 
of the defendants claiming priority over second 
mortgagee under S. 78 of the T. P. Act — Suit 
previously iSled by third mortgagee to obtain a 
declaration of his priority dismissed for default 
— Third mortgagee not prevented from raising 
contention as to priority in this suit.) 

14. (’35) AIR 1985 Cal 764 (766). (Amendment 


of plaint allowed— Plaintiff directed to give value 
of property and put in deficit 'coiirt-fec — Non- 
compliance with order — Suit dismissed for de- 
fault on rejecting permission to withdraw under 

0. 23 R. 1 — Proper order is rejection of plaint— 
Fresh suit is not barred by 0. 23 R. 1, 0.9R. 9, 
0. 2 R. 2.) 

Note 6 

1. (’15) AIR 1915 All 172 (173): 37 All 380. (Sec. 
151, 0. P. Code, held applicable.) 

2. (’10) 7 Ind Cas 126 (129) (Cal). 

(’26) AIR 1926 Cal 1057 (1067) : 63 Cal 578. 

3. (’37) AIR 1937 Sind 273 (278) : 81 Sind L R 
180. (The words "the plaintiff shall bo precluded 
from bringing a fresh suit in respect of the same 
cause of action" in 6. 9 R. 9, are not appli- 
cable to an application under 0. 34 R. 5 and an 
application is not barred because a previous one 
bus been dismissed for default under 0. 9 B. 9: 
Per Davis J. C. Obiter.) 

4 . (’19) AIR 1919 Mad 112 (112). 

5. (’39) AIR 1939 Mad 681 (681). (AIR 1933 Mad 
6, Followed.) 

[See also (’87) AIR 1987 Mad 658 (653) : I L B 
(1938) Mad 216. (Order 9 applies to auap^ca- 
tion made for sotting aside the dismiss of a 
petition made under S. 84 of the Madras Hindu 
Beligious Endowments Act.)] 

6 . (’39) AIB 1989 Mad 681 (681). 
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dismissed for default of appearance can be restored under this rule7 But the same 
High Oourt has held that an application under Section 292 of the Succession Act of 
1925 is in the nature of an execution proceeding and that, therefore, Section 141 does 
not make this rule applicable to such an application. So, it has been held by that Court 
that where such an application is dismissed for default, a fresh application can be made.^ 

In the undermentioned case,® it was held by tho Oudh Chief Court that an 
application under Section 47 of the Code stands on the same footing as a suit and that 
where such an application is dismissed for default of appearance, a fresh application on 
the same allegations is not maintainable. 

The bar under this rule does not apply to a fresh application for adjudication 
as insolvent after the dismissal of a prior application for default.^® An order of 
annulment passed under Section 43, sub-section 1 of the Provincial Insolvency Act of 
1920 cannot be set aside by virtue of tho provisions of Order 9.^^ The reason is that 
Section 10, clause (2) of the Provincial Insolvency Act itself provides for a remedy in 
such cases. 

The rule does not apply to applications under Section 158 of the Bengal 
Tenancy Act.^® 

See also Note 5 to Section 2, sub-clause (2), Note 21 to Section 11, and 
Order 9, “General.** 


7. HinOP plaintiff. — A suit by a minor is liable to be dismissed for default of 
appearance on the part of the next friend^ and the provisions of this rule cannot be 
nullified because the plaintiff happens to be a minor.® But where the next friend is 
guilty of gross negligence in tho conduct of the suit, the minor can bring a fresh suit, 
notwithstanding this rule, either himself after attaining majority or through another 
next friend.® He can also apply under this rule for setting aside the order of dismissal.* 
See also Note 8 infra under the sub-heading “Absence of next friend of minor plaintiff.'* 


8. “Suffloient oause.*’ — The only ground for restoring a suit under this rule 
is the existence of a sufficient cause for the non-appearance of the party at the time 
the suit was called on for hearing.^ The term “sufficient cause*' has not been defined 
7. (*36) AIR 1986 Lah 863 (864), (17 All lOG, Note 8 


AIR 1919 Mad 112 and 20 I 0 281, RoUod on; 
AIR 1936 Lah 712, Affirmed.) 

8 . (*85) AIR 1935 Lah 145 (145). 

9. (*37) AIR 1937 Oudh 837 (338): 18 Luck 309. 
(Tho combined effect of Ss. 2 (2) and 47, G. P.C., 
is that an application under S. 47 stands on 
the footing of a suit and tho determination of 
such an application is tantamount to a decree.) 

10. (*27) AIR 1927 Mad 579 (580). 

11. (*26) AIR 1926 Mad 942 (943) : 49 Mad 985. 

12. (’28) AIR 1928 Pat 881 (882, 884) : 2 Pat 
192. (Tho rule applies only to suits.) 

Note 7 

1. (’10) 8 Ind Gas 547 (547) (Lah). 

2. (’21) AIR 1921 Sind 200 (202) : 17 Sind L R 
41. (Fresh suit through different next friend held 
barr^.) 

3. (’96) 22 Gal 8 (14). 

4. (*16) AIR 1915 Mad 62 (52). 

('26) AIR 1925 Mad 774 (775). 


1. (’10) 4 Low Bur Rul 221 (222). 

(’33) AIR 1933 Lah 169 (171). (If there is no 
sufficient cause, suit cannot be restored as a matter 
of grace.) 

(’33) AIR 1933 Pesh 59 (60). (Suit caiinot be ros- 
tered under inherent powers in tho absence of 
sufficient cause.) 

(’27) 106 Ind Gas 821 (821, 822) (Lah). (Tho 
applicant must however be given opportunity to 
adduce evidence in support of his allegations.) 
(*35) AIR 1935 Pesh 145 (146). 

(’88) AIR 1938 Cal 74 (75) : I L R (1938) 1 Cal 
213. (In an application for restoration under 
0. 9 R. 9, the plaintiff must show some fact 
which was either not known to the Court when 
it dismissed the suit, or at least .at that stago 
lacked satisfactory proof.) 

[Sas (’76) 1876 Pun Re No. 118, p. 235. (It Js 
enough if he shows sufficient cause for his 
absence.) 

(’29) 117 Ind Gas 382 (882) (Lah). (Application 
to restore case dismissed for default— Applicant 
is bound to explain oounsel’s absenco.)] 


0.9 B.9 
Notne-a 
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anywhere.^ It is a question of fact depending upon the circumstances of each case’ and 
is not subject to any hard and fast rule, except that the Court must exercise a judicial 
discretion in the matter.^ In the undermentioned case,^ the Bangoon High Court held 
that under this rule if ^'sufficient cause” is shown, the Court is bound to restore the suit, 
while if "sufficient cause” is not shown the matter is in the discretion of the Court. It 
is submitted with respect that the view that the Court has power to restore a suit 
even where it holds that sufficient cause has not been shown is open to question. 

Absence of party. — A generous construction should be placed on the enactment 
to restore a suit dismissed for default,® and a party should not be deprived of a hearing 
unless there has been something equivalent to misconduct or gross negligence on his 
part.^ The test to be applied as a general rule is to see whether the party applying^ 
honestly intended to be present at the hearing of the suit and did his best to do so.® 
The High Court of Allahabad has, in the undermentioned case,® held that even though 
the plaintiff was negligent enough to start for the last train and missed it, the suit 
ought to be restored, observing that negligence is human and not irreparable and can 
be amply compensated by costs. The following grounds have been held to amount to 
sufficient cause for the absence of the party — 

(1) A bona fide mistake which is not unreasonable or for which the party 
is not responsible.^® Thus, where the bench clerk gave a wrong date of hearing,^^ or 


2. (*27) AlH 1927 Lah 622 (624). 

3. (*27) AIR 1927 Lah 622 (624). 

(*84) AIR 1934 Nag 183 (186) : 31 Nag LR 32. 
(79) 1879 Pun Ro No. 26, p. 64. 

(’22) AIR 1922 Pat 485 (488) : 1 Pat 188. (Suit to 
remove the defendant from mahantship— Court 
appointing receiver, but refusing to direct him 
to furnish defendant with funds— Held sufficient 
cause.) 

(*12) 13 Ind Cas 468 (468) (Lab). (Petition dis- 
missed in the early part of the day owing to the 
temporary absence Of the party or pleader — 
Absence explained — Suit must to restored.) 

(’30) AIR 1930 Lah 943 (943). (Suit dismiss^ in 
the early part of the day — Party pardanaahin 
lady — Her counsel engaged elsewhere — Court 
ought to restore suit.) 

(»29) AIR 1929 All 599 (599) : 61 All 908. (Plain- 
tiff appearing on same day and satisfying Court 
for his non-appearanoe is a sufficient cause.) 

(’28) AIR 1928 Nag 75 (76). (Default in appear, 
ance owing to party’s missing the train is suffi- 
cient cause.) 

(’27) AIR 1927 Lah 40 (41). (Late arrival of 
train is sufficient cause.) 

(’85) AIR 1935 Sind 198 (200). 

[See (’92) 1892 Bom P J 104 (104). (Misappre- 
honsion as to date of hearing— Sufficient cause.)] 

4 . (’29) AIR 1029 Lab 96 (99, 100) : 10 Lah 570. 
(’24) AIR 1924 Oudh 889 (890) ; 27 Oudh Cas 

108. (Court should not surrender its discretion 
to the dictation of parties.) 

(’29) AIR 1929 Bom 250 (250). (Dissenting from the 
view expressed in AIR 1925 Bom 423 and AIR 
1924 Bom 392 that when a party arrives late on 
the same day, the suit must, as a rule of practice, 
be restored on payment of costs — To the same 
effect is AIR 1923 Bom 480.) 

(’88) AIR 1938 Bom 199 (204) (S B). (To restore 
a proceeding is a mattw of discretion — It is 


undesirable for Court to act on precedents in 
such a matter.) 

5. (’36) AIR 1936 Rang 335 (386). 

6. (’06) so Mad 274 (276). 

(’15) AIR 1915 Mad 16 (17). 

(’05 1905 Pun Re No. 72, p. 283. 

(’17) AIR 1917 All 290 (290). 

7. (’23) AIR 1923 Mad 63 (64) : 46 Mad 60. 

(’38) AIR 1938 Bom 199 (202) (S B). 

(*36) AIR 1936 Rang 335 (336). . 

[See (’84) AIR 1934 Nag 101 (102). (Case ad- 
journed for plaintiff’s reply — Reply filed and 
also application for amendment — Court requir.^ 
ing further statements — Picador unable to 
make them — Court holding plaintiff as absent 
and dismissing suit — Order of dismissal held 
ultra vires and was sufficient cause for restoring 
case.)] 

8 . (’23) AIR 1923 Mad 63 (64) : 46 Mad 60. (The 
fact that by some human possibility the dden. 
dant could have been present in time does nok 
affect his right to have the ex parte decree set 
aside.) 

(’8S) AIR 1983 Cal 78 (74). (Plaintiff’s atrenaons 
attempt to get witnesses to Court is sufficient 
oanse.) 

(’86) AIR 1986 Bang 885 (886). 

(’38) AIR 1988 Bom 199 (201, 203) (S B). 

(’86) AIR 1986 Rang 204 (’206). (Non^ppearanw 
on account of missing of train.) 

[5e« (’34) AIR 1984 Lah 416 (416). (Ponoture 
of tyre on the way to Court is sufficient cause.)]. 

9. (’25) AIR 1925 All 601 (601). 

[S«« also (’86) AIR 1986 Rang 204 (306).] 

10. (’96) 28 Cal 991 (995). 

(’88) AIR 1988 All 276 (276). (Date of adiouniedi 
hearing not given to party or his counsel.) 

(1865) 8 Bom U 0 B 60 (62). 

11 . (’24) AIR 1924 Bang 271 (272). 

(’27) AIR 1927 Bang 46 (47) : 4 Bang 408. 
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■where the suit was dismissed on a date not fixed for hearing,^* or where the day fixed 
for hearing was a holiday,^® or where the suit was transferred without notice to the 
parties,^* or where no proper notice of hearing was served on the party or where the 
suit was called on after 5 P, M. on the day of hearing,^® or where the absence was due 
to some confusion regarding the observance of a local holiday, the suit was ordered to 
be restored. 

(2) Where the plaintiff was prevented from appearing owing to a broach in 
the railway line.^® 

(3) Where the plaintiff was prevented from appearing owing to illness.^® 

(4) Where the agent of the plaintiff loft the Court after attending to some 
cases of the plaintiff under the hona fide belief that the plaintiff had no more cases 
that day.®® 

(6) Where the plaintiff was present but went away to answer imperative 
calls of nature.®^ 


(6) Where the party is prevented from appearing owing to the fraud of the 
opposite party.®® 

(7) Where in a land acquisition case the Collector who was a party admitted 
receipt of notice of the proceeding but did not attend owing to pressure of work.®® 

See also the undermentioned cases.®^ 

The following have boon held not to amount to sufficient cause within the 


meaning of this rule — 

(1) Where the non-appearance ii 

12. (’69) 12 Suth W B 428 (429). 

(’80) AIR 1930 Oal 261 (251). 

13. (*15) AIR 1916 Lah 476 (477). 

14. (’34) AIR 1934 Lah 91 (91). (Notice of trans- 
fer Borved on counsel but ho declining to appear 
for him any longer.) 

•83) AIR 1933 Lah 558 (559) : 14 Lah 240. 

•28) AIB 1923 Lah 444 (445). 

[See also (’33) AIR 1933 Lah 114 (115).] 

15. (*27) AIR 1927 Lah 305 (365). (Case decided 
with reference to 0. 41 R. 19.) 

(*26) AIR 1926 Mad 1210 (1211). (Ciiso pertaining 
to appeal.) 

(*17) AIR 1917 Lah 399 (400). (Notice not duly 
served — Knowledge as to date of hearing of appeal 
cannot bo presumed.) 

(’19) AIR 1919 Lah 82 (83). 

(’16) AIR 1916 All 326 (327). 

16. (’22) AIR 1922 All 72 (73) : 44 All 326. 

(’33) AIR 1933 All 652 (654). (Court hours from 

6 A. M. to noon Judge unable to attend during 
these hours— Case disposed of in absence of 
defendant after Court hours— Application for 
restoration should be granted.) 

17. (’28) AIR 1923 All 649 (560). 

18. (’23) AIR 1928 Mad 68 (64) : 46 Mad 60. 

[See (*80) 8 Bom 26 (31). (Sudden closing of 
telegraph communication— Inability to com- 
municate with pleader.)] 

19. (’26) AIR 1926 Lah 641 (642). 

(’35) AIR 1985 Pat 119 (120). (Person not in fit 
condition to attend Court on account, of opera- 
tion having been performed on him is sufilcient 


wilful and deliberate.®® 


cause— It is not for the Court to argue that there 
was no hurry for the operation and that the 
petitioner could have waited for a week more.) 

(’09) 5 Ind Cas 23 (26) : 33 Mad 241 . 

[See also (’34) AIR1934 A11163(164);5G All 578. J 

20. (*291 AIR 19^9 Rang 224 (224). 

21. (’26) 96 Ind Gas 402 (403) (Uh). 

22. (’72) 18 Suth W R 457 (457). 

23. (*27) AIR 1927 Rang 150 (153) : 5 Rang 80. 

24. (’36) AIR 1930 Rang 204 (206). (Non-appear- 
anco on account of missing the train is duo to 
sufficient cause.) 

(’88) AIR 1938 Oal 789 (790). (Three suits filed 
by petitioners— Petitioner taking all necessary 
stops to bring them to hearing, by filing docu- 
ments, citing witnesses and paying cost of local 
investigation— Petitioners applying for adjourn- 
ment on the ground that their witnesses were 
unable to attend— Court refusing adjournment 
and dismissing suit for default— Application by 
petitioners under 0. 9 R. 9 also rejected— Held 
that lower Court had exercised its jurisdiction 
wrongly in dismissing petitioner’s application 
under 0. 9 R. 9 and in affirming decision dis- 
missing suit for default.) 

(’38) AIR 1988 Lah 296 (295). (Breakdown of lorry 
on way is sufficient reason for non-appearance.) 

(’37) AIR 1987 Pat 85 (86). (Application for time 
to compromise by both parlies— Rejection and 
ex parte decree— Application to set aside— 
there was sufficient cause.) 

25. (’05) 1905 Pun Ro No. 46, page 164. 

(’21) AIR 1921 Mad 617 (618). 


0. 9 B. » 
Note 8 
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(2) Where the party deliberately takes the risk of not obtaining a carriage hi 
time^ or fails to be in time to catch the train.^^ 

(3) Where he leaves the Court-house to attend to his other business without 
instructing his pleader^^ or thinking that a part-heard case will take some more time.*^ 

(4) Illness of a near relation of the party.®^ 

See also the undermentioned decision.^^ 

Absence of next friend of minor plaintiff. — It has been held in the under- 
mentioned cases of the High Court of Madras^^ that if the next friend is absent 
at the trial, through whatever cause it may bet then that fact alone is a sufficient 
reason for setting aside an order of dismissal passed against the minor plaintiff. This 
view has, however, been held in a later case^^ as being too wide and that unless any 
concrete fact is alleged from which an inference can fairly be drawn that the failure 
of the next friend to appear has in any way prejudiced the interest of the minor, the 
Court is not bound to restore the suit. The Oudh Chief Coiirt^ has also held that the 
fact of the minority of a plaintiff is not by itself a sufficient cause for setting aside any 
order of dismissal that may have been passed owing to the absence of the next friend 
irrespective of the reasons for such absence. 

See also Note 20 to Order 9 Buie 13. 


Absence of pleader. — In the case of absence of the pleader it should be 
considered whether there was a bona fide and reasonable attempt on the part of the 
vakil to put in appearance; and due regard must be had to the exigencies of his 
professional duties.^^ Thus, where the pleader was sitting in the adjoining court-room 
and did not hear the suit being called but soon after dismissal appeared and applied for 
restoration,^^ or where the pleader was sitting in the bar-room and by the time he 
could come up the case was called and dismissed, or when the suit was called for 


hearing the party or his agent went to fetch 

<*90) 1890 Pun Ro No. 71, page 194, 

26. (’21) AIR 1921 knd 55(d7):17 Sind L Ria5. 

27. (’18) 19 Ind Gas 284 (284) (Cal). 

28. (’15) AIR 1915 Cal 589 (541). 

29. (’89) 13 Bom 12 (14). 

30. (’98) 2 Cal W N 490 (491), 

[See (’24) AIR 1924 Pat 271 (272) : 2 Pat 784.] 
[But tee (’21) AIR 1921 All 264 (265). (Respon- 
dent a lady— Her agent failing to attend Court 
duo to illness of daughters— sufficient 
cause.)] 

31. (’85) AIR 1985 Sind 198 (200). (Party arriving 
late in Court and finding suit dismiss^— Whe- 
ther suit should be restored on payment of costs 
depends on facts and circumstances — Party 
appearing late— No application for restoration 
filed on same day— Application filed seven days 
hence— /ield that in all the circumstances of 
the case suit should not bo restored.) 

32. (’84) AIR 1984 Mad 616 (617). 

(’85) AIR 1935 Mad 196 (197). 

33. (’85) 68 Mad L .Tour (Notes of Recent Cases) 16. 
[See also (’85) AIR 1935 Mad 565 (567) : 58 Mad 

929. (The principle that where a suit on behalf 
of a minor has been dismissed owing to the 
absence of the next friend or that where a suit 
has been decreed ex ^rte against a minor in the 
absence of his guardian ad litem, the suit must 
be restored as a matter of course on applioation 


his pleader who was engaged in a different 

does not apply to cases where the absence of the 
next friend or guardian has not been duo to 
bona fide negligence but has been due to a 
inanoouvro to gain some advantage in the liti- 
gation.)] 

34. (’39) 1939 0 W N 787 (790, 791). (The ques- 
tion of what is sufficient cause within the mean- 
ing of 0. 9 R. 9 has to bo decided with roforonce 
to various circumstances and the fact of the 
minority of the plaintiff is only one of such cir- 
cumstances to bo taken note of.) 

35. (’29) AIR 1929 Lah 96 (100) : 10 Lah 570. 

(’84) AIR 1934 Posh 13 (14). (Application dis- 
missed for default owing to prior evidence ease 
on cause list being postponed at the end of the 
day— Application should be restored.) 

(’38) AIR 1938 Nag 370 (871). (Clerk loftin court- 
room to watch and inform* pleader who was 
waiting in bar room — Clerk failing to do so 
Held sufficient cause for restoring suit.) 

36. (’27) AIR 1927 Sind 228 (229). 

[See also (’87) AIR 1987 Lah 118 (119). (Dis- 
missal for default— Restoration— Date fixed for 
payment of adjournment costs — Party ill and 
his pleader though present in Court filing to 
hear case being called— Suit dismissed for defoult 
—Case not one to which 0. 9 R. 8 applied as 
the day was not fixed for hearing— Case was 
one which ought to be restored.)} 

37. (’24) AIR 1924 Oudh 405 (406). 
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Court and the Court in the meantime dismissed the suit,^^ it was held that there was 0< 9 Rt 9 

sufficient cause for non-appearance. Similarly, when the pleader could not attend owing Notes 8*10lt 

to illness and had no time to make fresh arrangements,^'’ or where the pleader who had 

left the headquarters had entrusted the brief to another pleader who was also unavoidably 

absent,^ it was held that there was sufficient cause for non-appearance. Where the absence 

of the vakil is due to a bona fide mistake, e. g., where the vakil noted in his diary the date 

of hearing which was on the 23rd of March as 23rd of April,^^ or where by the mistake of 

the pleader the party did not get intimation in time,*® the suit was ordered to bo restored 

to file. But the mere absence of a party’s pleader*® or the fact that the pleader was 

engaged elsewhere** does not amount to sufficient cause. The fact that in the District 

Court pleaders take up cases in diiferont Courts and cannot be present at one and the 

same time in all the Courts,*® or a mere misjudgment on the part of the counsel who 

does not state that he was engaged elsewhere,*® or the mere fact that the agent or vakil 

was negligent,*^ will not suffice. It has been held by the Nagpur High Court*® that 

if a party does all that he is required to do under the law to retain a pleader and 

the pleader fails to appear, it must be held that there is sufficient cause for the non- 

appearance of the party. 

The mere fact that a party is contemplating to file an appeal against the 
preliminary decree will bo no suOicient ground for restoring the final decree passed 
ex parte 

9. Restoration of suit in favour of one of several plaintiffs — Whether 
can operate in favour of all. — An order under this rule restoring a suit dismissed 
for default on the application of one of several plaintiifs may, if the Court so directs, 
operate in favour of all the plaintiffs though they have not applied for restoration.^ 

10. Inherent pover of Court to order restoration. — See Note 2 to 
Section 151, ante, 

10a. Conditional order of restoration. — An order for restoration of a suit 
^ dismissed for default on condition of payment of costs to the opposite party within a 
time fixed by the order and directing that in case of default the application for 
restoration is to stand dismissed is legal and valid. The effect of the order on default 
being made in the payment of the costs is that the application stands dismissed and 


38. (*23) AIR 1923 All 189 (189). 

(’82) AIR 1982 All 450 (451). 

(’26) AIR 1926 Lah 650 (651). 

(’26) 93 Ind Cas 211 (211) (Mad). 

(’28) AIR 1928 Lah 454 (454). 

39. (’96) 1896 Bom P J 422 (423). • 

40. (’07) 11 Cal W N 430 (432). (Procoodings 
under the Land Acquiflition Act.) 

41. (’29) AIR 1929 Lah 69 (69). 

(1864) 2 Bom H G R 267 (269). 

42. (’28) AIR 1923 Mad 581 (581). 

(’37) 1937 Mad W N 976 (976). (Where the coun- 
sel for the defendant does not inform him of the 
posting of the suit to a particular date, thinking 
that that posting was merely formal and not for 
trial, it can fairly be said that the defendant was 
prevented by sufficient cause from appearing, 
within the meaning of 0. 9 R. 13.) 

{3m also (’83) AIR 1933 Lah 114 (115). (Case 
remanded to trial Oonrt -- Notice of date of 
hearing directed to be served both on defendant 


and on his counsel— -Notice served on the latter 
and not on former— Counsel believing in good 
faith that defendant would personally be served 
and not informing defendant.)] 

43. (’21) AIR 1921 Nag 3 (4). 

44. (’75) 24 Suth W R 141 (141). 

(’32) AIR 1992 Bom 634 (635). (Held in this case 
that it should however be restored on terms under 
Court’s inherent powers.) 

(’27) AIR 1927 Lah 791 (791). 

45. (’27) AIR 1927 Oudh 211 (211). 

46. (’27) AIR 1927 Lah 224 (224). 

47. (’29) AIR 1929 Lah 148 (149). 

48. (’38) AIR 1938 Nag 370 (371). {Held that 
neither party nor picador is to be blamed for 
negligence of clerk of pleader.) 

(’86) AIR 1936 Nag 85 (86). 

49. (’28) AIR 1928 All 192 (102). 

Note 9 

1. (’19) AIR 1910 Oudh 4 (6) : 28 Oudh Cas 18. 
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0< 9.R.9 ' the Court is thereafter fmotus officio and cannot extend the time for payment of the 
Hotes lOa-18 costs.^ See also Notes to Seotion 148, ante. 

11. Limitation. — An application for restoration under this *rule should be 
made within 30 days of the order of dismissal for default (see Limitation Act, Article 
163). The Court has no |)ower, inherent or otherwise, to extend the period of limitation 
prescribed therefor,^ and if the Court restores an application presented after time the 
High Court can interfere in revision as the order is one made without jurisdiction.* 
Section 5 of the Limitation Act does not apply to this rule* unless the High Court has 
extended its application by a rule framed under Section 122. The Bombay High Court 
has added a proviso extending the application of Section 5 to this rule.* 

A more notice that an application is going to be moved on a future date will 
not prevent the running of limitation.* 


12. Appeal. — The dismissal of an application under this rule is appealable 
under 0. 43 B. 1 clause (c),^ but no appeal lies from an order granting an application.* 
Nor can the propriety of such an order be questioned in the regular appeal preferred 
against the decree eventually passed, as the order does not affect the merits of the case 
within the meaning of Section 105.* But the dismissal of an application under this 
rule need not be on the merits and an appeal will lie also from an order dismissing 
such an application for non -prosecution.* 

An order made by a Judge on the original side of the High Court rejecting 
an application for restoration is a ''judgment'* within the meaning of Clause 15 of the 
Letters Patent, and is appealable,® whereas an order granting an application has been 
held not to be a "judgment" within that Clause.® 


18. BeYision. — A revision lies to the High Court against an order granting an 
application under this rule.^ Thus, where a trial Court found that the grounds alleged 
were not sufficient but ordered restoration as a matter of grace,* or where the order is 


Note 10a 

1, (’36) AIR 1336 All 477 (478), 

Note 11 

1. (’02) 1902 Pun Ro No. 83, page 335. 

(’28) AIR 1928 Nag 91 (92) ; 23 Nag L R 183, 
(’24) AIR 1924 Rang 274 (275). 

(’78) 1878 Pun Ro No. 32, page 130. 

[See also (’36) AIR 1936 Lah 495 (496).] 

2. (’31) AIR 1931 Cal 319 (320). 

(*20) AIR 1920 Pat 491 (491). (Exercising powers 
under 0. 47 R. 1 to get over limitation— to 
be without jurisdiction.) 

[But tee (’18) AIR 1918 Pat 390 (891) : 3 Pat 
L Jour 376.] 

3. (’02) 1902 Pun Re No. 83, page 835. 

(*25) AIR 1925 Bom 521 (521) : 49 Bom 839. 

4. (’29) AIR 1929 Bom 262 (268) : 58 Bom 458. 

5. (’03) 81 Cal 150 (154). 

Note 12 

1. (’20) AIR 1920 All 219 (219). 

(’87) 1887 All W N 65 (66). 

(’22) 15 Ind Cas 34 (34) (All). 

(’26) AIR 1926 Cal 246 (246). 

(’37) AIR 1937 Oudh 844 (347) : 18 Luck 246. 
(Application for restoration of suit under 0. 9 
R. 9 dismissed for default — Application to res- 
tore such application rejected — Order of rejeo 
tion is appealable under 0. 48 B. 1 (c) read with 


Section 141.) 

(’38) AIR 1938 Bom 199 (202) (S B). (If the Court 
exercises its discretion on a wrong basis, the Appel- 
late Court will interfere and make the necessary 
orders: Per Beaumont, C. J.) 

(’86) AIR 1936 Lah 868 (864). (Application for 
probate dismissed for default — Order is appeal- 
able - AIR 1986 Lah 712, Affirmed.) 

[See also (’15) AIR 1915 Cal 610 (610).] 

2. (’13) 20 Ind Cas 281 (282) :7 Low Bur Rul 24. 
(*80) 5 Cal 711 (712). 

3. (’97.1901) 2 Upp Bur Rul 287. 

4. (’36) AIR 1936 All 737 (739). 

5. (’16) AIR 1916 Cal 861 (366) : 48 Gal 857. 

6 . (’22) AIR 1922 Cal 407 (407) : 49 Oal 616. 

Note 13 

1. (’15) AIR 1915 All 289 (290). 

(’38) AIR 1983 Lah 169 (171). (It is not an inter- 
locutory order.) 

’28) 107 Ind Cas 395 (896) (Lah). (Do.) 

’25) AIR 1925 Bang 218 (218) : 8 Bang 68. 

[But see (’38) AIR 1988 Oudh 881 (888). (The 
order can bo questioned in appeal under 
Section 105.)] 

2. (’25) AIR 1926 Mad 209 (210. 211). 

(’12) 14 Ind Gas 221 (224) (Oudh). (Also applioa- 
tion presented out of time.) 

[But see (’19) AIB 1919 Cal 979 (980).] 
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made without jurisdiction, or an erroneous refusal to exercise jurisdiction,® or the order 
is made summarily without recording evidence^ or reasons,® it has been hold that a 
revision lies. The question what is sufficient cause is a matter in the Court’s discretion 
and the High Court will not ordinarily interfere in revision with the exercise of such 
discretion.® 

Where an application for restoration of a suit does not fall under this rule, an 
order refusing such application is open to revision by the High Court, the reason being 
that such an order is not appealable under 0. 43 B. 1, clause (c).^ 


R. 1 O, [S- 105.] Where there are more plaintiffs than 
Procedure in cate of them appear, and the 


non-attendance of one or 
more of several plaintiffs. 


others do not appear, the Court may, at the 
instance of the plaintiff or plaintiffs appearing, 
permit the suit to proceed in the same wjiy as if all the plaintiffs 
had appeared, or make such order as it thinks fit. 

[1877, S. 105; 1859, S. 116.] 



1. Non-attendance of plaintiffs. { 2* Appeal. 


1. Non-attendance of plaintiffSt — Under this rule the Court has a discretion 
to permit the suit to proceed in the same way as if all the plaintiffs have appeared.^ 
Where the dismissal is in contravention of this rule a revision lies.® 

2. Appeal. — On the date of hearing, one of the plaintiffs alone appeared and 
applied for an adjournment. The Court rejected the application and dismissed the suit.. 
It was held that as one of the plaintiffs was present it cannot be said that the order of 
dismissal was one for default and that it amounted to a decree from which an appeal lay.^ 


R. 1 1 . [S* lO^O Where there are more defendants than 
Procedure in caM of one, and One or more of them appear, and the 
more *of"‘*wver.d* defen' others do not appear, the suit shall proceed, 
and the Court shall, at the time of pronouncing 
judgment, make such order as it thinks fit with respect to the 
defendants who do not appear. 

[187 7, S.10 6; 1859, S. 116.] 


3. (’18) AIR 1918 Pat 851 (352) : 3 Pat L Jour 
355. 

[See (’34) AIR 1984 Mod 669 (669).] 

4. (’18) AIR 1918 Cal 880 (881). 

(’28) AIR 1928 Mad 177 (178). 

5. (’81) AIR 1981 All 452 (462).' (No proof or find- 
ing oa to sufficient cause.) 

[Set also (’19) 68 Ind Cas 69 (70) (U P B R).] 

6. (’07) 80 Mad 274 (276). 

(’33) AIR 1988 All 118 (120). 


(’21) AIR 1921 Sind 50 (!50) : 15 Sind L R 172. 
(’22) AIR 1922 Lah 290 (290) ; 3 Lah 79. 

(’24) AIR 1924 Ondi 80 (30) : 20 Oudh Gas 194. 
(’8.5) AIR 1935 All 437 (488). 

7. (’35) AIR 1935 Pesli 186 (189). 

Ofder 9 Rule 10 — Note 1 

1. (’21) AIR 1921 Cal 176 (177) : 48 Cal 57. 

2. (’19) AIR 1919 Pat 36 (87) : 4 Pot L Jour 152. 

Note 2 

1. (’18) AIR 1918 Pot 376 (876). 


O.g R.8 
Hotels 


0. 9 R. 10 


0. 9 R. 11 
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O. 9 R. 11 1. Non-attendanoe of defendants. — The rule ooutemplates that a deoree 

Motel may be a contested one as against some of the defendants and ex parte as against the 
rest;^ but the decree is liable to be set aside on an application by the ex parte defendant 
or defendants.^ The Court should, under this rule, pass such order as it thinks fit 
against the absent defendants. Where no such order is passed against them but a 
decree is passed simply against some defendants, the decree is not ex parte against the 
absent defendants and cannot be re-oi^ened under Rule 13.^ 

The Court should not pass a decree in an ex parte case, without any proof 
whatever by the plaintiff ; it should consider the interests of the absent party 


O. 9 R. 12 R, 12. [S. 107.] Whore a plaintiff or defendant, who has 

ConM 4 »ence of non- Ordered to appear in person, does not 

attendonce. without autt- appear in person, or show sufficient cause to 

cient cause shown, o* . , , • i . o j t in o 

party ordered to appear the Satisfaction of the Court for failing so to 
in person. appear, he shall he subject to all the provisions 

of the foregoing rules applicable to plaintiffs and defendants, 
respectively, who do not appear. 

[1877, S. 107; 1859, 8. 117. See Ss. 132, 133, O. 3 E. 1, O. 5, 
R. 3, 0. 10 R. 4 and 0. 29 R. 3. ] 

Synopsis 

1. Scope of the Rule. 

2. ‘‘Subject to all the provisions of the foregoing Rules." 

Other Topics (miscellaneous) 

Non>appearance on adjourned date — Effect. See Sufficient cause for non-appearance. See 

Note 1. Note 1. 


1. Scope of the Rule. — The words "under the provisions of Section 66 or 
Section 436” after the words "appear in person” which occurred in the old Code^ have 
now been omitted. The result is that the rule applies to all cases where the Court has 


ordered a person to appear, whether or not the Court is specifically empowered to do 
80 .^ Where there is a failure to attend on the part of a party, the fact that his pleader 
is present^ or the party ordered to appear happens to be the next friend of a minor 
plaintiff,^ will not prevent the Court from acting under this rule. But all the same, 
the dismissal for non-attendance being a highly penal matter, it ought not to be inflicted 
on a party unless there is a distinct order to attend and upon proof that the party had 
deliberately disobeyed the same.® An opportunity should be given to prove the cause 

(»32) AIRri932~All 595 (596)7 (Order to appear 
under 0. 10 B. 4 — Dismissal for default of 
appearance on his failure to appear.) 

(’28) AIR 1928 Oudh 26^ (263). 

3. (’18) AIR 1918 Mad 1256 (1257): 41 Mad 256. 
(*82) AIR 1982 Mad 414 (414). 

4. (*20) AIR 1920 Mad 213 (216). 

[But see (*12) 17 Ind Cas 7G2 (762) (Mad).] 

5. (’72) 17 Suth W R 141 (142). 

(’88) AIR 1988 Mod 821 (822). 




Order 9 Rule 11 — Note 1 

lo (’07) 6 Cal L Jour 226 (231). 

(’19) AIR 1919 Cal 217 (218). 

(’69) 12 Bath W B 876 (877). 

2. (’71) 16 Suth W R 210 (210). 

3. (’68) 9 Suth W R 597 (697). 

4. (’24) AIR 1924 Cal 647 (648). 

Order 9 Rule 12 — Note 1 
lo (*98) 6 C P L R 83 (88). 

2. (‘12) 17 Ind Gas 762 (762) (Mad), 
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of bis non-appearance.^ Thus, 'when plaintiff was ordered to appear on a particular 
day Mid the case was not taken up that day, the Court ought not to dismiss the suit 
for failure of the plaintiff to appear on a subsequent day to which the case was 
adjourned.^ Where one of several plaintiffs fails to appear in obedience to the order of 
Court, the suit cannot be dismissed as against other co-plaintiffs also.^ 

S. ''Subjeot to all the provisions of the foregoing Rules." — Those words 
indicate that the Court can act under the provisions of the foregoing rules, i. e., dismiss 
the suit for default or proceed ex parte. The very fact that the Court is empowered 
to proceed under the foregoing rules also indicates that the party aggrieved has the 
corresponding right of applying for restoration either under Rule 9 or Rule 13 as the 
case may be.^ 


Setting aside Decrees ex parte 

R. 1 3. [S- 108.] In any case in which a decree is passed 
ex parte against a defendant, he may apply to 
partTiSiiMt Court by which the decree was passed for 

an order to set it aside; and if he satisfies the 
Court that the summons was not duly served, or that he was 
prevented by any sufficient cause from appearing when the suit was 
called on for hearing, the Court shall make an order setting aside 
the decree as against him upon such terms as to costs, payment into 
Court or otherwise as it thinks fit, and shall appoint a day for 
proceedii^ with the suit ; 

Provided that where the decree is of such a nature that it 
cannot be set aside as {gainst such defendant only it may be set 
aside as against all or any of the other defendants also. 

[1877, Ss. 108, 109, 588 ; 1859, S. 119.] 


Looal Amendments 

ALLAHABAD 

Add the following furthei proviso : 

“Provided also that no such decree shall be set aside merely on the ground of 
irregularity in the service of summons, if the Court is satisfied that the defendant 
knew, or but for his wilful conduct would have known of the date of hearing in 
sufficient time to enable him to appear and answer the plaintiff s claim.” 


BOMBAY 


Ee-number Rule 13 as Rule 13 (1) and add the following sub-rule : 

“(2) The provisions of Section 6 of the Indian Limitation Act, 1908, shall apply 
to applications made under this rule.” 


6. (»17) AIR 1917 Oudh 127 (128). 

7. (*17) AIR 1217 All 96 (96) : 89 All 476. 

8. (’19) AIR 1919 Pat 36 (87) : 4 Pat L Jour 152. 
(One of several plaintiffs ordered to ap^iear in 
person — On his failure to so appear, suit should 
be dismissed as against him only.) 


(’26) AIR 1926 Uh 577 (578). (Newly added co- 
plaintiff failing to appear — Suit cannot be dis- 
missed against the original plaintiff.) 

Note 2 

1. (’82) AIR 1982 All 695 (696). 


0. 9 B. 1». 
Motes 1*2 


0. 9 B. 18: 
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Be-numbfif Buie 13 as Buie 13 (1) and add the following as sub-rule (2) : 

'*(2) The defendant shall, for service on the opposite party, present along with 
his application under this rule either — 

j as many copies thereof on plain paper as there are opposite parties, or 
(ii) if the Court by reason of the length of the application or the number of 
the opposite parties or for any other suflBcient reason grants permission in this behalf, 
a like number of concise statements/* 

MADRAS 

(1) , Be-number Rule 13 as Rule 13 (1) and insert the following as proviso to 
sub-rule (1) : 

“Provided further that no Court shall set aside a decree passed ex parte merely 
on the ground that there has been an irregularity in the service of summons, if it be 
satisfied that the defendant had notice of the date of hearing in sufficient time to 
appear and answer the plaintiff’s claim/* 

( 2) . Add the following as sub-rule (2) to Rule 13 : 

“(2) The provisions of Section 5 of the Indian Limitation Act, 1908, shall apply 
to applications under sub-rule (1)/* 

NAGPUR 

(1) . Add the following as an additional proviso : 

“Provided also that no such decree shall be set aside merely on the ground of 
irregularity in service of summons, if the Court is satisfied that the defendant knew, 
or but for his wilful conduct would have known of the date of hearing in sufficient 
time to enable him to appear and answer the plaintiff ’s claim. 

Explanation, — Where a summons has been served under 0. 5 R. 15, on an 
adult male member having an interest adverse to that of the defendant in the subject- 
matter of the suit, it shall not bo deemed to have been duly served within the meaning 
of this rule/* 

(2) , For the words “he was prevented by any sufficient cause from appearing,*' 
the words “there was sufficient cause for his failure to appear” shall be substituted, 

(3) , Existing Rule 13 shall be re-numbered as Rule 13 (1) and the following 
shall be inserted as sub-rule (2), namely : 

“(2) the provisions of Section 5 of the Indian Limitation Act, IX of 1908, shall 
apply to applications under sub-rule (1)/’ 

N.-W.F.P. 

Add the following as an additional proviso : 

“Provided further that no decree passed ex parte shall be set aside merely on 
the ground of an irregularity in the service of summons, if the Court is satisfied for 
reasons to be recorded that the defendant had knowledge of the date of hearing in 
sufficient time to appear on that date and answer the claim.” 

OUDH 

Between the words “was not duly served or that** and the words “he was 
prevented by any sufficient cause,” insert the words “notwithstanding due service of 
the summons,” and add the following further proviso : 

“Provided also that no ex parte decree shall be set aside under this role on the 
ground that the summons was not duly served, if the Court is satisfied that the 
defendant had information of the date of hearing sufficient to enable him to app^r and 
answer the plaintiff's daim. 
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Explanation, — Where a summons had been served under 0. 5 B. 16 on an 
adult male member haying an interest adverse to that of the defendant in the subject, 
matter of the suit, it shall not be deemed to have been duly served within the meaning 
of this rule.*’ 

RANGOON 

(1), Add the following as second proviso : 

'Provided also that no decree or order shall bo set aside under this rule merely 
on the ground that there has been an irregularity in the service of the summons, if the 
Court is satisfied that the defendant was aware of the date of hearing in sufficient time 
to enable him to appear and answer the plaintiff’s claim.” 

(.2), Substitute “decree or order” for “decree” wherever this word occurs in 
Buie 13. 

SIND 

Add the following further proviso : 

“Provided also that a decree passed ex parte shall not in the absence of good 
cause be set aside on the ground merely of irregularity in the service of tlie summons 
unless upon the facts proved the Court is satisfied that the defendant did not have 
notice of the date of hearing in sufficient time to appear and answer the plaintiff’s claim.” 


1. Legislative changes. 

2. Scope of the Rule. 

3. Applicability to execution proceedings. 

See Note 1 to 0. 9, (roneral. 

4. Decree passed by the Presidency Court 

of Small Causes. 

5. Decree passed by the Provincial Court 

of Small Causes. 

■6. When a decree can be said to be ex parte. 

7. Where a written statement is filed. 

8. Remedies in the case of an ex parte decree. 

9. Whether the remedies are concurrent. 

10. Hearing of application pending appeal. 

11. Hearing of application after disposal of 

appeal. 

12. Suit to set aside an ex parte decree — Ex 

parte decree obtained by fraud. 

13. Application to be made to the Court which 

passed the decree. 

14. Fresh vakalatnama, if necessary. 


15. Who can apply to set aside. 

16. Application by the legal representative 
of the defendant. 

17. Grounds for setting aside an ex parte 
decree. 

18. Summons not duly served. 

19. Sufficient cause. 

20. Minor defendant. 

21. Decree having been satisfied. 

22. **Upon such terms as to costs/’ etc. 

23. Proviso to the Rule. 

24. Inherent power of Court to set aside an 

ex parts decree. Soo Note 2 to Section 151. 

25. Effect of setting aside the ex parte decree. 

26. Ex parte decree against a firm. 

27. Dismissal of an application to set aside an 

ex parte decree, if can be restored. Sco 
Note 2 to O. 9, General. 

28. Limitation. 

29. Appeal. 

30. Revision. 


Other Topics ( miscellaneous) 

** Against him.'* See Note 23. Question as to service of summons on defendant 

Applications under this rule, how far proceedings decided — Fresh suit attacking it, if barred, 

in the suit. Sco Note 2. See Note 12. 

1. LegislatiYB changes.— 

The words “as against him” after the words “shall make an order setting aside 
the decree” have been newly added with a view to make it clear that the ex parte 
decree can only be set aside in favour of the defendant against whom it has been 
passed, unless it be that the proviso applies.^ 

The proviso to the rule is also new. 

Order 9 Rule 13 ^ Note 1 ' 

1. See the Statement of Objects and Reasons. 

3CP0. 105. 


0. 9 R. 18 
Note 1 
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2. Scope of the Role. — The object of the rule is to ensure, within reasonable 
limits as to public convenience, that every defendant shall have a hearing,^ and to 
place the successful applicant in the same position in which he would have been if no 
decree had been passed against him.^ An application under this rule is not strictly 
speaking an application for a re-hearing although it may result in it.^ The proceedings 
contemplated are not merely a branch of the suit which terminated when the ex yarte 
decree was passed; the suit itself does not revive until after the proceedings in the 
application are terminated successfully.^ The rule applies to suits^ and not to appeals^ 
inasmuch as separate and corresponding provisions have been made in Order 41 
therefor. This rule applies to orders passed ex parte in insolvency proceedings under 
the Provincial Insolvency Act, V of 1920, by virtue of Section 5 of that Act^ and also 
to decrees in arbitration proceedings under Schedule II of the Code.® 

An order setting aside an ex parte decree is a judgment within the meaning of 
Section 2, sub-section 9 ante and cannot therefore ‘'be altered or added to, save as 
provided by Section 152 or on review.**® See Order 20 Rule 3. 

Although it is the practice of the mofussil Courts to pass an order declaring a 
defendant ex parte, the Code does not in terms provide for an application to set aside 
such order. It is only when a decree has been passed that an application to set aside 
such decree has been expressly provided for by the Code.^® 

3. Applicability to execution prooeedings, See Note 1 to Order 9, General 
and also the undermentioned cases.^ 


4. Decree passed by the Presidency Court of Small Causes. — Section 37 
of the Presidency Small Cause Courts Act, XV of 1882, declaring the finality of small 
cause decrees, does not apply to an ex parte decree and an application will consequently 
lie under this rule to set it aside.^ Where an application is made under this rule and is 
dismissed, an application cannot bo made under Section 38 of that Act for a new trial.® 
was held in the case noted below® that under the rules framed by the Calcutta 


Note 2 

1. (’95) 22 Cal 981 (984). 

2. (’08) 31 Mad 454 (455). 

3. (’94 19 Bom 208 (210). 

4. (’27) AIR 1927 Lah 200 (207) : 8 Lah 54. 

5. Proceedings resulting in final decree are 
continuation of arid part of suits governed by this 
rule. Vide the followings cases : 

(*29) AIR 1929 All 279 (280) : 51 All 634. 

(’12) 13 Ind Cas 374 (874) (Cal). 

(’10) 5 Ind Cae 887 (388) (Cal). (Final decree for 
me&ne profits — Not execution proceeding.) 

(’10) 6 Ind Cas 306 (307) (Cal). 

(’19) AIR 1919 Mad 964 (965). 

(’22) AIR 1922 Nag 176 (178). 

Proceedings for ffersonal decree in mortgage suits 
are al^ part and in the nature of suits governed 
by this rule. Vide the following cases : 

(’30) AIR 1930 All 841 (843) : 52 All 889. 

(’05) 1 Nag L R 143 (145). 

also (’24) AIR 1924 Oudh 30 (30, 31) : 26 
Oudb Cas 194. (A case under 0. 9 R. 9.)] 

[But lee (’06) 9 Oudh Cas 288 (288).] 

6. (’69) 1 Ind Jour (O. S.) 68. 

(’67) 7 Suth W R 426 (426). 

7 . (’82) AIR 1982 Mad 68 (65). 

(’82) AIR 1982 Lah 522 (528). (Application is 
therefore governed by Art. 164, Limitation Act.) 


(*27) AIR 1927 Mad 897 (898). 

[See also (’08) 7 Cal L Jour 268 (269).] 

[But tee (’04) 8 Cal W N 468 (469, 470). {Ex 
parte order of adjudication as insolvent can 
bo set aside only under inherent powers.)] 

8 . (’28) AIR 1928 Mad 969 (971). 

(’22) AIR 1922 Pat 876 (378) : 1 Pat 48. 

(’16) AIR 1916 All 51 (51) : 38 All 297. 

(’25) AIR 1925 Cal 1010(1011). (A decree on the face 
of it inter partes cannot be treated as ex parte.) 
[See also (’14) AIR 1914 Sind 148 (148) : 8 Sind 
L R 110. (Under the Arbitration Act.)] 

[See however (’24) AIR 1924 Pat 603 (604) : 3 
Pat 839. (Decree itself not an ex parte decree.)] 

9. (’33) AIR 1933 Oudh 385 (386). 

10. (’39) AIR 1989 Mad 385 (385). 

Note 3 

1. (’84) AIR 1984 Mad 699 (699). (Eeld not 
applicable.) 

(’39) AIR 1939 Rang 116 (116) : 1989 Rang L R 
134. (0. 9 R. 18 has no application to execution 
proce^ngs but only to decrees in suits or in 
proceedings in administration or guardianship 
akin to suits.) 

Note 4 

1. (’92) 17 Bom 507 (609). 

2. ’05) 8 Cal L Jour 199 (201). 

3. (’03) 80 Oal 588 (592). 
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High Court, the Begistrar of the Court of Presidency Small Causes had no jurisdiction 
to entertain an application under this rule. 

5. Decree passed by the ProYinoial Court of Small Causes. — Section 17 
of the Provincial Small Cause Courts Act (IX of 1887) requires the deposit of the 
decretal amount or the furnishing of security as a condition precedent to the entertain- 
ing of an application to set aside an ex parte decree.^ Where security is furnished 
within the period of limitation but on its being found to be insufficient the deficiency 
is made up after the expiry of limitation, the provisions of Section 17 of the Provincial 
Small Cause Courts Act should be held to be complied with.^ 

Even whore the Small Cause Court by which an ex parte decree was passed has 
been abolished, thq requirements under Section 17 as to deposit or security should 
be complied with in tho case of an application to set aside the ex parte decree.^ 

An order setting aside an ex parte decree of a Provincial Small Cause Court is 
one passed under the Gode^ 

See also the Authors’ Commentaries on the Limitation Act, Article 164, Note 3. 


6. When a decree can be said to be ex parte. — The present rule is limited 
to decrees made ex parte under the provisions of Order 9 and does not govern other 
decrees, though ex parte, unless Order 9 has been extended to those decrees by other 
provisions in the Code.^ Thus, where a suit is decided under 0. 17 E. 3^ or 0. 11 E. 21i 
the decree is not ex parte so as to entitle the defendant to apply under this rule. The 
reason is that the Court is not empowered under those rules to proceed under Order 9. 
The decree referred to is clearly a decree passed either at the first hearing under Eule 6 
of this Order'"* or at an adjourned hearing under 0. 17 K. 2 road with Eule 9.^ Under 

0. 17 E. 2 specific provision is made for the Court to proceed under Order 9 and the 


Note 5 

1. (’06) 28 All 470 (472). 

(*34) AIR 1984 Nag 43 (43). 

(*10) 6 Ind CaR 400 (400) : 34 Mad 88. 

(’04) 8 Oal W N 355 (350). 

(’08 5 All L Jour 295 (297>. 

(’98) 2 Cal W N 693 (695). 

(’17) AIR 1917 All 484 (48.5) : 38 All 425. (Transfer 
of suit from Court of Small Causes to another 
Court — Tlio latter is to he deemed Small Gauge 
Court under S. 24, G. V. 0.) 

(’85) AIR 1935 Pesh 159 (160). (Dopoait not made 
in time — Application not maintainable.) 

(’38) 1938 All L Jour 742 (745). (Applicant 
depositing security of property instead of cash — 
Deposit made after thirty days of knowledge— 
Decree held could not bo set aside.) 

2. (’37) AIR 1937 Oudh 206 (207). (Ex parte dccroo 
in small cause suit— Application to set it aside 
filed with security bond— Security found insuffi- 
cient — Deficiency made good after limitation 
for application — Application held still main- 
tainable.) 

(’86) AIR 1936 Oudh 407 (409) : 12 Luck 287* 
[Nee also (’36) AIR 1936 All 871 (372). (Court 
ordering deposit of decretal amount — Court can 
condone delay in making deposit and extend the 
time.) 

(’86) AIR 1986 Mad 524 (524). (Delay in 
furnishing full security due to Court’s action — 
Judgment-debtor should not be penalised.)] 


3. (’34) AIR 1934 All 943 (944). (Proceeding for 
sotting aside ex parte decree of Small Cause Court 
is governed by S. 17, Provincial Small Cause 
Courts Act, and not by C. P. C. oven after Court 
of Small Causes is abolished.) 

4. (’35) AIR 1935 Mad 380 (381) : 58 Mad 687 (FB). 

Note 6 


1 . (’98) 2 Cal W N 676 (679). 

2. (’12) 14 Ind Cas 119 (120) (All). 

(’18) AIR 1918 Mad 787 (788). 

(’ll) 10 Ind Cas 770 (771) (Low Bur). 

(’22) AIR 1922 All 497 (499). 

(’15 AIR 1915 Mad 864 (865). 

(’18 AIR 1918 Pat 256 (257) ; 3 Pat L Jour 481. 
(’68 4 Mad H C R 254 (257). 

(’68 4 Mad H G R 56 (59). 

(’25 AIR 1925 Mad 316 (317). 

(’08) 35 Cal 1023 (1027). 

(’35) AIR 1935 Mad 210 (211) : 58 Mad 817. 

(’36) AIR 1936 All 670 (671). 

3. (’09) 2 Ind Cas 67 (68) (Cal). 

(’96) 18 All 241 (244). (Appearance by pleader 
with vakalat signed by a third person apply- 
ing for adjournment — Adjournment refused — 
Decree passed is ex parte.) 

4. (’28) AIR 1923 All 551 (552) : 45 All 618. 

(’79) 4 Cal 318 (321). 

(’96) 23 Cal 738 (753, 756, 759) (PB). 

(’14) AIR 1914 Cal 360 (361) : 41 Cal 956. 

(’26) AIR 1925 Oudh 360 (360). 

(’62) 8 Cal 272 (274). 


0. 9 R. 18 
Notes 4^ 
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Notes 6^ 


aggrieved party is also entitled in such a ease to the remedy provided for by this rule.^ 
A decree passed on default of appearance of the defendant at the hearing of a remanded 
suit is nevertheless an ex parte decree.® Similarly, a final decree passed in the absence 
of the defendant is an ex parte decree v^ithin the moaning of this rule.^ 

A decree cannot be ex parte when there is evidence already on record and the 
Court goes into the merits before decreeing the suit.® Thus, where both the parties 
have let in their evidence and nothing remains to bo done except arguments, the 
Court ought not to proceed to jyass an ex parte decree.® Similarly, where the defendant 
who has been summoned as a witness by the plaintiff fails to appear, the Court is not 
justified in passing an ex parte decree when the pleader for the defendant is ready to 
proceed with the case.^® Where the defendant actually appears, a mere failure on his 
part to adduce evidence will not make the decree passed an ex parte decree.^^ A 
defendant’s pleader on the day fixed for trial filed an additional written statement and 
applied for a fresh issue being framed. On such issue being framed, he applied for an 
adjournment and on adjournment being refused, reported no instructions and the trial 
proceeded. It was held that the acts of the pleader in filing the additional written 
statement and applying for the framing of a fresh issue were acts done by him in the 
conduct of the suit and towards the progress of the suit which had then been called 
on for hearing and that they constituted an appearance.^® 

Where a compromise decree is passed in a suit and a party applies to set it 
aside on the ground that the applicant was no party to the compromise and that he 
had given no authority to file the compromise, there is a conflict of opinion as to 
whether the application can be treated as one under this rule, for which see the 
undermentioned cases.^® 

The recitals on the record are not conclusive as to the character of the decree^^ 
and the defendant is entitled to show that the decree is, as a matter of fact, ex parte}^ 
7. Where a vritten statement is filed. — Where the defendant has filed a 
written statement in the case but fails to appear when the suit is called on for hearing, 
the decree passed is nevertheless an ex parte decree and can be set aside under 
this rule.^ 


5. (’96) 20 Bom 380 (382). 

(’33) AIR 1933 Nag 370 (872) : 30 Nag L R 94. 

(’95) 1895 Pun Re No. 82, p. 391. 

(’09) 1 Ind Gas 741 (741) : 36 Cal 189. 

(*96) 23 Cal 738 (753, 756) (PB). 

(’36) AIR 1936 All 619 (621). 

6. (’69) 1869 Pun Re No. 3. 

7. (’39) AIR 19.39 Oudh 111 (112) : 14 Luck 435. 

8 . (’16) AIR 1916 Oudh 335 (335, 336). 

(’31) AIR 1931 All 294 (801) : 53 All 612 (PB). 

(1865) 2 Suth W R 1 (1). 

(’69) 8 Beng L R App 121 (122). 

[Ree also (’75) 1 Bom 217 (218). (Issues framed 
in presence of defendant’s pleader — Plaintiff’s 
witnesses also cross-examined — Decree not ex 
parte though written statement was not filed.) 

9. (’24) AIR 1924 Lah 224 (225). 

10. (’09) 3 Ind Cas 45 (45) (Bom). 

11. (’12) 16 Ind Gas 911 (912) (Cal). 

[See also (’88) AIR 1988 Bom 470(471). (Defen- 
dant directed to file written statement—Ou his 
failure to do so within the time fixed, Court 
ordering that the case should be heard ex parte 
^Ordor only meaning that the case should bo 
heard in the absence of written statement and 


defendant and pleader present at hearing of suit 
and not prevented in any way from addressing 
Court — ^creo is not ex parte.) 

12. (’35) AIR 1935 Mad 210 (211) : 68 Mad 817. 
(A party who has appeared by his pleader cannot 
be allowed to claim to be ex parte from the mo- 
ment that his pleader when called upon to enter 
upon his defence, or in anticipation of that stage 
of the trial, has reported to the Court that ho 
has no instructions.) 

13. (’18) AIR 1918 Cal 822 (328). (Yes.) 

(’06) 8 Cal L Jour 168 (159). (Yes.) 

^15) AIR 1916 Cal 821 (821). (No). 

’16) AIR 1916 Cal 50 (50). (No). 

’70) 14 Suth W R 299 (300). (No). 

14. (’13) 20 Ind Cas 67 (68) (Cal). 

(’23) AIR 1928 Lah 281 (281). 

(’87) AIR 1937 Pat 17 (18). (If it is found that a 
particular defendant was not present at the time 
of the hearing of suit, the decree must be taken 
to be e« parte against him, in spite of the feet 
that decree as drawn up mentions his presence.) 

15. (’97) 1 Cal W N cxxvii (cxxviii). 

Note 7 

1. (’09) 4 Ind Cas 1167 (1167) : 81 Mad 505. 
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8. Eemedles in the ease of an ex parte deoree. — A defendant against 
\ 7 h 0 m an ex parte decree has been passed has four courses open to him, viz. — 

(1) to apply under this rule to set aside the ex parte decree,^ or 

(2) to apply for a review,® or 

(3) to appeal from the deoree,® or 

(4) to institute a suit on the ground of fraud.® 

See also Note 12 to Section 96. 


9. Whether the remedies are oonoarrent. — As to whether and how far the 

remedies 1 and 3 referred to in Note 8 above are concurrent, see Note 12 to Section 96. 

The defendant may apply for a review without applying under this rule* or 
even after an application under this rule has been rejected.® According to the High 
Courts of Calcutta* and Madras® the fact that an application for a review is made at a 
time when an application under this rule would be barred by limitation, is no ground 
for refusing a review. But the High Court of Lahore® has held contra, namely that 
no review can be granted in such a case and that the defendant cannot be allowed to 
evade the law of limitation. It is submitted that the former view is correct. If the 
party is entitled to a review, ho is equally entitled to apply for the same within the 
period of limitation proscribed therefor and not for any other application. 


10. Hearing of applioation pending appeal. — As has been seen in Note 12 
to Section 96 ante, the mere filing of an appeal does not take away the jurisdiction of 
the trial Court to entertain an application under this rule. In fact, such an application 
ought to be presented to the Court which passed the decree,* for, the decree continues 
to bo the decree of the primary Court until it is reversed, confirmed or varied in 
appeal.® The proceedings under this rule and in an appeal are entirely distinct in their 
scope and purpose and there is no possibility of any conflict between the judgments to 
be pronounced in the two proceedings.* 

Where a decree is ex parte against some defendants and contested against the 
rest, and the contesting defendants alone appeal without impleading the ex parte 
defendants as respondents, the application by the ex parte defendants ought to be 


(’69) 1 N W P H C R 154 (154). 

(’71) 6 Bong Ii R 688 (690, 691). 
j’2.5) AIR 1925 Oudh 717 (717, 718). 

[But «ee (’69) 11 Suth W R 5 (5). 

(’81) 3 Mad 264 (265).] 

Note 8 

1. (’29) AIR 1929 Gal 822 (325) : 56 Cal 21. 

(’20) AIR 1920 Lah 408 (409) : 1 1.ah 344. 

(’74) 22 Suth W R 218 (214). 

2. (’84) 6 All 65 (66). 

(’10) 8 Ind Gas 616 (618) (Bom). 

(’83) 13 Cal Ij Rep 254 (255). 

(’99) 8 Cal W N 375 (377). 

(’ll) 10 Ind Cas 894 (895) (Cal). 

(’19) AIR 1919 Mod 844 (844). 

(’69) 12 Suth W R 195 (197). 

(’07) 8 Nag L R 55 (65). 

[See (’06) 9 Oudh Cos 35 (37).] 

3. (’81) 8 Mod 264 (265). 

(’85) AIR 1985 Mod 196 (198). (Revision will lie 
in the ease of a small cause suit.) 

(’66) 6 Suth W R 86 (87). 

(’78) 2 All 67 (70, 71) : 6 Ind App 283 (PC). 

(’22) AIR 1922 Bom 267 (267) : 46 Bom 184. 

4. (’09) 1 Ind Cas 86 (88) (Cal). 


Note 9 

1. (’12) 15 Ind Cas 554 (554) (Cal). 

2. (’7.s) 20 Suth W R 284 (284). (Without an 
application being made for review, a Judge has no 
power to alter or amend his judgment propria 
motu.) 

3. (’I 2 ) 16 Cal W N 643 (644). 

4. (’20) AIR 1920 Mad 633 (634). 

5. (’12) 18 Ind Cas 318 (819) (Lah). 

(’20) AIR 1920 Lah 261 (262). 

Note 10 

1. (’21) AIR1921Mad568 (568, 569):44 Mad731. 
(’09) 32 Mad 416 (420) (FB). 

(’24) AIR 1924 Lah 224 (225). (An appeal from 
the ex parte decree does not alTect the appeal 
from an order rejecting an application for setting 
aside the ex parte decree.) 

(’09) 3 Ind Cas 468 (469) (Cal). (More filing an 
appeal does not preclude application under this 
rule.) 

(’ll) 9 Ind Cas 189 (192) : 38 Cal 394. 

(’16) AIR 1915 Cal 413 (414). 

(’I 7 ) AIR 1917 Nag 26 (28) : 14 Nag L R 86. 

2. (’1.5) AIR 1916 Cal 413 (414). 

3. (’08) 12 Cal W N 886 (887). 
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made only to the trial Gourt.^ Even if the ez parte defendants have been impleaded 
as pro forma respondents in appeal, it has been held by the Allahabad^ and Madras® 
High Courts that the proper Court to which application ought to be made is the trial 
Court ; the proper course in such a case is to get an adjournment of the hearing of the 
appeal to enable the party to apply to the trial Court, and not wait till the disposal of 
the appeal. 

11. Hearing of applioation after disposal of appeal. — As has been seen 
already in Note 12 to Section 96, where an ex parte decree has been confirmed in 
appeal, the Court of first instance has no jurisdiction to entertain or dispose of an 
application to set aside the decree, and if it does so its action is ultra vires} The 
reason is that the decree of the trial Court becomes superseded or merged in that of 
the Appellate Court® and the result of allowing an application would be to interfere 
with the decree of a superior Court, viz.t the Appellate Court.® The same principle 
will apply whore an application in revision had been preferred against the decree and 
such applioation has been decided.® The High Court of Madras has, however, held in a 
recent decision® that even after the disposal of the appeal the trial Court has jurisdiction 
to entertain and dispose of such an application. It is submitted that this view is opposed 
to the decision of the Privy Council in Brij Narain v. Tejpal Bikram}^ and is not 
correct on principle. 

But where the decree of the trial Court is not superseded or does not get 
merged in the appellate decree, the trial Court has power to entertain and deal with 
the application to set aside the ex parte decree. Thus, where the appeal is dismissed 
for default, there is no decree of the Appellate Court which can be said to supersede 
the decree of the trial Court so as to prevent the defendant from applying to the 
trial Court.^ Similarly, where the appeal is dismissed as having abated by reason of 
the omission of the appellant to implead the legal representatives of the deceased 
respondents, there is no merger of the decree of the trial Court in the decree of the 
Appellate Court.® when the ex parte defendants are not impleaded as parties 

to the appeal by other defendants, the decree of the Appellate Court does not prevent 
them from applying to the trial Court under this rule.® Where the ex parte decree 
declares the liability of two defendants separately and specifically and one of the 


4 . (*21) AIR 1921 Gal 248 (249) : 48 Cal 158. 
(*17) AIR 1917 All 298 (299). > 

(•18 AIR 1918 Mad 665 (666). 

(•82) AIR 1982 All 840 (842) : 54 All 423. 

6. (*24) AIR 1924 All 178 (175). 

6. (*22) AIR 1922 Mad 88 (88, 84). 

Note 11 

1 . CIO) 6 Ind Gas 205 (205) (All). 

(•07) 80 Mad 585 (586). 

(•17) AIR 1917 Cal 728 (780) ; 44 Cal 954. 

(’87) AIR 1937 Cal 548 (550). (Test to determine 
whether decree of trial Court has merged in 
appellate decree stated.) 

(’87) AIR 1937 Nag 881 (882). (Simultaneous 
application under 0. 9 K. 13 and appeal from ex 
parte decree — 'Appeal dismissed under 0. 41, 
R. 11— Decree of lower Court ceases to exist — 
Appellant should ask Appellate Court to stay 
proceedings or to take over to itself under S. 24 
(1) (b), C. P. 0., applications under 0. 9 R. 18 
—Original Court is right in dismissing applioa* 
tiou to set aside ex parte decree.) 

2 . (’15) AIR 1915 All 2 (8) : 87 All 208. 


1) AIR 1928 Pat 881 (834, 886, 337). 

;’29 AIR 1929 Oudh 35 (35) : 4 Luck 201. 

;’2l) AIR 1921 Oudh 141(142): 24 Oudh Cas 282. 
;’12) 15 Ind Cas 565 (566) : 8 Nag L R 51. 

(’01) 1901 Pun Re No. 4, page 11. 

(1900) 1900 Pun Re No. 30, page 101. 

(’26) AIR 1926 Cal 844 (844, 845). 

(’17) AIR 1917 Cal 728 (780) : 44 Cal 954. 

(’16) AIR 1916 Cal 225 (226). 

(’10) 6 Ind Cas 525 (527) (Cal). 

(’37) AIR 1987 Nag 381 (882). 

3 . (’09) 1 Ind Cas 186 (137) (Cal). 

4 . (’84) AIR 1984 All 184 (136) : 56 All 608. 

5. (’27) AIR 1927 Mad 722 (728, 724). 

6 . (’10) 87 Ind App 70 (77) : 82 All 295 (PC). 

7 . (’17) AIR 1917 All 892 (898) : 89 All 898. 

8. (’24) AIR 1924 Cal 880 (882, 885): 51 Cal 715. 
(’21) AIR 1921 Cal 248 (249) : 48 Gal 158. 

9. (’ll) 12 Ind Cas 669 (671) (Cal). 

(’17) AIR 1917 All 281 (289) : 89 All 18. 


;’12) 18 Ind Cas 877 (880) (Cal). 

(’82) AIR 1982 Cal 778(774): 86 Cal WN 747 ( 749 .) 
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defendants appeals against the decree, an application by the other defendant to set 
aside the ex parte decree may be made to the trial Court.^^ 

In the case of an application to set aside an ex parte final decree, it is only the 
original Court which passed the decree and not the Appellate Court which confirmed 
the preliminary decree that has got the jurisdiction to entertain the application.'^ 

12. Suit to set aside an ex parte decree— Ex parte decree obtained by 
fraud. — As has been seen in Note 61 to Section 9, fraud vitiates the most solemn 
transactions. A suit will, therefore, lie to set aside an ex parte decree on the ground of 
fraud.' Thus, if the plaintiff suppresses the fact of a compromise effected and obtains 
an ex parte decree, the decree can bo set aside by a separate suit.^ If the decree is 
tainted with fraud, any sale which has taken place in pursuance of the decree can also 
be set aside.'* But the fraud alleged must he extraneous to everything which has been 
adjudicated upon by the Court and the defendant cannot be allowed to get round the 
rule of res judicata by simply proving that the ex parte judgment is wrong.^ The 
falsity of the claim on which the former suit was based will not in itself amount to 
fraud in obtaining the decree in such suit and a suit will not lie to set aside the decree 
on the ground of such falsity.® But it has been hold that where non-service of 
summons in the previous suit has not been found to bo fraudulent, it is permissible to 
go into the merits of the previous suit to see if there was a motive for wilful or 
fraudulent suppression of the notice or summons in order to obtain a decree based on a 
false claim.® 

In a suit to set aside the ex parte decree on the ground of fraud, the omis lies 
on the party suing to show that there was some fraud in relation to the proceedings 
of the Court.^ The mere fact that a decree is ex parte does not show that there has 
been no service of summons. On the other hand, the presumption is that the Court 


(’88) AIR 1938 Oudh 11 (12). 

[See also (’82) AIR 1982 All 840 (841) : 54 All 
428. (Case whore defendant was made a party 
in appeal but was not served with ex parte 
notice of appeal.) 

(’ll) 12 Ind Gas 669 (672) (Cal). (Ex parte decree 
against some defendants — Plaintiff's appeal 
against contesting defendants only — Self-con- 
tained appellate decree — Ex parte defendants 
can apply to lower Court to set aside decree.)] 

10 . (’82) AIR 1982 All 840 (841) : 54 All 423. 
[See also (’84) AIR 1934 Lah 1016 (1017). (The 

fact that a person has been impleaded as a pro 
forma respondent in the ap^l does not in 
any way affect the jurisdiction of the trial 
Court so far as the setting aside of the ex parte 
decree against such person is concerned.)] 

11. (’16) AIR 1916 Low Bur 20 (21) : 8 Low Bur 
Rul 450. 

Note 12 

1 . (’20) AIR 1920 Lah 164 (165). 

<’88) AIR 1983 Rang 123 (128). (Plaintiff must 
clearly and specifically set out in the plaint the 
fraud that is alleged.) 

’28) AIR 1928 Cal 425 (426). 

’ll) 11 Ind Cas 626 (628): 88 Cal 986. (Court 
must rip up the whole matter for determining 
whether there has been fraud in the procurement 
of the decree.) 

(’20) AIR 1920 Bom 851 (852). 

(’27) AIR 1927 Rang 281 (282) : 5 Rang 471. 


(’26) AIR 1926 Nag 388 (888, 389). 

(’26) AIR 1926 Bom 63 (63). 

[See (’35) AIR 1935 Nag 66 (67) : 31 Nag L R 
159. (Where a plaintiff suing for the recovery 
of purchase price of goods omits to state in the 
plaint, that* goods remain in his possession, 
such omission docs not amount to any fraud or 
false averment so as to enable defendant to suo 
for sotting aside an ex parte decree.)] 

2. (’14) AIR 1914 Mad 158 (159). 

(1857) 8 Moo Ind App 91 (102) (PC). 

3. (’07) 5 Cal L Jour 328 (381). 

(1900) 27 Cal 197 (200). 

4 . (’16) AIR 1916 Mad 364 (865); 38 Mad 203. 

5. (*27) AIR 1927 Pat 183 (185) : 6 Pat 458. 

(’86) AIR 1936 Pat 135 (136). 

(’37) AIR 1937 Pat 384 (384). 

(’37) AIR 1937 Sind 18 (l9) : 30 Sind L R 405. 

6 . (’86) AIR 1936 Pat 135 (136). (A I R 1927 
Pat 183, Followed.) 

[See also (’37) AIR 1937 Pat 384 (385).] 

7 . (’20) AIR 1920 Pat 246 (248). 

(’16) AIR 1916 All 93 (95). 

(’20) AIR 1920 Cal 126 (129). 

(’26 AIR 1926 Lah 86 (86. 87). 

(’87) AIR 1937 Pat 384 (384). (Onus is on plain- 
tiff to ^rove that non-service of processes in for- 
mer suit was due to fraud-— If non-scrvico is not 
found in itself to bo fraudulent then it is neces- 
sary to go into question whether original claim 
was fraudulent or not.) 
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was satisfied as to due service of summons before proceeding ex •parte? 

A suit is maintainable notwithstanding the fact that it has not been preceded 
by an application under this rule^ or that an application was filed under this rule and 
proved infructuous.^^ But, where the question raised in the suit has already been 
decided adversely to the applicant in an application under this rule, such decision will 
operate as res judicata and will bar the re-opening of the same question in the suit.^^ 
Further, no suit can be entertained where the only question submitted is one that 
could, and should have been dealt with under this rule.^^ For instance, where the only 
fraud alleged is bare non-service of summons^ no suit can succeed.^^ It is quite a 
different matter, however, where the whole suit is attacked on the ground of fraud 
and the incident of improper or defective service is relied on as one of the indicia of 
fraud.^* As the Judicial Committee observed in Khagendra Nath v. Pran Nath 
(I. L. B. 29 Calcutta 395), 0. 9 B. 13 assumes the existence of a real suit and has no 
application where the suit itself is attacked on the ground of fraud and the fraudulent 
and violent incidents of its progress, e. g., at the stage of service are treated as parts 
and indicia of a whole. A fraudulent suppression in the matter of the service of 
summons can afford a sufficient ground for setting aside the ex parte decreo.^^ Thus, 
where the plaintiff got summons served on a wrong person suppressing the father's 
name of the real defendant, and knowing full well that the defendant was not a 
partner got him impleaded as a partner, it was held that the decree was tainted with 
fraud.^® Similarly, where the plaintiff falsely and intentionally represented to the Court 
that the defendant was away in a distant place and got substituted service effected, 
the decree passed in the case was held to be vitiated by fraud.^^ 


8. (*23) AIR 1923 Pat 406 (407). 

9. (*17) AIR 1917 Upp Bur 9 (10) : 2 Upp Bur 
Rul 106. 

(’26) AIR 192.5 Rang 200 (201) : 3 Rang 65. 

(’16) AIR 1916 Cal 876 (878). 

10. (’12) 14 Ind Cas 845 (846) (Cal). 

(’88) AIR 1933 Rang J23 (123). 

(’24) AIR 1924 Pat 24l (242). 

(’01) 28 Cal 475 (478) (P C). 

(*99) 21 All 289 (290). 

(’09) 1 Ind CaR 86 (88) (Cal). 

(’36) AIR 1986 Mad 161 (168) : 69 Mad 770. 

11. (’37) AIR 1937 Lah 614 (616). (Ex parte 
decree — Application to set aside, on ground of 
fraud in service of summons, dismissed— Appeal 
also dismissed — Subsequent suit on same ground, 
held barred by res judicata.) 

(’85) AIR 1935 Pat 458 (458) : 14 Pat 489. (De- 
cision in an application under 0.9B.18 that 
the summons was duly served is res judicata 
and no further suit will lie on the ground that 
the summons had been fraudulently suppres- 
sed.) 

12. (’14) AIR 1914 Sind 63 (68) : 8 Sind L R 81. 
(’83) AIR 1983 Cal 274 (277) : 60 Cal 98. (Plain- 
tiff giving wrong address of defendant, but tak- 
ing no part in service of summons — Service is not 
deliberately suppressed nor is decree obtained by 
fraud.) 

(’10) 8 Ind Cas 699 (600) (Low Bur). 

\Bee also (’37) AIR 1937 Lah 614 (615). (Appli- 
cation under this rule dismissed— Suit on same 
ground held barred by res jydicata.)'\ 

13. (’28) AIR 1928 Pat 327 (829). 

(’35) AIR 1985 Gal 95 (96). (Fraudulent suppres- 


sion must bo proved.) 

(’10) 7 Ind Cas 163 (163) (Cal). 

(’07) 29 All 212 (218). 

(’12) 16 Ind Cas 5 (6) (All). 

(’10) 5 Ind Cas 198 (199, 200) ; 37 Cal 197. 

(’30) AIR 1930 Sind 298 (299) : 24 Sind L R 282. 
(’35) AIR 1985 Cal 96 (96). (Proof of non-service 
of summons is not sufficient to set aside decree 


— Fraudulent suppression of summons and 
fraud of defendant must be proved). 

(’87) AIR 1937 Pat 884 (884). (Decree passed by 
competent Court cannot be set aside by suit 
simply on the ground that there was no service 
of summons or notices— It may, from the circum- 
stances of a case, be established that the non- 
service of summons was itself fraudulent.) 

(’36) AIR 1936 Pat 185 (186). 

14 . (’1902) 29 Cal 895 (400) : 29 Ind App 99 
(P C). 

(’28) AIR 1923 Pat 242 (244) : 2 Pat 335. 

(’17) AIR 1917 Pat 161 (168). 

15. (’10) 5 Ind Cas 198 (199, 200) : 37 Cal 197. 
’94) 21 Cal 605 (609). 

’20) AIR 1920 Cal 773 (774). 

’17) AIR 1917 Pat 529 (630). 

’15) AIR 1915 All 163 (163) : 37 All 189. 

[See (’37) AIR 1937 Cal 738 (739). (No proper 
service as required by Section 148 (g), Ben^ 
Tenancy Act — Separate suit to set aside rent 
decree does not lie, unless there is fraud regard- 
ing service or Court is kept in ignorance of 
real state of affairs.)] 

16. (’22) AIR 1922 Sind 20 (21): 16 Bind L R 109. 

17. (’14) AIR 1914 Lah 460 (452): 1914 Pun Re 
No. 65. 



SETTING ASIDE EX PABTE DEOBEB 


1673 


The mere fact that the ex parte decree has been procured by false or perjured 
evidence is no ground for setting it aside. Something more should be proved in support 
of the allegation of fraud.^^ 

Where the very question of fraud has been already in issue and agitated 
between the same parties and decided upon in an application under this rule, the 
decision will operate as res judicata in a separate suit.^" 

The question whether the original suit itself is revived after the ex parte decree 
in that suit has been set aside in a subsequent suit, depends on the issues and the 
actual decision in the later suit.^® 

If the ex parte decree be not set aside it is final and will operate as res 
judicata?^ 

See also Note' 19 to Section 11. 

18. Application to be made to the Court which passed the decree. — Tho 

rule requires an application by the defendant for an order to set aside tho decree.^ 
The application under this rule ought to be made to the Court which passed the decree 
though the presiding Judge may bo different.^ Where, however, by reason of territorial 
re-adjustment, the Court itself becomes different, the defendant is not debarred from 
applying to the Court which is seised of the matter.® 

According to the undermentioned case of tho High Court of Madras* an 
application should be made only to the trial Court oven after disposal of tho appeal 
against the ex parte decree. This view, as has been seen in Note 11 above, cannot be 
accepted as correct. In an earlier decision of tho same High Court® it was held that the 
High Court can, in second appeal, entertain an application for setting aside an ex parte 
decree passed by the trial Court. 

An application under this rule is not bad merely because it omits to give tho 
names of some of the decree-holders.® 

14. Fresh yakalatnama, if necessary.— A pleader who had duly appeared 
in the suit is not obliged to file a fresh vakalatnama for the purpose of an application 
under this rule.^ 

18. Who can apply to set aside. — The application under this rule is not 
limited to tho case of a sole defendant wlio has not appeared or, where there are more 
defendants than one, none of them had appeared; any one of several defendants against 


18. (’27) AIR 1927 Cal 84 (80). 

(’20) AIR 1920 Pat 741 (741) ; 5 Pat L Jour 259. 
(»19) AIR 1919 Cal 652 (652). 

(’25) AIR 1926 Cal 663 (664). 

(*16) AIR 1916 Cal 69 (69). 

(’19) AIR 1921 Mad 1044 (1046): 41 Mad 743 (FB), 
(’19) AIR 1919 Oudh 272 (276) ; 22 Oudh Cag 60. 
(’36) AIR 1986 Bind 212 (212). 

19. (’17) AIR 1917 Cal 649 (661). 

(*18) AIR 1918 Cal 125 (126). 

’17) AIR 1917 Mad 894 (895). 

(’24) AIR 1924 Pat 238 (289) : 2 Pat 833. 

(*07) 29 All 608 (612). 

(’21) AIR 1921 Pat 12 (13) ; 6 Pat L Jour 1. 

(’24) AIR 1924 Pat 769 (770). 

(*97) 24 Gal 546 (549, 550). 

20. (’81) AIR 1981Pat204(205):10Pat 516 (FB). 

21. (’14) AIR 1914 All 886 (889). 

(’10) 8 Ind Gas 282 (288) (Lah). 

(’10) 6 Ind Gas 860 (860) (Gal). 


(’20) AIR 1920 Lah 88 (89), 

Note 13 

1. (’36) AIR 1936 Oudh 60 (51) ; 11 Luck 519. 
(Mortgage decree — Execution — Kx parte order 
against judgment-debtor amounting to decree — 
Decree-holder’s application under 0. 34 R. G 
opposed by judgment-debtor filing W'rittcn state- 
ment — No request to sot aside ex parte decree — 
Written statement held could not bo treated as 
application under 0. 9 R. 18.) 

2. (’68) 10 Suth W R 166 (157). 

(’90) 1890 Pun Re No. 168, page 616. 

3. (’22) AIR 1922 Mad 10 (12): 40 ^Tad 1. 

4. (’27) AIR 1927 Mad 722 (723, 724). 

5. (’16) AIR 1916 Mad 641 (641). 

6. (’36) AIR 1936 Gal 606 (607) : 62 Cal 1057. 

Note 14 

1. (’22) AIR 1922 Bom 207 (209) : 47 Bom 11. 
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O* 9 E« IS whom the decree is ex parte can apply.^ The words ‘against the defendant” do not 
Jlotes 15-17 necessarily imply that t he only defendant against whom relief has been in terms granted 
by the decree can apply lor an order to set it aside ; they are comprehensive enough to 
include a case in which the decree adversely affects the rights of a contesting defendant. 
Thus, where the real question is whether the plaintiff or the contesting defendants are 
really entitled to the claim in suit and an ex parte decree is passed, the contesting 
defendants are competent to apply under this rule.^ But a person who is not a party 
though he may be interested in the suit is not entitled to apply under this rule.^ Nor 
can a person who though a formal party but against whom nothing is said in the 
operative portion of the decree^ or who has been expressly exempted from the decree, 
apply under this rule.^ It follows that a person against whom the suit is dismissed 
cannot apply.® 

The Court cannot suo motu set aside an ex parte decree without there being an 
application by the party 

16. Application by the legal peppesentative of the defendant. — When a 
•defendant dies after an ex parte decree is made against him, his legal representative can 
apply under this rule to set it aside.^ The reason is that the legal representative enjoys 
the same rights and liabilities as the original defendant. The contrary view expressed 
in the undermentioned cases® that the provision only authorises applications by the 
defendant against whom an ex parte decree was passed is not correct under the present 
Code having regard to Section 146. 

Where proceedings under this rule have been already initiated by the defendant, 
his legal representative is entitled to continue the same.® See also Section 146, Notes 2 
and 7 for fuller discussion. 


17. Gpounds fop setting aside an ex parte decree. —In an application under 
this rule, the Court has to satisfy itself (a) whether the summons has not been duly 
served or (b) whether the applicant has been prevented by sufficient cause from 
appearing.^ The words in the rule are imperative and if either of these conditions is 
satisfied, the Court is bound to set aside the ex parte decree and cannot refuse it on any 
other ground.® Thus, the fact that the defendant did not take out summons to his 
witnesses is no ground for refusing the application if otherwise the conditions of this 
rule are satisfied.® Conversely, where either of these conditions is not satisfied the Court 
has no jurisdiction to grant the application for any other reason.® Thus, where a suit 


Note 15 

1. (»04) 8 Cal W N 621 (625). 

2. (’34) AIR 1934 All 163 (164) : 66 All 578. 

3. (’26) AIR 1926 Cal 1015 (1015). 

4. (’04) 1 All L Jour 470 (472). 

5. (’21 61 Ind Gas 484 (485) (All). 

6. (’ll) 11 Ind Cas 141 (142) (All). 

(’27) AIR 1927 Mad 227 (228). (Some defendants 
sailing with plaintiff — Withdrawal ordered in 
their absence— Petition by them to set it aside 
and allow them to continue the suit — Not sus- 
tainable.) 

7. (’27) AIR 1927 Lah 872 (372). 

Note 16 

1. (’28) AIR 1928 All SO (80). 

<*02) 29 Gal 88 (85). 

<’08) 1908 Fun Re No. 86, page 118. 

<’15) AIR 1915 Mad 1204 (1205) : 21 Ind Cas 568 
(569) : 88 Mad 442. (Executor of a deceased 


defendant can apply.) 

(’25) AIR 1225 Oudh 870 (371): 27 Oudh Cas 299. 
(Legal representative can apply though not 
brought on record.) 

2. (’05) 28 Mad 861 (862). 

(’99) 21 All 274 (276). 

3. (’07) 29 All 574 (575). 

Note 17 

1. (’25) AIR 1925 Lah 677 (577). 

(’85) AIR 1935 All 565 (666). 

2. (’99) 26 Cal 267 (272). 

(’25) AIR 1925 Gal 627 (628) : 52 Gal 179. 

(’66) 5Suth WRMisoll (12). 

3. (’28) AIR 1928 Nag 75 (76). 

4. (’80) AIR 1980 Rang 152 (152). 

I ’88) AIR 1983 All 601 (608). 

I ’81) AIR 1981 All 294 (296) : 58 All 612 (fi*^- 
I ’16) AIR 1916 Mad 487 (488). 

I ’18) 18 Ind Cas 860 (862) (Mad). 
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is restored to file under Buie 9, ante^ and the Oourt passes an ex parte decree on the 0« 9 R« 18 
same day on account of the feict that the defendant 'was not ready to go on with the Notes I7"d8 
trial, it has been held that the decree could not be set aside under this rule.^ In such a 
case the decree is, however, illegal and can be set aside in appeal or revision as the 
case may be. 

The Court should decide upon evidence® or proper affidavits^ and come to a 
definite finding as to the facts alleged in the application.® An application under this rule 
in rent suits under the Bengal Tenancy Act,® and the Orissa Tenancy Act^® must 
contain a statement of the injury sustained by the applicant by the ex parte decree, 
and must also be accompanied by a deposit in Court of the amount of rent admitted 
due by the applicant unless the Court otherwise directs. 

See also the undermentioned case^^ decided under the further proviso added by 
the High Court of Allahabad. 

18. Sammons not duly serired. — The onus of proving that the summons 
has not been duly served is upon the applicant claiming the benefit of this rulo.^ If 
ho makes out that the necessary proof of due service required by Buie 6 was not given 
before the Court proceeded ex parte, the decree ought to be set aside.^ But a mere 
assertion of ignorance on the part of the defendant is not enough to prove want of due 
service.® The Court must decide the matter upon enquiry and upon evidence.^ 

Although in the first instance the onus lies on the applicant, it will shift to the 
opposite party whore the service is not on the defendant personally but on his 
gumasta, and he must show that the provisions of 0. 5 B. 12 or E. 13 were complied 
with.® It is necessary in each case for the Court to see that tho serving officer has used 


(\%) AIR 1936 Mad 49 (49). (If tho Court sets 
tho docrco aside on terms on the ground that 
he has a good defence, that order is without 
jurisdiction.) 

(’38) AIR 1988 Cal 797 (798). (Defendant served 
with summons months before suit fixed for ex 
parte hearing — Being absent when suit hoard 
ex parte decree passed — Applying same day for 
time to file statement — Ex parte decree held 
could not be set aside.) 

•(’87) AIR 1937 All 691 (693). (An applicant 
seeking to avail himself of the rule must comply 
with the conditions laid down in tho rule, i. e., 
ho must satisfy the Court either that the sum- 
mons was not duly served or that he was pre- 
vented by any sufficient cause from appearing in 
Court when the suit was called on for hearing.) 
[See (’36) AIR 1986 Mad 624 (524). (Where a 
Court decides to set aside an ex parte decree 
under 0. 9 R. 13 although it is not obligatory 
on tho Court to state reasons why ex parte 
decree should be sot aside, it is most desirable 
that it should state why it thinks the ex parte 
decree should be set aside.)] 

5. (’85) AIR 1935 Mad 196 (197). 

6. (»26) AIR 1926 Mad 1264 (1265). 

7. ’18) 21 Ind Cas 457 (457) (Mad). 

8. (’26) AIR 1926 Oudh 118 (119). 

(’20) AIR 1920 Pat 621 (622). 

9. Tho Bengal Tenancy Act (VIII of 1885), 
Section 163-A. 

(’21) AIR 1921 Pat 284 (286). 

10. The Orissa Tenancy Act (11 of 1918), S. 205. 

11. (’38) AIR 1988 All 165 (166). (Ex parte de- 


creo — Irregularity in service of summons — Defen- 
dant aware of hearing — No ground for setting 
aside.) 

Note 18 

1. (’24) AIR 1924 Pat 446 (447) : 3 Pat 236. 

(’33) AIR 1933 Lah 288 (289). 

(’33) AIR 1933 Rang 156 (157). 

(’28) AIR 1928 Mad 655 (665). 

’75) 24 Suth W R 262 (262). 

’28) AIR 1928 Nag 80 (80) : 22 Nag L R ICO. 

2. (’01) 23 All 99 (100, 101). 

3. (’26) AIR 1926 Mad 568 (559). 

(’28) 108 Ind Cas 753 (754) (Mad). 

4. (’ll) 9 Ind Cas 31 (82) (All). 

(’23) AIR 1923 Mad 27 (28). 

(’74) 21 Suth WR 242 (243). 

(’66) 6 Suth W R Misc 36 (37). 

(’36) AIR 1935 Posh 137 (139). (Decree passed ex 
parte on substituted service — Application to set 
aside — Applicant must be given chance to prove 
that he has not been served according to law.) 
[See (’85) AIR 1935 All 499 (500). (Where a 
fraud is committed on a defendant in that notice 
of the proceedings is not served on him at all or 
there is some misroprosontation which makes 
him believe that the nature of the proceeding 
is different from what it really is, the defendant 
has really had no opportunity to appear before 
the Court and put his case before it. A fraud of 
this kind has always been held to vitiate the 
entire proceedings and invalidate the exparte 
order, which might have been jiassed against 
the absent defendant.)] 

5. (’18) 21 Ind Cas 922 (922, 923) (Mad). 
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0* 9 Ri 18 all due and reasonable diligence with a view to find out the defendant before affixing 
Hote 18 the summons.^ 

Although the words “duly served*’ would appear to relate to the method of 
service, yet, a summons cannot be said to be duly served if it is a misleading document 
having no relevance to the real proceeding which is contemplated and having no 
reference to the order ultimately passed because, under such circumstances, service, 
even if etTected, is a mere sham.^ Where the summons has not been served because it 
contained the wrong name of the defendant’s father,® or where the summons is served, 
not upon the defendant, but on his brother,® or where the service is by registered post 
and the defendant denies receipt of the same,^® or where, in the case of a substituted 
service, there is nothing on record to show that the provisions of 0. 6 Br. 19 and 20 
were complied with,^^ or where the order for substituted service was obtained by 
misrepresentation or fraud or where the defendant is not served in sufficient time to 
enable him to appear and defend,^® the Court is justified in setting aside the ex parte 
decree. The unrebutted oath of the applicant that he was not served has been held to 
be sufficient proof of non-service.^^ The affidavit of the serving officer is admissible in 
evidence to show service of summons. But when service is denied it is desirable that 
the serving officer is put in the witness-box so that he can be cross-examined by the 
party denying service.'® 

Appearance before the registration of suit in a proceeding for the appointment 
of a guardian ad litem does not dispense with the service of suit summons.'® Where 
the summons has not been duly served the fact that the defendant knew of the suit 
will be no ground for not restoring the suit.'^ Where, however, the defendant has 
refused the summons'® or has wilfully or carelessly failed to appear after due sei’vice,'® 
the ex parte decree cannot be set aside. Similarly, a mere irregularity in service of 
summons on a co-defendant^® or on the defendant himself, where he has waived 
the irregularity by accepting the summons, is not sufficient to set aside the ex parte 
decree.^' < 


6. (’26) AlH 1926 Cal 327 (830, 338). 

(’24) AIR 1924 Lah 233 (233). 

(’18) AIR 1918 All 331 (381). 

7. (’24) AIR 1924 All 818 (823) : 46 All 864. 

8. (’91) 1891 Bom P J 142 (142). 

9. (’ll) 9 Ind Cas 763 (768) (Mad). 

also (’37) AIR 1937 Pat 17 (19). (A service 
of summons on the karta is not a service on 
other members of the family who are impleaded 
in suit as they may have their own defence to 
make.) 

(’35) AIR 1935 All 660 (662). (Summons intended 
for a pardanaahm lady served on a male mem- 
ber, when the lady is inside the house— Service 
not sufficient.)] 

10. (’22) AIR 1922 Bom 877 (377) : 46 Bom 180. 

(’86) AIR 1986 Pesh 199 (200). (There is no legal 

justification for proceeding ex parte against 
defendant on the ground that the summons was 
sent to him by post irrespective of the fact whe- 
ther he received it or not. And 0. 9 R. 18 as 
amended by the Judicial Oommissionor’s Court, 
Peshawar, docs not apply to an ex parte decree 
BO passed. For, that rule applies only when there 
is irregularity in the service of summons. In 
this case there is no service of summons.) 

11. (’26) AIR 1926 Lah 799 (800). 


(’24) AIR 1924 Lah 191 (191). 

(’80) AIR 1980 Lah 560 (560). 

[See also (’34) AIR 1934 Cal 745 (747). (Even 
though substituted service may be considered 
as personal service on the defendants under the- 
provisions of O. 5 R. 20 this cannot preclude 
the defendants from afterwards showing that in 
fact there had been no service on them at all 


and that the order for substituted service was 
procured on misropresontation of facts.)] 

12. (’84) AIR 1934 Gal 745 (747). 

(’85) AIR 1985 Lah 129 (129). 

13. (’70) 7 Bom U 0 R A 0 188 (139). 

(’05) 27 All 192 (193, 194). 

(’70 14 Suth W R 401 (402). 

('ll) 11 Ind Cm 433 (484) (Sind). 

(’76) 2 Bom 449 (452). 

14. (’24) Am 1924 Rang 386 (836). 

(’70) 18 Suth W B 237 (239). 

15. (’86) Am 1986 Mad 660(661) : 69 Mad 1049. 

16. ’18) 18 Ind Cm 711 (712) : 85 AU 168. 

17. (’16) AIR 1916 Cal 181 (184) : 48 Cal 447. 
(’32) Am 1982 Pat 150 (162). 

18. (’26) AIR 1926 Rag 866 (867). 

19. (’78 10 Beng L R 68 (70, 71). 

20. (’69) 8 Bang L B App 7 (9). 

21. (’14)Arai914Nag78(74):10NagLBli4. 
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The summons referred to is the first summons issued to the defendant giving 
him notice of suit and not of any application made during the course of the suit.^^ 

See also Order 6 generally. 

19i SllflBoient cause. — See Order 9 Buie 9 Notes 8, 'sufficient cause.” It may, 
among other things, include a fraudulent suppression of summons from the knowledge 
of the defendant.^ 


20. Hinor defendant. — If a minor defendant is properly represented in the 
suit an ex parte decree is as binding upon him as a decree in a contested suit,^ and 
cannot bo set aside on the ground that he has not boon served with the notice of the 
intention to appoint a court-officer as guardian ad litem? As to whether a minor can 
apply to set aside an ex parte decree where he has not been properly represented ^ 
there is a conflict of judicial opinion. The High Court of Madras*^ and the Judicial 
Commissioner’s Court of Nagpur^ have held that the minor in such a case cannot be 
regarded as a party to the suit at all, that the decree passed is in effect a nullity and 
the Court cannot re-opeti the suit under this rule. On the other hand, the High Court 
of Allahabad,^ and the Chief Court of Oudh^ have held that he is entitled to apply 
under this rule. In the undermentioned case^ decided by the Patna High Court the 
Judges differed on this point. 

But the mere fact that the guardian did not appear or that the court-guardian 
failed to appear owing to want of instructions,® or that there are mere irregularities in 
the matter of the appointment of a guardian,® is not a sufficient ground for setting aside 
the ex parte decree. But it has been held that whore tlio guardian has wrongfully or 
negligently allowed a claim against a minor to be decreed ex parte, the decree can bo 
set aside under this rule.^® See also Note 8 to Order 9 Rule 9. 


It is, however, open to the minor to impeach an ex parte decree got against 
him by a separate suit in cases where he can show that the guardian has been guilty 
of fraud or gross negligence^^ and if his interests were prejudiced thereby.^* The fact 
that he has not applied under this rule is no bar to the suit.^^ 


I 22. (’23) AIR 1923 Nmr 13 (15). 

Note 19 

1. (’31) AIR 1931 Pat 204(205) : 10 Pat 510 (PB). 
[See also (’80) C Cal L Rop 09 (70).] 

Note 20 

1. (’17) AIR 1917 Pat 700 (700). 

2. (’24) AIR 1924 P.at 772 (773). 

(’18) AIR 1918 Mad 545 (547). 

3. (’24) AIR 1924 Mad 489 (489). 

(’20) AIR 1920 Mad 713 (714). 

4. (’22) AIR 1922 NaR 249 (250) : 18 Nag L R 138. 

5. (’23) AIR 1923 All 213 (214). 

(•33) AIR 1933 All 110 (117) : 55 All 136. 

6. (’27) AIR 1927 Oudh 173 (174). 

7. (’19) AIR 1919 Pat 61 (64). (Per Jwala Pra- 
Had, J.— Minor is entitled bo apply — But Mul- 
lick, J. has held that the decree is a nullity.) 

8. (’01) 6 Cal W N 68 (59). 

( 07) 9 Bojii L B 1099 (1101). 

(’SCi) AIR 1986 Mad 961 (962). (More absence of 
^(uardian is no ground for setting aside ex parte 
) decree when there is nothing to show that the 
Kuardian has betrayed the minor’s interests.) 
(’35) aIB 1986 Mad 436 (486) : 58 Mad 1045. 
(Mere absence of guardian is no ground for set- 
ting aside ex parte decree.) 


[But see (’35) AIR 1935 M:id 190 (197). (Suit 
by minor dismissed for default should bo 
restored whether next friend hadsuffieienlciiuso 
or not for non-appearance.)] 

9. (’12) 15 Ind Cas 903 (904) (All). 

(’20) AIR 1920 All 545 (545) : 49 All 123 (FB). 

10. (’35) AIR 1935 Mad 435 (430) : 58 ]\Iad 1045. 
(But whore the minor defendant has no case to 
pnt forward and the guardian absents himself 
only on account o! his realising this, thoca; paiie 
decree cannot l)e set aside.) 

(’36) AIR 1936 Mad 961 (9G2). (Do.) 

(’34) AIR 1934 Mad 428 (429) : 67 Uad 1069. (6 
Cal L Rep 69, Followed.) 

[See also (’34) AIR 1934 Mad GIG (617). 

(»35) AIR 1936 Mad 565 (567) : 58 Mad 929. 
(When absence of guardian is not due to bona 
fide negligence but is due to manoeuvre to gain 
some advantage in the litigation, the above 
principle docs not apply and the decree cannot 
be set aside.)] 

11. (’96) 19 Bom 571 (57C). 

(’18) AIB 1918 Nag 187 (191). 

(1900) 24 Bom 647 (562). 

(’86) 12 Cal 69 (76). 

12. (’31) AIR 1931 Mad 6 (7). 

13. CIS) AIR 1915 All 62 (64) : 37 All 179. 


0. 9 R. 18 
Notes 18-80 



0. 9 S. 18 
Motes 20*83 


1678 SETTING ASIDE EX PABTE DEOBBE 

See also the undermentioned case.^^ 

21. Decree having been satisfied. — The fact that an ex parte decree has 
been satisfied does not disentitle the defendant from applying under this rule.^ 

22. “Upon such terms as to costs,” etc. — The Court has a wide discretion 
in imposing such terms on the applicant as it thinks fit before setting aside the ex 
parte decree; thus, it may order him to deposit the decretal amount in Court especially 
when the bona fides of his defence are not free from doubt^ or it may order the 
payment of costs.^ It may also impose a condition that the applicant should find a 
surety who would be responsible for any amount that may be found due by him under 
any decree that may be subsequently passed® and direct that the security should bo 
in cash or in property.* Where the conditions are not strictly carried out the order 
becomes inoperative and the ex parte decree will remain valid.® The Court can 
extend the time fixed for payment of the costs or of the decree amount either under 
Section 148 or under its inherent powers.® The Court ought not, however, to impose 
very onerous terms on the applicant.^ 

An order giving time to pay the decree amount under this rule does not of itself 
operate as a stay of execution of the ex parte decree.® 

See also Note 30 below. 

23. Proviso to the Rule. — It cannot be laid down as an inflexible rule that 
whenever an order is made under this rule its effect is to set aside the whole decree. 
The true test is whether the suit as framed can be maintained and a decree made in 
favour of the plaintiff, even if the other defendant or defendants against whom the 
decree has been made ex parte were not impleaded as parties.^ Thus, where A filed a 
suit for rent under the Bengal Tenancy Act against Z, Y and Z and a decree was 
passed ex parte against all the defendants, but Z applied to have the ex parte decree 
set aside on the ground that she was not duly served with summons, it was held that 
the whole decree should not be set aside inasmuch as a decree for the* whole rent could 
have been passed against X and Y alone without impleading Z} 

But where the decree is of such a nature that it cannot be set aside only against 
the defendant applying under this rule, it may be sot aside wholly against all the 
defendants including those who have not applied or even those against whom a decree 
has been passed on the merits.® The following are some of the classes of cases in which 
the decree cannot be set aside only as against the defendant applying without setting 
it aside as against the other defendants also — 

(^26) AIB 1926 Oudh 481 (48^ 

6. (’18) AIR 1918 Mad 688 (689). 

(’14) AIR 1914 All 66 (56) : 86 All 77. 

7. (’24) AIR 1924 Oudh 229 (229). 

(’88) AIR 1938 All 601 (602). 

14 Bur L R 214. 

8. (’17) AIR 1917 Mad 187 (187). 

Note 23 

1. (’07) 6 Cal L Jour 226 (229. 281). 

(*12) 15 Ind Cas 260 (262) (Gal). 

2. (’28) AIR 1928 Cal 897 (898). 

3. (’88) AIR 1988 Lah 828 (824). (Suit againsii a 
firm through G, one of the partners, making 0 
also a defendant— On G’s failure to ap^r on 
date of hearing ex parfs decree passed agamst the 
«firm and G — G applying for setting aside the S0 
parte decree on the ground that he was not m- 
perly served— HsZd Uiat the Court should unoet 


14. (’37) AIR 1937 All 552 (556). (Whore procee- 
dings taken to appoint a guardian ad litem for 
a minor in a suit have been declared to be in- 
valid, and the suit cannot proceed unless such 
proce^ings are properly initiated and completed, 
the Court whoso duty ultimately is to appoint 
such a guardian has inherent power under S. 151, 
0. P. 0., to revive the suit.) 

Note 21 

1. (’99) 23 Bom 716 (718). 

Note 22. 

1. (’26) AIK 1926 Sind 50 (51). 

(’03) 7 Oal W N 59n. 

2. (’20) AIR 1920 Pat 660 (661): 5 Pat L Jour 420. 

(’92) 1892 All W N 216 (217). 

3. (’99) 26 Gal 222 (228, 224). 

4. (’24) AIR 1924 Oudh 181 (181). 

5. (’04) 1904 Pun Re No. 60, p. 174. 

(’22) AIR 1922 Oudh 14 (15). 
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2. Where the decree is joint and indivisible,^ 

Illustration 

At B and C, \irbo are coparceners of a joint Hindu family, together execute a mortgage to X, 
X files a suit against all of them. C alone is served, but none of them appear and an ex yarte 
decree is passed against all. A and B alone apply under this rule for setting aside the decree. Here 
the decree being one and indivisible it ought to be set aside against G also.l^ 

Where the decree is not joint and indivisible,® e, gf., where the suit is to 
obtain possession of separate items of properties from separate sets of defendants,^ or 
where the decree itself is divisible and each of the defendants has separate defence, 
the whole decree need not be set aside.® 


2, Where the decree proceeds on a ground common to all the defendants.^ 

Illustration 

A sues B and C on a promissory note. B is the principal debtor and C is the surety. An ex 
parte decree is passed against both. B alone applies to set aside the decree and shows sufficient 
cause for his absence. The decree ought to be set aside against C also as the liability of both is 
based on a common ground. 

Whore, however, the decree does not proceed on a common ground^^ and the 
defence of the several defendants is distinct or peculiar to each of them,^® the whole 
decree ought not to be set aside. Thus, where A sues B and C on a promissory note, 
on the allegation that B is the executant of the promissory note' and that B and 0 (his 
nephew) are members of an undivided Hindu family of which B is the^ manager, and 
after the passing of an ex parte decree against both 0 alone applies to set aside the 
decree, the proper course is to sot aside the decree only as against C and not as against 
B also inasmuch as his liability is based on the ground that he executed the promissory 
note while the liability of G is based on the distinct ground that the debt was binding, 
upon him and his dofonoo is peculiar and not common to that of B.^'^ 

3. Where it is necessary that the whole decree should he re-opened in the 
interests of justice^^ or, in other words t where the relief which the applicant is 
entitled to cannot effectively be given except by setting aside the decree against the 
other defendants also. 

Thus, in the case of an ex parte decree against several mortgagors, it has boon 
held that the better course would be to set aside the decree against all the defendants.^® 

Illustration 

A files a suit against /i, C and B on a mortgage bond and gets an ex parte decree against all of 
them. B alone applies to set aside the decree. Neither in the mortgage bond nor in the plaint nor 
in the decree is there any specification of the shares and liabilities of the several defendants. The 
decree ought to bo set aside against all the defendants.I^* 


the proviso to 0. 9 R 13, set aside the ex parte 
decree against both the firm and G.) 

4. (’07) f) Cal L Jour 226 (227, 231). 

(’27) AIR 1927 Mad 660 (650). (The fact that de- 
cree is a compromise one makes no diilorcnce.) 

(’36) AIR 1936 Lah 248 (243). {Ex parte decree 
against Hindu father and son on basis of trust 
deed executed by them.) 

(*34) AIR 1984 All 1061 (1062). 

(’37) AIR 1987 Pat 17 (20). (A mortgage debt be- 
ing indivisible, a mortgage decree passed so; parte 
cannot bo sot aside in part, because complica- 
tions will arise at the time of execution and 
anomalous results may follow.) 

5. [See (1900) 6 Gal W N 58 (59).] 

6. (’26) AIR 1926 Mad 256 (257). 


7. (’21) AIR 1921 Mad 451 (451). 

(’08) 31 Mad 454 (456, 457, 458). 

8. (’01) 6 Cal W N 109 (110). 

9 . (’71) 15 Suth W R 371 (371). 

10 . (’17) AIR 1917 Lah 194 (195). 

(’14) AIR 1914 Oudh 220 (220). 

11 . (’03) 26 Mad 604 (606). 

12 . (’25) AIR 1926 Oudh 181 (182). 

(’07) 6 Cal L Jour 226 (282). 

13 . (’03) 26 Mad 604 (605, 606). 

14 . (’07) 6 Cal L Jour 202 (203). 

15 . (’ll) 9 Ind Cas 975 (976): 33 All 264 : 38 Ind 
App 37 (PC). 

(»18) AIR 1918 Cal 179 (180). 

16 . (’30) AIR 1980 Cal 700 (701). 


0. 9 R. 18^ 
Note 28 
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4. When the suit would result in two inconsistent decrees if the ex parte decree 
be not set aside against the other defendants alsoy^ 

Illustrations 

(i) X suoB A and two joint executants of a promissory note, for the recovery of the amount 
due thereunder. B has, as a matter of fact, paid the amount duo to X» B is not served and does 
not appear and /I, who is served also does not appear and an ex parte decree is passed against both. 
B applies to set aside the decree. Gan the decree be sot aside against A also ? Yes. The reason 
is that, if B succeeds at the hearing in proving the payment, the result of not setting aside the 
decree against A also would be two inconsistent decrecs.^^ 

(ii) A sues B and C alleging that they are in joint possession of a certain immovable property 
and asking for a declaration that he is in joint possession with them. B alone is served but not 
C and there is an ex parte decree against both. C applies for a re-hearing under this rule. The 
decree ought to be set aside against B also because if C establishes at the hearing that A has no 
title whatsoever to the property,' the result will be two inconsistent decrees one against JB and 
another against 

The principle above referred to equally applies to cases where the decree is 
ex parte against some of the defendants and contested against the rest.^^ Thus, whore 
the decree is one and indivisible, it can be set aside against all,^^ but where it is 
divisible it can be set aside only as against the defendant applying.^® The undermentioned 
cases*^ which lay down that the whole decree cannot bo set aside where some 
defendants contest the suit are, it is submitted, not correct. 

See also the undermentioned case.^^ 

21. Inherent power of Court to eet aside an ex parte decree. •— See 

Note 2 to Section 151. 


25. Effect of setting aside the ex parte decree. — The effect of setting aside 
an ex parte decree is to restore the parties to the position they previously occupied^ 
and the Court should proceed to decide the suit as it stood before the decree.^ The 
trial of the suit should commence de novo as against the persons in whose favour the 
decree was set aside and the evidence that had been taken in the ex parte proceedings 


17. (’02) 24 All 383 (388) (FB). 

(’3fi) AIR 193G Lah 243 (243). 

18. (’02) 24 All 383 (388) (FB). 

19. (’02) 24 All 383 (388) (FB). 

20. (’98) 25 Cal 155 (156, 157). (Decree moans 
whole decree as can be seen from the words “the 
Court shall appoint a day for proceeding with the 
suit”.) 

(’10) 5 Ind Cas 284 (285) (All). 

(’02) 24 All 383 (400) (FB). 

ISee (’04) 8 Cal W N 621 (625).] 

21. (’07) 6 Cal L Jour 226 (229, 231), 

(’84) 151 Ind Cas 963 (964) (All). 

(’24) AIR 1924 Pat 771 (772). (Suit on a mort- 
gage bond— Defendants jointly liable.) 

(’98) 25 Cal 155 (157, 160). (Suit on a pro-note 
against several heirs of a deceased executant.) 

22. (1900) 4 Cal W N 466 (458). (Suit for decla- 
ration of title against A and for possession 
against B,) 

23. (’02) 16 0 P L R 179 (183). 

(’94) 18 Bom 142 (148). 

(’67) 7 Suth W R 237 (237). 

(’67 8 Suth W R 260 (261). 

^27) AIR 1927 Sind 245 (247). 

(*18) 18 Ind Cas 327 (327) (Lah). (This was how- 
ever a case in which the proviso did not apply.) 

(’06) 8 Gal L Jour 160 (162). 


24. (’36) AIR 1936 Rang 2 (4). (Suit against A, 
B and C— .1 defending suit and B and C remain- 
ing ex par/e— Decision in favour of A — Apjx*al 
by plaintiff — Appellate Court reversing decision 
in favour of A without entering into merits on 
ground that he had no locus standi to defend 
the suit and had been improperly joined as a de- 
fendant in the suit — Appellate Court remanding 
suit to give further opportunity to B and C to 
defend the suit if they desired to do so — Held 
that the order was not proper and that it is 
against the ordinary principles of justice to allow 
a further opportunity to a defendant when he 
has allowed the suit to bo decided ex parts 
against him.) 

Note 25 

1. (’18) AIR 1918 Cal 883 (883). 

(’33) AIR 1933 Pesh 24 (26). (Ex parte decree in 
suit under Sec. 77 of the Registration Act and 
document registered — Subsequent setting aside 
of ex parte decree— Registration also is ipso facto 
cancelled.) 

(’34) AIR 1934 Lah 45 (46). 

(’28) AIR 1928 Mad' 969 (971). (Proceedings dur- 
ing non-appearance of defendant are not binding 
when an ex parte decree is set aside.) 

2. (’07) 17 Mad L Jour 81 (82). 
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should not be used them.’ Any ettaohment that has been issued^ or any sale 

that has taken place: in pursuance of the ex parte decree’ becomes null and void and 
the Gourt can also order restitution’ except as against a stranger auction-purchaser, of 
anything taken in execution of the decree. 

But, the setting aside of ah ex parte final decree does not have the effect of 
vacating the preliminary decree.^ 

26. Ex parte decree against a firm. — An ex parte decree passed against a 
firm after it has been served in the manner contemplated by Order 30 cannot be set 
aside on the application of a partner who alleges that he has not been duly served ; it 
can never be said that a decree against a firm is ex parte against one of its partners 
because he has not^ appeared.^ Where, however, the applicant denies that he is a 
partner of the firm along with other defendants, the Court can enquire into the matter 
and set aside the decree.’ See also the undermentioned case.’ 


27. Dismissal of an application to set aside an ex parte decreet if can 
be restored. — See Note 2 to Order 9, General. 

28. Limitation. — In an application under this rule the Court has first of all 
to see that the application is presented within the prescribed period of limitation.^ The 
Article applicable is 164 of the Indian Limitation Act, IX of 1908, under which the 
defendant can apply within thirty days from the date of the decree or, where the 
summons is not duly served, within thirty days from the date of his knowledge of 
the decree.’ The Court has no power, inherent or otherwise, to enlarge the period of 
limitation.’ Section 5 of the Limitation Act is not applicable to this rule unless the 
High Court under its rule-making powers extends its application.’ The Bombay, 
Madras and Nagpur High Courts have added a proviso to this rule, extending Section 5 
of the Limitation Act to applications under this rule.’ Section 22 of the Limitation 
Act does not apply to this rule.’ Nor can the time spent in prosecuting an application 


3. (12) 16 Ind Gas 96 (97) (Mad). 
(’69) 12 Suth W R 130 (131). 

4. (’06) 29 Mad 175 (176). 

(’68) 10 Suth W R 99 (99). 

5. (’98) 25 Cal 176 (178). 

(’16) AIR 1916 Mad 706 (707). 

(’17 AIR 1917 Cal 664 (665). 

(’09) 8 Ind Gas 80 (31) (Cal). 

6. (’06) 8 Cal L Jour 181 (182). 

7. (’24) AIR 1924 Mad 890 (891). 

Note 26 


1. (’24) AIR 1924 Bom 366 (367) ; 47 Bom 778. 

2. (’10) 8 Ind Cas 448 (449) (Low Bur). 

3. (’38) AIR 1988 Lah 823 (824). (Suit by or 
against firm — Addition of partners’ nanus is 
not obligatory — Suit against firm through G—G 
also added as defendant — On G’$ failure to ap- 
pear suit decreed ex par fe— Application for sotting 
aside ex parte decree— Decree ought to be sot 
aside both against firm and G and not only 
against firm.) 

Note 28 


1. (’26) AIR 1926 Lah 677 (677). 

('24) AIR 1924 Mad 890 (891). 

(’69) 11 Suth W R 810 (810), 

('78 1878 Pun Re No. 82, page 180 (FB). 
(’16) AIR 1916 All 340 (241)7 


(•21) AIR 1921 Pat 69 (71, 72): 6 Pat D Jour 460. 
also (’01) 5 Cal VV N 816 (817). (Applic-a- 
tion presented in time — Ro-prosented after am- 
endment beyond time — Not barred.)] 

2. (’16) AIR 1916 Cal 681 (662). 

(’32) AIR 1932 Lah 822 (523). (Application to set 
aside ex parte order of adjudication in insolvency.) 

(’38) AIR 1933 Pat 279 (279): 17 Pat 745. (Appli- 
cation is to be filed within 30 days from know- 
ledge of decree and not of suit.) 

(’32) AIR 1932 Oudh 32D (327). (Summons duly 
served — Starting point of limitation is dato of 
the decree.) 

[S«« also (’07) 30 Mad 535 (686).] 

3. (’77) 26 Suth W R 99 (100), 

(’34) AIR 1984 Nag 43 (44). (17118 case was deci- 
ded in 1931 — In 1932 the Nagpur High Court 
has framed sub-rule 2 by which provisions of 
S. 6, Limitation Act, are made applicable to ap- 
plications under this rule.) 

(•22) AIR 1922 Pat 479 (480) : 1 Pat 277. 

(’36) AIR 1986 Rang 806 (306). 

4. (’17) AIR 1917 Mad 967 (967) : 40 Mad 105. 

(’88) AIR 1933 Rang 110 (111). 

(’26) AIR 1926 Rang 187 (188) : 2 Rang 666. 

5. (’29) AIR 1929 Bom 262 (268) : 53 Bom 463. 

(’26) AIR 1926 Mad 14 (17) : 47 Mad 824 (FB). 

6. (’28) AIR 1928 Pat 88 (88); 6 Pat L Jour 468. 

8CF0. 106. 


0. 9B.lt 
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Or 9 Rr lS under this rule be excluded in computing the period of limitation for appeals;^ .: 

Rotes 2SHi9 The onus of proving that the application is within thirty days of the knowledge 

of the decree is upon the applicant.^ But a vague knowledge that some decree h^ 
been passed by some Court is not enough to start limitation against the applicant.* In 
the case of an application to set aside an ex parte final decree, it has been held that 
limitation starts from the date of the decree as it is not necessary to give a fresh notice 
before the passing of the final decree.^* 

"Duly served" in Article 164 means served in such a manner as to give 
the defendant information of the proceedings taken against him.^^ In the case of a 
substituted service, time begins to run from the date of the decree as the service is 
deemed to be due service,^* unless the defendant can show that the circumstances 
under which substituted service could legally be ordered did not exist.^* 

See also the undermentioned cases.^^ 


89. Appeal. — The rule contemplates three classes of orders^ — 

(1) Order setting aside the ex parte decree. 

(2) Order setting aside the ex parte decree on certain terms. 

(3) Order rejecting the application to set aside the ea; parte decree. 

No appeal lies from an order falling under class 1.* As to whether an c?Tor, 
defect or irregularity in passing such an order can be made a ground of objection 
under Section 105 of the Code in an api)eal from the final decree, see Note 6 to 
Section 105, supra. But when the order was passed without jurisdiction, it was held 
in the undermentioned cases* under the Code of 1877, that it could be objected to in 
appeal. 

In the second class of oases where the Court passes a conditional order, e. g.^ 
where, on the failure of the applicant to comply with certain terms it is ordered that 
the petition will stand dismissed, the question arises whether the order by itself is 
appealable. It been held by the High Courts of Bombay, Rangoon and Madras 


7. (*96) 23 Gal 825 (327). 

8. (’28) 109 Ind Gas 82 (82) (Lah). 

(’82) 139 Ind Gas 181 (181) (Lah). 

(’24) AIK 1924 Lah 608 (604). 

(’24) AIR 1924 Pat 86 (86). 

’86) AIR 1986 Rang 805 (805). 

’88) AIR 1988 Cal 585 (587). (The onus cannot 
be shifted by the bare denial of knowledge made 
by the defendant.) 

[See (’85) AIR 1985 Pesh 187 (139). (The words 
”or where the summons was not duly served” 
connote an inquiry into the due service of the 
summons which can only be found out by 
giving a chance to the petitioner to prove that 
he has not been served according to law.)] 

9. (’28) AIR 1923 Bom 198 (198) : 47 Bom 485. 
(’81) AIR 1981 Nag 119 (120) : 27 Nag L R 58. 
(’26) 92 Ind Gas 295 (296) (Nag). 

(’26) AIR 1926 Mad 81 (88). 

(’37) AIR 1937 Pat 17 (19). 

10. (’81) AIR 1981 Lah 268 (269). 

11. (’17) AIR 1917 Sind 27 (28): 11 Sind LR 71. 
(’81) AIR 1981 Mad 818 (817) : 55 Mad 228. 

[See (’82) AIR 1982 Lah 689 (640, 641).] 

[See (deo (’27) AIR 1927 Mad 607 (507). (The 
■word ** duly ” is not rauivalent to ** per- 
sonally.”)] 

12. (*25) AIR 1925 Lah 639 (689). 


13. (’18) 19 Iiid Gas 425 (426) : 9 Nag L R 85. 

14. (’35) AIR 1985 Gal 506 (507) : 62 Cal 1057. 
(Application not bad merely because the notice 
of the application was served on some of the 
decree-holders after the period of limitation.) 

(’85) AIR 1985 Posh 7 (8). (The summons refer- 
red to in Art. 164 is the summons for the first 
hearing of the case, and there is no essential 
difference between the case where a suit is 
adjourned owing to the absence of the presiding 
officer or some other cause and a case in which 
a suit is remanded for retrial by the Appellate 
Court. The underlying principle in such cases 
is that where the existence of the suit has been 
brought to the notice of the defendants by due 
service of summons on them, it is their duty 
thereafter to inform themselves of what is being 
done in the case.) 

Note 29 

1. (’27) AIR 1927 Bom 1 (8) : 61 Bom 67 (FB). 

2. (’89) 16 Gal 426 (426). 

(’78) 1 All 748 (750) (F B). 

(’05) 1905 Pun Re No. 108, p. 806. 

(’97) 19 All 866 (866). 

(’27) AIR 1927 Lah 775 (776). 

(*19) AIR 1919 All 426 (427). 

3. (’77) 2 Cal 114 (116). 

(’71) 16 Suth W R 176 (176). ~ ^ ^ ^ 
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that the rejeotioh referred to in 0. 43 B. 1, olanse (d) signifies an; immediate rejection 
and not a conditional or prospective rejection^ and» therefore, it is only the final order 
passed on failure to fulfil the conditions imposed that is appealable. The High Court of 
AllahSibad^ has, however, taken a contrary view. 

In the third claee of cases the order is appealable under 0. 43 B. 1, clause (d),^ 
whether the rejection is on the merits or on default.^ The Appellate Court may in such 
an appeal remand the application for enquiry.^ The fact that a final decree has been 
passed in the case is no ground for refusing to entertain an appeal from an order 
rejecting an application to set aside an ex parte preliminary decree as, in the .present 
Code, the two decrees are independent and separate.^ As has been seen in Note 12 to 
Section 96, ante^ where an application to set aside an ex parte decree has been dismissed 
on the merits, the propriety of the order of dismissal cannot be questioned in the appeal 
from the ex parte decree itself. But such finality of the order dismissing the application 
under this rule is confined to matters which are within the scope of this rule. 
Therefore, the Appellate Court in hearing an appeal from the ex parte decree is not 
precluded from considering and deciding the question whether under the circumstances 
of the case it would not have been better, in the interests of justice, for the trial Court 
to have adjourned the case.^^ Where, on an application to set aside an ex parte decree 
being dismissed for default, an application for the restoration of such application is also 
dismissed, no appeal lies from the latter order of dismissal.^^ 

See also the undermentioned cases.^^ 


80. ReviBiont — An order setting aside an ex parte decree not being appealable, 
a revision will lie therefrom if the conditions of Section 115 of the Code are satisfied.^ 


i’71) 8 Bom H 0 R A C 44 (47). 

[’74) 22 Suth W R 5 (6). 

[’76) 23 Buth W R 147 (148). 

[’71) 16 Suth W R 315 (317). (But the objection 
will be too late in spocia] appeal.) 


4. (’18) AIR 1918 Mad 267 (268). (Sotting aside 
on Letters Patent Appeal, AIR 1917 Mad 690.) 


’ 33 ; 

’ 34 ; 

’26] 

’27' 


AIR 1983 Rang 63 (64). 

AIR 1934 Rang 192 (193). 

AIR 1926 Mad 1182 (1188). 

AIR 1927 Bom 1 (3) : 61 Bom 67 


(Overruling AIR 1926 Bom 363.) 


(P B). 


5. (’14) AIR 1914 AU 836 (887). (Case decided 
under 0. 9 R. 9.) 

6. (’78) 2 Bom 644 (648, 649). 

7. (’29) AIR 1929 Pat 629 (580) : 8 Pat 533. 

(’27) AIR 1927 Pat 240 (240. 241) ; 6 Pat 474. 
(’16) AIR 1916 Cal 391 (391). 

(’17) AIR 1917 Oal 648 (649). 

(’17) AIR 1917 Cal 668 (659). 

(’24) AIR 1924 Lah 281 (281). 

(’27) AIR 1927 Lah 888 (884). 

8. (’01) 23 All 220 (226) : 28 Ind App 28 (F C). 
(’31) AIR 1981 Mad 818 (817, 820) : 66 Mad 228. 

9. (’28) AIR 1928 Cal 720 (721). 

[But tee (’26) AIR 1925 Oal 790 (791).] 

10. (’87) AIR 1937 Mad922(927,928). (Nodoubt 
the Court before interfering in such cases in its 
appellate jurisdiction must be satisfied that there 
has been no kind of default on the client’s ^rt 
and that the circumstances were such as to leave 
the cltot hdplMS to proceed further with the 


conduct of the case.) 

11. (’35) AIR 1985 Mad 609 (610) ; 68 Mad 814. 

12. (’26) AIR 1026 Cal 816 (816). (Order refusing 
to set aside an ex par/e decree in a reference under 
the Land Acquisition Act — Not appealable.) 

(’32) AIR 1932 Cal 558 (561) : 69 Cal 1057. (Do.) 
(’32) AIR 1932 Cal 687 (688). (Bengal Tenancy Act 
(1886), 8. 163--Applic-ation under 0. 9 R. 13 in 
suit for rent of less than Rs. 50 rejected — No 
appeal.) 

(’22) AIR 1922 All 50 (50). (Small Cause decree eo: 
parfe— Successor not empowered— Decree is final.) 
(’36) AIR 1936 Cal 485 (488) : I L R (1937) 1 Cal 
135. (Relit suit valued at less than Rs. 50 decreed 
ex parte by Munsif having final jurisdiction under 
S. 153 (b), Bengal Tenancy Act — Application for 
setting aside ex ^rte decree rejected by another 
Munsif not having final juri^iction — Order 
rejecting application is ap^lable.) 

Note 30 

1. (’26) AIR 1925 All 610 (611): 48 All 175 (FB). 
(’33) AIR 1983 Rang 110 (111). (Re-opening time- 
barred ex parte decree by lower Court amounts 
to exercise of jurisdiction not vested in it by law.) 
(’15) AIR 1915 Mad 492 (492). 

(’38) AIR 1983 Rang 156 (166). (Order refusing to 
re-open suit decreed ex parte set aside in appeal 
— Revision lies from such order.) 

(’88) AIR 1988 Sind 76 (78) ; 32 Sind L R 703. 
(Order setting aside ex parte decree under 0. 9 
R. 18 is case decided and revision therefore lies.) 
[See (’89) AIR 1989 Oudh 111 (112) : 14 Luck 
435. (No illegality or irregularity committed by 


a. 9 R. 13 
Notes 39r80 
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0. 9 Rt 18 
Rots 80 


Where the order of the lower Court is passed in defiance of the provisions of this rule,* 
e. where the Court refuses to set aside the ex parte decree even though the 
summons has not been properly served,* or where the lower Court refuses to exercise 
its jurisdiction,* or where it decides the application on an erroneous view of the law of 
limitation,* or where it has not given a finding as to sufiicient cause* or did not make 
any enquiry,^ a revision will lie. 

But a revision is not competent where there are other remedies open to the 
aggrieved party.* It has been held in the undermentioned case* that as a second appeal 
lies to the High Court from an ex parte decree, no revision lies from an order refusing 
to set aside the ex parte decree, the reason given being that such a case cannot be said 
to be one in which no appeal lies to the High Court within the meaning of Section 115. 
The High Court will not interfere with a finding of fact as to sufiicient cause or 
otherwise^* or interfere with any of the conditions imposed by the Court in the 
exercise of its discretion.^^ Similarly, where the party has acquiesced in the order of 
the trial Court by accepting costs, ho cannot apply for a revision.^* 


Court in sotting it asido — No interference in 
revision.)] 

2. (’31) AIR 1931 All 294 (302): 63 All 612 (FB). 
(’26) AIR 1925 Nag 856 (857). 

(’12) 15 Ind Gas 867 (368) (Mad). 

(’20) AIR 1920 Pat 621 (622). (On a consideration 
of the merits of the decree.) 

(*27)AIR 1927 Mad 722 (724). (When decree 
against several defendants was set aside on 
application by some, without finding that decree 
was indivisible.) 

(1900) 4 Cal W N 456 (458) (Do.) 

(’97) 25 Cal 155 (158) (Do.) 

(’36) AIR 1936 Lah 248 (248). (Non-compliance 
with proviso to rule.) 

[See However (’12) 15 Ind Cas 260 (262) (Cal).] 

3 . (’09) 1 Ind Cas 163 (163) (All). 

4 . (’25) AIR 1925 AU 267 (268, 270)'.; 47 All 140. 

5. (’01) 8 Bom L R 567 (669). 

[See also (’18) AIR 1918 Lah 268 (268). (Erronc- 
ous view on burden of proof as to want of 
knowledge.)] 

6. (’81) 1931 Mad W N 289 (240). 

(’15) AIR 1915 Mad 492 (492). 

(’20) 54 Ind Cas 965 (966) (Pat). 

7. (’06) 1906 Upp Bur Rul C. P. C. 42. 

(’14) AIR 1914 Cal 872 (878). 

[See also (’20) AIR 1920 Oudh 220 (220) : 23 
Oudh Cas 104. (Ground taken by defendant not 
gone into, but disposal on ground not taken.) 
(’27) AIR 1927 Mad 507 (508).] 

8. (’28) 118 Ind Gas 409 (409) (Mad). 

(’92) 1892 Pun Re No. 125. 

(’14) AIR 1914 Mad 685 (685). 

[i^ (’88) AIR 1938 Mad 217 (217). (Order decla- 
ring party ets parte made and decree passed — 
Decree not appealed against within time — 
Application under S. 115, G. P. 0., for setting 
aside order declaring him ex parfe— High Court 
has no jurisdiction to interfere with order.)] 

9. (’87) AIR 1937 All 691 (698, 694). 

10 . (’12) 16 Ind Gas 1 (2) : 84 All 592. 

(’26) AIR 1926 Pat 29 (80). 

(’24) AIR 1924 Pat 816 (816). 

(’87) AIR 1987 All 691 (692). (The question, 
whether a litigant is prevented sufficient 


cause from appearing when a suit is called on 
for hearing, being essentially one of fact, High 
Court cannot interfere in its revisional jurisdic- 
tion when the Courts below come to a certain 
conclusion upon the question.) 

(’85) AIR 1935 All 487 (488). (It is a matter of 
discretion as to whether a Small Cause Court 
should or should not allow restoration of a suit 
which was decreed ex parte. Where it refuses to 
allow restoration holding that the grounds alleged 
were not sufficient, the High Court will not 
interfere in revision.) 

:’88) AIR 1938 Nag 370 (373). (It is true that 
whether there was sufficient cause for non-appear- 
ance is a question of fact and the High Court 
cannot interfere in such matter in revision in 
the absence of perversity or ‘something of the 
like nature. But where the Judge has concen- 
trated his attention on the negligence of counsel 
instead of on the conduct of the party, inter- 
ference is called for.) 

[See also (’36) AIR 1986 Pat 490 (491). (Sum- 
mons duly served on defendant-^Suit transferred 
at defendant’s instance to another Court— Ea; 
parte decree — District Judge in appeal restoring 
case to file on sufficient ground — Plaintiff 
claiming interference on ground that Courts 
below did not decide question of limitation as 
it was case of defendant having been served — 
Case held to be one of non-service and circum- 
stances held did not justify interference in 
revision.)] 

11. (’26) AIR 1926 All 142 (148) : 48 All 199. 

12 . (’26) AIR 1926 Lah 687 (687). 

(’28) 110 Ind Cas 528 (529) (Mad). 

(’27) AIR 1927 Lah 55 (55, 56). 

(’88) AIR 1988 Mad 608 (604). 

[See (36) AIR 1936 Mad 49 (50). (But whore the 
order setting aside the ex parte decree was 
without jurisdiction, the occ^ahee of the costs 
will not preclude the plaintiff from questioning 
the decree.) 

(*84) AIR 1984 All 10 (11). (Ex pdrte deeree iwt 
aside on payment of costs— Pleader of plaintiff 
accepting costs but filing leviifion peiitibn*- 
Eeld there was nothing to Aow acqulesoence 
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A dismissal of an application under this rule cannot be said to be a denial of 
the right of fair trial so as to justify the interference of the High Court under 
Section 107 of the Government of India Act of 1916.^® (See now Section 224 of the 
Government of India Act of 1935, under which the revisional powers of the High 
Court have been taken away.) 


No decree to be eet R. 1 4. [S- 109. ] No dccree shall be set aside 
ande without notice On any such application as aforesaid unless notice 
to opponte party. theieof has been served on the opposite party. 

[1877, S.,109.] 

Looal Amendment 

CALCUTTA 


Cancel the word “thereof** and stihsiUute therefor the following words : 
“together with a copy thereof (or concise statement as the case may be).’* 

1. Notice to opposite party. — The rule is imperative that no ex parte 
decree can be set aside without notice to the opix)8ite party so as to give him an 
opportunity to be heard.^ A mere oral notice given to a pleader who appeared in 
execution proceedings in connection with the same decree but who was different, from 
the pleader who appeared in the suit^ or a service on plaintiff’s pleader in the absence 
of any order of the Court,® or a service on plaintiff’s chela* has been held to bo not 
sufficient. 


The words '^opposite party*' mean such of the parties to the suit as are 
interested in opposing the application. The words do not include a court auction- 
purchaser® or an attaching decree-holder who has attached the ex parte decree® or a 
co-defendant in a case^ 


BOMBAY 


Local Amendments 


Add the following as Buie 15 : 

“R. 15. In the application of this Order to appeals, so far as may be, the 
word ‘plaintiff* shall be hold to include an appellant, the word ‘defendant* a respondent, 
and the word ‘suit* an ‘appeal.* ’* 

MADRAS 

Add the following : 

“15. (1) Rules 6, 13 and 14 shall apply mutatis mutandis to those proceedings 
Setting aside ox parte in execution falling within Section 47 of the Code in which 
orders in execution. notice to the opposite party is reiiuired under the provisions 
of the Code. 

and plaintiff not estopped from applying in revi- 
sion.)] 

13. (’26) AIR 1926 Pat 37 (38). 

[See also (’20) AIR 1920 Pat 668 (570). (The 
High Court, while refusing to interfere with an 
order of refusal to sot aside an ex parte decree, 
set aside a portion of the ex parte decree itself 
which was manifestly wrong.)] 

Order 9 Ride 14 — Note 1 

1. (’18) 19 Ind Gas 240 (241) (Mod). 

(’20) AIR 1920 Oudh 220 (220): 23 Oudh Gas 104. 

(’06) 1906 Upp Bur Rul 0 P 0 42. 
i’84) AIR 1984 Pat 896 (897). (Representation- 

Principle of, cannot be applied against B. 14.) 

2. (’18) 19 Ind Gas 241 (242) (Mad). 


3. (’21) 63 Ind Gas 47 (48) (Pat). 

4. (’20) AIR 1920 Oudh 220 (220) : 28 Oudh Gas 
104. 

5. (’99) 26 Cal 267 (270). 

(’86) AIR 1986 All 410 (410). (Person impleaded 
as defendant in mortgage suit by reason of being 
subsequent purchaser of part of mortgaged pro- 
perty is not opposite party— Service of notice on 
him is not necessary — The mere fact that ho 
subsequently purchases a portion of the property 
in execution of the ex parte decree is no roasoi 
for regarding him as a person benefited by the 
decree itself.) 

6. (’10) 7 Ind Gas 66 (66) (Mad). 

7. (’2 


[’27) AIR 1927 Cal 692 (698) : 65 Cal 78. 


0. 9 R. 18 
Note 80 


0. 0 R. It 


0.9 R.15 
(Bombay) 


0.9 R.15 
(Madras) 



0.9R.16 

(Mi^rM) 


0. 10 R. 1 
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(2) Subject to the provisions of sub-rule (2) of Rule 13, an application under 
this rule shall he made within thirty days of the date of the order, or, where the notice 
was not duly served, of the date when the applicant has knowledge of the order." 

NOTE.— The above rule which was made in March 1988 is not retrospective in effect and does 
not apply to ex parte orders passed prior to its coming into force. l 


ORDER X. 


Ascertainment whether 
allegations in pleadings 
are admitted or denied. 


Examination of Parties bi the Court 

R. 1 . [S- 117.] At the first hearing of the suit the Court 
shall ascertain from each party or his pleader 
whether he admits or denies such allegations 
of fact as are made in the plaint or written 
statement (if any) of the opposite party, and as are not expressly 
or by necessary implication admitted or denied by the party against 
whom they are made. The Court shall record such admissions 
and denials. 

[1877, S. 114.] 


1. “ShMl McerUin.” 

2. Effect of statements by party or his pleader. 

1. *' Shall asoevtldD.'’ — The powers which this Order vests in the Civil Courts 
are mainly intended to draw by viva voce examination, the real points in controversy 
between the parties and thns prevent the real matter in dispute remaining undecided 
or left out of consideration.^ The proper way of clearing up the pleadings after the 
plaint and the written statement are filed is that provided by this role, the provisions 
of which are peremptory.* Permitting parties to file a series of written statements 
against each other is not justified under this rule.* An examination under this rule is 
not necessary or proper where the pleadings on the record are complete and olear.^ 

2. Effect of statements by party or his pleader. — The party or bis pleader 
is bound to answer questions put by the Court; but he can properly, refuse to make 
admissions about matters not directly involved in the suit especially when the questions 
are put at the suggestion of the opposite party whose object is to get useful answer's for 
a contemplated litigation.' 

The admission of a party is conclusive against him* but is not evidence against 
the opposite party.* 


Order 9 Rule IS (Madra.) 

i. (’35) AIR 1935 Mad 714 (715). 

(’35) AIK 1935 Mad 586 (.586). 

Order 10 Rule 1 — Note 1 

1. (’24) AIR 1924 Nag 191 (195). 

2. (’22) AIR 1922 Oudh 178 (188, 189). 

3. (’22) AIR 1922 Oudh 178 (188, 189). 

(’96) 9 C P L B 11 (11). (A remand was made on 
this around.) 


(’2-2) AIR 1922 OndhSO (31) : 24 Oudh Cas 848. 
(’29) AIR 1929 Bom 413 (418). 

4. (’26) 92 Ind CaB'>1006 (1007) (Lah). 

(’09) 4 Ind Cas 682 (687) (Lak). (Examination o( 
a party after cloring of the case condemned.) , 
Note 2 

1. (’30) AIR 1930 Lah 229 (280). 

2. (’26) AIR 1926 All 710 (710) ; 49 All 319. 

3. (’30) AIR 1980 Lah 947 (948). 
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The Court must record the admissions or denials made under this rule^ but 
cannot act upon the answers recorded and pass final judgment in the suit without 
framing issues in the case.® 

As to the effect of admissions by pleader, see Order t3 Kule 4. 

Where all the defendants confess judgment, it is permissible for the Court to 
record a joint statement of all the defendants and pass a decree on admission.® 


R. 2. [S. 118.] At the first hearing of the suit, or at any 
Or«ieumination subsoquont hearing, any party appearing in person 
of party or compa- or present in Court, or any person able to answer 
mon o party. material questions relating to the suit by whom 

such party or his pleader is accompanied, may be examined orally 
by the Court; and the Court may, if it thinks fit, put in the course 
of such examination questions su^ested by either party. 

[1877, Ss. 118, 119; 1859, S. 125.] 

1. Oral examination. — The object of the examination under this rule is to 
ascertain the matters in dispute and not to take evidence or to ascertain what is to be 
the evidence in the caso.^ It is not intended to be a substitute for a regular examination 
on oath® but is intended to help the elucidation of what is obscure and vague in the 
plaint ; the allegations of facts contained in the oral examination under this rule cannot 
be read into the plaint and thus enlarge its scope.® “The power under this rule is 
intended to be used by the Judge only where he finds it necessary to obtain from a 
party information on any material questions relating to the suitt and ought not to bo 
employed so as to supersede the ordinary procedure at trial as prescribed in Order 18.”* 
A statement made by a party under this rule is binding on him to the same extent as 
the statement made by his pleader would be binding on him. But a statement made by 
a person who accompanies the pleader to look after the case on behalf of the party 
would not necessarily bind the party on whose behalf be appears.® 

Where a defendant appears by a pleader the fact that ho does not file a written 
statement does not warrant the trial of the suit ex parte. The Judge should proceed 
under this rule and ascertain what are tlio matters in dispute and then proceed with 
the suit.® 

See also the undermentioned case^ under the old Code of 1859. 


4. ('22) AIR 1922 Oudh 178 (188, 189). 

5. (’05) 1906 All W N 170 (170). 

(’82) 13 Cal L Rep 266 (271): 10 Ind App 74 (PC). 
(’92-96) 2 Upp Bor Rul 245 (248). (A case under 
Upper Burma Civil Justice Regulation.) 

6. (’34) AIR 1934 Lah 640 (541). 

Order 10 Rule 2 ^ Note 1 

1. (*26) AIR 1926 All 411 (412). 


(’05) 2 All L Jour 777 (778). 

2. (’26) AIR 1926 All 411 (412). 

(’06) 2 All L Jour 777 (778). 

3. (*02) 1902 All W N 35 (38). 

4. (’31) AIR 1931 P C 175 (176, 177) (PC). 

5. (’26) AIR 1926 All 411 (412). 

(’06) 2 All L Jour 777 (778). 

6. (1865) 2 Mad H G R 311 (312). 

7. (’69) 12 Suth W R 207 (208). 


0. 10 R .1 
Note 2 


0. 10 R. 2 



1688 


EXAMINATION ON PABXIBS 


0. 10 R. 8 


0. 10 R. 4 


*R. 3. [3* 11^*] substance of the examination shall be 
Subaune* «( «»unm.- reduccd to Writing by the Judge, and shall 

tion to be written. reCOld. 

[1877, S. 119; 1859, 8. 125.] 

a. This rulo does not apply to the Chief Court of Oudh: vide Oudh Courts Act (U. P, Act IV 
of 1925), Section 16 (2). 

1. Applioability to Chartered High Courts. — This rule does not apply to 
Chartered High Courts in the exercise of their Ordinary or Extraordinary Original 
Civil Jurisdiction. See 0. 49 B. 3, clause (2). The applicability of this rule has been 
excluded by the undermentioned special and local laws.^ 


R. 4. [S. 120.] (1) Where the pleader of any party who 
_ ... appears by a pleader or any such person 

or inability of pleader to accompanyiDg a pleader as IS referred to in 
rule 2, refuses or is unable to answer any 
material question relating to the suit which the Court is of opinion 
that the party whom he represents ought to answer, and is likely 
to be able to answer if interrogated in person, the Court may post- 
pone the hearing of the suit to a future day and direct that such 
party shall appear in person on such day. 

(2) It such party fails without lawful excuse to appear in 
person on the day so appointed, the Court may pronounce judgment 
against him, or make such order in relation to the suit as it 
thinks fit. 

[1877, 8. 120; 1859, 8. 127. 8ee 0. 5 E. 3.] 


1. Scope of the Rule. 

2. Order for perionel appearance. 

3. Refusal or inability of pleader to answer. 

See Notes 2 and 4. 


4. Effect of non-attendance without lawful 

excuse. 

5. Effect of dismissal under this Rule. 

6. Appeal. 


1. Scope of the Rale. — The intention of the rule is to enable the Court not 
only to get obscure points cleared up by obtaining information from either of the 
parties, but also, if possible, to get admissions so as to narrow down the issues.^ 


Order 10 Rule 3 — Note 1 

1. The Oudh Courts Act (IV of 1925), S. 16; The 
N..W. F. Province Law and Justice Regulation 
(Vn of 1901), B. 46 (Repealed by Reg. 1 of 
1931, S. 36); The Rangoon Small Cause Courts 
Act (VI of 1920), S. 111. 

Bee also Order 60, C. P. C., as to Provincial 
Small Cause Courts generally. 


Order 10 Rule 4 — Note 1 

1. (’03) 5 Bom L R 687 (688). 

(’33) AIR 1983 All 617 (619). (Pleader or agent 
not refusing or unable to answer material ques- 
tions — Court cannot order personal atten^tnee. 
—Such order in absence of inability or refusal is 
irregular and can be rectified under S. 151 and 
Order 47 Rule 1.) 
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9. Order for personal appearance, -r- An order under this rule directing a 
party to appear in person oan be passed only where the Court finds that there is a 
material question relating to the suit that has to be answered by such party or his 
pleader, and the pleader refuses or is unable to answer such question.^ 

The order should be specific and sufficiently explicit^ and must state the reasons 
therefor. A mere statement that **it is necessary that the defendant should appear in 
person** is not sufficient.* The Court has, however, a discretion to decide which of the 
parties ought to answer the question.^ 

8. Refusal op inability of pleader to ansver. — See Note 2 above and 
Note 4 below. 

4. Effect of non-attendance vithout lawful excuse. — Where the party 
directed to appear by the Court under this rule fails to appear in person without latvful 
excuse, the Court may pronounce judgment against him.^ Where one party has failed 
to appear without lawful excuse but others have appeared, the Court cannot pronounce 
judgment against the persons who have so appeared.* It has been held by the High 
Court of Madras that this rule is a self-contained one applicable to all cases where a 
party has been ordered to attend for his examination under this rule and that where a 
judgment is pronounced against a party for failure to attend as directed, the order must 
be taken to have boen made only under this rule, and not under the provisions of 0. 9, 
even though the Court purported to pass the order under those provisions.* On the 
other hand, the High Court of Allahabad has held that where the party directed to 
appear and his pleader are both absent on the day appointed, the Court dismissing the 
suit must be taken to have acted only under the provisions of Order 9, even though it 
purported to act under this rule.* The reason given is that where the party and his 
pleader are both absent it could not bo said that the party failed to attend tvithout 
lawful excuse, and unless it could be said so, the Court cannot act under this rule.* 

A person exempted under the Code from appearance in Court has a lawful 
excuse for not appearing in Court as directed.* 

The Court is not bound to pass a decree against the defaulting party but may 
pass any order in relation to the suit as it deems fit.^ 

In a suit for rent, defendant pleaded discharge but was prepared to withdraw the 
plea if the plaintiff would himself depose that there was no discharge. The Court 
ordered her appearance under this rule. It was hold that the proper procedure would 


Note 2 

1. ('18) AIR 1918 Oudh 429 (429): 21 Oudh Gas 
252. 

(’99) 29 Bom 818 (820). 

(’74) 22 Sutb W R 270 (271). 

(’08) 5 Bom L B 687 (688). 

[See alio (’82) AIR 1982 Nag 185 (186) ; 28 Nag 
L R 146. (Poraonal appearance of plaintiff con 
bo ordered only under this rule or 0. 5 R. 8.)] 

2. (’72) 17 Suth W R 141 (142). 

(’73) 20 Suth W B 165 (166). 

3. (’09) 2 Ind Oas 468 (464) (All). 

4. (’08) 5 Bom L R 687 (688). 

Note 4 

1. (1865) 2 Suth W B 161 (161). 


(’08) 5 Bom L R 687 (688, 689). 

(’83) AIR 1933 Lab 922 (924). 

2. (1864) 1 Suth W R 25(26). (Cose decided under 

S. 170 of the Code of 1859 corresponding to 
0. 16 R. 20.) 

(1864) 1 Suth W R 168 (169, 170). 

3. (’21) AIR 1921 Mod 417 (418). 

4. (’17) AIR 1917 All 186 (136). 

[See alio (’82) AIR 1982 All 595 (596). (Court 
can dismiss suit for default of plaintiff’s 
appearance under this rule — Such suit can also 
be restored under 0. 9 R. 9.)] 

5. (’90) 1896 Bom P J 628 (628). 

6. Marsh 627. 

7. (’70) 2 N W P H 0 R 67. 
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have been to take the defendant’s evidence of the disdharge and decide on the merit 
and that the Court had no reason to summon the plaintiff under this rule.^ 

See also the undermentioned cases^ under the Code of' 1859. 

0. Effect of dismissal under this Rule. — A dismissal of a suit under this rule 
operates as res judicata in the subsequent suit on the same subject-matter.^ A dismissal 
of a suit for redemption under this rule does not, however, according to the High Court 
of Bombay, bar a subsequent suit for redemption of the same mortgage inasmuch as the 
relationship of the mortgagor and the mortgagee continues and is not extinguished by 
the fact of the dismissal of the suit.^ As to whether and when a decision in a suit for 
redemption bars a subsequent suit for redemption generally, see Section 11, Note 40. 

6. Appeal. — Under the old Code there was a conflict of views with regard to 
the appealability of the order under paragraph 1 of Section 120 of the old Code which 
corresponded to sub-rule (1) of this rule.^ 

Under the present Code an appeal lies from an order pronouncing judgment 
under sub-rule (2) of this rule : vide 0. 43 B. 1, clause (a). 

But an order striking off the defence of one of the defendants for his failure to 
appear in person when ultimately the Court passed a final order decreeing the suit 
against all the defendants, is not open to appeal.^ 


ORDER XL 

Discoveby and Inspection 

R. 1 ; [S. 121.] In any suit the plaintifiE or defendant by 
Ditcevery by Icave of the Court^* may deliver interrogatories in 
interrogatoriM. writing for the examination of the opposite parties^ 

or any one or more of such parties, and such interrogatories when 
delivered shall have a note at the foot thereof stating which of such 
interrogatories each of such persons is required to answer : Provided 
that no party shall deliver more than one set of interrogatories to 
the same party without- an order for that purpose: Provided also 
that interrogatories which do not relate to any matters in question® 
in the suit shall he deemed irrelevant, notwithstanding that they 
might be admissible on the oral cross-examination* of a witness. 

[R. S. C., 0. 31 B. 1.] 


8. (’26) 98 Ind Cas 723 (723) (Mad). 

9. (’69) 12 Suth W R 242 (242). 
(’69) 12 Suth W R 869 (870). 

(’71) 15 Suth WR 268 (294). 

(’78) 20 Suth W R 166 (166). 

(1866) 2 Bom H C R 840 (841). 


Note 5 

1. (’ll) 11 Ind Ca^ 986 (986) (Bom). 

2. (’29) AIR 1929 Bom 116 (119). 

Note 6 

1. (’09) 2 Ind Cae 468 (464) (All). (Yee.) 
(1900) 3 Oudh Cas 81 (82). (No.) 

2. (’17) AIR 1917 All 800 (300) : 89 AU 480. 
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Synopsis 


1. Ditcovery and inspection — General. 

2. Scope of the Rule as to interrogatories. 

3. Interrogatories and pleadings. 

4. Interrogatories and cross-examina- 

tion. 

5. Interrogatories must be as to relevant 
facts. 

6. Interrogatories as to evidence or wit- 

nesses. 

7. Names of persons. 


8. Interrogatories on questions of law. 

9. Time for the delivery of interrogatories. 

10. Against whom interrogatories may be 
allowed. 

II. Opposite parties— A minor or lunatic. 

12. Leave of Court. 

13. Impleading party for discovery. 

14. Probate proceedings. 

15. Land acquisition luid other proceedings. 


0. 11 R. 1 
Notes 1-2 


Other Topics ( miscellaneous) 

Interrogatories as to foreign law. See Note 8. Points on which interrogatories may be allowed. 
Object of interrogatories. See Note 2. See Notes 2, 3 and 7. 


1. DisooYery and inspeotion— Oeneral.—Aftor tho issues have boon framed 
and the suit is i)osted for trial, each party naturally begins to ask himself how he shall 
prove his case. For the purpose of maintaining his own case or for destroying the case 
of the adversary he may require information from the latter as to facts, or as to 
documents in tho possession or power of such adversary relevant to the issue. Where 
information is wanted as to facts, the party is allowed to administer to his adversary 
a string of questions to be answered by him. The questions are called ^'interrogatories.*' 
The Judge goes through the proposed questions first to see if they are proper at that 
stage of the proceedings and if they are, compels the other party to answer them on 
oath before trial. This is called discovery of facts by the adversary. If tho party wants 
information from his adversary as to documents material to the issues, ho may apply 
for an order compelling tho other party to make a list of all documents which are in 
his possession or power, and, in certain circumstances, to permit him to inspect and 
take copies of those documents before the trial. This disclosure is known as discovery 
of documents. Discovery of facts and documents often tends to save expense and 
shorten litigation. 


2. Scope of the Rule as to Interrogatories. — Tho main object of iuterroga- 
tories is to save expense by enabling a party to obtain from his opponent information 
as to facts material to the questions in dispute between them, and to obtain admissions 
of any facts which ho has to prove on any issue which is raised between them.' As a 
general rule, interrogatories will be allowed whenever the answers to them will serve 
cither to maintain the case of the party administering them or to destroy the case of 
the adversary.^ An admission of the adversary will serve to maintain the case of the 
party administering the interrogatory, or the answer might be destructive of his own 
case. But can an interrogatory be allowed which is merely intended to ascertain the 
nature of the opj)onent's case for the purix)se'of meeting such case beforehand? In tho 
undermentioned cases under the old Oode^ it was held that it cannot. The reason given 
was that, where the pleadings were vague and case of the parties not clear, there were 
other provisions of the Code such as 0. 8 R. 7 and 0. 14 Rr. 1 and 2 under which the 
Court could clear up the position and that it was not therefore permissible for the 

Order 11 Rule 1—Note 2 2. (1890) 24 Q B 1) 445 (447). Hciino v. Wiigbt. 

1. (1882) 20 Ch D 619 (631), Attorney-General v. (1906) 1 K B 403 (416), Plymouth Mutual Co., Co- 
' JaskiL operative Society v. TradorB Publishing Associa- 

( 21) AIR 1921 I^Iad 881 (882). tion. 

t’bC) 10 Bom 167 (172). 3. (’90) 17 Cal 840 (847, 848). 
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0. 11 lt.*l opposite party to obtain such information by discovery. Under the present Code, 

HotoS S*S however, it has been held that in view of the fact that the present Order is now the 

same as Order 31 of the Buies of the Supreme Court, interrogatories can be administered 
in the same manner as is done in England, even for disoovering the nature of the 
opponent s case.'* 

8. Interrogatories and pleadings. — From what has been said before, it is 
clear that interrogatories as to the truth or untruth of statements of facts made in the 
pleadings are admissible.^ A party is entitled to interrogate his opponent with a view 
to ascertain what case he has to meet and the facts relied on, and to limit the 
generality of the pleadings and find out what is really in issue.^ But the interrogatories 
are not like pleadings, confined to the material facts on which the parties intend to 
rely. Either party may interrogate as to any link in the chain of evidence necessary 
to support his own case, inasmuch as the question is relevant as leading up to a matter 
in question in the suit.* Thus, if a defendant denies that he wrote a material document, 
he may be asked if other documents produced to him are not in his handwriting, 
though such documents have nothing to do with the suit but will be used for 
comparison of handwriting.^ Similarly, a defendant is entitled to ask the plaintiff in a 
suit on a hundi which the defendant denies, to state in what form the consideration 
for the hundi was paid, the particulars of the place where the defendants drew or 
accepted the hundi and where and by whom the hundi was presented for payment.* 
But, where in a suit on a promissory note, the defendant pleads want of consideration, 
the onus of proof lies on him and he cannot escape from the onus of proof without 
laying any evidentiary basis, by seeking to get admissions from the plaintiff by 
interrogatories.® 

4. Interrogatories and oross-ezamination. — Interrogatories can be allowed 
only where they relate to any matters in question in the suit. Interrogatories, 
therefore, which are really in the nature of cross-examination, such d>s questions put 
only to test the credibility of the party interrogated, will not be allowed.^ 

8. Interrogatories must be as to relezant facts. — Interrogatories must be 
confined to facts which are relevant to the matters in question in the suit. They are 
not confined to facts directly in issue} Where, however, the issue was on what terms 
the defendant and A had purchased certain properties, interrogatories as to the terms 
on which they had purchased other properties are irrelevant and will not be allowed.* 
Similarly, in a suit seeking to charge defendants as agents, where the existence of the 
agency is the real issue, interrogatories as to private transactions are irrelevant.® So 

(*96) 23 Cal 117 (124, 125). 

4. (»14) AIR 1914 Cal 767 (767) : 41 Cal 6. 

Note 3 

1. (1682) 20 Ch D 519 (527), Attorney-General v. 

Gaekil. 

(1885) 29 Ch D29 (42), Bidder v. Bridges. 

2. (1677) 7 Ch D 486 (449), Saunders v. Jones. 

C34) AIR 1984 Nag 181 (182). 

(1878) 38 L T 44, Ashley v. Taylor. 

3. (1882) 20 Ch D 519 (528), Attorney-General 
V. Gaskil. 

4 . (1865) 15 Q B D 489 (440), Jones v. Richards. 

5. (’14) AIR 1914 Cal 767 (767) : 41 Cal 6. 

6. (’88) AIR 1988 Mad 298 (299). 


1. (’12) 17 Ind Cas 152 (154) : 87 Bom 847. 

(1895) 1 Ch 884 (888), Kennedy v. Dodson. 

(1879) 5 C P D 47 (49. 60), Sheward v. Lons- 
dale. 

(1878) 3 Q B D 654 (656), Allhuson v. Labou- 
chore. 

(1881) 18 Ch D 477 (486), Parker v. WeUs. 

Note 5 

1. (1886) 17 Q B D 154 (162), Marriott y.Cham. 
berlain. (CiM in 12 Gal L Jour 505.) 

(1911 2 Ch 71 (76, 88), Nash v. Lagton. 

(1914) 2 Ch 129 (180), Osram Lamp Works Ltd. 
V. Gabriel Lamp Co. 

2. (1895) 1 Ch 884 (338), Kennedy v. Dodson. 

3. (1874) 9 Ch 876 (878), Great Western Colliery 
Co. v. Tucker. 
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also the prooedure of deliveriDg interrogatories in order to prove the contents of 
documents whioh have been held inadmissible in evidence is entirely misconceived.^ 

6. Interro^atorieiB as to evidence or vitnesBes. — “The purpose of inter- 
rogatories is not to enable a litigant to come into Court knowing bow his opponent 
is going to prove his case. He is not entitled to ask what his opponent’s evidence is 
going to be.”^ Interrogatories, therefore, as to the evidence which a party intends to 
adduce in support of his case, or the contents of his brief or as to the names of his 
witnesses are not permissible.^ Thus, where in a suit for damages, the defendant wanted 
the plaintiff to “state how your estimate of damages to the amount of Bs. 13,000 
mentioned in the 8th paragraph of the plaint is arrived at,*' it was held that the 
plaintiff was not bound to answer it.^ Similarly, questions as to the names of the 
persons in whose presence this or that event took place will not be allowed.^ The 
reason is that the allowing of such questions would enable the other party to tamper 
with the witnesses or to manufacture evidence in contradiction and so shape the case 
as to defeat justice.^ 


7. Names of persons. — As has been seen in the previous Note, questions 
as to the names of the persons in whose presence an event has taken place will not 
generally bo allowed, but where the name and address of a person is a material factt 
it must be disclosed, although the party may thereby have to disclose the names of 
his witnesses.^ Thus, in actions for the infringement of trade-marks or patents, the 
defendant is entitled to discovery of the names of “diverse persons'* alleged in the 
plaint to have been induced to purchase the defendant's goods as the plaintiff's.* But 
in an action for damages arising from the bite of a dog, the Court refused to allow 
interrogatories to bo put to the plaintiff as to persons alleged to have been previously 
bitten.* 

Interrogatories with a view to ascertain whether some 'person oilier than the 
defendant is liable^ will not be allowed.^ 

8. Interrogatories on questions of law. — Interrogatories must be as to 
questions of fact and must not ask for conclusions of law, inferences of facts, or 
construction of documents.^ A question relating to foreign law will not be allowed 
unless the party ordered to answer is an expert in that law.* 

9. Time for the delivery of Interrogatories. — Interrogatories will not, as 
a general rule, be allowed until after the defence is filed as, until then, it is not known 


4. ('84) AIR 1934 Nag 181 (182). 

Note 6 

1. (1911) 2 K B 725 (732), Knapp v. Harvey. 
(Per Buckley, L. J.) 

2. (1885) 29 Oh D 29 (37), Bidder v. Bridges. 

(’33) AIR 1983 Cal 151 (153). 

(1911) 2 K B 725 (730), Knapp v. Harvey. 

(’17) AIR 1917 Oal 658 (658). 

[See also (’12) 17 Ind Oas 152 (154) : 37 Bom 
347.] 

3. (’87) 14 Oal 703 (706). 

4. (1877) 3 Ex D 335 (337), Bade v. Jacobs. 
(More fully reported in 37 L T 621.) 

(1879) 13 Oh D 375 (379), Lyon v. Tweddell. 

[See also (1879) 13 Oh D 370 (874), Johns v. 
James.] 

5. (1880) 16 Oh D 93 (100), Benbow v. Low. 


(Cited in 38 Cal 237.) 

(1895) 1 Oh 439 (447, 448), Re Strachan. 

Note 7 

1. (1886) 17 Q B D 154 (161, 162), Marriott 
V. Chamberlain. (Cited in 12 Cal L Jour 505.) 

(1914) 2 Ch 129 (133), Osram Lamp works, 
Limited v. Gabriel Ijamp Co. 

2. (1883) 22 Ch D 629 (632), Birch v. Mather. 

3. (1911) 2 K B 725 (730), Knapp v. Harvey. 

4. (1916) 2 Ch 245 (249), Sebright v. Hanbury. 

Note 8 

1. (’96) 23 Cal 117 (123). 

(1844) 8 Beav 22 (23), Flight v. Robinson. 

(1869) 4 Ch App 673 (679), Hoffmann v. Postill. 

2. (1924) 1 K B 111 (115), Perlak Petroleum 
Maaohappij v. Deen. 


0. 11 R,1 
Notes 8-4 



ISTTfiBBOGATOIOBB 


im 

Of 11 'I R* 4 'what are the matters in dispute.^ In the Gbanoery Division of the High Oourt o{ 
Hot6t 9**12 England a plaintiff was formerly often allowed to deliver interrogatories, with his 
statement of claim.* This is, however, not the practice now. 

10. Against whom interrogatories may be allowed. — The general rule is 
that the right to deliver and the liability to answer interrogatories are confined to the 
parties to the suit.^ But a person, who is not actually a party, if in substance a party, 
may be asked to answer interrogatories. Thus, in a suit by an agent, an order may be 
obtained against the principal who is the real plaintiff provided the agent has no 
individual interest of his own in the suit.* A stranger to the suit, however, cannot be 
compelled to answer an interrogatory.* Thus, no interrogatories can be administered to 
a witness.^ As to the procedure where a party is a corporation, see Buie 5, infra. 

11. Opposite parties— A minor or Innatie. — The words 'opposite parties*' 
mean parties between whom there is some right to be adjusted in the action or 
proceeding.^ Thus, a defendant may deliver interrogatories to another co-defendant if 
there is some question or issue between them.* 

Similarly, where A and B are co-defendants in a suit but B colludes with the 
plaintiff, he may be regarded as a “party opposite’* to A and the latter can, therefore, 
deliver interrogatories to B? But B cannot in such a case be regarded as a party opposite 
to the plaintiff though he is a defendant; the plaintiff cannot, therefore, deliver 
interrogatories to B} No interrogatories can bo served on an ex parte defendant.® 

Where a party to a suit is a minor or lunatic, interrogatories may be served on 
his next friend or guardian ad litem as the case may be. See Buie 23 infra. 

12. Leave of Court. — This rule contemplates : (1) leave to interrogate, and 
(2) the service of the interrogatories through the Court. It is the duty of the Court 
to determine whether the applicant should be allowed to interrogate the other side, 
but not to determine at that stage %ohat questions the party interrogated should be 
compelled to answer. An application for leave should be made like other applications, 
and the order should be “that the applicant be at liberty to interrogate.’*^ An order 
granting leave to deliver interrogatories is not an order to answer interrogatories, that 
is, an order requiring the other party to answer them ; that party may have good 


Note 9 

1 . (1876) 1 Q B D 442 (444, 445), Mercier v. 
Cotton. (Plaintiff.) 

(1876) 2 Ch D 704 (705), Disney v, Longbourne. 
(Defendant.) 

2 . (1878) 9 Ch D 616 (617), Harbord v. Monk. 

Note 10 

1 . (1889) 22 Q B D 262(265), Straker v. Reynolds. 
(1872) 7 Ch App 812 (313), Hadley v. McDougall. 
2i (1892) 2 Q B 324 (326), Willis A Co. v. 
Bfl^deley. 

3 . (1900) 10 T L R 434 (451), Williams v. 
Ingram. 

4 . (l882) 20 Oh D 519 (580), Attorney-General v. 
Gaskil. 

(’28) AIR 1923 Lah 282 (283). (Refusal to issue 
interrogatories— No revision.) 

Note 11 

1. (1886) 18 Q B D 198 (197. 198), Shaw v. 
Smith. 


(1880) 16 Ch D 162 (164), Molloy v. Kilby. 

(1886) 16 Q B D 125 (128), Brown v. Watkins. 
(Go-defendants between whom there was no ques- 
tion or issue were held not to be * ’opposite 
parties”.) 

(1897) 2 Q B 124 (127), Spokes v. Grosvenor and 
West End Hotel Co. (Action by a shareholder in 
a company against directors, claiming damages 
to be paid to the company— The company m^o 
defendant — Held, that the company were an 
‘‘other party.”) 

2. (1886) 18 Q B D 198 (198, 200), Shaw v. 
Smith. 

(1880) 15 Ch D 162 (164), Molloy v. Kilby. 

(1913) 2 Ch 375 (383), Birchal v. Birsh. 

3 . (‘99) 17 Bom 384 (388). 

4 . (’21) AIR 1921 Mad 881 (381). 

5. (‘21) AIR 1921 Mad 381 (381, 882). 

Note 12 

h (’80) 6 Cal 707 (709). : ^ 
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grounds for refusing to answer them or: some of fc}ioin>^ He bus a right to oo^e into Ot 11 B. i 

Oourt and ask that the order be re-considered, and, if found to have been wrong, set Notes 11^8 

aside. If the interrogatories are scandalous, or in any way an abuse of the process of 

the Oourt, the Court may interfere at any stage. In other cases, the party might omit 

to answer the interrogatories to which he objects at his peril, or be may file his 

ivffidavit in answer, stating in it his objections to answer such questions as he objects 

to ; and in such a case an interrogating party, if dissatisfied, can apply under Buie 11, 

infra? 

18< Impleading party for dloeovery. — A person should not be made a party 
to an action merely for the purpose of getting discovery, however important the 
discovery might prove to be.^ 

li. Probate prooeedln8s< — This Oi’der applies to probate proceedings by 
virtue of Section 266 of the Succession Act, XXXIX of 1925. The Judge can direct an 
executor on delivery of interrogatories to make a full discovery of the assets of the 
deceased. Strictest relevancy may not be required and the Judge has got power to 
exclude anything which is offensive or improper.^ 

18. Land acquisition and other proceedings. — This Order applies to pro- 
ceedings under the Land Acquisition Act, I of 1894, by virtue of Section 53 of that Act^ 
and to enquiries into election matters by commissioners under the Indian Elections 
Offences and Inquiries Act, XXXIX of 1920 (Section 5). Some of the rules of this 
Order have been excluded from application to proceedings under the undermentioned 
Local Acts.^ 


R, 2. [New.] On an application for leave to deliver 0. 11 R. 2 
ParUcuiar interroga- interTogatoiies, the particular interrogatories 
tories to b« •ubmitted. proposed to be delivered shall be submitted to 

the Court. In deciding upon such application, the Court shall take 
into account any ofEer, which may be made by the party sought to 
be interrogated to deliver particulars, or to make admissions, or to 
produce documents relating to the matters in question, or any of 
them, and leave shall be given as to such only of the interrogatories 
submitted as the Court shall consider necessary either for disposii^ 
fairly of the suit or for saving costs. 

[B.S.C.,0.31R.2.] 


2. (’91) 18 Oal 420 (421). 

3. (’80) 6 Cal 707 (710). 

NoUlS 

1. (’93) 17 Bom 841 (848) : 20 Ind App 1 (P C). 
(’86) 10 Bom 167 (170) (P C). 

(1891) 2 Q B 241 (247), Bonehand v. Maofarlane. 
(1878) 9 Oh D 662 (666), Wilson v. Church. 

Note 14 

1. (’16) ACR 1916 Oal 968 (964) : 43 Cal 800. 


Hotels 

1. (’10) 8 Ind Oas 107 (113) ; 38 Cal 280. (An 
order for discovery of documents made.) 

2. The Bengal Tenancy Act (VUIofl885),S.148. 
(Suits for recovery of rent); the Orissa Tenancy 
Act (II of 1918), 8. 198 (Do); the Madras Kslatos 
Land Act (I of 1908), 8. 192. 
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0. 11 i»i 1. "As ths Court shall oonrider nosissary." — The Court under thb tide 

Roto 1 has no power to settle the interrogatories but to state merely what interrogatoriei 
should be administered.^ 

The practice in England is that it is obligatory to draw up the proposed 
interrogatories and to deliver a copy of them to the opposite party with notice. It is 
necessary also to give a copy for the Master to consider and initial. The Judge or the 
Master has a discretion to allow or refuse leave to interrogate,’ and the Master's 
discretion will not be interfered with unless he acts on a wrong principle.’ He will also 
consider any offer to deliver particulars or to make admissions or produce documents 
that may be made. If he decides to allow interrogatories at all, the Master will consider 
the particular interrogatories sought to be delivered and will hear arguments on both 
sides for and against allowing any particular question. Leave should be given as .to such 
only of the interrogatories as the Court considers necessary either for disposing fairly 
of the suit or for saving costs. Interrogatories as to the contents of documents cannot 
be said to be necessary either for disposing fairly of the suit or for saving costs.^ The 
reason is that, under the Evidence Act, the contents of a document may not, except 
when secondary evidence is admissible, be proved by oral evidence. In running down 
cases, interrogatories relating to the details of the accident are not ordinarily necessary 
and will not be allowed except under special circumstances for the purpose of disposing 
fairly of the suit or for saving costs.’ The opposite party need not be served personally;’ 
it is sufficient if his solicitor is served.^ 

The grant of leave to one party to deliver interrogatories to another does not, 
as has been seen in Note 12 to Buie 1 antSt amount to an order requiring the other 
party to answer them. It is not a decision which has to be obeyed. The party may 
have good grounds of objections under Rule 6.® 

An order disallowing interrogatories is not a decree and is not open to appeal. 
The Judicial Commissioner's Court of Nagpur has held that it is a "case decided" and 
is open to revision, provided the conditions of Section 116 are satisfied.® According to 
the Judicial Commissioner’s Court of Sind the order is not revisable inasmuch as the 
party adversely affected has another remedy by way of appeal from the final decision 
of the Court.^® 


0. 11 R. 8 R. 3 . [S* 123.] In adjusting the costs of the suit inquiry 

III *»’ instance of any party be made into 

the propriety of exhibiting such interrogatories 
and if it is the opinion of the taxing officer or of the Court, eitliOT 


Order 11 Rule 2 — Note 1 

1. (1894) 88 Sol Jo 388, Toy v. Willoughby. (Per 
Chitty, J.) 

(’16) AIB 1916 Cal 958 (964): 43 Cal 800. 

2. (1906) 1906 W N 67 (68), Codd v. Dolap. 

3. (1920) 1K B 669 (666), Oriebart v. Mortis. 

4. (’84) AIR 1984 Nag 161 (183). 

8 . (1990) 1 K B 659 (668), Oriebart t. Morris. 
(1668) 1888 W N 196 (196), Jones t. London 


Road Car & Company. 

6. (1674) 30 L T 867, Little t. Roberts. 

7. (1878) 47 L J Ch 609 (610), Be Mnleaster. 

8. (’01) 18 Cal 420 (431). 

(’26) AIB 1926 All 658 (668). 

9. (’84) AIR 1984 Nag 181 (189). (Allowing leave 
to deliver interrogatories which ore notneoeiiary 
is a material irregularity.) 

10. (’20) AIR 1920 EUnd 1 (6) : L B 28. 
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with or without an application for inquiry, that such interrogatories 0. 11 R, 8 
have been exhibited unreasonably, vexatiously, or at improper 
length, the costs occasioned by the said interrogatories and the 
answers thereto shall be paid in any event by the party in fault. 

[R. S. C., 0. 31 R. 3.] 

1. CoBtfl. — Ordinarily tho costis of an application will be dealt with on the 
application and be costs in tho suit. This rule makes a special provision for ordering 
the party at fault to pay costs in any event irrespective of the result of tho suit. 

See Section 36. 

Tho Court has power to order under the corresponding English rule that costs 
of a viva voce examination under R. 11 bo paid by tho party examined in any event, ^ 
but the costs of an oppressive viva voce examination may be ordered to be paid by the 
party delivering tho interrogatory.* 


R. 4. [New.] Interrogatories shall bo in Form No. 2 in o. UR. 4 
„ . Appendix C, with such variations as circum- 

Form of interrogatories. ^ ^ ^ 

stances may require. 

[R. S. C., 0. 31 R. 4.] 


R. 5. [S- 124.] Where any party to a suit is a corporation 0. 11 R. 5 
Corporation! pGrsons, whcthor incorporated or not, 

empowered by law to sue or bo sued, whether in its 
own name or in tho name of any officer or other person, any 
opposite party may apply for an order allowing him to deliver 
interrogatories to any member or officer of such corporation or 
body, and an order may be made accordingly. 

[R. S. C., 0. 31 R. 5.] 

1. CorporatioiiB and oompanies. — The secretary of a corporation or 
company is, as a rule, the person to be interrogated.' But the Court may issue 
delivery of interrogatories to be answered by any other officer of the company.* Before 
issuing such an order, however, tho Judge must be satisfied that tho officer selected 
by the party has a competent knowledge of the facts and the means of answering 


Order 11 Rule 3 — Hotel 

1. (1888) 9 Q B D 168 (170), Vicary v. G. N. By. 
ComjMiny. 

2. (1884) 54 L 7 Ch 207 (208), Litchfield v. 

Jones. 

Order 11 Rule 5 — Note 1 

1* (1880) D68(59),In te Alexandra Palace 


Company. 

2. (1896) 2 Q B 163 (156), Chaddock v. British 
South Africa Co. (Form of tho order under this 
rule.) 

(1892) 8 Ch 70 (74), Attorney-General v. North 
Metropoliton Tramways Co. 


8CPC. 107. 
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0. 11 R. 8 the questions.® The officer interrogated is bound to answer only with reference to 
Note 1 knowledge acquired in the course of his employment and on inquiries of other 
officers who have acquired their knowledge in the same way."* There is no obligation 
on the part of the officer either to disclose his knowledge or to obtain or disclose the 
knowledge of other agents or servants of the company accjuired by him or them 
othenvise than in the course of his or their employment} 

The answer of the officer is the answer of the company and can be read as- 
admission which binds the company.® 

A foreign State has been held to be a corporation for the purposes of this rule/ 


R. 6. [S. 125.] Any objection to answering any interro- 
Objections to interro< gatory On the gTOimd that it is scandalous or 
gatories by answer. irrelevant or not exhibited lorn fide for the 

purpose of the suit, or that the matters inquired into are not 
sufficiently material at that stage, or on any other ground, may be 
taken in the affidavit in answer. 


[1877, S. 125; R. S. C., 0. 31 R. 6.] 


le Scope of the Rule. 

2. Scandalouf interrogatorief. 

3. Irrelevant interrogatories. 

4. Not exhibited bona hde. 



5. *'Not sufficiently material at that stage.'*’ 

6. "Any other ground." 

7. Fishing interrogatories. 

8. Wagering contracts. 

9. Defamationo 


If Scope of the Rale# — This rule enables the party interrogated to file his 
objections, and indicate the grounds of objection which he might tako.^ The party 
taking such objection is entitled to have it adjudicated upon by the Court and a clear 
and specific order passed directing him to answer such of the interrogatories as the 
Court holds to be relevant. The mere fact that he could apply under Buie 7 to have 
the interrogatories set aside or struck out does not take away his right to have his 
objection adjudicated upon.* 


2f Scandalous interro^atorieSf — Questions irrelevant to the matters in issue 
and taken for the purpose of abusing, insulting or degrading the opposite party are 
scandalous interrogatories and are not permissible. But nothing can be scandalous 


3. (1879) 13 Ch D 97 (99), Barkcly v.Standard 
Bis. Go. 

4. (1900)2 Ch 1(8), Welsbach Co. v. New Sunlight 
Co. 

(1878) 3 Q B D 315 (321), Southmark v. Quick. 

5. (1900) 2 Ch 1 (10), Welsbach Co. v. New Sun- 
light Co. 

6. (1896) 2 Q B 153 (158), Chaddock v. British 
South Africa Co. 

7. (1876) 1 Ch D 171(174), Republic ofCostaRica 


V. Erlanger.(Referred to in 22 Cnl 757;16 All 269.) 

Order 11 Rule S — Note 1 

1. (’80) 6 Cal 707 (710). 

(’80) 5 Cal L Rep 171 (171). (Whore intorroga- 
tories have been administoFod for tho examina- 
tion of a witness by ono party, the other party, 
if he objects to any of the questions, must make 
his objections on tho face of his cross interroga- 
tories.) 

[See (’96) 23 Cal 117 (124).] 

2. (’18) AIR 1918 All 808 (804, 80S). 
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which is relevant^ even though tending to criminate the person interrogated.*^ 

8. IrreleYant interrogatories. — As a general rule, the question taken must 
be relevant to the matter in issue/ though it need not be confined to tho facts in 
issue? Thus, interrogatories asking plaintiff whether similar charges as that made in 
the suit had not boon made against him previously in a newspaper, and whether ho 
had contradicted them or taken any notice of them on that occasion, are clearly 
irrelevant? Similarly, in a suit by A for a declaration that he and the defendant 
purchased a certain land as co-partners, interrogatories relating to the arrangements 
under which other purchases had boon made by them together are irrelevant.* In no 
case will interrogatories be allowed if tho defence at which they aim would be no 
defence in law to the suit.® 

i. Hot exhibited bona fide. — Whore the questions, though relevant, are not 
put bona fide for the purposes of tho present action but for other and ulterior objects, 
c. g.t in view of a future litigation, they will be disallowed by tho Court.^ 


0. 11 R. 6 
Notes 2Hi 


S. “Not BuflSoiently material at that stage/* The word ‘'material” moans 
more than relevant. A fact may be relevant but not material at a particular stage? 
The question of materiality must be tested by reference to tho case made by the 
pleadings and to what will be in issue at tho hearing. Generally, “the Court is 
unwilling before the right to relief is established to make an order for discovery which 
may be injurious to tho defendant and will only be useful to the plaintiff if he succeeds 
in establishing his title to roliof.”^ Similarly, the Court is not justified in ordering a 
plaintiff to answer interrogatories which are in tho nature of eliciting evidence, before 
the defendant has filed his written statement.^ Compare Kulo 20, which makes a 
provision for tho postponement of discovery till after determination of issuo or question. 
Nevertheless the Court has a discretion to order discovery at once on other grounds.* 


6, “Any other ground.'* — Those words mean grounds ejusdem generis with 
those specified,^ They will include the following grounds — 

(a) that tho questions are criminatory ; 

(b) that they relate to privileged communications between tho party and his 

legal advisers ; 


Note 2 

1. (1894) 10 T L li 254 (371), Kemblo v. Hope. 
(1878) 8Ch D 645 (653), Fisher v.Owon. (Referred 

in 14 Cal W N 153.) 

2. (1878) 8 Q B D C54 (660), Allhu.sen v. Labou- 
chnro. 

(ltX)6) 190C A G 434 (437), National Association 
V. Hmiths. 

(1878) 8 Oh D 645 (653), Fisher v. Ovfon. (Bofor- 
red in 14 Cal W N 153.) 

(1884) 10 P D 122 (ISO), Harvey v. Lovekin. 
(1875) 10 Q B 217 (218), Groonflold v. Keay. 

Note 3 

1. (1896) 1 Ch 334 (388, 340), Kennedy v. Dod- 
son. 

2. (1886) 17 Q B D 164 (168), Harriott v. Chambor- 
lain. (Referred in 12 Cal L Jour 505 — Confirmed 
in (1911) 2 Ch 71, Nash v. Layton — Question 
regarding previous money-lending transactions.) 

3. (1886) 2 T L B 682, Pankhurst v. Hamilton. 


4. (1895) 1 Ch D 334, (838) Kennedy v. Dodson. 
(1917) 1917 W N 319 (319), Blair v. Haycock 

Cadle Ct>. 

5. (1890) 24 Q B D 573 (577) Rogers & Co., v. 
Lambert & Co. 

Note 4 

1. (1905) 2 KB 523 (526), Kdinundson v. Birch 
& Co. Ltd. 

(1875) 44 Ij J Ch 305 (.308), Hengh v. Giirrott. 
(1920) 1 K B 336 (339), Chapman v. Loach. 

Note 5 

1. (’87) 14 Cal 703 (706). 

2. (1881) 18 Ch D 477 (486), Parker v. Wells. 
(Suit for broach of trust — Denial of trust — Ques- 
tion as to account of profits of trust premature.) 

(1888) 37 Ch D 184 (187), Tonnessy v. Clark. 
(.Amount of damages.) 

3. (’32) AIR 1932 .Mad 316 (317). 

4. (’84) 10 Cal 808 (814). 

(’02) 4 Bom Ij R 342 (348). 

Note 6 

1. (1878) 8 ChD645(657), Fisher V. Owen. (Cited 
in 14 Cal W N 153.) 
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0. 11 R. 6 
Notes 6-9 


(c) that they relate to a party’s evidence, and 

(d) that they are injurious to public interests. 

In general, questions excluded by Sections 121 to 129 of the Evidence Act and 
which could not be asked if the party were in the witness-box cannot also be taken 
SiS interrogatories.^ Questions relating to communications made for the purpose of 
litigation between third persons and the legal adviser of a party or between third 
persons and the party for the purpose of submission to the adviser,® or questions 
ofifending against a rule of public policy may also be objected to.^ Similarly, it is open 
to an assessee of income-tax to object to answering interrogatories on statements made 
by him in income-tax proceedings on the ground that they are privileged.® But even 
if no objection is taken by the party it is the duty of the Court to consider whether 
a rule of public policy does not prevent the disclosure of the documents or of the 
information sought.® 

7. Fishing Interpo^atories. — The questions asked must not be "fishing," 
that is to say, they must refer to some definite and existing state of circumstances and 
must not be put merely in the hope of discovering some flaw in the opponent’s case^ 
or with the object of filling up blanks in the interrogator’s own pleadings.® Thus, where 
the plaintiff was charged with having used certain blasphemous words, interrogatories 
tending to show that, if he did not use those words on the particular occasion, still he 
had on other occasions said something very much like it, are merely "fishing’’ 
interrogatories and will bo disallowed.® 

8. Watering oontraots. — In cases where the defence of wagering is set up, the 
Court will refuse to allow the party setting up this defence to interrogate his opponent 
generally as to his business transactions apart from the particular transactions in the 
suit; the reason is that it will be "manifestly unfair to compel a man to disclose his 
general dealings on the chance that thereby his opponent may discover something that 
will support his«ase.**^ 

9. Defamation. — Where, in a plaint in an action for slander, publication to 
one named person and also to various other persons unnamed is alleged, it is not 
l)ermi8siblo to ask the defendant whether he spoke the words complained of to any 
person or persons other than the person named and the names of other persons if any. 
Such an interrogatory is a fishing interrogatory the object of which is to find out some 
cause of action or defence other than that specifically alleged.^ So also the defendant in 
a libel case will not, as a rule, be allowed before be has given particulars to interrogate 
or get discovery for the purpose of finding out whether he has a defence or not.® 


2. (’90) 15 Bom 7 (10). 

3. (’05) 7 Bom L R 709 (711, 712). 

4. (1888) 21QBD 509(521), HennoBsyv. Wright. 
(Oited in 27 Bom 189.) 

5. ('8«] AIB 1981 Nag 181 (182).. 

6. (’02) 1 Bom L B 842 (850). 

Note 7 

1. (’90) 17 Osl 840 (848, 849). 

(1688) 24 Q B D 446 (448), Hennegsy v. Wright. 
(1918) 2 K B 198 (197, 199), Barham v. Lord 


Huntingfield. 

2. (’14) AIB 1914 Cal 7C7 (768) : 41 Cal 6. 

3. (1886) 2 T L B 682, Fankhurst v. Hamilton. ' 

Note 8 

1. (’18) 17 lud Cas 152 (164) ; 37 Bom 847. 

Note 9 

1. (1918) 2 KB 103(199), BarhamT. Huntingfield. 

2. (1898) 2 Q B 188 (188), Tuerenbery v. Lahon* 

(1908) 2 K B 161 (161), Arnold T. Bottomley. 
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R. 7. [New.] Any interrogatories may be set aside on 0.11R. 1 
Setting Mide and •triking tho ground that they have been exhibited 
out interrogatorie*. Unreasonably or vexatiously, or struck out 

on the ground that they are prolix, oppressive, unnecessary or 
scandalous; and any application for this purpose''may be made 
\vithin seven days after service of the interrogatories. 

[R. S. C., 0. 31 B. 7. (AnnuUed in 1917).] 

1. Setting aside or striking out interrogatories. — Interrogatories must 
not be oppressive or exceed the legitimate requirements of the particular occasion.^ 

Thus, interrogatories as to profits requiring a search through business books of several 
years when it is absolutely irrelevant in a suit for a declaration,^ or as to an innuendo 
and the names of all the persons to whom tho libel had been published in a libel 
action,^ or as to a secret manufacturing process, have all been held to be vexatious and 
oppressive.'* The more irrelevancy of the interrogatory is no ground for setting aside 
the interrogatory under this rule. The party has to proceed under Rule 6. 


R. 8. [S. 126. ] Interrogatories shall bo answered by o. 11 Ri 8 
Affidavit in answer, affidavit to bo filed within ten days, or within 
such other time as the Court may allow. 

[1877, S. 126, R. S. C., 0. 31 R. 8. See R. 9 below.] 

1. Matters within the knowledge of party’s agent or servant. — The 

party interrogated cannot escape giving an answer by saying that he has no personal 
knowledge as to matters inquired into.* He is bound to obtain the information from 
his agents or servants, if such knowledge has been acquired by them in the ordinary 
course of their employment. He can, however, show that it would be unreasonable to 
require him to do so in any particular case, as for instance, whore either his agents or 
servants have left his employment or where it would occasion unreasonable expense 
or an unreasonable amount of delay or the like to get such information.^ A party’s 
banker or solicitor is his agent within tho meaning of this rule.* As has been seen in 
the Notes to Buie 5 ante^ a party need not disclose matters that have come to the 
knowledge of his agents or servants otherwise than in the ordinary course of their 
employment.'* 


Order 11 Rule 7 Note 1 

1. (1893) 1 Q B 6 (13), Oppenheim v. Slioffiold. 
(1884) 32 W K (Eng) 668, Orumbrecht v. Parry. 

(Affirming 49 L T 670 : 6 Asp M 0 176.) 

2. (1881) 18 Oh D 477 (484), Parker v. Wells. 

3. 1910) 1 K B 764 (767), Heaton v. Goldney. 

4. (1890) 45 Gh D 623 (628), Asworth v. Roberts. 

Order 11 Rule 8 — Note 1 

1. (1884) 28 Oh D 287 (290), Foakes v. Webb. 


(1878) 3 Q B D 315(321), Southwark & Vauxhall 
Water Co. v. Quick. (Cited in 15 Bom 7.) 

2. (1882) 10 Q B D 161 (171), Bolekow Vaughan 
& Co. V. Fisher. 

(1883) 24 Ch D 110 (113), Rasbotham v. Shrop- 
shire Union Railway and Canal Co. 

3. (1896) 2 Ch 111 (11.6), Alliolt v. Smith. 

4. (1900) 2 Ch 1 (10,11), Welsbach Incandescent 
Gas Light Co. v. Sunlight Incandescent Co. 
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0. 11 B. 9 


0. 11 R. 10 


0. 11 R. 11 


R. 9. [New.] An affidavit in answer to interrogatories 
Form of o^ovit shall bo in Form No. 3 in Appendix C, with such 
m witwor. variations as circumstances may require. 

[E. S. C., 0. 31 R. 9.] 

1. Affidavit in answer. — As a rule, the answers should be divided into 
paragraphs numbered consecutively and each interrogatory should be dealt with 
sei)aratoly in a separate paragraph. 


R. 10. [New.] No exceptions shall be taken to any 
No exception to affidavit in answer, but the sufficiency or otherwise 
be uken. affidavit objected to as insufficient shall 

be determined by the Court. 

[Cf. E. S. C., 0. 31 R. 10 (Annulled in 1917). ] 


R. 1 1 . [S. 127.] Where any person interrogated omits to 
Order to anewer or answer, Or answers insufficiently, the party 
uuwer further. interrogating may apply to the Court for an 

order requiring him to answer, or to answer further, as the case 
may be. And an order may be made requiring him to answer or 
answer further, either by affidavit or by viva voce examination, as 
the Court may direct. 

[1877, S. 127; R. S. C., 0. 31 R. 11.] 


1 . Scope of the Rule. I Further answer may be declined 

, 4 ,A • • .1 ft ground of privilege. 

2 . “Answers insufficiently.” | 4 . Viva voce examination. 

1. Soope of the Rule. — It; is only under this rule that the Court is to decide 
whether the party interrogated must answer or not and to pass an order requiring him 
to answer or to answer further, as the case may be, the interrogatories delivered to 
hiiii.^ In the absence of such an order under this rule, no action can be taken against 
the defaulting party under Rule 21.^ 

Order 11 Rule ll--Note 1 2 . ('26) AIR 1926 All 65S (558). 

1. ('26) AIR 1926 All 558 (653). ('05) 8 Oudh Cas 172 (172, 178). 
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The application for further answer to interrogatories ought to specify the 0. 11 R. 11 
interrogatories or parts of interrogatories to which further answers are required.* Notes 1-4 
When the answers to all interrogatories are properly objected to, a further answer in 
respect of all of them can bo asked for."* 

2. ‘‘Answers insuffloiently." — The general rule is that the person answering 
must answer sufficiently, Sufliciency and not the truth of tlio answer is the point to 
1)6 considered at this stage. ^ The answer must be confined to answering the question 
put. Any necessary or reasonable explanation or qualification without which the answer 
would be unfair or incomplete or misleading may bo added.* Thus, if a party is asked 
whether he did not make a particular affidavit, he may answer that ho did, but that 
he has since found out that it was inaccurate.* But the addition of an irrelevant or 
otherwise objectionable matter may make the answer embarrassing and prevent the 
party who asks for it from using it without having thrust upon him irrelevant matters 
as part of it; the answer in such a case will be considered insuflicient and a further 
answer will bo ordered."* 

3. Further answer may be declined on the ground of privilege. — The 

privilege on the ground of which further answer may be declined, must bo one which 
can bo properly claimed in law; the Court will not require further answer to be put in 
unless it is clearly satisfied either from the nature of the subject-matter for which 
privilege is claimed or from statements in the answer itself or in documents so referred 
to as to become part of the answer, that the claim for privilege cannot possibly bo 
substantiated. The more existence of reasonable suspicion which is sufficient to justify 
the Court in requiring a further afjidavit of documents is not enough in the case of a 
claim for privilege} See also the undermentioned case.* 

4. Viva voce examination. — An order may be made requiring the party to 
further answer the interrogatories by viva voce examination. This procedure is, 
however, adopted only in exceptional casos.^ A roving examination should not be 
allowed in such viva voce examination.* 


R. 1 2. [S* 129, para. 1.] Any party^* may, without filing 6. 11 R. 12 
any affidavit,^ apply to the Court for an order 
«o^ery'*o?!ocumS.u.'*‘** directing any other party^^ to any suit to make 

discovery on oath of the documents which are 
or have been in his possessions^ or power, relating to any matter in 
questions^ therein. On the hearing of such application the Court 
may either refuse^ or adjourn the same,* if satisfied that such 


3. (1879) 27 W R (Eng) 675, Anstey v. North & 
South Wool witch Sub-way & Co. 

(1876) 24 W R (Eng) 783, Chestorfiold and Boy. 
thorpe Colliery Go. v. Black. 

4, (1881) 60 L J Ch 496 (490). Purber v. King. 

Note 2 

1. (1884) 27 Ch D 1 (21), Lyoll v. Kennedy. 
(1885) 2 T L R 122, Field v. Bonnet. 

(1869) 4 Ch 673 (678), Hoffman v. Postill. 

2. (1884) 88 W R (Eng) 44, Lyell v. Kennedy 
(No. 4). 

(1884) 27 Ch D 1 (15), Lyell v. Kennedy (No. 8). 


3. (1884) 27 Ch D 1 (14), Lyoll v. Kennedy. 

4, (1884) 27 Ch D 1 (16), Lyell v. Kennedy. 
(1873) 9 0 P 9 (12), Peyton v. Hurting. 

Note 3 

1. (1884) 27 Ch D 1 (21), Lyell v. Kennedy. 

2. (’34) AIR 1934 Nag 181(182). (Interrogatories 
as to contents of statement of assessce in income- 
tax proceedings— Objection to answer is proper.) 

Note 4 

1. (1882)9QBD168(170), Vicary v.G. N. Ry.Co. 

2. (1884) 51 L T 572, Litchfield v. Jones. 



1704 


AFFIDAVIT OF DOCUMENTS 


0. 11 R. 12 


0. 11 B. IS 


discovery is not necessary, or not necessary at that stage of the suit 
or make such order, either generally or limited to certain classes of 
documents,^ as may, in its discretion, be thought fit : Provided that 
discovery shall not be ordered when and so far as the Court shall be 
of opinion that it is not necessary either for disposing fairly of the 
suit or for saving costs. 

[1877, S. 129 ; R. S. 0., 0. 31 R. 12.] 


R. 1 3. [S. 129, para. 2.'] The affidavit to be made by a 

Attii -t f j whom such order as is mentioned 

vn o ocumen . preceding rule has been made, shall 

specify which (if any) of the documents therein mentioned he 
objects to produce, and it shall be in Form No. 5 in Appendix C, 
with such variations as circumstances may require. 

[R. S. 0., 0. 31 R. 13.] 

RULES 12 & 13. 


1. Scope of the Rules. 

2. Application for discovery of documents 

may be made without aAdavit. 

3. Grounds of objection to discover docu* 

ments. 

4. Professional or legal privilege. 

5. Documents relating solely to the case 

of the party giving discovery. 

6. Documents not in the sole possession 

of the party. 

7. Documents held in possession as agent 

of third party. 

8. Documents incriminating party. 

9. Where production of public ofhcial 

documents is injurious to public in- 
terests. 

10. Court may inspect a privileged document. 

1 1. Contents of affidavit of documents. 

12. Sufficient description of documents. 

Other Topic 

Affidavit in tho case of several plaintiffs or defen- 
dants. See Note 11. 

Court’s discretion under the rule. See Note 2. 
Discovery from a co-defendant or co-plaintiff. See 
Note 13. 

Documents in possession of a party either jointly 
with others or with no proprietary interest. 
See Note 11. 


13. Against whom order for discovery may' 
be made. 

14. Any party. 

15. Benamidar. 

16. Corporation. 

17. Crown. 

18. Foreign Prince or State. 

19. Several defendants and plaintiffs. See 

Note 11. 

20. Next friend of minor or lunatic. 

21. Advocate-General. 

22. Ofhcial Liquidator. 

23. Marine insurance. - . J 

24. Affidavit of documents« if conclusive — 
Further afbdavit. 

25. Effect of non-disclosure of documents. 

26. Right to seal part of documents. 

( miscellaneous) 

‘'Document,” meaning of. See Note 11. 

Duties of attorneys in respeot of affidavit of doon- 
ments. See Note 11. 

"Matter in question,” meaning of. See Note !!• 
Possession of agent. See Note 6, 

Production of documents. See Note !• 
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It Scope of the Rules. — These rules deal with the second branch of discovery, 
the discovery of documents. They enable a party to apply to the Court for the 
purpose of compelling his opponent to disclose the documents he has in his possession 
or power, ^ and the object of this procedure is two-fold : (1) to secure as far as possible 
that all material documents are disclosed by putting the opposite party on oath as to 
the documents in his possession or power with the consequent penalties attaching to a 
false oath, and (2) to put an end to what might otherwise lead to a protracted inquiry 
as to the material documents actually in the possession or under the control of the 
opposite party.® 

The right to have the existence of a document disclosed in the afQdavit of 
documents under those rules does not necessarily involve any right to have it produced 
for inspection ; nor is a protection from production for inspection a sufficient reason 
for not disclosing its existence. The rule does not alter the principles relating to the 
production of documents but gives the Court a discretion to refuse the discovery of 
documents when there is no reasonable prospect of its being of any use,® or to limit the 
nature and extent of the discovery.^ 

These rules do not preclude an application under Buie 18, sub-rule 2.® 

2. Applloation for dlsoovery of doouments may be made without 
affidavit. — An application under Rule 12 need not be supported by an affidavit as is 
generally required in the case of other applications.^ The Court has power either to 
refuse or adjourn the application and, in exercising its discretion, it is guided by tlie 
pleadings and the nature of the action. The party who applies must, where there is 
contest, show that he has a good cause of action and that the documents are relevant 
to the case.® 

3. Grounds of objeotion to discover documents. — A party against whom 
an order for discovery of documents has been made by the Court cannot object to 
specify the existence of the documents.^ He is also, as a general rule, bound to produce 
every document in his possession or power which is material or relevant to the suit, 
unless it is covered by some established privilege.® The fact that a document was 
written on a privileged occasion, in the special sense in which that term is used in 
actions of defamation, is no reason for refusing to produce it : it is not, on that ground, 
privileged from inspection.® But there are several classes of documents which have 
been recognized as being privileged from production. Those may be dealt with in the 
following order — 

(1) Documents protected by professional or legal privilege. 

(2) Documents relating solely to the case of the party giving discovery. 

(3) Documents not in the sole possession of the party giving discovery. 

(4) Documents in the possession of a party only as agent or on behalf of 

another. 

Order 11 Rules 12 & 13 — Note 1 

1. (’95) 28 Gal 117 (126). 

2. (’20) AIR 1920 Pat 181 (137): 5 Pat L Jour 650. 

3. (1887) 37 Ch D 234 (287), Downing v. Fal- 
mouth United Sewerage Board. 

4. (1887) 87 Ch D 284 (237), Downing v. Fal- 
mouth United Sewerage Board. 

5. (’ll) 12 Ind Gas 12 (13) : 38 Cal 428. 

Note 2 

1. (’95) 28 Cal 117 (126). 


(’24) AIR 1924 All 510 (511) : 46 All 417. 

(’22) AIR 1922 All 1 (4) : 44 All 202. 

[See (1887) 87 Ch D 284 (238), Downing v. Fal- 
mouth United Sewerage Board. 

2. (*97) 2 Cal W N 17 (18). 

Note 3 

1. (1861) 45 Law Times 360 (361), Swaiiston v. 
Lishman. 

2. (1876) 2 Ch D 644 (656), Anderson v. Bank of 
British Columbia. (Cited in 6 Bom 672.) 

3. (1880) 6 Ex D 108 (112), Webb v. East. 
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(6) Documents tending to criminate or expose to forfeiture. 

(6) Documents protected on the ground of public policy. 

4. Professional or le|al ppivlle^e. — A communication between parties and 
their legal advisers has always been protected from disclosure even at the risk of the 
possibility of truth being concealed thereby.^ The object of the rule is to enable 
pemons to obtain legal advice safely and oflfoctually.^ A party is thus not bound to 
produce any confidential communication between him and his legal advisors.® It is 
necessary, however, to distinguish between documents and communications that are 
privileged irrespective of whether litigation was contemplated or was pending and 
those that are privileged only where litigation was contemplated or was pending at 
the time when they came into existence. The first class of cases will cover the following 
documents — 

(1) Letters and communications passing between a party or his predecessors- 
in- title, and his or their legal advisers provided they are confidential and written to, 
or by the solicitor or legal adviser in his professional capacity for the purpose of 
getting legal advice or assistance.^ If the communications are not made confidentially 
there is no privilege.® 

(2) Such letters and communications made through a clerk or agent employed 
by the legal adviser or the client for the purpose of conveying information to or from 
the legal advisers.® 

(3) Letters and communications between a solicitor and his partner or 
professional agent^ but not between solicitors for opposite parties.® 

(4) Instructions and briefs to counsel and counsel’s briefs and notes.® 


The second class of documents will cover the following — 

(1) Communications between a solicitor and a non-profemonal agent or a 
third party, directly or through an agent and made with a view to pending or 
contemplated litjgation and for the purpose of getting or giving advice *or for obtaining 
or collecting evidence.^® 

(2) Communications between the client and a no 7 i-professional agent or third 
party, which are made in answer to inquiries made by the party as the agent for or at 


Note 4 

1. Halsbury, Vol. II, page 72. 

2. (1881) 17 Ch D 675 (681, 682), Wheeler v. Lc 
Marchnnt. 

(1901) 1901 App Cas 196 (200), BulUrant v. 
A ttorney-G eneral . 

3. (’91) 15 Bom 7 (10). 

<’27) AIR 1927 Bom 367 (367, 368). 

4. (1891) 1891 P 286 (289), O’Shea v. Wood. 
(1878) 4 Ex D 49 (53), Gardner v. Irvin. 

(1883) 23 Ch D 387 (404), Kennedy v. Lyell. 
(1878) 3 Q B D 315 (318], Southwark A Vauxhall 

Water Co. v. Quick. (Statement of facts drawn 
up by the client for submission to his solicitor 
and documents prepared by him for the purpose 
of providing the solicitor with evidence and 
information for the conduct of his case.) 

(1918) 3KB 850 (856), Birmingham and Mid- 
land Motor Omnibus Co. v. London & North- 
Western By. Co. (Do.) 

(1918) 2KB 565 (568), Feuerheerd v. London 
Oeneral Omnibus Co. (Do.) 

(’80) 4 Bom 576 (582). (Statements laid by 


clients before counsel for the the purpose of ob- 
taining legal advice.) 

(1888) 3 Times Rop 578, Ward v. :MarsM. 
(Entries in the solicitor’s diary of communioa- 
tions between himself and his client.) 

5. (1874) 30 Law Times 585, Original Hartlepool 
Collieries Co. v. Moon. (Affirming 30 Law Times 
193.) 

(’79) 3 Bom 91 (93). 

(’94) 18 Bom 263 (272). 

(’03) 5 Bom L R 122 (123). 

6. (1881) 17 Ch D 675 (682, 684), Wheeler v. Le 
Marchant. 

7. (1876) 34 Law Times 531, Mostyn v. West 
Mostyn Coal & Iron Co. 

(1827) 4 Russ 190 (191), Hughes v. Biddulph. 

8 . (1851) 21 L J Ch 10, Gore v. Harris. 

(1862) 32 Beiiv 162 (166), Ford v. Tennant. 

9. (1876) 84 Law Times 531, Mostyn v. West 
Mastyn Goal Co. 

(1911) 1911 P 181 (184), Curtis v. Beaney. 

10. (1876) 2 Ch D 644 (650), Anderson v. Bank 
of British Columbia. (Cited in 6 Bom 572.) 
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the request or suggestion of his solicitor, or without any such request, but for the 
purpose of being laid before the legal adviser for the purpose of advice in respect of a 
pending or contemplated litigation}^ But a more coinmunication between a principal 
and agent, though confidential, is not privileged^^ even after litigation has commenced 
and legal advice has boon taken as to its courso.^^ Similarly, the reports made by a 
servant to his master are not privileged though they may relate to the subject-matter 
of the suit.^^ 

(3) The corre8i)ondence between co-defendants after the institution of a suit 
is not, as a general rule, privileged from production; but where one of the co-defendants 
is agent or solicitor for the other co-defendant, the communications between them are 
privileged.^® Whore one of the trustees of a will is a solicitor and acts as a solicitor 
for the trustees, communications between him and his co-trustees, which would he 
privileged if he were not a co-trustee, are privileged.^® 

No privilege attaches to communications between a client and his legal adviser 
made in furtherance of a fraudulent or illegal purpose which is definitely alleged in the 
pleadings or in the affidavits.^^ The privilege is confined to legal advice and docs not 
extend to communications between a party and his medical^® or spiritual^® adviser or 
non-proleasional friend or adviser.^® See Sections 126 to 129 of the Evidence Act. 

5. Documents relating solely to the case of the party giving discovery. 

— A party will not be compelled to produce for insi^ection documents which he swears, 
relate to his own case, and do not relate to or tend to support the case of his opix)nent, 
and do not impeach his own case.^ Thus, ho need not produce any document whicli he 
can swear, relates solely to his own title to any real proi)erty and to contain nothing 
which tends to establish the title of his opponent.^ 

Documents disclosing parly* s evidence, — A party cannot bo compelled to 
produce documents which form the exclusive evidence of his own case or title.® But 
they must not, in any way, tend to prove or support the adversary’s title if they are 
necessary to support the adversary's case® or may bo evidence for the adversary as 
well,® their production cannot be refused. In order to claim this privilege, the party 
may state in his affidavit that the document constitutes evidence of his own case or 
title, that they contain nothing supporting or tending to support the adversary s case 
or title and that they contain nothing impeaching his own case or title} But a party is 


n. (1876) 1 Ch D 644 (648, 6.50), Anderson v. 
Bank of Br. Columbia. (Cited in 6 Bom 572.) 

12. (1878) 2 Bom 453 (456), Wallace v.Jaflcraon. 
(’85) 11 Cal 655 (6.57). 

13. (’91) 15 Bom 7 (10). 

(’95) 22 Cal 105 (111). 

14. (’27) AIR 1927 Bom 867 (367, 868). 

15. (1878) 16 Eq 112 (115), Humiltoii v. Nott. 
(Co-defendant.) 

16. (1919) 1 Ch 820 (342), Whitworth In re. 
(1873) 16 Eq 112 (115), Hamilton v. Nott. 

17. (1901) 1901 App Cas 196 (200, 201), Bulli- 
v.mt V. Attorncy-deneral. 

(1919) 1 Ch 820 (885-338), Whitworth, In re. 

18. (1881) 17 Ch D 076 (681), Wheeler v. Le 
Merchant. 

19. (1876) 2 Ch D 644 (660), Auderaou v. Bank 
•’f Hr. Columbia. (Cited in 6 Bom 672.) 

20. (1874) 18 Eq 649 (664), Smith v. Danioll. 


(Cited ill 4 Bom 570.) 

Note 5 

1. (1881) 7 Q B D400 (404), Bewicke v. Cirahaiii. 
(1893) 2 tj B 432 (437), Budden v. Wilkinson. 

2. (1880) 14 Ch 1) 158 (101), Egremont Burial 
Board v. Egremont Iron Ore Co. 

(•31) AIR 1981 Put 426 (428) : 10 Pat 630. 

3. (1893) 2 Q B 482 (435), Buddcii v. Wilkinson. 
(1897) 2 Q B 62 (05), Preukenstein v. Gavin’s Co. 
(•27) AIR 1927 Bom 867 (367). 

4 . (’98) 17 Bom 581 (584). 

5. (’84) 10 Cal 808 (814). 

6 . (1842) 1 V & C Ch Cas 631 (051), Comlx; v, 
Ijondon Corporation. 

7 . (1882) 10 Q B D 191 (208), Attorney-Goiicral 
V. Emerson. (Cited in 15 Bom 7.) 

(1899) 2 Q B 478 (484), Attonicy-Oeneral v. Citi- 
s%U8 of Newcastle. 

(’07) 30 Mad 230 (231). 
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not confined to the afiSdavit in which the claim is first set up ; he is entitled to put in 
and use a further affidavit in support of his claim of privilege.^ 

Opinions uixjn, or steps taken in reference to, a suit in which the plaintiff and 
defendant are putting forward opposing contentions cannot be said to relate solely to 
the case of the plaintiffs.® 

6. Documents not in the sole possession of the party. — • The rule of the 
Court of Chancery in England is thus laid down by Lord Cottenham in Taylor v. 
Bundell ^ : 

*'If a defendant has a joint possession of a document with somebody else who is not before 
the Court, the Court will not order him to produce it and this, for two reasons : the one is that 
a party will not be ordered to do that which he cannot or may not bo able to do, the other 
is that another party not present has an interest in the document which the Court cannot deal 
with.** 

Thus, it was held that a partner or his agent cannot bo asked to produce 
documents belonging to partnership where the other partners are not before the 
Court.® But in a similar case in the High Court of Bombay,® Sir Charles Sargent, C. J., 
held that the case before him did not fall within either of the reasons mentioned 
above, that the defendants (partners), physically speaking, could produce the document 
and that legally speaking, they represented the other partners for the purpose of 
production of documents as there was no other person having an interest distinct from 
their own interest. 

For the purpose of the disclosure of the existence of documents, '^possession" 
includes possession by an agent of the party giving the discovery.^ 

7. Documents held in possession as agent of third party. — No party 
can bo compelled to produce documents of which ho is not the owner but of which he 
has the custody as the agent of a third party who is not a party to the action, as where 
the documents are in the possession of a party as a trustee or as a mortgagee regarding 
title-deeds of nlbrtgagor, etc.^ 

8. Documents incriminating party. — It is a good ground of privilege that 
the document, if produced ^ would tend to criminate the party producing them. But 
this objection does not apply to the discovery of the documents.^ 

See, however. Section 132 of the Evidence Act, 

9. Where production of public ofEioial document is iniurious to public 
interests. — Public official documents need not be produced when an objection is 
taken in the affidavit of documents by the head of the department or by some 
responsible officer the mere fact that the documents are official or confidential is not 
enough to protect them ; in case of doubt the Judge may, in his discretion, adjourn 

(1849) 14 Jur 467, Reid v. Langlosis. (Cited ixTl 
Bom 496.) 

3. (*76) 1 Bom 406 (498, 499). 

4. (1881) 46 L T 860^861), Swanston v. Lishman, 

1. (1886) 18 Beav 457 (461), Few v. Guppy. 

Note 8 

1 . (1897) 2 Q B 124 (180), Spokes v. GroBvenor 
Hotel A Go. 

(1906) 1906 App Gas 484 (487), National Associa* 
lion of Operative Plasterers v. Smithies. 

Note 9 

1. (’04) 27 Bom 189 (216). 

(1888) 21 Q B D 509 (521), Hennessy t. Wxighi 


8 . (’94) 22 Gal 105 (110), (Giting (1876) L B 1 
C.P.D. 471, M’Corquodale v. Bell.) 

9 . (’91) 15 Bom 7 (11). 

(1876) 1 Q B D 428 (427), Bustros v. White. 
(Gited in 15 Bom 7.) 

(1882) 10 Q B D 191 (204), Attorney-General ▼. 
Emerson. (Gitod in 15 Bom 7.) 

Note 6 

1 . (1841) 5 Jur 1129. (Gited in 1 Bom 496.) 

[See also (1871) 7 Gh App 812 (818), Hadley v. 

McDougall.] 

2 . (1841) 5 Jur 1129, Taylor v. Rundell. (Gited 
in 1 Bom 496.) 
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the question to the trial.^ But, as a general rule, if the objection is taken by the proper Order 11 
person, the Court will not go behind it, the foundation of the rule being that the Rr. 12 ft 18 
information cannot be disclosed without injury to the public interest. See also the Notes 9*11 
Evidence Act, Sections 123 and 124 and the undermentioned case of the Privy Council.^ 

10. Court may inspect a privileged document. — Whore privilege is claimed 
by a party, the Court may inspect the document to decide whether the privilege claimed 
is proper and valid.^ See Rule 19, sub-rulo (2). 


11. Contents of affidavit of documents. — A party who is ordered under 
Rule 12 to make discovery on oath should set forth in his affidavit all documents which 
are or have been in his possession or power relating to the matter in question.^ A 
document may be described as a writing or printing capable of being read, no matter 
what the material is upon which it is impressed or inscribed.^ The expression “matter 
in question” means a question or issue in dispute in the action, and not the thing about 
which question or issue arises; thus, in an action to recover possession of land, it moans 
the i)laintiff*s alleged title and not the land.® Every document which will throw any 
light on the case is a document relating to a matter in dispute in the siiit.'^ It is not 
confined to such as would be admissible in evidence^ but includes all documents 
containing information which may either directly or indirectly enable the party seeking 
discovery, either to advance his own case or damage that of his adversary, or which 
may fairly load him to a train of inquiry which may have either of those two 
consequences.® Every such document must be included in the affidavit of documents 
oven if the party is in possession thereof jointly with others or even if he has therein 
no property at all, provided they are in his corporeal ix)S8e88ion. As regards documents 
wliich are not, but had been in the party’s possession, he must state what has become 
of tliom. It is always desirable to adopt the form given in the Code as otherwise an 
affidavit may be regarded as insufficient.^ When the affidavit is insufficient, a summons 
may bo taken to consider its sufficiency.® 

Ordinarily, an affidavit of documents must be made by the party himself ; but 
the Court may in special cases allow the affidavit to be made by the agent of the party.® 
Whore there are several plaintiffs all of them must ordinarily join in the affidavit.^® It 
is possible on a proper case being made out that the order may be limited to a particular 
party In the case of a yardanashin lady it is doubtful if a verification is necessary.^® 
It is the duty of an attorney to be very careful in ascertaining from his client, who has 
to make an affidavit of documents, exactly what materials and documents are in his 
possession. It is further his duty the moment he finds that there are other documents 
which have not been disclosed, at the very earliest moment, to bring those documents 
to the notice of his opponent and give him an opportunity of inspecting them.^® 


2. (1916) 1KB 822 (830), Asiatic Fetroloum Go. 
V. Auglo Forsian Oil Co. 

3. (’31) AIR 1931 F C 254 (257, 258) (FC). 

Note 10 

1 . (1900) 1 Oh 376 (383), Milbank v. Milbank, 
(’31) AIR 1931 P G 254 (259, 261) (FG). 

Note 11 

1. (’86) 8 All 265 (267). 

2. (1908) 2 K B 838 (888), R. v. Daye. (Sealed 
imcket may be a “document.”) 

^00 also 8. 8 (16) of the General Clauses Act. 

3. (1879) 40 L T 815 (821), Phillips v. Phillips. 

4. (1876) 1 Q B D 188 (141), Hutchinson v. 


Glover. (Affirmed in 33 L T 884.) 

5. (1882)11QBIJ 55 (62, 63), Compagnie Pinan- 
ciore v. Peruvian Guano Co. (Per Brett, L. J.) 

6. (1882) 11 Q B D 65 (63), Compagnie Finan. 
ciere v. Peruvian Guano Co. 

7 . (’98) 2 Cal W N 17 (17). 

8 . (’75) 1 Cal 178 (179), 

9. (’84) AIR 1984 Fat 698 (694). 

10 . (’90) 15 Bom 7 (9). 

(1885) 29 Ch D 899 (901), Pendall v. O’Connell. 

11. (’90) 16 Bom 7 (9). (Obiter.) 

12 . (’86) 8 All 265 (267). 

13 . (’21) AIR 1921 Cal 267 (269). (No action was 
taken under the Legal Practitioners Act.) 
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12. SuflSoient desorlption of doouments. — It is necessary that there should 
be a sufficient description of documents in the schedule annexed to the affidavit of 
documents. It is sufficient, however, if the documents are described in such a manner 
as to enable enforcement of production, if ordered.^ Where a party claims to withhold 
documents or letters on the ground of privilege, a less degree of particularity will 
suffice; it is not necessary to give such description as will enable the opponent to 
know its contents? 

If the documents are not numerous the most advisable course is to set out each 
of them separately and number them in the margin of the schedule. But if there are 
numerous documents of tlie same class or description, it is not necessary to number 
each of them separately ; it will be proper to tie them up in bundles and number the 
documents or otherwise earmark them in such a way that the other party may ask 
for those which he wants to inspect.® 

18. Against whom order for disoovery may be made. — As a general rule, 
discovery is confined to the parties only^ and does not apply to third parties.® The 
words “any party” and “any other party” in Rule 12 contemplate opposite parties 
within the meaning of Rule 1.® See Note 11 to Rule 1, and Notes 14 to 21 below. 

14. Any party. — In a suit brought by a nominal plaintiff, the persons really 
interested may be ordered to give discovery and the suit may be stayed unless they 
give such discovery.^ So also where a principal residing abroad is the real plaintiff, but 
is suing through his agent, the defendant is entitled to have the action stayed until 
such discovery is made as the real plaintiff would have been obliged to make, had he 
been the plaintiff on the record.® 

18. Benamidar. — Where a person uses the name of another as a noiAinal 
plaintiff only for the purpose of bringing an action in which ho alone is really interested, 
the real plaintiff may be called on to give discovery.^ But the nominal plaintiff also 
will be liable termake an affidavit of documents.® 


16. Corporation. — The Court has power to order an officer of a company or 
corporation to give discovery,^ A public body cannot burke discovery on the ground 
that there are a large number of papers, the production of which would flood the 
Court.® 


17. Grown. — The Crown has a right of discovery as against a subject but 
cannot be compelled to give discovery,^ though as a matter of practice^ it does give 


Note 12 

1. (1878) 4 Q B D 85 (89), Tavlor v. Batten. 
(1893) 2 Q B D 432 (438), Budden v. Wilkinson. 

2. (1877) 37 L T 4G9 (470), Kain v. Farrer. 

(1878) 4 Ex D 49 (53), Gardner v. Irvin. (Cietters 

— Dates and names of writers not necessary.) 

3. (1884) 26 Ch I) 470 (472), inil v. Hart-Davis. 
(1882) 21 Ch D 835 (830), Walker v. Poole. 

(’86) 12 Cal 265 (267). 

(1891) 1 Ch 509 (5221, Cooko v. Smith. 

Note 13 

1. (1906) 2KB 217 (224), James Nelson & Sons 
V. Nelson Line. 

2. (1900) 16 T L B434(451). Williams V. Ingram. 
(Attirmed in 16 T L R 451.) 

3. (’32) AIR 1932 Cal 72 (72, 73) : 58 Cal 1091. 
(No contest between co-dcfendants— Not opposite 
parties.) 


Note 14 

1. (1906) 2 K B 217 (226, 227), James Nelson is 
Sons V. Nelson Line. 

(1892) 2 Q B 324 (326), Willis v. Baddeley. 

2. (1892) 2 Q B 324 (326,327), Willis v. Baddeley. 

Note 15 

1. (1892) 2 Q B 324 (326), Willis v. Baddeley. 

2. (1881) 7 Q B 553(555), Willson v.Raffalovitch. 
(Cited in 15 Bom 7.) 

Note 16 

1. (1875) 1875 W N 220 (220), Cooko v. Oceanic. 
(1885) 30 Ch D 189 (191), Dykes v. Stephens. 

(The case of a company is not the same as that 
of an infant.) 

2. (’22) AIR 1922 All 1 (4) : 44 All 202. 

Note 17 

1. (1897) 2 Q B 884 (388), Attorney-General v. 
Newcastle Corporation. 
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discovery by way of a list of documents in the same way as a subject would be bound Order 11 
to give, unless some principle of public interest is involved.^ Rp, 12 ft IS 

18. Foreign Prince or State. — A foreign Sovereign or State is also bound to 17-24 

give discovery like any other suitor^ and the suit will be stayed until a proper i^erson 

is named to give it.® 

19. Several defendants and plaintiffs. — See Note 11. 

20. Next friend of minor or lunatic. — The next friend of a minor or lunatic 
may be called upon to file an affidavit of documents : see Rule 23, infra. 

21. Advocate-General. — The Advocate-General cannot be called upon to 
make discovery on oath in a suit filed by him at the instance of relators under 
Section 92, Civil Procedure Code. But an affidavit of documents may be required from 
the latter.^ 

22. Official Liquidator. — As an officer of the Court, the Olficial Liquidator 
must not ordinarily be compelled to make an affidavit of documents in his possession. 

The proper course is to apply to him for inspection in the first instance, and on his 
refusal, to apply to the Coiirt.^ The same rule would seem to apply to the Official 
Receivers and Assignees under the Insolvency Acts. 

23. Marine insurance. — In actions on policies of marine insurance, the 
defendant underwriters are entitled to apply for and obtain, as a matter of course, 
an order for the production of all material documents and papers relating to the 
insurance, not only from the plaintiff and all persons interested in the proceedings 
but all othar persons who are in possession of such documents or i.)apors.^ This does 
not, of course, include the underwriters themselves: but in an action brought by 
a mortgagee of a ship on a policy of marine insurance a mortgagor who has sailed the 
ship as the managing owner has been held to be a person who should produce the ship’s 
papers.® The practice extends to all actions on policies which are substantially marine 
policies whether on a ship or cargo.® 


24. Affidavit of documents, if conclusive -- Further affidavit. — The 

affidavit of documents filed by a party against whom an order for discovery has been 
passed is conclusive, and must bo accepted by the party seeking discovery as true, 
both with regard to the documents that are, or have been, in the possession or power 
of the party making discovery,^ and as to their relevancy,® unless there is something 
like an answer in cross-examination or some other documentary evidence showing 


(1921) 3 K 11 1 (12), Ro L.a Socicto Lch AtlroteurB 
Reunis and the Shipping Controller. 

2. (18?)7) 2 Q B 3H4 (39.5), Atturnoy-Gencral v. 
Newcastle Corporation. 

Note 18 

1. (1898) 1 Ch 190 (195), South African Republic 
V. Compuguo Franco Beige. 

(1873) If) Kq 179 (181), Liberia Republic v. 
Imperial Bank. 

2. (1875) 1 Ch D 171 (174), Costa Rica Republic 
V. h^langer. 

(1875) 20 Kq 140 (141), Peru Republic v. 
Wcguelin. 

(1807) 2 Ch App 682 (590), United States of 
America v. Wagner. 

Note 21 

1. (’06) 30 Bom 474 (476). 


Note 22 

1. (1883) 22 Ch D 714 (720), Mutual Society 
In re. 

Note 23 

1. (1898) 2 Q B 187 (191, 192, 193), China Traders 
Insnranco Co. v. Royal h^xchange Assurance 
Corporation. 

(1924) 1 K B 79 (86), Teneria Moderna Franco 
Kspa Nola v. New Zealand Insurance Co. 

2. (1877) 2 Ex D 472 (474), West of England 
Bank v. Canton Insurance Co. 

3. (1898) 2 Q B 187 (191), China Traders Insur- 
ance Conqwny v. Royal Exchange Assurance 
Corporation. 

Note 24 

1. (’20) AIR 1920 Pat 131 (134, 1.3.5). 

(»24) AIR 1924 All 610 (511) : 46 All 417. 

[See (1878) 4 Ex D 49 (5.S), Gardner v. Jiviii.J 

2. (1893) 2 Q B 432 (433), Biiddoii v. Wilkinson. 
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OrdeF 11 ooDclusively that there are other documents. It is also oonolusive as to the grounds 
Rfft 12 ft 18 stated in support of a claim for privilege from production.* The party seeking discovery 
Motes 24*28 cannot, for the purpose of obtaining a further affidavit or inspection of documents for 
which privilege is claimed, adduce evidence or otherwise show that the affidavit of 
documents is insufficient or untrue.^ Nor, as a rule, can he interrogate with a view to 
show that the affidavit is untrue.® There are two cases, however, whore the affidavit of 
the document can be controverted — 

(1) Where, from the affidavit itself ^ or from the documents referred to 
therein, or from admissions made either in pleadings or otherwise, it appears that 
the party making discovery has or has had other relevant documents in his possession 
or power.® 

(2) Where the basis oh which the first affidavit has been made turns out to 
have been wrong ; in other words, where the party making the affidavit has 
misconceived his case so that the Court is practically certain that if he had conceived 
properly and acted on a correct view of the law he would have disclosed further 
documents.^ 

In a suit for ejectment the Court will not as a rule go behind the affidavit and 
where, in such a suit, cither party claims to refuse production on the ground that the 
documents relate solely to his own title and do not in any way tend to prove or 
support the title of the opposite party, the Court cannot go behind the affidavit and 
enquire whether his statement is true or not.® But in a suit for the recovery of the 
price of materials {*8upplied to the defendant in which the defence was that the 
materials were defective, the Court ordered the production of the engineer's report 
referred to in his pleadings, where his statement showed that the reix)rt was not of 
the character described by the defendant.® 


28. Effect of non-disolosure of doouments. — Where no application is made 
under this rule, a party is not bound to produce any document. He is entitled to 
refrain from producing any document which he considers irrelevant and no adverse 
presumption can be drawn against the i>arty from its non-production^ except where, 
from the nature and circumstances of the case, it is the imperative duty on his part to 
produce them,* but where an order is made against a party for discovery and he 
alleges as to some of the documents that they have been destroyed or may have 
perished, he is bound to give evidence of diligent search for them. In the absence of 
such evidence, a presumption that, if produced, they will be unfavourable to that party 
will arise.* 


3. (1893) 2 Q B 432 (433), Budden v. Wilkinson. 
(1881) 7 Q B D 400 (404), Bewicke v. Greham. 

4. (1878) 4 Ex D 49 (53), Gardner v. Irvin. 
<1889) 23 Q B D 287 (291, 292), Morris v. 

Edwards. 

(1886) 17 Q B D 101 (106), Nicholl v. Wheeler, 
<1885) 29 Ch D 807 (314, 315), Hall v. Truman. 

5. (1886) 17 Q B D 101 (106), Nicholl v. Wheeler. 

6. (1880) 5 g B D 556 (558), Jones v. Monto 
Video Gas Co. 

(1882) 11 Q B D 55 (59), Compagnio Financiore v. 
Peruvian Guano Co. 

« 29 Gh D 307 (315), Hall v. Truman. 

8ChApp809 (811), Wright v. Pitt. (Refer- 
red in 1 Cal 178). 

(1863) 82 L J Ch 676 (677), Noel v. Noel. (Case 
of reasonable suspicion.) 

(76) 1 Cal 178 (179). 


(’98) 17 Bom 884 (388). (Mere suspicion not 
sufficient.) 

(1910) 1 K B 904 (912, 913), Kent Coal Conces- 
sions V. Duguid. 

7. (1912) 1 K B 369 (876), British Association of 
Glass Bottle Manufacturers Ltd. v. Nettlefold. 
(Affirmed in (1912) AO 709). 

(’97) 2 Cal W N 17 (17). 

8 . (’98) 17 Bom 581 (588, (584). 

(1889) 28 Q B D 287 (290), Morris v. Edwards. 
(Affirmed in (1890) 15 App Caa 809). 

9. (’95) 22 Cal 105 (110, 111). 

Note 25 

1. (’15) AIR 1915P 0 96 (98): 87 All 557 : 42 Ind 
App 202 (PC). 

2. (^17) AIR 1917 P G 6 (8): 40 Mad 402 : 44lnd 
App 98 (PC). 

3. (^17) AIR 1917 P 0 1 (4) (PC). 
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M. Bight to seal part of dommonto. — A party may seal up such portions 
of the doouments produced by him as ne swears are privileged. He must, however, 
specify ^bat parts of the documents referred to he claims to seal up and the grounds 
upon which the claim is based.^ The rule is the same with regard to portions of 
documents which do not relate to the matters in question.^ The party making 
discovery has the option either to disclose such portions in bis affidavit or to disclose 
ihe whole and state that such portion alone is relevant and to seal up the rest.^ 
When the right of the party to seal up parts of the document is contested, the Court 
will appoint an officer to whom the party desiring inspection is to state in confidence 
why he wants to inspect any portion of the documents sealed, and the officer, after 
looking at the documents as to whether and in what way the part noted or desired to 
be noted is material to the case, should make a report for the orders of the Court 
The Court can also order the sealed parts to be unfastened for its personal inspection.^ 


R. 14 . [S. 130.] It shall he lawful for the Court, at any 
Prodaction of time duriug the pendency of any suit, to order the 
documenu. productiou by any party thereto, upon oath, of such 
of the documents in his possession or power, relating to any matter 
in question in such suit, as the Court shall think right; and the 
Court may deal with such documents, when produced, in such 
manner as shall appear just. . 

[1877, S. 130, E. S. C., 0. 31 R. 14.] 


1. Scope of the Rule. 

2. **Poisetilon or power." 

3. "Relating to any matter in question in' 

such suit." 

4. Effect of Sections 163 and 164 of the 

Evidence Act. 


5. Waiver of privilege. 

6. Partner. 

7. Copies of documents produced, if can be 

tiJcen. See Rule 15. 

8. Revision. 


Other Topics (miscellaneous) 

Court’s powers as to production. See Note 1. "Production" distinguishod from “discovery or 

Kftcct of non-production. Soo Note 4. inspection." Bee Note 1, 

Kero production not evidence. 8eo Note 1. Third person not a party to the suit. See Note 1. 

1. Soope of the Rule. — An order for production of documents under this rule 
is quite different from an order for discovery nnder Buie 12 or an order for inspection 
under Buie 18, infra} or for an order for answering interrogatories under Buie 11, 
ante? A party must set out every document in his possession or power where an order 


Not. 2$ 

1. (’93) 20 Gal 687 (689). 

2. (’97) 8 Oal W N 496 (497). 

3. (1872) 7 Ch C86 (694), Kottlewell v. Bantow. 
(1883) 26 Oh 247 (249), Piokaring v. Pickering. 
(1888) 68 L T 601, Jones v. Androm 

4. (’96) 28 Cal 117 (126). 

(’79) 4 Oal 886 (886). 


$. (’01) 28 Cal 424 (426). 

Orii.r 11 Rule 14 — Note 1 

1. (’24) AIR 1924 Mad 682 (683). (Rule 21 inappli- 
cable.) 

(’28) 112 Ind Gas 286 (286) (All). 

(’12) 14 Ind Gas 61 (62) (All). 

2. (’22) AIR 1922 All 286 (287):44 All 566. (Rule 
21 inapplicable and defence not to be struck off.) 

dOPC. 108. 


Order 11 
Rr. lasts 
Rote as 


0. 11 R. 1« 
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0.41 R.ii for discovery has been passed against him; but^he is not bound to produce them unless 
an order for production has been passed against him.* An order for produotbn can 
only be made after an order for discovery has been made under Buie 12 .^ The there 
production of the documents .does not give an immediate and indefeasible right of 
inspection to the other party.* Nor does such document become ipso facto a piece 
of evidence in the case.* 

Under this rule the Court acts of its own motion and not on the application of 
any party It cannot, however, delegate the exercise of the power under this rule to a 
commissioner * No order should be made against a party unless he has directly or 
indirectly admitted the document to be in his possession or power* and unless such 
documents are in existence}^ The words **at any time during the pendency of the suit'* 
show that an order for productbn can be made even before the issues are framed}^ 

It was held in the undermentioned case^* of the Bombay High Court that a 
Court has no discretion to refuse production unless the documents are privileged. But 
in a later case of the same High Court^* it has been held that the Court has a discretion 
in compelling production of documents even though they are privileged. An order for 
production must be a written summons on the party for such production and not a 
mere verbal order.^* It must not be a general order that all the documents in the 
defendant's possession should be produced^* except where the general description is 
sufScient for the identification of the documents or books sought to be produced.^* 

Where the documents are produced in obedience to the order of the Court, the 
Court can deal with them in such manner as appears to it to be just.^^ 

The power to compel the production of documents has been extended to 
tribunals acting under various local Acts.^* 

2. “Possession or power«“ — The words '^possession or power," as a general 
rule, mean exclusive possession.^ They also mean legal possessions^ i. e,, a right and 
power to deal with the documents.* There is no power to compel a party to produce 
documents not Jn his control or possession, or documents the possession of which he 
has parted with before the date of the application. A person who claims a lien upon a 
deed has generally the right to refuse production thereof.* Where a Collector acts as 


3 . (1881) 45 LT SCO (861), Swanstoii v. Lishman. 

4 . ('28) AIR 1928 Pat 337 (888). 

5. ('24) AIR 1924 Mad 846 (846, 847); 47 Mad 984. 

6. ('21) AIR 1921 Lah 828 (880). 

7 . ('29) AIR 1929 All 88 (88). 

('89) 1889 Pun Re No. 80, page 800. 

8 . ('09) 4 Ind Cas 364 (867) (Cal). 

9. (’20) AIR 1920 Pat 181 (185):5 FatLJour550. 

10. ('92) 1892 Pun Re No. 59, page 216. 
lU ('09) 4 Ind Cas 864 (366) (Oal). 

12 . ('78) 2 Bom 458 (456). 

13 . ('05) 7 Bom L R 709 (711). 

14 . (1864) 1864 Suth W R (Gap No) 164 (165). 
('98) 1898 l^n Re No. 58, page 191. 

15. ('98) 1898 Pun Be No. 58, p. 191. 

16 . ('22 65 Ind Gas 661 (664) (Lah). 

17 . ('07) 80 Mad 280 (280). 

('98) 1898 Pun Bo No. 58, page 191. 

18 . See Bengal Jjand R^istration Act (VII of 
1876), S. 58 ; Bengal Sanitary Drainage Act 
(Vm of 1895), S. 29; Bengal Survey Act (V of 
1878) S. 50; the Calcutta Improvement Act (V 
of 1911), S. 71 (c); the Ohota Nagpur Tenancy 
Act (Bengal Act, VI of 1908), S. 265 (8); the 


Broach and Kaira Incumbered Estates Act 
(Bombay Act XXI of 1881), S. 35; the Bombay 
Local Boards Act (VI of 1928), S. 128 (2); the 
Sind Incumbered Estates Act (Bombay Act XX 
of 1896), S. 87; the Burma Boun^ries Act 
(V of 1880), S. 15; the Burma Forest Act (IV of 
1902), S. 9 (i) (b); the Orissa Tenancy Act (II of 
1918), S. 67 (10); the Oudh rLiluqdars' Belief 
Act, (XXIV of 1870), S. 14; the SikhGurdwaras 
and Shrines Act (Punjab Act VI of 1922), S. 24 
(4); the Bundolkhand Encumbered Estates Aot 
(U. P. Act I of 1908), S. 34; the U. P. Town 
Improvement Act (II of 1914), S. 58 ( 0 ). 

Note 2 

1 . (1872) 7 Gh App 812, Hadley v. Macdougall. 

2 . (1849) 1 Mac & G 627 (686), Reid v. Langlois. 
(Cited in 1 Bom 496.) 

3. (1883) 10QBD465(467), Koarsley v. Phillips. 
(Oited in 9 ]^m L R 569.) 

(1889) 1889Cr J Ph 114 (125), Murray v. Walter. 
(Cited in 1 ^m 496.) 

4 . (1848) 7 Haro 399 (804,806), Griffith V. 

(CitadineB HOB (00)163.) ^ 

(1868) 6 Bom H C B (00) 169 ( 166 ); ^ ^ 
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the agent of the Secretary of State for India in Council in a particular suit, it cannot be 
said that every document in the possession of the Collector in one capacity or other is 
in his possession in his capacity as agent of the Secretary of State for India in Council 
in such suit. No order can therefore be made for the production of documents which 
are not in the possession of the Collector in his capacity as the agent of the Secretary 
of State for India in Council in the suit.*^ Documents filed in Court are not in the 
possession or power of a party; they are in the possession and power of the Court.^ 

8. ^^Relatlntf to any matter in question in such suit.’’ — The order under 
this rule is to be limited to such documents alone as relate to the matters in dispute 
and the Court must, before it makes the order, determine, for the purpose thereof, 
what are the matters, in question in the suit. ^ Every document which will throw any 
light on the case comes within the meaning of these words.^ Where, in a suit on a 
promissory note, the defendant puts in no defence, it is impossible to say whether it is 
necessary to examine the plaintiff's accounts or not and hence, in such cases, there is 
no justification for an order directing the plaintiff to produce his accounts.^ In a suit 
for accounts, the Court cannot under this rule call upon the defendant to show in 
detail the income and expenditure of the estate in suit until the decision of the suit. 
In other words, a Judge cannot invoke the aid of this rule for the purpose of bringing 
into existence a document which may bo useful for the case.^ Copies of income-tax 
returns cannot be ordered to be produced under this Section as such returns are 
confidential documents under Section 54 of the Income-tax Act.*^ 


i. Effect of Sections 163 and 166 of the Evrldence Act. >— These Sections 
appear in the chapter dealing with the examination of witnesses at the trial of the 
suit. Under Section 163, when a party calls for a document which he has given the 
other party notice to produce, and such document is produced and inspected by the 
former party, he is bound to give it as evidence if the latter party requires him to do 
so. Under Section 164, when a pirty refuses to produce a document which he has had 
notice to produce, he cannot afterwards use the document as evidence without tho 
consent of the other party or the order of tho Court. In the undermentioned case^ the 
High Court of Madras raised, but did not decide, the question whether Section 163 
was applicable to documents produced under the discovery procedure enacted in this 
rule or whether it only applied to documents produced after the trial had begun. 


6i Waiver of privilege. — A party may waive his privilege and produce the 
documents for which he can claim exemption.' Such waiver may be either with 
reference to the whole document or to a portion thereof.* Where a party expressly refers 
to documents in the pleadings as the source of his own information and knowledge of 
facts relevant to the suit and then sets up these facts by way of answer to the plaintiff's 
claim, be cannot afterwards contend that the documents are confidential and intended 


5. (>89) AIR 1989 Mad 52 (52, 58). 

6. (*36) AIR 1986 Nag ISO (181) : I L R (1936) 
Nag 142. 

Note 3 

1. (*09) 4 Ind Cos 864 (866) (Oal). (Relating to 
any matter in question in such suit.) 

(1862) 11 Q B D 55 (62). Gompagnie Finaucierov. 
Peruvian Guano Co. 

(12) 14 Ind Gas 51 (52) (Cal). 

2. (1882) 11 Q B D 55 (62). Gampagnio Finan- 
ciero V. Peruvian Guano Go. 

3. (’87) AIR 1987 Nag 186 (187) : I L R (1937) 


Nag 266. (Until it is known what the ploa is 
and what tho points at issue are it is mipossi. 
ble to say that the plaintiff’s accounts arc rele- 
vant.) 

4. (12) 14 Ind Gas 51 (52) (Ual). 

5. (’88) AIR 1988 Rang 276 (277) : 1938 Rang 
L R 243. 

Note 4 

1. (’28) AIR 1928 Mad 607 (608). 

Note 5 

1. (1898) 1 Q B 759 (761), Calcraft v. Giiest. 

2, (1884) 27 Oh D 1 (24), Lyoll v. Kennedy. 


0.rll B.ii 
Motel S-8 
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0> 11 II merely for bis legal advisers or for the purpose' of evidenoe in the ease,* but the laot 
that a portion of a privileged doonment is read to the plaintiff's solicitor by tdae 
defendant’s solicitor does not amount to a waiver of the privilege as regards the parts 
not so read.^ 

6. Partner. — One partner of a firm represents the other partners for the 
purpose of production of documents' and a notice to one is notice to all the defendants 
when they are sued as a firm.^ 

7. Copies of dooumente produced, if oan be taken. — See Buie 15 below. 

8. ReYieidn. — Orders granting' or refusing^ production are discretionary orders 
which will not bo interfered with in revision except where the lower Court has not 
understood the provisions of the rule^ or has acted on an erroneous assumption^ or 
makes the order without jurisdiction* or under such circumstances as are likely to cause 
irreparable injury to one of the litigants.* 


Iiupection of docu- 
ments referred to in 
pleadings or affidavits. 


0. 11 R. 18 R, 1 5. [S* 131.] Every party to a suit shall be entitled 

at any time to give notice to any other party, in 
whose pleadings or affidavits reference is made to 
any document, to produce such document for the 
inspection of the party giving such notice, or of his pleader, and to 
permit him or them to take copies thereof; and any party not 
complying with such notice shall not afterwards be at liberty to 
put any such document in evidence on his behalf in such suit unless 
he shfdl satisfy the Court that such document relates only to his 
own title, he being a defendant to the suit, or that he had some 
other cause or excuse which the Court shall deem sufficient for not 
complying with such notice, in which case the Court may allow the 
same to be put in evidence on such terms as to costs and otherwise 
as the Court shall think fit. 

[1877, S. 131; R. S. C., 0. 31 B. 15. See R. 16.] 


1. Scop, of tlw Rule. 

2. “At Miy tiiM.'' 

3. Docmnwit. rofMrred to fai the pleiiding. 

or .(hdaritf. 


3. (’95) 22 Cftl 105 (111). 

4. (’80) 4 Bom 631 (684), 

Note 6 

1. (’76) 1 Bom 496 (499). 

(’22) 66 Ind Otts 661 (664) (Lah). 

2. (’22) 65 liid Oas 661 (m) (Lah). 

Note 3 

1. (’86) 9 Mad 966 (267). 

(’ll) 13 Ind Cas 506 (607) (Lah), 


4. Who can ia^Mt undor lUa mlo. 

5. CopiM of docommto produced, if can he 

taJten. 


2. (’ll) g Ind Cas 673 (673) (Mad). 

(’07) 80 Mad 380 (380). 

3. (’34) AIR 1924 Mad 846 (846) ; 47 Nad 984. 

4. (’89) AIR 1989 Mad 63 (68). 

5. (’86)AIRig88Rang276(277): 1988 RMgL R 
248. (Order for obtaining and 

of income-tax returns — Order is trithMt' Juii^ 
diction.) . . . v ■. 

8 . (’09) 4 Ind Oas 864 (867) (Cal). 
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Other Topics (miscellaneous) 
Order not rovisabJe. See Kotes 1 and 2. 
Right to seal a portion. See Note 8. 


0. 11 S. IS 
Hotel 


1* Scope of the Role. — Buies 15 to 18 deal with inspection of documents. 
Documents may, for the purposes of inspection, be divided into two classes — 

(1) Documents referred to in the pleadings or affidavits of the imrties. 

(2) Other documents in the possession or power of the party but not so 

referred to. 

As regards the first class of documents a i)arty may, without the intervention 
of the Court, give notice to the party in whose pleadings they are referred to, to 
produce such documents for his inspection (Buie 15). The party to wliom such notice 
is given should, within ten days from the receipt of such notice, give notice to the 
party claiming such inspection stating the time and place at which the documents may 
be inspected and stating his objections, if any, to the production of any of the 
documents (Rule 17). If he fails to do so in the manner required by Rule 17, the other 
party may apply to the Court for an order for such inspection [Rule 18, sub-rule (1)1, 
iind the Court should grant such inspection unless the documents are privileged in law 
or relate exclusively to the case of the party producing them and contain nothing 
supporting or tending to support the opponent’s case.^ 

As regards the second class of documents the party desiring the inspection can 
only proceed by way of an application to the Court along with an affidavit shoiving 
the relevancy of the documents.^ 

A Court has no jurisdiction to order inspection of documents except as provided 
in Rules 15 to 18.® The privilege of inspection by a party of his adversary’s documents 
is not a matter of routine but is to be permitted or refused only on judicial 
considerations and so as to result in as little harm as possible to the parties who are 
entitled to have the protection of the Court in carrying on their lawful pursuits.* The 
object of the rule is to give the opposite party the same advantage as if the documents 
had been fully set out in the pleadings.^ 


By referring to a document in his pleadings, a party does not lose the privilege 
that he might have claimed in respect of the document. The only result of such 
reference is that, if the party referring to it fails to produce it for inspection to the 
other side on notice, he cannot use it in evidence at the trial. Even in such a case, the 
Court may, if sufficient cause is shown by the defaulting i)arty, allow the same to be 
put in evidence on such terms as to costs and otherwise as the Court shall think fit.® 
Where documents are objected to on the ground of immateriality the Court will, if 
necessary, order them to be produced for its own inspection in order to judge of their 
materiality.^ A party who fails to comply with a notice under this rule is not absolved 
from the penalty prescribed thereby merely because the party giving the notice has 
not proceeded to apply to the Court for an order for inspection under Rule 18 inf ra} 


Order 11 Rule 15-^Note 1 

1. (’07) 80 Mad 280 (280). (Order refusing inspec- 
tion not revisablo.) 

Sec Note 1 to Rule 18. 

2. (*88) AIR 1988 Nag 239 (240). 

[See (*08) 82 Bom 152 (164).] 

3. (’02) 4 Bom L B 842 (850). 

4. (’24) AIR 1924 Mad 846 (847) * 47 Mad 984. 

5. (’84) 10 Gal 808 (818, 814). 

(1862) 1 Bom H 0 R 114 (117). (Case of next 


of kin entitled to succeed but for the will.) 

1 Ind Jur (NB) 323. 

(’85) AIR 1985 Mad 234 (236) (Object of the 
rule is that a party is not to have accounts 
sprung on him at the time of trial, the contents 
of which he had no opportunity to .acquaint 
himself with beforehand.) 

6. (’98) 17 Bom B81 (684). 

7. (’01) 28 Gal 424 (426). 

8 . (’35) AIR 1986 Mad 284 (236). 
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0.11 B. 18 
Notes 1-8 


The fact that the accounts referred to by the plaintiff in his plaint would be required 
by him every day is no reason for not giving inspection of the same to the defendant.^ 
Such a case is clearly provided for in Buie 17 infra, 

2. any time/* — Where a document is referred to in the pleadings or 
affidavits of a party, the opposite party is entitled as of right to claim inspection thereof^ 
even before the filing of the written statement/ But no inspection will, as a general 
rule, bo ordered of documents other than those referred to in the pleadings or affidavits, 
till after the written statement is filed/ 

Whether the defendant desires to inspect the documents referred to in the 
pleadings or he desires to inspect other documents, he should proceed promptly, and 
delay on his part to take the necessary steps for such inspection may itself be a good 
ground for refusing to allow him time to file the written statement/ 

8. DooamentB referred to in the pleadinde or affldaTite. — Pleadings 
include particulars^ and affidavits will include an affidavit of documents,^ affidavits of 
answers to interrogatories^ and exhibits forming part of the affidavit^ as also an affidavit 
intended to be filed but not filed and of which a copy has been given to the other side/ 

The documents need not have been identified or particularly described in such 
pleadings or affidavits ; it is enough if they have been referred to generally/ But a 
party is not entitled to inspect the documents incidentally referred to in the pleadings 
of the opposite party if they are not material for the case of either party/ There is a 
difference of opinion as to whether a document referred to in the plaint in the list 
attached thereto under the provisions of 0. 7 B. 14, sub-rule (2) is one that can be said 
to be referred to in the pleadings. It has been held by the High Courts of Bombay^ 
and Madras® following the English cose of Quilter v. Heatley^^ that such a document 
is one referred to in the pleadings. The High Courts of Calcutta^^ and Nagpur^® have, 
on the other hand, held that the list annexed to the plaint is not part of the plaint itself 
and consequently documents referred to in such list cannot be said to be referred to in 
the pleadings. 


Where entries in a book are referred to in the pleadings, inspection will be 
limited to those entries.^® The rule does not apply to copies of documents referred to 
though they may be in the possession of the party.^® Where the plaintiff has made an 
affidavit of documents at the instance of one defendant and another defendant desires to 
inspect them, he is entitled to do this, subject to the right of the plaintiff to seal up such 
portions of the documents as do not relate to the matters in issue or to the case of the 


9. (*85) AIR 1985 Mad 234 (285). 

Note 2 

1. (’ll) 12 Ind Gas 608 (607) (Lah). (Document 
put in sealed cover — Order for inspection not te- 
visablo.) 

[See (*20) AIR 1920 Cal 41G (417). (Where the 
point is implied.)] 

2. (*94) 18 Bom 868 (869). 

(’38) AIR 1938 Nag 289 (240). 

(’37) AIR 1937 Sind 97 (98). 

3. (’07) 32 Bom 162 (163). 

[See (’38) AIR 1938 Nag 239 (240). (In excep- 
tional caRes the Court may order such inspec- 
tion to be allowed but in such cases the 
procedure under Rule 18, sub-rule (2) should be 
followed.)] 

4. (’38) AIR 1938 Nug 239 (241). 

Note 3 

1. (1884) 1884 W N 16, Gass v. Fitzgerald. 


(1900) 1 Oh 876 (383, 384), Milbank v Milbank. 
{Vide Rule 18 (2).) 

2. (1903) 1 Gh 191 (195), Parady’s Mozambique 
Syndicate v. Alexander. 

also ('Il)12lnd0asl2(12.13): 38 Cal 428.] 

3. (1891) 2 Q B 707 (708), Mooro v. Peachey. 

4. (1896) 1 Ch 117 (120), Re Hinchliffie. 

(1891) 28 L R Ir 489, Hunder v. Dublin etc., 

Ry. Co. 

5. (1897) 1 Q B D 667 (669), Re Fenner & Lord. 

6. (1883) 48 L T 869. Smith v. Ilarrie. 

7. (’28) AIR 1928 Bom 78 (74) : 46 Bom 866. 

8 . (’94) 18 Bom 868 (369). 

(’08) 82 Bom 162 (158). 

9. (’31) AIR 1931 Mad 825 (826) : 65 Mad ^ 

10. (1888) 23 Oh D 42 (48). 

11. (’20) AIR 1920 Cal 416 (417). - 

12. (*88) AIR 1938 Nag 289 (240). ^ 

13. (1883) 23 Gh D 42 (49), Quilter v. Heaid^. - 

14. (1888) 23 Ch D 42 (49), Quilter v. 
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defendant applying.^^ Under the Original Side Buies of the Madras High Court a 
defendant is entitled to be furnished with a copy of the document sued on and which 
is deposited with the plaint.^® 

4. Who can Inspeot under this Rule. — The party, his authorised agent, 
niid his pleader, can inspect the documents under this rule.^ But a former employee of 
!i party in charge of his books cannot be engaged by opposite party for such purpose. 
The Court will not ordinarily allow such persons to inspect.® The term '*agent” does 
not include a professional accountant appointed for the purpose® though, in proper 
cases, the Court will allow inspection by an accountant or other expert.^ Inspection by 
a witness is not usually allowed.® The costs of inspection are to be paid by the party 
inspecting though under exceptional circumstances such costs may be made costs in 
the cause.® 

5. Copies of doouments produoedi if oan be taken. — The right to 
inspection includes a right to take copies of documents produced,^ unless they relate 
exclusively to the case of the party producing them and contain nothing to support his 
adversary's case.® The right to take copies is confined to all relevant and unprivileged 
documents.® In a proper case, the Court will order photographs to be taken.^ 


R. 1 6. [New.] Notice to any party to produce any 
documents referred to in his pleading or affidavits 
o ic« o pro uce. ^ Form No. 7 in Appendix C, with such 

variations as circumstances may require. 

[R. S. C., 0. 31 R. 16. See R. 15.] 

1. Notice to produce. — Form No. 7 in Appendix C is identical with Foim 
No. 9 of Appendix B of the English Buies of the Supreme Court. It has been hold 
under these rules that the Form must bo followed as closely as possible, but that it is 
not necessary to use the very words thereof.^ The same observation applies to Form 
No. 6 also.® 


15. (1903) 1 Ch 191 (196), I^arady’s Mozambique 
Syndicate v. Alexander. 

16. (’98) 21 Mad 490 (491). 

NeU 4 

1. (1857) 28 Beav 888 (889), WilliamB v. Prince 
of Wales Life Insurance Go. 

(1875) 44 L J Ch 402 (408), Costa Rica Bopublio 
V. Etlanger. 

2. (’98) 25 Cal 294 (297). 

(’21) AIR 1924 Mad 840 (847) : 47 Mad 934. 

3. (1861) 30 L 7 Ch 286 (288), Draper v. Manchester 

By. Co. 

4. (1866) 2 Eq 274 (275), Swansea Vale Railway 
Co. V, Bndd. 

5. (1868) 8 Oh App 818 (820), Boyd t. Petue. 

6. (’09) 2 Ind Oas 422 (488) (Bom). 


(1872) 7 0 P 852 (354), Peru v. Wcgutlin. 

Note 5 

1. (1905) 1 Oh .’>05 (612), Ormerodv. St. George’s 
Iron Works, Ltd. 

(1882) 47 L T 249, Pratt v. Pratt. 

(1901) 2 Ch I> 59 (74), Sevan v. Wobh. 

(’09) 4 Ind Cas 364 (367) (Cal). 

(’07) 80 Mad 280 (281). 

2. (’07) 80 Mad 230 (231). 

3. (1910) 140 L T 374, Siddely Deasy Motor Cat 
Co. y. Thompson. 

4. (1898) 2 Q B 191 (192), Lewis v. 'J’ho Earle of 
Londonborough. 

Order: 11 Rule 16 — Note 1 

1. (1879) 11 Oh D 256 (260), Bo Credit Co. 

2. (’22) AIR 1922 All 285 (287) : 44 All 566. 


0. a R. 18 
Notes 8-8 


0. 11 R. 18 



0.11 S. 17 


0. 11 B. 18 


1720 ORDER FOR INSFEOnON 

R. 1 7. [S- 132.] The party to whom such notice is given 
Tin* f«r impaction shall, witMn ten days from the receipt of such 
when notice given. notico, deliver to the party giving the same a 

notice stating a time within three days from the delivery thereof 
at which the documents, or such of them as he does not object to 
produce, may be inspected at the office of his pleader, or in the case 
of bankers’ books or other books of account or books in constant 
use for the purposes of any trade or business, at their usual place of 
custody, and stating which (if any) of the documents he objects to 
produce, and on what ground. Such notice shall be in Form No. 8 
in Appendix G, with such variations as circumstances may require. 

[R. S. C., 0. 31 R. 17..] 

Synopsis 

1. Scope of the Rule. 

2. **Usuel place of cutlody.*' 

3. Bankers* books. See Order 7 Kale 17 and Rule 18 of this Order. 

!• Boope of the Rule* — This rule only comes into operation after a notice 
under Buie 15 has been given. It applies to all documents mentioned in Buie 15.^ In 
Dhapi V. Bam Pershad^ it has b^n held by the High Court of Calcutta that the 
correct rule of procedure is that if a party does not desire to produce documents he 
should refrain from delivering the notice under the rule but wait to see if the plaintiff 
applies under Buie 18. It has also been held that, when the notice was served at a 
time when the suit was stayed, the ten days' time begins to run only from the date 
the suit is revived. 

2. **U8lial place of oustody.” — This rule clearly specifies the place of 
inspection with regard to bankers’ books and business books. The words in the old 
Code **some other convenient place” gave room for discussion and controversy which 
has now been removed. Where, in a suit instituted in Bombay for breach of a contract 
to gin cotton in the defendant’s mill at Broach, the plaintiff applied for inspection of 
the defendant’s account books in Bombay but the defendant offered to give inspection 
in Broach, it was held that the latter place was the place where the books were kept 
and was the proper place for inspection.^ The Court is not a proper place to offer the 
inspection of account books.^ 

Bankers’ books. — See Order 7 Buie 17 and Buie 18 of this Order.' 


R. 1 8 . [Ss. 133, 134.] (1) Where the party served with 
Order for j , n , ^otice Under rule 15 omits to give such notice of 
a time for inspection or objects to give inspection, 
or offers inspection elsewhere than at the office of his pleader, the 


Order 11 Rule 17 — Note 1 Note 2 

1. (1897)1 QB667 (669, 670), ReFunnerandLord. 1. ('81) 6 Bom 467 (469). ■ < 

2. (’87) 14 Gal 768 (777). 2. (’86) AtR 1986 Mad 984 {'^)t ■ ' 
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Court may, on the application of the party desiring it, make an 
order for inspection in such place and in such manner as it may 
think fit : Provided that the order shall not be made when and so 
far as the Court shall be of opinion that it is not necessary either 
for disposing fairly of the suit or for saving costs. 

(2) Any application to inspect documents, except such as 
are referred to in the pleadii^, particulars or affidavits of the party 
against whom the application is made or disclosed in his affidavit 
of documents, ^all be founded upon an affidavit showing of what 
documents inspection is sought, that the party applying is entitled 
to inspect them, and that they are in the possession or power of the 
other party. The Court shall not make such order for inspection of 
such documents when and so far as the Court shall be of opinion 
that it is not necessary either for disposing fairly of the suit or for 
saving costs. 

[1877, Ss. 133, 134; R. S. C., O. 31 R. 18.] 

Synopsis 

1 . Scope of the Rule. I 4 . Aooeel. 

2. Ditcrelion of Court. . „ , . « , ^ 

3 . Convenient piece for inspection. | Bankers* Books Evidence Act. 

Other Topics ( miscellaneous) 

Denial of poRsession or power conolusive. Sec Note 1. 

Notice prior to ordor under Rub-rule (2). See Note 1. 

1. Scope of the Rule. — Sub-rule 1 of this rule deals with insiiection of 
documents referred to in the pleadings or affidavits of the parties. Sub-rule 2 deals 
with inspection of documents other than those mentioned in sub-rule 1. The difference 
between the two cases is that, in the case of documents not mentioned in the pleadings 
or the affidavits, an affidavit has to be filed by the applicant satisfying the Judge that 
the document is relevant to the case.^ In the case of documents so mentioned, the 
relevancy is admitted while in the other case, the relevancy has to be proved.^ The 
filing of the affidavit under sub-rule 2 is, however, not always necessary, when the 
Judge is satisfied as to the relevancy of the document; at any rate, the want of an 
affidavit cannot invalidate an order passed under this rule* On the other hand, the 
filing of an affidavit does not entitle i party immediately to an order for inspection.^* 
The Court should give the opposite party an opportunity of replying by an affidavit 
the application for inspection, and if the opposite party swears an affidavit that the 
documents are not in his possession or power, the Court will regard this as final and 
conclusive.* This is in consonance with the general rule that the Courts will not' go 

Order 11 Rule 18 — Note 1 [See Iioweveir(’ 22 ) AIR 1922 All 285 (237) : 44 

1. (’31) AIR 1931 All 221 (222) : 68 All 442. All 566. (Court cannot order inspection under 

(’96) 23 Cal 117 (126). sub-rule 2 without affidavit.)] 

[Sm also (’06) 1906 All W N 62 (62).] 4. (’20) AIR 1920 Pat 181 (186) : 6 Pat L Jour 550. 

2. (*81) AIR 1981 All 221 (222) : 68 All 442. 5. (’96) 28 Cal 117 (127). 

3. (’31) AIR 1981 All 221 (222) : 68 All (442). (’20) AIR 1920 Pat 181 (186) : 6 Pat L Jour 560. 


1. 11 R. IB 
Hotel 
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0/ 11 B; 18 behind the oath of the party against whom inspection is sought.^ 

Notes 1*8 An order under sub-rule 1 cannot be made unless notice has been given under 

the provisions of B. 15^ and no party is entitled to an inspection of documents not 
referred to in the pleadings or affidavits without an order under sub-rule 2,® Nor is he 
entitled to a roving commission into papers belonging to the other side ; the inspection 
must be restricted to such specific documents as the applicant names and which are 
relevant to his case*® A party who fails to comply with a notice under Eule 15 above 
incurs the penalty prescribed thereby. The fact that the party giving the notice has 
not proceeded to apply to the Court under sub-rule 1 of this rule for an order for 
inspection does not negative the liability for the penalty laid down by Rule 15.^® 

Where parties require the. inspection or production of telegraphic messages, it is 
for them and not the Court to obtain the necessary sanction from Gpvernment.^^ 

2« Disoretion of Court. — Under sub-rule 1, the Court has a discretion 
limited to the terms of the proviso, in making an order for inspection and the onus 
rests on the party resisting an order, to show that it should not be made in the special 
circumstances of the case ; but it would not be a proper exercise of disoretion to refuse 
inspection on the general ground that it was sought before the written statement was 
filed ; nor can the mere number of the documents aflford any guide to the exercise of 
discretion.^ 

8. ConYenient place for inspection. — In deciding a question as to the place 
where the inspection of documents is to be given, the Court should bo guided by the 
balance of convenience.^ See also Order 11 Buie 17 and Notes thereto. 

• 4. Appeal. — No appeal lies under the Code from an order for inspection under 

this rule ; nor does it lie under Clause 15 of the Letters Patent, as an order directing 
inspection to be given is not a “judgment.**^ 

8. Bankers’ Books Evidence Act. — The main object of this Act is to 
enable evidence to be procured and given^ and to relieve bankers from attendance in 
Court with their books.® The party whose account is sought to be inspected may 
oppose the application on any ground on which inspection of ordinary documents could 
be resisted.® 


(’24) AIR 1924 All ftlO (611) : 46 All 417. 

(*11)12 Ind Gas 12 (18) : 38 Cal 428. (But hecan- 
uot merely rely ou his previous affidavit of docu- 
ments in answ'cr to an application under this 
sub-rule.) 

[See also (’98) 2 Cal W N 17 (18). (Falsity of 
denial of possession can be elicited at trial and 
then inspection ordered.) 

6. (1890) 24 Q B D 637(641) , Wiodoman v. Walpole. 

7. (’26) AIR 1926 Sind 272 (272) : 20 Sind L R 809. 

(’87) 14 Cal 768 (776, 777). 

(’84) 10 Cal 56 (58). 

8. (’12) 14 Ind Cas 61 (52) (All). 

9. (’28) AIR 1928 Mad 1098 (1094). 

(’17) 14 Ind Cas 871 (372) (Lah). (Exposum of 
trade secrets.) ’ 

10. (’85) AIR 1986 Mad 284 (285). (There is 
absolutely nothing in Buie 18 to suggest that it 
is a pre-requisite to Rule 16.) 

11. (*70) 2 N W P H 0 R 210 (214). 


Note 2 

1. (’31) AIR 1981 Mad 825(828) : 65 Mad 421. 
[See also (’82) AIR 1982 Mad 284 (285, 286, 287) : 
56 Mad 704. (Inability to particularise instances 
of fraud or error under 0. 6 R. 4 is no ground 
for refusing inspection of accounts of opposite 
side — Nor lateness of application which can be 
met by order for costs if there is no prejudice.)] 

Note 3 

1. (’35) 39 C W N 667 (668) ; 164 Ind Cas 79i; 

Note 4 

1. (’72) 9 Bom H 0 R 898 (408, 412). 

(’09) 2 Ind Cas 167 (167) (Bom). 

Note S 

1. (1892) 62 L J Q B 77 (79), Kmott v. Star 
Nowsparor Co. 

(1918) 29 T L R 636, R. v. Bona. 

2. (1892)1892? 187(189), Parwell v. Wood. (OM 
in 5 Bom L B 866.) 

(1024) 2 K B 760 (768), Waterhonw vt BulNty > 

3. (1024) 2KB 760(764), Wato^houBR B|^i; 
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R. 19 . [New.] ('ll. Where inspection of any business 0. li R. 
v«rifiedcQpiM. is" applied for, the Court may, if it thinks 

fit, instead of ordering inspection of the original 
lx)oks, order a copy of any entries therein to be furnished and 
verified by the affidavit of some person who has examined the 
copy with the ori^nal entries, and such affidavit shall state whether 
or not there are in the original book any and what erasures, inter- 
lineations or alterations : Provided that, notwi thsta nding that such 
copy has been supplied, the Court may order inspection of the book 
from which the copy was made. 

(2) Where on an application for an order for inspection 
privilege is claimed for any document, it shall be lawful for the 
Court to inspect the document for the purpose of deciding as to 
the validity of the claim of privilege. 

(3) The Court may, on the application of any party to a 
suit at any time, and whether an affidavit of documents shall or 
shall not have already been ordered or made, make an order 
requiring any other party to state by affidavit whether any one or 
more specific documents, to be specified in the application, is or 
are, or has or have at any time been, in his possession or power ; 
and, if not then in his possession, when he parted with the same • 
and what has become thereof. Such application shall be made on 
an affidavit stating that in the belief of the deponent the party 
iigainst whom the application is made has, or has at some time had, 
in his possession or power the document or documents specified in 
the application, and that they relate to the matters in question in 
the suit, or to some of them. 

[R. 8. C., 0. 31 R. 19A.] 


1. Scope of die Rule. 

2o Inipection by the Judge — Sub-rule (2). 

3. Specific documents — Sub-rule (3). 

!• Scope of the Rule. — Sub-rule. (1) applies particularly to bankers* books.^ 

2. Inspection by the Judge — Bub-rule (2)# — This rule gives the Court power 
to inspect any document for which privilege is claimed so as to decide whether the 
cluim is justifiedi^ the object being that such claims ought to be decided at once in 

Order 11 Rule 19<— Note 1 Note 2 

1. Halflbury*s Laws ofj England, Vol. 11. 1. (1918) 3KB850(850), Binningliumcto.,Mofcoc 

I’fige 91. Omnibus Co. v. L. & N. W. Ky. Co. 
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a 11 R. 19 
Rotes 2-3 


0. 11 R. 20 


proper cmob.’ The power exislis even in reS^t of state doouhaents aid 
ooqgnranioations and notwithstanding a certificate fr6m a Minister of State 
protection, provided of course that such power be exercised so as not to destroy the 
protection of the privilege in any case in which it may be found to exist’ The word 
“document” includes also a sealed-up portion of a document * 

3, Speoiflo dooomeiils — 8ab>rals (3)i— -The rule enlarges the power to order 
discovery.* In order to justify an application under this sub-rule, the affidavit must 
name and specify the documents in such a manner as to identify them ; an affidavit in 
u general form containing an argument that the document must bo in the possession or 
power of the opposite party is not sufficient.’ A prima facie ease of relevancy and 
possession of the specific document is, however, sufficient to entitle the ai^ieant to 
the order.’ 


R. 20. [S. 135.] Where the party from whom discovery 
Premature dbeovery. any kind or inspection is sought objects to 
the same, or any part thereof, the Court may, 
if satisfied that the right to the discovery or inspection sought 
depends on the determination of any issue or question in dispute 
in the suit, or that for any other reason it is desirable that any 
issue or question in dispute in the suit should be determined before 
deciding upon the right to the discovery or inspection, order that 
such issue or question be determined first, and reserve the question 
as to the discovery or inspection. 


[ 1877, 8. 135 ; E. 8. 0., 0. 31 B. 20. ] 

1. SoopS of tho Ralo. — The general principle of discovery is that discovery 
should not be granted beyond the exigency of the question in issue. It is also desirable 
to obviate the necessity of a troublesome inspection and discovery which would very 
much increase the costs of the suit. This rule empowers the Court to determine an 
issue for the exclusive purpose of deciding the right to discovery of documents which 
is to be used at the trial.* The Court has also a discretion to postpone discovery or 
inspection until some issue in the suit is determined.’ The rule, however, does not 
apply where discovery is wanted for the determination of the issue in the suit.* An 
order under this rule is not a ‘judgment’ and no appeal lies therefrom.^ 


2m (1896) 2 Ch 826 (829), Ehrmann v. Ehrmann. 

3. (*31) AIR 1931 P C 264 (259) (PC). 

4. (1896) 2 Ch 826 (829), Ehrmann v. Ehrmann. 

Note 3 

1. (1910) 1 K B 904 (916), Kent Coal Concegsions 
V. Duguid. 

2. (1901) 2 KB241(246), White v.Spaffora & Cx). 
(1901) 18 T L R 116, Graves v. Heinemann and 

Armstrong. 

(1911) 1911 W N 34 (84), Huntly v. Baekworth 
Collieries. 

3m (1907) 95 Ij T 694, Ormerod v. 6t. George’s 
Iron Works. (A case of a letter produced referring 
to another letter.) 

Order 11 Rule 20— Note 1 
1. (’62) 6 Bom 672 (678). 

(1881) 18 Ch D 477 (483), Parkar v. Wells. 


2. (10) 8 Ind Cas 107 (113) : 88 Cal 280. 

(1879) 27 W R (Eng) 677, Tasmanian Main Line 

Co. V. Clark. 

(1884) 26 Ch D 717 (721), Whyte v. Ahren. 

3. (1886) 81 Ch D 874 (377), Leitch v. Abbott. 
(’82) AIR 1932 Mad 284 (286) : 66 Mad 704. (Suit 

on Imsis of settlement of accounts — Defendant 
seeking to rc-opon the accounts on ground of 
f mud— Accounts exclusively in plaintiff’s posses- 
sion — Defendant may be allowed inspection 
although he is not able to give particulars as to 
misconduct.) 

(’86) AIR 1986 Mad 288 (289). (0. 11 R. 20 does 
not operate as a bar to discove^, when for deter- 
mining the very issue of a settled acohunt^ the 
discovery or production of documents isflssentifd.) 

4. (’02) 4 Bom L R 842 (847). 
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R. 21. [S* 136.] Where any party fails to comply vdth 0. 11 H. 21 
any order to answer interrogatories, or for 
discovery or inspection of documents, he shall, 
if a plaintiff, be liable to have his suit dismissed 
for want of prosecution, and, if a defendant, to have his defence, if 
any, struck out, and to be placed in the same position as if he had 
not defended, and the party interrogating or seeking discovery or 
inspection may apply to the Court for an order to that effect, and an 
order may be made accordingly. 

[1877, S. 136; B. S. C., 0. 31 R. 21. See Br. 11, 12 and 18.] 

Synopsis 

1. Scope of the Rule. I 4. Review. 

2. Committal for contenipt. I 5. Order, if can be let aside under 

3. Appeal. I 0.9 R. 9 or Rule 13. 

Other Topics ( miscellaneous) 

Conditions needed for order under this rule. See Note 1. 

Leave under R. 2 not an *'order to answer." See Note 1. 

Non-applicability of the rule to production of documents. See Note 1. 


1. Scope of the Rule. -—There are only three grounds upon which a trial Court 
is justified, under this rule, in striking off the defence of the defendant or dismissing 
the suit of a plaintiff, namely — 

(1) the refusal to answer interrogatories under R. 11 ; 

(2) the refusal to mako discovery of documents under R. 12 ; and 

(3) refusal to permit inspection of documents under R. 18. 

In the absence, therefore, of an order under Rules 11, 12 or 18 and the 
disobedience thereof by the party against whom the order is made, the Court cannot 
act under this rulo.^ An order for production of documents under Rule 14 is not one of 
the orders mentioned in this rule, the word “production" which occurred after the word 
“discovery" in Section 136 of the old Code having been omitted in the present rule. 
There is, however, a difference of opinion as to whether a disobedience of an order for 
production under Rule 14 would empower the Court to take action under this rule. The 
High Court of Allahabad,* Madras* and Lahore^ have held that the Court has no such 


Order 11 Rule 21 — Note 1 

1. (’22) AIR 1922 All 285 (287) : 44 All 565. 

(’28) 112 Iiid Cas 285 (285) (All). 

(’24) AIR 1924 Cal 800 (807). 

(’ll) 12 Ind Cas 719 (719) (Mad). 

(’08) 7 Cal L Jour 295 (298). 

(1875) 1876 W N 201, Twyoroft v. Grant. 

(1875) 1876 W N 229, Twycross v. Grant. 

(1876) 1876 W N 193, Hartley v. Owen. (Failuto 
to answer an interrogatory.) 

(’26) AIR 1926 All 558 (553). 

(’05) 80udhCasl72(173). (Acting under this rule 
without an order for discovery, etc., is wrong.) 
(’15) AIR 1915 All 350 (851) : 38 All 5. (Do.) 
(’25) AIR 1925 Bom 886 (886, 887). (Do.) 

(’26) AIR 1926 Sind 272 (272) : 20 Sind L R 809 
(Do.) 


(’18) AIR 1918 All 808 (304) (Do.) 

(’87) 14 Cal 768 (776, 777). (Do.— A strict com- 
pliance of the term of R. 18 (2) is necessary.) 

(’91) 18 Cal 420 (421) (FB). (Do.— Leave granted 
under Rule 2 is not an order to answer.) 

(’15) AIR 1915 All 196 (196). (Suit can bo dis- 
missed for failure to comply with an order for 
discovery or inspection of documents only when 
the documents are referred to in the pleading or 
affidavits.) 

2. (’22) AIR 1922 All 285 (237) : 44 All 665. 

(’28) 112 Ind Cas 285 (285) (All). 

(’29) AIR 1929 All 83 (88). 

3. (’24) AIR 1924 Mad 582 (588). 

(’83) AIR 1983 Mad 870 (870). 

4. (’83) AIR 3988 Lah 248 (249). 
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power, while aq opinion in the nature of obiter 'dictum has been ex^roased the High 
Oourt of Lahore in the undermentioned case* that the Court has such power. The Court 
cannot strike out the defendant’s defence for his failure to file a writtm sUdement as 
directed by the Court* or to appear for examination as a witness for the opposite side.^ 
Nor can it be struck off for failure of the legal representative of a deceased defendant 
to comply with an order against the said defendant.* 

The Court cannot, under this rule, act of its own motion, but can only do so on 
the application of the parties.* And even where the parties apply for an order under 
this rule the Court should not impose the penalty except in extreme cases and as a last 
resort.^* It should be ordered only where the Court is satisfied that the party is avoiding 
a fair discovery” or is guilty of wilful default.” The word "wilfully” means that the 
act is done deliberately and intentionally and not by accident or inadvertence.” Thus, 
where the time allowed by law to answer interrogatories (ten days) has not expired and 
the defendant asks for further time, an order striking off the defence is improper.” 
Similarly, the failure to produce one out of many books ordered to be produced,'* or the 
non-production of account books by a minor defendant,” or the failure to produce 
documents by a pardanashin lady,” or where the plaintiff is not in a position to make 
an affidavit of documents as ordered, the Court should not inflict the peipilty under 
this rule.” An order for giving inspection "forthwith” must be complied with within a 
reasonable time after the order.'* 

Order 11 Buie 14 contemplates an order for the production of documents which 
are in the possession or power of the party ordered to produce them. Where the 
documents have been filed in Court, they cannot be said to be in the possession or power 
of the party. Hence, in respect of such documents, the Court has no power to take 
action under Buie 14 and this rule.** 

On an application made for taking action under this rule, the Court should give 
an opportunity to the other side to put in his reply; an order dismissing the suit or 
striking off the'defence without giving such opportunity is improper.*' 

The terms of the rule contemplate two orders; first an order under Br. 11, 12 
or 18, and secondly, upon the failure to comply therewith, a further order dismissing 
the suit or the striking off the defence.** But a conditional order for dismissal of 
the suit or for striking off the defence, on failure to comply with the orders for inter- 
rogatories, discovery or inspection cannot be said to be without jurisdiction.** Where 

5. (’22) 66 Ind Cas 661 (664) (Lah). (’26) AIB 1925 Bom 386 (887). 

6. (’92) 1892 Pun Re No. 69, page 216. (’29) AIR 1929 Lah 760 (753) : 11 Lah 209. 

7. (’ll) 12 Ind Cae 719 (719) (Mad). (’35) AIR 1936 Bang 810 (318). 

8. (’26) AIR 1926 Bom 886 (887). IS- (’29) AIR 1929 Lah 760 (768) : 11 Lah 209. 

9 . (’89) 1889 Pun Re No. 80 page 800. 14. (’06) 8 Oodh Cae 172 (178). 

(’92) 1892 Pun Re No. 59, page 216. 15. (’22) 65 Ind Cae 661 (663, 664) (Lah). 

(’10) 8 Ind Cae 245 (246) (Lah). [S<« also (’M) 1906 All W N 62 (68).] 

10. (’88) 9 Cal 928 (926). (’96) 1896 All W N 166 (167). 

(’98) 1898 Pun Re No. 60, page 164. 17. (’86) 8 All 265 (267). 

(’22) 66 Ind Cae 661 (664) (Lah). 18. (1881) 7 Q B D 668 (661), Wileon v. BeflaUx. 

(’20) AIB 1920 Fat 181 (185) : 6 Pat L Jour 660. vitch. 

(’80) 6 Gal 707 (710). 19 . (’88) AIR 1988 Cal 868 (866) : I L R (1988) 2 

(’29) AIB 1929 Lah 750 (761) : 11 Lah 209. Col 14. 

(’97) 1897 All W N 140 (141). 20. (’36) AIB 1986 Nag 180 (181) : I L B (1986) 

(’85) AIR 1935 Rang 810 (818). Nag 142. 

1 1 . (’25) AIR 1926 Cal 166 (168). 21 . (’24) AIR 1924 All 610 (611) ; 46 All 417. 

12 . (’08) 7 Cal L Jour 296 (298). (’25) AIR 1926 Bom 886 (887). 

1 1886) 81 Ch D 478 (482), Haigh v. Haigh. (’24) AIR 1924 Cal 806 (808). 

1889) 28 Q B D 124 (129), Farden v. Richter. 22. (’26) AIB 1926 Cal 166 (168). 

1 1889) 61 L T 108, Jennay v. Mackintosh. 23. (’88) 9 Cal 928 (925). 
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the defendant fails to comply with an order for discovery, an order allowing him to 
defedd the suit but shutting out all his evidence is not a proper order; the case should 
be dealt with under this rule and the defence struck out.^^ The infliction of the penalty 
imposed by this rule after the whole trial ia closed is improper;^^ nor can a Court of 
appeal punish a party under this rule where the Court of first instance has not taken 
any action thereunder.^ Where a suit has been referred to arbitration and the 
arbitrators call upon a party to produce certain documents, the proper remedy of the 
party seeking discovery is to apply to the Court to have the proceedings stayed or the 
suit dismissed or the defence struck out; the arbitrators are not bound, of their own 
initiative, to refuse to proceed until the order is complied with.^ 

The last paragraph of Section 136 of the old Code which made the defaulting 
l)arty liable to a prbsecution under Section 188 of the Penal Oode^® has now been 
omitted. A disobedience of an order for production or inspection can now be dealt 
with only in the manner prescribed by this rule and is not punishable under the Penal 
Code.*® 

A Registrar of the High Court has no power under the High Court Rules to 
dismiss a suit under this rule.®® 

2. Committal for contempt. — The Chartered High Courts have, under 
IKiwers conferred on them by the Letters Patent, power to commit a party to a suit 
tiled in such High Court who has failed to obey an order for discovery or inspection, 
for contempt of Court. ^ According to the High Court of Bombay an appeal lies from 
an order of committal for contempt.® According to the High Court of Allahabad no 
such appeal lies.® 

S. Appeal. — Under the old Code, an order under this rule was appealable as 
a decree} Under 0. 43 R. 1 (f) of the present Code such an order is appealable only 
as an order? An order under this rule includes an order dismissing a suit or striking 
off a defence as well as an order refusing to dismiss the suit or to strike off the 
defence; in either case it is open to appeal.® But where the Court acts without 
jurisdiction in passing an order under this rule, as where it dismisses a suit for failure 
to comply with an order to produce documents under Rule 14, the order cannot be 
said to be one passed under tliis rule; the dismissal in such a case will be a decree and 
will be appealable as such.* Again, where an order, though purporting to be passed 
under this rule, is really and in substance one under 0. 6 R. 5, no apiml lies therefrom.® 


(1876) 1875 W N 201 (201), Twvcroffc v. Grant. 

t’38) AIR 1938 Cal 353 (355) : I fi R (1938) 2 Cal 
14. (Order that plaintiff should die affidavit 
within prescribed time and that inspection l)e 
given forthwith and that in default suit be dis. 
unissod — On default suit is automatically (lis- 
missed without further order of dismissal.) 

24. (’81) AIR 1931 Pat 114 (122). 

25. (’18) AIR 1918 Nag 77 (79). 

26. (1900) 1900 Pun Re No. 86. page 134. 

27. (’18) AIR 1918 Pat 83 (89): 4 PatL Jour 394. 

28. *89) 1889 Pun Re No. 80, page 300. 

29. (’10) 6 Ind Gas 628 (624) (Uh). 

30. (’07) 6 Cal L Jour 374 (878). 

Note 2 

1. (’29) AIR 1929 Cal 117 (118) : 55 Cal 1110. 

(’83) 7 Bom 1 (8. 4). 

(’83) 7 Bom 6 (13), 


2. (’83) 7 Bom 5 (12. 15). 

3. (’05) 27 All 380 (381). 

Note 3 

1. (’98) 1898 Pun Re No. 43, page 151. 

(’95) 19 Bom 307 (308). 

(’85) 7 All 159 (160). 

2. (*26) AIR 1925 Rang 218 (218) : 3 Rang 63. 
(’82) AIR 1932 Mad 816 (816, 317). (Appeal 

against the order under Order 43 willlic notwith- 
standing that it has resulted in the dismissal of 
tho suit!) 

3. (*80) AIR 1930 Cal 426 (427). 

4. (’29) AIR 1929 All 83 (83, 84). 

5. (*82) AIR 1932 Mad 316 (318). (Mere use of 
word “interrogatory” will not make an applica- 
tion one under this rule if really it falls under 
Order 6 Rule 5.) 


B.ai 
NotM 1-8 



' Oia»B TO APJPW XO litaWMM ^ 

0. li 9i!i,21 Where a palrty appeals from an order apder role ip ignm'anoe of the 

NoiMM that a decree has been passed in the suit itself^ the proper procedure is to treibi tM 
appeal as one from the decree itself.^ 

te BeideWa — Where a suit is dismissed for want of prosecution under this 
rule, the remedy of the aggrieved party is by appeal or by review under the provisions 
of Order 47.^ Where, however, the provisions of Order 47 do not apply to the 
particular order in question, the Court cannot review it under its inherent powers 
under Section 151 of the Gode.^ 

8. Order, if can be set aside under 0. 9 R. 9 or R. 18. — An order under 
this rule cannot be set aside under the provisions of Order 9,^ General. 


0. 11 R. 22 R. 22. [New.] Any party may, at the trial of a suit, use 

11 . 8 ,, «Mwert to inter- iu evidence any one or more of the answers or 
regoterieeot trial. answor of tho opposito party to 

interrogatories without putting in the others or the whole of such 
answer ; Provided always that in such case the Court may look at 
the whole of the answers, and if it shall be of opinion that any 
others of them are so connected with those put in that the last 
mentioned-answers ought not to he used without them, it may 
direct them to be put in. 

[R. S. C., 0. 31 R. 24.] 

1. Uslu^ interrodatories at the trial. — The answers to interrogatories are 
only affidavits and are not by themselves evidence.^ The party wishing to use them 
must put them in evidence in the ordinary way.^ They are, when so put, evidence 
against the party answering them, though great caution should be exercised in using 
them as such.^ 


0. 11 R. 28 R. 23. [New.] This Order shall apply to minor plaintiffs 

Order to eppiy and defendants, and to the next friends and 
to minore. guardians for the suit of persons under disability. 

[R. S. C., 0. 31 R. 29.] 

1. Rpplioaiioii Order to minors and Innatios. — This rule is new. Under 
the old Code, there was a conflict of decisions as to whether the Sections corresponding 


6. (’13) 14 Ind Cub 637 (638, 639) (Low Bur). 

Noto 4 

1. (’25) AIB 1935 Bang 218 (218) ; 3 Bang 68. 

alao (’32) AIB 1982 Bom 271 (272). (Court 
can also act aside under 6. 151 of the Code.)] 

2. (’27) AIB 1937 Cal 168 (158, 159). 

Noto 8 

1. (’26) AIB 1036 Rang 318 (218) : 8 Bang 68. 


(’98) 2 Cal W N 676 (679). 

[See Dim (’82) AIB 1932 Bom 371 (273). (Oonit 
can act under 8. 161 of the Code.) 

Order 11 Rule 22 — Note 1 

1. (’79) 4 Cal 886 (887). 

2. (’86) 10 Bom 167 (171). 

3. (’18) AIB 1918 Mad 1108 (1107). . j ^ ^ ^ 
(1911) 2 Oh 71 (77), Nash T. Layton, 
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to this (Mer appli^ to minors and loifatics.^ This rule has now made it clear that the 0. H 
Order does apply to them also. Hence, where the guardian of a minor defendant fails Note 1 
to comply with an order for discovery, the Court is competent to pass an order under 
Buie 21 ante against the minor defendant by virtue of this rule.^ 


ORDER XII. 

Admibsions 

R. 1 . [JS'ew.] Any party to a suit may give notice, by his 0. 12 R. i 
pleading, or otherwise in writing, that he admits 
truth of the whole or any part of the case of 
any other party. 

[R. S. C., 0. 32 R. 1.] 


Synopsis 


1. Scope of the Rule. 

2. Kinde of edmiMionf. 

3. Admittion by minor. 


4. Withdrawal of admiMiont. 

Sco Rule 2. 

5. Coftt. Sco Rules 2, 4 and 9. 


Is Scope of the Rules — Under Section 58 of the Evidence Act, facts admitted 
need not be proved. The adoption of the procedure provided in this Order would 
result in saving the costs of such proof and in cheapening and shortening litigation.^ 
Further, admissions are the strongest evidence possible and even a wrong construction 
of a document will be assumed to be correct in view of the admission.® 

Admissions must be taken as a whole or not at all.® If made subject to a 
condition, they must be accepted with that condition.^ But where one ixjrtion of a 
claim is admitted and the other portion denied, the plaintiff is entitled to ask for a 
judgment on the admitted portion and proceed to trial on the other ; there is no rule 
that ho should accept both the admission and the denial or must ignore the admission 
and proceed to trial.® The value of an admission is, however, limited by its relevancy 
under the Evidence Act, and a judgment based upon irrelevant material will not bo 
upheld.® Where the lower Court in its judgment makes a statement that certain 
admissions were made, the Appellate Court will not lightly doubt the statement.^ The 
question whether there is a cause of action does not depend upon tho admission of 
the defendant, but when the plaint discloses a cause of action, tho plaintiff is entitled 
to get a decree on the admissions of the defence.® 


Order 11 Rule 23 Note 1 

1. (»95) 19 Bom 360 (852). (Yes). 

(’8G) 10 Bom 167 (171, 172). (No). 

(’95) 22 Cal 891 (896. 897). (No). 

2. (»85) 89 Cal W N 1029 (1030). 


Order 12 Rule 1 — Note 1 

!• See Statement of Objects and Reasons. 

2. (14) AIR 1914 P 0 220 (228) (P C). 

3. (’28) 71 Ind Cas 270 (271) (Mad). 

(’32) AIR 1932 Cal 89 (40). 

(’24) AIR 1924 Nag 129 (181) : 20 Nag L R 68. 
(’37 AIR 1987 Pat 418 (421). 

(’35) AIR 1986 Pat 24 (88). 


(•37) AIR 1937 Nag 184 (185) : I L R (1938) Nag 
167. 

(*35) 61 Cal L .Tour 80 (82). 

(•35) AIR 1936 All 946 (948): 58 All 261 (F B). 

4. (»15) AIR 1915 P C 2 (4) : 39 Bom 399 : 42 
Ind App 103 (P C). 

$. CIS) AIR 1918 Cal 467 (468) : 45 Cal 138. 
(’26) AIR 1926 Sind 119 (120) : 20 Sind B R 216. 

6. (’14) AIR 1914 PC 164 (166) (PC). (Admis- 
sion by parent in previous suit is not binding on 
son.) 

(’26) AIR 1926 Mod 282 (283). 

7. (’21) AIR 1921 Cal 884 (591). 

8 . ('21) AIR 1921 Fftt 280 (280). 


3CPC. 109. 
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1730 NOTICE TO ADillT DOCUMENTS 

Section 97 of the Estates Partition Act (Bengal Act V of 1897) renders 
provisions of the Code as to compelling production of documents applicable to enquiries 
under the said Act. 

a. Kinds of admissions. — The following tabular statement shows the various 
kinds of admissions after suit that may be made. As to admissions before suit, see 
Sections 17 to 31 of the Evidence Act. 

Admissions 


Of facts Of documents on notice 

I under 0. 12 R. 2. 


In pleadings Otherwise than in 

I pleadings. 

I I 

Expressly Constructively 

(0.8R. 5).- 

1 I ^ I \ I 

During the In answer to On notice On oath On agroc- 

oxamination interrogatories under 0. 12, under 0. 14, ment of 

by the Court under 0. 11, R. 4. R. 8, parties, 

under 0. 10 R. 1. R. 8. 

8. Admission by minor* — A minor defendant cannot make a valid admission 
where a guardian ad litem has been appointed for him in the suit.^ In the 
undermentioned case* in which a minor and his father were made co-defendants to a 
suit and an admission was made by the father on a matter on which the father was 
best qualified to speak and the minor who was represented by a pleader did not deny 
the admission, it was held that the minor was bound by the admission. See also Order 8,. 
Rule 6, Note 3. 

4. Withdrawal of admissions. — See Rule 2, infra. 

5. Costs. — See Rules 2, 4 and 9. 


R. 2. [S. 128.] Either party may call upon the other party 
Notice to to admit any document, saving all just exceptions; 
document.. refusal or neglect to admit, after 

such notice, the costs of proving any such document shall be paid 
by the party so neglecting or refusing, whatever the result of the 
suit may be, unless the Court otherwise directs; and no costs of 
proving any document shall be allowed unless such notice is given, 
except where the omission to give the notice is, in the opinion of 
the Court, a saving of expense. 

[R. S. C., 0. 32 U. 2.] 


1. Object of tbe Rule. 

2. Form of notice. See Rule 8. 

3. Notice to admit facts. See Rule 4. 


Synopsis 

4. Admissions between co-defendants. 

5. Withdrawal of admission. 


Note 3 

1. (’16) 82 Ind Gas 868 (866). (U P B R) 2. (’86) AIR 1986 Fat 428 (499). 
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. !• Object of the Rule. — The object of the rule is to save the expense of 0. 12 Rt 2 
producing, at the trial, evidence as to the documents which are admitted. Notes 1*5 

2. Form of notice. — See Buie 3 below. 

8. Notice to admit facts. — See Buie 4 below. 

5. Admissions between co-defendants. — Admissions between co-defendants 
to which the plaintiff is not a party cannot be used as evidence against the plaintiff, 
or be included in an order for taxation of the general costs of the action.^ 

5. Withdrawal of admission. — Leave may be given to withdraw or amend 
any admissions made by a party, on such terms as may appear just to the Court. Thus, 
an admission made under a mistake may be allowed to be withdrawn and the plaint 
amended.^ But, except under special circumstances, an admission forming the 
foundation of a judgment should not bo allowed to be withdrawn in appeal.^ An 
admission on a mixed question of law and fact cannot bo allowed to be withdrawn in 
second appeal.^ 


R. 3. [New.] A notice to admit documents shall be in 0. 12R. 8 
, . Form No. 9 in Appendix C, with such variations 

as circumstances may require. 

[R.S.C.,0. 32R. 3.] 


R. 4. [New.] Any party may, by notice in writing, at any o. 12 R. i 

time not later than nine days before the day 
oticetoa mit «cu. hearing, call on any other party 

to admit, for the purposes of the suit only, any specific fact or facts 
mentioned in such notice. And in case of refusal or neglect to 
admit the same within six days after service of such notice, or 
within such further time as may be allowed by the Court, the 
costs of proving such fact or facts shall be paid by the party so 
neglecting or refusing, whatever the result of the suit may be, 
unless the Court otherwise directs: Provided that any admission 
made in pursuance of such notice is to bo deemed to bo made only 
for the purposes of the particular suit, and not as an admission to 
be used against the party on any other occasion or in favour of any 
person other than the party giving the notice; Provided also that 
the Court may at any time allow any party to amend or withdraw 
any admission so made on such terms as may be just. 

[R. S. C ., 0. 32 R. 4] 

Order 12 Rule 2 — Note 4 Burton. 

1. (’84) 25 Oh D 617 (619), Dodd. v. Take, 2. (*26) AIR 1925 P 0 160 (154) (P C). 

Note 5 

1. (*92) 8 Oh 226 (286, 287), Hollis v. 3. (*86) AIR 1986 Oudh 103 (164). 



0. la R. 4 
Notes 1-2 


0. la R. 8 


0. la R. 6 
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JUDGMENT ON ADMISSIONS 


1. Scope of the Rule. | 2. **Any other party.** 

le Scope of the Rule. — This rule provides for notice to admit facts^ as the 
two previous rules provide for notice to admit documents. The penalty for refusing to 
admit facts pursuant to a notice given under this rule is that the party receiving the 
notice may be ordered to pay the costs occasioned by proving the facts which ought to 
have been admitted. A notice to admit facts may be given even before the defence is 
filed. ^ 

2. "Any other party/* — '*lt is obvious that only opposite parties can be 
meant.*'^ For the meaning of “opposite party,** see Note 11 to Order 11 Rule 1. 


Form of admittiont. 


R. 5. [New.] A notice to admit facts shall be in Form 
No. 10 in Appendix C, and admissions of facts 
shall be in Form No. 11 in Appendix C, with 
such; variations as circumstances may require. 

[R. S. C., 0. 32 R. 5.] 


R. 6. [New.] Any party may, at any stage of a suit, 
, ^ ... where admissions of fact have been made, 

* either on the pleadings, or otherwise, apply to 

the Court for such judgment or order as upon such admissions he 
may be entitled to, without waiting for the determination of any 
other question between the parties : and the Court may upon such 
application make such order, or give such judgment, as the Court 
may think just. 

[R. S. C., 0. 32 R. 6.] 

Local Amendments 

MADRAS 

1. Be-number the existing Buie 6 as sub.rule 6 (1) and insert the following as 
sub-rules (2) and (3) : 

*‘(2) The Court may also of its own motion make such order or give such 
judgment as it may consider just, having due regard to the admissions made by the 
parties. 

(3) Whenever an order or judgment is pronounced under the provisions of this 
rule a decree may be drawn up in accordance with such order or judgment and bearing 
the same date as the day on which the order or judgment was pronounced.” 

Order 12 Rule 4 — Note 1 

1. (1888) 1888 W N 198 (198), Cwwford v. Chotley. 

Note 2 

1. (1885) 16 Q B D 125 (128), Brown v. Watkins. (Per Mathew, J.) 
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PATNA 

Substitute the following for Buie 6 in Order 12 : 

Where admissions of fact have been made, either on the pleadings or other, 
wise, the Court may, at any stage of a suit, on the application of any party, or, of its 
own motion, without waiting for the determination of any other question between the 
parties, make such order or give such judgment, as it may think just.*’ 

RANGOON 

Substitute “judgment, decree or order** for the words “judgment or order” and 
“and the Court may, either upon such application or upon its own motion, give such 
judgment or make such decree or order as the Court may think just’* for “and the 
Court may just.” 

Add the following as sub-rule (2) : 

“(2) A decree or order passed under this rule may be executed at any time, 
notwithstanding that other questions between the parties still remain to be decided in 
the case.” 


1. Scope of the Rule. 

2. **At any stage.*’ 

3. Admissions on pleadings. 

4. Court may make such order as it may 

think jusfc. 

5. Orders that may be passed under this 
Rule. 


6. Admissions made otherwise than on 

pleadings. 

7. English practice. 

8. Co-plaintiffs. 

9. Judgment, if should be followed by a 

decree. 

10. Appeal. 


1. Scope of the Rule* — A party can, under this rule, move for a judgment 
upon tho admissions made by the opposite party and thus get rid of the portion of the 
action in which there is no dispute.^ The object is to enable a party to obtain speedy* 
judgment, at least to tho extent of tho relief, which, according to the admissions of 
the opposite party, he is entitled to.^ But he is not bound to avail himself of this rule 
and is not precluded by not so applying, from relying on such admissions at tho trial.® 
Nor, on the other hand, is tho Court bound in every case to pass a judgment on the 
application of a party under this rule ; the matter is entirely in the discretion of the 
Court. See Note 6 below. 

In moving for a judgment under this rule, tho party applying need not 
relinquish the rest of his claim.* But the admission on which a judgment can be 
claimed must be a clear and unequivocal one.® Further, an admission of a defendant 
will not necessarily entitle tho plaintiff to a judgment, where the right asserted by the 
plaintiff has, in fact, no existence in law,® or where he has no cause of action at all.^ 

The rule refers only to admissions on points of fact and not on points of Jaw.® 


Order 12 Rule 6 — Note 1 

1. (1876) 8 Ch D 687 (640), Throp v. Holdiworth. 
(’25) AIR 1925 Oudh 486 (487). 

2. (’26) AIR 1926 Bind 119 (120) : 20 Sind L R 
216. 

[See also (1876) 2 Oh D 686 (687), Gilbert v. 
Smith.] 

3. (1878)7 Ch D 403(407,408), Tildeslyv. Harper. 

4. (’26) AIR 1926 Sind 119 (120) : 20 Bind L R 


216. 

5. (’20) AIR 1920 Cal 163 (165). 

(’S3) AIR 1933 Lah 403 (403). 

(’27) AIR 1927 Sind 25 (26, 27). 

6. (1878)7 Ch D 735(743), Chilton v. Corporation 
of London. (Cited in 14 Bom 213.) 


7. [See (’21) AIR 1921 Pat 280 (280).] 

8 . (’29) AIR 1929 Lah 669 (572). 

(’72) 18 Suth W R 359 (867) (P C). 

(1900) 27 Cal 156 (168) : 26 Imi App 216 (P C). 


0. IS R. 6 
Hotel 
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JUDGMENT ON ADMISSIONS 


0. 12 R. 6 
Notes 2-6 


2. '*At any sta^e." — A plaintiff may move for judgment upon admissions on 
the defence, although lie has joined issue on the defence.^ Similarly, a defendant may 
apply to have the suit dismissed after ho has delivered a rejoinder.^ 

8. Admissions on pleadings. — As has been seen in Note 2 to Buie 1 ante, an 
admission of facta in a pleading may be made either expressly or constructively. Under 

0. 8 B. 5 every allegation of fact in the plaint, if not denied specifically or by necessary 
implication, or stated to be not admitted in the pleading of the defendant, shall be 
taken to bo admitted. This is a constructive admission in a pleading. A defendant 
denying a plaint allegation evasively will be deemed not to have denied it at all, and will 
therefore be deemed to have admitted such allegation (see 0. 8 B. 4). Thus, in Harris 
V. Gambit the defendant in his. defence merely “put the plaintiffs to proof of their 
several allegations in their statement of claim.” Defendant failed to appear at the 
ti^ial, and judgment was given for the plaintiffs without calling evidence, on the ground 
that such a defence was an admission of facts alleged in the statement of claim. 

4. Court may make suoh order ae it may think just. — The provisions of 
this rule are discretionary and not mandatory ; it is not, therefore, incumbent on the 
Courts in all cases to pass a judgment upon admission.^ If a case involves questions 
which cannot conveniently be disposed of on an application under this rule, or if the 
case is suoh that it is not safe to pass a judgment on admissions, the Court may, in 
the exercise of its discretion, refuse the motion.^ Thus, in divorce cases a Court will 
not ordinarily pass a decree for dissolution of marriage on the mere admissions of 
the parties in view of possible collusion between the parties.® Where, however, the 
defendant admits the claim, but the plaintiff is absent at the trial, the suit should not 
be dismissed ; a decree should be passed on the strength of the defendant’s admission.*^ 
Where an application is made under this rule on the basis of a constructive admission, 
the Court may refuse to pass a decree if, in the circumstances of the case, it is of 
opinion that th^ defendant must not be held to have admitted facts not specifically 
denied in the written statement.® 


S. Orders that may be passed under this Rule. — As a general rule, a 
judgment on admissions can be passed in all cases in which under the Code a 
preliminary decree can be passed. See Order 20 Buies 13, 15, 16 and 18. 


6. Admissions made otherwise than on pleadings. — The use of the words 
"or otherwise” without the words “in writing” which are used in Buie 1 shows that a 
judgment may be given even uix)n verbal admission,^ though caution is required in 
acting upon such admissions.® The rule is wide enough to afford relief not only in 


Note 2 

1. (1882) 21 Ch D 716 (717), Brown v. Pearson. 

2. (1881) 50 L J Ch 337(338), Pascoo v. Richards. 

Note 3 

1. (1878) 7 Ch D 877 (877), Harris v. Gamble. 
[See also (1879) 12 Ch D 758 (769), Ruttor v. 
Trcgenfc.] 

Note 4 

1. (*18) AIR 1918 Gal 467 (470) : 46 Cal 138. 
(1877) 6 Ch D 342 (344), Mellor v. Sidebottom, 
(»24) AIR 1924 Rang 144 (144) : 1 Rang 580. 

(*81) AIR 1931 Oudh 321 (822). 

(*29) AIR 1929 Lah 569 (672). 

(»24) AIR 1924 Cal 190 (192). 

('ll) 10 Ind Cas 851 (362) (Mad). (Admission in 


evidence by one of the defendants specifically 
denied by the other defendant in his pleading — 
First Appellate Court not justified in decreeing 
on such admission.) 

(’27) air 1927 All 175 (176). 

2. (’18) AIR 1918 Cal 467 (470, 471): 45 Cal 138. 

3. (’93) 17 Bom 624 (626) (FB). 

4. (’29) AIR 1929 Lah 830 (831). 

5. (’85) 11 Cal 111 (118) : 11 Ind App 186 (PC). 
See also Proviso to 0. 8 K. 5. 

Note 6 

1. (1804) 1 Ch 400 (502), In re Bccny. 

(’18) AIR 1918 Cal 467 (468) : 46 Gal 188. 
(Remarks of Fletcher, J., quoted in the judg- 
ment.) 

2. (’84) 6 All 406 (415, 416). 
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cases of admiesioDS made in the pleadingSi but also in the case of admissions de hors 0. 12 R» 6 
the pleadings.^ Thus, adniissions contained in letters written before action is brought^ Notes 6-iO 
or in a letter written after action,® are sufficient for the purpose of this rule. 

7. English praotioe* — Bee Daniel’s Chancery, Form 270 and Seton on 
Decrees, Vol. I, page 399, Form No. 5. See also Chitty’s Forms, 15th Edition, page 310. 

8. Co-plaintiffs. — An application under this rule for an order against a 
defendant should, where there are several plaintiffs, be made by all of them.^ 

9. Judgment, if should be followed by a decree. — According to the 
Calcutta High Court, ^ there is nothing objectionable to a decree being drawn up on a 
judgment under this rule and later on to another decree being drawn up after 
investigation of the'claim not admitted. But according to the Sind Judicial Commis- 
sioner’s Court, ^ it is not necessary to have a decree drawn up on a judgment passed 
under this rule, it being open to the plaintiff to enforce payment of the amount 
awarded as an order in execution proceedings by virtue of Section 36. 

10. Appeal. — An order rejecting an application for a judgment on admissions 
is a “judgment” within Clause 15 of the Letters Patent and is appealable under the 
Letters Patent.^ 


R. 7. [New.] An affidavit of the pleader or his clerk, of o. 18 B. 1 
the due signature of any admissions made in 
pursuance of any notice to admit documents or 
facts, shall be sufficient evidence of such admissions, if evidence 
thereof is required. 

[R. S. C., 0. 32 R. 7.] 


R. 8. [New.] Notice to produce documents shall be in 0. 12B. 8 
Notice to produce Form No. 12 in Appendix C, with such variations 
documents. circumstancos may require. An affidavit of the 

pleader, or his clerk, of the service of any notice to produce, and 
of the time when it was served, with a copy of the notice to 
produce, shall in all cases be sufficient evidence of the service of 
the notice, and of the time when it was served. 

[R. S. C., 0. 32 R. 8.] 


3. ('26) AIR 1926 Sind 119 (120) 20 Sind L B 216. 

4. (1861) 27 Ch D 251 (267), Hampden v. Wallis. 

5. (1914) 1 Ch 904 (908, 909), Ellis v. Allen. 

Note 8 

1. (1895) 2 Ch 747 (749), Be Wright. 


Note 9 

1. (’18) AIB 1918 Cal 467 (470) : 45 Cal 138. 

2. (’26) AIB 1926 Sind 119(120): 20 Sind LB 216. 

NoU 10 

1. (’20) AIB 1920 Cal 168 (164). 
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0. 18 R. 9 


0. 18 R. 1 


R. 9. [New.] If a notice to admit or produce specifier 
^ documents which are not necessary, the costs occasioned 
thereby shall be borne by the party giving such notice. 
[R. S. C., 0. 32 R. 9.] 


ORDER XIII. 

Pboduotion, Impoundinq and Return of Doodments 

R. 1. [Sa. 138, 140.] (1) The parties or their pleaders 

«,idence produco, at the first hearing of the suit, all 

to bo produced ot brat the documeutary evidence of every description 
in their possession or power, on which they 
intend to rely, and which has not already been filed in Court, and 
all documents which the Court has ordered to be produced. 

(2) The Court shall receive the documents so produced: 
Provided that they are accompanied by an accurate list thereof 
prepared in such form as the High Court directs. 

[1877, Ss. 138, 140; 1859, Ss. 128, 129.] 

Local Amendments 

N..W.F.P. 

Substitute the following : 

“All documentary evidence shall be produced by the parties or their pleaders in 
the method and the time prescribed in Orders 7 and 8 : provided that after the 
settlement of issues, the Court may fix a date, not being more than 30 days after such 
settlement, within which the parties may present supplementary lists of documents on 
which they rely.” 

OUDH 

Substitute the following : 

“1. (1) The parties or their pleaders shall produce or cause to be produced, on 
the date fixed by the Court, under Order 7 Buie 14, and Order 8 Rule 1 (2), or on 
any subsequent date which may be fixed by the Court for the purpose, all the doou- 
mentary evidence of every description in their possession or power on which they 
intend to rely, and which has not already been filed in Court, and all documents which 
the Court has permitted or ordered to be produced. 

(2) The parties or their pleaders may also file, with the permission of the Court, 
either on the date of hearing or any subsequent date to be fixed by the Court for the 
purpose, a supplementary list of further documents on which they intend to rely, and 
such documents shall be produced by them within the time fixed by the Court. 

(3) The Court shall receive the documents so produced, provided that (whenever 
the documents are produced at any stage of the case) they are accompanied by an 
accurate list thereof prepared in such form as the Chief Court may direct. 

Explanation. — A certified copy of a public document is a document “in the 
power" of a party, but where a document is in the possession of a person other than 
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the plaintiff or defendant it will not be deemed to be “in the power" of the plaintiff 
or defendant." 

PATNA 

After the words "at the first hearing of the suit" add the words : 

"or, where issues are framed, on the day when issues are framed, or within 
such further time as the Court may permit." 

RANGOON 

Add the following as sub-rule (3) : 

"(3). The High Court of Judicature at Bangoon directs that such lists shall 
Judicial 

be prepared in form— which will be given free of charge to parties wishing to 

General 23 
tender documents in evidence." 

Synopsis 


1. Scope and object of tbe Rule. 

2. **Shall produce at tbe furtt bearing.** 

3. **Firtt bearing.** Soe 0. 8 B 1. 


4. Admission of documents after brst bear* 

ing. Soo Rule 2. 

5. '*ln such form as tbe High Court directs.** 

See Appendix H, Form No. 6. 


1. Scope and object of the Rule. — A Court must secure a fair trial of cases, 
and to that end obviate the chances for tho parties to adduce forged or manufactured 
evidence. This rule, accordingly, enjoins on the parties to lay their documents before 
the Court at the earliest possible opportunity.^ Where tho documents are not in the 
possession or i)ower of the party, they cannot and therefore need not be produced at 
the first hearing,^ 

The rule is peremptory that the documents on which a party intends to rely 
must be produced at the first hearing.^ But as the object of the rule is not to penalise 
the parties, the Court is given discretion, under Rule 2, to receive any documents at 
later stages of the suit if there is no suspicion about their genuineness.'^ 

The provisions of this Order relating to tho production of documents are made 
applicable to proceedings under tho undermentioned local Acts.® 


2. Shall produce at the firet hearing.’* — The procedure under the Code 
relating to tho production of documents by the parties is briefly as follows — 

The plaintiff shall produce and deliver into Court with the plaint the document 
on which he sues, if it is in his possession or power (0. 7 R. 14 sub-rule 1). Other 
documents, whether in his possession or power or not, on which he relies in 8upi)ort of 
his claim need not, however, be produced with the plaint, but a list thereof shall be 
iiled at the time of the plaint (0. 7 R. 14 sub-rule 2). In that list the plaintiff need 
mention only those documents on which he relies for his claim. He need not anticipate 
the defence case and mention in the list such documents as may form an answer to 


Order 13 Rule 1 — Note 1 

1. (’98) 22 Bom 173 (176). 

(’07) 6 Gil L Jour 621 (634). 

(’OS) 8 Cal L Jour 147 (161). 
i’*28) AIR 1928 Pat 637 (638). 

(’•n) AIR 1931 Pat 276 (281) : 10 Pat 388. 

2. (’76) 23 Suth W R 29 (30). 

(’•'0) 1930 Mad W N 611 (513). (Rule not appli- 
t'jible to documentB which are produced by 
witness on summons.) 

3. (’31) AIR 1981 Mad 612 (518). 


4. (’18) AIR 1918 P 0 11 (14) : 46 Gal 878 : 45 
Ind App 73 (PC). 

(’26) AIR 1926 Cal 1 (19). 

(’28) AIR 1928 Pat 209 (212). 

(*28) AIR 1928 Pat 565 (666) : 7 Pat 589. 

(’68) 9 Suth W R 294 (295). 

{See (’S3) AIR 1933 Lah 892 (898).] 

5. The Chota Nagpur Tenancy Act, (VI of 1908) 
S. 266 (3) ; Tho Bengal Embankment Act (VII 
of 1866), S. 8; Tho Estates Partition Act 
(Bengal Act V of 1897), S. 97. 


0. 18 R. i 
Notes 1-2 
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I). 18 R. 1 such a defence. Nor need he mention in the list documents to be produced for the 
Jiotoa cross-examination of the defendant’s witnesses or for refreshing the memory of a 
witness (Order 7 Eule 18, sub-rule 2). 

Whore the document referred to in 0. 7 E. 14 is not in his possession or power, 
the plaintiff shall, if possible, state in whose possession or power it is (0. 7 E. 16). 
After the suit is instituted, a summons with a copy of the plaint is served on the 
defendant to appear and answer the plaintiff’s claim (0. 6 E. 1). The summons will 
Cilso order the defendant to produce all documents in his possession or power on which 
he intends to rely in support of his case (0. 5 E. 7). On the day on which the defendant 
is to appear and answer according to the summons, both parties must be present and 
the Court may hear the parties (0. 9 E. 1). On that day, both the parties shall, under 
this rule, bring in all the documents on which they rely, and the Court is bound to 
receive them, if they duly put them in (sub-rule 2).^ 

Tlie language of this rule may be contrasted with the language used in 0. 7, 
B. 14 with reference to the production of the document on which the plaintiff sues, 
viz., *'he shall produce it in Court and shall at the same time deliver the document 
.... to be filed with the plaint.” Production as such of documents under this rule 
amounts only to bringing in the documents with the object of leaving them in Court. 
The non- production of the documents by a party as im the terms of this rule is done 
at his own peril, the consequence of such non-production being that the Court will not 
receive them at a later stage except on satisfactory grounds. Accordingly, the plaintiff, 
if he desires to avoid the risk of his documents being rejected subsequently and to 
ensure their being received by the Court, must produce, under this rule, at the first 
hearing, all the documents mentioned in his list filed under 0. 7 E. 14 and also such 
documents as may be ordered by the Court to be produced under 0. 11 E. 14. But 
documents of the kind specified in 0. 7 E. 18, sub-rule 2 or documents which are not 
in the possession or power of the plaintiff do not come under this rule.^ The defendant 
is bound by the same procedure so far as it may bo applicable to him. 

Is the Court bound to pass an order fixing a date for the production of i 
documents ? Under the corresponding provision of the Code of 1882, the parties were 
required only to keep their documents in readiness at the first hearing to be produced 
when called for by the Court.^ The present rule requires the parties not only to get 
ready but also to produce, i. e., to deposit in Court their documents at the first hearing. 
The terms of the present rule are clear, and an order fixing a date for production of 
documents by the parties is not a condition precedent for their production. But the 
rule does not preclude a Court from calling on the parties, for valid reasons, to produce 
their documents or a list thereof by a specified date.^ Thus, where the Court does not 
want the production of documents till a particular stage in the suit is reached, it may 
pass an order requiring parties to produce their documents within a specified time.^ The 
Tiew, however, that the Court is bound to receive documents at any stage of the suit, 
if there is no order of the Court for production within a fixed time,^ does not appear to 

Note 2 Cal 1008 (PC). (Party and pleader ignorant of 

1. (71) 16 Suth Vf R 828 (824). (Though by the the existence of a document.) 

inadvertence of Court officer, they were not kept 3. (*98) 1898 Pun Re No. .68, p. 191. 

in Court-record in due time.) (*68) 10 Suth W R 179 (181). 

2. ('22) AIR 1922 Pat 569 (671). (Documents [See also (74) 21 Suth W R 42 (48).] 

falling under 0. 7 R. 18.) 4. See Madras Rules of Practice, R. 62. 

{’26) AIR 1926 Cal 1149 (1160, 1161). (Document 5. (*26) AIR 1926 Mad 847 (849). 

in possession of witness.) 6 . (*28) AIR 1928 Mad 516 (517) : 61 Ma4.472» 

<’29) AIR 1929 P 0 99 (108) : 66 Ind App 119 ; 66 (»26) AIR 1926 Mad 744 (746). 
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1)6 sound or consistent with the terms of this rule. 

8. "First hearing." — See Order 8 Buie 1. 

4. Admission of doouments after first hearing. — See Buie 2. 

5. "In snoh form as the High Court directs." — See Appendix H, 
I’ofin No. 6. 


R. 2. [S. 139.] No documentary evidence in the possession 
or power of any party which should have been 
tion*^f produced in accordance with 

the requirements of rule 1 shall be received at 
any subsequent stage of the proceedings unless good cause is shown 
to the satisfaction of the Court for the non-production thereof; 
and the Court receiving any such evidence shall record the reasons 
for so doing. 

[1877, Ss. 138, 139 ; 1859, S. 128.] 

Synopsis 

1. Effect of non-production of documents. 

2. **Unlest good cause is shown.*’ 

3. Appeal. 

1. Effect of non-production of documents. — The object of the previous 
rule is to prevent fraud by the late production of suspicious documents : see Note 1 to 
Rule 1. When, therefore, the geriuinonoss of a document is beyond doubt, there can ho 
no reasonable objection to its reception even at a later stage.^ The rule makes the 
satisfactory explanation for non-production at tho first hearing a condition precedent 
for the reception of documents produced out of time. But the rule must be liberally 
construed so as to advance tho cause of justice.*^ No documents whether public*'* or 


Order 13 Rule 2 — Note 1 

1. (’18) AIR 1918 P 0 11 : 45 Cal 878 : 4.5 Ind 
App 73 (PC). (Hooks filed in anollior Court 
previously.) 

(•‘29) AIR 1929 Pat 824 (825). 

(’24) AIR 1924 Cal 1059 (1063). (Decrees of Court.) 
(’28) AIR 1928 Mad 610 (517) : 51 Mad 472. 
(Public docainonts or certified copies or other 
genuine documents.) 

(’27) AIR 1927 Nag 269 (270). (But the other 
side must be given a fair opportunity to meet.) 
(’27) AIR 1927 Pat 117 (119). (Registered docu- 
ment.) 

('28) AIR 1928 Rang 196 (196) : 6 Bang 8ST. 

('28) AIR 1928 Cal 416 (416). (Document pro- 
iluced at re-hearing on review — Received though 
not tendered at tho first trial.) 

(’13) 21 Ind Oas 28 (24) ; 87 Bom 682. (But 
time to produce doouments after close of whole 
eaiie should not he granted.) 


(’37) AIR 1937 Cal 537 (540): 1 1. U (1937) 2 Cal 
661. 

[S«« also (’30) 1930 Mad W N 511 (513). (Court 
has no discretion to refuse reception of docu- 
ments produced by witness on the ground of 
late production—0. 13 Kr. 1 and 2 apply only 
to documents produced i)y parties.)] 

[See however (’19) AIR 1919 Cal 800 (801). 
(The Court has a discretion to refer in proper 
cases.)] 

2. (’98) 22 Bom 173 (176). 

(’26) AIR 1926 Mad 347 (849). 

(’24) AIR 1924 Pat 208 (208). 

[»S^« also (’06) 33 Cal 1845 (1348), (Document 
filed with plaint— Tendered only at close of 
plaintift's case~Hejoction technically correct — 
Hut discretion not sound.)] 

[But tee (’24) AIR 1924 Pat 517 (518. 519).] 

3. (’29) AIR 1929 VG 99 (108) ; 56 Ind App 119 ; 
66 Cal 1003 (PC). (Official records of undoubted 
authority.) 


0. 18 B. 1 
Motes SrS 


0. 13 R. 2 
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0« 18 R. 2 private^ which are above suspicion should be excluded if they are necessary for the 
Rotas I'^S proper decision of the case. 

The Court of the Judicial Commissioner of Oudh, while disagreeing with the 
view which gives a liberal construction to this rule has, however, arrived at the same 
result by granting the application under its inherent powers under Section 161 of 
the Code.® 

Once a document is received under this rule, no adverse inference can be drawn 
against the party on the ground of late production.® 

The discretion to reject a document under this rule must be exercised at the 
earliest possible opportunity after production, for, documents not promptly rejected^ 
or ordered merely to be kept on the file® will be deemed to have been received. 

The rule applies only to documents which are in the possession or power of a 
party. Hence, when the documents are in the custody of another Court and are 
produced aftor the first hearing, they cannot be rojocted under this rule.® 

2. “Unless good oause is shown.’* — Vexatious and dilatory applications for 
the reception of documents cannot be granted.^ It*Ss not a good cause for non-production 
that on the day fixed for the production of documents the hearing only resulted in an 
adjournment.® The Court must record its reasons for receiving documents beyond time. 
Admission of papers after long delay without recording any reasons is wrong.® The 
fact that th6 documents were in the custody of another Court and that the delay in 
their production was not duo to any fault of the party is sufficient reason for receiving 
the documents after the first hearing under this rule.* 


8. Appeal. — The admission or rejection of documents under this rule is entirely 
in the discretion of the trial Court^ and an Appellate Court will not interfere with it,® 
unless such discretion has been exercised capriciously or improperly.® In a case where 
the trial Court in its discretion received documents produced at. a late stage, the 
Privy Council -said: “If the sanction of the Court can purge the original defect, it has 


(*24) AIR 1924 Pat .517 (518). 

4 . (’26) AIR 1926 Mad 847 (348). (Unregistered 
documents.) 

(’30) AIR 1930 Pat 603 (604). (Private docu- 
menis.) 

(1864) 1864 Snth W R Gap No. 271 (272). (Docu- 
ment on unstamped plain paper genuine— Re- 
ceived.) 

[See (’82) AIR 1932 Pat 332 (333). (A receipt 
filed uCter long delay involving a new case — 
Not received.)] 

5. (’28) AIR 1923 Oudh 59 (60): 26 Oudh Gas 286. 

6. (’28) AIR 1928 Pat 294 (299). 

7 . (’28) AIR 1928 Pat 537 (638). 

8. (*29) AIR 1929 Pat 264 (257) : 8 Pat 766. 

[See (’34) AIR 1934 Pat 626 (530).] 

9 . (’86) AIR 1936 Pat 681 (634). 

Note 2 

1 . (’28) AIR 1928 Nag 223 (225). 

2 . ’19) AIR 1919 Cal 800 (801). 

3 . (’81) AIR 1931 Pat 275 (281) : 10 Pat 888. 
(*89) AIR 1939 Rang 98 (105): 1989 Rang LR 18. 

4 . (’36) AIR 1936 Pat 631 (633). 

Notes 

1 . (’28) AIR 1928 Pat 555 (556) : 7 Pat 689. 

(’88) AIR 1988 Lah 892 (898). 

2. (’28) AIR 1926 Pat 555 (556) : 7 Pat 589. (Ad- 
xnisBion hy trial Court.) 


(’33) AIR 1938 Lah 892 (893). 

(’33) AIR 1933 Rang 174 (175). (Document pro- 
duced at late stage refused to be admitted by trial 
Court — Lower Appellate Court not interfering 
with discretion of trial Court — High Court will 
not interfere.) 

(1864) 1 Suth W R 198 (198). (Do.) 

(’85) 8 Mad 373 (376). 

(’69) 3 Agra 148 (148). 

(’26) AIR 1926 Cal 106 (106). (Discretion refusing 
to admit a document.) 

(’31) AIR 1981 Mad 612 (518). (Rejection for want 
of satisfactory explanation for late production.) 
(’27) AIR 1927 Oudh 612 (613). (Do.) 

(’38) 67 Cal L Jour 133 (134). (Discretion in 
allowing late production.) 

3. (’26) AIR 1926 Mad 347 (849). (Discretion in 
allowing late production.) 

(’33) AIR 1983 Lah 892 (898). 

(’26) AIR 1926 Cal 1 (19). 

(’19 AIR 1919 Cal 800 (801). 

(’26) AIR 1925 Mad 744 (746). (No judicial exer- 
cise of discretion.) 
t’08) 8 Cal L Jour 147 (150, 161). 

(*28) AIR 1928 Uh 70A (705). (Non-oomplbnoe ot 
rule by trial Court — No objection by party in 
trial Court — Party cannot raise pdnt in ffeoond 
appeal.) 
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tieiM BO purged,” and held that the late production could not be a ground of appeal from 
tho decision in the suit.* 


R. 3. [S. 140.] The Court may at any stj^e of the suit 
D !«.!.«-» ^® 30 ct any document which it considers irrele- 

or inaamiMibie docu- vant ov otherwise inadmissible, recording the 
grounds of such rejection. 

[1877, 8. 140; 1859, 8. 129.] 



1. Scope of the Rule. 

2. Objection to aamittibility. 

3. Appeal. 

1. Soope of the Rule. — Under Rule 1 the Court receives, as it is bound to do, 
all documents of every description produced by the parties at the first hearing, 
however numerous they might bo. Under Rule 2, again, tho Court, at its discretion, 
receives documents subsequently produced, or rejects them for laie production. Out of 
the documents received as aforesaid, tho Court, under this rule, is expected and 
empowered to exercise discrimination and reject, even in limine, documents considered 
irrelevant or otherwise inadmissible,^ and retain on the file only such of the documents 
as may, if properly proved, be used as evidence at the trial.^ Rejection under this rule 
may be at any stage.^ For the procedure on rejection, see Rule 6 below. 

2. Objection to admissibility. — There is a distinction in this matter between 
a ix)int of relevancy and a point of admissibility. Whether an objection is raised or 
not, every Court is bound to reject irrelevant documents.^ But objections to the 
admissibility of documents for want of proof or any necessary formality must bo taken 
at the triaP and should be decided as they arise and not reserved until judgment is 
given.* In case of doubt on a question of admissibility, the safer course for the Court, 
in appealable cases, is to admit the document.^ 

No objection will bo allowed to be taken in appeal to the admissibility of 


(’ 30 ) AIR 1939 Rang 98 (105): 1939 Rang LR18. 
(Documents admitted without recording reasons.) 

4. (’09) 12 Suth W B 82 (32) (TO). 

Order 13 Rule 3 — Note 1 

1. (’67) Marsh 127 : W R 7 B 41 (44, 45) (PB). 
(’33) AIR 1933 Lah 271 (278). 

(”28) AIR 1928 Pat 637 (538). 

[See (’69) 11 Suth W R 67(5 (670).] 

2. (’74) 21 Suth W B 76 (77, 78). 

3. (’C9) 11 Suth W R 350 (862). (Want of time 
ior Court to inspect aud consider — Order to file 
the documents — No presumption that doca> 
monts were held admissible.) 

Note 3 

1. (’21) AIR 1921 Pat 61 (63). 

[See (*97) 19 All 76 (92); 28 Ind App 106 (P C). 
(The decision of thdi Lordships turned on the 
admissibility of the oral evidmic.)} 

[See also (’86) AIR 1986 Pat 684 (686). (Formal 
proof of document can be waived— Ao 4 uieB< 


conce in admission of evidence which tho law 
forbids to bo received is no bar to raising 
objection in appeal.)] 

2. (’28) AIR 1928 Lah 428 (429). 

(’05) 9 Cal W N 111 (113). 

(’78) 6 Cal L Rep 109 (111). (Evidence before 
Commissioner— Objection to document must bo 
before him.) 

(’86) AIR 1936 Pat 684 (636). 

{’36) AIR 1986 Pat 600 (601). (Objection as to 
the formality of comparing copies with the 
originals.) 

(’35) AIR 1986 All 298 (294). 

[See also (’83) 9 Cal 989 (940, 941). (Some 
grounds of objection before Commissioner- 
Others at the trial — Allowed.)] 

3. [See (’90) 17 Oal 178 (186, 187, 196). 

(’98) 26 Cal 401 (408).] 

4. (’90) 12 All 1 (26) (PB). 

[See alM (’91) 18 Oal 201 (208): 17 Ind App 159 

(PC).] 


0.18R.2 
Note 8 

0. 18 R. 8 



0. 18 B. 8 
Notes 2-8 
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a document which was admitted in evidence without objection at the trial.* The reason 
is, that if the objection had been taken at the trial, the party tendering the document 
would have taken stops to duly prove it." But this principle does not apply to a 
document which the law forbids to be received in evidence. Thus, where a document 
which is compulsorily registrable under Section 17 of the Begistration Act is not 
registered. Section 49 of that Act forbids such document to be received as evidence of 
any transaction affecting the immovable property comprised therein. In the case of 
such a document, the failure to object to the admission of the document in the trial 
Court is no bar to raising the objection before a superior Court.^ As to objections on 
the score of insufficient stamp duty, see Sections 35 and 36 cff^tbe Stamp Act (II of 
1899), and the undermentioned cases.® ’ 

3, Appeal. — There is no appeal from an order rejecting a document under this 
rule, though the order may be challenged in an appeal from the decree in the suit.^ 


R. 4. [S* 141.] (1) Subject to the provisions of the next 
on docu. following sub-nilo, there shall be endorsed on 
menu admitted inevidence, ^ocument wMch hos been admitted in 

evidence in the suit the following particulars, namely : — 

(a) the number and title of the suit, 

(h) the name of the person producing the document, 

(c) the date on which it was produced, and 

(d) A statement of its having been so admitted; 

and the endof^ment shall be signed or initialled by the Judge. 


(2) Where a document so admitted is an entry in a book, 
account or record, and a copy thereof has been substituted for the 
original under the next following rule, the particulars aforesaid 
shall be endorsed on the copy and the endorsement thereon shall 
be signed or initialled by the Ju^e. 


[1877, S. 141; 1859, S. 132.] 


5. ('07) 81 Cal 1059 (1071); 81 Ind App 191 (PC). 
(Trial Court held a document genuine aud 
admitted— High Conrtiuappcalheld it forgery — 
Privy Council upheld trial Court on the ground 
also of want of objection at trial.) 

(’01) 81 Cal 166 (167). 

(’87) 11 Bom 830 (831). 

(’85) AIB 1986 All 398 (391). 

[See also (’16) AIR 1916 Mod 117 (119).] 

6 . ('01) 38 Cal 113 (111, 115). 

(’07) 6 Cal L Jour 33 (35). 

(’86) AIB 1936 Pat 681 (635). 

7. (’86) AIR 1986 Pat 681 (686). 

8 . (’89) 13 Bom 198 (196). 

(’83) AIB 1983 Mad 698 (696). (Document 
admitted in evidence— Question that it ie in- 
anffidently stamped cannot be raised thereafter.) 


(’86) 13 Cal 61 (67). 

(’63) 4 Mad 187 (110). 

(’83) 6 Mad 330 (331). 

(’03) 13 Mad L Jour 351 (358). 

(’80) 3 All 661 (669, 660). 

(’85) AIR 1935 Bang 160 (160): 18 Bang 833. 
(Admissibility cannot be questioned in second 

(’SiHiB 1937 Mad 181 (183). (Order 18 B. 8 is 
to be read subject to Section 86 of the Stamp 
Act.) 

(’89) AIB 1989 Nag 220 (221). 

Note 3 

1. (*72) 18 Suth W R 611 (611). 

[See (1858) 7 Moo Ind App 118 (168) (P0)i (Tbs 
Privy Council scarcely interferes In qossnon of 
admissibility.)] 
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Looal Amendments 

OUDH 

In sub-rule (1) (d), add “in the Judge's own handwriting” after the word 
“statement.” 


RANGOON 

Add the following as sub-rules (3), (4) and (5) : 

“(3) The Court shall mark the documents which are admitted on behalf of the 
plaintiff or plaintiffs with capital letters in the order in which they are admitted, thus, 
At J3, C, etc., and the documents admitted on behalf of the defendant with figures 1, 
2, 3, etc. 

(4) When a number of documents of the same nature are admitted, as, for 
example, a series of receipts for rent, the whole series shall bear one number or capital 
letter, a small number or small letter being added to distinguish each paper of the* 
series. 

Judicial 

(6) Every document on admission shall bo entered in a list in Form 

General 25^ 

prepared by the Bench Clerk and signed by the Judge.” 


0. 18 R. » 
Note! 1-R 


Synopsis 

1. Legislative changes. 

2. Endorsements on admitted documentary evidence. 

1. Legislative ohanges* — The words “or initialled” in this rule are new. 


2. Endorsements on admitted documentary evidence. — There are two 
stages relating to documents filed in Court — One is the stage when all the documents 
are filed by the parties in Court ; the next stage is where the documents are formally 
proved and tendered in evidence. It is at this stage that the Court has to decide 
whether they are to be admitted or rejected.^ If the documents are admitted and 
proved, then the endorsement containing the particulars referred to in the rule is to 
be made on them. The endorsement is intended to be a record of the fact that the 
document has been admitted in evidence after the necessary legal formalities liave been 
complied with.® An endorsement, therefore, made before the documents are proved,® 
or the practice of putting a seal on the documents immediately on their production,^ is 
not proper. 

The rule as to the endorsement of the documents must be strictly followed.^ 
In Sadik Husain Khan v. Uashim Ali Khan^ their Lordships of the Privy Council 
deprecated strongly the practice of not complying with the provisions of this rule and 
wont on to observe as follows : 

Their Lordships, with a view of insisiiug on the observance of the wholesome provisions 
of these statutes will, in order to prevent injustice, be obliged in future on the hearing of 
Indian appeals to refuse to read or permit to be used any document not endorsed in the manner 
required.’’ 


Order 13 Rule 4 — Note 2 

1. (’31) AIE 1981 Lah 54G (560): 18 Lab 126. 
(’87) 1887 Bom P J 884 (886). 

(’27) AIR 1927 Lah 115 (117): 8 Lah 1. 

[See (1879) 11 Oh D 160 (168), Watson v. 
Bodwell. (No document is evidence unless it 
is formally put in at the trial.)] 

2. (’88) 1886 AU W N 22 (28). 


3. (’28) AIR 1928 Lah 482 (484): 9 Lah 224. 

4. (’81) AIR 1981 Lah 646 (660): 18 Lah 126. 

5. (’16) AIR 1916 P 0 27 (41): 88 AIL 627; 43 
Ind App 212 (P 0). 

I ’66) 6 Suth W R 2 (6). 

’18) AIR 1918 All 244 (246). 

I ’12) 16 Ind Gas 884 (884, 885) (Lah). 

6. (’16) AIR 1916 P C 27 (41) : 48 Ind App 212 : 
88 All 627 (PC). 
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^ B. ij" *^o Secretary of State v. Sarla< Devif in which the provisions of this rule had 
lote'2 been completely ignored, it was held that the documentary evidence in the case could 
not be regarded as having been legally brought on the record and as being legaUy 
before the Court. In Imam^ud-^Din v. Sri Bam Perbhu Dial^ there was a controversy 
whether the documents had been admitted in evidence and as it was impossible, owiiig 
to the absence of the endorsements under this rule, to say whether the documents had, 
in fact, been admitted in evidence or not, the High Court in appeal found it necessary 
to remand the case to the lower Court for retrial. But in Mukhi Bam v. Firm Kamta 
Prasad^ the Patna High Court has distinguished the above Privy Council case on the 
ground that in it there was a controversy as to whether the documents had been 
admitted in evidence by the trial Court and it was held that where there was no doubt 
as to the documents having been admitted, as a fact, by the trial Court, the mere 
absence of the endorsements under this rule did not make the documents inadmissible 
in evidence. A similar view was also taken by the Sind Judicial Commissioner’s Court 
in the undermentioned case.^® The marking of documents for mere identi fication}^ or 
a mechanical endorsement without the Judge applying his mind to a consideration as 
to the admissibility of the document,^^ does not amount to an admission in evidence. 
Similarly, where a document tendered in evidence is marked as an exhibit for purposes 
of reference, but the endorsement prescribed by this rule is not made, it cannot be 
said that the document has been admitted in evidence.^^ To such cases, the provisions 
of Section 36 of the Stamp Act will not, therefore, apply. But where no objection 
is taken to the admissibility of a document at the time it is let in evidence and the 
formalities prescribed by this rule are complied with, the admissibility of the document 
on the ground that it is insufficiently stamped cannot be raised at any subsequent 
stage by virtue of Section 36 of the Stamp Aot.^* 

Documents shown to have been regularly admitted in evidence by a commissioner 
cannot be objected to on the ground of the want of endorsement by the Court under 
this rule.^® 



0. 18B. 5 5^ [S. 141 A.] ( 1 ) Save in so far as is otherwise 

„ . . , provided by the Bankers’ Books Evidence 

EnoorMinentt on copies of * *i • i • 

admitied entries In books, Act, 1891, whore a document admitted in 
•ceeunto and record*. evidence in the suit is an entry in a letter- 

book or a shop-book or other account in current use, the party on 


7 . (’24) AIB 1924 Lah 548 (549) : 5 Tjah 227. 

8. (’26) AIB 1928 Lah 142 (142, 143) : 9 Lah 4. 
8. (’87) AIB 1987 Fat 222 (222). 

10. (’38) AIB 1988 Sind 879 (880) ; 27 Sind LB 
422. (Docutnenta produced by party, referred to 
in arguments andmadeuseof in judgment— Fact 
that thov are not marked as exhibits is mere 
irregularity.) ' 

11. (’12) 16 Ind Oas 884 (884, 885) (Lah). 

[See (’67) 8 Suth W B 91 (91). (Documents on 
production under Buie 1 or Buie 2 'were called 
exhibits in 8. 128 of the Code of 1859.)] 

[See alto (’14) AIB 1914 Mad 478 (474) : 14 Ind 
Oas 894 (896) : 87 Mad 455.] 


12. (’29) AIB 1929 Mad 522 (522): 58 Mad 187. 
(Endorsement mechanically stamped by clerk — 
judge’s initials also in rubber stamp.) 

(’19) AIB 1919 Nag 141 (148). (Tentatively 
marked.) 

(’27) AIB 1927 Lah 679 (679). (Court induced to 
endorse behind back of party.) 

(’27) AIB 1927 Lah 45 (45). 

13 . (’88) AIB 1988 Lah 271 (278). 

14 . (’88) AIB 1988 All 821(821, 622); 66 A11181. 

(’82) AIB 1982 Mad 698 (696). 

(’29UlB 1929 Mad 622 (628). 

15. (’29) AIB 1929 Bang 211 (218) : T Bang 164. 

(’80) 6 Cal L B^ 109 (111, 112). 
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whose behalf the book or account is produced may furnish a copy 
of the entry. 

(2) Where such a document is an entry in a public record 
produced from a public office, or by a public officer, or an entry in 
a book or account belonging to a person other than a party on 
whose behalf the book or account is produced, the Court may 
require a copy of the entry to be furnished — 

(a) Where the record, book or account is produced on 
behalf of a party, then by that party, or 
(1>) where the record, book or account is produced in 
obedience to an order of the Court acting of its own 
motion, then by either or any party. 

(3) Where a copy of an entry is furnished under the 
foregoing provisions of this rule, the Court shall, after causing the 
copy to be examined, compared and certified in manner mentioned 
in rule 17 of Order VII, mark the entry and cause the book, 
account or record in which it occurs to be returned to the person 
producing it. 

[1877, S. 141; 1859, S. 132.] 


Local Amendment 

RANGOON 

Add the following to sub-rule (3) : 

“ A note of the return should be made in the list in Form- 


Judicial 
General 25. 


1. Stamp*, if neeetiary on copies furnished I 3. Admission of unregistered document*. 

under this Rule. I - » i . . # « ■ « 

2. Admission of unstamped documents* | Admission of altered documents. 

1 . Stamps, if necessary on copies furnished under this Rule. — Copies 
furnished under this rule need not bear any stamp.* 

2. Admiralon of unstamped documents. — See Section 35 of the Stamp Act 
(II of 1889) and the undermentioned cases.* 


8. Admission of unregistered documents.— See Section 49 of the Registration 
Act (XVI of 1908) and the undermentioned oases.* 


Order 13 Rule S — Note 1 

1. (’08) 27 Bom 160 (164). 

(’02) 26 Bom 622 (626). 

(’87) 11 Bom 626 (628). 

[Sss also (*91) 16 Bom 687 (690).] 

Not* 2 

1. (’96) 18 All 296 (298). 

(’18) 19 Ind Cm 446 (446) (AU). 


1 ’78) 20 Suth W B 68 (68). 

'68 4 Mod H G B 312 (814). 

’84) 7 Mad 440 (441). 

’94) 17 Mad 478 (476). 

1900) 28 Mod 49 (54). 

(1866) 8 Bom H 0 B A C 92 (98). 
Note 3 

1. (’96) 16 All 888 (840). 

(’81) 5 Bom 143 (161, 152). 


0. 18 R. s 
Notes 1-8 


30PC. 110. 
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RETUBN OF REJECTED DOCUMENTS 


0. 13 R. 5 i. Admission of altersd doouments. — See the undermentioned cases.^ 

Note 4 

0 . 18 B. 6 0 ^ [S. 142.] Where a document relied on as evidence 

Endonemenu on doeu- by either party is Considered by the Court to 
■Birau rejected aa inadmif inadmissible in evidence, there shidl be 

nbl« in evidence. 7 

endorsed thereon the particulars mentioned 
in clauses (a), (h) and (o) of rule 4, sub-rule (1), together with a 
statement of its having been rejected, and the endorsement shall be 
signed or initialled by the Judge. 

[1877, S. 142; 1859, S. 134.] 

1. Le^islativo chandos. — The words “or initialled’’ are new. 


0. 13R. 7 R. 7. [S. 142A.] (1) Every document which has been 

Recording of admitted admitted in evidence, or a copy thereof where a 
docu^t^u" '‘i*®**** copy has been substituted for the original under 
rule 5, shall form part of the record of the suit. 

(2) Documents not admitted in evidence shall not form part 
of the record and shall be returned to the persons respectively 
producing them. 

[1877, S. 142; 1859, S. 134.] 


Local Amendments 

MADRAS 

Add tho following proviso to sub-rule (2) : 

“Provided that no dosuraent shall be returned which by force of the decree has 
become wholly void or useless." 

NAGPUR 

The following shall be added as sub-rule (.3) : 

“(3) Every document produced in evidence, which is not written in the Court 
language or in English, shall be accompanied by a correct translation into English; 


(>88) 7 Bom 810 (312). 

(’94) 18 Bom 18 (17, 18). 

(’94) 18 Bom 896 (400). 

(’96) 20 Bom 553 (556, 567). 

(’96) 20 Bom 704 (715). 

(1900) 24 Bom 609 (614). 

(’69) 12 Suth W R 435 (436). 

(’88) 9 Cal 520 (525). 

(’84) 10 Cal 315 (823). 

(’90) 17 Cal 291 (297) ; 16 Ind App 388 (PC). 
(’97) 24 Cal 20 (2.5). 

’99) 26 Cal 834 (386). 

’91) 14 Mad 55 (57). 

’92) 16 Mad 253 (254). 

(’96) 19 Mod 288 (290). 


(’99) 22 Mad 217 (220). 

Note 4 

1. (1863) 9 Moo Ind App 1 (17) (P 0). 
(’77) 1 Bom 820 (329, 880). 

(’82) 6 Bom 871 (374). 

(’83) 7 Bom 418 (419). 

(’86) 10 Bom 487 (492). 

(’9l) 15 Bom 44 (45). 

(’8l) 7 Cal 616 (619). 

(’86) 12 Cal 813 (815, 816). 

(’86) 9 Mad 899 (405) (FB). 

(’92) 15 Mad 70 (71, 72). 

(’89) 12 Mad 289 (241). 

(1900) 23 Mod 187 (144). 

(’99) 13 0 P L R 38 (35). 



BETUBN OF ADMITTED DOOUMEETS 


1747 


and evory document which is written in the Court language but in a script other than 
Devanagri shall be accompanied by a correct transliteration into Devanagri script. If 
the document is admitted in evidence the opposite party shall either admit the 
correctness of the translation or transliteration or submit his own translation or 
transliteration of the document.'* 


RANGOON 

Add the following to sub-rule (2) : 

“who shall give a receipt for them in Col. 6 of the list in Form 

Synopsis 

1. Scope of the Ruls. | 2. **Shall be returned.’* 


Judicial 

I 

General 23 


!• Scope of the Rule. — Documents admitted in evidence are the only 
documents that can legally be on record.^ Other documents cannot be on the record 
of the suit. Where after a document has been admitted in evidence the Court considers 
that it is a forged document or that its genuineness has not been satisfactorily 
established, the document should not bo “rejected” but must still form part of tho 
record although the Judge may make an endorsement on the document “genuineness 
not established” or words to that effect.*^ 

2. “Shall be returned.*’ — Documents which do not form part of the record 
as aforesaid should not bo used in tho case.^ They should bo removed from the records 
and returned to the persons producing them.^ 


R. 8. [S. 143.] Notwithstanding anything contained in 
Court may order ^ ^ Order or in rule 17 of 

be hn^'ounded * Order VII, the Court may, if it sees sufficient cause, 
eimpoufi e , any document or book produced before it in 

any suit to be impounded and kept in the custody of an officer of 
tho Court, for such period and subject to such conditions as the 
Court thinks fit. 


R. 9. [S*144.] (1) Any person, whether a party to the 

Return of wimitted suit or Bot, dosirous of receiving back any 
doeumenu. document produced by him in the suit and 

placed on the record shall, unless the document is impounded under 
rule 8, be entitled to receive back the same,— 

(a) where the suit is one in which an appeal is not 
allowed, when the suit has been disposed of, and 

Order 13 Rul» 7 - Notor’ Not. 2 

1. (’98) 14 All 816 (857, 858). 1. (’80) 5 Cal 317 (3£0). 

(•69) 12 Sutb W R 267 (268). (Party relying on ^ /..y^) 1872 Bom P J 275 (276). 

Jthor"ddo ® Ca’ <®20). 

2. (•86)AlR19830udh298(801,802):12Luck6C8. (’81) AIR 1981 646 (650) : 18 Lah 120. 


0. 18 B. 7 
Notes 1-2 


0. 13 R. 8 


0. 13 R. 9 



0. 18 R. 0 
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( 1 ) where the suit is one in which an appeal is allowed, 
when the Court is satisfied that the time for prefer- 
ring an appeal has elapsed and that no appeid has 
been preferred or, if an appeal has been preferred, 
when the appeal has been disposed of; 

Provided that a document may be returned at any time 
earlier than that prescribed by this rule if the person applying 
therefor delivers to the proper oflicer a certified copy to be sub- 
stituted for the original and undertakes to produce the original if 
required to do so : 

Provided also that no document shall be returned which, by 
force of the decree, has become wholly void or useless. 

(2) On the return of a document admitted in evidence, a 
receipt shall be given by the person receiving it. 

[1877, S. 144; 1859, Ss. 135, 136, 137.] 

Local Amendments 

BOMBAY 

Between the first and second proviso to sub-rale (1) the following proviso shall 
be inserted, namely : 

“Provided also that a copy of the decree and of the judgment filed with the 
memorandum of appeal under Order 41 Buie 1, may be returned after the appeal has 
been disposed of by the Court.” 

LAHORE 

To sub-rule (1), the following farther proviso was added : 

“ Provided further that the cost of such certified copy shall be recoverable as 
a fine from the party at whose instance the original document has been produced.” 

MADRAS 

Add the following as sub-rules (3), (4) and (5) : 

“(3) Every application for return of a document under the first proviso to 
sub-rule (1) shall be made by a verified petition and shall set forth facts justifying the 
immediate return of the original. 

(4) The Court may make such order as it thinks fit for the costs of any or all 
the parties to any application under sub-rule (1). The Court may farther direct that 
any costs incurred in complying with or paid on application under sub-rule (1) or 
incurred in complying with the provisions of Buie 6 of this Order, shall be included 
as costs in the cause. 

(5) Subject to the provisions of Buie 8 above, where a document is produced 
by a person who is not a party to the suit and such person applies for the return of the 
document as hereinbefore provided and undertakes to produce it whenever required to 
do so, the Court shall, except for reasons to be recorded by it in writing, require the 
party on whose behalf the document was produced, to substitute with the least possiUe 
delay a certified copy for the original, and shall thereupon cause the original dooumeht 
to be returned to the applicant and may farther make such order as to costs and 
charges in this behalf as it thinks fit. If the copy is not so provided within tha jtlmB 
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fixed by the Oourt, the original document shall be returned to the applicant without 
further delay.” 

NAGPUR 

Insert the following as sub-rule (2) and re-number the present sub-rule (2) as 
sub-rule (3) : 

“Where the document has been produced by a person who is not a party to the 
suit, the Court may, and at the request of the person applying for the return of the 
document, shall order the party at whose instance the document was produced to pay 
the costs of preparing the certified copy.” 

PATNA 

Add the following as sub-rule (la) : 

“(la) Where a document is produced by a person who is not a party in the 
proceeding, the Oourt may require the party on whose behalf the document is prodneed, 
to substitute a certified copy for the original as hereinbefore provided.” 

Synopsis 

1. Legislative changes. | 3. Stamp duty on copies furnished 

2. Scope of the Rule. | under this Rule. 

1. Legislative changes. — The effect of the principal changes in the rule is — 

(1) In appealable cases the Court under the present Code should not only see 
that the time for preferring an appeal has expired but also bo satisfied that no appeal 
has been preferred. 

(2) In the case of return of documents before the time fixed by this rule, the 
Court under the present Code must also take an undertaking for the production of 
the original if and when required. The words “and undertakes to produce the original 
if required to do so'* are new. 

2. Scope of the Rule. — This rule provides for the return of documents placed 
on the record^ whereas Rule 7 provides for return of documents not placed on the 
record. The return under this rule is made subject to conditions intended to secure 
the preservation of records for use by the Appellate Court if necessary. 

The act of returning documents under this rule is merely ministerial and no 
evidence on oath is required, if there is a proper application for return.^ Under the 
second proviso to sub-rule 1, no document shall be returned which, by force of the 
decree, has become wholly void or useless. But where a suit has been allowed to be 
withdrawn, the document on which the plaintiff sued does not become void or useless 
and must be returned.^ 

8 . Stamp duty on copies famished under this Rule. — There is a distinction 
between a copy substituted under Rule 5 and that substituted under this rule. The 
latter is liable to stamp duty if required by law.^ 


Order 13 Rule 9 — Note 2 

1. (’21) AIR 1921 Cal 438(488). (Return ofdocu. 
menta not judicial proceoding—No action under 
8* 476, Criminal Procedure Code lies for a forged 
letum application.) 


2. (*98) 1893 Bom P J 123 (128). 

Note 3 

1. (’02) 26 Bom 522 (525). (The copy under R. 5 
is not, vihm fumislied, certified.) 


0. 13 R. 9 
Notes 1-8 
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PBODUOTION OF PAPERS FROM COXTRT’S RECORDS 


0.iSB. 10 


R. 1 0. [S* 137.] (1) The Court may of its own motion. 
Court may tend for and may in its discretion upon the application of 
mCdiulTuiuutiTu? parties to a suit, send for, either from 

Court*. its own records or from any other Court, the 

record of any other suit or proceeding, and inspect the same. 

(2) Every application made under this rule shall (unless the 
Court otherwise directs) be supported by an affidavit showing how 
the record is material to the suit in which the application is made, 
and that the applicant cannot without unreasonable delay or 
expense obtain a duly authenticated copy of the record or of such 
portion thereof as the applicant requires, or that the production of 
the original is necessary for the purposes of justice. 

(3) Nothing contained in this rule shall be deemed to enable 
the Court to use in evidence any document which under the law of 
evidence would be inadmissible in the suit. 

[1877, S. 137; 1859, S. 138.] 

Local Amendment 

RANGOON 

Sub-rule (3) shall be re-numbered as (5) and the following shall bo inserted as 
sub-rules (3) and (4) : 

“ (3) If the Court thinks fit to send for the record, it shall do so by sending a 
formal proceeding to the Court whoso record is required. No summons to produce any 
record shall be issued to any record-keeper, chief clerk, or official of any Court. 

(4) Whenever a Judge sends for the record of another suit or case, or other 
official papers, and uses any part of such record or papers as evidence in a triiil before 
him, ho shall direct that an authenticated copy of the part so used shall be put up 
with the trial record, and shall further direct at the expense of which party such 
copy shall be made." 


1. Sc»p« and object of the Rule. I 3. “From any other Court.” 

2. Ducration of Court. I 4. Affidavit in support of the application. 

Other Topics (miscellaneous) 

Criminal case record. See Note 8. 

Record* from Ooilector's office. Sea Note 2. 

Revision. See Note 3, 

1. Soope and objeot of the Role. — The power given under this rule may be 
exercised also by an Appellate Court.* A Court is not bound to send for the whole of 
the records but only such documents will be sent for as are specifically mentioned in 
the application.’ 

Order 13 Rule 10 — Note 1 lower Court.) 

I. (*71) 16 Suth W B 178 (174). (But not whore COt) 1894 All W N 8 (8) : 16 All 136. 
party omitted to use document sent for in the 2. (1864) 1864 Suth W B 373 (378). 
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Documents do not become evidence in the case by the mere fact of being 
received into the Court under this rule. They must be admitted in evidence by the 
Court like any other document.’ See sub-rule 3. 

2 . Discretion of Courti — The Court has a discretion to grant or refuse an 
application under this rule.^ It should not, however, refuse to send for necessary 
documents on a proper application,’ nor, having ordered them to be sent for, omit to 
actually send for them to be used by the party as evidence.’ But a Court is not bound 
to send for a document when the party neglects or fails to make an application’ or 
where he could but would not employ other means of production of the documents 
under the Code.’ * 

An omission to exercise the discretion in favour of a party in a proper case is a 
good ground in an appeal or revision provided the party has been prejudiced thereby.' 

3. “Fpom any other Court." — The Court from which a document is sent 
for need not necessarily bo a Cioil Court} But it must be a Court} A Court from 
which records are sent for under this rule has no discretion to refuse to send them.’ 

4. Affidavit in support of the application. — The rule os to the contents of 
an affidavit under this rule must bo strictly complied with. An application without 
setting forth the necessary grounds satisfactorily in the affidavit will be rejected.’ 


Local Amendment 

RANGOON 

The following shall bo inserted as Buies lOA and lOB : 

"lOA. Exhibits, with their accompanying lists, shall not bo filed with the record 
until after the termination of the trial. 

lOB. If any exhibit included in the index of contents of the trial record is 
withdrawn after judgment, the fact should be noted in the column of remarks of 


the index, and it should be stated whether 


3. (’27) AIR 1927 Lah 09 (70). 

(•29) AIR 1929 Lah 78 (79). 

(•31) AIR 1931 Lah 119 (120). 

(’66) 2 Bom H C R 341 (342). 

(’13) 18 lud Cas 857 (858) : 9 Nag L R 11. 

(’30) 31 Pun L R 250 (257). 

[8e» also (1864) 1 Buth W R 63 (64).] 

Note 2 

1. (1864) 1864 Suth W R 177 (178, 180) (FB). 
(’67) 7 Suth W R 109 (109). 

2. (’72) 18 Suth W R 127 (128). 

(’66) 6 Suth W R 79 (79). 

(’82) 7 Cal 560 (565). (Though the documents 
cannot be produced before the termination of 
the trial.) 

3. (’08) 8 Cal L Jour 48 (46, 47). 

(’82) 1882 Bom P J 162 (162). (Collector’s offlco 
not a Court.) 

4. (’88) 9 Cal 260 (264, 265) (P C). 

(’72) 18 Suth W R 18 (14). 

8 . (’71)15SathWRlW(151). (taking out sum- 


copy has been substituted or not." 


mons for production.) 

(’70) 14 Suth W R 802 (308). (Do.) 

6. (’09) 2 Itid Cas 958 (958) (Cal). 

(’72) 18 Suth W R 127 (128). 

(’66) 6 Suth W R 79 (79). 

(’18) AIR 1918 All 375 (376). 

(’07) 11 Cal W N 112 (114, 116). 

Note 3 

1. (’74) 1874 Pun RoNo.82, p. 147. (Record of a 
criminal case.) 

2. (’71) 15 Suth W R 150 (151). (A Court of 
Wards is no Court— Note; The power to scud 
for documents from ‘Public Offices’ undorS. 138 
of the Code of 1859 has been taken away from 
the corresponding provisions of the later Codes.) 
{See (’71) 16 Suth W R 173 (174). (Record of 

a cazoe cannot be sent for.) 

3. (’79) 4 Cal L Rep 86 (87). 

Note 4 

1. (’81) AIR 1981 Lah 119 (120). 

(•94) 1894 All W N 8 (8) ; 16 All 126. 


0. 13B.10 
Motes 1-4 


0. 13 R. lOA 
(Rangoon) 

O. 13 R. lOB 
(Rangoon) 
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FBAMNO OF ISSUES 


0. 18 R. 11 


0. 13 R. 12 
(AUahatod) 


0. 13 R. 13 
(AlUwbMl) 


0. 1| R. 1 


R. 1 1 . [S. 145.] The provisions herein contained as to 
documents shall, so far as may be, apply 
to all other material objects producible as 
evidence. 


Provitiont at to documenti 
applied to material objectt. 


Local Amendment 

ALLAHABAD 

Add the following to tho end of Order 1.3 : 

“ 12. Every document not written in the Court vernacular or in English, which 
is produced (a) with a plaint, or (b) at tho first hearing, or (c) at any other time 
tendered in evidence in any suit, appeal, or proceeding, shall be accompanied by a 
correct translation of tho document into the Court vernacular. If any such document 
is written in the Court vernacular but in characters other than the ordinary Persian 
or Nagri characters in use, it shall bo accompanied by a correct transliteration of ita 
contents into the Persian or Nagri character. 

The person making the translation or transliteration shall give his name and 
address and verify that the translation or transliteration is correct. In case of a 
document written in a script or language not known to the translator or to the 
person making tho transliteration, the person who reads out tho original document 
for the benefit of the translator or the person making the transliteration shall also 
verify the translation and transliteration by giving his name and address and stating 
that he has correctly read out the original document. 

13. When a document included in the list, prescribed by Buie 1, has been 
admitted in evidence, the Court shall, in addition to making the endorsement 
prescribed in Bul^ 4 (1), mark such document with serial figures in the case of 
documents admitted as evidence for a plaintiff, and with serial letters in the case 
of documents admitted as evidence for a defendant, and shall initial every such serial 
number or letter. When there are two or more parties defendants, the documents 
of tho first party defendant may bo marked A-l, A-2, A-S, etc., and those of the 
second party B-1, B-2 B-S, etc. When a number of documents of the same nature 
is admitted, as for example a series of receipts for rent, the whole series shall bear 
one figure or capital letter or letters and a small figure or small letter shall be added 
to distinguish each paper of the series.” 


ORDER XIV. 

Settlememt of issues ard Detebmination of Suit 
ON issues of Law ob on Issues agbeed upon 

R. 1 . [8« 146.] ( 1 ) Issues arise when a material proposi- 
_ . .. tion of fact or law is affirmed by the one party 

* and denied by the other. 

( 2 ) Material propositions are those propositions of If^yr Qt 
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fact which a plaintiff must allege in order to show a right to sue 
or a defendant must all^ in order to constitute his defence. 

(3) Each material proposition affirmed by one party and 
denied by the other shall form the subject of a distinct issue. 

(4) Issues are of two kinds: (a) issues of fact, (h) issues 

of law. 

(5) At the first hearing of the suit the Court shall, after 
reading the plaint and the written statements, if any, and after 
such examination of the parties as may appear necessary, ascertain 
upon what material propositions of fact or of law the parties are 
at variance, and shall thereupon proceed to frame and record the 
issues on which the right decision of the case appears to depend. 

(6) Nothing in this rule requires the Court to frame and 
record issues where the defendant at the first hearing of the suit 
makes no defence. 


[1877, S. 146; 1859, S. 139. R. S. C., 0. 33 R. 1.] 

Synopsis 


1. Legislative changes. 

2. Scope and object of the Rule. 

3. Issues between co-defendants. 

4. Omission to frame issues. 

5. Wrong issues. 

6. Issues by consent. 


7. Abandonment of issue. 

8. Delay in raising issue. 

9. Issue not raised in pleadings 

but in evidence. 

10. Variance between pleadings and 
proof. Vide Noto 9 uudor 0. 6 K. 2. 


Other Topics ( miscellaneous) 


Court not to frame inconsistent issues. See 
Note 5. 

Issue— Abandonment of, by pleader. See Note 7. 
Issues must be decided. See Note 2. 

One party. See Note 3. 

Power of appellate Court to frame issues and 
remand for findings. See Note 4. 

Proper issues in account suits. Bee Note 5. 

Proper issues in injunction suits. See Note 5. 
Proper issues in lease suits. See Note 4. 


Proper issues in suits for damages. See Noto 5. 
Proper issues in suits for malicious prosecution. 
See Note 5. 

Proper issues in suits for possession. See Notes 2, 
4, 5 and 9. 

Proper issues in suits on easement. See Noto 2. 
Proper issues in suits to recover lands granted in 
trust. Bee Note 5. 

Suits for rent. Bee Notes 2 and 5. 


1. Legislative ohanges. — In 8ub.rule (2), the words "or a defendant must 
allege in order to constitute his defence" are new. 

2. Scope and object of the Rale. — The plaint and the written statement 
constitute the pleadings in a case and mark the first stage at which the differences 
between the parties are placed before the Court. The Court itself may also at the first 
hearing examine the parties in order to ascertain with precision, the proiwsitions of law 


0. 14 B. t 
Motes 1-ft 
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FBAMING OF ISSUES 


0.1« R. 1 
Roto t 


or fact on which the parties* are at variance;^ and on such questions issues have to bo 
framed and recorded.^ 

The framing of issues lias a very important bearing on the trial and decision of 
a case. In the first place, it is the issues fixed and not the pleadings that guide the 
parties in the matter of adducing evidence.^ Thus, when a point has been the subject 
of an issue, the parties will not be heard to say that the point was not disputed and so 
required no proof.^ Secondly, the Court cannot refuse to decide a point on which an 
issue has been framed and evidence given by the parties,^ even if the point involved is 
not mentioned in the pleadings.^ Conversely, the Court should not decide a suit on a 
matter on which no issue has been raised.^ Finally, if the case goes in appeal it must 
be dealt with by the Appellate Court on the issues settled for triaP and not on a point 
on which there is no issue.^ It is therefore essential to the right decision of a case that 
appropriate issues should bo framed and tried. 

Sub-rule (1) declares that an issue arises when a material proposition of law 
or fact is aflirmed by one party and denied by the other,” and sub-rule (2) defines 
what material propositions are. 

The issues should be confined to points necessary for the proper trial and 
disposal of the case and should not bo framed with respect to points not so necessary}^ 
No issue need be framed on a point of law which is perfectly clear, nor is the Court 
bound to grant an issue on a point not arising on the pleadings.” But when the 
pleadings raise points with sufficient clearness, issues should bo framed on them though 
they may not have been put in the pleadings in any particular form.” Sub-rule (3) 
declares what each issue should contain. The issues should be so framed as to embrace 
the whole dispute in the suit” but to cover only the points in dispute and to cover 
^ach point once only}’^ 

It is primarily the duty of the Judge to frame the proper issues in a case” and 


Order 14 Rule 1 — Note 2 

1. (’70) 14 Suth W R 181 (182). 

<’90) 17 Cal 840 (848). 

<’71) 16 Suth W R 218(219). (Plaint disclosed no 
cause of action-^ PleaderB were examined and 
issues fixed.) 

<’2.5) AIR 1926 Cal 1167 (1160), 

<’26) AIR 1926 Mad 427 (429). 

(•86) 11 Cal 407 (410). 

(’88) 16 Cal 533 (637) ; 15 Ind App 119 (PC). 

<’25) AIR 1925 Mad 169 (169). 

2. (’71) 16 Suth W R 286 (287). (Indistinctness 
of plaint no ground for setting aside decree.) 

3. Ce>6) 5 Suth W R Act X 72 (73). 

<’96) 22 Cal 324 (331): 22 Ind App 4 (PC). (Object 
in pleading issue is to allow appropriate evidence 
to 1)0 put forward.) 

’21) 60 Ind Cas 761 (762) (Uh). 

’36) AIR 1936 Mad 626 (627). (The purpose of 
setting out points for decision tefore trial is to 
enable parties to know what evidence they have 
to produce before the Court.) 

4. (’89) 11 All 396 (398) (PC). 

«. (’92) 16 Bom 645 (547). 

4. (’74) 21 Suth W R 407 (408). 

7. (’12) 16 Ind Cas 185 (186) (Mad). 

<’26) AIR 1926 Lah 671 (672). (Issue not arising 
on pleadings.) 

8. (’86) 7 All 1 (11) : 11 Ind App 149 (PC). 

<’69) 12 Suth W R 229 (280). 


9.(’86) 12 Cal 239(245, 246):12 Ind Appl66 (PC). 

10 . (*06) 30 Bom 173 (188). 

11. (’21) AIR 1921 hah 360 (361). 

(’36) AIR 1936 Nag 177 (179). (Such affirmation 
or denial must be contained in the pleadings as 
defined in O. 6 R. 1.) 

12 . (’71) 3 N W P H C R 303 (307). 

(’72) 8 Beng L R 180 (192. 193). 

(’ll) 10 Ind Cas 805 (805) : 35 Bom 425. 

13 . (1864) 2 Bom H C R 258 (266). 

14 . (’02) 25 Mad 337 (37S) : 29 Ind App 76 (PC). 
(’21) AIR 1921 Lah 360 (301). 

(’19) AIR 1919 Pat 196 (198). (In fact the Court 
is not justified in framing an issue on a question 
about which no dispute arises in the pleadings.) 
(’28) AIR 1928 All 167 (167). (Do.) 

15 . (’1.5) AIR 1915 Mad 519 (526). 

16 . (’66) 3 Mad H C R 25 (26). 

17 . (’24) AIR 1924 Nag 166 (167). 

18 . (’81) AIR 1931 All 625 (628). 

(’02) 26 Bom 360 (362). 

( 07) 9 Bom L R 1114 (1115). (Where minora are 
concjrned.) 

(’01) 3 Bom L R 635 (687). 

(’35) air 1935 Lah 251 (259) : 16 Lah 782. (It ia 
also the duty cf counsel to get the proper issues 
framei.) 

(’38) AIR 1938 Mad 829 (829)., (But partis should 
also draw Court’s attention to omission in fram- 
ing issues.) 
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the Judge must apply his mind and understand the (acts before framing them.'® Where 
issues have already been framed in a suit, the fact that the Judge who framed the issues 
has been transferred will not make it obligatory on the incoming Judge to frame 
issues again.*® Whore after the filing of a written statement, the Court passes a consent 
decree on the agreement of the parties, there is no obligation on the Court to frame 
issues before passing the decree.*' 

Sub-rule (6) relates to cases where the defendant makes no defence. The Court 
is not bound to frame and record issues when the defendant is ex parte and no written 
statement has been put in.** But even in ex parte cases, if there is 'any room for doubt 
about any matter, the Court has been held, under certain circumstances, to be bound 
to inform the plaintiff specifically what points he has to prove.** 

As to particular issues arising in certain kinds of suits, see the undermentioned 

cases.** 

A ix)int alleged by the plaintiff and admitted by the defendant cannot be said 
to bo in issue and a decision can bo given on tiie basis of such admission without an 
issue.*® Averments contained in the plaint which are not traversed in the written 
statement and as to which no issue has been asked for will be deemed to bo admitted.*® 


8. Issues between OO-defendants. — It is contrary to practice to frame and 
try issues between co-defendants.' Whore, however, such an issue is necessary for 
giving appropriate relief to the plaintiff*, it should be framed and tried.* 

4t Omission to frame issues^ — A Court commits a grave irregularity in 
proceeding to the final hearing of a case without settling issues therein.' But the mere 
omission to frame issues is not necessarily fatal to the trial of the suit.* It is an 


19. (-30) AlU 1930 Mad 78 (79). 

20. ( 87) 1887 All W N 247 (248). 

21. ('33) AlH 1933 Bind 304 (301). 

22. (’71) 15 Suth W R 14,5 (14C). 

(’07) 11 Cal W N 871 (H7‘2). 

[See also (’36) AIR 1936 Nag 177 (179). (\yiiore 
thcTc is no ^v^tten statement the only issues 
would be those arising out of tho plaint which 
allegations are put in issue when not adiniltod.)] 

23. (’23) AIR 1923 Nag 83 (84). 

24. (’9.5) 18 Mad 142 (143). (The legality of an 
order granting permission to institute u suit 
under Cl. 12 of the Letters Patent may form the 
Bul jeot of an issue for trial in the suit so ins- 
tituted.) 

(’33) AIR 1933 Sind 184 (1. 84). (Suit for dissolution 
of marriage^ Issue as to damage should be framed.) 
(’82) 8 Cal 288 (241. 242. 243). (Rent suits iu 
wliich defendant sets up title of a third party.) 
(’75) 24 Suth W R 101 (104). (Rent suit.) 

(’92) 16 Bom 533 (53-5). (Suit for removal of 
ol struct ion to easement.) 

(’Bl) G Cal 812 (814). (Suit to establish an ease- 
ment by prescription when limitation is pleaded.) 
(’96) £0 Bom 753 (755). (Suits for possession of 
land on a sale deed by a person who is not 
defendant.) 

(’08) 82 Bom 25.5 (258). (Suits based on fraud.) 
(’72) 17 Suth W R 432 (438. 489). (Suit by a 
Hindu widow for declaration of her right to 
ii^aintenahce out of her husband's estate which 
hns been mortgaged to defendant by the hus- 
l»and*B heir.) 


(*92) 15 Mad 15 (17). (In a suit for declaration 
that the defendant had no right either to the' 
olTice of sheik or to the properties in question, 
and for an injunction restraining him from inter- 
fering with the properties, and for further and 
other relief, it was alleged by the defendant that 
he was in possession and hence the plaintiff could 
not maintain a suit for declaration without 
asking for possession — An issue was framed 
if the defendant was in possession.) 

(’38) air 1938 Sind 124 (125) ; 1 li R (19.89) Kar 
50. (Defendant alleging that plaintiff has inflated 
claim to file suit in higher Court — Specific 
issue on point and not preliminary issue about 
jurisdiction should be framed.) 

25. (’98) 11 Mad 307 (370). 

26. (’70) 12 Suth W R 469 (469). 

(*72) 18 Suth W R 287 (287). 

(*75) 23 Suth W R 1.58 (159). 

(’02) 26 Bom 735 (737). 

Notes 

1. (1865) 2 Suth W R 45 (46). 

(’67) 8 Suth W R 356 (357, 358). 

(’69) 11 Suth W R 462 (463, 464). 

2. [See (liKX)) 22 All 386 (890). (Decision on the 
point of res judicata.) 

Note 4 

1. (’83) 12 Cal L Rep 169 (174) ; 6 Mad 1 : 9 
Ind App 128 (P C). 

(’66) 11 Moo Ind App 25 (27) (P C). 

(’70) 2 N W P 11 C R 183 (184). 

2. (*aS) 1908 Pun Ro No. 77, p. 321. (Subsidiary 
issue.) 


0. 14 R. 1 
Motes SH 
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Oi 14 R. 1 irregularity which may or may not be a material one. If such omissMn has affected 

' Note# the disposal of the case on the merits it ^ill be a ground for remanding the case for a 

new trial. But if, on the other hand, parties have not been prejudiced by the omission^ 
and substantial justice has been done in the case notwithstanding the omission to 
frame issues,"^ the decision will not be set aside or remanded for a new trial. Thus, a 
decision will not be interfered with in the following oases on the ground of issue not 
having boon framed — 

(1) Where the issue omitted relates to a point not necessary for the right 

determination of the case 

(2) Where, in spite of the omission of an issue, the parties are alive to the 

point, have adduced evidence on it, and have discussed it in the trial 
Court.® Thus, in a case where no specific issue was raised on a point but 
it was treated as if it arose in the suit and it had been put in issue in 
another suit between the same parties, it was hold that evidence in that 
suit could be considered to determine the question where no surprise 
would be caused thereby 

(3) Where, in spite of the omission, the party affected had notice of the 

point and had opportunity to adduce evidence to meet it ;® or 

(4) Where the omission was due to the deliberate conduct of the party 

affected.® 

On the other hand, where there has been no trial at all or only an imperfect 
trial on the point as a consequence of the omission of an issue on it, the decision will 
be set aside, In such cases the Appellate Court should frame the proper issues and 
remand the case for re-trial on them.^^ Where an issue already framed, though in 
terms covering the main question in the case, does not sufficiently direct the attention 
of the parties Ip it, and may thereby have prevented a party from adducing evidence 
on it, the proper course is to frame fresh issues and to remand the case for re-trial 
on them.^^ 


3 . (*25) AIR 1925 Oudh 883 (384). 

(•03) 1903 Pun Re No, 77. p. 321. 

4 . (*70) 13 Moo Ind App 573 (582. 583 and 584). 
(It ia submitted that the contrary view taken in 
AIR 1989 Peah 44 is not good law in view of 
this decision of the Privy Council.) 

5. (*15) AIR 1915 Cal 648 (648). 

[See also (*85) AIR 1985 Pat 851(852). (Incases 
of alienation by a widow, the iaaue as to lei^al 
necessity and that relating to bona fide inquiry 
arc Boparato ; and if the parties or their pleaders 
press only one of the issues, the Court is not 
bound to decide the other also.)] 

6. (*07) 29 All 184 (190. 191, 192 and 195) : 84 
Ind App 27 (P C). 

(*95) 22 Cal 824 (881) : 22 Ind App 4 (P C). 

(•08) 25 All 498 (506) (P B). 

(’06) 29 Mad 72 (74). 

i’ll) 10 Ind Cas 291 (291) (Mad). 

(’12) 15 Ind Cas 757 (759) : 5 Sind LR 192. 

(’15) AIR 1915 Cal 444 (446, 447). 

(’26) AIR 1926 Bom 884 (385). 

(’74) 22 Suth W R 448 (449). 

(’69) 12 Moo Ind App 495 (503) (P C). 

(’86) 11 Cal 879 (384. 885) (P C). (No settlement 
of issues — But where judgment has laid points 
lor determination they may be looked upon as 


issues unless party is prejudiced.) 

7 . (’21) AIR 1921 P 0 84 (86. 87) : 44 Mad 288 : 
48 Ind App 1 (P C). 

8. (’87) 14 Cal 692 (697). 

(’07) 24 Cal 806 (809). 

(*71) 15 Buth W R 145 (146). 

9. (’80) 5 Cal 283 (286). 

(’88) AIR 1988 Mad 829 (829.880). (Person alleg- 
ing that he is not necessary party but not press- 
ing issue to that effect when issues were being 
framed — That issue must be held to have been 
waived by him.) 

10. (’69) 11 Both W R 866 (867). (Suit on lease.) 
(’74) 21 Bath W R 59 (60). 

(’79 8 Bom 210 (211. 218). 

(’87) 9 All 147 (158). 

lU (’78) 20 Bath W R 401 (402). (Suit for posses- 
sion.) 

('ll) 12 Ind Cas 68 (54) (Lah). 

(’96) 18 All 822 (324. 825). (Suit for damages for 
deficiency in area sold — Proper issues to be 
framed and tried— Issues accordingly framed by 
Appellate Court and remanded.) 

12. (’78) 21 Suth W R 858 (868, 860): 1 Ind App 
268 (PC). 

(’75) 28 Suth W R 172 (178). 
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5. ' ttvonj issaes. — Where wrong issues have been framed in a suit and the 
suit has been disposed of on the findings on those issues, the decision will bo set aside 
in appeal and the suit remanded for re-trial after framing proper issues.* This, however, 
will not be done where, in spite of the wrong issues, the points have been correctly 
understood by all the parties’* or whore all the available evidence has been adduced on 
the necessary points and duly discussed.’ 

6. Issues by oonsent. — Where the issues raised in a suit have been consented 
to by a party, then the decision cannot bo objected to by him on the ground that the 
issues are wrong or defective or unnecessary.* Similarly, where the parties alTected 
by the wrong issue' have waived their objections thereto, the decision will not bo 
interfered with.* 

7. Abandonment of issue, — It is open to the parties to abandon issues, thereby 
waiving the points raised therein. Such abandonment may be express or implied. It 
has been held by the High Court of Madras that Courts are not bound to raise issues 
suo motu on questions of fact where parties do not ask for them, that the omission 
to raise such issues implies an abandonment of such questions by the party interested, 
but that, whore the question is one of law, it is incumbent on the Court to frame proper 
issues on such questions.* The High Court of Bombay has, on the other hand, broadly 
hold that it would bo unsafe to presume, from the failure of the Court to raise the 
necessary issues, an intention on the part of the party to admit the fact which the other 
party was bound to prove.* 

Even on points raised in the pleadings, the conduct of a party may, in certain 
circumstances, amount to abandonment.* A pleader duly appointed to conduct a case on 
behalf of his client has full authority to abandon an issue raised on behalf of his client 
and tho latter will be bound by such abandonment.* 

8. Delay in raising issue, — Buie 5 gives the Court power to raise issues or 
amend or strike out issues at any time. Tho mere fact that a particular issue was raised 
at a late stage of tho suit will be immaterial if the parties had snificiont opportunity to 


Note 5 

1. (’ll) 12 Ind Caa 137 (138) (Mad). 

(’(;») 12 Suth W R 198 (199). (Suit for damages). 
(’00) 6 Suth W R 57 (57, 58) (PO). 

(’09) 12 Suth W R 132 (133). (Suit to recover 
' laud granted in trust.) 

(’09) 12 Suth W R ICO (161). (Suit for posses- 
sion.) 

(’70) 14 Suth W R 149 (149, 150). (Rent suit — 
But in this case the Appellate Court decided on 
tho merits as there was evidence on record.) 

(’70) 14 Suth W R 466 (466, 467). 

(’72) 17 Suth W R 101 (101). (Suit for malicious 
prosecution.) 

(’72) 17 Suth W R 149 (150). (Suit for accounts.) 
(’72) 17 Suth W R 859(860). (Suit for injunction.) 
(’72) 17 Suth W R 604 (505). (Suit for rent.) 

(’72) 18 Suth W R 297 (297). 

(’88) 15 Oal 684 (692) : 15 Ind App 81 (PO). 

(’90) IS Mad 649 (651). (Inconsistent issues.) 

(’90) 1890 Pun Re No. 108, page 816. 

(’21 AIR 1921 Mad 701 (702, 708). 

(’69) 11 Both W R 61 (61). (Wrong issue amended 
in appeal — Party should ask for opportunity to 
meet it— Otherwise barred.) 


2. (’08) 32 Bom 3.56 (361). 

(’21) AIR 1921 Sind 159 (164) ; 16 Sind I, R 207. 

3. (’75) 24 Suth W R 275 (276). 

(’97) 21 Bom 325 (327). 

Note 6 

1. (’69) 11 Suth W R 277 (278). 

(’08) 10 Suth W R 889 (389). 

(’69) 11 Suth W R 20 (21). 

(’70) 13 Suth W R 205 (’206). 

*70) 14 Suth W R 466 (466). 

’78) 20 Suth W R 877 (879) : Ind App Sup Vol 
212 (PO). 

(’26) AIR 1926 Nag 164 (167). 

Marsh 519. 

2. (’01) 8 Bom L R 535 (537, 638). 

Note? 

1 . (’19) AIR 1919 Mad 698 (699). 

(’02) 26 Mad 808 (868). 

2. (’02) 26 Bom 860 (862). 

3. (’25) AIR 1925 Mad 427 (429). 

4 . (’02) 25 Mad 867 (877) : 29 Ind App 76 (PC). 
(’16) AIR 1916 Oudh 195 (197). 

(’85) AIB:1935 Lah 71 (74) : 16 Lah 828. 


0, II R. 1 
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O.U R.2 


adduce evidence and the Court was in a position to pronounce judgment on it.^ See 
the undermentioned decision.^ 

9. Issue not raised in the pleadings but in evidenoe. — A relief not founded 
on the pleadings should not ordinarily be granted. But as has already been pointed out, 
there is nothing irregular in a Court granting relief on matters not set forth in the 
pleadings where they are comprised in the issues and have been put into evidence.^ 

Where a material point has not been raised in the pleadings and is not comprised 
in the issues originally framed, but appears for the first time in evidence, the Court 
may frame an issue on it and decide it^ after giving the party affected an opportunity 
to meet it.* 

10. Variance between pleadings and proof. — Vide Note 9 under 0. 6 B. 2. 


R. 2. [S* 146, cl. 6.] Where issues both of law and of fact 
iMUM of Uw and ariso in the same suit, and the Court is of opinion 
that the case or any part thereof may be disposed 
of on the issues of law only, it shall try those issues first, and for 
that purpose may, if it thinks fit, postpone the settlement of the 
issues of fact until after the issues of law have been determined. 

[1877, S. 146, cl. 6; 1859, S. 139. Cf. R. S. C., 0. 25 R. 2.] 



1. Legislative changes. 

2. Scope and applicability of the Rule. 

3. Revision. 


Other Topics (miscellaneous) 

Court, whether hound to decide questions of fact where it can dispose 
of on issues of law only. See Note 2. 

Disposal on issues of law. See Note 2. 

1. Legislative changes. — The words 'or any part thereof” are new. 


2. Scope and applioability of the Rule. — Ordinarily, a Court is not under 
any obligation as to the order in which it is to try the issues raised before it, and has 
the right to dispose of the issues in any way which it considers most likely to be 
conducive to the ascertainment of truth.^ There are however two reservations. The 
first is that in appealable cases, the Court should as far as possible decide on all the 
issues joined, inasmuch as a piecemeal trial might lead to protracted litigation and 


Note 8 

1. (*95) 22 Cal 824 (831) : 22 Ind App 4 (PC). 

2. (’38) AIR 1938 Cal 2C0 (293). (IsHue on ques- 
tion of locus standi of objector muBb be framed 
before trial and tried and determined as prelimi- 
nary proceeding.) 

Note 9 

1. (’99) 21 All 58 (69) ; 25 Ind App 195 (PC). 

(*90) 12 Alb 556 (558). 

2. (71) 16 Suth W B 44 (45). 


(1865) 2 Mad H G R 423 (426). 

(78) 19 Suth W R 383 (884, 885). (Suit for pos- 
Ression.) 

(’92) 16 Bom 588 (585). 

3. (’96) 20 Bom 569 (570). 

Order 14 Rule 2 Note 2 
1. (’75) 28 Suth W R 54 (55). 

(’33) AIR 1988 All 749(761). (High<3ourt will not 
interfere in revision to make a direotion ae to 
this.) 
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repeated appeals in the same suit.^ The second is that contained in this rule, which 
prescribes that where issues of law going to the root of the case and capable of being 
decided without evidence arise, the Court is bound to try those issues first‘s and may 
in its discretion postpone the settlement of the issues of fact until after the issues 
of law have been determined.* The rule casts on the Court the duty of determining 
whether circumstances exist in each particular case for the exercise of the power 
conferred therein.® Where a party suggests that the suit can be disposed of on the 
hearing of a preliminary issue, the proper procedure is to set down the case for 
settlement of issues and on that day decide which, if any, of the issues can be decided 
in the above manner.® 

The present rule, no doubt, contemplates the procedure to be followed at the 
issue stage. But 0. 15 R. 3 empowers the Judge to proceed to determine issues of law 
at any subsequent stage also,^ so tint even if issues of fact have been settled, a Judge 
commits no irregularity if he proceeds to determine issues of law postponing the trial 
of the issues of fact.® 

At the hearing of a case on a preliminary issue, the party by whom it is raised 
has the right to begin.® 

The trial of issues of fact will not be stayed ponding appeal on the decision on 
law except upon very strong grounds.^® 

An issue requiring evidence is not a preliminary issue which can bo dealt with 
under this rule.^^ Where all the issues are issues of fact, the Court has no fwwer to 
try only some of them and postpone the trial of the others, save on the ground of 
embarrassment 

The decision on a preliminary issue cannot be re-opened in the trial Court.^® 

3. Revision. — Where the trial Court fails to consider whether a case or a 
part thereof may be disposed of on issues of law only, but merely says that it is not 
desirable that the case be decided piecemeal, the order is open to revision by the 
High Court.^ 


2. (’21) AIR 1921 Pat 823 (328). 

(’32) AIR 1932 J3om 1 (3). (Court dismissing on 
preliminary issue — Desirability— Decision on all 
issues desirable unless records arc heavy and 
issue of law is c1e;ir.) 

3. (’36) AIR 1936 Pat 250 (253). 

4. (’09) 8 IndCas 804 (806) (Cal). (Issue of limita- 
tion.) 

(’33) AIR 1933 All 753 (754). 

5. (’21) AIR 1921 Pat 467 (467). 

(’33) AIR 1933 All 768 (753). 

(’30) AIR 1936 Pat 250 (252). (In exercising the 
discretion the Court has to reconcile two objects, 
viz., the object of avoiding a piecemeal trial of 
the suit and that of avoiding an unnecessary 
trial on facts.) 

(’39) AIR 1939 Lah 158 (158). (Preliminary iaano 
as to abaonco of cauae of action should be tried 
flrat.) 

(’34) 162 IndCa8819(819)(Nag). (laauca regarding 
plaintifl’s title to bring anil aboold be decided 
before dealing 'with other iaaues.) 

(’35) air 1986 Lah 982 (988) : 17 Lah 891. (lasuo 
of limitation — Facta not in dispute — Issue of 
limitation may be decided first.) 


6. (’29) AIR 1028 Bom 249 (251) : 47 Bom .509. 

7. (’21) AIR 1921 Pat 467 (467). 

[Sf« (’83) AIR 1933 Cal .559 (659). (O. 15 R. 3 
applies to atage of flrat hearing— See also notes 
to 0. 15 R. 3.)] 

8 . (’16) AIR 1916 Cal 164 (165). 

(’22) AIR 1922 Mad 321 (322). 

9. (’88) 12 Bom 454 (4.59). 

10. (1883) 22 Ch D 88 (89, 90), Ro Palmer’s 
Application. 

11. (’23) AIK 1928 Pat 841 (315). 

(’15) AIR 1916 Cal 87 (90). 

(’32) AIR 1932 Bom 128 (129) : 56 Bom 224, 
(There is no power to frame a preliminary issue 
of fact.) 

[See (’32) 1932 Mad W N 831 (882). (Such 
an issue not to bo tried before framing all 
necessary issues.)] 

12. (’25) AIR 1925 Pat 674 (676). 

[S«« also (’12) 16 Ind Cas 705 (TOT) (Cal). 

(’32) AIR 1982 Bom 128 (129) : 56 Bom 224.) 

13. (’88) AIR 1938 All 118 (114) : ILR (1938) All 
198. 

Note 3 

1. (’36) AIR 1986 Pat 250 (253). 


0. it R. 8 
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in 

R. 3. [S. 147.] The Court may frame 
issues from all or any of the following 
materials: — 

(a) allegations made on oath by the parties, or by any 

persons present on their behalf, or made by the 
pleaders or such parties ; 

(b) allegations made in the pleadings or in answers to 

interrogatories delivered in the suit ; 

(c) the contents of documents produced by either party. 
[1877, S. 147, 1859, S. 139.] 



1. Legiflative changes* 

2. Scope and applicability of the Rule. 

3. lifue not to be inconaUtent with the pleadings. 

4. Appeal. 

It Legislative ohan^eSt — The word ** pleadings’* in clause (b) has been 
substituted for the words ’’in the plaint or in the written statement (if any) tendered 
in the suit” which occurred in the corresponding portion of the old Section. 

2. Scope and applicability of the Rule. — In Eshenchunder v. Shamcharan} 
their Lordships of the Privy Council observed that “the determinations in a cause 
should be founded upon a case either to be found in the pleadings or involved in, or 
consistent with, the case thereby made.*' In order to provide against’ failure of justice 
upon technicar rules of pleadings and to enable the Court to frame issues on correct 
points of dispute, this rule prescribes that the Courts are to base the issues not on 
the pleadings only but on the other materials referred to in the rule as well.* Owing 
to the infelicitous mode of drawing up pleadings prevalent in this country, the real 
points in dispute are often missed or obscured and therefore even if the pleadings 
are bad, it is the duty of the Judge to ascertain these points clearly and frame issues 
accordingly.* The proper “materials” that may bo taken into consideration under this 
rule are — 

(1) Allegations made on oath by the parties or any persons present on their 

behalf and statements made by pleaders appearing for the parties'^ 

[clause (a)] ; 

(2) Allegations made in pleadings or in answer to interrogatories [clause (b)] ; 

and, 

(3) Documents filed by parties [clause (c)] . 


Order 14 Rule 3 — Note 2 

1. (’66) 11 Moo Ind App 7 (20, 23) (P 0), 

2. (’87) 10 Mad 876 (502). 

3. (*79) 8 Bom 210 (218). 

(’74) 8 Mad H 0 R 114 (125, 182). 

[Sm also (’71) 16 Suth W R 286 (287).] 

4. (’81) 5 Bom 609 (614). 

(16^) 2 Ind Jour (N B) 888. 

C67) 8 Suth W R 162 (162). 


(*71) 16 Suth W R 218 (219). 

’79) 8 Bom 210 (213). 

’84 12 Ind App 52 (56) : 11 Cal 818 (P 0). 

’85) 11 Cal 407 (410). ’ 

’07) 24 Cal 806 (809). 

’19) AIR 1919 Cal 186 (187). 

;’25) AIR 1925 Mad 169 (169). . ^ 

[See (’88) 15 Cal 588(587) : 16 Ind App 119 (PC).] 
[See also (’87) 15 Ind App 150 (162, 168): IdOal 
108 (PC).] 
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Under Buie 4 the Judge can summon witnesses and documents and examine 
them before framing issues. In Buie 6 provision is made for amendment, addition and 
striking out of issues in the course of the trial. 

These '^materials” mentioned in the rule are only intended to enable the Court 
to ascertain the contentions of the parties with precision,^ i, e., to elucidate points which 
are ambiguous or obscure.^ They cannot enlarge the scope of the pleadings so as to 
enable the Court to raise an issue on a point not at all raised in the pleadings.^ But 
the Court cannot refuse to enquire into a plea raised by plaintiff's vakil in reply to 
question put to him by the Court even though such a plea has not been advanced in 
the original plaint Also, where a plaint has not set out the true facts, a plea raised 
by a defendant in his examination cannot be refused on the ground that it is not found 
in the written statement.^ 

The result of the exhaustive provisions contained in this rule is that if a point 
or plea has not boon raised or agitated in the trial Court, it will not ordinarily be 
allowed to be raised for the first time in second appeal.^® 

The provisions of this rule do not apply where the defendant is ex yarte}^ 

3. Issue not to be inconsistent with the pleadings. — The issue raised by 
the Court should not be inconsistent with the allegations contained in the pleadings.' 
Thus, on a plea of forgery of a document, no issue can be raised as to whether it was 
executed under coercion or undue influence.^ But an issue as to undue influence is 
not inconsistent with a plea of fraud.^ 

4i. Appeal. — An order refusing to frame an issue asked for by a party is not 
appealable either under the Code' or under Clause 15 of the Letters Patent as a 
“judgment.”* 


R. 4. [S. 148.] Where the Court is of opinion that the 
Court may examine issuos caiinot be correctly framed without the 
witnemet or documenu examination of somo porson not before the 

before framing iMues. , -j.! j. • i.- i? 

Court or without the inspection of some 
document not produced in the suit, it may adjourn the framing of 
the issues to a future day, and may (subject to any law for the 
time being in force) compel the attendance of any person or the 
production of any document by the person in whoso possession or 
power it is by summons or other process. 

[1877, S. 148; 1859, S. 140.] 


■90) 17 Cal 840 (848). 

;’02) 1902 All W N 85 (38). 

8 


5. 

6 . _ _ _ 

7. (’ 62 ) 1%2 All W N 85 ( 88 ). 

(’19) AIR 1919 Mad 698 (699). 

(’ll) 12 Ind Cas 137 (188) (Mad). (In fact a Court 

is not jnstified in framing an issue on a point 
not alleged in the plaint.) 

8 . (’67) 8 Suth W B 854 (865). 

9. (’76) 23 Suth W B 172 (178). 

(’74) 21 Suth W B 407 (408). 

10. (1857-1860) 8 Moo Ind App 170 (187) (PC). 
(’72) 17 Suth W B 407 (408). 

( 74 ) 22 Suth W B 469 (471). 

(’75) 28 Suth W B 208 (811) ; 2 Ind App 87 (PC). 


[See (’88) 10 All 627 (680).) 

11. (’71) 15 Suth W B 146 (146). 

Note 3 

1. (’88) 16 Cal 684 (692) : 15 Ind App 81 (PC). 
(Suit to set aside a gift deed on the allegation of 
forgery — Issue of undue influence, not alloured.) 

(’90) 13 Mad 549 (551). 

(’O 9 ) 4 Ind Caa 87 (87)(Mad). (Suitforpossession.) 
[Sts also (’66) 11 Moo Ind App 7 (20, 21) (PC).] 

2. (’88) 15 Cal 684 (692) : 15 Ind App 81 (PC). 

3. (’17)AIB 1917Lah 168(169):1917Pun He.No.90. 

Note 4 

1. (’79) 4 Cal 681 (586). 

2. (’10) 8 lud Cas 340 (848, 349): 35 Mad 1 (PB). 

3CPO. 111. 


0.14 R.8 
Notes 2-4 


0. 14 R. 4 
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1. Legbktive cluuigM. | 2. Scope end applieebility of the Rule. 

1. Legislative changes. — 

1. The words “to be fixed by the Court” which occurred in the old Section 

havo been omitted. 

2. The words "subject to the rules contained in the Indian Evidence Act” 

which occurred in the old Section have been substituted by the words 
“subject to any law for the time being in force.” 

3. The words “in whose hands it may be” which occurred in the old Section 

have been changed into “in whose possession or power it is.” 

2. Scope and applicability of the Role. — Section 163 of the Evidence Act 
does not apply to a document produced under this rule by one party at the instance of 
the other party.^ 


R. 5. [S* 149.] (l)The Court may at any time before 
passing a decree amend the issues or frame 
additional issues on such terms as it thinks fit, 
and all such amendments or additional issues as 
may be necessary for determining the matters in controversy 
between the parties shall be so made or framed. 

(2) The Court may also, at any time before passing a decree, 
strike out any issues that appear to it to be wroi^ly framed or 
introduced. 

[187'^,S. 149; 1859,8.141.] 


1. Legiilative changes. 

2. Scope and object of the Rule. 

3. Where an amendment of issues and the 

framing of new issues is obligatory. 

4. Where an amendment of issues and the 

framing of additional issues is discre- 
tionary. 


**At any time before passing a decree.'* 

6. Power of the appellate Court to amend 

the issues or frame additional issues. 

7. Sub-rule (2). 



Ic LefiBlative ohan^es. — The word ’'controversy” which occurred in the old 
Section has been changed into "matters in controversy/* 

2. Scope and object of the Rnlec — This rule provides for amending issues, 
framing additional issues and striking out issues in the course of the trial of a suit. A 
Court trying a civil action has inherent jurisdiction to take cognizance of questions 
going to the root of the subject-matter in controversy between the parties at any stage 
of the trial/ But before doing so, the Court should frame and record issues on such 
questions.^ 


Order 14 Rule 4 •— Note 2 

1. (’26) AIB 1926 Nag 60 (61). 

Order 14 Rule 6 — Note 2 
1. (’12) 16 Ind Cas 250 (252) : 85 Mad 607 : 89 
Ind App 218 (FO). 


('22) AIB 1922 Pat 514 (524) : 2 Pat 52. 

(*16) AIR 1916 Mad 479 (479). (InvaUdity of 
mortgage for want of proper attestation-^Baiaed 
only at trial— Distinct issues to be raised and 
opportunity for evidence to be given.) 

2. (*19) AIR 1919 Mad 471 (471). 
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This rnlo does not enable the re-opening of issues already closed ; in other 
words, a permission to raise an additional issue will not empower the party to let in 
additional evidence on issues already closed.^ 

A Judge who transfers a case to his own file can amend the issues already 
framed and frame additional issues.^ 


8. Where an amendment of issues and the framing of new issues is 
obligatory. — Where an amendment of an issue or an additional issue is necessary 
for determining the matter in controversy between the parties, it is obligatory on the 
Court under the second portion of sub-rule (1) to make such amendments of issues or to 
frame such additional issues. The principle underlying this provision is that Courts aro 
bound to take into consideration all the rights of parties whether legal or eciuitable.^ 
Thus, where the pleadings and proof necessarily lead to one or more particular issues, 
it is the duty of the Court, if they do not come by surprise to the other side, to raise 
such issues and give relief thereon.^ Similarly, where a matter is fairly within the 
scope of the pleadings and important for the decision of the substantial dispute between 
the parties, it is equally the duty of the Court to frame issue on it and decide it.^ For 
illustrations of this principle, see the cases noted below.^ If the issues already framed 
do not clearly bring out the iKjints in controversy between the parties,® or if by 
inadvertence or other causes the recorded issues do no£ enable the Court to try the 
whole case on the merits,® the issues should be amended or new issues framed in order 
to be able to give a decision on the real points in dispute. Where a suit has been 
adjusted by a valid compromise and it is brought to the notice of the Court, it is bound 
to raise an issue in respect of the compromise and proceed to determine it.^ 


(’34) AIR 1984 All 273 (278): 50 All 428. 

3. (16) AIR 1915 Mad 1196 (1198) ; 39 Mad 456. 

4. (1865) 3 Suth W R 147 (160). 

Note 3 

1. (1863) 1 Mad II 0 R 471 (477). 

(’80) 5 Cal 64 (70, 71). 

(’78) 1 Cal L Rep 415 (417). 

(’14) AIR 1914 Oudh 255 (257). 

[See also (’84) 1884 Pun Ro No. 63.] 

2. (1862) 2 Hyde 263 (266). 

3. (’66) 1 Agra 46 (48) (FB). 

4. (’70) 14 Suth W R 0 C 11 (13, 14). (Suit 
l)y several plaintiffs us psirtncrs — &ine of 
them found to be not partners at the time of 
cause of action — Court should frame issue whe- 
ther plaintiffs aro or are not partners and give 
relief to those who arc partners.) 

(’71) 16 Suth W R 69 (70). (Suit brought against 
two persona— An issue whether one of them is 
solely liable, can be framed.) 

(’92) 16 Mad 16 (16, 17). (In a declaratory suit it 
appeared on the evidence for the defendant that 
he hod been in possession of a part of the pro- 
perty, but no issue had been framed as to the 
maintainability of the suit under S. 42 of the 
Specific Relief Act>-i/a{d, that the Court should 
take evidence and try an issue on this point.) 

C90) 12 All 566 (558). (Where a plaintiff claims 
exclu^ve pOBsesBion and proves a right to joint 
poBBession only, he is entitled to a decree for 
joint possession.) 
fai) 11 An W N 4S (46). (Do.) 

(’90) so Bom 500 (070). (Do. — Provided a epociflo 


issue is raised on it, and the defendant is given 
an opportunity of meeting it.) 

(’71) 16 Suth W R 44 (45). (In a suit for posses- 
sion defendant pleaded limitation, and it was 
unexpectedly disclosed i& the course of the trial 
that ho was a mortgagee. It was the duty of the 
Judge to frame au issue on this subject.) 

(’76) 23 Suth W R 172 (173). (In a suit for pos- 
session of land, the plaintiff described himself as 
the son of a certain man. The defendant denied 
that the land belonged to that person but stood 
in the name of an idol, the possession being with 
a different person under whom the defendant 
held it under a lease and mortgage deed. On the 
day of the final disposal of the suit the plaintiff 
petitioned that he was the son of that person, 
the lessor of the defendant. Held^ upon the new 
allegations the Court should have allowed the 
defendant to make his defence, framed issues 
and given the defendant an opportunity to pro- 
duce his evidence.) 

(’05) 27 All 266 (270, 271). 

(’73) 20 Suth W R 208 (208). (In a case in 
which, after the evidence of both parties had 
l)oen taken, the principal defendant asked for 
permission to file an amended written statement 
which would in effect raise a new question as 
part of the defence; held^ though the application 
was informal it was the duty of the^Iuiisif, if it 
appeared that this was the real question between 
the parties to amend the issues.) 

5. (’96) 19 Bom 374 (386). ^ ^ 

6 . (1864-1867) 6 Moo IndApp 393 (410, 411) (I’O)- 

7. (’37) AIR 1937 Mad 200 (207, 208). 


0. 11 B. 5 
NotaB 2-8 
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0.14 R.B 
Notes 4-6 


4. Where an amendment of Issues and the framing of additional issues 
is disoretionary. — The first portion of sub-rule (1) leaves it to the discretion of the 
Court to amend issues or frame additional issues in certain cases not falling within the 
obligatory provision. Where no injustice would be done to either party, the Court, in 
the exercise of its discretion, under special circumstances, may allow issues to be raised 
upon matters which do not come within the proper scope of the pleadings.^ The same 
discretion applies in the matter of amendment of issues also.^ This discretion is, 
however, subject to several restrictions. Thus a party, having set up one case and 
failed in it, will not be allowed to ask for issues to be raised to suit the proof. ^ Nor 
should a Judge take the case altogether out of the hands of the parties and make for 
them a case which they had no intention of making for themselves.* Similarly, no 
amendment should bo made and no new issues raised on points which are inconsistent 
with the original pleas,® or are wholly different from them,® or which will change 
the nature of the suit;^ nor should a now issue be framed which would re-open the 
whole case.® 

Where a Judge at the settlement of issues had decided not to raise a certain 
issue, the question cannot be re-opened at the trial.® 

The exercise of the power under this part of the sub-rule being discretionary, it 
is doubtful whether a revision would lie from an order declining to amend issues or 
frame additional issues.^® In any view, the exercise of the discretion will not be 
interfered with unless the discretion is shown to have been abused or perversely 
exorcisod.^^ 


5. “At any time before passing a deoree.” — The Court may amend issues 
or frame additional issues at any time before passing a decree.^ Thus, the power can 
be exercised even after the close of the arguments® unless the exercise of the power at 
such a late stage is likely to prejudice the fair trial of the case.® 

A Court acts jrregularly in simply recording a proceeding declaring its intention 
to frame additional issues and postponing the actual framing of such issues till judgment.* 


6. Power of the Appellate Court to amend the isBues or frame additional 
issueB. — Where, by inadvertence or other causes the issues recorded do not enable 
the Appellate Court to try the whole case on the merits, it should make the necessary 


Note 4 

1. (’80) 6 Cal 64 (70), 

’81) 5 Bom 609 (614). 

’96) 19 Mud 419 (421). (The original Court has 
power to frame an additional issue to decide 
whether a lawful compromise has been effected 
between the parties sabsoquent to the institution 
of the suit.) 

(’02) 25 Mad 867 (878) ; 29 Ind App 76 (PC). 
(Discretion not exorcised.) 

2. (’25) AIB 1925 Cal 1157 (1160). 

(’30) AIB 1930 Bom 70 (77). 

3. (1862) 2 Hyde 263 (265). 

4. (’74) 11 Bom 160» (164n). 

(’71) 15 Both W E 363 (864). 

(’26) AIB 1926 Bom 88 (37). 

(’70) 13 Suth W B 464 (465). 

5. (1851) 6 Moo Ind App 271 (290) (PC). 

(’88) 5 All 456 (459). 

(’88) 7 Bom 155 (160, 161). 

(’92) 14 All 866 (871) (PC). (New issue— Not in- 
consistent— Allowed.) 

6. 2 Ind Jur (M 8) 118.' 


(’05) 27 All 1 (10) : 31 Ind App 235 : 7 Oudh Cas 
287 (PC). 

7. (’89) 18 Bom 664 (668). 

[See also (’70) 14 Suth W B 11 (14). 

(’16) AIB 1916 Pat 50 (52) : 2 Pat L Jour 69.) 

8. (’08) 27 Bom 485 (491) : 80 Ind App 127 (PC). 
[See also (’32) AIB 1082 Mad 588 (587).] 

9. (’78) 4 Cal 572 (578, 574). 

10. (’14) AIB 1914 Low Bur 207 (208) : 8 Low 
Bur Bui 77. (Bevision disallowed.) 

11. ('ll) 9 Ind Cas 267 (267) (Lab). 

Note 8 

1. (’81) 5 Bom 609 (614). 

(’80) AIB 1980 Nag 226 (228) : 27 Nag L B 75. 
(’28) 118 Ind Cas 818 (818) (Mad). 

2. (’12) 16 Ind Cas 250 (262) : 86 Mad 607 : 89 
Ind App 218 (PC). 

[See <aso (’22) AIB 1922 Fat 614 (524) : 2 P»t 
62. (Issue raised in appeal — Disallowra.) ' 

3. (’ll) 10 Ind Cas 280 (231) (All). 

(’19) AIB 1919 Cal 805 (806). 

(’68) 10 Suth W B 169 (170); 

4 . (’71) 16 Suth W B 161 (162). 
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amendments or frame additional issues.^ But a point not suggested in the pleadings and 
not raised in the first Court should not be put in issue for the first time by the 
Appellate Court.^ Whore now issues are raised by the Appellate Court tho parties should 
have an opportunity of producing evidence on them^ and tho proper course in such cases 
is to frame the issues and refer them for trial by the Court of first instance.^ 

As to the High Court’s power in revision to frame an additional issue, see the 
undermentioned case.^ 

7. Sub-rule (2). — Sub-rule (2) empowers the Court at any time before passing 
tho decree, to strike out any issue that appears to havo been wrongly framed or 
introduced. But if the issues havo been framed by consent of both the parties, they 
should not bo struck out without the consent of both.^ Where the lower Ai^pellate 
Court framed a wrong issue, but it appeared from its judgment that there was a 
finding on tho point which would have been raised if the correct issue had been framed, 
tho High Court refused to remand the case for a now finding on the point.^ 


R. 6. [S. 150.] Where the parties to a suit are agreed as 
^ , . to the question of fact or of law to bo decided 

Questions of fact or law * jjjt 

may by agreement be stated Detweeii them, they may State tlie same in 
in form of wtue*. form of an issue, and enter into an 

agreement in writing that, upon the finding of the Court in the 
affirmative or the negative of such issue, — 

(a) &, sum of money specified in the agreement or to be 

ascertained by the Court, or in such manner as the 
Court may direct, shall be paid by one of the parties 
to the otter of them, or that one of them bo declared 
entitled to some right or subject to some liability 
specified in the agreement ; 

(b) some property specified in tho agreement and in dispute 

in the suit shall bo delivered by one of tho parties to 
the other of them, or as that other may direct ; or 

(c) one or more of the parties shall do or abstain from 

doing some particular act specified in the agreement 
and relating to the matter in dispute. 

[1877, S. 150; 1859, S. 142. Cf. O. 36 R. 1.] 


Note 6 

1. (’72) 18 Suth W R 297 (297). (First Court 
framed wrong issue — Appellate Court framed 
right issue but was wrong in deciding without 
giving parties opportunity of adducing fresh 
evidence.) 

(’82) 1882 All W N 98 (98). 

2. (’72) 17 Suth W B 407 (408). 

(’74) 22 Suth W R 299 (800). 

(’74) 28 Suth W B 169 (170). 

(’76 2 Ind App 87 (107) (PC). 

(’76) 28 Suth W B 882 (888). 

(’76) 28 Suth W B 404 (406). (Under special cir- 
oumstanoes now issue can be allowed.) 

(’76) 26 Suth W B 146 (146). 

(’88) 10 All 627 (629). 


(1859-1861) 8 Moo Ind App 170 (187) (PC). 

3. (’69) 11 Suth W R 61 (61). 

(’72) 17 Suth W B 861 (862). 

(’72) 20 Suth W R 401 (402). 

4. (’96) 19 Mad 167 (1.59). 

5. (’86) AIR 1980 Pesh 167 (1.58). (Wherein revi- 
sion, the petitioner urged that a newissue which 
was already covered by the issues under consi- 
deration, should bo framed : Held that he could 
not be granted a further opportunity to do that 
which with common care and attention be must 
have known he had to do from the start.) 

Note 7 

1. (’28) AIR 1928 Mad 764 (770, 771). 

2. (’97) 21 Bom 826 (827). 


0. li R. S 
Notes 6-7 


0. 14 R. 6 
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3TTD0MEKT ON AGBEEMENI BETWEEN FABIIES 


0. 14 B. e 
MotoB 1-2 


0. 14 B. 7 


Synopsis 

L Scope end epplicebility of tbo Rule. | 2. Appeal. 

1. Scope and applicability of the Rule. — This rule may be compared with 
Order 36 which deals with the statement of a special case for the opinion of the Court, 
without bringing a suit. This rule and Buie 7 deal with stating by consent, of special 
issues in a suit, and provide for what may be called an adjustment or compromise of 
a suit, not absolutely as under 0. 23 B. 3 but contingently on the opinion of the Court 
on certain issues of fact or law submitted to it. Upon the finding on those issues being 
given, the adjustment or compromise becomes absolute.^ As to the form of agreement 
for issues to be tried, see Appendix H, Form No. 1. 

2. Appeal. — A decree passed under the terms of Buies 6 and 7 is appealable.^ 
But where the parties agreed to refer issues of fact to a commissioner and to abide by 
his findings, it was held that no appeal would lie against a decree passed on the report 
of the commissioner.* 


o»rt, if Ib.t R. 7. [S. 151.] Where the Court is 

satisfied, after makinp- such inquiry as it 
nounee judgment. deems proper, — 

(a) that the agreement was duly executed by the parties, 
(h) that they have a substantial interest in the decision of 
such question as aforesaid, and 
('c) that the same is fit to be tried and decided, 
it shall proceed to record and try the issue and state its finding or 
decision thereon in the same manner as if the issue had been 
framed by the Court ; 

and shall, upon the finding or decision on such issue, 
pronounce judgment according to the terms of the agreement ; and, 
upon the judgment so pronounced, a decree shall follow. 

[1877, S. 151; 1859, S.143.] 

Synopsis 

1. Legitlative changes. | 2. Scope of the Rule. 

1. Le^islatiye changes. — The word ''may" which occurred in the two para- 
graphs of clause (c) of the old Section has been substituted by the word "shall" in the 
present rule. 

2. Scope of the Rule. — As has been seen in Note 1 to Buie 6 ante, that rule 
provides for the adjustment of a suit contingent upon the opinion of the Court on 
certain issues of fact or law, submitted to it by the parties. Upon the findings on issues 
so submitted being given, the adjustment becomes absolute and the Court is bound to 


Order 14 Rule C — Note 1 

1. (*92) 16 Bom 202 (216). 

Note 2 

1. (’86) 1886 All W N 283 (288). (Issue agreed 


upon by parties.) 

2. (’02) 29 Gal 806 (309, 810). , 
[See also (’82) 8 Gal 456 (469).] 
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pronounce judgment according to the terms of the agreement.^ 

As to appeals under this rule, vide Note 2 under Buie 6, supra. 


ORDER XV. 

Disposal of the Suit at the fibst heabing 

R. 1 . {S* 152.] Where at the first hearing of a suit it 

appears that the parties are not at issue on any 

question of law or of fact, the Court may at once 
pronounce judgment. 

[1877, S. 152; 1859, S. 144.] 


1. First hearing, meaning of. See 0. 8 B. 1. | 2. Disposal at first hearing. 

1. First hearing, meaning of. — Sec Order 8 Bulo 1. 

2. Disposal at first hearing. — Where the parties are not at issue upon any 
point of fact or law, the Court may, under this rule, at once pronounce judgment. It 
has been seen in 0. 5 B. 1 that no summons need bo sent to a defendant who has 
appeared at the presentation of the plaint and admitted the plaintiff’s claim. In such a 
case and in cases where the defendant appears after summons at the first hearing and 
confesses judgment^ the Court may proceed to give judgment.^ But the Court must be 
satisfied that the proper persons are before the Court and that the confession of 
judgment is unconditional. Where the confession is. conditional the Court must 
dispose of the suit on the merits.* 

A Court is not justified in disposing of a case two days before the date fixed for 
hearing and the decree so passed will be set aside.* 


R. Z. [S* 153.] Where there are more defendants than 

One of several defen- one, and any ono of the defendants is not at 
dents not at issue. plaintiff on any question of law 

or of fact, the Court may at onco pronounce judgment for or against 
such defendant and tho suit shall proceed only against the other 
defendants. 

[1877, 8. 153.] 

Order 14 Rule 7 — Note 2 

1. ('92) 16 Bom 202 (216). 

Order 15 Rule 1 — Note 2 

1. (>69) 12 Buth W E 432 (484). 

2. (’07) 2 Agra 77 (77, 78). 

3. ('24) AIR 1924 Loll 459 (460). 


0. 14 R. 7 
Note a 


0. 18 R. 1 


0. 18 R. a 



0. 15 B. S 
Hote 1 


0. 16 R. 8 
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Local imendment 

MADRAS 

Be-number Buie 2 as sub-rule (2) (1) and insert the following as sub-rule (2) : 

"(2) Whenever a judgment is pronounced under the provisions of this rule a 
decree may be drawn up in accordance with such judgment bearing the same date as 
the day on which the judgment was pronounced.” 

1. ConfoBsion of jadgmeni by one of seTeral defendants. — Where one of 
several defendants appears and confesses judgment, and judgment is pronounced against 
him, it does not bar further promotion of the suit as against the other defendants.^ 


R. 3. [S« 154.] (1) Where the parties are at issue on some 
p question of law or of fact, and issues have been 

ar let a ittue. yyy Court as hereinbefore provided, if 

the Court is satisfied that no further argument or evidence than the 
parties can at once adduce is required upon such of the issues as 
may be sufficient for the decision of the suit, and that no injustice 
will result from proceeding with the suit forthwith, the Court may 
proceed to determine such issues, and, if the finding thereon is 
sufficient for the decision, may pronounce judgment accordingly, 
whether the summons has been issued for the settlement of issues 
only or for the final disposal of the suit ; 

Provided that, where the summons has been issued for the 
settlement of issues only, the parties or their pleaders are present 
and none of them objects. 

(8) Where the finding is not sufficient for the decision, the 
Court shall postpone the further hearing of the suit, and shall fix a 
day for the production of such further evidence, or for such further 
argument as the case requires. 

[1877, S. 154; 1859, S. 145.] 


1. Application of the Rule« 

2. Summont for settlement of issues only —Effect of. 

3. **And shall la a day" — Sub-rule (2). 

1. Applioation of the Rule. — This rule and 0. 14 B. 2, give power to the 
Court to try issues of law first. The power under 0. 14 B. 2 can be exercised at the 
issue stage.^ As to whether this rule gives power to the Courts to proceed to determine 
issues of law at a stage subsequent to the issue stage, there is a di fference of oiaoion. 

Order IS Rub 2 — Note 1 Order IS Rub 3 — Note 1^ 

1. (’01) 25 Bom 876 (886). 1. (’31) AIR 1931 Fat 467 (487). 
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The High Courts of Madras^ and Patna^ have held that it does, while the High Court 
of Calcutta^ has held that it does not. 

But though this rule empowers a Court to dispose of a suit on preliminary issues, 
it should not ordinarily do so but should pronounce its opinion on all important issues.^ 
The reason is that piecemeal trial of a case leads to serious inconvenience and protracts 
litigation. In Tara Kant Banerjee v. Puddo Monee Dossee,^ Lord Justice Turner, in 
delivering the judgment of the Privy Council, observed as follows : 

*'The Courts below, in appealable cases, by forbearing from deciding on all the issues joined, 
not infrequently oblige this Committee to recommend that a cause be remanded which might otherwise 
be finally decided on appeal. This is certainly a serious evil to the parties litigant, as it may involve 
the expense of a second appeal as well as that of another hearing below. It is much to be desired, 
therefore, that in appealable cases the Courts below should, as far as may be practicable, pronounce 
their opinion on all the important points. 

Whore the suit is sought to be disposed of on a preliminary point of law, it must 
be done only on the assumption that the facts pleaded can be and are proved.^ 

2. Summons for settlement of issues only— Effect of. — Where the 
summons has been issued for the settlement of issues only, the Court may proceed to 
hear and dispose of the case if the parties are ready and willing to proceed.^ If, 
however, one of the parties objects to the adoption of such a procedure, the Court has 
no jurisdiction to proceed to dispose of the case.^ 

8. “And shall fix a day*’— Sub-rule (2). — The object of the Code in requiring 
a day to be fixed for the hearing of the case and all the evidence to bo adduced on 
that day is that parties may thus be confronted with each other and the whole evidence 
on either side be at ono and the same time before the Court.^ 


R. 4. [S* 155.] Where the summons has been issued for 
Failure to proauee the final disposol of the suit and either party fails 
eviaence. without Sufficient cause to produce the evidence 

on which he relies, the Court may at once pronounce judgment, or 
may, if it thinks fit, after framing and recording issues, adjourn 
the suit for the production of such evidence as may be necessary 
for its decision upon such issues. 

[1877, S. 155; 1859, S. 145.] 


2. (’22) AIB 1922 Mad 821 (322). 

3. (’21) AIB 1921 Pat 467 (467). 

4. (’IS) AIR 1916 Cal 87 (90). 

('83) AIB 1988 Oal 559 (559, 560). (Court has 
however such power irrespective of the provi- 
Biomi of the Code.) 

5. (’22) AIB 1922 PC 405 (408) : 60 Cal 248 ; 50 
Ind App 247 (PC). 

(’80) AIR 1980 Cal 787 (796) : 68 Cal 474. 

(’26) AIB 1926 Loh 125 (127, 128) : 7 Lah 42. 


6. (’66) 10 Moo Ind App 476 (488) (PC). 

7. (’66) 10 Moo Ind App 640 (568) (PC). 

NoU 2 


1. 1 Ind Jonr (09) 14: 1 Hyde 145 

2. (’16) AIB 1916 Mad 819 (819). 
”92) 16 Mad 198 (200). 

’74) 22 Suth W B 426 (427). 

'69) 1 N W P H C B 147 (148). 

Note 3 


1. (’71) 16 Suth W R 160 (161). 


0. IS R. 8 
Notes I'S 


0. 18 R. 4 



0.18R.« 
Rotes 1-8 


0. 16 R. 1 
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1. ** The Court may pronounce judgment/* 

2. ** Sufficient cauae.** 

3 • ^Lppeal* 

Other Topics ( miscellaneous) 

Court can dotermine preliminary issues first. See Note 1. 

Proviso to the Rule. See Note 2. 

1. " The Court may pronounce judgment.** — Even in a case in which the 
summons may have been issued for final disposal, the Court has a discretion to adjourn 
the case for the production of such evidence as may be necessary. Thus, if, after the 
written statement is filed, the suit is found to involve issues of a less simple character 
than might have been anticipated at the outset, it is desirable, in the interests of 
justice, that the discretion given to the Court by this rule should be so exercised as to 
ensure a fair trial and not to deny, in effect, the trial to the parties.^ 

Where a party fails, without sufficient cause, to produce his evidence on the 
date fixed for final disposal, and an adjournment is refused, the Court can at once 
pronounce judgment. But it cannot dismiss the suit for non-prosecution? 

2. Suffloient oauset ” — Where the plaintiff and the defendants were 
endeavouring to settle their differences by arbitration, and the plaintiff was told by 
one of the defendants that he would inform the Court of what was going on, in 
consequence of which plaintiff did not appear with his evidence on the day fixed, it 
was held that there was sufficient cause for the plaintiff not to be ready with his 
evidence.^ 

3« Appeals — A pronouncement of judgment under this rule is a decree and 
is appealable as such.^ 


ORDER XVI. 

Summoning and Attendance of Witnesses 

R. 1 . [S. 159.] At any time after the suit is instituted, 
to parties may obtain, on application to the 

to give eviaence or Gourt or to such officer as it appoints in this 
produce documento. summonses to persons whose attendance 

is required either to give evidence or to produce documents. 

[1877, S. 159; 1859, S. 149.] 


Loosl Amendments 

ALLAHABAD 

The following proviso shall be added : 

"Provided that no party who has l^egun to call his witnesses shall be entitled to 
obtain process to enforce the attendance of any witness against whom process has not 

Note 3 

1. (’04) SI Cal 150 (154). 

(’88) 1888 All W N 171 (171). (Dismiasal of suit 
for failuro to produce evidence must be taken to 
bo one under this rule.) 


Order IS Rule 4 — Note 1 

1. (’14) AIR 1914 Bom 46 (47): 88 Bom 877. 
(’67) 7 Suth W R 84 (84). 

2. (’29) AIR 1929 All 648 (648). 

Note 2 

1. (’87) 1887 All W N 105 (106). 



SUMMONING OF WITNESSES 


1771 


previously issued, or to call any witness not named in a list, which must be hied in 
Court before the hearing of evidence on his behalf has commenced, without an order of 
the Judge made in writing and stating the reasons therefor.” 

LAHORE 

Add the following proviso : 

'^Provided that no party who has begun to call his witnesses shall be entitled to 
obtain process to enforce the attendance of any witness against whom process has not 
previously issued, or to produce any witness not named in a list, which must bo filed 
in Court on or before the date on which the hearing of evidence on his behalf 
commences and befdre the actual commencement of the hearing of such evidence, 
without an order of the Court made in writing and stating the reasons therefor.” 

Note, — All the witnesses need not be named in the lists originally filed. A party can file his 
list up till the moment when he actually commences to lead evidcncc.l 

N..W.F.P. 

Substitute the following for Rule 1 : 

“1. (1) On such date as the Court may appoint and not later than 30 days after 
the settlement of issues, the parties shall present in Court a list of witnesses whom 
tlioy propose to call either to give evidence or to produce documents. 

(2) They shall not be permitted to call witnesses other than those contained 
in the said list, except with the permission of the Court and after showing good 
cause for the omission of the said witnesses from the list ; the Court granting such 
permission shall record reasons for so doing. 

(3) On application to the Court or such officer as it appoints in this behalf, 
the parties may obtain summonses for persons whose attendance is required in Court.” 
OUDH 

S^lbstitute for Rule 1, the following : 

“1, (1) The Court may, in any suit or class of suits, require any party to file by 
a date to be fixed by the Court, a list of witnesses whom he proposes to produce ; and 
may, if necessjiry, direct that such list be kept in a sealed envelope for such time as 
the Court considers desirable. 

Where such a list has been called for from any party, the latter shall not, 
except for special reasons, be permitted to summon or in'oduce as witness, any person 
whose name has not been entered in the list. 

(2) Subject to the provisions of sub-rule (l) the parties may, after the suit is 
instituted, obtain, on application to the Court or to such officer as it appoints in this 
behalf, summonses to persons whoso attendance is required either to give evidence or 
to produce documents.” 



1. Legislative changes. 

2. Scope of the Rule. 

3. When witness summons may be applied 

for. 

4. Summoning of a party as a witness. 


5. Refusal of summons. 

6. Remedy when summons is refused. 

7. Form of witness summons. See Form 

No. 13, Schedule I, Appendix B, 

8. Second appeal. See Note G. 

9. Revision. 


Other Topics (miscellaneous) 
Application— Time of. See Notes 3 and 5. 
May obtain. See Note 2. 


0. 18 R. 1 


Order 16 Rule 1 (Lahore). 

1. (*86) AIR 1986 Lah 488 (489). 
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0. 16 R. 1 
Notes 1-4 


1. Le^islatiYe changes. — 

The words / at any time after the suit is instituted” have been substituted for 
the words “after the summons has been delivered or sent for service on the defendant, 
whether it be for the settlement of issues only, or for the final disposal of the suit 
bofore the day fixed for such settlement or disposal.” 

For the effect of the change, see Note 3. 


2. Scope of the Rule. — This Order contains the necessary rules in the matter 
of enforcing the attendance of persons either to give evidence or to produce documents 
provided for in Sections 30 and 32, ante. Though the Court is bound to help the 
parties in this behalf,^ it is ordinarily for the parties to move the Court to take the 
necessary steps, ^ unless the Court chooses to act of its own motion under Buie 14, 
infra. 

The powers exercisable by Civil Courts under this Order have been conferred 
on the tribunals appointed under the undermentioned Acts.^ 


8. When wltnees summons may be applied for. — Section 159 of the Code 
of 1882 was differently worded as is shown in Note 1, supra. It was, however, held 
under that Code that an application under that Section could be made at any time 
before the party closed his case and not necessarily before the date of the first hearing.^ 
The present Code has clearly provided that an application under this rule can be made 
at any time after the institution of the suit. 

4. Summoning of a party as a witness. — The Code of 1859 had a special 


provision (Section 162) for summoning the 

Note 2 

1 . (’10) 5 Ind Cas 184 (185) (Cal). 

(’20) AIR 1926 Pat 645 (647). (Court may instead 
of summons, sedd a Court peon with an order 
to Collector for production of documents.) 

2. (76) 23 Suth W R 83 (84). 

(’27) AIR 1927 Lah 845 (846). 

[See (’38) AIR 1933 Mad 821 (822). (Party desir- 
ing the presence of the opposite party for giving 
ovidonce should take steps under this order 
and apply under O. 8 B. 1.)] 

3. The Administrator General’s Act (III of 1913), 

S. 46 ; The Bengal Agricultural and Sanitary 
Improvement Act (VI of 1920), S. 83 ; The 
Bengal Drainage Act (VI of 1880), S, 49 ; The 
Bengal Embankment Act (II of 1882), S. 82 ; 
The Bengal Estates Partition Act (V of 1897), 

S. 97 ; The Bengal Irrigation Act (III of 1876), 

S. 92 ; The Bengal Land Registration Act (VII 
of 1876), S. 68 ; The Bengal Sanitary Drainage 
Act (VIII of 1896), S. 29 ; The Ikngal Survey 
Act (V of 1876), S. 60; The Bengal Tenancy 
Act (VIII of 1886), 8. 58 (8) ; The Bihar and 
Orissa Municipal Survey Act (I of 1920), S. 7 ; 
The Bombay Land Revenue Code (V of 1879), 

S. 192 ; The Bombay Local Boards Act (VI of 
1928), S. 128 (2); The Bundolkhand Encum- 
bered Estates Act (I of 1903), S. 84 ; The 
Burma Boundaries Act (V of 1880), S. 16; The 
Burma Canal Act (II of 1906), S. 74 ; The 
Burma Forest Act (IV of 1902), S. 9 (b) ; The 
Calcutta Improvement Act (V of 1911), S. 70 
(c) ; The Calcutta Survey Act (I of 1687), S. 9; 
The Charitable and Religious Trusts Act (XIV 


opposite party as a witness in the case. 

of 1920), 8. li ; The Chota Nagpur Tenancy 
Act (VI of 1908), Ss. 263 and 265 (8) ; The 
Central Provinces Land Revenue Act (II of 
1917), S. 20; The Co-operative Societies Act (II 
of 1912), S. 42 (8); The Incumbered Estates Act 
— Broach and Kaira (Act XXI of 1881), S. 35 ; 
Tho Incumbered Estates Act— Sind. (Act XX of 
1896), S. 77 ; Tho Indian Income Tax Act (XI 
of 1922), S. 37 ; Tho Indian Mines Act (IV of 
1923), S. 21 ; Tho Indian Naturalization Act 
(VII of 1926), S. 11 ; The Indian Registration 
Act (XVI of 1908), S. 75 ; The Madras, 
Ganjam and Vizagapatam Act (XXIV of 1893), 

R. 16 ; The Madras Survey and Boundaries Act 
(VIII of 1928), S. 28; The Northern Indian Canal 
and Drainage Act (VIII of 1878), S. 69 ; The 
Official Trustees Act (II of 1913), 8. 20 ; The 
Orissa Tenancy Act (II of 1918), S. 67 (10); 
The Provident Insurance Societies Act (V of 
1912), 8. 19 (S) ; The Punjab Sikh Gurdwara 
and Shrines Act (VI of 1922), S. 24 (4) ; The 
United Provinces Canal Drainage Act (VIII of 
1878), S. 69 ; The United Provinces Land 
Revenue Act (III of 1901), S. 199 ; The United 
Provinces Minor Irrigation Act (I of 1920), 

S. 44 ; Tho United Provinces Town Improve- 
ment Act (VIII of 1919), S. 68 (o); The Work- 
men’s Compensation Act (VIll of 1928), S 28. 

Note 3 

1. (’68) 9 Suth W B 680 (582). 

’90) 1890 Bom P J 888 (888). 

’98 1898 Bom P J 419 (420). 

’91) 16 Bom 86 (86). 

[See also (’61) 6 Bom 184 (188). (Defendant's 
side not closed.)] 
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The Court bad a discretion in the matter of such summons and had to be satisfied that 
such evidence was material.^ There is nothing in this rule to prevent a party from 
examining his opponent as his witness in the case.^ See also Rule 21, infra. 

Si Refusal of summons. — The Court is bound to issue summons whore 
application is made at any time after the institution of the suit and before its final 
disposal^ provided the application made therefor is a proper one.^ It cannot be refused 
on the ground that such an application is too late, though it is within the discretion of 
the Court to refuse an adjournment of the hearing on the ground of want of diligence 
of the party The reason is that it is possible that the hearing may for some reason 
be adjourned or the' party may have his own facilities for the expeditious service of 
summons.* Rule 9, infra, which provides that summons must be served on the witness 
in sufficient time, is only a rule in favour of the witness and intended to induce due 
diligence in the party ; but it does not empower the Court to refuse to issue a witness 
summons on the ground of late application.* Nor can summons be refused on the 
ground that the evidence of a witness may not be beneficial to the party, ^ or that the 
witness had not been summoned before, or that the party had undertaken to bring bis 
witnesses,® or that steps were not taken by the party within a time fixed by the Court 
for that purpose.® 

This rule does not, however, take away thp inherent power of the Court to 
refuse witness summons in order to prevent an abuse of the process of the Court.'® 


Note 4 

1. (’60) C Suth W R 6.5 (06). 

(1864) 1 Suth W R 297 (298). 

(1805) 2 Suth W R 4 (4). 

(’72) 17 Suth W R 507 (508). 

(’74) 21 Suth 'W R 44 (44). 

(’67) 7 Suth W R 147( 147). 

2. (’IS) 20 Ind Caa 450 (451) : 16 Oudh Cas 145. 
(’69) 12 Suth W R 817 (318). 

(’75) 24 Suth W R 72 (78). (Ordinarily the Court 
must secure the evidence of the party, if 
required, before deciding the suit.) 

[See also (’83) AIR 1983 Mad 821 (822). (The 
procedure to examine a party is to take steps 
under this Order and not to appiv under 0. 8, 
Rule 1.)] 

Notes 

1. (’24) AIR 1924 Cal 971 (972). 

(’88) AIR 1933 Lah 588 (589). (Court refusing to 
summon proper witness acts with illegality.) 

( 25) AIR 1925 Bom 868 (368). 

(’33) AIR 1938 Nag 336 (337). (Resummoning for 
adjourned hearing.) 

(’66) 6 Suth W R 111 (111). 

11900) 180 PLR 152 (153). 

I ’22) AIR 1922 Pat 276 (278) : 1 Pat 644. 
i '74) 22 Suth W R 296 (296). (Defendant’s side 
not yet closed — Application a day before the 
bearing.) 

(’37) 167 Ind Cas 169 (169) (Lah). (The word 
“may” in 0. 16 R. 1 means “ it shall bo*law- 
ful.”) 

(See (’69) 11 Suth W R 418 (419).)] 

2. (’10) 8 Ind Cas 418 (420) (Oudh). (Witness list 
must contain proper particulars.)] 

[8e« also (’87) 167 Ind Cas 169 (169, 170) (Lah). 
(Unless the application on the face of it is 


frivolous and vexatious, the Court has n 
discretion but to summon the witnesses.)] 

3. (’29) AIR 1929 All 449 (451) ; 51 All 341. 
(’33) AIR 1983 Nag 336 (337). 

(’29) AIR 1929 Cal 4.59 (461). 

(’26) AIR 1926 fill 864 (364). 

(’25) AIR 1926 Lah 67 (07). 

(’21) 60 Ind Cas 656 (0.56) (Lah). 

(’76) 24 Suth W R 290 (291). 

(’94) 16 All 218 (219). 

(’16) AIR 1916 Pat 83 (33) : 1 Pat L Jour 173. 
(’29) AIR 1929 Pat 622 (623). 

(’10) 8 Ind Gas 418 (418) (Oudh). 

(’79) 3 Cal L Rep 509 (571). 

(’76) 25 Suth W R 71 (71). 

(’81) 7 Cal 7.80 (731, 782). 

(’21) 63 Ind Cas 736 (736) (Ixih). 

(’29) 114 Ind Cas 439 (440) (Lah). 

(’37) 167 Ind Cas 169 (170) (laih). 

[S«« olso (’81) 7 Cal 560 (665). 

(’68) 9 Suth W R 489 (489, 490). 

(’96) 1896 All W N 120 (120).] 

4. (’23) AIR 1923 Nag 58 (59). 

(’68) 9 Suth W R 680 (632). 

(’09) 4 Ind Cas 797 (799) : 5 Nag L R 181. 

5. (’85) 9 Bom 808 (810). 

6. (’26) AIR 1925 lah 572 (572). 

(’71) 16 Suth W R 447 (448). 

[See (’04) 6 Bong L R App 10 (10).] 

7. (’27) AIR 1927 Lah 281 (281). 

(’10) 6 Ind Cas 184 (186) (Cal). 

(’28) AIR 1923 Nag 58 (69). 

8 . (’82) 6 Bom 742 (748). 

9. (’31) AIR 1931 Lah 185 (186). 

10. (’70) 14 Suth W R 66 (67, 68). 

’05) 28 Mad 28 (38, 84, 36). 

’24) AIR 1924 Lah 647 (649). 

[See also (’26) AIR 1926 Cal 1 (36).] 


0. 18 R. 1 
Notes i>8 
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0. 16 B. 1 
Notes 9r9 


0. 16 R. lA 
(Bombay) 


0. 16 R. lA 
(Sind) 


0. 16 B. 2 


6. Bemedy vhen sammons Is refused. ~ An order refusing an application 
for witness summons is not oiyen to appeal ; but its correctness can be questioned in 
an appeal from the decree in the suit and subject to the limitations prescribed in 
Sections 99 and 105 of the Gode.^ The High Court may, in a proper case, interfere 
even in a second appeal^ provided the appellant had insisted on his right in both the 
lower Courts.*'* 

7. Form of vitness sammons. — See Form No. 13 in Appendix B of the 
First Schedule. 

8. Seoond appeal. — See Note 6 above. 

9. Revision. — An order wrongly refusing an application may be a material 
irregularity in the exercise of jurisdiction and in that case will bo open to revision.^ 


Local Amendments 

BOMBAY 

The following shall be added as Buie 1 A : 

“lA. — (l) The Court may, on the application of any party for a summons for 
the attendance of any person, permit that service of such summons shall be effected 
by such party. 

(2) When the Court has diitected service of the summons by the imrty applying 
for the same and such service is not effected, the Court may, if it is satisfied that 
reasonable diligence has been used by such party to effect such service, permit service 
to be effected by an officer of the Court.” 

SIND 

Add the following as Eule lA, after Rule 1 : 

”1A. — The Court may, on the application of any party for a 'summons for the 
attendance of aiiy person as a witness, permit that service of such summons shall be 
effected by such party.” 


R. 2. [S* 160.] ( 1 ) The party applying for a summons 
-- ^ shall, before the summons is granted and within 

b« Mid into Court on a period to be fixed, pay into Court such a sum 
of money as appears to the Court to be sufficient 
to defray the travelling and other expenses of the person summoned 
in passii^ to and from the Court in which he is required to attend, 
and for one day’s attendance. 

( 2 ) In determining the amount payable under this rule, the 
Expert. Court may, in the case of any person summoned to give 
evidence as an expert, allow reasonable remuneration 
for the time occupied both in giving evidence and in performing 


Note S 

1. (’94) 1C All 218 (220). 

(’96) 1896 All W N 120 (120, 121). (BeiuHil to 
gammon gome of the witnegees — Appeal from 
decree in auit — Order refuging to gummon wit- 
negg queetionod.) 


2. (’74) 22 Suth W B 296 (296). 

3. (’69) 11 Suth W B 418 (419). 

Note 9 

1. (’85) 9 Bom 808 (810). 

(’21) 60 Ind Oas 666 (656) (Loh). 

[S<« also (’87) 167 Ind Gag 169 (170) (Lah).] 
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any work of an expert character necessary for the case. 

( 3 ) Where the Court is subordinate to a High Court, regard 
Scale of . ... fixing the scale of such expenses, 

to any rules made in that behalf. 

[1877, S. 160; 1859, S. 151.] 

Local Amendments 

ALLAHABAD 

To Buie 2, add : 

“(4) This rule shall not apply, in cases to which Government is a party, in the 
case of witnesses who are Government servants whose salary exceeds Es. 10 per 
ruensem and who are summoned to give evidence in their public capacity at a Court 
situated more than five miles from their headquarters/* 

BOMBAY 

. Insert as proviso to sub-rule (1) : 

“Provided that where Government or a public officer being a party to a suit or 
Iiroceeding as such public officer supixjrted by Government in the litigation, applies for 
a summons to any public officer to whom the Civil Service Begulations apply to give 
evidence of facts which have come to his knowledge, or of matters with which ho has 
had to deal, as a public officer, or to produce any document from public records, the 
Government or the aforesaid officer shall not be required to pay any sum of money on 
account of the travelling and other expenses of such witness/* 

CALCUTTA 

Cancel clauses (1) and (2) and substitute the following : 

“(1) The Court shall fix in respect of each supimons such a sum of money as 
appears to the Court to be sufficient to defray the travelling and other expenses of 
the persons summoned in passing to and from the Court in which he is required to 
attend, and for one day's attendance. 

(2) In fixing such an amount the Court may, in the case of any person 
summoned to give evidence as an expert, allow reasonable remuneration for the time 
occupied both in giving evidence and in performing any work of an expert character 
necessary for the case. 

UHORE 

Add the following exception to Buie 2 (1) : 

^'Exception, — When applying for a summons for any of its own officers, 
Government will bo exempt from the operation of clause (1).’* 

NAGPUR 

Add the following as an exception to Buie 2 (1) : 

^'Exception, — When applying for a summons for any of its own officers. 
Government will be exempt from the operation of sub-rule (1)/* 

PATNA 

Add the following proviso to Buie 2 (1) : 

“Provided that the Secretary of State shall not be required to pay any expenses 
into Court under this rule when he is the party applying for the summons, and the 
IKjrson to be summoned is an officer serving under Government, who is summoned to 
give evidence of facts which have come to his knowledge, or of matters with which he 
Inxs had to deal, in his public capacity.’* 


0. 16 R. 2 
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RANGOON 

(1). Add the followiDg to Rule 2 ( 1 ) : 

Provided that in cases to which Government or a local authority is a par^; 

( a) No payment into Court will be required for the travelling and other expenses 
of a servant of Government or of local authority who may be required to be summoned 
at the instance of Government or the local authority prospectively to give evidence in 
the official capacity ; 

(b) The amount to be paid into Court for the travelling and other expenses of a 
servant of a Government or of a local authority whose salary exceeds Bs. 10 and who 
may be required to be summoned at the instance of a party other than the Government 
or the local authority respectively to give evidence in his official capacity in a Court 
situated at a distance of more than five miles from his headquarters shall be equivalent 
to the travelling and halting allowances admissible under the rules applicable to him 
in his official capacity.** 

(2), For sub-rule (3) substitute the following : 

“(3) Subject to provisions of sub-rule (2), travelling and other expenses of 
witnesses, in Courts subordinate to the High Court other than the Court of Small 
Causes of Rangoon, shall be payable on the following scale : 

(1) Ordinary labouring classes. — The actual faro to and from the Court by 
the lowest class for journeys which were or could have been performed by public 
conveyance as defined in Burma Travelling Allowance Rule 6 (12); or where the journey 
could not have been performed by public conveyance, actual travelling expenses 
reasonably incurred not exceeding Re. 1-4-0 a day by boat and annas Uvo a mile by 
road; and an allowance for each day*s absence from home of annas six to those who are 
residents of places other than the place whore the Court is held, and of annas four to 
those who are residents of the place where the Court is hold. 

(2) Petty village officers. — The same rates as above for journeys which 
were or could have been performed by public conveyance as defined in Burma Travelling 
Allowance Rule 6 ( 12 ), or actual travelling expenses rea.sonably incurred not exceeding 
Re. 1-4-0 a day by boat and annas two a mile by road ; and an allowance of annas eighi 
for each day’s absence from home. 

(3) Persons of higher ranks of life, such as Clerks, Tradespeople, Village 
Headmen, Headmen of Circles and Members of Circle Boards. — Third class fare to 
and from the Court for journeys which were or could have been performed by public 
conveyance as defined in Burma Travelling Allowance Rule 6 ( 12 ) ; or where the 
journey could not have been performed by public conveyance, actual travelling expenses 
reasonably incurred not exceeding Rs. 2-8-0 a day by boat and annas two a mile by 
road; and an allowance not to exceed, except in special cases. Re. 1 for each day’s 
absence from home : 

Provided that the second class fare by public conveyance may be paid in any 
case in which the Court is satisfied that the witness is a person who ordinarily travels 
by second class and did actually travel by that class. The Court should certify that it 
is so satisfied in all cases in which second class fare is paid. 

(4) Members of District Councils, persons paying income-tax on Bs. 30QQ 
per annum or more, and other persons of equal or superior stapus. The ftotual 
travelling expenses reasonably incurred to and from the Court with an aUpwanoe 
according to circum 8 tances 4 not to exceed, except in very special cases, Rs. 2 fprenol^ 
day’s absence from home. 



1777 


IBXPW^S OF WITKE8S 


(5) Witnesses folloxoing any profession such as medicine or law. — A special 
tdlowanoe according to circumstances, which is not to exceed Bs. 3, unless the witness 
is called to give expert evidence. In determining the amount payable under this rule the 
Oourt may, in the case of any person summoned to give evidence as an expert, allow 
reasonable remuneration for the time occupied both in giving evidence and in performing 
any work of an expert character necessary for the case. 

(6) Lodging allowance. — In addition to the above, a lodging allowance not 
exceeding, except in special cases, annas thirteen for persons in class (3) and Be. 1-10-0 
for persons in classes (4) and (6) may be allowed for each night necessarily spent away 
from home if the Oourt is satisfied that the witness had to pay for his night's lodging. 
When an amount exceeding this scale is sanctioned as a special case, it shall not exceed 
the actual amount spent and the Court must bo satisfied that such expenditure was. 
necessary. 


Provided that — 

( i) a servant of Government or of a local authority whose salary exceeds 

Bs. 10 per mensem giving evidence in his official capacity in a suit to 
which Government or the local authority respectively is a party — 

(a) when giving evidence at a place more than five miles from his 
headquarters, shall not receive anything under these rules, but shall 
be given a certificate of attendance ; 

(b) when giving evidence at a place not more than five miles from his 
headquarters, shall, in cases where the Court considers it necessary, 
receive under these rules actual travelling expenses, but shall not 
receive subsistence, special or expert allowances. 

( ii) a servant of Government or of a local authority whose salary does not 
exceed Bs. 10 j)or mensem, giving evidence in his official capacity, shall 
receive his expenses from the Court. 


[Note, — When the journey has to bo performed partly by rail or steam-boat 
and partly by road or boat, the fare shall be paid in respect of the former and the 
mileage or boat allowance in respect of the latter part of the journey. ] 

Bailway servants summoned by a Civil Court as witnesses, and travelling by 
rail to attend the Court, shall bo paid the railway fare to which they are entitled under 
the rules for the payment of witnesses without regard to the fact that they may have 
travelled under a pass and not on actual payment of the fares." 

SIND 

Insert the following as proviso to sub-rule (1) : 

" Provided that where Government or a public oflicor being a party to a suit or 
proceeding as such public officer supported by Government in the litigation applies for 
a summons to any public officer to whom the Civil Service Regulations apply to give 
evidence of facts which have come to his knowledge, or of matters with which he has 
had to deal as a public officer, or to produce any document from public records, the 
Government or the aforesaid officer shall not bo required to pay any sum of money on 
account of the travelling and other expenses of such witness." 


1. LegitUUve changes. 

2. Applicability ef the Rule to Chartered 

High Courts. 

3. Expenses of witnesses. 

4. Remedy where the expenses are not 
paid. 


5. Effect of non-service of summons owing 

to the default of process server. 

6. Government servants summoned as wit- 

nesses, if entitled to salary during absence 
on summons. 


0. 16 S. 2 


3CPC. 112. 
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0. 16 B. 2 
NotM 1*6 


0. 16 B. 8 


Other Topics ( miscellaneous) 

ConBiderations in fixing the scale of expenses. Party making duo payment not responsible for 
See Note 8. service. See Note 6. 

1. Le^islatlYe changes. — Sub-rule (2) is new. 

2. Applicability of the Rule to Chartered High Courts. — This rule does 
not apply to Chartered High Courts. See Order 49 Rule 3. 

8. Expenses of witnesses. — A witness is entitled to be paid his travelling 
and other expenses for his attendance in Court. But except as provided for in sub-rule* 
(2), no witness is entitled to any. compensation for loss of time^ or to any special amount 
on the ground of status? though the expenses may be claimed suitable to the rank or 
status of the witness.^ The right to claim expenses is not lost by the fact of the witness 
having attended and given evidence before making the claim,* or of his having been 
called by one party and examined by the opposite party.* The Court must give the 
party a reasonable time for payment of the amount of expenses into Court.® 

4. Remedy where the expenses are not paid. — The remedy of the witness 
whose expenses are not paid is by an application to the Court and not by a separate suit.^ 

See also Rule 4. 

5. Effect of non-serYice of summons owing to the default of the prooess- 
serYer. — If the party duly pays the necessary fees into Court, he is not answerable 
for the non-service of the summons owing to the default of the process-server.^ A 
dismissal of the plaintiff's suit by reason of the plaintiff's witnesses not appearing owing 
to the default of the process-server in serving the summons on them, is illegal.® It is 
otherwise if the fees are not duly paid.® 

6. OoYcrnment cerYantc summoned as witnessesi if entitled to salary 
during absence on summons. — Government servants summoned as witnesses are 
not entitled to the payment of any salary as part of the expenses inasmuch as the 
Government does not deduct any salary for such absence.^ 


R. 3. [S- 161.] The sum so paid into Court shall be ten- 
dered to the person summoned, at the time 
** expend, to serving the summons, if it can be served 
personally. 


[1877, S. 161; 1859, S. 151.] 

Ordor 16 Rule 2 — Note 3 

1 . (1866) 2 Hyde 236 (236). 

(’ll) 12 Ind Gas 190 (190). (Chief officer of muni- 
cipality — Summons to produce documents— Not 
entitled to search fee.) 

2. (’22) AIB 1922 Bom 116 (117) ; 46 Bom 89. 
(Pleader as witness of facts — No export — No 
claim on account of status.) 

3. (’78) 19 Suth W B 78 (78). 

4. (’80) 4 Bom 619 (621). 

(’04) 28 Bom 647 (648). 

5. (’04) 28 Bom 647 (649, 660). 

6 . (’24) AIR 1924Nag27l(276) : 20 NagLB 181. 


[See (’68) 9 Suth W B 127 (128).] 

Note 4 

1. (’66) 6 Suth W R 8 0 0 Bef 6 (7). 

[See however (’07) 17 Mad L Jour 148(148, 144). 
(But a suit lies to recover money paid to a wit-- 
ness for expenses if he does not attend.)] 

Note 5 

1. (’71) 16 Suth W B 88 (80). 

2. (’26) AIB 1926 Lah 296 (206). 

3. (’26) AIR 1926 Lah 467 (468). 

(’72) 18 Suth W R 16 (18, 19). 

Note 6 ■ 

1. (’28) 88 Oal L Jour 149 (149, 1«^, . 
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Looal Amendments 

BOMBAY 

Insert the proviso : 

“Provided that where the witness is a public officer to whom the Civil Service 
Begulations apply and is summoned to give evidence of facts which have come to his 
notice or of facts with which he has had to deal, in his official capacity, or to produce 
a document from public records, the sum payable by the party obtaining the summons 
on account of his travelling and other expenses shall not be tendered to him. 
CALCUTTA 

Substitute the following for Buie 3 : 

“3. The sum so fixed shall be tendered to the person summoned, at the time of 
serving the summons, if it can be served personally.'* 

LAHORE 

For Buie 3, substitute : 

“3. (1) The sum paid into a Court shall, except in the case of a Government 
Tender of expenses to servant, be tendered to the person summoned, at the time of 
witness, serving the summons if it can be served personally. 

(2) When the person summoned is a Government servant, the sum so paid into 
Court shall be credited to Government. 

Exception, — (1) In cases in which Government servants have to give evidence 
at a Court situate not more than five miles from their headquarters, actual travelling 
expenses incurred by them may, when the Court considers it necessary, be paid to 
them. 

Exception, — (2) A Government servant, whose salary does not exceed Es. 10 
per mensem^ may receive his expenses from the Court." 

NAGPUR 

For Buie 3, substitute the following : 

“3. (1) The sum so paid into Court shall, except in case of a Government 
^ servant, bo tendered to the person summoned, at the time of serving the summons, if 
it can be served personally. 

(2) When the person summoned Is a Government servant, the sum so paid into 
Court shall be credited to Government, 

Exception,---{l) In cases in which Government servants have to give evidence 
at a Court situate not more than five miles from their headquarters, the actual 
travelling expenses incurred by them may, when the Court considers it necessary, be 
paid to them. 

Exception,^[^) A Government servant whose salary does not exceed Bs. 10 per 
mensem may receive his expenses from the Court." 

PATNA 

Add the following as proviso : 

“Provided that when the person summoned is an officer of Government, who 
has been summoned to give evidence in a case to which Government is a party, of facts 
which have come to his knowledge, or of matters which he has had to deal, in his 
public capacity, then— 

(i) ii the officer's sc^ry does not exceed Bs. 10 a month, the Court shall at 
the time of the service of the summons make payment to him of his expenses as 
determined by Bale 2 and recover the amount from the Treasury ; 

(ii) if the officer's salary exceeds Es. 10 a month, and the Court is situated not 


0. 18 K. 8 
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0 . 161.8 more than 5 miles from his headquarters, the Court may, at its discretion on his 
Hots 1 appearance, pay him the actual travelling expenses incurred ; 

(in) if the officer’s salary exceeds Bs. 10 a month and the Court is situated 
more than 5 miles from his headquarters, no payment shall be made to him by the 
Court. In such cases any expenses paid into Court under Buie 2 shall be credited to 
Government.” 

RANGOON 

Add the following : 

"'This rule does not apply, where the person summoned is a servant of Govern, 
ment or of a local authority summoned to give evidence in his official capacity in a case 
to which the Government or the local authority respectively is a party.” 

SIND 

Insert the following as proviso : 

“Provided that where the witness is a public officer to whom the Civil Service 
Begulations apply and is summoned to give evidence of facts which have come to his 
notice, or of facts with which he has had to deal in his official capacity, or to produce a 
document from the public records, the sum payable by the party obtaining the summons 
on account of his travelling and other expenses shall not be tendered to him.” 

1. Witness’s ri^ht to olaim expenses. — See Buie 2 Note 3. 


0. 16R. i R. 4. [S* 162.] ( 1 ) Where it appears to the Court or to 

Procedure where in- such officor as it appoints in this behalf that the 
•uttcient turn paid in. Oourt is not Sufficient to cover 

such expenses or reasonable remuneration, the Court may direct 
such further sum to be paid to the person summoned as appears to 
be necessary on that account, and, in case of default in payment, 
may order such sum to be levied by attachment and sale of the 
moveable property of the party obtaining the summons; or the 
Court may discharge the person summoned, without requiring him 
to give evidence; or may both order such levy and discharge such 
person as aforesaid. 

( 2 ) Where it is necessary to detain the person summoned 
_ , for a longer period than one day, the Court 

Expenses of witneMes « , i. -i i i. 

detained more than one may, from time to time, Order the party at 
whose instance he was summoned to pay into 
Court such sum as is sufficient to defray the expenses of his deten- 
tion for such further period, and, in default of such deposit being 
made, may order such sum to be levied by attachment and sale of 
the moveable property of such party; or the Court may discharge 
the person summoned without requiring him to give evidence; or 
may both order such levy and discharge such person as aforesaid. 
[1877, S. 162; 1859, S. 151.] 
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CALCUTTA 


Local Amendments 


Cancel clause (1) and substitute therefor the following : 

“(1) Where it appears to the Court or to such officer as it appoints in this 
behalf that the sum so fixed is not sufficient to cover such expenses or reasonable 
remuneration the Court may direct such further sum to be paid to the person summoned 
as appears to be necessary on that account, and in case of default in payment, may 
order such sum to be levied by attachment and sale of the moveable property of the 
party obtaining the summons; or the Court may discharge the person summoned 
without requiring him to give evidence ; or may both order such levy and discharge 
such person as aforesaid.” 


LAHORE 

After the word “summoned” where it first occurs in Rule 4 (1), insert : 
“or, when such person is a Government servant, to be paid into Court,” 

NAGPUR 

After the word “summoned” where it first occurs in Rule 4 (1), insert : 
“or, when such person is a Government servant, to be paid into Court,” 


0. 16 R. « 
Notofl 1-4 


1. Scope of the Rule. 

2. Ezpenaei of wltneuec detained more 
than one day — Sub-rule (2). 


3. Direction to witnem to appear 

on the adjourned date. 

4. Realization of ezpenaea ordered. 


Scope of the Rule. — This rule lays down the procedure for the recovery 
of the expenses or the remuneration of a witness whore an insufficient sum has been 
paid in or where he is detained for more than one day} On default of payment* 
provision is made also for the discharge of the witness without requiring him to give 
evidence, 

2. Expenses of witnesses detained more than one day— Sub-rule (2). — 

If the attendance of a witness is required for a longer period than one day, the Court 
may order payment of the sum required from time to time ; and, if such payment is 
not made, the witness may be discharged.^ 

8. Direction to witness to appear on the adjourned date. — If on the 

day a witness attends Court in pursuance of summons, the case is not reached, the 
Court may require him to attend on the date of the adjourned hearing.' 


4. Realization of expenses ordered. — The realization of the expenses duo 
to a witness should be by way of execution of the order against the party liable to 
pay' or, his legal representative® and in the manner provided for by this rule. The 
immovable property of the party cannot be proceeded against.® 


Order 16 Rule 4-^Nete 1 

1. (*07) 17 Mad L Jour 435 (486). 

Note 2 

1. ('66) 5 Bath W R 8 G G Ref 6 (7). 

Note 3 

1. (*01) 24 Mad 200(201). (And a frosh summons 
is not necessary.) 

(’12) 15 Ind Gas 867 (868) (Mad). (But the Court 
is not bound to.) 


[See also (’12) 16 Ind Gas 986 (986) (Mad).] 

[See contra (’69) 5 Mad H G R 182(184). (Now 
obsolete.)] 

Note 4 

1. (*10) 5 Ind Gas 742 (748) (Mad). (Order under 
this rule executable.) 

(’66) 5 Suth W R S G C Ref 6 (7). 

2. [See (*12) 17 Ind Gas 293 (294) (Mad).] 

3. (’21) AIR 1921 Cal 430 (431). (S. 36 is excluded 
by the spocifio provision in this rule.) 
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o^ieitu 

(Muim) 


Local AOMiidment 

MADRAS 

Insert the following as Buie 4A : 

''4A — ^'tl) Notwithstanding anything contained in the foregoing rules, in any 
Special provision for pubUo suit by or against the Secretary of State for India in 


fiervantfl Bummoned as vrit* 
nesses in suits to which the 
Government is a party. 


Council, no payment in accordance with Buie 2 or Buie 4 
shall be required when an application on behalf of Govern, 
ment is made for summons to a Government servant whose 
salary oxbeeds Bs. 10 per mensem and whose attendance is required in a Court situate 
more than five miles from his he^quarters ; and the expenses incurred by Government 
in respect of the attendance of the witness shall not be taken into consideration in 
determining costs incidental to the suit. 

(2) When any other party to such a suit applies for a summons to such an 
officer, he shall deposit in Court along with his application a sum of money for the 
travelling and other expenses of the officer according to the scale prescribed by the 
Government under whom the officer is serving and shall also pay any further sum 
that may be required under Buie 4 according to the same scale ; and the money so 
deposited or paid shall be credited to Government. 

(3) In all cases where a Government servant appears in accordancqi with this 
rule, the Court shall grant him a certificate of attendance.” 


0, 16 B. 5 


R. 5. [S- 163.] Every summons for the attendance of a 

Time place end pur* OVidonCe OT to produCO a 

poM ef a^dance to be documeut shall Specify the time and place at 
specified meammone. -vyhich he is required to attend, and also 

whether his attendance is required for the purpose of giving 
evidence or to produce a document, or for both purposes; and any 
particular document, which the person summoned is called on to 
produce, shall be described in the summons with reasonable 
accuracy. 

[1877, S. 163; 1859, 8. 152.] 


3. Whers the hearing it postponed. 

Note 8 to Buie 4 and Buie 16. 


See 


1. Contents of fummonta 

2. Failure to specify the place of appearance. 

1. Contents of sammons. — A summons should contain the necessary 
particulars of time and place of attendance^ and of the documents to be produced.^ 
In fixing the time for the attendance of public officers as witnesses, sufficient 
consideration must be given to the exigencies of public duties.^ 

2, Failare to specify the place of appearance. — A witness cannot be held 
liable for non-compliance with the summons where it is defective in particulars of time 
or placo.^ See Buie 15, infra. 


Order 16 Rule 5 — Note 1 

1. (’88) 6 All 7 (8). 

2. (1864) 1864 Sutli W B Gap No. 164 (165). 
[dfss also (18) 12 Ind Cas 190 (190) : 6 Sind 
LB 44. 


(Documents specified only need be produced.)] 

3. (’70-71) 6 Mad H 0 B App Side Buling VL. 

Note 2 

1. (’88) 6 All 7 (8). 
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8. When the hearing Is postponed. — See Note 3 to Bole 4, supra and 
Bole 16, infra. 

R. 6. [S. 164.] Any person may be summoned to produce 
SummoM to produce » documeut, without being summoned to give 
document. evidence; and any person summoned merely to 

produce a document shall be deemed to have complied with the 
summons if he causes such document to be produced instead of 
attending personally to produce the same. 

[1877, S. 164; 1859, S. 153; R. S. C., 0. 37 R. 7.] 

1. Soops. — It is open to a witness to produce documents at the hearing though 
he has not been summoned to produce thom.^ 

Where anything has to be done before a document can be produced under this 
rule, it must be done by the party and not the Court.* 


R. 7. [S. 165.] Any person present in Court may be 
required by the Court to give evidence or to 
produce any document then and there in his 
possession or power. 

[1877, S. 165.] 


Power to require perMui 
present in 0>urt to give evi< 
Aence or produce document 


1. Soopa. — This rule is subject to Sections 130 and 131 of the Evidence Act 
under which persons who are not parties to the suit cannot be compelled to produce 
particular documents.^ It is left to the discretion of the Court to act under this rule.^ 


Local Amendment 

CALCUTTA 

Insert the following as Buie 7A ! 

“7A. (i) Except where it appears to the Court that a summons under this 
Order should be served by the Court in the same manner as a summons to a defendant, 
the Court shall make over for service all summonses under this Order to the party 
applying therefor. The service shall be effected by or on behalf of such party by 
delivering or tendering to the vntness in person a copy thereof signed by the Judge 
or such officer as he appoints in this behalf and sealed with the seal of the Court. 

(ii) Buies 16 and 18 of Order 6 shall apply to summons personally served 
under this rule, as though the person effecting service were a serving officer. 

( Hi) If such summons, when tendered, is refused or if the person served refuses 
to ngn an acknowledgment of service or if for any reason such summons cannot be 
served personally, the Court shall, on the application of the party, re-issue such 
summons to be served by the Court in like manner as a summons to a defendant.” 


Order 16 Rub 6 — Note 1 

1. (’36) AIR 1936 Cal 1149 (1161). 

2. (’70) 2 N W P H 0 B 310 (218). (Sanction of 
CoTcmment (whioh is necessaiy) to an officer 
in the Telegraph Department for p^udng a copy 


of a message that passed through his office.) 

Order 16 Rule 7 — Note 1 

1. (’ll) 11 Ind Obs 794 (796) (Oal). 

2. (’08) 4 Nag L B 139 (138). 


0.18 R. 8 
Note 8 

0. 18 R. 8 


0. 18 R. 7 


0. 16 R. 7A 
(Calcutta) 
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0.1d % B 


Summons how served. 


R. 8. [S. 166.] Every summons under this Order shall 
be served as nearly as may be in the same 
manner as a summons to a defendant, and the 
rules in Order V as to proof of service shall apply in the case of all 
summonses served under this rule. 

[1877, S. 167; 1859, S. 154.] 


Local AmendmentB 

ALLAHABAD 

After “this Order*’ and before “shall be served**, add “may by leave of the 
Court be served by the party or his agent, applying for the same, by personal service 
and failing such service.** 

CALCUTTA 

Cancel Buie 8 and substitute therefor the following : 

“8. (1) Every summons under this Order not being a summons made over to a 
party for service under Buie 7 A (i) of this Order, shall be served as nearly as may 
be in the same manner as a summons to a defendant, and the rules in Order 5 as to 
proof of service shall apply thereto. 

(2) The party applying for a summons to be served under this rule shall,, 
before the summons is granted and within a period to be fixed, pay into Court the 
sum fixed by the Court under Buie 2 of this Order.** 

N.-W.F.P. 

Add the following : 

“Frovidod that such summons shall ordinarily be made over, for service to the 
party calling the witnesses, and his affidavit shall be considered sufficient proof of 
service ; provided further that he shall, for sufficient reasons, be entitled to apply to 
the Court to have the summonses served through its agency.** 

OUOH 

Add the following provisos : 

“Provided that any party may, with the sanction of the Court, himself or by 
his agent effect service on his own witness, as if be were an officer of the Court, but in 
this case no diet money paid to a witness by a party or by his agent shall be included 
in the costs of the suit unless the witness verifies such payment before an officer of the 
Court : 

Provided also that the special procedure for the service of summons upon 
defendant under Order 5 Buie 20A (1), shall not apply to service of summons under 
this Order.** 

PATNA 

Add the following : 

“Provided that a summons under this Order may by leave of the Court be 
served by the party or his agent, applying for the same, by personal seryioe. If such 
service is not effected and the Court is satisfied that reasonable diligenoe has been 
used by the party or his agent to effect such service, then the summons shall be served' 
by the Court in the usual manner.** 

RANGOON 

if the following proviso ; 

“Provided that, at the request of a party or his pleader, Bummeug'^ld^ 
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flenrice on a witness or witnesses, whose attendance is required by such party, may 
be delivered to such party or his pleader for service by a person employed by such 
party or his pleader, and the rules in Order 5 as to service and proof of service shall 
apply in such case as if the person employed by such party or his pleader to effect 
service were the officer of the Court whose duty it is to effect service of summons." 


R. 9. [S. 167.] Service shall in all cases be made a suffi- 
Time for aorving ‘ before the time specified in the summons 

fummoiu. for the attendance of the person summoned, to 

allow him a reasonable time for preparation and for travelling to 
the place at which his attendance is required. 

Local Amendment 

RANGOON 

Add the following : 

"Where the person summoned is a public officer or servant of a Railway 
Company, sufficient time shall also be allowed in order to give the witness an 
opportunity of communicating with his departmental superior, so as to arrange for the 
discharge of his duties during his tem^Kirary absence from bis post." 


R. 1 O. [S* 168.] (1) Where a person to whom a summons 

Procedure where wit- issued either to attend to give ovi- 

neit f«ib to comply with donco or to produco a document fails to attend 
or to produce the document in compliance with 
such summons, the Court shall, if the certificate of the serving- 
officer has not been verified by affidavit, and may, if it has been so 
verified, examine the serving-officer on oath, or cause him to be so 
examined by another Court, touching the service or non-service of 
the summons. 

(2) Where the Court sees reason to believe that such evi- 
dence or production is material, and that such person has, without 
lawful excuse, failed to attend or to produce the document in 
compliance with such summons or has intentionally avoided service, 
it may issue a proclamation requiring him to attend to give 
evidence or to produce the document at a time and place to be 
named therein; and a copy of such proclamation shall be affixed on 
the outer door or other conspicuous part of the house in which he 
ordinarily resides. 

('S) In lieu of or at the time of issuing such proclamation, 
or at any time afterwards, the Court may, in its discretion, issue a 


0 . 16 B.S 


0 . 16 ]L» 


0.1SB.1» 
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0.16B. 10 
Hole 1 


warrant, either with or without bail, for the arrest of such person, 
and may make an order for the attachment of his property to such 
amount as it thinks fit, not exceeding the amount of the costs of 
attachment and of any fine which may be imposed under rule 12 : 

Provided that no Court .of Small Causes shall make an order 
for the attachment of immoveable property. 

[1877, S. 168; 1859, S. 159 ; R. S. C., 0. 37 R. 8.] 

Local Amendment 

ALLAHABAD 

In sub-rule (1) substitute a colon for the full stop after the word ‘‘summons” 
and add the proviso : 

“Provided that* the Court need not examine the serving officer if the person has 
been summoned only to produce a document and has attended and admitted receipt of 
the summons but has failed to produce the document.” 

In sub-rule (2) : 

(a) between the word “proclamation” and the word “requiring,” insert the 
words, “or, if ho is present, an order in writing to be signed by him” ; 

(b) for the words “and a copy of such proclamation” substitute the words, 
“and a copy of the proclamation if issued.” 

In sub-rule (3) between the word “proclamation” and the words “or at any time 
afterwards” insert the words, “or an order in writing.” 


1. Scope end epplicebility of the Rule. 

2. ^‘Without lawful excuse.** 

3. Issue of proclamation — Sub-rule (2). 


4. Issue of warrant of arrbst — Sub-rule (3). 
4a. Order for attachment of property — • 

Sub-rule (3). 

5. Appeal. 


Other Topics ( miscellaneous) 

Clause (1). See Note 1. 

Duty of ^ttlement Courts. See Note 1. 

May issue. See Note 1. 

!• Scope and applicability of the Role. — This rule is intended to enable 
the Court to help the parties by compelling the obedience of reooloitrant vritnesses.^ 
The rule becomes applicable only where the Court finds that the summonses haye 
been duly served* as is indicated in sub-rule (1). It has no appUoation where there has 
been no summons’ or where the summons has not been returned* or where the witness 
attends or produces the document on the required date though he had refused the 
summons.* The rule being of a highly penal nature, the procedure laid down in 
sub-rule (1) must be strictly followed Wore a Court finds whether the summons was 
served or not.* The Nazir’s report is not legal evidence on this point.^ 

Ordw 16 Ride 10 — Note 1 meat Courts.) 

1. (’66) 6 Suth W R 14 (16). 4. ('69) 11 Suth W R 99 (99). 

[S«« ('66) 6 Suth W R Act X, 49 (60).) 8. ('28) AIR 1929 Lah 469 (469). 

ISee also ('67) 7 Suth W R 619 (620) (FB). 6 . (’99) 8 Cal W N 807 (810). 

(Court can even send them for trial hefoie (’17) AIR 1917 Lah 281 (281). (Issueof a vrsnant 
Magistrate.)) without an affidavit or eTawinati^. of 

('87) AIR 1987 Mad 811 (818). (Purpose . is to the serving officer illegal), 
vindicate authority of Court.)) [See however ('06) 27 All 491 (40ffi. (A case of 

2. (’67) 7 Suth W R Cri Rul 60 (60). criminal revision.)) 

3. (’16) AIR 1916 Cal 421 (422).( Duty of Settle- 7. (’86)6 Suth W R Act X, 92 (98)v / 
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As a general rule, it is lor the party to move the Court to issue one or more of 
the coercive processes under this rule’ though the Court is not precluded from fa>-ifing 
action stto motu^ In either case, both the conditions precedent laid down in 
sub-rule (2) must be satisfied before any coercive action is taken.*’ If the conditions are 
not satisfied, the party is entitled only to a fresh summons.** Even where both the 
conditions are satisfied, it is left to the discretion of the Court to take coercive measures 
or not;** but the discretion must not be arbitrarily exercised.** 

2> *' Without Iftwful excuse,” — The question of lawful excuse depends on 
the circumstances of^each case.* It is not necessary for the Court to institute a formal 
investigation and come to a decision on the evidence adduced in order to believe in the 
want of lawful excuse. If the Court believes that the witness has knowledge of the 
summons and thinks that his evidence is material and if there is no one in Court to 
account for the witness’s absence, there is sufficient reason to act under this rule.* 
Non-payment or non-tender of expenses to the witness is a lawful excuse for non- 
attendance.* Where the summons is returned unserved, the party must be given 
reasonable time to make out the grounds for the coercive process.* 


3, Issue of ppoolamation — 8ub«pule (2). — Delay caused by the office owing 
to the late payment of process fees for proclamation cannot be set up by the party as 
a ground for non-production of witnesses.* 

4. Issue of varPftUt of UPrest— Sub-rale (8). — In requiring parties to take 
out warrants of arrest against recalcitrant witnesses, the Court must have duo regard 
to the practical difficulties felt by litigants in procuring the evidence of an important 


(’68) 10 Suth W B 8 (4). 

(’72) 18 Suth W B 197 (197). 

(1864) 1864 Suth W B Gap No. Miso 9 (9). 

(’81) 7 Cal 84 (88). 

(1865) 8 Suth W B Miso App 11 (12, 15). 

[Sr« (1865) 4 Suth W B Miso 4 (5).] 

8. (’69) 11 Suth W B 99 (99). 

(■70) 18 Suth W B 824 (824). 

(’20) AIR 1920 Nag 62 (62). 

[See (’70) 14 Suth W B 386 (387). 

(’76) 25 Suth W B 154 (154, 155).] 

9. (’ll) 10 Ind Gas 908 (904) : 33 All 690. 

10. (’29) AIR 1929 All 850 (853, 854). 

(’70) 18 Suth W B 416 (416). 

(’66) 6 Suth W B 285 (286). 

(’71) 16 Suth W B 176 (178). (That ovidenco is 
materud is by itself no ground.) 

[See (>70) 18 Suth W B 824 (824).] 

11. (’10) 8 Ind Cas 418 (419) (Oudh). 

(’24) AIB 1924 Pat 86 (86). 

[See (’76) 15 Bong L B App 12 (18).] 

[See afeo (’26) AIB 1926 Lah 26 (27).] 

12. (’70) 18 Suth W B 416 (416). 

(’70) 14 Suth W B 886 (887). 

(1664) 1 Suth W B 26 (26). (Connivance or other, 
wise inequitable conduct of parties— Good ground 
for refusal.) 

(’10) 6 Ind Cas 184 (186) (Oal). 

[See (’66) 5 Suth W B 222 (228).] 

13. (’67) 8 Suth 'V7 B 606 (606). 

(’(16) 6 Suth W B Act X, 6 (6). 

(’04) 1904 Pun BeNo.61, p.76. (Witness a leading 
man of District— No good ground for refusal.) 
(’12) 18 Ind Cas 882 (88^ (0^. (Witness refus- 


ing to appear — Warrant must issue, though 
applied for late.) 

(1865) 3 Suth W R 97 (97). (Warrant returned 
“not found** a day before hearing — Application 
for attachment on date of hearing — Not to bo 
refused.) 

(1865) 3 Suth W R 21 (23). (Case clearly falling 
within the rule— Refusal of coercive process 
illegal.) 

(’20) AIR 1920 Mad 1014 (1017) : 61 Ind Cas 967 
(969).) (Witness appearing and stating docu- 
ments not to be in his possession — Issue of 
warrant arbitrary.) 

Note 2 

1. (*72) 18 Suth W R 63 (64). 

[See (*35) AIR 1935 Mad 659 (660). (Absence of 
witness duo to alleged illness— Certificate given 
by medical practitioner by itself is not evidence 
• —Examination of doctor on oath or at least 
affidavit by him should be insisted on.)] 

[See also (*72) 18 Suth W R 45 (47). 

(*39) AIR 1939 Pat 286 (287). (Witness— Non. 
appearance on day of hearing — Order-sheet not 
clear as to direction to witness to appear-^ 
Witness held not guilty of wilful absence in 
defiance of order.)] 

2. (*69) 6 Mad H 0 R 104 (105). 

3. (*96) 17 All 277 (279). 

(*72) 18 Suth W R 16 (18, 19). 

4. (*66) 6 Suth W R 126 (126). 

Notes 

1. (*81) 7 Cal 730 (781, 782). 


0. 16 S. 10 
Notes 1-4 
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9 , 18 fii 10 vritnees by means of his arresli.* The issue of a proclamation subsequent to the issue of 
Motes i-6 a warrant of arrest is a contravention of the terms of sub-rule (3).* 

A panchayatdar is not exempt from the coercive provisions of this rule.^ 

4ae Order for attachment of property— Bub-rule (8). •— A Court can order 
the attachment of the property of a witness under sub-rule (3) of this rule. In applying 
for attachment under this sub.rule, a party is not in the same position as a decree-holder 
seeking to attach the property of his judgment-debtor. The reason is that proceedings 
to enforce the attendance of a witness are the acts of the Court and the object of such 
proceedings is to vindicate the. authority of the Court. Hence, where the properties of 
a person other than the witness are attached by mistake, the party applying for 
attachment is not liable for damages.^ 

6. Appeal. — An order for attachment under this rule is appealable under 0. 43, 
Buie 1, clause (g) of the Code. 


0. 16 R. 11 


„ R. 1 1 . [S. 169.] Where, at any time 

If witneM appears, 5 i « i i 

atuchinant may be after the attachment of his property, such person 
witharawn. appears and satisfies the Court, — 

Ca] that he did not, without lawful excuse, fail to comply 
with the summons or intentionally avoid service, and, 

(h) where he has failed to attend at the time and place 
named in a proclamation issued under the last 
precedii^ rule, that he had no notice of such pro- 
clamation in time to attend, 

the Court shall direct that the property he released from 
attachment, and shall make such order as to the costs of the 
attachment as it thinks fit. 


[1877, S. 169; 1859, S. 160.] 

1. Scope. — This rule provides for a case where the person in default satisfies 
the Court that he bad not intentionally failed to carry out the order of the Court.^ 


0. 16 R. 12 


R. 1 2. [®- li^®.] The Court may, where such person does 
PracMiure if witnew appear, or appears but fails so to satisfy the 
faibto appear. Court, imposo upou Mm such fine not exce^ing 

five hundred rupees as it thinks fit, having regard to his condition 


Note 4 3. (’28) AIR 1928 Mad 299 (806) : 61 Mad 1. 

1. (’26) AIR 1926 All 108 (107). Note 4a 

[See also (’27) AIR 1927 Lah 424 (424).] 1. (’87) AIR 1987 Mad 811 (818). 

2. (’20) AIR 1920 Mad 1014 (1017) ; 61 Ind Cas Order 16 Ride It - Ndt. 1 

967 (969). 1. (’20) AIR 1920 Oal 46 (47). 
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in life and all the circumstances of the case, and may order his 
property, or any part thereof, to be attached and sold or, if already 
attached under rule 10, to be sold for the purpose of satisfying all 
costs of such attachment, together with the amount of the said 
fine, if any: 

Provided that, if the person whose attendance is required 
pays into Court the costs and fine aforesaid, the Court shall order 
the property to* be released from attachment. 

[1877, Ss. 170, 174; 1839, S. 160.] 


1. Scope of the Rule. 

2. When line can be impoted. 

3. Appeal. 

1. Scope of the Rule. — Buie 11 deals with the case when the person served 
appears and shows proper cause for his failure to appear; the present rule applies to a 
witness who does not appear or on appearance, fails to show proper cause.^ 

This rule does not affect the special jurisdiction of a Chartered High Court 
to proceed for contempt against a defaulting witness.^ 

2. When fine can be imposed. — There is a conflict of opinion on the point 
as to when fine can be imposed and three different views have been expressed — 

(1) The first view is that no fine can be imposed under this rule until 

the procedure laid down in Buie 10, sub-rule (2) or sub-rule (3) has 
been followed, i, e., either a proclamation or a warrant of arrest or an 
attachment has been issued.^ A person to whom a summons has been 
issued and who fails to obey it cannot straightway be fined under this 
rule. 

(2) The second view is that the words “such person” in this rule refer to 

the “person to whom a summons has been issued” in sub-rule (1) of 
Buie 10 and that the issue of a proclamation or an order for arrest or 
attachment are not conditions 'precedent to the imposition of fine, and 
that this rule deals with all cases of disobedience not covered by 
Buie 11.2 

(3) Where a party is present in Court and is directed to produce a document, 

the Court can, on his failure to comply with the order, impose a fine 
upon him without going through the procedure in sub-rules (2) and (3),® 


Order 16 Rule 12 — Note 1 

1. (’20) AIR 1920 Cal 46 (47). 

[See aleo (’19) AIR 1919 Cal 474 (475). (Logal 
Practitioners Act — Non-production of docu- 
ments by pleader — District Judge can apply 
this rale--See S. 141, 0. P. G.)] 

2. (’26) AIR 1926 Rang 168 (189, 190) : 4 Rang 


h (’16) AIR 1916 Cal 421 (422). 
(’20) AIR 1920 Oal 46 (47). 


(’20) AIR 1920 Cal 655 (655). 

(’29) AIR 1929 All 850 (858). 

(’28) AIR 1928 Lah 478 (474). 

[See also (’99) 3 Gal W N 807 (310). (Can only 
be fined after ho has been arrested and brought 
before the Court.)] 

2. (’25) AIR 1925 Mad 1247 (1247, 1248): 48 
Mad 94. 

’28) AIR 1928 Lah 469 (469). 

’28) AIR 1928 Lah 979 (980). (ObiterJ 

3. (*29) AIR 1929 All 99 (100). 


0. 16 B. 18 
Notes 1-8 
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STBAKGEHS TO SUIT AS WITNESSES 


0.16 B.12 
Notes 2**8 


0. 16 R. 18 


0. 16 R. 14 


It is submitted that the second of the above views is correct. This rule, Buie 11 
and sub-rules (2) and (3) of Buie 10 all refer to * such person” and must, therefore, 
necessarily refer to some person referred to before, i. c., person to whom a summons 
has been issued” in sub-rule (1) of Buie 10. 

What is lawful excuse depends upon the circumstances of each case.^ 

8. Appeal. — An appeal lies from an order imposing a fine under this rule : 
vide Section 104 (1) (h) of this Code. But there is no second appeal : see S. 104 (2). 

As regards orders of attachment and sale under this rule, no appeal lay under 
the Code of 1882.^ Buie 13 of the present Code makes applicable to such attachment 
and sale, all the provisions in the Code regarding attachment and sale in execution of 
a decree. 


R. 1 3. [New.] The provisions with regard to the attach- 
ment and sale of property in the execution of a 

Mode of ottoclmionta j i_ n j* i.'L i 

decree snail, so far as they are applicable, be 
deemed to apply ito any attachment and sale under this Order as if 
the person whose property is so attached were a judgment-debtor. 


R. 1 4. [S. 171.] Subject to the provisions of this Code as 
_ , . to attendance and appearance and to any law 

accord summon ai wit- for the time being in force, where the Court at 

newof strangorc ^o suit. i ^ 

any time thinks it necessary to examine any 
person other than a party to the suit and not called as a witness by 
a party to the suit, the Court may, of its own motion, cause such 
person to be summoned as a witness to give evidence, or to produce 
any document in his possession, on a day to be appointed, and 
may examine him as a witness or require him to produce such 
document. 


[1877, S. 171.] 

Synopsis 

1. Scope of the Rule. 

2« CroM'Ozeminetioii of a wibieat aummoned 
by Court of ita own accord. 


1. Scope of the Rule. — Ordinarily, it is for the party to summon the 
witnesses necessary for his ease. This rule is only intended to enable the Court to 
secure suo motu the attendance of a witness whose evidence appears to the Court to be 


4. (*28) AIR 1928 Lah 979 (980). (Missing the 
train and intimating to Oourt by telegram— 
Lawful excuse.) 

(UO) 5 ind Oas 184 (186) (Gal). (Latitude to be 
given to busy professional men.) 

(’88) 13 Bom 68 (64). (Summons to produce docu- 


ments— Witness attends but pleads non-posses- 
sioh of documents — Not liable to fine ^ 
Jurisdiction can bo exercised only after arrest.) 

Note 3* 

1. (’10) 7 Ind Gas 100 (100) : 88 AU 68i 
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necessary.^ Bnl; the. Court cannot compel a party to summon such a witness or 
penalise him for his refusal to summon him* 

The general powers under this rule are, in the case of Appellate Courts, 
circumscribed hy the specific provisions of 0. 41 B. 27.’ 

2. GroBS-ezamlnation of a vitnesa aammoned by Court of Its own 
aooord, — The parties cannot be refused the right to cross-esamine a witness 
examined by the Court under this rule.^ 


R. 1 5. [S. 172.] Subject as last aforesaid, whoever is 
„ . . summoned to appear and give evidence in a 

Duty of persons sum- ° 


moned to give evidence or 
produce document. 


suit shall attend at the time and place named 
in the summons for that purpose, and whoever 
is summoned to produce a document shall either attend to produce 
it, or cause it to be produced, at such time and place. 

[1877, S. 172; 1852, S. 167.] 


R. 16. [S* 173. ] j A person so summoned and attending 
When they may shall, unless the Court otherwise directs, attend at 
depart. oach hearing until the suit has been disposed of. 

(2) On the application of either party and the payment 
through the Court of all necessary expenses (if any), the Court may 
require any person so summoned and attending to furnish security 
,to attend at the next or any other hearing or until the suit is 
disposed of and, in default of his furnishing such security, may 
order him to be detained in the civil prison. 

Local Amendment 

LAHORE 

AM the following sub-rule (3) : 

“(3) In the absence of the presiding ofiioer the powers conferred by sub-rule (2)- 
may be exercised by the Senior Subordinate Judge of the first class exercising 
jurisdiction at the headquarters of the district, or by any Judge or court-ofiicial 
nominated by him for the purpose. ” 

1. Direotlon to witness to appear on the adjourned date. — See Buie 4, 

Note 3. 


Order IS Rule 14 — Note. 1 

1. ('98-1900) 1898-1900 Low Bur Bui 668. 

(’09) 2 ind Caa 847 (848) : 5 Low Bur Rul 1. 
(Boundary dispute — Identity of land doubtful 
—This rule freely used.) 

[See also (*88) AIR 1988 Fat 806 (824, 826) ; 12 
l*at 869. (Lawyer present all through — He 
should not be examined as court witness.)] 

2. ('ll) 10 Ind Oas 86 (86) (Lfdi). 


3. ('96) 18 Mad 94 (98). (Per Shephard J.) 

[See ('88) AIR 1988 Fat 806 (826) ; 12 Fat 859. 
(Party having plenty of opportunities — Court 
would refuse to examine witness at appellate 
stage.)] 

Note 2 

1. (’69) 11 Buth W R 110 (111). (Cross-examina- 
tion r^sed— The evidence is no legal evidence.)' 
(■69) 11 Suth W R 468 (472). (Refusal— A serious, 
mistake.) 


0. 16 B. It. 
Notssl-B 


0. 16 B. 16 


0. 16 B. It 
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EXEMPTION FROM FEBSONAIj ATTBNDANOE 


0; 19 R. if 


ai9S.lB 


0.16B.1B 


R. 1 7. [Ss. 174, 175.] The provieiona of rules 10 to 13 
firpHritinn of SO f RT as they are applicable, be deemed to apply 
niiM 10 to IS. to any person who having attended in compliance 
with a summons departs, without lawful excuse, in contravention 
of rule 16. 

[1877, Ss. 174, 175; 1859, Ss. 168, 169.] 

1. Jurisdlotlon of Court to punish. — See Buie 11, Note 2. 

2. “Without lawful exense.*'— See Buie 10, Note 2. 

R. 18. [S* 174.] Where any person arrested under a war- 
rant is brought before the Court in custody and 

Procedure where wit- . • j. a.* 

nect apprehended cannot cannot, owing to tho aoseiice 01 tho parties or 
” ***•*"*• any of them, pve the evidence or produce the 
document which he has been summoned to give 
or produce, the Court may require him to give reasonable bail or 
other security for his appearance at such time and place as it 
thinks fit, and, on such bail or security being given, may release 
him, and, in default of his giving such bail or security, may order 
him to be detained in the civil prison. 

[1877,8.174; 1859,8.169.] 

1. Non-attendanoei when an offence. — Section 174 of tho Indian Penal 
Code deals with the offence of non-attendance in obedience to an order passed by a 
public servant. No such offence is committed unless — 

( a) there is summons to attend,^ 

(b) such summons is specific as to the time and place of attendance,^ and, 

(c) the non-attendance is legally found® to be “intentional.”* 


No witnoM to be ordered 
to Attend in perion unless 
resident within certain 
liinito. 


R. 1 9. [S. 176.] No one shall be ordered 
to attend in person to give evidence unless he 
resides — 

(a) within the local limits of the Court’s ordinary original 
iurisdiction, or 

(h) without such limits but at a place less than fifty or 
(where there is railway or steamer communication or 
other established public conveyance for five^ixths of 


1. (’68) 

2 . (’ 88 ) 
(’78) 17 


Order 16 Rule 18 — Note 1 

’68) 10 Suth W B Ori Bui 88 (34). 
6AU7(8). 

SntliWBCriBnl88(88). 


3. (’70) 14 Suth W B Ori Bui 80 (20). 

4. (’68) 10 Suth W B Cri Bnl 88 (84). (Sucwlot 
officer refusing permission to istiend wtan* 
tion to disobey.) 
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the distance between the place where he resides and 0. 16 R. 19 ^ 
the place where the Court is situate) less than two 
hundred miles distance from the Court-house. 

Synopsis 

1. Scope of the Rule. | 2. Revision. 

1. Soope of the Rale. — When a party desires to examine himself on 
eommissioD, in his own favour, the provisions of O. 26 B. 4 apply. ^ This rule provides 
an exemption from personal attendance of a witness who resides outside the limits 
prescribed in the rule.* 

2. ReYision. — The High Court of Lahore has held that an order in contra- 
vention of this rule is not open to revision.^ 


R, 20. [S- 177] Where any party to a suit present in 0. 18R. 20 
_ ... Court refuses, without lawful excuse, when 

Consequence of refusal . i v I i . . -i 

of party to give evidence required by the Court, to give evidence or to 
when ceUed on by Court. ^oeument then and there in his 

possession or power, the Court may pronounce judgment against 
him or make such order in relation to the suit as it thinks fit. 

[1877, S. 177; 1859, S. 170.] 



1. Scope and applicability. 

2. **May pronounce.** 

3. Appeal. 


1. Scope and applicability. — This rule applies to miscellaneous proceedings 
also.^ The provisions of this rule being highly penal in character, the rule must be strictly 
construed.* Thus, a party is bound only to produce the document required and is not 
bound to exhibit it as evidence in the case.* Again, the rule applies only when the 
party is present in Court and refuses to comply with the order.* The failure in one 
suit to obey a requisition to produce or give evidence will not entitle the Court to give 
a judgment .against the defaulter under this rule, in any other suit} Nor can the rule 
be applied when the default has been once condoned® nor against all parties when only 
one of them was affected by an obligation under this rule.^ 


Order 16 Rule 19 — Note 1 

1. (’22) AIR 1922 Gal 42 (48). 

[See (*28) AIR 1923 Mad 821 (822) : 46 Mad 674.] 

2. (*28) AIR 1928 Oal 427 (428). 

(’32) AIR 1932 Na^^l85 (136) : 28 Nag L R 146. 
(Plaintiff outside prescribed limits — Cannot be 
summoned as defendant's witness.) 

Note 2 

1. (’28) AIR 1928 Lab 801 (801). 

Order 16 Rule 20 — Note 1 
1. (*78) 19 Suth W B 188 (184). (Interlocutory 
application.) 

(’67) 8 Suth WR 64 (64). (Execution proceedings.) 


[See /ilso(1865)4SuthW R Act X 18 (19). (Suits 
under the Bengal Rent Act.) 

(1865) 4 Suth W R Act X 60 (60). (Do.)] 

2. (*74) 22 Suth W R 270 (271). 

3. (*18) AIR 1918 Cal 145 (146). 

4. ('ll) 12 Ind Cas 719 (719) (Mad). (Heis there- 
fore, not bound to bo present on the adjourned 
date.) 


. ('6 
I. ('6 


*69) 5 Mad H C R 269 (272). 

>68) 4 Mad H C R 231 (238). (Default over- 
looked — Case adjourned — Rule cannot bo 
enforced on adjourned date.) 

7. (1864) 1 Suth W R 168 (169, 170). 

(1864) IButh W R 25 (25). 


8CPC. 113. 
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A party who is not guilty of wilful default is not liable to be visited with the 
consequences of this rule.^ 

8. '*Hay pfonouil06e” — The rale is permissive and not mandatory and it is* 
therefore, within the discretion of the Court to pronounce judgment against the* 
defaulter/ though such discretion must be exercised with caution and forbearance/ It 
would be a wrong exercise of discretion if the Court penalises the party and prevents 
him from proving his case* merely by reason of the default. Where, for example, there 
is sufficient evidence on his side^ or where the opposite party has failed to give any 
evidence in support of his own case,^ or the claim of the opposite party is prima facie 
unsustainable,^ the Court need hot act under this rule. But the Court will be justified 
in acting under this rule against the defaulting party^ where, for example, his evidence 
or his production of any document is material^ or where there is evidence for the 
opposite party® or where the opposite party is unable to make out his case without 
compliance of the order, by the defaulting party.^® 

8. Appeal. — A decision pronouncing judgment against a party under this rule 
is an appealable order and an appeal lies therefrom.^ See Order 43 Buie 1 (h). 


R. 2 1 . [S* Where any party to a suit is required to 
_ , , . give evidence or to produce a document, the 

apply to portie* turn, provisions as to witnesses shall apply to him so 
far as they are applicable. 


[ 1877, S. 177 ; cf. 1859, S. 126.] 

Local Amendments 

CALCUTTA 

Cancel Bole 21 and substitute therefor the following : 

"21. (1) When any party to a suit is requited by any other party thereto to 


8. (’66) 6 Sath W B 247 (248). 

(’69)118uth WB110(U2). 

I ’71) 19 Suth W B 253 (294). 

I ’71) 15 Snth W B 269 (269). 

I ’73) 20 Suth W B 165 (l66). 

[Se« (’69) 12 Suth W B 359 (360).] 

[S«e also (’66) 2 Bom H C B 840 (841). (Refusal 
to answer — Not of any material question — 
Judgment not to be against party).] 

Note 2 

1. (’66) 5 Suth W B 89 (r9). 

(’06) 6 Suth W B Act X 86 (86). 

(’68) 10 Suth W R 174 (174). 

(’69) 11 Suth W B 5 (5). 

(1864) 1864 Suth W B 188 (184). 

(’68) 1 Beng Ij B (8 N) 10 (10, 11). 

[See (’66) 8 Mad H C B 299 (300, 801). 

2. (’68) 4 Mad U C R 231 (233). 

(’66) 6 Suth W B 247 (248). 

(’72) 17 Suth W R 663 (564). 

3. (’70) 2NWPHOR67 (68). 

(’76) 24 Suth W B 314 (814, 815). 

4. (’72) 18 Suth W B 16 (18). 

Marsh 467. 

8 . (’69) 12 Suth W B 242 (349). 

(’71) 16 Suth W B 268 (264). 


(’72) 17 Suth W B 568 (563). 

(’84) 9 Bom 241 (244). (Buie will not justify the 
judge in dispensing with proof of the execiition 
of a will in probate cases.) 

6. (’67) 7 Snth W B 46 (47). (A claim barred by 
limitation on the very face of it.) 

7. (’76) 2 Oal 222 (226). 

(’71) 16Buth W R 196 (197). 

8 . (’68) 4 Mad H C R 142(144). (Non-production 
of a material document.) 

[See (1866) 3 Suth W B Act X 48 (43).] 

[See alto (’71) 16 Suth W B 196 (197).] 

9. (’69) 12 Suth W B 869 (869). 

10. (’68) 10 Suth W B 168 (169). 

(’72) 17 Suth W B 650 (551). (The corrosmnding 
provision of the Code of 1869, i. e., S. 170 does 
not contain the words “present in Court" a^ 
“then and there.’’ But the principles decided in 
the cases under the said Code quoted above ate, 
nevertheless, applicable under the present Code.) 
[See alto (1864) 1864 Suth W B 24 (26).] 

Note 3 

1. (’66) 6 Suth W R 270 (270). 

Marsh 668. 

[See also (’72) 18 Suth W B 16 (18).] 
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give evidence, or to produce a document, the provisions as to witnesses shall apply to 
him so far as applicable. 

(2) When any party to a suit gives evidence on his own behalf the Court may 
in its discretion permit him to include as costs in the suit a sum of money equal to 
the amount payable for travelling and other expenses to other witnesses in the case 
of similar standing.” 

madras 

Substitute the following for Buie 21 : 

“21. (1) When a party to a suit is required by any other party thereto to give 
Rules in the case of par- evidence or to produce a document, the provisions as to 
^ tics appearing as witnesses, ’^vitnesses shall apply to him so far as applicable. 

(2) When a party to a suit gives evidence on his own behalf, the Court may, 
in its discretion, permit him to include as costs in the suit a sum of money equal to the 
amount payable for travelling and other expenses to other witnesses in the case of 
similar standing.” 

1. Opposite party as a witness. — This rule applies only to the case where 
a party to a suit has been called to give evidence by the other party. The Court has, 
therefore, no power under this Code to order the travelling expenses of a party who 
has given evidence in support of his own case.^ See the amendment to this rule made 
by the Calcutta High Court. 

The practice of a party not examining himself as his witness and forcing the 
opposite party to summon him, thereby hoping to obtain an opportunity of being cross- 
examined by his own counsel,^ has been severely condemned by their Lordships of the 
Privy Council. The High Courts of Bombay and Lahore have also held that the 
practice of summoning the opposite party as a witness is equally objectionable.® 

As regards the weight of the evidence of the opposite party summoned as a 
witness, see the undermentioned case."* 

It is the duty of a party who has certain facts within his personal knowledge 
to appear before the Court at a very early stage of the case as a witness and to give 
evidence relating to these facts and submit himself to cross-examination by the 
other side.® 


ALLAHABAD 


Local Amendment 


To Order 16, add the following rules : 

“22. (1) Save as provided in this rule and in Buie 2, the Court shall allow 
travelling and other expenses on the following scale : — 

( a) in the case of witnesses of the class of cultivators, labourers, and menials, 
Bix annas a day ; 

(b) in the case of witnesses of. a better class, such as zamindars, traders, 
pleaders, and persons of corresponding rank, from eight annas to two rupees a day, as 
the Court may direct ; and 

( c) in the case of witnesses of superior rank, including officers of Government 
in receipt of a salary of not less than Bs. 200 a month, from three to five rupees a day. 


Order 16 Rule 21 — Note 1 

1- (’35) AIR 1935 Mad 244 (244). 

2. (10) 6 Ind Ca3 649 (650) ; 82 All 104 ; 87 Ind 
App 1 (P C). 

1 0 J) 1 Ind Gas 128 (129) : 81 All 116 : 86 Ind App 


9 (P C). 

3. ('09) 3 lad Gas 45 (45) (Bom). 
(•29) AIR 1929 Lah 868 (871). 

4 . (’98) 2 Cal W N (8 N) 99 (99). 

5. (’83) AIR 1988 Lah 248 (244). 


0. 16 R. 31 
Hotel 


O. 16 R. 22 
(Allahabad) 
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Of 16 R. 22 (2) If a witness demands any sum in excess of what has been paid to him, 

(AUalMiMd) QQQj gljg ]2 Ijg allowed if he satisfy the Court that he has actnally and necessarily 

incurred the additional expense. 

Illuilratum 

A post office or railway employee Bummoned to give evidence is entitled to demand from the 
party, on whoso behalf or at whose instance he is summoned, the travelling and other expenses 
allowed to witnesses of the class or rank to which bo belongs and in addition the snm for which, 
he is liable as payment to the substitute officiating during his absence from duty. The sum so 
payable in respect of the substitute will be certified by the official superior of the witness on a slip 
which the witness will present to the Court from which the summons issued. 

(3) If a witness be detained for a longer period than one day the expenses of 
his detention shall be allowed at such rate, not usually exceeding that payable under 
clause (1) of this rule as may seem to the Court to be reasonable and proper : 

Provided that the Court may, for reasons stated in writing, allow expenses on a 
higher scale than that hereinbefore prescribed. 

0. 16 R. 23 23. In cases to which Government is a party. Government servants whose 

(Allahabad) salary exceeds Es. 10 per mensem and all police constables whatever their salary may 
be who are summoned to give evidence in their official capacity at a Court situated 
more than five miles from their head-quarters, shall be given a certificate of attendance 
by the Court in lieu of travelling and other expenses.” 

ORDER XVII. 

Adjoubnments 

0.17 R. 1 R. 1 . [S' 156.] (1) The Court may, if sufficient cause is 

Court may 'krant time showu, at any stage of the suit grant time to 
and adjourn hoaring. parties or to any of them, and may from 

time to time adjourn the hearing of the suit. , 

(JS) In every such case the Court shall fix a day for the 
further hearing of the suit, and may make such 
****** J*"'““*"** ag n thinks fit with respect to the costs 

occasioned by the adjournment : 

Provided that, when the hearing of evidence has once b^un, 
the hearing of the suit shall be continued from day to day until all 
the witnesses in attendance have been examined, unless the Court 
finds the adjournment of the hearing beyond the following day to 
be necessary for reasons to be recorded. 

[1877, S. 156; 1859, S. 146.] 

Local ImendmentB 

ALLAHABAD 

Add the following further proviso : 

Provided further that no such adjournment shall be granted for the purpose of 
calling a witness not previously summoned or named, nor shall any adjournment be 
utilised by any party for such purpose, unless the Judge has made an order in ^ting 
under the proviso to Order 16 Rule 1.” 
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LAHORE 

Add the following as sub-rule (3) : 

*'(3) Where sufScient cause is not shown for the grant of an adjournment under 
sub-rule (1), the Court shall proceed with the suit forthwith." 


Synopsis 


1. Scope of the Rule. 

2. **May adjourn"—DMcretion of Court. 

3. Sufficient caute mutt be thown. 

4. ‘*The Court thali hxa day**— Sub-rule (2). 

5. Costs of adjournment— Sub-rule (2). 


6. Costs in pauper suits. 

7. Proviso. 

8. Appeal. 

9. Review. 

10. Revision. 


0. 17 R. 1 
Notes 1-2 


Other Topics ( miscellaneous) 


Adjournmonts not at tho instance of parties — 
Applicability of rule. See Note 1. 

Costs of adjournment as condition precedent. See 
Note 5. 


Hearing of the suit and hearing of the evidence— 
Distinction. See Note 1. 

Proviso — Trial Court itself to exercise discretion 
and not to ask for orders of superior Court. 
See Note 7. 


1. Soope of the Rule. — The rule vests in Courts a discretion to grant time 
to a party at any stage of the suit.^ But the application of the rule is limited to 
adjournments granted at the instance of parties and does not extend to those necessitated 
by rules of the Court.* Thus, an order made on the settlement of issues fixing a day 
for the final hearing is not an order under this rule.* Similarly, orders for adjournment 
necessitated by delay on the part of Court’s officers in the performance of Court’s duty 
are not governed by this rule.^ But the High Court of Allahabad has held in the 
undermentioned case* that this rule applies both to adjournments made at the instance 
of a party and to adjournments by the Court of its own motion. 

The rule speaks of the ‘‘hearing of the suit.’’ There is a distinction between 
the hearing of the suit and the hearing of evidence. Thus, the Court may adjourn 
the hearing of the suit and yet may, under 0. 13 R. 2, refuse to accept documentary 
evidence which ought to have been but was not produced at the first hearing of the 
suit, though such hearing resulted only in an adjournment.* 

Neither this rule nor any other rule of this Order applies to execution 
proceedings.^ Vide also Notes under Rules 2 and 3. 

2. ''Hay adjourn” — Discretion of Court. — The granting of an adjournment 
to a party to a suit is, under this rule, left to the discretion of the Court.^ The 
discretion is not subject to any definite rules, but should be exercised in a judicial and 


Order 17 Rule 1 — Note 1 

1. (16) AIR 1916 Lah 176 (176). (Such time may 
be granted even at the stage of arguments.) 

(’35) AIR 1985 All 476 (477). 

2. (*98) 2 Cal W N 490 (491). 

3. (’91) 14 Mad 88 (98). 

4. (’29) AIR 1929 Lah 620 (621). (It is the duty 
of Court to see that service of summons to 
witnesses is effected — Adjournment caused by 
non-service of such summons on the part of the 
process department is not an adjournment under 
Rule 1.) 

5. (’86) AIR 1986 All 210 (211). 

6. (’19) AIR 1919 Cal 800 (801). 

7. (’98) 16 All 84 (94) (F B). 


(’88) AIR 1933 Mad 418 (422) ; 66 Mad 490 (FB). 

Note 2 

1. (’14) AIR 1914 Sind 106 (106) :8SindLR276. 

(’16) AIR 1916 Lah 175 (176). 

(’22) AIR 1922 Nag 81 (81). (This is a matter 
in the discretion of the first Court, nob in that 
of appellate Courts.) 

(’21) AIR 1921 Pat 76 (78) ; 6 Pat L Jour 890. 
(Apart from an express provision of law, the 
Court is not bound to grant an adjournment.) 

(’ll) 10 Ind Cas 748 (748) (Bom). (Parties to a 
suit cannot by consent obtain an adjournment of 
the case as a matter of course.) 

[See (’86) AIR 1936 Pat 472 (472, 473) : 15 Pat 
661 (S B). (Non-appearance of defendant living 
at a great distance in another province — Adjourn- 
ment for a month is proper.)] 
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Ot 17 R» 1 reasonable manner * and upon proper materials.* It should be exercised after considering 
HotoS 2*8 the party’s conduct in the case,^ and the opportunity he has had of getting ready, and 
the truth and sufficiency of the reason alleged by him for not being ready.* Where the 
adjournment is refused, reasons should be given for such refusal.* 

The main object of vesting the discretion in the Court is to enable it to prevent 
a party from improperly delaying proceedings and abusing the process of the Courts 
The Court should not, therefore, be too technical in such matters,* and unless there is 
a pressing necessity for proceeding with the case, or the application for adjournment is 
obviously frivolous, the adjournment asked for should not be refused.* But adjournment 
is improper when it is granted on the intervention of a third party vrithout hearing the 
plaintifiF or his pleader.'® 


3. Sufficient cause muet be shown. On the one hand, an adjournment 
should not be refused where sufficient cause for the adjournment is shown;' and on 
the other, it should not be granted even on condition of payment of costs, where no 
Sufficient cause exists.* 

What is sufficient cause will depend upon the circumstances of each case.® 
Speaking generally, where the necessity for the adjournment is not due to anything 
for which the party applying for it is responsible,* or where there has been little or no 
negligence on his part,* an adjournment should not be refused. But whore the party 
has been wanting in due diligence,® or is guilty of negligence,^ an adjournment can be 
refused. 

The following are some of the circumstances which have been held to constitute 
sufficient cause for adjournment — 


2. (’14) AIR 1914 Sind 105 (106) : 8 Sind LB 275. 

3. (’B^) AIK 1916 All IBB (189). 

(’86) AIR 1986 Pat 472 (474) : 15 Pat 561 (S B). 

4. (*16) AIR im Pat 88 (3,8) : 1 Pat L Jour 173. 

5. (’27) AIR 1927 Lah 879 (879). 

(’28) AIK 1928 Cal 102 (102). 

6. (’16) AIR 1916 All 188 (189). 

7. (’14) AIR 1914 Sind 105 (107) :8SindLR 275. 

8. (’26) AIR 1926 Mad 859 (860). 

(’28) AIR 1928 Nag 165 (165). (Adjournment— 
Refusal to postpone the hearing for an hour or 
two to give time for a party to appear can be 
hardly called proper.) 

(’29) AIR 1929 Rang 215 (216). (On the day fixed 
for hearing, case not called until 2 p. m. — Six 
witnesses for plaintiff examined and forty wit> 
nosses for defendant present— Defendant’s advo- 
cate appearing in other Court and defendant 
applying for adjournment but Court refusing — 
Though defendant has not shown sufficient cause 
for not being ready with his case, Court could 
use its discretion in allowing adjournment.) 

9. (’82) 1882 All W N 127 (127). 

10. (’86) AIR 1986 Pat 472 (473,474): 15 Pat 661 
(S B). (Judge adjourning case for long period as 
result of a letter from Criminal Investigation 
Department— Adjournment is improper and un- 
sound.) 

Note 3 

1. (’91) 1891 All W N 112 (118, 114). 

(’85) AIR 1085 All 476 (477). 

ISee (’25) AIR 1925 Lah 572 (572, 578).] 

2. (’24) AIR 1924 Cal 774 (776) : 51 Cal 70. 

3. (1865) 8 Bom H 0 R (o C) 55 (58). 


(’26) AIR 1926 Mad 944 (944). 

(*29) AIR 1929 Rang 215 (216). 

(’35) AIR 1935 All 476 (477), 

4. (’16) AIR 1916 All 138 (139). 

(’72) 18 Suth W R 141(142). (Whore a defendant 
has not been served with the summons in time 
so as to enable him to produce his evidence, he 
should be givou time if he asks for it.) 

(’29) AIR 1929 Pat 609(612): 9 Pat 408. (Where 
a suit was adjourned to a particular date and de- 
fondant was rctidy with his witnesses on that 
date but it happened to be a holiday and there- 
fore the case was not taken up and the witnesses 
returned to their places, there was sufficient cause 
for adjournment.) 

(’72) 18 Suth W R 826 (825, 826). (Court not Bit- 
ting on date of hearing— No date fixed — Court 
taking it on a futnre date— Party not knowing 
the usual practice in such cases— Adjournment 
ought to be given.) 

(’83) AIR 1938 Nag 336 (887). (Witnesses served 
but absent as wrong date given in processes— It 
is good ground for adjournment.) 

5. (’26) AIR 1926 Mad 859 (860). 

6 . (’28) AIR 1928 Lah 548 (550) : 4 Lah 258. 
(’75) 24 Suth W R 202 (202). 

’26) AIR 1926 Oudh 75 (76). 

(’71) 15 Suth W R 447 (448). (Witnesses not 
served owing to process foe being paid late.) 

(’16) AIR 1916 Pat 83 (88) : 1 Pat L Jour 178. 

(I>o.) 

(*13) 15 Ind Cas 584 (685) (Mad). (Do.) 

7. (’ll) 10 Ind Gas 554 (555) : 5 Bind L R 

(’82) AIR 1982 Lah 591 (592) : 18 Lah 458. (Do- 
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(1) Where a party is not ready for the hearing by reason of his having been 
taken by surprise? 

(2) Where he oould not reasonably know of the date of hearing in sufficient 
time to get ready for the same.® 

(3) Where his witnesses fail to appear for the hearing owing to non-service 
of summonses on them when such non-service is not due to the fault of the party 
In such cases an adjournment should be granted to enable the party to take steps again 
for their attendance.^^ The mere fact that the process fees wore paid late is no ground 
for refusing adjournment, if the witnesses are absent though served in sufficient time 
to attend.^® Where the absence of witnesses is due to a hona fide mistake on the part 
of the party, there is sufficient cause for adjournment.^® 

(4) Where a party is not ready owing to his lawyer having withdrawn his 
appearance in the case under circumstances which do not give the party sufficient time 
to engage another lawyer and enable him to get ready.^^ 

For cases which have been held not to constitute sufficient cause for adjourn- 
ment, see the undermentioned decisions.^® 

Applications for adjournment should not be belated but should be sufficiently 
early so that no inconvenience may be caused to the Judge or the opposite party.^® 

4. The Court shall fix a day — Sub-rule (2). — Where a suit is adjourned, 
the date to which it is adjourned should be fixed by order of Court.^ The date so fixed 


fendants aware of intended departure of wit- 
nc»i)CB — No btopa taken to got them examined 
before they leave— Court can refuse to wait till 
their return.) 

■(’26) AIR 1926 Nag 486 (487). 

8. (’67) 7 Suth W R 84 (84). 

(’25) AIR 1925 Pat 534 (534, 535). 

9. (’29) AIR 1929 Pat 609 (612) : 9 Pat 408, 

10. (’20) AIR 1920 Oudh 254 (255). 

^’33) AIR 1933 Lah 176 (177). (Defendant taking 
steps to summon necessary and important wit- 
nesses— Witnesses not appearing for no fault of 
defendant — Adjournment should be given for 
production of such witnesses.) 

f’25) AIR 1925 Oudh 804 (804). 

i’33 AIR 1933 Mad 612 (618). 

(*96) 1896 Bom P J 220). (But not where the 
summonses could not be served owing to the 
party’s dilatoriness.) 

(*82) 1882 All W N 127 (127). (Whore adjourn- 
ment is asked for, for the attendance of witnesses, 
then unless there is pressing necessity for procee- 
ding with the case, or application is obviously 
frivolous, or party was grossly negligent, adjourn- 
ment ’’ought to bo granted”.) 

11. (’01) 4 Oudh Gas 879 (886). 

(’23) AIR 1928 All 218 (219) : 45 All 407. 

(’28) AIR 1928 Lah 641 (642). (But not if the 
party has undertaken to produce them.) 

(’89) 1889 Bom P J 269. (Non-attendance of wit- 
nesses through illness is sufficient ground.) 

(’26) AIR 1926 Lah 501 (501). (Do.). 

[But see (’08) 2 Low Bur Rul 91 (98).] 

12. (’20) AIR 1920 Nag 221 (222): 16 Nag LRl. 
[Ssa also (’88) AIR 1988 Lah 448 (451). (Process 
for witness paid late — Witness important — 
Summons returned with report that witness 
'Could not be found— Adjournment should not 


bo refused.)] 

13. (1900) 28 Cal 37 (52, 58). 

(’25) AIR 1925 Bom 105 (108). (But when notice 
for the discovery and inspection of documents 
has been posted to the hearing of tho suit but on 
the day so fixed, no judgment is given on tho 
notice, adjournment of hearing of the suit may 
bo refused.) 

14. (’08) 35 Cal 799 (802, 806). (Two picadors 
engaged — Senior ill on tho hearing date — An- 
otW senior engaged not allowed to argue on 
ground of want of vakalatnama — Junior not 
ready to argue— Adjournment must l)e granted.) 

(’ll) 10 Ind Cas 214 (214) (All). (But where 
pleader could not attend hearing’ aud time is 
granted to engage another and the second pleader 
engaged asks again for adjournment, adjourn- 
ment can be refused.) 

15. (’27) AIR 1927 Itong 258 (258). (Absence of 
advocate owing to bis attendance in another case 
is not sufficient ground for adjournment.) 

(’28) AIR 1928 Mad 401 (401). (The fact that 
compromise was suggested is no sufficient cause 
for adjournment especially whore the suit is an 
old one.) 

’21) AIR 1921 Pat 76 (78) ; 6 Pat L Jour 890. 
Non-compliance with a provision of law by party 
asking for adjournment is not sufiicient cause 
for adjournment.) 

[See also (’87) 1887 All W N 282 (282). (Illness 
of pleader — No ground in appeal for adjourn- 
ment.)] 

16. (*25) AIR 1925 Nag 236 (237). 

Note 4 

I. (’82) 1882 All W N 171 (171). (A mere note by 
a clerk does not amount to a proper appointment 
of adjourned date for the hearing of a case.) 


0. 17 11.1 
Notes 8-4 
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0. 17 Bi 1 should be communicated to the parties or their pleaders or to such of them as are 
Notas present or represented in Court \7hen the adjournment takes place.* It is not, however,. 

necessary to communicate it to an absent party,* for, it is the duty of the pleaders te 
get acquainted with the date of adjournment.^ See also the undermentioned decision.* 

5. Costs of adjournment — Sub-rule (2). — In granting an adjournment under 
this rule, the Court may, if it thinks fit, direct the party asking for adjournment to 
pay costs to the other party The sum so awarded should not, however, be in the 
nature of a penalty or punishment but should be commensurate with the costs which, 
in the opinion of the Court, the party who is ready will have to incur;* and sufficient 
opportunity should be given to the party to obey the order.* The rule gives the Court 
power to make an order as to costs only in respect of the costs occasioned by the 
adjournment and not the costs of the suit generally.* 

An order directing payment of costs can be executed under Section 36. 

The payment of costs may be made a condition precedent to the adjournment.^ 
Such a condition need not, however, be express if it is sufficiently obvious from the 
context.* If the costs are not so paid a further adjournment may be refused.^ If a 
suit or appeal is adjourned on condition that it will $tand dismissed if the costs of the 
adjournment are not paid within a certain date, then, on failure of payment of costa 
within such a date, the suit or appeal will stand dismissed.* Similarly, if the suit is 
adjourned on condition that if the defendant does not pay the costs ordered before the 
adjourned date, the defence will be struck off and the suit proceeded with ex parte^ the 
Court can in case of default strike off the defence.* But the Court has no jurisdiction 
to pass such a conditional order of adjournment as to enable it, on default, to pass a 
decree without evidence, when such evidence is necessary}^ 

No costs can be awarded against a party not at fault, in the matter of the 
adjournment.^^ 

6. Costs in pauper saits.— The High Court of Bangoon has held that even at 
plaintiff suing in forma pauperis may be ordered to pay costs as a condition precedent 
to his being granted an adjournment.^ 


2. (*28) AIR 1923 All 79 (80). 

(*25) AIR 1925 Pat 807 (809) : 4 Pat 440. (Signa- 
ture of the pleaders of both the parties should be 
on order-sheet.) 

3. (*80) AIR 1980 Mad 118 (114, 117) (SB). 

4 . (’99) 27 Gal 529 (581). 

5. (’88) AIR 1988 Gal 789 (790). (Before fixing per- 
emptory date for hearing of suit, Court should hear 
parties to enable them to inform it what time 
would be necessary lor enabling them to be ready 
with their evidence.) 

Note 5 

1. (’81) 7 Cal 177 (177). 

(’28) AIR 1928 Rang 806 (807) : 6 Rang 561. (Costs 
of adjournment can be awarded even against a 
plaintiff suing in forma pauperis.) 

2. (’80) AIR19800udhl71(172,178):4Luck529. 

3. (’09) 1 Ind Cas 866 (368) : 86 Cal 566. 

(*25) AIR 1925 Cal 570 (571). 

(*26) AIR 1926 Cal 1221 (1222). 

4 . (*88) AIR 1988 Mad 711 (711). (Rule does not 
entitle the Court to demand payment of the 
entire costs of the suit incurred up to the date on 
which the adjournment is asked for. What can 
be allowed is only the costs of the day including 
a reasonable foe to the legal practitioner engaged 


by the opposite party.) 

5. (’28) AIR 1928 Rang 806 (807) : 6 Bang 561. 

6. (’28) AIR 1928 Mad 786 (788). 

(’16) AIR 1916 Lah 162 (168). 

(’19) AIR 1919 Gal 111 (112). 

7. (’08) 6 Ottdh Cas 41 (48). 

8. (’25) AIR1926(>udhl02(108):27 OudhGa8225v 
(’22) AIR 1922 Cal 820 (821). 48 Cal 902. 

9. (’25) AIR 1925 All 280 (281, 282) : 47 All 588. 
(’98) 21 Mad 408 (404). (But it is not open to the 

Court to strike off the defence unless payment of 
costs is made a condition precedent to the hearing, 
of defendant’s evidence.) 

10. (’08) 18 Mad L Jour 541 (542). 

1 1. (’15) AIR 1915 Lah 476 (477). 

[Res also (’86) 1886 All W N 220 (220). (Where 
adjournment is occasioned by the Court’s oonve- 
nienco, it was held, the payment of process foi 
issue of summons is not obligatory on thepai^ 
in view of the rule prevailing in Allahabad.)* 
(’86) AIR 1986 Lah 705 (706). (Pleader asked to. 
admit genuineness of document is entitled to 
consult client— Pleader demanding shotl'a^ 
joumment should not be burdened with costs.)] 
Note 6 

1. (’28) AIR 1928 Rang 806 (807) : 6 Bang 561. 
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1 , Proviso. — Where the trial of the suit has once begun, it should ordinarily 
go on from day to day. The Court has, however, a discretion to adjourn the trial of a 
part-heard case to a day beyond the following day, but in such a case the Court should 
record its reason therefor.^ In exercising such a discretion the Court should act of 
itself and not ask for orders of the superior Court in the matter.* 

8. Appeal. — No appeal lies from an order refusing adjournment under this 
rule;^ but such a refusal is liable to correction by an Appellate Court in an appeal 
from the decree in the suit.* The refusal may be made a ground of attack in appeal, at 
whatever stage of the hearing of the suit the order of refusal may have been made.* 
The exercise of discretion under this rule is not liable to be interfered with in second 
appeal.* (Vide also Notes under Sections 100 & 101). 

9. Review. — An order of adjournment once made cannot be rescinded in 
review unless for good and sufficient reasons and in the presence of the other side.^ 

10. Revision. — An order of adjournment is not liable to revision.^ But where 
an adjournment is refused and the suit is either dismissed for default or decreed ex 
parte, a revision will lie from an order passed in appeal against an order refusing to set 
aside the dismissal for default or the ex parte decree as the case may be.* Even in such 
a case the matter will not be interfered with except for strong reasons.* 


R. 2 , [S- 157.] Where, on any day to which the hearing of 

Procedure If parties adjoumcd, the parties or any of them 

^ to appear on day fail to appear, the Court may proceed to dispose 
of the suit in one of the modes directed in that 
behalf by Order IX or make such other order as it thinks fit. 

[1877, S. 157; 1859, S. 147.] 


Local Amendments 

ALLAHABAD 

Add the following ; 

"Where on any such day the evidence, or a substantial portion of the evidence, 
ol any party has been recorded and such party fails to appear, the Court may in its 
discretion proceed with the case as if such party were present, and may dispose of it 
on the merits. 

Explanation, — No party shall be deemed to have failed to appear if he is 
cither present or is represented in Court by an agent or pleader, though engaged only 
for the purpose of making an application,” 


Note 7 

1. (’10) 8 Ind Oas 990 (991) (Low But). 

2. (’10) AIR 1916 Mad 78 (78). 

Note 8 

1. (’17) AIR 1917 Nag 48 (49). 

2. (’20) AIR 1920 Nag 221 (222) : 16 Nag L R 1. 

alM (’80) AIR 1986 All 476 (477).] 

3. (’22) AIR 1922 Bom 267 (269) : 46 Bom 184. 

4. (’14) AIR 1914 AU 280 (282). 


(’86) AIR 1986 All 476 (477). 

Note 9 

1. (’78) 20 Suth W R 2 (8). 

Note 10 


1. (’24) AIR 1924 Nag 417 (418). 

(’14) AIR 1914 All 176 (176). 

8. (’99) AIR 1922 All 72 (78) : 44 All 325. 

(’24) AIR 1924 Nag 298 (299). 

3. (’14) AIR 1914 Bind 106 (106) : 8 Sind L B 275. 


0. 17 f 
Notes 7*d(h 
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Q.17& 2 
Hotel 


OUDH 

Add the following as sub-rule (2), and read the existing Buie 2 as sub-rule (1): 

**(2) Where before any such day, the evidence or a substantial portion of the 
evidence of any party has been recorded, and such party fails to appear on such day, 
the Court may, in its discretion, proceed with the case as if such party were present 
and may dispose of it on the merits. 

Explanation,. — No party shall be deemed to have failed to appear if he is 
either present in person, or is represented in Court by his agent or pleader though 
engaged only for the purpose of making an application." 

Synopsis 


1* Scope and applicability of the Rule. 

2. Execution proceedings. 

3. Distinction between Rules 2 and 3. 

Soo Rule 8. 

4. **Any day to which the hearing of the suit 

is adjourned.'* 

Othsr Topics 

Default of appearance on the date fixed for judg- 
ment. See Note 8. 

Difference between Order 9 and Order 17. See 
Notes 1 and 7. 

Dismissal for default not res judicata. See Note 7. 
No day fixed for hearing, rule inapplicable. See 
Note 4. 


5. "Appearance." 

6. "Hearing." 

7. One of the modes directed by Order 9. 

8. "Or make such other order as it thinks 

ht." 

9. Appeal and revision. 

( miscellaneous) 

Powers of Court at different stages of the suit. 
See Note 8. 

Remedies against orders passed under this rule. 
See Note 7. 

Suit not to be dismissed for default, whore plain- 
tiff lets in all evidence. See Note 8. 


1. Scope and applicability of the Kale. — This rule should be read along 
with the provisions of Order 9. That Order deals with the failure of parties to appear 
at the first hearing of the suit, while this rule deals with their failure to appear at the 
adjourned hearing of the suit. The provisions of Order 9 by themselves do not apply 
to a case in which a plaintiff or defendant has already appeared but has failed to 
appear at the adjourned hearing of the case. For such a case the procedure is laid 
down in this Order.^ 


If, at the hearing of a suit after settlement of issues, the parties or either of 
them fail to appear, the suit need not be decided on the merits. Nor need it necessarily 
be dismissed under Order 9; the Court has a discretion either to proceed under Order 9 
or pass such other orders as the Court thinks fit.’ It has been held by the Allahabad 
High Court in the undermentioned case’ that where a Court after the framing of issues, 
fixes a date for the hearing of the suit, such date is one fixed for the “first" hearing 
of the suit and not one to which the hearing has been “adjourned." It is submitted 
with respect that the decision is not sound in view of the provisions of 0. 16 B. 8, 
sub-rule (2) which expressly refers to such hearing as the “further" hearing of the suit. 
Where a suit has been disposed of under circumstances which make this rule applicable, 
such disposal will bo referred to the provisions of this rule.* 


Order 17 Rule 2 — Note 1 

1. (*35) AIR 1985 All 210 (211). 

(*14) AIR 1914 Gal 860 (861) : 41 Gal 956. 

(»87) AIR 1937 Mad 674 (674). 

2. (*10) 8 Ind Gas 166 (157) (Mad). 

(’17) AIR 1917 Low Bur 77 (78). 

(’89) AIR 1989 Nag 213(214):! L B (1989) Nag 574. 

3. (’87) AIR 1987 All 847 (848). 

4. (*09) 4 Ind Oaa 1167 (1167) (Mad). 


(’10) 6 Ind Gas 681 (681) (Mad). 

(’87) AIR 1987 Rang 487(488). (Plaintiff abMnt at 
adjourned hearing — Failure to comply with 
Court's order to file list of witnesses— Dismissal is 
under 0. 17 B. 2 read with 0. 9 B. 8.) . 

(’87) 169 Ind Gas 226 (227)(Oudh). (Ri^t course 
for Court to proceed under B. 2-^ Judgment men- 
tioning B. 8— Still Judge must be held to have 
intended to act under B. 2.) ^ ’ 
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This rule \vill not, however, apply if the parties are present though they may 
have defaulted in respect of some other act.^ Nor will it apply if the person absent 
is not validly a party in the suit as where a minor party has no guardian ad litem 
appointed for him.® 

The rule does not apply to proceedings after decree.^ 

2. Exeoution proceedings. — This rule does not apply to execution proceedings.^ 
{yide also Notes under Buies 1 and 3.) 

8. Distinction between Rules 2 and 8. — See Buie 3. 


4. **Any day to which the hearing of the suit is adjourned.” — This rule 
does not apply unless the day to which a suit has been adjourned is a day fixed for 
the hearing or trial of the case.^ Thus, it has been held not to apply in the following 
cases — 

(1) Where the day was fixed for consideration of an application for amend. 

ment of issues.^ 

(2) Where it was fixed for the hearing of an application for the appointment 

of a guardian ad litem of a minor defendant.® 

(3) Where on the defendant asking for a stay of the suit, it was adjourned 

to another date for the production of the copy of a certain order 
Where a suit was postponed to a fixed day for finding out the whereabouts of 
an unserved defendant and no other separate day was specifically fixed for hearing, it 
was held that the date fixed was the date of the hearing of the suit.® 

Where the hearing of a case is proceeding from day to day and the case is 
adjourned to the next day because the cross-examination of a witness is unfinished, 
the adjournment is under this rule, and the disposal of the suit ex parte on the next 
day on the non-appearance of the defendant on that day is under this rule.® 


8. ''Appearance.” — By virtue of an explanation added to this rule by the High 
Court of Allahabad^ and the Chief Court of Oudh,® no party shall be deemed to have 


(’22) AIR 1922 Mad 416 (416). (Dismissal of suit 
for default of appearance of plaintiffs after issuos 
—Held that the dismissal was under 0. 9, R. 8 
and that the remedy was under 0. 9 B. 13 — 
This, it is submitted, is a discrepancy. The 
remedy is under 0. 9 R. 9 and not under B. 18.) 

5. (’29) AIR 1929 All 648 (548). 

6. (-20) AIR 1920 Bom 64 (64) ; 44 Tk>m 767. 

7. (’24) AIR 1924 PC 198 (200) : 4 Pat 61 ; 61 
Ind App 821 (PC). 

Note 2 

1. (’92) 1892 All W N 222 (224) : 16 All 66. 

(’88) AIR 1988 Mad 418 (422): 66 Mad 490 (FB). 
(’98) 15 All 84 (94) (FB). 

(’95) 18 Mad 181 (133). 

Note 4 

1. [8e$ also (’09) 1 Tnd Cas 86 (88) (Cal). 

(’72) 18 Suth W B 826 (826). (Court not sitting 
—No date fixed for adjourned bearing — This 
rule does not apply — Court not Justified in re" 
fusing adjournment and disposing of the suit.)] 

2. (’21) AIR 1921 Pat 96 (97): 6 Fat L Jour 881. 

3. (’ll) 10 Ind Gas 818 (814) : 88 All 660. 

(’22) AIR 1922 Pat 262 (264, 255): 6 Pftt L Jour 660. 
(’24) AIR 1924 Pat 7]14 (715). 


4. (’16) AIR 1916 Lah 182 (183). 

5. (’19) AIR 1919 Sind 89 (90); 13 Sind L R 149. 

6 . (’14) AIR 1914 Cal 860 (861) : 41 Cal 956. 

Note 5 

1. (’81) AIR 1931 All 703 (704). (Defendant 
absent — Pleader applying for adjournnioDt>-On 
refusal withdrawing-~He2d no failure to appear 
— Decree is one on merits.) 

(’33) AIR 1933 All 41 (41). (Plaintiff absent and 
defendant present— Plaintiff’s pleader’s applica- 
tion for adjournment refused— Pleader reporting 
no instructions— Decree passed is on the merits.) 
(’34) AIR 1984 All 107 (108). 

(’86) AIR 1985 All 210 (211). 

(’35) AIR 1985 All 898 (401). (Suit adjourned for 
final hearing— Application by plaintiff’s counsel 
for further ^stponement rejected — Counsel re- 
porting no instructions — Suit dismissed — Dis- 
missal is on merits.) 

’86) AIR 1936 All 619 (620, 621). 

’85) AIR 1985 All 665 (666). (Adjournment asked 
by pleader refused — Pleader saying no instruc- 
tion— No failure to appear.) 

(’86) AIR 1936 All 670 (670). 

(’86) AIR 1986 All 659 (660). 

2. (’84) AIR 1934 Oodh 171 1 


174) : 9 Luck 586. 
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0. 17 R« 2 failed to appear if he is represented by an agent or a pleader though engaged only for 

Motet 8*-T making an application. (1^ also 0. 3 B. 1 and Notes thereto). But, the mere fact that 

before the case is called on for hearing a pleader files a list of v^itnesses, does not 
amount to the party being * represented** at the hearing.^ But, where, however, on the 
day of the adjourned hearing the pleader reports that he has no instructions and the 
party is absent and a decree is passed in the suit, the Explanation (added by the 
Allahabad High Court) does not apply and the decree is an ex parte decree.^ 

6. "Hearing.” — The word ‘^hearing** means the taking of evidence or the 
hearing of arguments or the consideration of questions relating to the suit which would 
enable the Judge to finally come to an adjudication upon it, and not the consideration of 
merely interlocutory matters.^ It refers, so far as this rule is concerned, to the 
commencement of the hearing on each day of the hearing, and cannot be considered 
to mean that the suit is in a continuous state of being called on for hearing so long as 
it is being heard.^ 

The reader of a Court, when the presiding Judge is on leave, is not competent 
to pass an order, e. g., giving a further date which can bind the parties. The non- 
appearance of the plaintiff on a date so fixed should not entail the dismissal of the suit 
for default.^ 

See also Notes to Order 9 Buie 9. 


7. One of the modes direoted by Order 9. — As has been seen in Note 1, 
Order 9 refers to oases of default of appearance of parties at the first hearing of a case. 
This rule makes the provisions of Order 9 applicable to cases of such default at adjourned 
hearings. 

In an old Calcutta case^ it was held that there was a distinction* between Order 9 
and this rule flcnd that the provisions of Order 9 relating to the restoration of suits 
and the setting aside of ex parte decrees did not apply to orders passed under this rule. 
This view has, however, been overruled and it has been repeatedly held that the 
said provisions of Order 9 will apply to orders passed under this rule on default of 
appearance of parties at adjourned hearings. Thus — 

( i) if the plaintiff fails to appear at an adjourned hearing, the Court may 
make an order dismissing the suit for default under this rule and Buie 8 
of Order 9, and the plaintiff may thereupon apply for restoration of the 
suit under Order 9 Buie 9,* 


3. (*86) AIR 1986 All 619 (620, 621). (Appearance 
is appearance at bearing and not before.) 

{See also (’85) AIR 1985 Mad 210 (211): 58 Mad 
817. (Pleader tiling additional written statement 
and applying for fresh issue after suit is called 
on for hearing — Party is represented at **hear- 
ing.")) 

4. (*88) AIR 1988 All 652 (654). 

Notes 

1. (*20) AIR 1920 Pat 695 (597). 

(*22) AIR 1922 Pat 485 (487, 488) : 1 Pat 188. 

(’86) AIR 1986 Lah 280 (281). (Date fixed for re- 
turn of Commissioner’s report is not date of 
hearing.) 

2. (’27) AIR 1927 Mad 799 (800). 

3. (’82) 88 Pun L B 804 (805). 


[See also (’86) AIR 1986 Lah 1000 (1001). 
(If suit is dismissed, it must be restored — 88 
Pun L R 804, Foil.)] 

Note 7 

1. (’94) 21 Oal 269 (278, 274). (Overruled 
Full ]^nch decision in 28 Cal 788.) 

2. (’07) 84 Cal 408 (417) (FB). 

(’84) AIR 1984 Mad 199 (199). (Vakil pleading no 
instructions and party not prepared to go on •— 
Role 2 applies.) 

(’77) 1 Mad 287 (288). 

(’84) 7 Mad 41 (42). 

(’07) 84 Cal 285 (240). 

(’09) 1 Ind Oaa 741 (741, 742) : 86 Cal m, ; 
(’22) AIR 1922 All 68 (69). 

(*88) AIR 1988 Cal 789 (790). 
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( a) if the defendant fails to appear at an adjourned hearing, the Court may 
pass an ex parte decree under this rule and Buie 6 of Order 9 ; and the 
defendant may thereupon apply under 0. 9 B. 13 to set aside the ex parte 
decree;* 

( Hi) if neither party appears at such hearing, the Court may dismiss the suit 
under this rule and Buie 3 of Order 9 ; and the plaintiff may thereupon 
either file a fresh suit or apply to have the dismissal set aside.^ 

But the provisions of this rule v^ill not apply to proceedings after decree.* 

8. “Or make such other order as it thinks fit." — In the interpretation of 
these words, three questions arise for consideration, viz. — 

( i) What is the meaning of the expression “such other order as it thinks fit ?” 

(ii) Does the expression include the power to decide the case on the merits? 

And if so, 

(Hi) When is the Court to proceed under Order 9 and when to proceed to 
decide the case on the merits? 


On the first two questions, the High Court of Allahabad^ had held that the 
expression “such other order as it thinks fit" only empowers the Court to grant an 
adjournment and not to decide the case on the merits. The High Court of Lahore* has 
also taken the same view. An earlier decision of the High Court of Madras* was also 
to the same effect. But in a later decision of the same High Court, the power of the 
Court to give a decision on the merits in certain circumstances has been recognized.^ 
The High Court of Calcutta* also recognizes the power of the Court to give a decision 
on the merits. The Allahabad High Court and the Chief Court of Oudh have recognized 
this power by adding a new clause to this rule. 


On the third question, where the evidence has not yet begun, it has been held 
that the Court should either proceed under Order 9 or adjourn the case.® Whore, 
however, the case is part heard, it would seem that the rule vests in the Court a 
discretion either to proceed under Order 9 or to give a decision on the merits.^ In cases 


(•37) AIR 1937 Rang 437 (438). 

(’30) 163 Ind Cas 556 (557) (Cal). 

[See also ('82) AIR 1932 Mad 414 (414). (Party to 
appear in person—Default.)] 

3. (’96) 28 Cal 788 (753, 756, 758, 760, 764, 765) 
(KB). 

(’33) AIR 1933 All 907 (908). 

(’34) AIR 1934 Cal 116 (117) : 60 Cal 1331. (An 
application for review is not the proper remedy.) 
(•94) 20 Bom 880 (882). 

(’33) AIR 1988 Nag 870 (373) : 30 Nag L R 94. 
(•97) 19 All 856 (867). 

(•98 2 Cal W N 693 (694, 696). 

(•14) AIR 1914 Oal 360 (361) : 41 Cal 966. 

(•37) AIR 1987 Mad 674 (674). (Defendant being 
absent. Judge declaring him to be ox parte and 
reserving judgment — Defendant immediately 
appearing and vrrongly believing that ex parte 
decree was made applying lor setting it aside— 
Judgment subsequently delivered but no fresh 
application made by defendant after decree— His 
previous application may be treated as applica- 
tion to set aside ex parte decree.) 

(’85) AIR 1985 Mad 210 (211) : 68 Mad 817. 

[See (*88) AIR 1988 Lah 248 (249).] 

4. (‘87) 10 Mad 270 (271). 


(*33) AIR 1933 Nag 234 (235, 236) : 29 Nag L R 
148. 

5. (’24) AIR 1924 P C 198 (200) : 4 Pat 61 : 51 
Ind App 321 (PC). 

(*82) AIR 1932 Mad 619(522). (Preliminary decree 
passed in partition suit— -Court cannot subse. 
quently dismiss suit— Decree can be varied only 
in appeal.) 

Note 8 


1. (’16) AIR 1916 All 189 (140) ; 37 All 460. 

■ 28) AIR 1928 All 551 (652) : 48 All 618. 

26) AIR 1926 All 182 (182, 183) : 47 All 181. 

25) AIR 1926 All 267 (271) : 47 All 140. 

2 . (’82) AIR 1982 Lab 477 (478). 

3. (’08) 18 Mad L Jour 51 (54). 

4 . (’16) AIR 1916 Mod 897 (897). 

[Sm (’34) AIR 1984 Mad 199 (199). (But Court 
is not bound to proceed on the merits.)] 

6. (’07) 84 Cal 285 (287). 

(’08) 85 Cal 1023 (1026, 1027). 

6. (’83) AIR 1988 Nag 870 (372): 80 Nog L R 94, 

7. (’26) AIR 1926 Oudh 483 (484). 

(’88) AIR 1988 Nag 284 (286) : 29 Nag D B 826. 
(Court may adjourn suit in its discretion only 
when there is good reason for de&ult.) 

(’25) 26 Pun L B 190 (191). 


0. 17 R.a 
Notes 
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0. 17 R. 8 


where the plaintiff has adduced all his evidence or has made out a prima facie case, 
but is absent at the adjourned hearing, the Court should proceed to give a decision on 
the merits and not dismiss the suit for default.^ Where the case has been closed but 
has Veen adjourned for the Court to refer to a document^ or to pronounce judgment, 
and either of the parties fails to appear at the adjourned hearing, the Court should not 
proceed under Order 9 but give a decision on the merits. 

9. Appeal and reYlsion. — No appeal lies from an order dismissing a suit^ or 
appeal^ for default under this rule. It may, however, be open to revision.® 

No appeal lies from an order restoring a suit dismissed for default under this 
rule.^ Where a Court wrongly held that no application under 0. 9 B. 13 lay against an 
order under this rule, it was held that it amounted to a refusal to exercise jurisdiction 
vested in it and hence liable to revision.® 


R. 3. [S. 158.] Where any party to a suit to whom time 

_ . has been granted fails to produce his eTidenee, or 

Court nay proceod x * 

BotwitiM^duig either to causo the attendance of his witnesses, or to 

*"'*'*"** perform any other act necessary to the further 
progress of the suit, for which time has been 
allowed, the Court may, notwithstanding such default, proceed to 
decide the suit forthwith. 


[1877, S. 158; 1859, S. 148.] 

Looal Amendments 

ALLAHABAD 

Amend Bole 3 : 

"3. Where any party to a snit, to whom time has been granted fails, without 
reasonable excuse, to produce bis eTidence, or to cause the attendance of his witnesses, 
or to comply with any previous order, or to perform any other act necessary to the 
further progress of the suit, for which time has been allowed, the Court may, whether 
such party is present or not, proceed to decide the suit on the merits." 


OUDH 


Substitute the following : 


"3. Where any party to a suit to whom time has been granted fails, without 
reasonable excuse, to produce his evidence, or to cause the attendance of his witnesses, 
or to comply with any previous order or to perform any other act necessary to the 


8 . (’05) 7 Bom L B 261 (263). 

(’84) AIR 1984 Lah 66 (57). 

(’16) AIR 1916 Mad 897 (897). 

(’29) AIR 1929 Pst 248 (248, 249). 

(’26) 7 L B All (Rev) 186( 187). 

(’09) 8 Ind Cas 688 (684): 6 Low Bar Bui 75. 

9. (’71) Select Caaea Part X, No. 10. 

(’ll) 11 Ind Cas 842 (842) (Uh). (Pronounce 
judgment.) 

Note 9 

1. (’14) 12 Mad L Jour 478 (474). 

(’84) AIR 1984 Mad 199 (199). 

(’02) 6 Ottdh Cas 294 (296). 


(’16) AIR 1916 Cal 288 (288). 

(’25) AIR 1925 Pat 488 (484). 

(’89) AIR 1939 Nag 218(218):ILB(19a9)Nag674. 

2. (’96) 38 Cal 827 (828). 

3. (’25) AIR 1925 Put 488 (484). 

(’83) AIR 1938 Nag 284 (286) : 29 Nag L R 826. 
(Conditions of S. 115 not satisQed.) 

4. (’87) 10 Mad 270 (271). 

(’97) 19 All 855 (357). (No appeal was hdd talk 
from an order, under the Section oornsposdtng 
to this rule read with Section 108 of the laafr ’ 
Code, setting aside a decree passed ea fxtrf*.]i^' 

5. (’25) AIR 1925 All 207 (209, 270) : 47 AU 14». 



ADJOURNMENTS 


1807 


further progress of the suit for which time has been allowed, the Court may, notwith- 
standing such default, and whether such party is present or not, proceed to decide the 
suit on the merits." 


1. Scope end opplicability of the Rule* 

2. Execution proceedingc. 

3. DisUncUon between Rules 2 and 3. 

4. To whom time has been granted.** 


5. When it party deemed to fail to do the 

act for which time has been granted. 

6. **Any other act necessary to the further 

progress o( the suit.'* 

7. Remedy of a person aggrieved by an order 

under this rule. 


Other Topics ( miscellaneous) 


Applicability ouly to cases of default by party 
given time for acts specified. See Notes 1 
and 4. 

Applicability whore time granted owing to non. 
service of summons. See Note 5. 

Decision under this rule is res judicata. See 
Note 7. 

Default by non.production of heirship-certificate. 
See Notes 8 and 7. 

Default contemplated by this rule. See Note 1 
and Notes 3 to 6. 


Default in payment of costs ordered as condition 
precedent. See Note 7. 

Disposal to be not for default but on merits. See 
Note 1. 

Inapplicability to default in filing amended plaint 
ordered. See Note 1. 

Inapplicability to default in payment of court-foe 
ordered. See Notes 1 and 7. 

Inapplicability to default in supplying several 
stamps for partition-decree as per award. See 
Note 1. 

No revision. See Note 7. 


1. Scope and applicability of the Rule. — This rule does not apply unless 
time had been granted to a party at his instance^^ to do one or other of the three 
things mentioned in the rule, viz.t to produce evidence, or to cause the attendance 
of witnesses, or to perform any other act necessary for the progress of the sxiit? and 
unless default had been committed by such party in doing the act for which the time 
was granted? 


Order 17 Rule 3 — Note 1 

1. (’84) 1884 Pun Ro No. 139, p. 867. 

.\’33) AIR 1933 Nag 284 (235) : 29 Nag L R 326. 

(’73) 19 Suth W R 34 (85). 

(’76) 1 Mad 287 (288). (In a suit, issues having 
been settled, tho final hearing of tho suit was ad- 
jouriied to a fixed date for final disposal — On 
that date plaintiff did not appear, and tho suit 
was dismissed under S. 148 of Act VIII of 1859. 
i/efd, that as this was not a case which had been 
adjourned in favour of either party to enable 
him to produce his proofs or cause the attend- 
ance of his witnesses, the order was not one which 
could properly be made.) 

(’ 06 ) 1906 Pun Ro No. 80, p. 112. 

(’13) 19 Ind Gas 472 (473) (Lah). 

(’14) AIR 1914 Cal 860 (861) : 41 Gal 956. 

(’15) AIR 1915 Lah 439(439) : 1916 Pun Re No. 51. 

(’17) AIR 1917 Mad 196 (197). 

(’;iS) 40 Pun L R 1014 (1015). (Hearing adjourned 
in ordinary coarse for defendants to file list of 
witnesses— Failure of defendants to appear and 
lUe list on day fixed — Court cannot pass ex 
Vfirie decree under this rule.) 

2. (’91) 1891 All W N 112 (118, 114). 

(' 33 ) AIR 1983 All 907(908). 

(’ 75 ) 1876 Pun Re No. 82, p. 96. (When the ad- 
journment was not granted for a party to do 
anything— Here adjournment was for ''inspection 


by Court” of spot.) 

(’76) 1876 Bom P J 250 (251). (Where it did not 
appear from tho endorsement on the application 
that time was granted to tho plaintiff to produce 
evidence, it was held that S. 148 of the Code of 
1859, corresponding to this rule did not apply.) 

(’07) 34 Cal 235 (240). 

(’13) 19 Ind Cas 472 (473) (Lah). (A plaint was 
rejected on the ground that the plaintiff had no 
right to bring a suit without filing an agreement 
to arbitrate under Para. 20 of the Second Schedule 
of the C. P. Code.) 

(’15) AIR 1915 Lah 439 (440) : 1915 Pun Ro 
No. 51. 

(’17) AIR 1917 Mad 196 (197). 

(’21) AIR 1921 Bom 458 (458) : 45 Bom 1181. 

(’26) 27 Pun L R 714 (715). 

(’26) 27 Pun L R 592 (593). 

(•27) AIR 1927 Lah 484 (485). 

(’27) AIR 1927 Rang 148 (148, 149) : 5 Rang 888. 

3. (’68) 4 Mad U C H 56 (59). 

(’08) 85 Cal 1023 (1027). 

(’15) AIR 1915 Mad 864 (865). 

(’15) AIR 1916 Lah 439 (439) : 1916 Pun Re 
No. 51. 

(’21) AIR 1921 Bom 458 (468) : 46 Bom 1181. 

(*22) AIR 1922 Pat 485 (488) : 1 Pat 188. 

(’28) AIR 1928 Rang 191 (192) : 6 Rang 828. 


0.17 R. S 
Note! 
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The rule is permissive and not mandatory as is shown by the words "the Oonrt 
may" proceed to decide the suit forthwith.* The stringent provisions thereof shmldd 
not be apidied unless the facts do not admit of the application of any other provision 
of the Code.* Where, for instance, there are no sufficient materials on record to give a 
proper decision, the Court should grant a further adjournment of the case.* Similarly, 
if the facts of the case make the provisions of Buie 2 applicable, the Court should act 
under that rule even though such facts come within the operation of this rule as well.^ 
A decision “forthwith” should nevertheless be a decision on the merits, i.e., 
on a consideration of such materials as may be necessary and available,* and does 
not mean a summary decision.* If, in the case of the plaintiff, such materials fail 
to substantiate the claim, the suit will be dismissed on that ground and not for the 
default committed by him.^* Similarly, a decree passed against the defendant under 
this rule will not be an ex parte decree which can be set aside under 0. 9 B. 13.^^ 

In a case where the defendant’s prayer for adjournment was refused but some 
time was nevertheless given to him for his evidence, and after plaintiff’s evidence was 
over the Court passed a decree without waiting for the time fixed for the defendant’s 
evidence, the decree was held to be illegal.'* 

The rule applies only after the suit has been instituted,'* but not to proceedings 
after the decree}* 


8. Exeontlon proceedings. — The 

execution proceedings.' 

4 . (’93) 1893 ^11 W N 84 (84). 

(’34) AIB 1934 Lsh 5G0 (560). 

(’35) AIB 1985 All 210 (212). 

(’19) AIR 1919 Lah 344 (845) : 1919 Fun Be 
No. 160. 

(’89) AIB 1989*A11 524 (526). (Rule 3 confers die- 
cretion on Court — Discretion if not properly 
exercised High Court can interfere.) 

(’39) AIR 1989 All 649 (648) : 1989 All L Jour 
627 (628). 

5. (’04) 1904 Pun L R No. 74. 

(’08) 1908 Pun Re No. 9, p. 68. 

(’99) 1899 Pun Re No. 80. p. 800. 

(’89) 11 All 91 (92). (A failure to supply the defi- 
cient court-fee does not justify an order under 
Sec. 158 of the Old Code, since Sec. 54 (0. 7, 

R. 11) contains clear directions as to the pro- 
cedure in such cases.) 

8 . (’70) 1870 Pun Re No. 20, p. 85. 

(’38) AIR 1933 Nag 234 (285) : 29 Nag L R 826. 

7 . (’93) 1893 All W N 84 (84). 

(’95) 1895 Pun Re No. 82, p. 891. 

(’75) 1875 Pun Re No. 82, p. 96. 

(’19) AIR 1919 Low Bur 189 (140) : 9 Low Bur 
Rul 266. 

8 . (’16) AIR 1916 Mad 708 (708). 

(’09) 1 Ind Cas 741 (741) : 36 Cal 189. 

(’89) AIR 1989 All 642 (648): 1989 All L Jour 627 
(628, 629). (Appearance on behalf of the defen- 
dant would assumed whether he was in fact 
present or not.) 

(*88) AIB 19^ Bind 142 (144). (Dismissal of suit 
without reference to materials on record is against 
the provisions of the rule.) 

9. (’01) 28 All 462 (464). 

{•10) 8 Ind Oaa 850 (850) (Mad). 


provisions of this rule do not apply to 


’20) AIB 1920 Pat 600 (601) : 4 Pat L Jour 277. 
’19) AIR 1919 Lah 844 (845) : 1919 Pun Bo 
No. 150. 

’24) AIR 1924 Lah 404 (404). 

’27) AIR 1927 Lah 888 (888). 

’19) AIR 1919 All 252 (258) : 41 All 668. 

(’07) 17 Mad L Jour 81 (82). (A Court has no 
power to restore an ex parte decree once set aside 
— Where the Court is acting under S. 158, tho 
proper course for it is to decide the suit as it stood 
then before it if the Judge could do so, and not to 
’’restore” the ex parte dectoe once set aside by it.) 

10 . (’27) AIR 1927 Mad 109 (110). 

11 . (’39) AIR 1989 All 642 (648):1989 All L Jour 
627 (629). 

12 . (’80) AIR 1980 Cal 251 (251). 

13 . (’25) AIR 1925 Mad 1045 (1046). (Where a 
plaint is rejected on the ground that the 
plaintiff has not filed an amended plaint, as he 
was asked to do, 0. 17 R. 8 does not apply.) 

14 . (’19) AIB 1919 All 269 (270). (Where an 
order has been made for preparation of a parti- 
tion decree in terms of an award and the plain- 
tiff fails to comply with an order of the Court to 
pay the stamp duty as distinct from court-fees, 
his omission to pay is no ground for disiniBsal of 
the suit.) 

Note 2 

1. (*94) 18 Bom 429 (482). 

(’88) AIB 1988 Mad 416 (423) : 56 Mad 490i (FB). 
(Still Court has inherent power to dismiss eisoa^ 
tion application for default inpayment (^batte.) 
(’98) 1898 All W N 28 (28). (CpllMtor to 
proceedings are sent for execution has, no 
to act under this role.) 
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8. Dlstinotldn between Rules 2 and 8. Buies 2 and 3 provide for distinct 
and different sets of circumstances — 

^ (1) Buie 2 applies where an adjournment has been generally granted and not 

for any special purpose. This rule applies where the adjournment has 
been given for one of the purposes mentioned in the rule} 

(2) Buie 2 does not apply unless the party has failed to appear at the hearing. 
Buie 3 will apply where the party is present and has committed the 
default referred to in the rule.^ A party appearing by pleader and asking 
for adjournment must, in the absence of an effective withdrawal of 
appearance by the pleader, be deemed to have appeared.^ And even if 
the pleader reports “no instructions** after refusal of the adjournment, it 
may not, under certain circumstances, constitute a failure to appear.^ 
There might be cases where a default under this rule is coupled with a default 
under Buie 2 as well. Thus, a party to whom time has been granted, at his instance, for 
doing one or other of the acts mentioned in this rule, may not only commit default in 
the doing of the act but may not appear in person or by pleader. In such a case, what 
has the Court to do? On this question the authorities are not uniform. It was held 
by the High Court of Allahabad in the undermentioned cases*^ that, in such cases, the 
procedure to be followed is under Buie 2. The decisions of the Oudh Court were 


'(’93) 1898 All W N 12 (18). (Difficulty of applying 
the provisions to execution proceedings pointed 
out. In this case it was assumed that the order was 
passed under 8. 158 for argument’s sake. Relief 
asked for in the prior application being different 
from that in the second application, the second 
application not liarred.) 

■(’98) 15 All 84 (94) (FB). 

[Bui see (’98) 15 All 49 (64).] 

Note 3 

1. (’28) AIR 1928 Cal 341 (342), 

(’17) AIR 1917 Mad 19G (197). 

(’08) 18 Mad L Jour 51 (53). 

(’14) AIR 1914 Sind 92 (93) : 8. Sind L R 241, 
(’17) AIR 1917 Lah 281 (282). 

<’23) AIR 1923 Bat 530 (531), 

(’27) AIR 1927 Rang 4G (47) ; 4 Rang 408. 

(’28) AIR 1928 Rang 191 (193) : 6 Rang 323. 

(’29) AIR 1929 Rang 73 (74) ; G Rang 7G6. 

(’29) 116 Ind Cas 762 (752) (All). 

(’29) 117 Ind Cas 73 (74) (Lah). 

2. (’30) AIR 1930 Nag 152 (162). 

(’34) AIR 1934 Mad 199 (199). (Rules 2 and 3 
are mutually exclusive— Pleader reporting *no 
instructions* and party not prepared to go on with 
the case — ^This rule docs not apply and B. 2 
applies.) 

(’33) AIR 1988 Nag 370 (371) : 30 Nag L R 94. 
(’24) AIR 1924 Nag 26 (27). 

(’19) AIR 1919 Cal 1062 (1053). 
i’25) AIR 1925 Nag 286 (288). (A pleader’s unprc> 
parodness to argue affords no ground for the 
Court to ignore his presence and proceed to dis- 
miss the appeal as if there was no appearance — 
He is bound to proceed to decide on merits.) 

(’26) 95 Ind Cas 798 (798) (All). 

(’27 AIR 1927 All 607 (607). 

{'22) AIR 1922 Pat 485 (487, 488) : 1 Pat 188. 
(Defendant' present — His vakil asks for time-— 
Rofuaed— Not conducting further— Decree passed 


is under O. 17 H. 2 and liable to be set aside 
under Order 9). 

(*36) AIR 1936 Uad 625 (625). 

3. (’24) AIR 1924 Mad 43 (44). 

(*18) AIR 1918 Mad 787 (788). 

4. (’25) AIR 1925 Mad 316 (316, 317). 

(’ll) 10 Ind Cas 770 (771) (Low Bur). 

(’36) AIR 1936 Mad 210 (211) : 58 Mad 817. 
(Acts of pleader in filing additional written state- 
ment and in applying to Court for framing 
of fresh issue are acts done by him in the 
conduct of suit and towards progress of suit and 
these acts constitute appearance.) 

[See (’39) AIR 1939 Mad 974 (975): 50 Mad L W 
4.30 (431, 432). ( Adjourninont refused and pleader 
not taking any further part in the proceedings — 
Plaintiff present in Court but not giving evi- 
dence — Suit dismissed — Dismissal must bo 
held to bo under R. 2 and not under this rule 
— Mere physical presence of the plaintiff is not 
sufficient to constitute appearance under R. 3.) 
(’36) AIR 1936 Mad G25 (625, 626). (Case 
adjourned — Neither defendants nor their vakil 
present on adjourned date — Vakil appearing on 
their behalf having no instructions beyond 
applying for adjournment — Decree passed is 
ex parte.)] 

[See also (*35) AIR 1935 All 398 (401). (Plaintiff 
appearing in person and by counsel— Adjourn- 
ment refused — Both, plaintiff and his counsel, 
then absenting themselves — Dismissal of suit is 
dismissal on merits and not for non-appearance.)] 
[But tee (’30) 124 Ind Cas 402 (403) (All). 

(’26) AIR 1926 Mad 971 (973). (Plaintiff present 
— His pleader reports “no instructions” — 
Dismissal— 0. 17 R. 2 applies.) . 

(*33) AIR 1933 Nag 370 (373) : 30 Nag L R 94.] 

5. (’22) AIR 1922 All 68 (68, 69). 

(*28) AIR 1923 All 158 (155. 156. 157). 

(*26) AIR 1926 All 182 (182) : 47 All 181. 

30P0. 114. 


0. 17 R. 8 
Note 8 
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conflicting.^ The rule has since been amended by the Allahabad High Court and the 
Chief Court of Oudh^ giving a discretion to the Court to proceed to decide the suit 
on the merits. The Bombay^ and the Madras^ High Courts are agreed that in such 
cases the Court should proceed only under Buie 2. The Rangoon High Court has also 
taken a similar view.^® On the other hand, the Calcutta, Lahore^* and Patna^* High 
Courts take the view that the Court can proceed under this rule if there are materials 
on record to enable the Court to come to a decision on the merits and that otherwise 
the Court should proceed under Buie 2. Even according to the Patna High Court, this 
rule will apply only after the hearing of the case has commenced}^ For the views held 
by the other High Courts, see the undermentioned cases.^^ 

Where the entire evidence is over and the case is posted to a day for the clearing 
up of a point or for the Court satisfying itself on a particular point before delivering 
judgment and the parties defaulted on that day and failed even to appear, the Bombay 


(•26) AIR 1926 All 267 (269, 270) : 47 All 140. 
(’15) AIR 1915 All 139 (140) : 37 All 460. 

[But tee (’03) 25 All 194 (195). 

(’26) AIR 1926 All 729 (730). (On tho gronnd of 
costa directed not having been paid R. 3 waa 
held to apply — Diihcnlty of avoiding Hr. 2 and 3 
— Recommended to Rule Committee for amend- 
ment.)] 

6. (’28) AIR 1923 Oiidh 18 (19). (Where the 
defendant absents himself on tho date fixed for 
evidence in a case, the proper procedum for a 
Court is to proceed under 0. 17 R. 8 and not 
under 0. 9 R. 6, 0. P. 0.) 

(’25) AIR 1925 Oudh 278 (280). (Rule 3 applies 
whore two elomentsexist, viz.,(l)theadiourment 
must have been at the instance of the party; (2) 
there must be luuterials on record to proc(^ to 
decide the suit.) 

(’25) AIR 1925 Oudh 337 (346) : 28 Oudh Cas 8. 
(Where a plaintiff realising tho weakness of his 
case absented himself on the date fixed for hearing 
and let the suit be dismissed for default, the deci< 
sion is one under 0. 9 R. 8 oven though tho 
Court purported to act under 0. 17 R. 3 and 
the decision does not bar a fresh suit.) 

(•25) AIR 1925 Oudh 360 (360). (When one of the 
parties fails to appear on the date to which the 
case is adjourned, the case falls under 0. 17 R. 2.) 

7. (’33) AIR 1933 All 41 (41). 

(*35) AIR 1935 All 210 (212). 

(’34) AIR 1934 Oudh 171 (174) : 9 Luck 686. 
a. (’25) AIR 1925 Bom 328 (329). 

(’96) 20 Bom 736 (748, 744). 

(•23) AIR 1923 Bom 27 (28, 29) ; 46 Bom 1026. 
[But see (’05) 7 Bom L R 261 (262). (If there is 
evidence on record sufficient to a decision on 
the merits, R. 8 should be applied.)] 

9. (’02) 12 Mad L Jour 473 (474). 

(’10) 5 Ind Cas 23 (24, 25) : 83 Mad 241. 

(’18) AIR 1918 Mad 148 (146) : 41 Mad 286 (FB). 
(Overruling .84 Mad 97.) 

(’28) 108 Ind Cas 897 (897) (Mad). 

10. (’87) AIR 1937 Rang 487 (438). (Plaintiff 
absent at adjourned hearing— Failure to comply 
with Court's order to file list of witnesses — Suit 
dismissed for want of prosecution— Nevertheless 
dismissal is one under B. 2 and can be set aside 


for sufficient cause.) 

11. (’07) 34 Cal 235 (237, 238). 

(’33) AIR 1933 Cal 412 (414). (Applicability of 
Rr. 2 and 3 pointed out— Court can proceed under 
R. S if adjournment is given at the instance of 
party and if there are materials on record both 
condiiion.s must exist for the applicability of this 
rule.) 

(’08) 36 Cal 1023 (1027). 

(’18) AIR 1918 Cal 330 (331). 

(’14) AIR 1914 Cal 360 (361) : 41 Cal 956. 

(’83) AIR 1933 Cal 78 (74). (Plaintiff part- heard 
—Plaintiff absent— Dismis&il — 0. 17 R. 2 and 
not R. 8 applicable.) 

12. (’24) AIR 1924 Lah 545 (546) : 5 Lah 218. 
(’32) AIR 1932 Lah 477 (478). 

(’19) AIR 1919 Lah 419 (420) ; 1919 Pun Re 
No. 48. (Where default takes place within the 
meaning of both Rr. 2 and 3 and there is not 
enough material on record to enable the Court to 
proc^ to judgment, the Court should proceed 
under Rule 2.) 

(’32) AIR 1932 Lah 477 (478). (Party absent- 
Dccree — Kx •parte decree and not an order under 
0. 17 R. 3.) 

[See however (’80) 1880 Pun Re No. 41, p. 88.] 

13. (’22) AIR 1922 Pat 2 (8) : 6 Pat L Jour 818. 
(’18) AIR 1918 Pat 256 (257) : 3 Pat L Jour 481. 

(Rule 3 contemplates material for decision prior 
to default.) 

(’20) AIR 1920 Pat 689 (690) : 4 Pat L Jour 712. 

14. (’28) AIR 1928 Pat 167 (167) : 7 Pat 236. 

15. (’10) 6 Ind Cas 831 (852) : 3 Sind L B 208. 
(Where at any adjourned hearing there is no 
appearance of the plaintiff and there are no 
materials on record, the appropriate procedure is 
laid down by S. 157, i. c., 0. 17 R. 2.) 

(’88) AIR 1988 Nag 870 (872, 878) : 80 Nag L R 
94. (Nagpur follows the Bombay and Madras 
view mentioned above.) 

(’88) AIR 1983 Nag 284 (285) : 29 Nag L B 826 
(Do.) 

(’19) AIB 1919 Sind 89 (90) : 18 Sind L B 149. 
(When both the conditions laid down in Q. 17 
Br. 2 and 8 coincide, 0. 17 B. 9 should have 
preference, for the consequences of non^Mpoaranoe 

have a natural precedent over the ments.) 
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and Madras High Courts have held that the Court should proceed under Buie 3 and 
not under Eule 2.^® 

4. "To whom time has been granted." — Where a party is ordered to be 
present at an adjourned hearing it does not amount to a granting of time to the party 
to do any act within the meaning of this rule.^ Nor is an adjournment on the joint 
application of hath the parties within this rule.® The rule will not also apply where 
time was granted not to the party in default but to the opposite party.® Further, the 
time must have been granted for the doing of an act which it was not the dtiiy of the 
Court to do.® 

Where a party applied for adjournment of the case for getting a transfer thereof 
and the application was refused but the case was fixed for further evidence, it was held 
that this rule did not apply as no time can bo said to have been granted to the party 
within the meaning of this rule.® 

When a case comes within the meaning of the language of this rule, the mere 
fact that the date fixed is a holiday (when the date has been expressly agreed upon) 
will not prevent the Court from proceeding under this rule.® 

6. When Is party deemed to fail to do the aot for whioh time has been 
granted^ — At the adjourned hearing of a case, the witnesses on behalf of a party were 
absent though served and the party applied for warrants of arrest against them. The 
application was refused. Thereupon the pleader reported “no instructions” and the 
suit was dismissed. It was hold that the dismissal was n^t one under this rule.^ Where 
a party takes steps in time but the witnesses are not served owing to delay on the part 
of the Court’s officers to serve them, the party cannot be said to have committed 
default.® Even if the steps are taken late but there is sufficient time to get the witnesses 
served, the party cannot be said to be in default.® He will bo held to have committed a 
default if the steps are taken too late to get the witnesses served.® 

When a commission has been issued, the non-return of the commission is no 
failure on the part of a party.® 


16. (’31) AIR 1931 Bom 111 (113, 114). 

(’14) AIR 1914 Mad 381 (382). 

[See also (’14) AIR 1914 Mad 116 (116, 117). 
(Where all the evidence has been adduced and 
an adjournment was granted for the production 
of a succession certificate for a portion of the 
claim but the plaintiff failed to produce the 
same, suit ought not to bo dismissed under 

0. 17 R. 2 but should bo disposed of on the 
merits under Rule 3 in respect of that portion 
of the claim for which succession certificate 
was not necessary and in respect of that por- 
tion for which the certificate was necessary the 
suit should have been dismissed.)] 

Note 4 

1. (’06) 1906 Pun Re No. 30, p. 112. 

(’27) AIR 1927 Lah 388 (388). 

2. (*87) 10 Mad 270 (271). 

[See however (’39) AIR 1939 All 524 (525, 526). 
(The decision distinguishes the Madras ruling 
in 10 Mad 270 on the ground that the Allaha- 
bad High Court has amended Rule 3.)] 

3. (*84) 7 Mad 41 (42). 

(’06) 1906 Pun Re No. 30, page 112. 

4. (’73) 19 Suth W R 34 (35). (Where adjourn- 
ments are made by a Court in order to give 


effect to its processes for compelling the atten- 
dance of the witnesses, being thus made as 
much on its own motion as at the instance of 
the defendant or as at the instance of the plain- 
tiff the case cannot bo said to come under Act 
VIII of 1859, S. 148 corresponding to 0. 17, 
R. 3.) 

(’24) AIR 1924 Lah 404 (404). (Do.) 

5. (’23) AIR 1923 Lah 281 (281). 

6. (’06) 1906 Pun Re No. Ill, page 426. 

Note 5 

1. (’10) 5 Ind Cas 499 (499) (Cal). (34 Cal 235, 
Referred.) 

2. (’24) AIR 1924 Lah 272 (272). 

(’25) AIR 1925 Lah 296 (296). 

(’17) AIR 1917 Lah 281 (281, 282). (When once 
a party has given the address and other particu- 
lars of his witnesses and has also paid the ex- 
penses, the Court is quite incompetent to proceed 
against that party, if service of summons is not 
effected, nor proce^ under Rule 3 for party re- 
fusing to pay warrant batta when such order 
was passed illegally.) 

3. (’25) AIR 1925 Oudh 304 (304). 

4. (’26) AIR 1926 Lah 27 (28). 

5. (’27) AIR 1927 All 749 (760). 


0. 17 R. 8 
Notes 8-6 
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Notes 5-7 


When time is to be regarded as the essence of the default, the party should 
have distinct notice of the time within which the act should be done.® 


6. ''Any other act necessary to the farther progress of the suit/’ — The 

act contemplated by this rule is one which must be necessary to the further propress 
of the suit.^ An act which brings about a stay and thus arrests the further progress 
of the suit cannot be interpreted to be an act necessary to the further progress of the 
suit ; a Court cannot therefore dismiss a suit for non-prosecution because the party 
failed to produce a stay order within the period allowed.* As to what are such acts, 
see the cases noted below and as to what are not such acts, see the undermentioned 
decisions."^ When the act is one ordered without jurisdiction, a default in doing it will 
not attract the provisions of this rule.® 


7. Remedy of a person aggrieved by an order under this Rule. — A 

decision under this rule is a decree. It will operate as res judicata and bar a second 
suit for the same relief.^ But if the decision is not one properly within the rule, 
there is no bar against a second suit.* 

The remedy of a party aggrieved by an order under this rule is by way of 
appeal* or review^ and not revision.® It has, however, been held in a case before the 
Lahore High Court that a decree passed under this rule may nevertheless be an 
ex parte decree to which the provisions of Order 9 will apply.® 

Where the order has been expressly passed under this rule, the remedy is by 
way of appeal only, even though the Court had no power to proceed thereunder and 


6. (*90) 13 Mad 510 (511). 

Note 6 

1. (’91) 3 Mad 269 (260). 

(’98) 21 Mad 403 (404). [Held that costs ordered 
to bo paid was not a condition precedent to the 
hearing.) 

2. (’28) AIR 1928 Nag 24 (26). 

3. (’12) 17 Ind Gas 294 (295) (AH)- (Summons to 
respondent returned unserved and time given to 
appellants to take further steps.) 

(’30) AIR 1930 Oudh 851 (352). (Ex Tparte order 
set aside on condition of payment of costs — Costs 
not paid.) 

(’19) AIR 1919 Ijow Bur 139 (140) : 9 Low Bur 
Rul 266. (Failure of appellant to take steps for 
preparation of Bench copies and translations of 
vernacular documents.) 

(’22) AIR 1922 Pat 262 (255) ; 6 Pat L Jour 660. 
(Where a date is fixed for appointment of a 
guardian of a minor defendant and the plaintiff 
takes no steps to get the guardian appointed the 
Court cannot dismiss the suit without giving 
the plaintiff an opportunity to adduce evidence 
at least against the original defendants in the 
suit.) 

4. (’26) AIR 1926 Lah 571 (671). (A dismissal of 
suit for failure to amend plaint and pay costs of 
adjournment cannot fall under 0. 17 B. 8.) 

-(’24) AIR 1924 Lah 608 (608). (Non-production 
of document which ought to be produced in 
Court by the plaintiff when plaint is present^ 
does not attract operation of 0. 17 B. 8.) 

4*25) AIB 1926 All 604 (606). (Parties agr^ng to 
abide by oath affecting a third ^rson to he 
taken in particular manner— Oath illegal under 
Oaths Act— Court fixing date for oath to be 


taken — Oath not taken on that day — 0. 17, 
R. 8 does not apply.) 

5. (’26) AIR 1926 Pat 816 (817). (Dismissal of 
suit for failure to supply defendant with copies 
ill a specific language.) 

Note 7 

1. (’12) 13 Ind Cas 172 (173) (Lah). 

(’87) 10 Mad 272 (279). 

(’36) AIR 1936 Lah 885 (386). 

2. (’90) 18 Mad 610 (511). (The decision will not 
be res judicata if the dismissal was due to non- 
payment of court-fees when no date was fixed 
for its payment.) 

(’95) 18 Mad 466 (467, 468). (The dismissal of 
suit for non-production of a certificate of heir- 
ship is not a decision under this rule, so as to 
bar a second suit on the same cause of action as 
res judicata as the want of succession certificate 
prevents an adjudication on the merits.) 

[But see (’85) 1886 All W N 168 (168).] 

3. (1900) 22 All 66 (78) (PB). 

(’12) 16 Ind Cas 169 (160) : 86 Bom 636. 

’24) AIR 1924 Mad 43 (44). 

(’25) AIR 1925 Oudh 278 (280). 

(’27) AIR 1927 Rang 148 (149) : 5 Rang 888. 

(’36) AIR 1936 Mad 210 (211) : 68 Mad 817. 

(’33) AIR 1933 All 41 (42). 

[See (’35) AIR 1936 All 398 (402). (Same Court 
has no jurisdiction to restore the suit on the 
ground that there was no decision on merits.)] 

4. (’16) AIR 1918 Mad 148 (145): 41 Kbd 886 (fB)> 
(’70) 6 Mad H 0 B 868 (364). 

’98) 11 0 P L R 94 (94), 

(’88) AIR 1988 All 41 (48). 

5. (’ll) 13 Ind Cas 608 (604) : 84 All 188. 

6. (’88) AIB 1938 Lah 381 (381). 
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acted erroneously in doing so/ and even though Eule 2 may have been mentioned by 
mistake instead of Buie 3.^ 

But, where the rule under which the order is passed is not stated^ then tho 
Court must go into the matter and decide whether the order is really one under Eule 2 
or Eule 3.® The substance of the order will be examined for determining under which 
rule it falls. In such a case, the guiding principle has been laid down to be that unless 
the facts and circumstances of the case clearly indicate that the order was one under 
this rule, the order should bo treated as one under Eule 2.^® For cases in which the 
order was treated as one under this rule, see the cases noted below.^^ For cases where 
it was treated as one under Buie 2, see the undermentioned decisions.** 

j As to the power of an Appellate Court in such cases, see tho cases cited 

below.** 

As to the effect of an appellate order in such cases, see tho undermentioned 
decisions.** 


7 . (’12) U Ind Caa ll'J (120) (All). 

(’17) AIR 15117 Mad 059 (660). 

(’18) AIR 1918 Mad 14.3 (146) : 41 Mad 286 (PB). 

(’19) AIR 1919 All 252 (253) : 41 All 663. 

(’28) AIR 1923 1‘at 223 (223). 

(’25) AIR 1925 All 252 (252). 

(’27) AIR 1927 Lah 662 (662). 

(■81) 3 All 519 (520). 

[But fee (’76) 1 Mad 287 (288).] 

8 . (’25) AIR 1925 Oudh 495 (495). 

9 . (’28) AIR 1928 Lah 427 (428). 

10 . (’ 20) AIR 1920 Pat 589 (590) : 4 Pat Ij Jour 712. 

(’33) AIR 1933 All 118 (120). (Order dismissing a 

suit for ij on -prosecution — Rule docs not apply 
even though conditions of this rule may bo 
present.) 

(*33) AIR 1933 Cal 73 (74). (Suit decided on 
evidence of plaintiff and defendant in absence of 
plaintiff— Judge should act under R. 2 — If suit 
is dismissed, decree is eu; parte within 0. 9.) 

(’26) AIR 1926 All 297 (269) : 47 All 140. 

(’96) 1895 All W N 140 (140). 

11. (’12) 17 Ind Cas 836 (837) (All). (An Assistant 
Collector dismissed a suit for mesne profits record- 
ing the following order : — "A.s the plaintiff has 
failed to prove his claim and has failed to 
prosecirto the case it is ordered that the plaintiff’s 
claim be dismissed for default.” Hcldj that the 
Assistant Collector did nottakoactionunderR. 2 
ofO. 17 but that he acted under R. 8 of that Order 
and therefore an appeal lay against that order 
and no revision.) 

(’26) AIR 1926 All 729 (730). (Date fixed for 
production of evidence — No evidence produced 
and costs ordered as condition precedent not paid 
—Pleader reported no instructions — Order 17 
Rule 3.) 

(’29) AIR 1929 All 482 (432). (When a case was 
called for hearing, the plaintiff’s pleader appeared 
and applied for adjournment — The application 
was rejected and the pleader declined to examine 
even the witnesses who were in attendance. Tho 
Judge dismissed the suit writing a judgment on 


the merits. II eld ^ that the dismissal was one on 
the merits and not one for default and the decree 
was appealable.) 

(’20) AIR 1920 Pat 600 (601, 602) ; 4 Pat L Jour 
277. 

(’38) AIR 1938 Sind 142 (144). (Dismissal of suit 
for failure to deposit commissioner’s fees.) 

(*35) AIR 1935 Rang 123 (124). (Plaintiff present 
but witnesses not ready — Plaintiff also not giving 
evidence— Dismissal of suit is under R. 3.) 

(’35) AIR 1935 All 398 (401). (Plaintiff appearing ' 
in person and by counsel — Adjournment refused 
— !^th plaintiff and his counsel then absenting 
themselves — Dismissal of suit is dismissal on 
merits and not for non-appearance.) 

(’33) AIR 1933 All 41 (41). (Plaintiff absent on 
adjourned hearing- Defendants present — Plain- 
tiff’s pleader applying for adjourn men t— Adjourn- 
ment refused and suit dismissed — Order falls 
under this rule.) 

12 . (’16) AIR 1916 I^Iad 16 (17). (Dismissal 
suit— Default of plaintiff— Instructions to pleadei 
to apply for adjournment only — Order of dis- 
missal not one under the rule.) 

(*16) AIR 1915 All 196 (196). 

(’27) AIR 1927 All 464 (404). (Plaintiff failing to 
pay charge for service of summons as ordered by 
Court — Dismissal of suit — Effect.) 

(’80) AIR 1930 Rang 270 (271) : 8 Rang 168. 

(’89) AIR 1939 Mad 974 (975): 50 l^Iad L W 430 (431, 
432). (Suit adjourned for plaintiff’s witnesses^ 
Plaintiff’s advocate absent on adjourned date— 
Application for adjournment by another advocate 
refused— Plaintiff not giving evidence — Dis- 
missal of suit — Rule 2 applies.) 

13 . (*24) AIR 1924 Rang 177 (178) : 1 Rang 656. 
(Where in appeal against dismissal under 0. 17, 
R. 3, the Appellate Court directs further evidence 
to be taken by tho trial Court, without expressly 
setting aside tho trial Court’s decree, it acts with 
material irregularity.) 

(’22) AIR 1922 All 497 (499). 

14 . (’07) 10 Oudh Cas 245 (246). 


0. 17 R. 8 
Note 7 
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0. 18 R. 1 


ORDER XVIII. 


Heabing of the Suit and Examination of Witnesses 


R. 1 . [S* 179 Expln.] The plaintiff has the right to begin 
to begin the defendant admits the facts alleged by the 

plaintiff and contends that either in point of law or 
on some additional facts allied by the defendant the plaintiff is 
not entitled to any part of the relief which he seeks, in which case 
the defendant has the right to begin. 

[1877, S. 179.] 

Synopsis 


1. Right to begin. 

2. Allegations. 

3. Admissions. 


4. Preliminary issue raised by defendant 

that the suit does not lie. 

5. Preliminary issue that the appeal does not 

lie. 

6. Applicability. 


Other Topics ( miscellaneous) 

Application for restitution of mesne profits. Seo Two sets of defendants — Counsel wlicu to 1)e 
Note -2. heard. See Note 1. 

“Facts.*’ See Note 8. 

Right to begin — Examples. See Notes 1 and 2. ** Unless the defendant admits the facts alleged 

Review application — Who is to begin. SeoNote2. by the plaintiff.** See Note 8. 


1. Right to begin. — The right to begin follows the onus probandi as provided 
by Sections 101 to 114 of the Evidence Act (I of 1872). Asa generahrule, the plaintiff 
has to prove hih claim by positive proof, for the Court has to see whether there is proof 
of claim before it noed enquire as to the truth or otherwise of the defence.^ It is the^ 
duty of the parties to prove their case and the Judge " has nothing to do with the 
getting up of a case,”^ but the Court has jurisdiction on a proper occasion, in the 
interest of justice, to examine de bene esse, witnesses upon an ex parte application.^ It 
must be pointed out that evidence need not always be led by the party who has the 
right to begin and on whom lies the burden ; it is open to him to sustain the onus 
by facts which he may elicit in cross-examination of the other party’s witnesses.^ The 
onus is not in all cases and necessarily a question of law. How much or what evidence 
will discharge the onus is a question which depends upon the weight attached to the 
evidence.^ In the case of two sets of defendants whose interests are the same, both 
should address the Court before any evidence is taken, ^ but the defendant supporting 
the plaintiff must begin before the other defendants.^ If on the issue or issues of fact, 
the burden of proof is on the defendant, he has the right to begin.^ 

2. Allegations. — Under Section 102 of the Evidence Act, the burden of proof 
rests on the party who would fail if no evidence at all were given on either side.^ Thus, 


Order 18 Rule 1 — Note 1 

1. (*28) AIR 1928 All 088 (068). 

(*28) AIR 1928 Lah 41 (42). (Suit to recover pro* 
perty alienated by father Pun jab CuRtomary 
Law — Plaintiff must prove that his suit is 
within time.) 

2. (1910) 1 K B 827 (882), Enoch and Zarets 
Key In re. (Per Moulton, L. J.) 


3. (*70) 5 Beng L R 252 (258). 

4. *24 AIR 1924 Nag 867 (371, 872). 

5. (*11) 12 Ind Gas 091 (691, 692) (Bom). 

6. (*02) 29 Cal 82 (32). 

7. ('08) 82 Bom 599 (602). 

8 . ('86 40 Cal W N 865 (868). 

Note 2 

1. (*90) 18 Mad 60 (65). 
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in all claim petitions it is the claimant to the attached property that must begin.^ 
Similarly, it is the defeated attaching creditor ^ho challenges the order in the claim 
petition that must begin.^ For other instances, see cases under Sections 101, 102 and 
103 of the Evidence Act and the undermentioned decisions.*^ 


AdmiSBlons. — Where the defendant admits the facts alleged by the 
plaintiff but contends that he is not entitled to any part of the relief \vhich he seeks, 
the defendant gets the right to begin. Thus, in suits on a settled account, signed by the 
defendant,^ or on a bond the execution of which is admitted,^ or in a suit for restitution 
of conjugal rights b^ the husband whore the marriage is admitted by the wife,* the 
defendant has the right to begin. But he will not get this right to begin unless all the 
material facts are admitted and not only some of them.^ 

In a suit to recover possession of land from the tenant by the landlord, it is 
not for the plaintiff to explain the possession of the defendant tenant but for such 
defendant to show that it necessarily leads to an inference of perpetual tenancy.® 
.Again, where the defendant held certain lands, admittedly some at least of which were 
rent paying, the defendant ought to lead some prima facie evidence of the fact that 
the lands were rent-free if he wants to plead such a fact.® 


4. Preliminary issue raised by the defendant that the suit does not 
lie. — Where the defendant raises a preliminary objection that the suit does not lie 
as, for instance, where he pleads that the suit is barred by res judicata^ ho has the 
right to begin.^ It must be remembered that for the purposes of the preliminary 
issue, the pleadings are taken as truo.^ 


2. (’08) 11 Suth VV li 8 (15) (FB). 

(’90) 18 All 369 (370). 

(’88) 10 Cal 473 (479). 

(’69) 11 Suth W R 4*22 (423). 

3. (1900) 4 Cal W N 151 (152). 

(’93) 17 Bom 94 (99). 

4. (’91) 18 Cal *201 (214) : 17 Incl App 159 (P C). 
(Suit on title — Plaintiff to begin.) 

(’32) AIR 1932 Cal 39 (40). (Suit for specific perfor- 
manceof contract — Plaintiff to prove the allcga* 
tion first.) 

(1841-1846) 3 Moo Ind App 261 (273) (PC). (Suit on 
a contract — The pirty who alleges that the con- 
tract is governed by special law must prove it.) 
(’71) 14 Moo Ind App 162 (172) (PC). 

(1859) 7 Moo Ind App 441 (470) (PC). (Person 
alleging th^t his consent was obtained to an arbi- 
tration through undue influence must prove it.) 
(’68) 10 Suth W R 421 (422). (Suit against agent 
for advance paid.) 

(’71) 20 Suth W R 459 (463, 464) (PC). (Suit for 
resumption of mall lands.) 

(’82) 8 Cal 280 (237). (Do.) 

(’83) 9 Cal 818 (817). (Do.) 

(’67) 8 Suth W R 209 (210). (Do.) 

(’86) 12 Gal 182 (184). (Do.) 

(’87) 10 All 272 (289) ; 15 Ind App 51 (PC). 

(1846) 4 Moo Ind App 466 (499) (PC). 

(’12) 13 Ind Cas 966 (966, 957) (All). (Plea of 
minority by defendant— Plaintiff must prove 
that he was not a minor.) 

(*87) 9.) All 61 (68). (Application for review — 
Counsel for opposite party allowed to begin.) 

(’92) 15 Mad 95 (96). (Suit for ejectment— Plain- 


tiff must pi*ove that ho has su()crior title.) 

(’95) 19 Bom 803 (800, 807). (Do.) 

(’25) AIR 19*25 Mad 145 (147) : 47 Mad 800. (Ap- 
plicant for mesne profits of property taken in 
execution of decree reversed on appeal must begin .) 

(1865) 3 Suth.W R Misc 25 (26). (Do.) 

(’82) 9 Cal L Rep 1 (3). 

(’21) AIR 1921 Cal 40 (41) : 48 Cal 101. (Refer- 
ence to High Court under the Income-tax Act.) 

(’90) 14 Bom 458 (461, 462). (Plaintiff must prove 
that bis claim is not barred.) 

(’94) 18 Bom 513 (515). (Case under Art. 144, 
Tiiinitation Act— Defendant to prove.) 

(’69) 12 Suth W R 529 (531). (Suit for account— 
Plaintiff to show what sum is due on the 


account.) 

(’85) AIR 1935 Cal 368 (372): 62 Cal 346. (Admis- 
sion by defendant shifts the burden.) 

[But tee (’81) 7 Oal 736 (739). (Suit to set aside 
registered deed.)] 

Note 3 

1. (’75) 24 Suth W R 202 (203). 

2. (’84) 6 All 73 (74). 

(’72) 17 Suth W R 609 (510). 

(*71) 8 Bom H 0 R A 0 139 (141). 

3. (’14) AIR 1914 Low Bur 210 (212) : 7 Low 
Low Rul 847. 

4. (’80) 7 Cal L Rep 274 (275). 

5. (*88) 16 Cal 223 (232) : 16 Ind App 6 (P C). 

6. (’81) 6 Cal 666 (668, 669). 

Note 4 


1. (’88) 12 Bom 454 (459). , , 

2. (’18) 18 Ind Cas 949 (950) : 40 Oal 598 : 40 Ind 
App 56 (P 0). 
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0( Pveliminavy issue that the appeal does not lie.— Where the respondent 
in an appeal objects that the appeal does not lie, the appellant most show that he has 
a right of appeal and has therefore the right to begin.^ 

8. Applioability. — The procedure in regard to trial of suits as laid down in 
this Order is to be followed in proceedings under the undermentioned local and 
special Acts.^ 


R. 3. [Ss. 179, 180. ] (1) On the day fixed for the hearing 
produc- of the suit or on any other day to which the 
tion of evidence. hearing is adjoumed, the party having the right 

to begin shall state his case and produce his evidence in support of 
the issues which he is bound to prove. 

(2) The other party shall then state his case and produce his 
evidence (if any) and may then address the Court generally on the 
whole case. 

(3) The party beginning may then reply generally on the 
whole case. 


[1877, Ss. 179, 180.] 

Local Amendments 

ALLAHABAD 

For thc present Rule 2 substitute the following : 

“2. (1) On the day fixed for the hearing of the suit or on any other day to which 
the hearing is adjourned, the party having the right to begin shall state his case, indi- 
cating the relevancy of each of the documents produced by him, and the nature of the 
oral evidence which he proposes to adduce and shall then call his witnesses in support 
of the issues which he is bound to prove. 

(2) The other party shall then state his case in the manner aforesaid and produce 
his evidence (if any). ” 

MADRAS 

At the end of Rule 2, insert the following ‘‘explanation" : 

** Explanation * — Nothing in this rule shall affect the jurisdiction of the Court,, 
for reasons to be recorded in writing, to direct any party to examine any witness at* 
any stage." 

NAGPUR 

Add the following as sub-rule (4) to Rule 2 : 

“ (4) Notwithstanding anything contained in this rule the Court may order that 
the production of evidence or the address to the Court may be in any order whicb it 
may deem fit. " 

Note 5 (IV of 1912), S 67 (2); ThlBeugal Settled Estates 

1. (’84) 8 Bom 287 (289). Act (III of 1904), 8. 8 (2) ; The Bengal Tenancy 

' , ' Act (VIII of 1886), S. 107; The Madras Railway 

® Protection Act (IV of 1886). 8. 16; The Calcutta 

1. The Madras 8urvey and Boundaries Act (VIII Kent Act (III of 1920). 8. 24. The Bengal Court 

of 1928), 8. 28 ; The U. P. Court of Wards Act of Wards Act (IX of 1879), 8. 66. 
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OUDH 

For the present Buie 2 substitute the following : 

'*2. (1) On the day fixed for the hearing of the suit or on any other day to which 
the hearing is adjourned the party having the right to begin shall state his case, 
indicating the relevancy of each of the documents produced by him and the nature of 
the evidence which each of his witnesses is expected to give and shall then produce 
his evidence in support of the issues which he is bound to prove. 

(2) The other party shall then state his case in the manner aforesaid and 
produce his evidence (if any).** 

RANGOON 

Add the following as a proviso to sub-rule (2) of Buie 2 ; 

“Provided that the Court may, in its discretion, call upon the other party to 
proceed under this sub-rule before the evidence of the party having the right to begin 
is complete if it considers that the other party will not be prejudiced by so proceeding 
and that unnecessary inconvenience and delay will thereby be avoided. ** 


0. 18 R. 2 
Note 1 


!• Scope of the Rule. I 3. **The other party.’* 

2. Hearing. | 4. Arguments. 

It Soope of the Rule. — On the day fixed for hearing the party having the 
right to begin must state his case, but this does not give him the right to introduce 
new pleas without the leave of Court. Ho has only the right to state his case, as has 
already been put forward.^ It follows, as a consequence, that the Courts ought not to 
allow evidence to be given in regard to contentions not raised in the pleadings.^ 

It is not the duty of the Court to determine what witnesses shall be examined.® 
The parties must select their own witnesses and ask the Court to examine such of 
them as they tender.** It is, however, in the discretion of the Court to allow further 
evidence after the case has been closed.^ But in such cases it behoves the Court of first 
instance to take care that a party whose case has been finished is not permitted, 
without good reason, to mend that case by fresh evidence after his adversary has 
succeeded in impeaching it.® But a document filed with the plaint when tendered after 
the close of the case, but before the other party began, can be admitted.^ 

Where the onus is on the plaintiff and he has failed to sustain it successfully, 
the Court will act rightly in dismissing the suit without insisting on the defendant to 
go into the witness-box but where the burden of proving some issues lies on the 
defendant, the plaintiff is entitled to reserve his case, and produce rebutting evidence 
after the defendant*s evidence on those issues has been recorded.® Where a witness has 
been summoned and does not appear, the party calling him is entitled to call upon the 
Court to compel his attendance but it is not only illegal but improper and unfair to 


Order 18 Rule 2 — Note 

1. (’27) AIR 1927 Lah 615 (616). 

2. (’28) AIR 1928 Lah 868 (865). 

3. (’70) 18 Suth W R 186 (188). 

4. (’G6) 6 Suth W R 281 (232). 

( 08) 4 Nag L R 129 (181). 

( 01) 1904 Pun Re No. 61, p. 175. 
(’'■>9) 11 Suth W R 248 (248). 

(’TO) 18 Suth W R 186 (188). 

(’84) AIR 1984 Lah 817 (817). 


(’69) 11 Suth W R 99 (99).] 

5. (’69) 12 Suth W R 466 (456). 

6. (’67) 8 Suth W R 461 (463). 

(’70) 14 Suth VV R 493 (495, 496). 

7. (’06) 83 Cal 1345 (1348). 

8 . (’18) 21 Ind Gas 96 (102) (Mad). 

[But tee (’66) 6 Suth W R 179 (179)]. 

9. (’ll) 12 Ind Oas 862 (864) : 1911 Pun Re 
No. 66. 

10. (’02) 6 Cal W N 548 (550). 
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permit the defendant at the very ontaet of the case to be put into the witness-box 
nominally as a plaintiff’s witness. It is certainly in accord with justice that a party 
who has to defend a suit should hear what his opponent has to say before he himself 
is called upon to answer.^^ 

Beasonable time must be given for either party to produce his evidence and the 
Court will exercise sound discretion, if it allows the party to produce his evidence 
at any time before it proceeds to judgment.^^ Thus, when the defendant’s request for 
time to produce his witnesses was refused but the defendant produced them on the 
day the case was posted for judgment, it was held that it was a wrong exercise of 
discretion not to examine the witnesses before proceeding to judgment.^^ 

A pleader is bound to call the witnesses his party wishes to examine and any 
threat on the part of the Court to report to the High Court the conduct of the pleader 
in examining such witnesses is highly improper Where a counsel refrains from calling 
evidence in deference to some observations from the Bench, the Appellate Court ought 
not to reverse the decree of the first Court without allowing such evidence to be given 
which the first Court thought unnecessary.^® 

A Court is bound to allow the defendant to produce his evidence although it has 
already formed an opinion in favour of the defendant from the plaintiff’s evidence itself. 
The Court is not entitled to dispose of the suit without calling on the defendant.^® 

2. Hearin^t — See Notes to 0. 8 B. 1 and also the undermentioned cases.^ 

S« other party.’’ — **The other party” means the party other than the 

one who has the right to begin and has begun. Where there are two sets of defendants 
and their interests are practically the same, the rule is that after the plaintiff’s case 
has been closed, both the defendants should address the Court befpre any evidence is 
given by either set of defendants.^ 

But where a defendant or a set of defendants support the plaintiff’s case, wholly 
or in part, the former must immediately follow the plaintiff and call his or their 
witnesses, and then only can the other set of defendants who differ from the plaintiff 
be called upon to address the Court and produce their evidence.^ 


4. Arguments. — It is in the option of the parties to argue their case when 
the evidence has been closed and it is for them to decide whether they will exercise 
that privilege or not^ and a Court delivering judgment without hearing arguments is 
not acting irregularly where the parties having bad the opportunity did not choose to 
make use of it.® Where new cases are quoted in reply, the other party will be allowed 
to address the Court on such new cases and on the points not argued before the Court 
previously.® 

A Judge, who has not heard any part of the evidence and before whom no 
part of the proceedings has taken place, is not justified in proceeding to judgment until 


11. (’08) 1908 Fun Re No. 116, p. 528. 

[See however ('02) 26 Bom 392 (895, 896).] 

12. (’93) 20 Cal 740 (748, 745). 

13. (’98) 20 Cal 740 (748, 745). 

14. (’01) 8 Bom L B 562 (563). 

[See (’88) AIR 1988 Bom 808 (804).] 

15. (*83) AIR 1983 Bom 808(804). (Judgesought 
not to stop the parties from calling such evi- 
dance as they think promr UDless theevidenoeis 
manifestly unnecessary.) 

16. (*12) 17 Ind Gas 87 (87) : 40 Cal 119. 


Note 2 

1. (’25) AIR 1925 All 98 (99). 

(*20) AIR 1920 All 207 (208) : 42 All 542. 

Note 3 

1. (’02) 29 Cal 82 (82). 

2. (*08) 82 Bom 599 (600, 601, 602). 

Note 4 

1. (’20) AIR 1920 Lah 246 (247). 

2. (’24) AIR 1924 Lah 107 (107, 108) : 4 Lah 864, 

3. (’88) 9 Cal 14 (22). 
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he has given the parties an opportunity of appearing before him and stating their case; 
a judgment so pronounced is bad in law and must be set aside.^ 

The practice of submitting written arguments by pleaders is not proper and in 
any case, must first be submitted to the other side and then to the Court.^ 

A party must bo represented by one pleader or set of pleaders and cannot be 
represented severally by different pleaders.® 


Local Amendment 

CALCUTTA 

Insert the following as Buie 2 A : 

2A. Notwithstanding anything contained in clauses (1) and (2) of Buie 2, the 
Court may for sufficient reason go on with the hearing, although the evidence of the 
party having the right to begin has not been concluded, and may also allow either 
party to produce any witness at any stage of the suit.** 


R. 3. [S- 180.] Where there are several issues, the 
Evidence where burden of proviug some of which lies on the other 
leverai iMuee. party, the party beginning may, at his option, 

either produce his evidence on those issues or reserve it by way of 
answer to the evidence produced by the other party; and, in the 
latter case, the party beginning may produce evidence on those 
issues after the other party has produced all his evidence, and the 
other party may then reply specially on the evidence so produced 
by the party banning; but the party beginning will then be 
entitled to reply generally on the whole case. 

[1877,8.180.] 

Local Amendments 

ALLAHABAD 

For the present Buie 3, substitute the following : 

‘*3. (1) Where there are several issues the burden of proving some of which lies 
on the other party, the party beginning may, at his option, either state his case in the 
manner aforesaid and produce his evidence on those issues or reserve the statement of 
his case and the production of his evidence on those issues by way of answer to the 
evidence produced by the other party; and, in the latter case, the party beginning may 
state his case in the manner aforesaid and produce evidence on those issues after the 
other party has produced all his evidence. 

(2) After both parties have produced their evidence, the party beginning may 
address the Court on the whole case ; the other party may then address the Court on 
the whole case; and the party beginning may reply generally on the whole case, 
provided that in doing so he shall not, without the leave of the Court, raise questions 
which should have been raised in the opening address." 

OUDH 

Same as that of the Allahabad High Court, above, except that sub-rule (2) is 
numbered as (3) and the following is inserted as sub-rule (2) : 

4 . (*04) 1904 Pun Be No. 91, p. 846. (*28) AIR 1928 Mad 1130 (1131). 

5. (*21) AIR 1921 Cal 426 (428). 6. (»71) 8 Bom H 0 R A C 241 (244). 


0. 18 R. ff 
Note i 


O. 18 R. 2A. 
(CalcutU) 


0. 18 R. a 
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0. 18 R. « 


**(2) The substance of the statement of the case provided for by Buies 2 and 3 (1) 
above shall be taken down by or under the personal direction and superintendence of 
the Judge and shall form part of the proceedings." 

1. Scope of the Rule. — Where there are several issues the burden of proving 
some of which lies on the other party, the party beginning may at his option — 

(1) produce his evidence on those issues, or 

(2) reserve it by way of answer to the evidence produced by the other 

party. 

In the "latter" case, the party beginning may, after the other party has 
produced his evidence, produce his rebutting evidence.^ It is in the discretion of the 
Court to give adjournments for the purpose.^ A party trying to prove a point not 
raised in his pleadings cannot object to the opposite party tendering rebutting evidence 
as to that point.^ 


R. 4. [S* 181.] The evidence of the witnesses in attendance 
witncMM to b« eu- Shall be taken orally in open Court in the 
mined in open Court. presence and under the personal direction and 

superintendence of the Judge. 

[1877, S. 181; 1859, S. 172.] 


1. Exominotion of witnenes. 

2. Open Court. 

3. Power of the Appellote Court to examine witnemea. 


Other Topics (miscellaneous) 

Kvidence of the witnesaos in attendance. See Waiver of rules of procedure for examination. 

Note 1. See Note 2. 

Examination to be on oath. See Note 2. 

Pardanashin woman and exempted persons — Witnesses not examined properly— Court should 
Examination in open Court. Sm Note 2. interfere. See Note 2. 


1. Examination of wltnessoa. — A party has a right to have all the 
witnesses tendered by him examined by the Conrt.^ The Court cannot ordinarily 
refuse to examine them* on the ground that their names do not find a place in the 
witness list,* or on the ground that they were not present at the previous hearing.* 
But if it clearly appears that the object of summoning them is merely to obstruct or 


Order 18 Rule 3 — Note 1 

1. (’26) AIR 1926 Pat 94 (98). (Defendant plead- 
ing that plaintiff wasbenamidar for him — Plain- 
tiff to be permitted to adduce rebutting evidence.) 

(’26) 93 Ind Cas 273 (276) (Pat). (Do.) 

2. (’26) AIR 1926 Nag 486 (487). 

3. (’14) AIR 1914 Oudh 62 (65). 

Order 18 Rule 4 — Note 1 

1. (’67) 8 Suth W R 864 (365). 

(’71) 16 Suth W R 109 (110). 

(’78) 20 Suth W R 208 (204). 

(’75) 28 Suth WR 63 (64). 

(’88) 1888 Bom P J 210. 


(’85) 9 Bom 146 (149, 150). 

2. (’67) 8 Suth W R 505 (606). 

(1841) 2 Moo Ind App 424 (427) (P C). 

(’87) 9 All 889 (840). 

(’95) 17 All 29 (32). 

(’96) 19 Mad 875 (381). (Case under the Orimioal 
Proceduco Code.) 

(’69) 12 Suth W R 229 (229). 

(’26) AIR 1926 Lah 450 (450). 

(’84) AIR 1984 Lah 817 (817). 

3. (’69) 12 Suth W R 465 (466). 

4. (’97) 10 0 P L R 92 (98). 

(’93-1900) 1898-1900 Low Bat Bol 898. 
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delay justice, the Court can refuse to examine them^ and whenever it so refuses, it 
must record its reasons for such refusal.^ 

Where the witness to be examined is an infant or a person of advanced age, the 
Court may hold an examination on the voir dire as to his competency to give evidence/ 
But this examination must be held before the actual examination commences/ Courts, 
of course, have always the power to examine any of the parties to the suit and compel 
their attendance/ It is also in the discretion of the Court to allow a party to call 
further evidence after he has closed his caseJ^ 

The examination of a witness is not complete without any opportunity being 
allowed for his crofes-examination by the other side/^ A court cannot fix any time 
limit for cross-examination^^ though it has full power to prevent any abuse of the 
rights of cross-examination/*’ A co-defendant who is represented by a separate vakil 
may cross-examine another defendant, in order to discredit the evidence given by him 
in plaintiff's favour/^ Refusal by the trial Court to examine the witnesses tenderedlby 
a party before delivery of judgment may amount to a substantial error or defect of 
procedure which may have affected the decision of the case on the merits, and is a 
ground for second appeal under Section 100, clause (c)/^ 

2. Open Court. — The parties have a right to have the evidence of witnesses 
taken in open Courts i.c., publicly} All witnesses should, without distinction, give 
their evidence from the witness-box; it is not desirable that anyone should give his 
evidence on the dais by the side of tlie Judge/ The following may be deemed to be 
exceptions to the rule that the examination of witnesses should be in open Court — 

(1) Pardanishin women and other persons who are exempted from personal 

appearance in Court should not be examined in open Court/ See also 
Sections 132 and 133, ante ; 

(2) Where witnesses are examined on commission/* 

The Court should not, as a rule, interfere in the examination of the witnesses 
except where it is found that they are not properly examined through the incompetency 
of those who have the management of the case/ 

The Oaths Act provides imperatively that no person shall testify except on oath 
or affirmation. As to the effect of the omission to take the oath or affirmation, see 
the Oaths Act and the undermentioned cases/ 


5. (’72) 17 Suth W R 172 (173). 

(’71) 6 Beng L R App 10. 

6. (’97-1900) 2 Upp Bur Rul 373. 

7. (’14) AIR 1914 Cal 276 (278) : 41 Cal 40G. 

(’89) 11 All 188 (185). 

(’07 11 Cal W N 51 (53). 

8. (’07) 11 Cal W N 51 (53). 

[But tee (’14) AIR 1914 Cal 276 (279) : 41 
Cal 406.1 

9. (’68) 10 Suth W R 280 (282). 

10. (’67) 8 Suth W R 461 (468). 

11. (’68) 9 Suth W R 587 (588). (Unless con- 
sontod to.) 

(’06) 30 Bom 528 (535, 536). 

(’71) 16 Suth W R 257 (258). 

12. (’10) 8 Ind Oas 418 (421) (Qudh). 

13. (’22) AIR 1922 Oudh 124 (128). 

14. (1868) 1 Mad H G R 456 (456). 

15. (’93) 20 Cal 740 (748, 744). 

NQto2 

h (’28) AIR 1928 Pat 488 (489). 


(’74) 21 Suth W R 196 (198). 

(1859) 6 Moo Ind App 232 (247) (P C). (Witnesses 

should not he examined in the absence of the 

parties.) 

(’25) AIR 1925 Mad 381 (381). 

2. (’21) 63 Ind Cas 461 (462) (Lab). 

3. (*83) 5 All 92 (94). (Case under the Criminal 

Procedure Code.) 

(’94) 21 Cal 588 (689, 690). (Do.) 

4 . See Order 26 below. 

5. (’68) 1 Beng h R (S N) 20 (c). 

[See (*36) AIR 1936 Lah 183 (186). (Court 
should intelligently control the conduct of the 
case and should not allow scandalous matters to 
be introduced into the record unless such matters 
are relevant for the proper decision of the case.)] 

[See also (*36) AIR 1936 Lah 887 (890). (Judge 
pn-n put questions to witnesses in order to got 
at truth.)] 

6. (’88) 10 All 207 (221). (S. 6 of the Oaths Act 


0. 18 R. i 
Motas l-f 
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The parties may agree to the evidence being given in a particular manner and 
such consent will bind them^ except where the evidence amounts to nothing or is 
manifestly untrue^ or where the evidence is legally inadmissible? 

S. Power of the Appellate Court to examine witnesses. —Where the Court 
of first instance refuses to examine the witnesses tendered by a party, they may be 
examined by the Appellate Court.^ But the objection to the rejection of witnesses must 
be taken at the earliest possible opportunity, and, if not so taken, the High Court will 
refuse to interfere.^ It has been held that the procedure of an Appellate Court calling 
for an expert witness to prove the handwriting of the attestors is illegal.^ See also 
Order 41 Eules 27 and 33, infra. 


“R. 5. [S- 182.] In cases in which an appeal is allowed the 
fiow evidence eiieii be ovldence of each witness shall be taken down 
tekenin eppeeiebie cate*, writing, in the language of the Court, by or 

in the presence and under the personal direction and superinten- 
dence of the Judge, not ordinarily in the form of question and 
answer, but in that of a narrative, and, when completed, shall be read 
over in the presence of the Judge and of the witness, and the Judge 
shall, if necessary, correct the same, and shall sign it. 


[1877, S. 182; 1859, S. 172.] 

a. The provisions of Rules 5, 6, 7, 8, 9, 11, 13, 14, 15 and 16 of this Order, so far as they relate 
to the manner of taking evidence do not apply to the Chief Court of Oudh : Vide Oudh Chief Courts 
Act, (U. P. IV otl926), S. 16 (2). 

Local Amendment 

RANGOON 

The follovs'ing shall be substituted for Buie 5 : 

"5. In cases in which an appeal is allowed, the evidence of each witness shall be 
taken down in writing in the language of the Court or in English by or in the presence 
and under the direction and supervision of the Judge, not ordinarily in the form of 
question and answer, but in that of a narrative, and when completed shall be read over 


is imperative and not merely directory.) 

('78) 2 Oai L Bep 476 (477). (Befugal to make 
the oath or solemn affimution in a particular 
manner — Presumption.) 

(’92) 14 All 141 (146). (Do.) 

(’98) 22 Bom 680 (688). (Do.) 

(■74) 21 Buth W R Or. 81 (82). 

'76) 14 Beng L B 294 (296, 297). 

1864) 2 Mad H 0 B 246 (247). (Member of the 
Church of England is not exempted from taking 
an oath in a Court of justice in India.) 

(1862) 1 Mad H C B 99n. (Mahomedan wit- 
ness though suffering from a disease which dis- 
qualifies him from taking an oath on the koran 
must be sworn in the regular way, or not at all.) 
’66) 10 Buth W B 284 (264). 

’98) 22 Bom 281 (288). (Offer to be bound by 
oath.) 

(1900) 27 Cal 229 (281). 

I ’96) 18 All 46 (49). 

I •99) 22 Mad 284(286,287): 


(’06) 81 Mad 1 (8). 

7. (’06) 80 Bom 109 (112). 

’18) AIR 1915 Mad 762 (768). 

’15) AIR 1915 Mad 798 (794, 795) : 88 Mad 160. 
[See however (’70) 18 Buth W B 108 (109).] 

8 . (’69) 11 Buth W B 110 (111). 

9. (1665) 2 Buth W R 252 (258, 254). 

(’66) 5 Buth W B 284 (284). 

Note 3 

1. (’81) 6 C«1 608 (611). 

(’98) 22 Bom- 258 (255). 

2. (’70) 2 All H C B 209 (210). 

(’70) 2NWPUOR206 (206, 207). 

(’82) 6 Bom 624 (527). 

(’66) 6 Both W B 218 (216). 

(’66) 6 Buth W B 824 (824)). 

’69) 11 Buth W B 289 (290). 

(’69) 12 Buth W B 868 (864). 

(’71) 15 Buth W R 87 (88). 

(’70) 14 Buth W R 419 (420). 

3. (’66) 9 Buth W B 68 (89). 
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or translated to the witness by suoh person as the Judge may direct, provided that the 0. 18 R« 
Judge may, if he thinks fit, require the evidence to be read oyer in his own presence. Notes 
Such person shall, after reading over the deposition to the witness, append a 
certificate at the foot of the deposition form as follows : 

Bead over 

by me in Burmese or (as the case may be) and acknowledged 

Interpreted 

correct. 

(Signature). 

' Interpreter or Cleric. 

The Judge shall, if necessary, correct the deposition and shall sign it.” 


1. Scope and applicability of the Rule. 3. *‘SbaU be read over.*’ 

2. Effect of evidence taken in the absence 4. Signature of witneM. 

of partiei. 5. Signature of Judge. 

1. Scope and applicability of the Rale. ~ This rule applies to all proceedings^ 
except that it does not apply to Chartered High Courts^ and to the Chief Court of 
Oudh*’* in the exercise of their original jurisdiction and to Courts constituted under the 
Provincial Small Cause Courts Act.^ But it applies to proceedings conducted by 
commissioners for partition appointed by the original side of the High Court.® See 
Order 26 llule 17. 

An objection that the depositions of witnesses were not taken in the manner 
prescribed must be taken at the earliest possible opportunity and not in second appeal.® 

The notes by a Munsif as to the age or description of the witness in the heading 
of the deposition do not form part of the evidence.^ 

2. Effect of evidence taken in the absence of parties. — The examinatioir 
of a material witness in the absence of the other party is a material irregularity which 
will vitiate the procedure it objection to the same is taken at the proper time.’ Where 
no opiiortunity was given to a party to examine his witness, or to rebut tho evidence 
or cross-examine tho witness of tho opposite party, then that evidence is not admissible 
for or against him unless consented to.® Where the defendant fails to appear without 
lawful excuse, the Judge may at once enter judgment against the defendant, but whore 
the Court takes the evidence of the plaintiff, the defendant who has appeared is entitled 


Order 18 Rule 5 — Note 1 

1. ('34) AIR 1934 Cal 737 (739) ; 61 Cal 488. 
(Witness examined by a commissioner for X'arti- 
tion appointed by tho original side of High Court.) 
(’71) 16 Suth W R 0 0 16 (18). (Insolvency 
proceedings.) 

(’67) 6 Bom H CROC 68 (64). (Witness examined 
by a commissioner for partition appointed by the 
original side of tho High Court.) 

(’72) 9 Bom H 0 R 807 (809, 810) (Do.) 

(’91) 14 Mad 404 (405). (Do.) 

(*71) 17 Suth W R 221 (228). (Proceeding under 
the Land Acquisition Act.) 

(’75) 24 Suth WB 162 (162). (Prolate proceedings.) 
(’23) AIR 1928 Oudh 119 (120). (Witness examined 
on commission.) 

A' 0^. The procedure of this rule is applicable to pro- 
ooedings under the Bengal Land B^stration Act 
II of 1906 (S. 68A) and the Madras, Gunjam and 


Yizagapatam Act XXIV of 1839 (R. 16). 

2. See Order 49 Rule 3. 

3. See the U. P. (Oudh Courts) Act IV of 1925, 
S. 16 (2). So also Rules 6 to 9, 11, 13 to 16of this 
Order are not applicable. 

4. See O. 50 R. 1 (b). 

[See also (’25) AIR 1925 Nag 412 (413, 414).] 

5. (*34) AIR 1934 Cal 737 (739) : 61 Cal 488. 

6. (*72) 18 Suth W R 112 (113). 

Note. For observations on the improper manner in 
which evidence is generally taken by tho lower 
Courts, see (’82) 4 All 249 (250, 251). 

7. (*19) AIR 1919 Cal 502 (603). 

(*04) 26 All 108 (118) : 31 Ind App 38 (P C). 

Note 2 

1, (1854.1867) 6 Moo Ind App 282 (247 to 250) (PC). 
[3m alio (>14) AIR 1914 Cal 675 (576).) 

2. (’68) 0 Buth W B 687 (688). 

(’69) 11 Buth W B 110 (112). 
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to cross-examine him.^ The admission of B' faot dispenses with the proof thereof and 
such portion of the statement as is an admission, can always be treated as evidence 
without the whole statement being treated as suoh.^ 

8. ‘‘Shall be read over.** — There is a conflict of opinion as to whether a 
deposition not read over to the witness is admissible in evidence against him in a 
subsequent trial for perjury or forgery. The High Courts of Calcutta,^ Lahore^ and 
Madras^ have held that it is not, while the Judicial Commissioner's Court of Nagpur 
has held that it is admissible.^ But the fact that the deposition was read over by the 
witness himself? or that the reading over of the deposition was not in the presence of 
the Judge, ^ or that a certificate as to the reading over to the witness was not appended 
by the Judge, ^ or the non-observance of some other formality,^ will not render the 
evidence inadmissible in evidence. 

Sldnatare of witness. — There is no obligation upon witnesses to afiSx their 
signature or mark, after their evidence is read over to them. It is, however, generally 
the practice to have their signatures.^ But see llule 16 infra where such signature is 
obligatory. 

S. Sidnature of Juddo. — It is essential that the Judge should sign the deposition 
so read over to the witness. A prosecution for perjury on the basis of such deposition 
cannot otherwise be sustained.^ 


R. G. [8* 183.] Where the evidence is taken down in a 
wii«>d.pMitioiitob. language different from that in which it is 
interpreted. givon, and the witness does not understand the 

language in. which it is taken down, the evidence as taken down in 
writing shall be interpreted to him in the language in which it is 
given. 

[1877, S. 183; 1859, S. 172.] 


1. Applicability. | 2. “Sbeli be interpreted." See Note 8 to Rule S. 

1. Applioability . — This rule does not apply to the Chartered High Courts (see 
0. 49 B. 3). Nor does it apply to cases governed by S. 19 of the Oudh Laws Act^; But 
it applies to proceedings conducted by commissioners for partition appointed by the 
Court on the original side of the High Court.’ 


3. (’69) 2 Beng L R App 12 (13). 

4. (’71) 10 Snth W R 257 (268). 

Note 3 

1. (’24) AIR 1924 Cal 706 (707, 709) : 51 Cal 286. 
(Dieeenting from theobaervationa dnler in A I R 

IQIQP4I OfiQ \ 

’14) AIR 1914 Cal 789 (790) ; 42 Cal 240. 

’81) 6 Cal 762 (768). 

(’08) 12 Cal W N 845 (847). 

2. (’17) AIR 1917 Lah 192 (198) : 1917 Fun Re 
Cr No. 12. 

3. (’19) AIR 1919 Mad 46 (47) : 42 Mad 561. 
(■OO) 28 Mad 808 (809, 810). 

4. (’28) AIR 1928 Nag 89 (40) : 18 Nag LB 192. 

5. (’19) AlB 1919 Cal 514 (515) : 46 Cal 895. 

«. (’10) 7 Ind Cas 414 (415) ; 84 Mad 141. 


(’18) AIR 1918 Mad 884 (384). 

7. (’05) 2 Cal L lout 496 (497). 

[See (’70) 2 N W F H C B 241 (248).] 

8 . (’29) AIR 1929 Cal 78 (80) : 66 Cal 1084. (Dic- 
tation to typist.) 

(’19) AIR 1919 Lah 848 (849) : 1918 Pun Re Cr 
No. 28. 

Nate 4 

1. (’12) 16 Ind Cas 521 (521, 623) : 1912 Fnn Be 
Cr. No. 8. 

Note 8 

1. (’81) 6 Cal 762 (768). 

Order 18 Rnb 8 — Note 1 
1. (’81) AIR 1981 Oudh 886 (885). 

3. (’84) AIB 1984 Oal 787 (780) : 61 Oal 488. 
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J. 

9. ** Shall be interpreted.’’^ — See Sote 3 to Buie 6 above. 

Local Amendment 

RANGOON 

The following shall be inserted as Buie 6A : 

6A. Where there are no interpreters paid by Government, and it is found 
necessary to employ an interpreter in a civil case, he shall be paid such fee, ordinarily 
not exceeding Es. 2 per diem, as the Court may fix. The fee shall be advanced by the 
party at whose instance the interpreter is required, and shall be treated as costs in the 
case. All payments -of interpreter's fees shall be made through the Court and duly 
entered in Bailiff's Register II." 


R. 7. [S. 185A (3).] Evidence taken down under section 
Evidence under 138 shall be in the form prescribed by rule 5 and 
Section 138. ghall be read over and signed and, as occasion may 
require, interpreted and corrected as if it were evidence taken down 
under that rule. 


R. 8. [S. 184.] Where the evidence is not taken down in 
„ . . writing by the Judge, he shall be bound, as the 

evidence not taken oxamiiiation 01 each witiiess proceeds, to make a 
down by Judge. memorandum of the substance of what each wit- 
ness deposes, and such memorandum shall be written and signed by 
the Judge and shall form part of the record. 

[1877, S. 184; 1859, S. 172.] 

hooal Amendments 

OUDH 

Add the following proviso : 

Provided that such memorandum shall not be necessary in the case of a Judge 
who has obtained the previous sanction of the Chief Court to dictate evidence in open 
Court." 

RANGOON 

Buie 8 shall be deleted. 

Synopsis 

1. Applicability. 

2. Memorandum of evidence. 

3. Effect of non-compliance. 

i. Applioability. — This rule does not apply to Chartered High Courts : see 
Order 49 Rule 3. For a local repeal of this rule and Rules 9 and 13 of this Order, 
see the undermentioned Aot.^ 


0. 18 S. 6 
Note 8 

O. 18 R. 6A 
(Ruigoon) 


0. 18 B. T 


0. 18 R. 8 


Ordw 18 Rule 8 — Note 1 

1. The 0. P. Laws Act (II ot 1879), Section 11. 


8CP0. 115. 
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2. Mamorandam of oTidanoe. — Where a Judge does not take down the 
whole of the evidence himself, he is bound to make a memorandum of evidence and 
record every material answer made by the witness in the examination-in.ohief, in the 
cross-examination and in reply to questions by the Court. It should be written down 
in consecutive sentences.^ Where there is a conflict between the Judge’s Tnn m nra. ni1ntY) 
and the recorded deposition of a witness, the Court must be guided by the latter and 
not the former.* In cases governed by this rule, there must bo either one or two 
records of evidence. If it is on record it must bo in Judge’s own handwriting; if 
otherwise, there must be a memorandum of evidence.* 

8, Effaot of non^OOniplianOB, — Failure to make a memorandum of evidence 
does not vitiate the proceedings if evidence is taken down in the language in which 
it is given.^ 


R. 9. [S- 185.] Where English is not the language of the 
When evidence may Oourt, but all the parties to the suit who 
be taken in Engiith. appear in person, and the pleaders of such as 

appear by pleaders, do not object to have such evidence as is given 
in English taken down in English, the Judge may so take it down. 

[1877,8.185; 1859, 8.172.] 

1. Applioability. — This role, corresponding to Section 185 of the Code of 
1877, does not apply to enquiries under the Central Provinces Laws Act.^ 


R, 1 O. [S« 186.] The Court may, of its own motion or on 

of m party or his pleader, 
rad anawer may be taken take dowTi any particular qucstlon and answer, 
or any objection to any question, if there ap- 
pears to be any special reason for so doing. 

[1877, 8. 186; 1859, 8. 172.] 

1. Soopa of tha Rule. — This rule does not apply to Chartered High Courts t 
see Order 49 Buie 3. 


Note 2 

1. (*66) 6 Suth W R 112 (118). 

(’82) 1882 All W N 181 (184). 

2. (’71) 16 Suth W E 876 (877). 

3. (’29) AIR 1929 Oal 78 (79, 80) ; 66 Cal 1084. 
(Dictation to typist — Memorandum of evidence 
Is neoessary.) 

’72) 9 Bom H 0 B 807 (809« 810). 

’68) 5Bom HOB 0 0 68' (64). 


(’86) 1886 Fun Be No. 45, page 85. 

Note 3 

la (’68) 9 Suth WB Or 69 (69). 

Order 18 Rule 9 — - Note 1 
1. See The Oentral Provinces Laws Act (XZ of 
1875), Section 11, inserted by Oentral Provinces 
Laws (Amendment) Act (11 of 1879). 
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R. 1 1 . [S. 187.] Where any question put to a witness is 0. 18 R. 11 
Quetdofi* objected to Objected to by a party or his pleader, and the 
.ad allowed by Court Co^rt allows the Same to be put, the Judge shall 

take down the question, the answer, the objection and the name of 
the person making it, together iwith the decision of the Court 
thereon. 

[1877, S. 187 ; 1859, 8. 172.] 


1. Scope and applicability | 2* Objection, when to be taken. 

1. Scope and applicability. — This rule does not apply to Chartered High 
Courts : see Order 49 Bale 3. When a question put to a witness is objected to, the 
proper course for the Court is to allow the question to be recorded and then give its 
ruling whether such question is allowed or disallowed. It is improper for the Court to 
allow the question to be put to the witness subject to objection.^ 

2. Objection, when to be taken. Objection as to admissibility of evidence 
has to be taken in the Court of first instance and if not so done, the Appellate Court 
will not entertain any such objection^ and where evidence of doubtful admissibility 
has been loosely received, the Privy Council will deal with the case as it appears to it 
just and will not allow any mere technical objection to prevail as to its admissibility.* 
But an erroneous omission to object to irrelevant evidence will not make it relevant 
and will therefore be disregarded.^ 


R. 1 2. [ S* 188.] The Court may record such remarks as it . o. 18 R. 12 
Remark, on demeanour thiuks material respecting the demeanour of 
of witneme.. wituoss whilo uudor examination. 

[ 1877, 8. 188; 1859, 8. 172.] 

1. Remarks on demeanour. — Under this rule, the Court may record such 
remarks about the demeanour of a witness as it thinks fit and the same cannot bo 
expunged under the cloak of an amendment.^ But where a witness stated his age to 
be 24 but the Judge made a note in his deposition that his ago "appoarod to he IB or 
19” it was hold that the note could not be considered to bo evidence in the case.^ The 


Court’s belief that the evidence is biassed, is not a valid ground for refusing to record 
it.^ The evidence of a defendant called to give evidence on the plaintiff’s side, cannot 
be judged under different principles, merely because he is a defendant.* 


Ordw 18 Ruk 11 — Not. 1 

1. (’86) AIE 1936 Ub 188 (185). 

Note 2 

1. (’68) 10 Suth W B 90 (91). 

(1846) 4 Moo Ind App 259 (284, 285, 286) (P C). 
(1H,')4.57) 6 Moo Ind App 232 (247, 248) (P 0). 
(’87) 11 Bom 820 (324). 

(’69) 12 Suth W B Or 18 (14). 

(’69) 12 Suth W B Or 244 (246). 

(’12) 14 Ind Oas 689 (640) (Lah). 

(’75) 24 Suth W B 296 (296). 

(’16) AIB 1916 Mad 586 (686). 

(’07) 84 Oal 1059 (1074) : 84 Ind App 194 (P 0). 
(’95) 6 Mad L Jour 81 (82). 

(’74) 22 Suth W B 216 (218). 


(’04) 31 Cal 155 (157, 168). 

’01) 28 Cal 142 (144, 146). 

’26) AIB 1926 Cal 762 (754). (Final decision on 
objoclion must bo recorded before Court proceeds 
to judgment.) 

2. (1863) 13 Moo Ind App 619 (529) (P C). 

3. (’97) 19 All 76 (92) ; 23 Ind App 106 (P C). 
(’96) 23 Oal 385 (888). 

(’99) 26 Ual 58 (66, 72). 

Ord.r 18 Rule 12 — Not. 1 

1. (’22) AIB 1922 All 107 (110) : 44 All 401. 

2. (’19) AIB 1919 Oal 602 (608). 

3. 023) AIR 1928 Nag 68 (60). 

4. (’97) 2 Cal W N 09a. 
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0. 18 B. 18 


0. 18 B. 14 


Memorandum of evidence 
in uneppenUble cecee. 


R. 1 3. [ S* 189. ] In cases in which an appeal is not Allowed, 
it shall not be necessary to take down the 
evidence of the witnesses in writing at lei^h; 
but the Judge, as the examination of each 
witness proceeds, shall make a memorandum of the substance of 
what he deposes, and such memorandum shall be written and 
signed by the Judge and shall form part of the record. 

[1877, S. 189; 1859, 8. 172.] 


It Scope of the Rule. — A Judge is bound under this rule, to make a memo- 
randum of the substance of what each witness deposes.^ A short abstract of the whole 
evidence^ or a more reference to the evidence in the judgment* is not sufficient 
compliance with the rule. 

This rule does not apply to Chartered High Courts : see 0. 49 R. 3. As to the 
applicability of this rule to enquiries under various local or special enactments, see the 
undermentioned Acts.* 


R. 1 4. [S- 180 . ( 1 ) Where the Judge is unable to make 
Judge unable to -.I,, a memorandum as required by this Order, he 
Kcord'°rMOM‘'e? hit causo the reasou of such inability to be 

recorded, and shall cause the memorandum to 
bo made in writing from his dictation in open Court. 

( 2 ) Every memorandum so made shall form part of the 

record. 


[1877, 8. 190; 1859, 8. 172.] 

Local Amendments 

OUDH 

In sub-rule (1), between the words "is” and "unable”, insert "not authorized 
by the Chief Court to dictate and is”. 

RANGOON 

In sub-rule (1) for the words "this Order" the word and figures. “Rule 13” 
shall be substituted. 

1. Applicability. — This rule does not apply to Chartered High Courts : 
see Order 49 Rule 3 (4). 


Order 18 Rule 13 — Note 1 

1. (’9C) 1 Cal W M 229n {mn, 380n). 

(’21) AIR 1021 Cal 6S8 (558). 

(’16) AIR 1016 Mad 547 (648). 

(’SS) AIR 1938 Posh 46 (47). (Small cause suit.) 

2. (’06) 9 Cal W M 418 (419). 


(’05) 9 Cal W M 420 (421). 

3. (’88) AIR 1938 Posh 46 (47). 

4. The Orissa Tenancy Act (II of 1918), Sec. 198 
(h) ; The 0. P. Laws Act (XX of 1876), Sec; 11; 
The North-West Frontier Province Law and 
Justice Regulation (Vn of 1901), Beo. iO (2). 
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R. 1 5. [8* 191- ] ( Where a Judge is prevented by death, 0. 18 R. 18 

Pow«r to deal with Of Other cause from concluding the trial 

evidence taken before of a suit, his succcssor may deal with any evidence 
another Judge. memorandum taken down or made under the 

forcing rules as if such evidence or memorandum had been taken 
down or made by him or under his direction under the said rules 
and may proceed with the suit from the stage at which his 
predecessor left it. 


( 2) The provisions of sub-rule (1) shall, so far as they are 
applicable, be deemed to apply to evidence taken in a suit transferred 
under section 24. 


[1877,S. 191.] 

Synopsis 

1. Applicability. 

2. Scope of the Rule. 

3. Sub-rule (2). 

Other Topics (miscellaneous) 

Xcw plain tit! substituted — De novo trial. See Successor, when bound to hear arguments de 
Note 2. novo. See Note 2. 

1. Applioabilityt — This rule does not apply to tho Chartered High Courts : 
SCO 0. 49 K. 3. 


2. Scope of the Rule. — Under Section 191 of tho Code of 1882, as it stood 
before 1888, it was held that the successor of tho Judge who was removed was bound 
to fix a date for tho entire hearing and trial of the case before himself and that such 
trial should proceed in the ordinary way except that the parties would bo allowed to 
use tho evidence already taken as evidence in the case.^ This view, however, was 
(iissontod from by a Full Bench in Jadu Bai v. Kanizak Hussain^ and it was held 
that Section 191 empowered the Judge to make use of tho materials collected by the 
pi’odecessor as evidence in the case without being bound to fix a day for commencing 
tlio trial de novo. In order to give effect to this latter view, the old Section 191 was 
ioj)laced by a now Section by Act VII of 1888, empowering the Judge to proceed 
with the suit from the stage at which the predecessor loft it. That Section has been 
sui)sliantially re-enacted in this rule. _ 


Order 18 Rule 15 — - Note 2 

1. (’85) 8 All 35 (37). 

7 All 867 (859, 860). 

2. (’80) 8 All 676 (681, 600, 611) (P B). 

-SVfi also the following cases under the previous 
Codes : 

1’7 1) 21 Suth W R 196 (198). 

(’ 70 ) 13 Suth W R 184 (186). 

(’70) 13 Suth W R 76 (77, 78). 

(’7i) 15 Suth W R 846 (849). (Where such an 
•igroemont has been entered into the witnessoB 
should not bo re-examined without some good 
i wiflon.) 


(1864) 1 Suth W R 309 (311). (Do). 

(*66) 4 Bom H C R A 0 98 (100, 101). 

(’87) 1887 All W N 13 (13). (Triiil by Munsif com- 
pleted except delivery of judgment — Transfer of 
suit by District Judge — Judgment delivered by 
Munsif who did not take evidence — Judgment 
must be set aside.) 

(’69) 3 Beng DRAG 105 (10(5). (Judge dying 
after hearing and deciding a caso — Only record 
of decision being entry in Court order book — Co- 
ordinate Court cannot take up and ro-htwr tho 
caso but High Court will on ground of want of 
record of reasons for tho decision, roverso the 
order and remand tho case for rehearing.) 
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0. 18 R. 18 
Notes 8-8 


0. 18 R. 16 


It is not competent for any co-ordinate Court to hear the case under this rule.* 
Thus, an Additional Munsif has no jurisdiction to deliver judgment in a case in v^rhich 
the evidence was taken by the Principal Munsif.^ 

An opinion reduced to writing by a Judge but not pronounced by him is not a 
judgment, but a mere memorandum^ and the successor is bound to hear arguments or 
give the parties an opportunity of being heard before the judgment is given.^ 

Where a new plaintiff is added after the removal of the predecessor, this rule 
has no application and the successor is bound to grant a de novo trial/ 

3. Sub-rule (2). — See the undermentioned cases/ 


R. 1 6. [S. 192.] (1) Where a witness is about to leave the 
Power to examine wit- jurisdictiou of the Gourt, or other sufficient 
nem immediately. cause is shown to the Satisfaction of the Court 

why his evidence should be taken immediately, the Court may, 
upon the application of any party or of the witness, at any time 
after the institution of the suit, take the evidence of such witness 
in manner hereinbefore provided. 

(2) Where such evidence is not taken forthwith and in the 
presence of the parties, such notice as the Court thinks sufficient, of 
the day fixed for the examination, shall be given to the parties. 

(3) The evidence so taken shall be read over- to the witness, 
and, if he* admits it to be correct, shall be signed by him, and the 
Judge shall, if necessary, correct the same, and shall sign it, and it 
may then be read at any hearing of the suit. 

[1877, S. 192; 1859, S. 173.] 

Synopsis 

1. Applicability of the Rule. | 2. Scope of the Rule. 

1. Applioability of the Role. — This rale does not apply to Chartered High 
Courts : see Order 49 Buie 3. 

2. Scope of the Role. — This rule provides for the de bene eese examination of 
a witness about to leave the jurisdiction of the Court.^ 

The evidence taken under this rule should be signed by the witness after being 
read over to him. 


3. (’69) S Bcng L B A 0 105 (106). 

4. (’87) 1887 All W N 18 (18). 

5. (’68) 9 Snth W R 1 (5,80). 

(’69) 12 Snth W B 254 (2;>4). 


6. (’86) 1886 Pun Bo No. 110, p. 261. 
(’04) 1904 Pun Be No. 91, p. 345. 

('07 4 Low Bur Bui 256 (258, 260, 261). 
(’05) 1905 Pun Be No. 8, p. 19. 

(’24) AIB 1924 Lah 107 (108) : 4 Lab 864. 


(’17) AIR1917Lah 806(807): 1917 PunBeNo. 14. 
[But Mc (’12) 17 Ind Cas 278 (279) (Mad).] 

7. ('ll) 9 Ind Cas 254 (254) (Mad). 

Note 3 

1. (’06) 10 Oal W N 12 (18). 

(’02) 26 Mad 595 (596). 

Order 18 Rule le — Note 2 
1. (’70) 6 Beng L B 0 G 252 (258). (St^ ex- 
amination must be taken Iqr Court and notuadw 
oommiasion.) 
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R. 1 7. [S. 193.] The Court may at any stage of a suit recall 0. 18 R. 17 
any witness who has been examined and may 
wtoJST*** (subject to the law of evidence for the time 
being in force) put such questions to him as 
the Court thinks fit. 

1. Scope of the Rule* — This rule provides for the recalling of witnesses after 
their examination has once been finished ; but a witness examined by the plaintiff 
cannot bo recalled witness on the defendant's side without the leave of the Gourt.^ 

Nor can a witness dispensed with by the plaintiff be recalled under this rule.* 


pow« of Court ^ ** ®* ** 

to inject.** of a suit iuspcct any property or thing concerning 

which any question may arise. 


1. Scope of the Rule. — This rule enables the Court to inspect any property or 
thing though it may issue a commission for that purpose.* The object of this provision 
is to enable the tribunal to understand questions that are being raised and to follow 
and apply the evidence.^ But a judgment should not be based solely on the basis of 
such personal local inspection.^ So also, a Judge is not entitled to use the impression 
formed by him from the local inspection to contradict a witness* or to decide whether 
the plaintiff’s evidence or the defendant’s evidence is true.* A .Judge is not entitled to 
substitute his own view formed as a result of local inspection, for the evidence in the 
case.* ’rhough the Code nowhere lays down that it is obligatory on the Judge to record 
the result of the local enquiry,^ yet it is desirable that the result of such inspection 
should be recorded in the proceedings and not left for notice till judgment.* 


alto (’82) AIR 1983 Bom 405 (405). (It 
should ordinarily be held in Court and prefer- 
ably before the Judge who is ultimately to hear 
and decide suit.)] 

Order 18 Rule 17 — Note 1 

1. (1868) 2'Ind Jar (N B) 160. 

2. (71) 15 Suth W B 848 (849). 

Order 18 Rule 18 — Note 1 

1. (’21) AIR 1921 Mad 828 (828) : 44 Mad 640. 
(•97) 1 Cal W N 682 (685). 

2. (’20) AIR 1920 Fat 788 (789). 

(’31) AIR 1981 Mad 681 (582). 

(1901) 1 Ch 185 (189), London G.O. Co.v.Lavell. 
(’19) AIR 1919 Pat 617 (518). 

3. (’81) AIR 1981 Mad 681 (682). 

(’23) AIR 1928 Lah 546 (548). 

(’30) AIR 1980 Mag 40 (41). 

(’29) AIR 1929 All 116 (117). 

( IS) AIR 1915 Mad 1214 (1214) : 89 Mad 601. 
(’14) AIR 1914 All 4 (4). (Judgment solely relying 
on the inspection note of tho predecessor.) 

(’30) AIR 1980 Lah 162 (162). 

(’19) AIR 1919 Pat 617 (619). 

(’89) 3 Mad L Jour 284 (286). (Mo notes of ins- 
pection made — Decision of Judge arrived at 


without putting points observed by him to the 
parties and eliciting their answers cannot be 
upheld.) 

(’89) AIR 1989 Mad 61 (64). (Findiug based 
mainly on local inspection not binding in second 
appeal.) 

(’87) AIR 1987 Pat 888 (834). 

(’88) AIR 1938 Pat 288 (289). 

(’85) AIR 1985 Rang 129 (129). 

4. (’87) AIR 1987 Pat 888 (884). 

5. (’85) AIR 1936 Pat 457 (457). 

(’87) AIR 1937 Pat 883 (884). 

6. (’86) AIR 1985 Pat 457 (457). 

(’88) AIR 1988 Fat 288 (289). 

7. (’26) AIR 1925 Cal 170 (170, 171). 

(’ll) 10 Ind Cas 914 (916) : 85 Bom 817. 

(’22) 66 Ind Cas 601 (602) (Cal). 

8. (*10) 8 Ind 939 (941) ; 4 Sind L R 180. 

(’22) 65 Ind Cas 601 (603) (Cal). 

(’06) 88 Cal 188 (135). 

(’12) 14 Ind Cas 877 (878, 879) (Cal). 

(’14) 24 Ind Cas 618 (620)(CaI). 

(’82) 9 Cal 868 (365, 866). 

(’16) AIR 1916 Pat 884 (835). 

[See (’26) AIR 1926 Cal 660 (660).] 

[Sm also (’06) 80 Bom 109 (112). (Local inspec- 
tion by consent of parties.)] 
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0. 18 R 18 
Note 1 


O. 18 R. 19 
(Allahabad) 


0. 19 R. 1 


A Munsif is not bound to get the sanction of the District Judge before he makes 
an inspection. Sanction is, however, necessary for the levy of money for the expenses 
of such inspection.® 

Where, at the instance of the plaintiff, a Munsif held a local inspection and, in 
the course thereof, at the instance of lx)th the parties, he examined a person whose 
statements lie used as confirming his impression formed independently of them, it. was 
held that the parties could not turn round and say that the Munsif ought not to have 
used those statements.^® But, it is not a justifiable procedure for a Judge at such local 
inspection to welcome the presence of crowds of anonymous villagers and indulge in 
informal inquiries amongst the people in those crowds for the purpose of guidance in 
deciding the rights of the parties.^^ 

Local Amendment 

ALLAHABAD 

Add the following rule at the end of 0. 18 : 

“19. (1) The Judge shall record in his own hand in English all orders passed on 
applications, other than orders of a purely routine character. 

(2) The Judge shall record in his own hand in English all admissions and 
denials of documents, and the English proceedings shall show how all documents 
tendered in evidence have been dealt with from the date of presentation down to the 
final order admitting them in evidence or rejecting them. 

(3) The Judge shall record the issues in bis own hand in English, and the issues 
shall be signed by the Judge and shall form part of the English proceedings.” 


ORDER XIX. 

Affidavits 

R. 1 . [S* 194.] Any Court may at any time for sufficient 
reason order that any particular fact or facts may 
pofntto' be prov^*bj ^ provcd fey affidavit, or that the affidavit of any 
efbdavit. witness may be read at the hearing, on such con- 

ditions as the Court thinks reasonable : 

Provided that where it appears to the Court that either party 
bona fide desires the production of a witness for cross-examination, 
and that such witness can be produced, an order shall not be made 
authorizing the evidence of such witness to be given by affidavit. 

[1877, S. 194; Cf, R. 8. C., 0. 37 R. 1. See 0. 11.] 


Synopsis 


1. Affidavits, easentialf of. 

2. Stamp duty, if necotsary. 

3. Court-fee, if necessary. 

4. Cross-examination of deponent 
of affidavit. 

9. (’14) AIR 1914 Mad 640 (640). 

10. (’18) AIR 1918 Pat 688 (634). 

[See also (’28) AIR 1928 All 497 (498, 499).] 

11. (’39) AIR 1939 Mad 61 (64). (Judge not 


5. Agreement to take evidence by affidavit. 

6. Necessity for affidavits on matters of 

record or questions of law. 

7. Applicability. 

to convert liiuisolf into an unofficial investi* 
gator and inquire of all and sundry regarding 
their views on the rights of the parties with the 
object of founding a judgment on what he has 
heard.) 
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1. AflSdaYitSi essentialB of. — An affidavit is a declaration as to facts, made 
in writing and sworn before a person having authority to administer an oath.^ The 
officer authorized must be on duty at the time when the oath is administered * But 
the want of the seal of the Magistrate before whom it is sworn does not make it bad.^ 
The deponent may, instead of signing his name, affix a mark or a stamp bearing his 
name.^ 

Under the rules of the Supreme Court in England as also under the Eules of 
Practice framed by the High Courts in India, every affidavit should be drawn up in 
the first person and divided into paragraphs consecutively numbered, each paragraph 
dealing with a specific portion of the subject as nearly as may be.® It should also state 
correctly the description, and true place of the al)odo of the deponent.® Any person 
acquainted with the facts of the case may give the affidavit.^ An affidavit should not 
contain any inferences but only facts.^ The contents must bo read over to the doix)nent 
in a language which he understands and vouched by him to be correct.® 

2. Stamp duty, if necessary. — An affidavit for the immediate purpose of 
being used or filed in any Court or before the officer of any Court, is exempt from 
stamp duty.^ 

3. Court-fee, if necessary. — No court.fee is payable on an affidavit filed 
in Court. See also Court-fees Act, Section 19 (xiv). Under Chapter 12, Rule 3 of the 
Appellate Side Rules of the High Court of Calcutta, a court-fee of Es. 2 is prescribed 
for an affidavit.^ 


4. Cross-examination of deponent of affidavit. — Where the adverse party 
bona fide desires the production of the deponent for cross-examination, the Court has 
no power, under this rule, to order that the affidavit may be read at the hearing on 
proof of certain facts.^ 1'he Court will refuse to act on an affidavit, when the deponent 
cannot be cross-examined.^ 

On principle, no cross-examination is allowed on affidavits in supix)rt of a 
petition for sanction under Section 195 of the Criminal Procedure Code, and sanction 
should be given when the affidavit discloses materials for a prirna facie caso.^ 


0. Agreement to take evidence by affidavit. — When parties agree to 
take evidence by affidavit, it does not preclude them from taking oral evidence for 


. Order 19 Rule 1 — Note 1 

1. ('10) 8 Ind Cas 897 (897, 898): i Sind li K 88. 
(A statement before a foreign Court antliori/ed 
to administor oaths — Affidavit in this case was not 
sworn before the Sessions Judge when functioning 
as a Sessions Judge.) 

See also 8. 117, of tho Presidency Towns Insol- 
vency Act (III of 1909). 

2. (’10) 8 Ind Gas 897 (898) : i Sind L ^ 88. 

3. (’2T) AIR 1927 Lah 37G (877). 

4 . ('68) 9 Suth W B 357 (867). 

(■28) AIR 1928 Mad 175 (175, 176); 61 Mad 242. 

5. See Madras Civil Rules of Practice, Bt..87, 88. 

6. Bee Madras Civil Rules of Practice, R. 38. 

7. (’82) AIR 1932 Cal 160 (160) ; 58 Cal 1389. 

(’14) AIR 1914 All 197 (199) : 86 All 13. 

(’18) AIR 1918 Cal 177 (178). (An affidavit as to 
wlUt was argued in a case, sworn by a person 
who did not know the language in which the 
argument was made, is woruless.) 

8. (’04) 6 Bom L B 704 (711), 


9. (’14) AIR 1914 All 197 (199) : 36 All 13. 

Note 2 

1. See Stamp Act (II of 1899), SoU 1, Art. 4. 

[See also (’88) 12 Bom 276 (277).) 

Note 3 

1. (’82) AIR 1932 Cal ICO (160) : 58 Cal 1389. 

Note 4 

1. (’26) AIR 1926 All 161 (163). (Proof of docu- 
ments by affidavit.) 

(’39) AIR 1939 Mad 927 (928); (1939) 2 Mad L Jour 
399 (400). 

[See also (’21) AIR 1921 Mad 881 (882). (Showing 
answers to interrogatorios.)] 

2. (’86) AIR 1936 All 671 (672). (Deponent not 
subjected to cross-examination — .Affidavit is 
not cvidoiice.) 

[See (’10) 8 Ind Cas 897 (898) : 4 Sind L B 88. 
(When the ruler of a Native State could not be 
compelled to appear for cross-examination his 
affidavit is worthless.)] 

3. (’09) 4 Ind Cas 278 (274) (Bom). 


0. 19 B. 1 
Notes 
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D. 19 R. 1 
Votes B-T 


0. 19 R. 2 


supplementing the same except where the agreement specifies that the evidence is 
upon affidavits alone} 

6. Necessity for affidavits on matters of record or qnestions of law.— 

An affidavit is of no weight when it is simply a party’s "opinion” on a question of law.^ 
It is superfluous when the facts deposed to therein are already a matter of record.* 

7. Applicability. — This rule enables any Court to order that any fact may be 
proved by affidavit. 'J'herefore, where on the day of the first bearing of a suit, the 
defendant does not appear though served, the execution of the document which is sued 
upon may be proved by an affidavit without calling a witness.* The power to take 
affidavits in proof of facts is extended to enquiries under the undermentioned local or 
special Acts.* 


R. 2. [S. 195.] (1) Upon any application evidence may 

Power frder attend. ^ gi^en by affidavit, but the Court may, at 
aaco of deponent for the iustauce of either party, order the attend- 

croM-examination. . • . « . v i i 

ance for cross-examination of the deponent. 

(8) Such attendance shall be in Court, unless the deponent is 
exempted from personal appearance in Court, or the Court other- 
wise directs. 

[Cf. R. S. C., 0. 38 R. 1. See Ss. 132, 133 and 0. 11.] 


I. ** May be given by affidavit.** 

2. Stay of execution. 

3. Rule to show cause. 


4. Application to declare a person a 
tout. 

5. Affidavit of documents. 


1. *‘Hay be given by aflBdavlt.’’ — When evidence by afiSdavit is given, 
great care should be taken to see that they represent the real facts.^ Thus, when con- 
tributories of a company in liquidation complain of misapplication of the funds by the 
liquidators, and apply to make an officer of the company liable for such misappropria- 
tion, they must definitely set out the sum misapplied and the grounds of the charge in 
the affidavit.^ In motions to vary a commissioner's report affidavits should be filed 
only when the Court orders them or for advancing a special fact with the permission of 
the Gourt.^ A party in a suit for dissolution of marriage is not entitled to give evidence 
by affidavit.* 

Legal practitioners are officers of the Court and, when called upon to speak 


Note 5 

1. (1878) 47 L J Gh 536 (536), Qlossop v. Hoston 
and Isle worth Local Board. 

Note 6 

1. (’14) AIR 1914 Oadh 206 (207). (Whether a 
particular property is talukdari property.) 

2. (’05) 82 Gal 146 (149). 

(’06) 8 Cal L Jour 808 (812) : 81 Gal 146. 

Note 7 

1. (*88) AIR 1933 Mad 164 (165). 

2. The Charitable and Religious Trusts ActCXIV 
pf 1920), S. 11 (1). 


(’85) AIR 1985 Nag 125 (125). (0. P. Laud 
Revenue Act.) 

See also The Indian Elections Offences and 
Enquiries Act (XXXI to XL of 1920), S. 5; and 
the Presidency Towns Insolvency Act (111 of 
1909), 8. 117. 

Order 19 Rule 2 — Note 1 

1. (1910) 129 L T 268, Rammerns v. Cecil. (See 
remarks of Eve, J.) 

2. (’95) 19 88 (94). 

3. (*75) 1 Bom 158 (160, 161). 

4. (’91) 1891 Pun Re No. 18, p. 88. 

(’85) 62 Cal 541 (546). 
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to facts relating to the case in which they are engaged, should not be asked to file 
affidavits. Their statements should be accepted.*^ 

2. Stay of execution. — An application for stay of execution should be 
supported by an affidavit.^ 

8. Rule to show oausOi — An application for a rule to show cause must be 
supported by an affidavit.^ 

4. Application to declare a person a tout. — Though it is open to a Court 
in an application under the Legal Practitioners Act to act on an affidavit to declare a 
person a tout, it is desirable that Courts should hear oral evidence.^ 

5. Affidavit of documents. — 'i'be production of documents can be resisted by 
a party by claiming privilege and the grounds of privilege must bo sufficiently dis- 
closed in the affidavit of documents. If the affidavit of documents does not sufficiently 
set out the plea, a party may supplement the same by a separate affidavit.^ Similarly, 
when a party claims to seal up a portion of a document on the ground that it is irrele- 
vant to the issue, the affidavit of documents must clearly specify such portions and 
the grounds on which he claims to seal them.^ 


R. 3. [S- 196.] ( 1 ) Affidavits shall be confined to such 

Matter, to which afiida- facts as the dcponent is able of his own know- 
riudiaiibecon&ned. prove, oxcopt on intorlocutory appli- 

cations, on which statements of his belief may be admitted: 
provided that the grounds thereof are stated. 

( 2 ) The costs of every affidavit which shall unnecessarily sot 
forth matters of hearsay or argumentative matter, or copies of or 
extracts from documents, shall (unless the Court otherwise directs), 
be paid by the party filing the same. 

[1877, S. 196; R. S. 0., 0. 38 R. 3.] 


1. Stfttements as to belief must contain grounds thereof. 

2. Scandalous and irrelevant matter. 


1. Statements as to belief most contain grounds thereof. — The grounds 
of belief must be stated with sufficient clearness to enable a Court to judge whether 
it would bo safe to act on the deponent’s belief.* Thus, where in an interlocutory 
application for injunction to restrain the publication of a libel the affidavit in support 


5. (’28) AIR 1928 Mad 690 (692). 

Note 2 

1. (’91) 16 Bom 636 (637). 

Note 3 

1. (’69) 12 Sttth W B 413 (418). 
(’80) 6 Cal 606 (611). 

Note 4 

1. (’08) 20 Mad 696 (697). 


Note 5 

1 . (’9.5) 22 Cal 105 (110). 

2. (’93) 20 Cal 687 (.589). 

Order 19 Rule 3 — Note 1 
1. (1900) 2 Ch 7.*53 (754. 756), Ro J. L. Young 
Manufacturing Co. 

(1891) 2 Ch 269 (288), Bounard v. Perryman. 
(1901) 1 K B 632 (635, 686), Lumley v. Osborne. 


0. 19 R. 2 
Notes 1-S 


0. 19 R. 8 
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0« 19 R« 8 of the application stated that the documents complained of v/ere **to the best of his 
Notes 1-2 knowledge, information and belief, utterly untrue” but no grounds for his belief were 
shown, it was held insullicient/^ An afiidavit is defective if the deponent does not 
say which part is based on information and which on belief or if he does not state 
the grounds of his belief.® Though, ordinarily, evidence on information and belief 
is admissible in interlocutory applications intended to maintain things in status quo 
till the rights of the parties are decided, yet in England, if the application is only 
interlocutory in form but really aiming at finally disposing of the rights of the parties^ 
it will be inadmissible.'* 

2. Scandalous and irrelevant matter. — If an affidavit contains scandalous 
and irrelevant allegations, it may be ordered to be taken off the file, or the particular 
passage may be expunged.^ 


O. 19 R. 4 
(Allahabad) 


O. 19 R. 5 
(AUahabad) 


O. 19 R. 6 
(Allahabad) 


O. 19 R. 7 
(AUahabad) 


0. 19 R. 8 
(Allahabad) 


O. 19 R. 9 
(AUahabad) 


Local Amendments 

ALLAHABAD 

Add the following Buies : 

“4. Affidavits shall be entitled. In the Court of - at ( naming such 

Court.) If the affidavit be in support of, or in opposition to, an application respecting 
any case in the Court, it shall also be entitled in such case. If there be no such case, it 
shall be entitled In the matter of the petition of. 

5. Affidavits shall be divided into paragraphs, and every paragraph shall be 
numbered consecutively and as nearly as may be, shall be confined to a distinct portion 
of the subject. 

6. Every person making any affidavit shall be described therein in such manner 
as shall serve to identify him clearly ; and where necessary for this purpose, it shall 
contain the full name, the name of his father, of his caste or religious persuasion, his 
rank or degree in life, his profession, calling, occupation or trade, and the true place of 
his residence. 

7. Unless it be otherwise provided, an affidavit may be made by any person 
having cognizance of the facts deposed to. Two or more persons may join in an 
affidavit; each shall depose separately to those facts which are within his own 
knowledge, and such facts shall be stated in separate paragraphs. 

8. When the declarant in any affidavit speaks to any fact within his own know- 
ledge, ho must do so directly and positively, using the words “I affirm” or *M make 
oath and say.” 

9. Except in interlocutory proceedings, affidavits shall strictly bo confined to 


such facts as the declarant is able of his own knowledge to prove. In interlocutory 


(’07) 9 Bom h R 540 (542). 

(»10) G Ind Cas 666 (667) : 87 Cal 259. 

(’09) 4 Ind Cas 380 (382) (Cal). 

(’19) AIR 1919 Cal 970 (971). 

(’14) AIR 1914 Mad 366 (867). 

(’24) AIR 1924 Pat 812 (813). 

(*26) AIR 1926 Pat 64 (55). 

also (’32) AIR 1932 Pat 217 (218). (Patna 
High Court Rules, Gh. 3, U. 12 — Affidavit by 
clerk of advocate for applicant for stay of 
cution — Swearing of facts on information 
received and believed to be true is good affi- 
davit.)] 

2. (1882) 20 Ch D 601 (508), In Quarty HiU Con- 
solidated Gold mining, Co. v. Beall. 

[See also (’82) AIR 1932 Cal 255(256). (Affidavit 


in contempt proceedings based on information 
— Source of information not given.)] 

3. (’34) AIR 1984 Cal 694 (696) : 61 Gal 814. 

4. (1878) 9 Ch D 259 (266, 269), Gilbert v. 
Endeau. 

Note 2 

1. (1856) 3 W B (Eng) 683, Goddard v. Parr. 
(1910) 1910 W N 128, In re Jessop, (A case in , 
which the C. A. refused to strike out extracts 
from letters marked without prejudice.’’) 

(1878) 1878 W N 101 (101), Osmastan v. Asso- 
ciation of Land Financiers. 

1881) 1881 W N 69 (69), Warner v. Mosses. 

1879) 11 Ch D 1 (12. 18), CrackneU v. Janson. 
(’09) 4 Ind Cas 880 (881) (Cal). 
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proceedings, when the particular fact is not within the declarant’s own knowledge, but 
is stated from information obtained from others, the declarant shall use the expression 
“I am informed,” and, if such be the case, “and verily believe it to be true,” and shall 
state the name and address of, and suHiciently describe for the purposes of identification, 
the person or persons from whom he received such information. When the application 
or the opposition thereto rests on facts disclosed in documents or copies of documents 
produced froiti any Court of justice or other source, the declarant shall state what is 
the source from which they were produced, and his information and belief as to the 
truth of the facts disclosed in such documents. 

10. When any place is referred to in an affidavit, it shall be correctly described. 
When in an affidavit any person is referred to, such person, the correct name and 
address of such person, and such further description as may be sufficient for the puri)ose 
of the identification of such person, shall be given in the affidavit. 

11. Every person making an aflidavit for use in a Civil Court sliall, if not 
personally known to the person before whom the affidavit is made, be identified to that 
person by some one known to him, and the person before whom the affidavit is made 
shall state at the foot of the affidavit the name, address, and description of him by 
whom the identification was made as well as the time and place of such identification. 

HA. Such identification may be made by a person : — 

( a) personally acquainted with the person to be identified, or 

(b) satisfied, from papers in that person’s possession or otherwise, of 

his identity : 

Provided that in case (b) the person so identifying shall sign on the petition 
or affidavit a declaration in the following form, after there has been affixed to such 
declaration in his presence the thumb impression of the person so identified : — 

Fotim 

I (name, address and description), declare that the person verifying tliis 
petition (or making this affidavit) and alleging himself to be A, B. has satisfied me 
(hero state by what means, e, (/., from papers in bis ix)sses8ion or otherwise) that ho 
is .4. J5. 

12. No verification of a petition and no affidavit purporting to have been made by a 
pardnanshin woman who has not appeared unveiled before the person before whom the 
verification or affidavit was made, shall bo used unless she has been identified In manner 
already specified and unless such petition, or affidavit be accompanied by an affidavit 
of identification of such woman made at the time by the person who identified her. 

13. The person before whom any affidavit is about to be made shall, before the 
same is made, ask the person proposing to make such affidavit it he has read the 
affidavit and understands the contents thereof, and if the person proposing to make 
such affidavit state that he has not read the affidavit or appears not to understand the 
contents thereof, or appears to be illiterate, the person before whom the affidavit is 
about to be made shall read and explain, or cause some other competent person to read 
and explain in his presence, the affidavit to the person proposing to make the same, 
and when the person before whom the affidavit is about to be made is thus satisfied 
tliat the person proposing to make such affidavit understands the contents thereof, the 
affidavit may be made. 

14. The person before whom an affidavit is made, shall certify at the foot of 
the affidavit the fact of the making of the affidavit before him and the time and place 


0. 19 R. 9 

(AlUhabad) 


O. 19 R. 10 
(AUahabad) 


0. 19 R. 11 
(Allahabad) 


O. 19 R. IIA 
(AUababad) 


O. 19 R. 12 
(AUababad) 


0. 19 R. 13 
(AUababad) 


O. 19 R. 14 
(AUababad) 
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(AUmhabAd) 

O. 19 R. 15 
(AUahabad) 


O. 19 R. 4 
(Rangoon) 


O. 19 R. 5 
(Rangoon) 


O. 19 R. 6 
(Rangoon) 


O. 19 R. 7 
(Rangoon) 


O. 19 R. 8 
[Rangoon) 


O. 19 R. 9 
(Rangoon) 


O. 19 R. 10 
(Rangoon) 


y^ben and yrhere it was made, and shall for the purpose of identifioation mark and 
initial any exhibits referred to in the affidavit. 

15. If it be found necessary to correct any clerical error in any affidavit, such 
correction may be made in the presence of the person before whom the affidavit is 
about to be made, and before, but not after, the affidavit is made. Every correction so 
made shall be initialled by the person before whom the affidavit is made, and shall be 
made in such manner as not to render it impossible or difficult to read the original 
word or words, figure or figures, in respect of which the correction may have been made." 
RANGOON 


Add the following Buies 4 to 12 : 

"4. The officer administering the oath to the declarant of an affidavit should 
Mode of taking oath or first make the declarant take the oath or affirmation. Then 
affirmation by declarant of he should make the declarant repeat the whole of the state- 
affidavit. ment written in the affidavit as coming from him. Then the 

declarant should sign the affidavit. Lastly the officer administering the oath should 
sign and date it. 


5. Every affidavit to be used in a Court of Justice should be entitled '*In the 

Form of affidavit. ! Court of -—at-— ”, naming the Court. Ifthere 

IS a case in Court, the affidavit in support of or in opposition 

to an application respecting it, must also be entitled “In the case of ." If there is 

no case in the Court, the affidavit should be entitled, “In the matter of the petition of." 

6. 'Every affidavit containing any statement of facts shall be divided into para- 

graphs, and every paragraph shall be numbered consecutively 
Vit^ of writing affida- confined to a distinct 

portion of the subject. 

7. Every person, other than a plaintiff or defendant in a suit in which the 

application is made, making an affidavit, shall be described in 
affidavit? ° person «ia mg ^ manner as will serve to identify him clearly, that is 

to say, by the statement of his full name, the name of his 
father, his profession or trade, and the place of his residence. 

8. When the declarant in any affidavit speaks to any fact within his own 

Mode of speaking by knowledge, he must do so directly and positively, using the 
declarant to fact within his i «it i j » 

own knowledge. words I affirm (or make oath ) and say . 

9. When the particular fact is not within the declarant's own knowledge, but 
Mode of speaking by is stated from information obtained from others, the declarant 

declarant to fact not within ^gg the expression “I am informed" (and, if such bo the 

his own knowledge. should add *and verily believe it to be true') or he may 

state the source from which he received such information. When the statement rests 
on facts disclosed in documents or copies of documents procured from any Court of 
Justice or other source, the deponent shall state what is the source from which they 
were procured and his information or belief as to the truth of the facts disclosed in 
such documents. 

10. Every person making an affidavit, if not personally known to the commis- 
Identification of person sioner, shall be identified to the commissioner by some person 

!■"«»“ “o “"..“a ft. commissioner shall specify at the 
sioner. foot of the petition, or of the affidavit (as the case may be)f 

the name and description of him by whom the identification is made, as well as the 
time and place of the identification and of the making of the affidavit. 
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11. If any person making an affidavit is ignorant of the language in which it is 

written, or appears to the commissioner to be illiterate 
Interpretation of affidavit or not fully to understand the contents of the affidavit, the 
Snorant^d thrianguagoin commissioner shall cause the affidavit to be read and explained 
which it is writtenf to him in a language which he understands. If it is necessary 

to employ an interpreter for this purpose, the interpreter 
shall be sworn to interpret truly. When an affidavit is read and explained as herein 
provided, the commissioner shall certify in writing at the foot of the affidavit that it 
has been so read and explained, and that the declarant seemed perfectly to understand 
the same at the time of making the affidavit. When an interpreter is employed the 
commissioner shall state in his certificate, the name of the interpreter, and the fact that 
he was sworn to -interpret truly. 

12. In administering oaths and affirmations to declarants the commissioner 
AdmiDistration of oath shall be guided by the provisions of the Indian Oaths Act, 

or affirmation. 1873.” 


ORDER XX. 


Judgment and Degree 


“R. 1 . [S. 198.] The Court, after the case has been heard, 
Judgment when pro- shall pronouDce judgment in open Court, either 
nnunced. qj. qjj gome future day, of which due 

notice shall he given to the parties or their pleaders. 

[1877,8.198; 1859,8.183.] 

a. Tho provisions of Rules 1, 8, 4 and 5 of this Order do not apply to tho Chief Court of 
Oiidh ; vide the Oudh Chief Courts Act (U. P. IV of 1925), Section 16 (2). 


Local Amendment 

MADRAS 

The existing Eule 1 is re-numbered as sub-rule (1) and the following is added as 
sub-rule (2) : 

”(2) The judgment may be pronounced by dictation to a shorthand writer in 
open Court, where the presiding Judge has been specially empowered in that behalf 
by the High Court.” 

Synopsis 


1. Scope of the Order. 

2. Chartered High Courts. 

3. ** After the case has been heard.*’ 

4. ” Shall pronounce judgment in open 

Court.” 

5. ** Judgment,” meaning of. 


6. When judgment may be pronounced. 

7. Holiday. 

8. ”Or on some future day.” 

9. Notice fo parties. 

10. Non-compliance with Rules 1, 2 and 3. 


Other Topics ( miscellaneous) 

Judgment on evidence taken before another Judge. Bee Note 8. 
“Pronounce,** meaning. See Note 4. 


It Scope of the Order. Buies 1 to 6 of this Order deal with judgments and 
Buies 6 to 19 with decrees. Buie 20 enacts that the parties shall be entitled to obtain 
certified copies of the judgment and decree on application made by them and at their 


0. 19 R. It 

(Rangoon), 


O. 19 R. 
(Rangoon) 


0. 20 R. 1 
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r Oi20B.l expense. Buies 12 to 18 in particular deal with the classes of cases in which 
Notes IHI preliminary decrees may be passed. As to whether the list is exhaustive of the cases 
in which preliminary decrees can be passed, see Note 10 to Section 2, sub-section 2 
and the undermentioned case.^ 


2. Chartered Hidh Coarts. — This rule does not apply to Chartered High 
Courts' or the Chief Court of Oudh* in the exercise of their ordinary or extraordinary 
original civil jurisdiction. 

3, After the case has been heard.*’ — A judgment given without the Judge 
having heard the case fully, is a nullity.' Where, after arguments were partly heard, 
a party died and the Court, without bringing his legal representatives on the record 
pronounced judgment, it was hold that the judgment was a nullity as the case had not 
been fully heard.^ It is not legal for the Judge to appoint assessors to appraise the 
value of the evidence in the case and base his judgment on that opinion'^ or to base the 
judgment upon the unrecorded statements made at the Bar.^ See also Section 33 ante. 

As a general rule it is the Judge who heard the evidence that should give the 
judgment.® The following cases are, however, exceptions to the general rule — 

(1) Where the Judge is prevented by death, transfer, or other like cause from 

concluding the trial of the suit. In such cases the successor may deal 

with the evidence taken by the predecessor and proceed with the suit. 

See Order 18 Rule 15. 

(2) Under Rule 2, a Judge may 'pronounce a judgment written by his pre- 

decessor. 

(3) Whore the evidence has boon taken by a commissioner under the 

provisions of Order 26 Rules 1 and 4. 


4. ‘’Shall pronounce judgment in open Court.” — Judgments should be 
pronounced in o^en Court} The expression “open Court'* refers to' the place and 
manner of the pronouncement of the judgment.® *rhe mere posting of a notice on the 
notice-board announcing the result of an appeal is not a sufficient compliance with the 
rule.® But it is not necessary that tho whole of the judgment should bo read out by 
the Judge in open Court.** Nor is a judgment of the Full Bench rendered invalid by its 
pronouncement at a time when one of the Judges of tho Bench was absent on other 
duty.® Where a judgment was written and signed by the Judge who heard tho case, but, 
at his request, was read out by his colleague, a Judge presiding in another Court, it was 
held that such a procedure is not invalid and will, in any case, be only an irregularity 
which is cured by Section 99 of the Code.® 


Order 20 Rule I — Note I 

1. (*15) AIR 1915 Bom 42 (43) : 39 Horn 427. 

Note 2 

1. Sec Order 49 Rule 8. 

(’29) AIR 1929 All 403 (403). 

2. See the U P Act IV of 1925, S. 16 (2). 

Note 3 

1. [See (’33) AIR 1933 All 196 (196). (Commen- 
cing to write judgment before hearing evidence 
fully, held to be a gross irregularity and judg- 
ment was set aside in revision.)] 

2. (19) AIR 1919 Mad 685 (690). 

3. (’13) 21 Ind Gas 427 (428) (All). 

4. (’21) AIR 1921 Gal 558 (558). 

5. (’66) 4 Bom H 0 B A C 98 (101, 102, 108). 


(’67) 7 Suth W R 441 (441, 445).^ 

Note 4 

1. (’23) AIR 1923 Pat 129 (180); 1 Pat 771. 

(’06) 30 Bom 465 (456, 467). 

[See also (’67) 9 Suth W R 1 (5).] 

2. (’12) IS Ind Gas 468 (464) (Mad). 

3. (’21) AIR 1021 Mad 690 (690, 691). 

4. (’26) 94 Ind Gas 121 (121) (Nag). 

5. (’25) AIR 1925 Mad 68 (59). 

[See also (’ll) 9 Ind Gas 696 (597) : 35 Mad 47. 
(Where to avoid the question of validity of a 
judgment a new Pull Bench was constituted.)] 

6. (’19) AIR 1919 Gal 799 (799). 

[See also (’19) AIR 1919 Cal 171 (172). 

(’17) AIR 1917 Osl 494 (496)0 
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That an order may be defied is no reason for refusing to make ^hat in the 
circumstances is a just and proper order. If the execution of the order is likely to bo 
attended with a breach of the peace, it is for the proper authorities to take such steps 
as they may deem necessary/ 

5. Judgment,” meaning of. — See Section sub.section (9) and the case 
noted below.^ As to what judgments should contain, see Buie 4, infra, 

6. When judgment may be pronounced. — A judgment can be pronounced 
only after the case has been heard. Where a date has been fixed for the hearing of the 
euit or appeal, the Court cannot pronounce its judgment before such date.^ The Court 
has, however, ample authority to direct successive trials of different issues, and to 
record interlocutoxy judgments thereon, to be made the basis of the final judgment at 
the conclusion of the trial of the whole case/ I'here is no objection to a Judge at the 
close of the hearing of a suit or appeal stating at once orally the judgment which he 
intends to record and deliver, and afterwards to pronounce in open Court his written 
judgment.® See also Notes 7, 8 and 9 below. 


7. Holiday. — The delivery of a judgment or the doing of any judicial act on a 
holiday is not illegal,* though it a party is injuriously affected by such act ho will 
bo entitled to have the proceedings set aside on that ground.’ 


8. “Or on some future day.” — The law pre-supposos a prompt and continuous 
trial and a judgment must be pronounced as quickly as possible.* A judgment delivered 
after an interval of seven months on an incomplete and imperfect record of evidence 
was held not to be a legal decision.’ 


9> Notice to parties. — Where a judgment is to be i^issed on a future day 
after the case has been heard, it is necessary that due notice thereof should be given to 
the parties or their pleaders.* It is not the duty of the parties to make enquiries as to 
when the judgment will be delivered; they are entitled to rely on the Court obeying 
the express provisions of law and giving notice to them or their pleaders of the date 
fixed for the delivery of judgment.* The object of the provision as to notice in this rule 
is to-enablo the parties to conform to the adjective law in respect of periods of limitation 
enacted or periods during which conditional payments are prescribed, as for instance, in 
matters of pre-emption or the making of final or preliminary decrees.® The posting of 
a notice on the notice-board* or the sending of a notice to the pleader of a party® or 
to the party® announcing the result of a case, is not a compliance with the rule. It 
has been held that where a judgment has been pronounced without previous notice to a 
party and, on a subsequent date, information as to the judgment is sent to the party or 
his pleader, the latter date must be taken to be the date of the delivery of the 

VT (’86) AIR 1985 Mod 612 (W5) : M Mad 86. 

Note 5 

1. (’12) 16 Ind Gas 46 (46) (Mad). 

Note 6 

1. (’04) 1904 Pun Re No. 61, page 176. 

2. (’24) AIR 1924 Cal 467 (478). 

3. (’69) 6 Mad H C R App 8 (8). 

Note 7 

1. (’12) 18 Ind Gas 468 (468) (Mad). 

(’07) 29 All 662 (568). 

2. (’67) 9 All 866 (882). 

(’12) 18 Ind Gas 468 (466) (Mad). 


Note 8 

1. (’12) 15 Ind Gas 938 (939) : 8 Nag h R 91. 
(’08) 85 Cal 756 (761) (PB). (Ten months’ delay 

strongly disapproved.) 

2. (’12) 16 Ind Gas 9.S8 (939) : 8 Nag 1 j H 91. 

Note 9 

1. (’17) AIR 1917 Iwow But 90 (90). 

2. (’15) AIR 1915 Low But 108 (109). 

3. (’88) AIR 1938 Nag 12 (18) ; 28 Nag L R 308. 

4. (’21) AIR 1921 Mad 690 (690). 

5. (’27) AIR 1927 Lah 889 (839). 

6. (’26) AIR 1926 All 298 (294) : 47 All 332. 


3CPC. 116. 


0.20 8.1 
Notes i-9 
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0. 20 R. 1 judgment/ But it is not necessary that the parties should be present at the time of the 
Hotea 9-10 delivery of the judgment and a suit cannot be dismissed on the ground that the partiea 
were not present at the time of the delivery of the judgment/ Nor is a Court bound to 
communicate the result of a case to the parties/ 

Where there is nothing on the record to show that the notice was not given to 
the parties or their pleaders, it must bo presumed that they did receive such notice/^ 

The provisions of this rule apply also to cases whore a judgment is pronounced 
by a successor under the next rule.^^ 

10. Non-oomplianoa vith Rules 1, 2 and 8. — A judgment not pronounced at 
all is not a valid judgment/ but the non-compliance with this rule and with Br. 2 and «) 
as to the manner in which it. is to be pronounced, dated and signed is only an 
irregularity within the meaning of Section 99 of the Code and does not afford a ground 
for the reversal in appeal of the decree based on the judgment in the absence of 
prejudice/ A decree that follows such a judgment is valid until set aside on appeal/ • 


0. 20 R. 2 


R. 2. [S. 199.] A Judge may pronounce 
a judgment written but not pronounced by his 
predecessor. 

[1877, S. 200; 1859, S. 184.] 


Power to pronounce 
judgment written by 
Judge’s predecessor. 



1. Rule does not apply to Chartered High 

Courts. 

2. ** Written but not pronounced by his 

predecessor.” 


3. ” May pronounce.” 

4. Non-compliance with Rules 1, 2 and 3» 

See Note 10 to Rule 1. 


Other Topics ( miscellaneous) 

Judgment dated and recorded by predecessor, when Rule, whether mandatory. See Note 2. 

can be pronounced by successor. See Note 3. Successor, if can pronounce a separate judgment. 
Buie, whether applies to an order. See Note 2. See Note 8. 


1. Rule does not apply to Chartered Hitfh Courts. — This rule does not 
apply to Chartered High Courts in the exercise of their ordinary or extraordinary 
original civil jurisdiction : see Order 49 Rule 3. 


7. (*88) AIR 1938 Lah 707 (708). (Limitation for 
appeal runs from such date— -AIR 1925 All 293, 
Followed.) 

[See also (»36) AIR 1985 Lah 895 (896).] 

8. (’01) 1901 Pun Ro No. 82, page 267. 

(•11) 11 Irid Gas 842 (842) (Lah). 

9. (*86) AIR 1936 Lah 742 (748). 

10. (*20) AIR 1920 Oudh 42 (42) : 22 Oudh 
Gas 379. 

11. (*12) 17 Ind Gas 278 (279) (Mad). 

Note 10 

1. (»67) 9 Suth W R 1 (5, 30). (Written opinions 
sent to the Registrar by J udges are not judgments.) 

(»81) AIR 1931 Gal 164 (165). 

(’85) AIR 1985 Lah 895 (896).] 

2. (*20) AIR 1920 Cal 597 (599) : 46 Cal 97 6. 


(»34) AIR 1934 Lah 763 (764). (Omission to 
sign decretal order to bo accidental and no 
prejudice.) 

(•38) AIR 1938 Nag (12. 18) : 28 Nag L R 808. 
(Judgment delivered not in the prosonco of, or 
without notice to parties is not nullity.) 

Marsh, 327. (Judge making local inspection and 
pronouncing judgment on the spot— Only an 
irregularity.) 

[See (’85) AIR 1986 Lah 896 (896). (Non-com- 
pliance is irregularity only so far as an ap^al 
on merits is concern^ — For purposes of limita- 
tion, non-compliance cannot be regarded as 
mere irregularity and limitation for appeal* 
from decree will not run until the judgment ie 
announced to the parties.)] 

3. (*25) AIR 1925 All 298 (295) ; 47 All 882. < 
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2. “ Written bat not pronoanoed by hie predeoesBor.’*— Tho object of the 
Legislature in enacting this rule is that the judgment should be that of tho Judge who 
heard the case though it may be delivered by another; in order, therefore, that this 
rule may apply, it is necessary that the predecessor must have written the judgment.^ 
There is a difference of opinion, however, as to whether it should also be signed by the 
predecessor. According to the High Court of Calcutta, the judgment has, under the 
provisions of Rule 3, <w/ra, to be signed at the time of pronouncing it by the successor 
and therefore it is not necessary that the predecessor should have signed it.^ The 
High Court of Patna has, on the other hand, expressed tho view that Rule 3 applies 
only to cases where tho judgment is delivered by the very Judge who wrote it and not 
to cases coming under Rule 2, where the judgment is written by one officer and is 
pronounced by another.^ It scorns to follow from this that the predecessor must have 
written and also signed the judgment.^ 

There is also a difference of opinion on the question whether it is necessary for 
the predecessor to have written the judgment at a time lohen he had still jurisdiction 
over the suit. Tho general consensus of opinion is that it is not.^ Thus, when a District 
Judge retired from office on October d, 1927, and tho judgment was signed by him on 
October 9, 1927, and the same was pronounced in Court by his successor on October 
17, 1927, it was held that the judgment was valid in law.® A contrary view has, how- 
ever, been expressed in the undermentioned cases.^ 

Can a judgment be pronounced by the predecessor after his transfer or after he 
has left his judicial post ? According to the Chief Court of the Punjab, there is no illegality 
in adopting such a course.® According to the High Court of Rangoon, tho pronounce- 
mont of the judgment is a material part of the trial and cannot be performed by any 
person other than a Judge of the Court in which the suit was tried^ It would seem 
to follow from this that a Judge who has ceased to be the Judge of tho Court in which 
the suit was tried cannot pronounce a judgment therein, though it had boon written by 
himself. 

8. “May pronounce.” — The rule is not mandatory and the successor is not 
bound in all cases to pronounce the judgment written by the predecessor; he may, if 
he sees reason to do so, refuse to pronounce that judgment and may deliver a judgment 
according to his own view of the case.' Where a judgment is signed and dated by the 


Order 20 Rule 2 — Note 2 

1. (’85) 7 All 857 (859). 

2. (*04) 81 Cal 1057 (1004). 

3. (’20) AIR 1920 Pat 578 (681) : 5 Pat L Jour 147. 

4. (’86) 7 All 857 (859). 

5. (*13) 19 Ind Cas 785 (786) : 35 All 368. 

(’04) 1904 All W N 131 (131). 

(’20) AIR 1920 All 882 (340) : 42 All 862. (Argii- 
meutR heard by acting Subordinate Judge subse- 
quently reverted as Munsif— Judgment written 
after reversion.) 

(’06) 30 Bom 241 (243). (Judgment written by a 
Judge after his transfer.) 

(’08) 35 Gal 756 (761). (Judgment after Judge had 
left the judicial post.) 

(’07) 84 Cal 293 (296). (Judgment written when 
Judge was on leave.) 

(’72) 8 Beng L R 98. (Judgment written by a 
Judge after he had been relieved from his office.) 

(’72) 17 Suth W R 475 (476) (Do). 

(’16 AIR 1916 Lab 78 (78); 1916 Pun Re No. 80 
(Do.) 


(’12) 14 Ind Caa 371 (372) (Lah). (Order on a 
particular issue pronounced by successor after he 
ceased to have jurisdiction.) 

(’97-01) 2 Upp Bur Rul 246. (Judgment written 
by a Judge after making over charge of his office.) 
(’36) AIR 1936 Rang 147 (147):14Rang 136 (FB). 
(Judgment written by an ex-Judge after ho has 
ceased to be a Judge is valid as a judgment.) 

6. (’31) AIR 1931 All 90 (91) : 53 All 133. 

7. (’94) 7 0 P L R 18 (19). 

(’19) AIR 1919 Lah 265 (269) : 1919 Pun Re No. 
80. (Judgment written after transfer.) 

8 . (’16) AIR 1916 Lah 78 (78): 1916 Pun Re No. 
80. (Judgment or order Written and pronounced 
by Judge after ho gave over charge of his office.) 

9. (’24) AIR 1924 Rang 368 (359) : 4 Upp Bur 
Rul 171. 

Note 3 

1. (’24) AIR 1924 Rang 358 (359) : 4 Upp Bur 
Rul 171, 

(’ll) 8 Ind Cas 1096 (1096) ; 33 All 229. 


0. 20 R. 2 
Notes 2-8 
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0* 20 Rf 8 predecessor himself and there is nothing to show that it was not pronounced by him, 
Notes 8*4 the successor cannot proceed to pronounce it for a second time.^ 

4. Non-oompllanoe vlth Rules If 2 and 8. — See Note 10 to Buie 1 above. 


0. 80R.8 R, 3 . [S‘ 202.] The Judgment shall be dated and signed 

, , ^ by the Judge in open Court at the time of 

Judgment to be signed. j j i n 

pronouncing it and, when once signed, shall 
not afterwards be altered or added to, save as provided by 
section 152 or on review. 

[ 1877, Ss. 201, 202 and 203 ; 1859, S. 185. ] 

Local Amendment 

MADRAS 

Substitute the following for Rule 3 : 

“3. The judgment shall bear the date on which it is pronounced and shall be 
signed by the Judge and, when once signed, shall not afterwards be altered or added 
to, save as provided by Section 152 or on review, provided also that, ;where the 
presiding Judge is specially empowered by the High Court to pronounce his judgment 
by dictation to a shorthand writer in open Court, the transcript of the judgment so 
pronounced shall, after such revision as may be deemed necessary, be signed by the 
Judge." 



1. Rule does not apply to Chartered High Courts. 

2. Applicability of the Rule* 

3. **Shall not afterwards be altered or added to.*’ 

4. ’’Save as provided by Section 152 or on review.” 

5. Non-compliance with Rules 1 to 3. 

1. Rule does not apply to Chartered High Courts. — This Rule does not 
apply to Chartered High Courts' or to the Chief Court of Oudh* in the exercise of the 
ordinary or extraordinary original civil jurisdiction. 

But, the principle underlying the rule applies, viz.^ that a decree once passed is 
immutable, subject to review or to any subsequent order or decree which may be 
passed on appeal and subject to the provisions of 0. 20 R. 11, sub-rule (2).® 

2. Applioability of the Rule. — There is a conflict of opinion as to whether 
this rule, in so far as it requires the Judge to sign and date the judgment at the time 
of pronouncing it, applies to cases where the successor pronounces the judgment of the 
predecessor under the provisions of this rule. See also Note 2 to Rule 2 above. 

8. Shall not afterwards be altered or added to.” — The jurisdiction of the 
Court to reconsider 'its order continues so long as the order has not been perfected 

(’36) AIR 1936Rang 147(149):14 Rang 186 (FB). ^ Order 20 Rule 3 — Note 1 

(If ho is in doubt as to the correctness of the i Sea n 49 R q 

judgment that has been written by his predecessor ®oe u. au «. a. 
he ought either to act in accordance with the 2. See the U. P. Act IV of 1926, 8. 16 (2), 
provisions of 0. 18 R. 15, or to hear the case 3. (’37) AIR 1987 Gal 222 (224). (Consent decree 

de novo) cannot be varied even by consent of parties: HfR 

2. (*20) AIR 1920 Lah 288 (288). 1916 Mad 604, Follow^.) 
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under this Bule,^ but ceases once the judgment is signed, except as provided by 
Section 162 or on review.* 1.'he Court cannot therefore, after the judgment is signed, 
alter it, or add to it, in any manner, except as provided by this rule, and this even 
with the consent of the parties.* Thus, it cannot alter the grounds on which the 
judgment proceeded,^ or add findings on issues omitted to be decided by the judgment.* 
Nor can a successor alter the judgment which had been pronounced by his predecessor 
on any point.® Where a Judge pronounces a judgment but suspends the drawing up of 
the decree till a succession certificate is produced by the plaintiff, he cannot, on the 
plaintiff's failure to produce the certificate, cancel the judgment and deliver a different 
one inconsistent with the former.^ 

The words “after such revision as may be deemed necessary" in the rule as 
substituted by the High Court of Madras, do not authorise the Judge to revise the 
transcript and to substitute fresh words for the words originally dictated ; they do not 
contemplate a revision of the effective part of the judgment but should bo of the 
nature referred to in Section 152, and one relating to clerical and arithmetical 
mistakes arising from any accidental slip or omission.® 

Where, on an application to sot aside an execution sale, a conditional order is 
passed providing that the sale would bo set aside if the decretal amount is paid within 
a certain date and that otherwise, the application would stand dismissed, the order is 
final in itself and no further reference to the Court is necessary for the purpose of 
implementing it. Hence, after such an order is passed, the Court has no jurisdiction to 
alter the order except on review.® See also Notes to Section 148 ante, 

i, *'SaYe as provided by Section 152 or on review.” -- This rule recognises 
two exceptions to the general rule that a Judge cannot, after he has once signed the 
judgment, reconsider the matter over again — 

(1) Under Section 152 of the Code, clerical or arithmetical mistakes in 

judgments, decrees or orders or errors due to accidental slips or 
ofnissions can be corrected by the Court;^ See also Note 2 to Section 152. 

(2) Under 0. 47 11. 1 the Court may grant a review of the judgment where . 

the conditions of that rule are satisfied. See Order 47 Rule 1.* 


Note 3 

1. (’09) 4 Ind Gas 441 (442) (Cal). 

2. (’13) 20 Ind Gas 8 (5) (Lah). 

(’33) AIR 1933 Oudh 385 (386). (Order sotting 
aside ox parte decree is judgment and aiiinot bo 
sot aside save under S. 152 or on review.) 

(’33) AIR 1933 Oudh 241 (242) : 8 Luck 602. 
(Order of Sub- Judge in appeal allowing plaintiff 
to amend plaint on payment of deficit oourt-feo 
and costs-^Gourt has no power to farther extend 
time.) 

(’24) AIR 1924 Pat 696 (697). 

(’31) 8 Oudh W N 1238 (1239, 1240). (No clerical 
or arithmetical mistake, etc.—Judgmont cannot 
bo altered except by review.) 

(*89) AIR 1989 Gal 732 (738) : 43 Cal W N 1148 
(1149). (Judgment setting aside ex parte small 
cause decree, delivered and signed — Finding that 
claim in that suit not proved to be true— Subse- 
quent order restoring that suit to file for trial on 
merits is without jurisdiction.) 


3. (1900) 24 Mad 1 (10, 11. 13) : 27 Ind App 197 
(PC). 

(’25) AIR 1925 Mad 457 (458. 459). 

4. (’67) 7 Suth W R 286 (287). 

5. (’02) 4 Bom L R 129 (132). 

6 . (’89) 16 Cal 749 (752) ; 16 Ind App 104 (PC). 
(’25) AIR 1925 Pat 47 (47, 48) : 3 Pati654. 

[But see (’18) AIR 1918 Low Bur 7 (8).] 

7. (’09) 31 All 163 (155). 

8. (’23) AIR 1923 Mad 663 (664). 

9. (’39) AIR 1939 Cal 681 (681) : I L R (1939) 1 
Gal 468. 

Note 4 

1. See Note 3 to S. 152. 

(’08) 1908 Pun L R No. 40. 

[See also (’99) 2 Oudh Gas 235 (237. 288). 
t’07) 6 Cal L Jour 22 (24, 25) ] 

2. (’10) 5 Ind Gas 448 (444) : 13 Oudh Gas 28. 
(’81) 186 Ind Gas 253 (254) (Oudh). 

(’81) 1881 All W N 67 (57). 

(’81) 1881 All W N 96 (96) : 8 All 846. 


0. 20 R. 8 
Notes 8-1 
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0. 20 H. 8 

Ho^'4-S 


0. 20 B. 4 


It has been held in tlio undernaentioned oases^ that where a Court has pa$aed 
an order under a misapprehension of facts, it is open to it under its inherent ix)wers to 
set aside such order when the true facts are brought to light and that this rule has no 
application to sucli cases. 

As to whether and how far questions decided by an order of remand can be 
re-opened at the hearing after return of the findings after remand, see Eules 23 and 26 
of Order 41. 

fls Non-oomplianoe with Rules 1 to 8. — The failure to date an order is no 
doubt an irregularity but it does not invalidate the order and does not prevent it from 
having a legal operation from the date on which it is made ; the date can be proved by 
other evidence.^ Similarly, it has been held that an accidental omission to sign an 
order is only an irregularity.^ See also Note 10 to Rule 1. 


R. 4. [8- 203.] ( 1 ) Judgments of a Court of Small Causes 
Judgmenu of Small Deed not contalu more than the points for 
determination and the decision thereon. 


Cause Courts. 


( 2 ) Judgments of other Courts shall contain a concise state- 
judgmenu of other mont of the case, the points for determination, the 
decision thereon, and the reasons for such decision. 


[1877, Ss. 201, 202, 203; 1859, S. 185.] 


1. Rule does not apply to Chartered High 
Courts. 


2. **Judginent,** meaning of. See Section 2, 

sub-soction (9). 

3. Object of judgments. 

4. Personal knowledge. 


5. Appreciation of evidence. 

6. Contents of judgments. 

7. Construction of judgments. 


8. Judgments of Small Cause Courts. 

9. Other judgments. 


Other Topics ( miscellaneous) 

Judgment adopting reasons of analogous judg- Oral testimony, weight of — Considerations. See 
ment. See Note 9. Note 5. 

“Need not contain.” See Note 8. 

On what materials the judgment is to be based. Unsatisfactory and unintelligible judgment. See 
See Note 5. Note 6. 


1. Rale does not apply to Chartered High Courts. — This rule does not 
apply to Chartered High Courts in the exercise of their ordinary or extraordinary 
original civil jurisdiction : see 0, 49 R. 3. It has accordingly been held by th e High 
Court of Bombay that though in an ordinary case a Judge in the exercise of such 
jurisdiction should give his reasons for his decision, the absence of reasons would not 
detract from the legal validity of the decision.^ The rule would, of course, apply to 
Chartered High Courts in the exercise of their appellate jurisdiction.® The rule does 


3. (’34) AIE 1934 All 287 (288). 

(’84) AIR 1984 Nag 234 (23.5) : 81 Nag L B 53. 

Note 5 

1. (*91) 1 Mad L Jour 478 (479). 

2. (’34) AIR 1934 Lah 763(764). (Order in execu- 
tion proceedings could have been appealed against 
notwithstanding the irregularity, and it could not 
be attacked in subsequent proceedings whore it 
has not been appealed against.) 


Order 20 Rule 4 ~ Note 1 

1. (’27) AIR 1927 Bom 113 (115) ; 51 Bom 267. 

[See also AIR 1933 Mad 510 (511). (“Petition 

is struck oil” is not legal disposal.)] 

2. (79) 2 Mad 07 (70) : 6 Ind App 170 (P C). 

(’89) 11 All 460 (469, 470) : 16 Ind App 205 (P 0). 
(*66) 6 Suth W R 63 (66) (P 0). 

(’69) 11 Suth W R 33 (88) (P C). 
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not apply to tho Chief Court of Oudh in the exercise of its ordinary or extraordinary 
original civil jurisdiction.^ 

2. Jud^menti” meaning of. — See Section 2, sub-section (9), ante, 

8. Object of Jad^ments. — The object of insisting upon a judgment in respect 
of a decision of the Court is to enable an appellate or revisional Court to find out 
whether the Judge has applied his mind to the case, and whether the decree or order 
is according to law. 

4. Personal knowledge. — A Judge cannot import his own private knowledge 
or opinion into a case but must decide it on the evidence before him.^ If he intends to 
use his personal kiiowledge, he is bound to give evidence like any other witness.^ A 
judgment based upon such knowledge without any reference to the evidence in the 
case is not one in accordance with law and is liable to be set aside/^ 


6. Appreciation of evidence. — It is a fundamental principle that the decision 
of a Court rests, not upon more suspicion, or surmises or conjectures, but upon legal 
grounds established by legal testimony,^ A judgment, therefore, based on the evidence 
of witnesses whom the opposite party had no opportunity to cross-examine,^ or based 
on evidence recorded in a different suit,^ is not a judgment that can be maintained. 


An omission to make special mention of tho oral evidence,^ or to refer to every 
detail in the evidence,*^ does not warrant a presumption that tho evidence has not been 
adequately or reasonably considered ; but where a Judge makes only a colourable 
pretence of considering tho evidence without really having done so, the judgment cannot 
be accepted as a proper one.® 


On questions of fact, a judgment of the Court of the first instance must, except 
as provided by 0. 18 B. 15, be based upon an examination of the evidence taken before 
the Judge himself, who delivers the judgment.^ It must be based upon a consideration of 
the whole evidence on both sides and not merely upon some isolated piece of evidence.'^ 
In considering the evidence, the following points may be usefully mentioned — 

(1) It is not the proper way of appreciating the evidence to approach it with 
prejudice and suspect everything and everybody.® 

(2) The mere fact that a witness is related to a party or supports the party does 
not necessarily make his evidence interested or unreliable : nor does the rejection of a 
portion of his testimony vitiate the whole testimony on that ground alone.^® . 


[See also (’34) AIR 1934 Oal 671 (577).] 

3. See the U. P. Act IV of 1925, S. 16 (2). 

Note 4 

1. (»76) 26 Suth W R 152 (168). 

(’75) 8 Ind App 269 (286) (PC). 

(1865) 2 Suth W R Act X 29 (29). 

(’06) 11 Moo Ind App 213 (221) (P C). 

(’86) AIR 1986 Mad 278 (280). (Judge should not 
import into judgment facts coming to his 
knowledge in trial of other cases.) 

2. (1841-46) 8 Moo Ind App 245 (260) (P C). 

(’67) 7 Suth W R 189 (189^ 

3. (’ll) 10 Ind Oas 965 (955) : 38 Cal 158. 

(’28) AIR 1928 Gal 811 (812). 

Note 5 

1. (’66) 11 Moo Ind App 28 (44) (P G). 

(’82) AIR 1982 P 0 202 (207) (P 0). 

(’26) AIR 1926 P G 97 (100) : 29 Oudh Gas 805 : 


1 Luck 403 (P 0). (Discussion about speculative 
theories built on mcclical books without any facta 
established by the evidence.) 

(’25) AIR 1925 Oudh 171 (172). 

(’10) 8 Ind Gas 858 (354) ; 1910 Pun Re No. 98. 
(’18) 21 Ind Gas 413 (414) (Cal). 

(’22) AIR 1922 Oudh 178 (188). 

(’04) 6 Bom L R 789 (789). 

2. (’68) 9 Suth W R 687 (588). 

3. (’26) AIR 1926 Mad 280 (230). 

20) AIR 1920 Gal 869 (870). 

’81) AIR 1981 All 210 (210). 

AIR 1928 Oudh 480 (480). 

AIR 1917 Pat 288 (289). 


4. 

5 . 

(’28) 

(•17) 

6. (‘It 

7. (’66 

8. (’66 

10. (’OOl Sa Oal 84 ^94, 95) 81 Ind App 100 (PC). 


AIR 1917 Pat 288 (289). 

4 Bom H 0 B A 0 98 (101, 102). 

6 Suth W B 9 (10). 

15 Cal 684 (698,697): 16 Ind App 81 PC). 


0. 20 R. i 
Notes 1-5 



1848 


JUDGMENT 


(3) The fact that a witness had given evidence in other cases is not always a 
legitimate objection to his credibility though it may be a legitimate objection to a 
man's credit that he is a professional witness.^^ 

(4) The testimony of a person who testifies that a certain conversation took 
place is of more value than that of one who says that it did not.^^ 

(5) When the oral testimony adduced in an action is directly conflicting and 
irreconcilable, the only safe guide for the Judge is that afforded by the conduct of the 
parties and the contents of the documents produced;^^ 

6. Contents of judgments. — It is the duty of the Court to adjudicate on a 
claim as brought.^ A judgment is bad if it is based on a (]uestion neither raised in the 
written statement nor included in any issue,* though it is open to a Court to find that 
the case of a party lies somewhere between the cases of both the parties.® 

It is the duty of the Courts to write their judgments without unnecessary pro- 
lixity and repetition of pleadings.^ A judgment is unsatisfactory if it is a mere catalogue 
of documents without any consideration of their probative value,® or if it simply repeats, 
the arguments of the counsel on both sides,® or if it is unintelligible.^ It is not desirable 
that Judges should make remarks against the character of a person who is neither a 
party nor a witness in the proceedings before them;® nor should they give findings on. 
matters which are unnecessary for the disposal of the suit.® The statements or their 
findings must be specific and precise.^® 

7. Construotion of judgments. — As a general rule, whore the language of a 
judgment is doubtful, the benefit of the doubt ought to go to the judgment-debtor.^ All 
parts of the judgment should bo read together and construed as a whole;* but whore the 
previous part of the judgment cannot be reconciled with the conclusion ultimately 
drawn, the former should bo rejected.® 

8. Judgments of Small Cause Courts. — A judgment of a Small Cause Court 
need not sot out tho reasons for the decision,^ though as a matter of practice it is usual 


!!• (’72) 18 Suth W R 285 (285) (P C). 

12. (1841-46) 3 Moo lud App 347 (357) (P 0). 

13. (’09) 1 Ind Gas 128 (182) : 81 All 116:86Ind 
App 9 (P C). 

Note 6 

1. (’ll) 9 Ind Gas 678 (674) ; 1911 Pun Re No.l. 
(Gourt cannot direct parties to alter their claims.) 

(’88) AIR 1938 Mad 510 (511). (‘‘Petition is struck 
oil” is not legal disposal.) 

[See also (’76) 1 Mad 69 (77, 78) : 8 Ind App 154 
(P C).) 

2. (’12) 15 Ind Gas 159 (160) (Gal). 

3. (’26) AIR 1926 Nag 48 (49). 

(’ll) 12 Ind Gas 208 (208) (Mad). 

(’95) 17 All 280 (281). 

4. (’19) AIR 1919 Mad 305 (307). 

5. (’17) AIR 1917 Oudh 374 (874). 

6. (’21) AIR 1921 Lah 119 (120) : 2 Lab 271. 

7. (’22) AIR 1922 Lah 122 (122). 

(’14) AIR 1914 Gal 784 (784). 

8. (’21) AIR 1921 Bom 894 (395) : 45 Bom 1127. 

9. (’65) 11 Gal 544 (545). 

(’85) AIR 1935 Pat 351 (852). (In cases of alienation 
by a widow, the question of legal necessity and 
that relating to bona fide inquiry are separate; 
and if tho parties or their pleaders press only one 
of the issues, the Gourt is not bound to decide 


the other also.) 

10. (’17) AIR 1917 All 212 (212). 

Note 7 

1. (’21) AIR 1921 Oudh 138 (188). 

2. (’74) 22 Suth W R 202 (203). 

[See also (’88) AIR 1988 Mad 25 (27). (Bona fide 
slips or errors of language should not be taken 
advantage of — Order of the Gourt must be under- 
stood in the way it was intended.)] 

3. (’78) 19 Suth W R 104 (104, 105). 

Note 8 

1. (’07) 6 Gal L Jour 627 (680, 681). 

(’18) AIR 1918 Gal 252 (258). 

(’22) 67 Ind Gas 851 (851) (Gal). 

(’07) 31 Bom 814 (318). 

(’25) AIR 1925 Oudh 648 (648). 

(’26) 97 Ind Gas 538 (539) (Oudh). 

(’10) 7 Ind Gas 591 (691) : 4 Sind L R 17. 

(’22) AIR 1922 Mad 360 (860). (Dissenting from 
AIR 1920 Mad 310.) 

(’86) AIR 1986 Mad 913 (914). 

(*37) AIR 1987 Sind 243 (244). 

[Bm tee (’20) AIR 1920 Mad 810 (810). 

(’35) AIR 1985 Pat 452 (462). (In this ease tbs 
Small Cause Gourt Judge had given meooi 
which were held to be arbitrary— High Ocmrt 
that although a Small Cause Court Judg^ isf liot 
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to give reasons except in unimportant cases.’ But the judgment must set out the ’points 
for determination and the decision on each of those points.’ A mere statement such as 
"issue not proved, suit dismissed,”* or “the plaintiff fails, suit dismissed,”' or "claim 
decreed with costs,”' or a general statement after setting out the points “I find all the 
issues for the plaintiff” without dealing with each point separately,’^ is not a valid 
judgment. 

The judgment must also ho suffieiently intelligible,' and must indicate clearly 
that the Judge has applied his mind to the case and that the decree or order is accord- 
ing to law.' The test whether this rule has been used or abused lies, in fact, in the 
answer to the question whether the judgment has been made intelligible. When the 
Judge has to desd with a question of fact he need not give anything more than bis 
actual decision on the question, namely his answer to it. But in oases involving difficult 
questions of law or mixed questions of fact and law, the Judge should sot out so much 
of his reasoning as will make clear the road by which ho has reached the conclusion.*' 
The mere fact that the judgment of a Small Cause Court does not set out the 
points for determination is, however, no ground for setting it aside, if otherwise the 
judgment is intelligible and the Judge has applied his mind to the case.** 

9i Other judgments. — Clause 2 of this rule requires that a judgment of a 
Court other than a Small Cause Court, should contain — 

(1) a concise statement of the case, 

(2) the imints for determination, 

(.3) the decision thereon, and 

bound to deal elaborately with the arguineotB 
ete. in the case, he is hound to state reasons for 
his_ decision and such reasons should not be 
arbitrary. The view that Small Cause Court 
is liouud to state reasons for decision is directly 
against the words of this rule and hence not 
correct.)] 

2. (’23) AIB 1923 Kang 252 (252) : 1 Kang 274. 

(’33) AIR 1933 Sind 62 (65). (It is desirabio 

that judgment should indicate that the Court 
has applied its mind to the evidence so that it 
may be of help to the High Court in revision.) 

(’25) AIR 1925 Oudh 283 (284). 

[See (’34) AIR 1934 Pat 243 (244).] 

3. (’28) AIR 1928 All 688 (688). 

(’33) AIB 1933 Nag 272 (272) : 30 Nag L K14. 

(’25) AIR 1925 Oudh 283 (284). 

(’ll) 12 Ind Cas 740 (740) : 7 Nag L B 146. 

(’96) 6 Mad li Jour 50 (.51). 

(’10) 6 Ind Cas 682 (683) (Mad). 

(’26) 93 Ind Cas 632 (633) (Lah). 

(’26) 95 Ind Cas 584 (584) (Lah). 

(’36) AIR 1936 Mad 913 (914). (A statement of 

issues only does not necessarily indicate the 
points to be determined although in some cases 
it may well do so. Kach case must be judged by 
itself.) 

4. (’28) 108 Ind Cas 386 (887) (Lah). 

(’18) 18 Ind Cas 216 (216) (Lah). 

(*99) 23 Bom 834 (337). 

5. (’96) 6 Mad L Jour 50 (61). 

6. (>2S) AIR 1926 Oudh 288 (284). 

7. (’26) AIR 1926 Mad 1229 (1229). 

8. (’82) AIB 1982 Oudh 148 (144) : 7 Luck 626. 

('32) AIB 1932 Fat 887 (887, 888). 


(’88) AIR 1988 Oudh 226 (226) : 14 Luck 211. 

9. (’82) AIR 1932 Oudh 143 (144) ; 7 Luck 526. 
(’38) AIK 1933 All 339 (840). 

(’33) AIB 1933 Sind 62 (65). 

(’28) 108 Ind Cas 386 (387) (Lah). 

(’80) AIR 1930 All 832 (832). 

(’13 18 Ind Cas 216 (216) (Lah). 

(’01 1901 Pun Ko No. 57, page 180. 

(’91) 13 Ail 633 (536). 

(’99) 23 Bom 334 (886). 

(’28) AIR 1928 All 688 (688). (People must be 
satisfied that justice has been done.) 

(’82) AIR 1932 Cal 257 (268). 

(’05) 8 Oudh Cas 44 (44). 

(’ll) 12 Ind Cas 740 (740) : 7 Nag L R 146. 

(’37) AIR 1937 Sind 243 (244). 

(’38) AIR 1988 Oudh 225 (226) : 14 Luck 211. 
(’86) AIR 1936 Mad 486 (487). (Where the judg- 
ment in a small cause suit shows that the Judge 
has applied his mind to the points for determi- 
nation and he has also recorded his decisions 
thereon, there is sufficient compliance with the 
law.) 

10. (’82) AIB 1982 Mad 836 (840, 848) : 65 Mad 
671. 

(’96) 1896 Pun Re No 78, p. 873. 

(’96) 1896 Pun Re No. 41, p. 116. 

(’26) AIB 1926 Oudh 478 (479). 

[Ses also (’20) AIR 1920 Lah 60 (61). 

(•87) AIR 1937 Cal 308 (309). (Though evidence 
ne^ not be recorded in extenso, Court should 
record summary of evidence on which it relies 
in its judgment.)] 

11. (’17) AIB 1917 Low Bur 34 (84). 

(’92) 1892 All W N 160 (160). 


0 . 80 R.i 
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■ote9 


D. 20 R. 5 


(4) the reasons for such decision.^ 

In writing judgments in appealable cases, the provisions of this rule should be 
strictly followed.* 

The judgment should state not merely the finding on the point raised, but must 
also state what the evidence consists of, and how it proves the plaintiff’s or defendant’s 
ease.* A judgment unsupported by reasons cannot be accepted as legally binding on the 
parties.^ But a judgment is not defective merely because si)ecific issues were not framed, 
if all the points arising have in fact been determined.* Nor is a judgment bad, merely 
because it does not fully state the reasons for its conclusion but states that it adopts the 
reasons given in a judgment in a previous suit between the same parties, the evidence 
being almost the same.* 

As to the judgments of Criminal Courts, see Sections 265 and 366 to 372 of the 
Criminal Procedure Code and the undermentioned cases.^ 


R. 5. [S* 204.] In suits in which issues have been framed, 
the Court shall state its finding or decision, with 
de^on on csIImsiim! the reasons therefor, upon each separate issue, 
unle^ the finding upon any one or more of the 
issues is sufficient for the decision of the suit. 


[1877, S. 204; 1859, S. 186.] 

Synopds 

1. Chartered High Court*. 

2. DecUion on each ittue necessary. 

.. 3. Object of judgment See Note 8 to Rule 4. 

Other Topics ( miscellaneous) 


Appealable cases— Findingson unnecessary points. 
See Note 2. 

Note 9 

1. (’05) 9 Cal W N 60 (66). 

(’33) AIK 1988 Sind 827 (327) ; 27 Sind L B 194. 
(Judge should consider every objection and his 
grounds for allowing or dismissing it.) 

(’27) AIR 1927 Lah 418 (419). 

(’83) AIR 1938 Bang 174 (17.5). (Merely because a 
particular item of evidence is not discussed it 
does not mean that Judge has not considered it.) 
(1364) 1 Suth W B 214 (215). (Decision under 
S. 859 of Act VIII of 1859). 

•71) 16 Suth W B 180 (181). (Do.) 

’26) AIR 1926 Cal 1221 (1221). (The rule will 
apply to ex parte cases also.) 

[See (’84) AIR 1984 Mad 8 (8). (Order of a Dig. 
trict Munsif under S. 78 of the Madras Village 
Courts Act is not governed by this Code and 
therefore order is not defective if reasons are not 
stated.)] 

2. (’07) 1907 Pun L B No. 27. 

3. (1865) 8 Suth W B 176 (177). 

[See also (’88) AIR 1988 Nag 204 (206). (Hotly 
contested suit— Trial Judge must deal with 
busts and evidence elaborately and arrive at 
proper findings on issues.)} 


“Sufficient for the decision of the suit.” See 
Note 2. 

4 . (’95) 19 Bom 323 (326). 

(’84) 8 Bom 868 (871). 

(’90) 14 Bom 452 (454). 

1868) 9 Moo lud App 492 (608) (PC). 

’69) 12 Moo Ind App 495 (602) (PC). 

(’69) 12 Suth W B 264 (254). (Death of the Deputy 
Collector before giving his reasons for a decree.) 
(’70) 6 Mad H C B 174 (176). 

(’91) 1P91 Bom P J 204 (205). 

(’96) 1896 Bom P J 260. 

(’88) AIR 1988 Pat 69 (70). (To state merely that 
Judge is in agreement with the finding of Court 
below is not sufficient judgment.) 

[See also (’90) 1890 Bom P J 280 (282).] 

5. (’09) 4 Ind Cas 1124 (1124) (Mad). 

(’ll) 10 Ind Cas 291 (291) (Mad). 

6. (’12) 15 Ind Cas 434 (484) (Mad). 

7. (’86) 18 Cal 110 (111). 

(1865) 11 Cal 449 (460). 

(’91) 16 Bom 11 (12, 18). i- 

(’98) 20 Cal 368 857). , ! • 

(’96) 22 Cal 241 (248). i ' ' 

’96) 1 Cal W N 169 (170). , ) 

(’97) 19 All 506 (608) (PB). . h.\ (j;') 
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1. Chartered Hl^h Courts. — « This rule does not apply to Chartered High 
Courts^ or to the Chief Court of Oudh* in the exercise of Hie ordinary or extraordinary 
original civil jurisdiction. 

2. Decision on each issue necessary. — It is imperative upon the Court to 
pronounce its findings upon all such issues as may be necessary for the disposal of the 
suit.^ There should be a finding on each issue separately and not on all issues together.^ 
In apiiealable cases, it is always desirable that the Court should, as far as may be 
practicable, pronounce its opinion on all the important points which have been raised 
in the case (whether such findings are necessary or unnecessary for the decision of the 
case),^ and this is ordinarily expected in cases where evidence has been allowed to be 
given on all the issues.* The concluding words of the rule do not preclude the Judge 
from giving his findings on all the issues, though some of them may be unnecessary 
for the decision of the case,® though such findings should not form part of the Court s 
decree.® 

8. Objeot of judgment. — See Note 3 to Buie 4. 


R. 0. [S. 206.] (1) The decree shall agree with the judgment ; 
_ _ it shall contain the number of the suit, the 

names and descriptions of the parties, .and 
particulars of the claim, .and shall specify clearly the relief granted 
or other determination of the suit. 


(2) The decree shall also state the amount of costs incurred 
in the suit, and by whom or out of what property and in wh.at 
.^proportions such costs are to be paid. 

(3) [S. 221.] The Court may direct that the costs payable to 
one party by the otW shall be set off against any sum which is 
admitted or found to be due from the former to the latter. 


[1877, Gf. S. 257; 1859, S. 189; Cf. S. 206.] 


Order 20 Rule 5 — Note 1 

1. See Order 49 Rule 8. 

2. See the U. P. Act (IV of 1828), S. 16 (2). 

Note 2 

1. ('81) 4 Mad 184 (186). 

(’04) 7 Oudb Oas 840 (841). (Rent Court.) 

(’98) 1 Oudh Caa 40 (41). (Do.) 

2. (’12) 17 Ind Oas 881 (882) (Cal). 

(’86) 1886 Bom P J 71. 

3. (’22) AIR 1922 P 0 405 (408) : 50 Cal 243 : 50 
Ind App 247 (P 0). 

(’84) AIR 1984 Nag 78 (81) : 30 Nag L R 213. 
(’66) 5 Suth W R 63 (66). 

(’04 26 All 284 (285). 

('14 AIR 1914 Mad 685 (686). 

(’23) AIR 1928 Nag 822 (824). 

(’67) 8 Suth W N 461 (482). 

(’93-1900) 1898.1900 Low Bur Rul 1. 

(’85) 1885 Bom P J 71. 

(’26) AIR 1926 All 86 (89) : 48 All 44. (Court must 


decide every issue though question raised in the 
issue was one which might have been disposed 
of on the allegations in the plaint itself.) 

(’20) AIR 1920 Pat 251 (252, 258). 

(’35) AIR 1985 Mad 282 (283) ; 58 Mad 771. 

[See also (’84) 10 Cal 1095 (1097).] 

[But see (’8.5) 11 Cal 544 (645).} 

4. (’66) 10 Moo Ind App 476 (488) (P C). 

(’89) 11 All 460 (470, 471) : 16 Ind App 205 (PC). 

(’is) AIR 1918 Mad 1185 (1137). (Confining its 
docision to one issue after evidence recorded on 
all issues is improper.) 

(’20) AlR1920Pat271(271,272). (Finding ohliga. 
tory when a specific issue is raised and evidence 
is adduced by both parties.) 

5. (’82) 4 Mad 134 (186). 

(’07) 1^7 Pun Re No. 121, p. 650. 

(’05) 9 Cal W N 60 (67, 69). 

(’90j 1890 Bom P J 18. 

6 . (’03) 26 All 234 (236). 


0. 20 B. 0 
Notes 1-8 


0. 20 B. 6 
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Hoies 1-8 


Looal Amendments 

LAHORE 

After sub-rule (1) add the following : 

" (lA). In addition to the partioulars mentioned in clause (1), the decree shall 
contain the addresses of the plaintiff and the defendant as given in 0. 7 B. 19 and 
0. 8 R. 11 or as subsoquently altered under 0. 7 B. 24 and 0. 8 B. 12 respectively. ” 

MADRAS 

After sub-rule (2), the following be inserted as sub-rule (2A) : 

**(2A). In all cases in which an element of champerty or maintenance is 
proved, tffi Court may provide in the final decree for costs on a special scale 
approximating to the actual expenses reasonably incurred by the defendant. " 


1. Chartered High Courti. 

2. Scope of the Rule. 

3. Form and contents of decree. 

4. Amendment of decree. 

5. Construction of decree. 

6. Provision for costs — Sub-rule (2). 


! 7. Decree not in accordance with the 
judgment. 

8. Set-off of costs towards sums admit- 

ted or found due. 

9. Appeal. See Note 19 to Section 152. 

10. Revision. 


Other Topics (miscellaneous) 

Decree for accounts — Construction. Sec Note 5. Prospective decree — Irregular. See Note 8. 
Decree in respect of a religious office — Construe- Suit against legal representative. See Note 8. 

tion. Note 5. Suit for ejectment — Applicability of doctrine of 

Form of decrees in particular cases. See Note 3. penalties. See Note 5. 

1. Chartered Hi^h CoortSt — This rule does not apply to Chartered High 
Courts in the exercise of their ordinary or extraordinary original civil jurisdiction^ (see 
Order 49 Rule 3), 

As to the applicability of this rule to proceedings under certain Tenancy Acts, see 
the undermentfOnod Acts.^ 


2« Scope of the Rule. — It is imperative that the decree should agree with 
the judgment.^ As has been seen in Note 6 to Section 152 ante^ where the decree does 
not agree with the judgment, the Court has an inherent power to amend it so as to 
bring it into conformity with the judgment.^ Where, however, the decree does agree 
with the judgment, it cannot subsequently be altered or added to by the Court passing 
it, except under Section 162 ante, or under Buie 11, infra? 

Where a decree or any part of a decree is passed by consent of parties, it should 
always so appear on the face of the decree when drawn up.^ 

Where a judgment is pronounced, the decree must automatically follow it and 
the Court has no power to direct that the preparation of the decree be stopped until 
the payment of deficit court-fees.^ 


8. Form and contents of decree. — Decrees drawn up in suits should contain 
all the particulars required by this rule^ and should use the forms prescribed in 


Order 20 Rule 6 — Note 1 

1. (’88) 12 Bom 174 (185). 

2. The Ghota Nagpur Tenancy Act (VI of 1908), 
8. 261. (Sub-rules (2) and (8) of this rule apply.) 
The Agra Tenancy Act (III of 1926), Sch. 2. 

Note 2 

1. (*24) AIR 1924 All 818 (821) : 46 All 864. 

2. [See also (*28) AIR 1928 Rang 118 (114) : 4 Upp 
BurRol 185.)] 


3. (’04) 14 Mad L Jour 859 (867). 

(’85) 7 All 276 (280). 

(’10) 18 Oudh Gas 28 (80, 81). 

[See also (’01) 4 Oudh Gas 82 (84).] 

4. (’81) AIR 1981 P 0 107 (109) : 27 Nag t, R 
189 (PG). 

5. (’32) AIR 1982 Pat 228 (281) : 11 Pat 682. 

Nolo 3 

1. (79) 2 All 842 (844). 
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Appendix D to Schedule I, with such Tariations as the circumstances of each 
may require.* A decree properly prepared should indicate against whom, and in favour 
of which of the parties, it has been made and should state the names of all the persons 
against whom it has been passed and who will be affected thereby; where a defendant 
is not one of the persons against whom the decree is made, there is no decree against 
him.* If, during the pendency of the suit, the plaintiff dies and bis minor son is allowed 
to represent him, the decree must describe the new plaintiff as “substituted plaintiff as 
representative of his father, the deceased plaintiff,’’ and not as "the minor plaintiff.’’* 
In a suit against a legal representative, the decree should state that it is against the 
defendant in that character.* As to the form of decrees in various other kinds of suits, 
see the undermentioned cases.* 


(’17) AIB 1917 All 261 (288) : 39 All 18. 

2. [See also (’78) 19 Suth W B 1S2 (153).] 
’17) AIR 1917 All 281 (283) : 39 All 13. 


3 . 

(’71) 16 Suth W B 126 (126). 

4 . 

5 . 

(’87 
(’89 
(’04 
(’87; 

(’84; 

Marsh 611. 


'91) 18 Cal 111 (120) : 17 Ind App 173 (P C). 
85) 8 Mad 208 (213). 

10 Mad 316 (818, 819). 

12 Mad 325 (829). 

27 Mad 243 (248) (F B). 

14 Cal 816 (320). 

8 Bom 809 (310). 


6 . Suit against deceased person’s estate ; 

(’04) 29 Bom 96 (101). 

Suit against Hindu widow ; 

(’03) 25 All 830 (832). 

(’94) 18 Bom 679 (683). 

(’94) 18 Bom 452 (454). 

(’64) 1864 Suth W B 250 (250). 

(’68) 9 Suth W B 107 (109, 110). 

(’78) 20 Suth W R 187 (187). 

(’ 8 I) 6 Cal 479 (481). 

Suit against Mahomedan widow : 

(’70) 5 Bong L B 670 (576) (PC). 

Suit against manager of family : 

(’84) 7 Mad 201 (203). 

(’84) 7 Mod 328 (335). 

(’99) 22 Mad 166 (168). 

(’82) 4 Mad 96 (98) (FB). 

Suit against kamavan ; 

(’84) 7 Mad 418 (416). 

(’87) 10 Mad 355 (356). 

Suit against Uralars : 

(’86) 9 Mad 478 (474). 

Suit on Bill of Exchange : 

(’89) 16 Cal 804 (806). 

Suit for contribution : 

(’04) 81 Cal 697 (611, 612) : 81 Ind App 94 (PC). 
(Joint dMree not to be passed against all defen- 
dants.) 

(1866) 8 Suth W B 170 (171). 

(’71) 16 Suth W B 62 (64). 

(’76) 24 Suth W B 260 (261). 

(’70) 14 Suth W B 148 (148). 

(’71) 16 Suth W B 192 (192). (In a suit against 
heirs inheriting equally, joint decree may be 
passed.) 

(’7l) 16 Snth W B 78 (79). 

(’66) 8 Mad H 0 B 187 (188). 

(’78) 6 N W F H 0 B 216 (216, 217). 


(’67) 7 Suth W B 194 (194). 

(’67) 7 Suth VV B 300 (301). 

(’67) 8 Suth W B 514 (515). 

(’69) 11 Suth W R 688 (639). 

(’76) 28 Suth W B 283 (283, 284). 

(’76) 28 Suth W R 421 (422). 

(’98) 25 Cal 565 (669, 670). 

(’08) 35 Cal 803 (809, 310) ; 35 Ind App 82 (PC). 

Suit for damages : 

(’68) 9 Snth W E 299 (299). 

(’68) 10 Suth W R 299 (299). (Court cannot 
direct tho amount of diimagcs to be assessed in 
execution.) 

(’70) 13 Suth W R 139 (140). 

Suit to set aside deed for fraud or undue influ- 
ence : 

(’74) 21 Snth W R 340 (342) : 1 Ind App 192 (PC). 
(’8.5) 11 Cal 61 (68) : 11 Ind App 211 (PC). 

(’ 8 I) 6 Bom 450 (460, 462, 463). 

(’08) 81 Mad 153 (155, 156). 

Suit for ejectment ; 

(’94) 18 Bom 107 (108). 

(’ 75 ) 28 Suth W R 399 (399). 

(■ 99 ) 26 C.al 639 (644, 645, 646). 

Suit relaling to endowed properly : 

(1900) 24 Bom 50 (54) : 26 Ind App 199 (PC). 

(’08) 81 Mad 47 (49). 

(’ 74 ) 21 Suth W B 334 (835). 

Suit relating to right of privacy : 

(’04) 1 All L Jour 118 (120). 

Suit for possession in which enguAry is to be 
made as to value of improvements : 

(’81) 3 Mad 882 (384) (PB). (Enquiry must be 
made before decree.) 

Suit for maintenance : 

(1900) 24 Bom 886 (890). 

(’70) 2 N W P U C B 170 (172). 

(’81) 6 Cal 631 (688). 

(’ 74 ) 6 N W P II C B 41(43). (Prospective decree 
is irregular.) 

(’85) 9 Bom 108 (110). 

(’87) 9 All 33 (34). 

(’92) 19 Cal 189 (143) (PB). 

(’96) 22 Cal 908 (908). 

(’84) 7 Mad 80 (82). 

(’87) 10 Mad 283 (286) (PB). 

(•98) 22 Bom 669 (672). 

(’99) 26 Cal 441 (447, 448, 449). 

(’84) 6 All 682 (684). 
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Ot 80 S. 6 The decree must be quite distinct from the judgment^ and must be self'Oontained 

Hotes 8-i and capable of execution without reference to any other documents.’ A copy of the 
judgment with the schedule of costs appended thereto does not constitute a proper 
decree.' 

In preparing a decree, Courts ought to clearly define and specify what their 
intentions are.^' The parties and their pleaders should also see that the decrees are 
properly drawn up.^^ 

Courts in India cannot make a decree of non-suit.’’ No decree need be drawn up 
in matters which are not civil suits,” or in cases of orders passed under Section 47 
of the Code.” But the Court will not be deterred from making a decree by the mere 
fact that there may be difficulties in carrying it out” or because there is no specific 
provision for passing a decree in the particular case.” 

In the case of appellate decrees, it will be always expedient expressly to embody 
in a decree of affirmance so much of the decree below as it is intended to affirm, and 
thus avoid the necessity of reference to the superseded decree.” 

4. Amendment ot decree. — See Section 152 ante, and the undermentioned 

cases.’ 


Stdt by co-sharer or purchaser from co-sharer 
for possession : 

('90) 12 All 556 (.556). (Suit for joint possession.) 
(’96) 20 Bom 627 (629). 

(’93) IS All 412 (413). (Decree for joint possession 
may bo given if the plaintiff asks for it and evi- 
dence shows that he is entitled to it.) 

(’96) 20 Bom 509 (570). (Exclusive ^sscssion can 
only be awarded on proof of exclusive title.) 

(’15) AIR 1915 liah 310 (810). 

(’04) 26 All 588 (590, 591) (PB). 

(’05) 27 All 88 (90). 

(’05) 27 All 153 (1.5.5). 

(’05) 2 All L Jour 481 (482). 

(’94) 1894 All W N 166 (167). 

(’77) 1 Bom 96 (96). 

(’96) 20 Bom 467 (466). 

(’78) 2 Bom 676 (678). 

(’95) 19 Bom 86 (40). 

(’8l) 5 Bom 605n (605n). 

(’62) 6 Bom 664 (666, 567). 

(’81) 5 Bom 499 (504). 

(’14) AIR 1914 All 210 (210). 

(See also (’71) 8 Bom H 0 R A 0 98 (99). 

(’88) 7 Bom 225 (228). 

(’94) 18 Bom 452 (453). 

(’94) 18 Bom 679 (688).] 

7. (’20) AIR 1920 Lab 895 (896) ; 1 Lab 228. 
(Paragraph in judgment not in form of decree is 
not decree.) 

8 . (’12) 16 Ind Gas 785 (788) (Gal). 

(’79) 4 Gal 69 (72). 

(’82) 8 Gal 976 (979). 

[See (’69) 12 Suth W R 99 (99).] 

9. (’71) 15 Suth W R 826 (827). 

10. (’68) 10 Suth W R 96 (97). 

(’67) 7 Suth W R 2 (8). 

(’oi) 6 Cal 819 (828). (Material findings should be 
embodied in the decree.) 

(’76) 24 Suth \V R 479 (479). 

(’14) AIR 1914 Gal 784 (784). (Meaning doubtful 
—Decree was set aside.) 


(’96) 18 All 344 (347). (However, in this case 
reference was made to pleadings in the suit to 
ascertain meaning of the decree.) 

(’68) 10 Suth W R 487 (488). 

[Sc« also (’71) 15 Suth W R 154 (155).] 

11. (’68) 10 Suth W R 96 (97). 

(’72) 18 Suth W R 308 (304). 

(’78) 20 Suth W R 111 (112). 

(’86) 8 Alt 492 (495). 

(’82) 8 Cal 687 (689). 

i’14) AIR 1914 Bom 23 (24) : 88 Bom 831. 

[See however (’28) AIR 1928 Rang 215 (216). 
(Decree not properly drawn up — Party not 
responsible.)] 

12. (’87) 9 All 690 (697), 

13. [See (’88) 11 Mad 26 (35) : 14 Ind App 160 

(PC).] ^ ^ 

14. (’02) 6 Oat W N 283 (284). 

15. (1868) 1 Mad II G R 415 (417). 

16. (’08)80A11290(295,296). (Dismissal of appeal 
under 0. 41 R. 11 is a decree.) 

17. (’72) 14 Moo Ind Xpp 466 (m). 

Note 4 

1. No amendment where decree is in accordance 
with judgment : 

(’98) 20 All 887 (889). (Deoree erroneous but in 
accordance with judgment.) 

(’82) 1882 All W N 72 (73). 

(’06) 1906 All W N 220 (221). 

No limitation for bringing decree in accordance 
with judgment : 

(’86) 7 All 276 (280). 

Decree not agreeing leith judgment — Person 
interested should apply for amendment : 

(’15) AIR 1915 All 351 (862). 

’74) 21 Suth W R 41 (41). (Ought nottoappeal.) 
’98) 1893 AU W N 128 (124). 

’05) 27 All 485 (486, 488). 

Amendment should be after notice to pa/riiu^ 
Decree affirmed oa appeal— What decree ihouitd 
be amended : 
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6« Oonstraotion of decree. — See Notes 76 and 77 to Section 47 ante, and the 
oases noted below.^ 

6« Provision for oosts— Bub-rnle (2).— Ordinarily the judgment does not set 
forth the actual amount of the costs awarded in the suit.^ The decree must, however, 
state specifically the actual amount of costs, and by whom and in what proportions 
they are to be paid ; and no costs can be recovered unless they are so mentioned.^ 
A mere specification of the costs alone without any allotment of responsibility is not a 
sufficient compliance with the rule.® 


(’70) 14 Suth W R 26 (26). (Decree confirmed by 
High Court — Lower Court cannot make any 
alteration in it, not even to correct a clerical 
error.) 

(*97) 24 Cal 759 (762). 

What Court can amend : 

(’76) 1 Bom 1 (6, 7). 

(’81) 1881 All W N 60 (61). 

(’69) 12 Suth W R 99 (99). 

[See also (’33) AIR 1933 Bom 200(202). (Owing 
to misdescription decree against a person with 
a wrong name given— Record can be amended 
in execution so as to sho\y the correct description 
of the person against whom decree was passed.)] 
Note 5 

1. Decree must he construed on its oivn terms : 
(’87) 11 Bom 537 (539). 

(’32) AIR 1932 Oudh 77 (78) : 7 Luck 421. 
(Language of decree plain — Court cannot look 
at its judgment to interpret decree.) 

(’84) 6 All 30 (33). 

(1865) 4 Suth W R l\lisc 20 (20). 

(’72) 17 Suth W R 19 (20). 

(’25) AIR 1925 Pat 291 (293). 

(’91) 18 Cal 108 (110) (P C). 

(’76) 1 Bom 158 (162). 

(’ll) 12 Ind Oas 334 (335) (Mad). (Principle applies 
whether decree is declaratory or executory.) 
i, Where ambiguous reference may he made to 
the record : 

(’91) 13 All 343 (344). 

(’94) 18 Bom 542 (545). 

(’92) 19 Cal 159 (172) : 18 Ind App 166 (P C). 
(When a decree simply dismissed a suit, it is 
necessary to look at the pleadings and judgment 
to see what were the points actually heard and 
decided.) 

(12) 13 Ind Cus 82 (83) (Cal). 

(’71) 15 Suth W R 530 (530). 

(’73) 19 Suth W R 343 (344). 

(’90) 13 Mad 318 (315). 

(’91) 14 Mad 29 (30, 82). 

(’98) 21 Mad 344 (361) : 25 Ind App 102 (P C). 
(’16) AIR 1916 Mad 620 (521). (Mortgage decree 
drawn up as money decree by mistake — Decree 
can bo amended.) 

(’87) 11 Bom 177 (179). 

Construction should he in accordance with Idto : 
(’98) 20 All 397 (399). 

(’70) 2 N W P H C R70(71). (Decree of one Court 
cannot effectually declare or confirm any charge 
or interest in immoveable property situate with- 
in the juridisetiou of another Court.) 

(’73) 19 Suth W R 251 (251, 252). 

(’98) 20 All 523 (627) (F B). 


(’87) 9 All 413 (419, 420). (A decree takes priority 
in respect of the date on which it was passed, 
and not in respect of the priority of the debt 
which it enforces.) 

(’91) 13 All 288 (289, 290) (P B). 

Declaratory decree — Executahility : 

(’88) 12 Bom 416 (418). 

(’78) 4 Cal L Rop 97 (99). 

(’92) 15 Mad 286 (287). 

Where the decree amounts to a money decree : 
(’74) 21 Suth W R 150 (151, 152). 

(’81) 8 All 216 (219, 220, 221). 

’80) 2 All 345 (348, 349). 

*80) 2 All 342 (344). 

(*79) 5 Cal L ]^p 176 (178), (l>cclaration that 
plaintiff is entitled to obtain possession on pay- 
ment of a certain sum is not a money decree.) 
Miscellaneous : 

(1843) 3 Moo Ind App 175 (196, 197) (PC). (Decree 
for accounts is one affirming plaintifl’s rights 
and for further enquiry into amount due.) 

(1665) 4 Suth W R Misc 13 (13). (Ordinarily, 
Appellate Court will not differ from the interpre- 
tation placed by the lower Court.) 

(’76) 1 Bom 1 (6, 7). (Appellate Court can differ 
from lower Court’s construction of decree.) 

(’88) 12 Bom 23 (25, 26). (Mention as to when a 
particular right is to become enforceable is not 
a condition precedent.) 

(’16) AIR 1916 Mad 795 (798). (Courts are not 
bound to construe a decree in the mode in which 
the parties intended it to operate.) 

(’86) 10 Bom 435(437). (Doctrbio of penalties does 
not apply to stipulations contained in decrees.) 
(’15) AIR 1915 Cal 8 (8). (Direction in a mortgage 
decree to reali/iO balance personally dops not come 
within Art. 182 (7), Limitation Act.) 

(’73) 19 Suth W R 41 (42) (P C). 

(’72) 17 Suth W R 175 (175). 

(’94) 17 Mad 343 (355, 350) : 21 Ind App71 (P C). 
(Decree directing the appointment of a fit person 
to the religious office.) 

Note 6 

1. (1900) 24 Mad 25 (26). (Order determining 
costs must be treated as continuation or com- 
pletion of the judgment.) 

2. (’70) 13 Suth W R 23 (23, 24). 

(’83) AIR 1933 Pat 135 (138, 139). (Even when 
suit is dismissed, decree ought to be prepared 
showing amount of costs and giving directions 
in respect thereto even if each party has to bear 
its own costs.) 

(*70)14 Suth WR 387(388). (Costs are not consequen- 
tial upon partial relief l)eing granted in suit.) 

3. (’71) 16 Suth W R 4 (6). 


0. 20 S. S' 
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But it is not necessary in an. appellate decree to state specifically the same 
which go to make up the costs of the first Gourt.^ 

Where, in a suit against a minor, the Court considers that the guardian should 
be personally ordered to pay the costs, it should be so stated in the decree or order.^ 

The usual practice is that unless the judgment awards separate costs to the 
several defendants in a suit, the decree should not award separate costs to them.® 

See also Section 35, ante, 

7. Decree not in accordance with the Judgment. — Where the judgment 
awards costs without specifying the actual amount, the costs must be calculated 
according to law.^ Where, therefore, the assessment of costs is not according to laWi* 
or where the decree awards costs in a case in which the judgment is silent,® or where 
the decree awards interest at a higher rate than that specified in the judgment,® the 
decree to that extent is at variance with the judgment and can be amended under 
the provisions of Section 152 of the Code or under the Court's inherent powers. 
See Section 152, Note 6. 

As to whether interest which is inadvertently omitted in the decree, though 
mentioned in the judgment, can be awarded in execution, see the case noted below.® 

8. Set-off of costs towards sums admitted or found due. — Where in a suit 
by A against B, a decree is passed against B for payment of a certain sum of money to 
i4, but A is ordered to pay the costs of B can set off the amount of costs against 
the amount payable by him to A,^ It has been held that costs made payable under 
different orders in the same suit, may be set off against each other.® 

A set-off cannot be allowed for costs not actually awarded? nor for sums of 
money which one party might get from the other on the latter's applying for delivery 
of possession.® 

See also-ihe undermentioned case.® 

9. Appeal. — See Note 19 to Section 152, ante. 


(•72) 18 Suth W B 286 (286). (But the Court need 
not go into particulars, or append to the judg- 
ment a schedule sotting forth different items of 
costs.) 

4 . (*74) 21 Suth W B 74 (76). 

5. (’74) 21 Suth W B 298 (298). 

(*76) 25 Suth W B 316 (816). (No expression of 
opinion in the judgment can import any such 
liability for costs into the decree.) 

6. (*85) AIB 1985 Pat 41 (41). 

Note? 

1. (’04) 7 Oudh Cas 48 (45). 

2. (’04) 7 Oudh Gas 43 (45). 

(’82) AIB 1982 All 887 (840) : 54 All 490. (Decree 
taxing them improperly — Decree differs from 
judgment.) 

(’01) 1901 All W N 94 (95). (Costs incorrectly 
asMBsed by the ministerial officers.) 

3. (’94) 4 Mad L Jour 280 (281). 

4 . [See (’06) 27 All 486 (486).] 

5. (’80) AIR 1980 Cal 849 (850). 


Note 8 

1. (’14) AIB 1914 Oudh 416 (417) : (Suit for sale 
on mortgage.) 

(’93) 17 Bom 82 (84). (Suit for redemption.) 

(’79) 4 Cal 742 (744). (Do.) 

(’84) 6 All 851 (857). (Pre-emption suit.) 

(’12) 15 Ind Cas 337 (338) : 84 All 696. (Do.) 

(’06) 28 All 676 (677, 678). (Do.) 

(1900) 8 Oudh Cas 328 (824). (Do.) 

(’08) 6 Oudh Cas 28 (24). (Decree for possession 
on payment of a sum to defendant — Award of 
costs also to the plaintiff.) 

2. (’88) 9 Cal 797 (801, 802) : 10 Ind App 118 
(PC). 

3. (’71) 16 Suth W B 808 (309). 

4 . (’07) 11 Cal W N Ixiv. 

5. (’80) AIB 1980 Bom 616 (517) : 55 Bom 877. 
(Where the petitioning creditor’s petition is 
ordered to be dismissed with costs, no set-off is 
permissible to the creditor against the money 
ordered to be paid to him at least to the exteiit 
of the lien for costs of the attorneys of the 
debtor.) 
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10. ReTiBion. See Note 20 to Seistion 162, Note 21 to Section 116, and also 
the undermentioned cases.^ 


0. 80 B. 6. 
Roto 10 


R. 7. [S. 205.] The decree shall bear date the day on 

Date of decree. judgment was pionounced, and, when the 

Judge has satisfied himself that , the decr^ has 
been drawn up in accordance with the judgment, he shall sign the 
decree. 

[1877,3s. 204, 205, 206; 1859, S. 189.] 

Synopsis 

le Chartered High Courtt. i 3. Limitation. 

2. Date of the decree. I 4. Registration Act, Section 77. 


1. Chartered Hldh Courts. — This rule does not apply to Chartered High 
Courts in the exercise of their ordinary or extraordinary original civil jurisdiction,^ but 
it has been held by the High Court of Madras^ that even in cases of decrees passed on 
the original side of the High Court, the practice is to make the decree bear the same 
date as the judgment. 


0. 20 R. 7 


2. Date of the decree. — The date of the decree and the date of the signing of the 
decree are two different things. The date of the decree must correspond to the date on 
which the judgment is pronounced, no matter what the date of the signing of the decree 
may happen to bo.^ TMie reason is, that it is on the date of the judgment that the 
Court must be deemed to have expressed what the decree is.^ The decree, therefore, 
though drawn up afterwards, relates back to*^ and operates from^ the date of the 
judgment. Thus, whore one of the plaintiffs dies subsequent to the date of delivery of 
judgment but before the decree is actually drawn up, this fact does not affect the validity 
of. the decree.® Where, however, a Court gives a judgment but refuses or is unable to 
give a decree, till a condition is performed and draws rip a decree after the jicrformanco 
of the condition, it must bo hold that the judgment given is only a provisional one • 
which does not become operative until the decree is prepared, and that the latter date is 
the date of the judgment as well as of the decreed See also tlio undermentioned cases.^ 


Note 10 

1. (*08) 11 Oudh Cas 208 (210). (Can interfere 
when lower Court declined to correct clerical 
error.) 

(’94) 4 Mad L Jour 280 (281). (Misconstruction of 
a rule of practice is a ground for interference.) 

Order 20 Rule 7 ~ Note 1 

1. See Order 49 Rule 3. 

2. (*13) 21 Ind Gas 545 (545) (Mad). 

Note 2 

1. (*80) AIR 1930 Rang 67 (68). 

(’16) AIR 1916 Cal 511 (512). 

(’96) 1 Oal W N 93 (98). 

(’84) 10 Gal 652 (659, 660). 

(’18) AIR 1918 Bom 217 (218) : 42 Bom 309. 

(’81) 7 Gai 547 (551) : 8 lad App 159 (PC). 

(’86) 18 Oal 104 (106) (FB). 

C90) 12 All 461 (468). 
f 28 Bom 442 (444). 


(’95) 18 Mad 374 (37G). 

(’22) AIR 1922 Nag 113 (113). 

(’05) 3 Low Bur Rul 62 (04) (FB). 

(’23) AIR 1923 Pat 129 (130) : 1 Pat 771. 

(*27) AIR 1927 Rang 335 (335). (A wrong entry 
of the date of signing of the decree cannot be the 
basis of a contention that time for redemption is 
not given in accordance with law.) 

2. (’24) AIR 1924 Cal 1004 (100.5). 

3. (’90) 17 Cal 347 (357) : 16 Tnd App 195 (PC). 
(’21) 65 Ind Cas 050 (652) (Cal). 

4. (’05) 32 Cal 483 (491). 

(’91) 14 Mad 150 (152). 

5. (’02) 6 Cal W N 190 (196). 

6. (’16) AIR 1916 Sind 2 (3) : 9 Sind L R 171. 
[See also (’05) 82 Cal 483 (491). 

(’86) 8 Mad 137 (189). 

(’79) 4 Cal G29 (632, 638). 

(’87) 14 Oal 50 (54).] 

7. (*83) AIR 1933 Cal 239 (240). (I’lirough mis- 

3CPC. 117. 
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8. Limitation. — Section 12 of the Limitation Act provides that, in computing: 
the period of limitation for appeal or for review, the time requisite for obtaining a 
copy of the decree shall be excluded. Suppose now that the decree is actually signed 
on a date sul)sequent to that on which the judgment is pronounced, and a party 
applies for copies of the decree and judgment after the date of the signing of the decree. 
Gan the period between the pronouncing of the judgment and the signing of the decree 
be excluded in computing the period of limitation, in addition to the period actually 
taken in obtaining the copies? On this point there has been a conflict of opinion. 
According to the practice of the Calcutta High Court, such period should bo excluded 
as being part of the time reciuisite for obtaining the copy.^ This practice has been 
followed by the High Court of Patna.^ All the other High Courts have, on the other 
hand, held that such period cannot be excluded in computing the period of limitation.* 
In Pramathanath Boy v. William Arthur Lee* it was held by their Lordships of the 
Privy Council that no period can be regarded as requisite under the Limitation Act 
which need not have elapsed if the appellant had taken reasonable and proper steps to 
obtain an order, and that there is no warrant for the proposition that the time actually 
consumed in obtaining the decree must be deducted. Their Lordships referred to the 
Calcutta view but did not decide as to the correctness or otherwise thereof. 

Section 12, sub-section 2 of the Limitation Act does not apply to applications 
for execution of a decree, and even according to the Calcutta^ and Patna® High Courts, 
the period of limitation for an application for execution of a decree runs from the date 
of the judgment and not from the date on which the decree is drawn up and signed. 

4. Registration Aot, Section 77. — It has been held by the High Court of 
Madras^ that for the purposes of Section 77 of the Registration Act the period of 30 
days is to be reckoned not from the time when the judgment is pronounced, but from 
the time when the decree is actually drawn up and signed. 


Local Amendment 

ALLAHABAD 

Add the following new Rule 7A : 

“ 7A. A Court, other than a Court subordinate to the District Court exercising 
insolvency jurisdiction, passing an order under Section 47 or Section 144 of the Code 
of Civil Procedure or one against which an appeal is allowed by Section 104 or Rule 1 


take of Court decree dated wrongly — Execution 
application in time from wrong date but barred 
from correct date — Held, execution is in time 
and act of Court nhould not prejudice a party.) 
(’35) AIR 1935 Cal 125 (126). (Decree not dmwn 
up on non-judicial stamp paper — Non-judicial 
paper subsequently annexed defaced and names 
of parlies and cause title of case put down — 
Decree is in order and can bo executed.) 

Note 3 

1 . (’86) 13 Cal 104 (107). 

(’72) 18 Sutli W R 612 (512). 

(’05) 32 Cal 176 (177). 

2. (’16) AIR 1916 Pat 267 (267) : 1 Pat L Jour 
673 (PB). 

(’19) AIR 1919 Pat 606 (507). 

3. (’90) 12 All 461 (468, 469, 474) (F6). 

(’88) AIR 1933 Nag 125 (127) : 29 Nag L R 220. 
(Dissenting from AIR 1924 Nag 271). 

’99) 28 Bom 442 (446). 

’95) 18 Mad 874 (876, 877). 


(’15) AIR 1915 Mod 308 (308). (Even though time 
was granted for payment of entire court-fees.) 
(1900) 13 0 P L R 78 (79, 80). 

(’26) AIR 1926 Nag 349 (349, 350) : 22 Nag L R 
60. (Explaining AIR 1924 Nag 271). 

(’25) AIR 1925 Oudh 600 (601). 

(’05) 3 Low Bur Rul 62 (64, 65) (FB). 

4. (’22) AIR 1922 P G 352 (353):49 Ind App 307 ; 
49 Cal 999 (PC). 

5. (’24) AIR 1924 Gal 351 (852). 

(’98) 26 Cal 109 (110). 

(’95) 1 Cal W N 93 (94). 

(’09) 3 Ind Cas 391 (892) (Cal). 

(’10) 5 Ind Cas 660 (062) (Oal). (Court has power 
to reconstruct a decree lost by fire.) 

(’18) 19 Ind Cas 410 (410) (Cal). 

[See alto (’17) AIR 1917 P 0 85 (86) (PC). (A 
decision under S. 48, 0 P C.)] 

6. (’20) AIR 1920 Pat 111(111);6 PatL7oui490, 

Note 4 

1. (’16) AIR 1915 Mad 865 (86^ : 88 Mad 391. ‘ 
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of Order 43, or an order in any case, against which an appeal is allowed by law, shall 
draw up a formal order embodying its adjudication and the memorandum of costs 
incurred by the parties." 


R. 8. [New.] Where a Judge has vacated office after pro- 
nooo«i"g judgment but without signing the 
im vacated oHtce before decree, a decree drawn up in accordance with 
■igiung decree. judgment may be signed by his successor 

or, if the Court has ceased to exist, by the Judge of any Court 
to which such Court was subordinate. 


1. Soope and applioability. — This rule docs not apply to Chartered High 
Courts in the exercise of their ordinary or extraordinary original civil jurisdiction : 
see Order 49 Buie 3, clause 6. 

Where the decree was imperfect, and the Judge who pronounced it liad left the 
district and it was impossible to draw up a decree from the judgment, it was held in 
the undermentioned case’ that there is no alternative but to order a new trial. 


R. 9. [S. 207.] Where the subject-matter of the suit is 
Decreeforrecovcryof immoveable property, the decree shall contain a 
immoveable property, description of such property sufficient to identify 

the same, and where such property can be identified by boundaries 
or by numbers in a record of settlement or survey, the decree shall 
specify such boundaries or numbers. 

[1877, 8. 207; 1859,8.190.] 

Synopsis 

1. Scope of the Rule, | 2. Decree for postestion of land. 

Other Topics (miscellaneous) 

Dccreo discropiint in area and boundaries, whether Decree for possession of village — Whut passe^^ 
invalid. See Note 1. under. See Note 2. 


1. Scope of the Rule. — In suits relating to immovable property the decree 
should contain a description of the property sufficient to identify the same, and where 
it can bo identified by boundaries or by survey numbers^ the decree should specify 


such boundaries or numbers. The reason 
cases become impossible of execution by 
dealt with by it.^ 

Order 20 Rule 8 — Note 1 

1. (’73) 19 Suth W R 267 (268). 

Order 20 Rule 9 — Note 1 
1. (’76) 26 Suth W R 39 (40). 

(’75) 23 Suth W B 285 (285). 

(’73) 19 Suth W R 81 (82). 


IS that, otherwise, the decree may in many 
reason of the indefinitenoss of the property 


(’09) 12 Suth W R 99 (99). (Kvidonco cannot bo 
taken in the execution department to ascertain 
what is decreed.) 

(*72) 18 Suth W R 34 (35). 

(’75) 24 Suth W R 479 (479). 

(’78) 4 Cal 69 (72). 

(’84) 6 All SO (33). 


0. 20 B. 71 
(AlUlwbiul) 

0. 20 B. 8 


0. 20 B. 0 
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0. 20 R. 9 
Notes 1-2 


0. 20 R. 10 


BEOBEE FOB DELIVEBT OF MOVEABIiE FBOFEBIY . 

But the omission to comply \ 7 ith the strict letter of the rule does not render 
the decree invalid* The Court can ascertain the subject upon which the dmree 
operates, from the acts and conduct of the parties* 

2, Decree for poBSession of land. — A decree for possession of a village 
passes with it tbo village account books and other documents relating to the 
management of the village.^ Similarly, it will pass with it any buildings or other 
constructions erected thereon* except where the defendant is not a trespasser and is 
entitled under law to remove the building.* 


R. 1 O. [S- 208.] Where the suit is for moveable property, 
and the decree is for the delivery of such 
Deem for deUvery of property, the decree shall also state the amount 

meveoblo property. e . v -j m. i.- -e 

of money to be paid as an alternative if 
delivery cannot be had. 

[1877, S. 208; 1859, S.191.] 


1« Scope of the Rule. | 2. '^Amount of money to be paid.’* 

Is Scope of the Rule. — A person entitled to the delivery of moveable property 
from another is not bound to sue for the delivery of the property itself ; he may sue 
for the value thereof.^ Even if he does sue for the delivery of the property, the decree 
need not always be for the delivery of the property in the first instance ; the Court 
may, in proper cases, decree only the value of the property as damages.* Thus, where 
the defendant is not in possession of the property claimed, the Court need not decree 
delivery thereof' but may pass a decree for the value of such property.* But where the 
Court considers it proper to direct a restoration of the property, the decree should also 
state the amount of money to be paid as an alternative if delivery cannot be had.^ 

The giving of the alternative remedy does not, however, give the decree-holder 
any option of refusing to take delivery of the property and of insisting upon the money 
portion of the decree; ho cannot execute his decree without having recourse to the 
procedure proscribed by 0. 21 R. 31.® Nor can the judgment-debtor claim any option 


(’68) 10 Snth W B 96 (97). (Decree for possession 
of a eharc of lands without specifying the share 
by boundaries is only a decree for an undivided 
abate.) 

[Sm (’73) 20 Suth W R 142 (142).] 

2. (’81) 5 Bom 208 (213). 

(’05) 1W5 Fan BeNo. 74, p. 287. (Decreed as the 
property ‘in suit’ where plaint gives all the neces- 
sary details.) 

(’71) 16 Suth W B 171 (172). (Boundaries des- 
crilied in the plaint no longer in existence — 
Evidence may be taken to ascertain their former 
position.) 

(’99) 8 Gal W N 287n. 

(’68) 9 Suth W R 94 (96). 

[See (’10) 8 Ind Gas 941(942) : 4 Bind L B 184.] 

3. (’92) 19Gal 812(821, 822) : 19 Ind App 69(PG). 

(’74) 22SnthWB 880(881). (12 WR99, Explained.) 


(’14) AIR 1914 Cal 776 (776). 

(’17) AIB 1917 Cal 407 (409). (There is no error 
in leaving the ascertainment of boundaries to bo 
decided in execution proceedings.) 

Note 2 

1. (’87) 11 Bom 485 (487). 

2. (1866) 2 Snth W R 128 (126). 

(’82) 8 Cal 582 (590, 691). 

3. (’66) 6 Suth W B 228 (229) (PB). 

(’04) 27 Mad 211 (217). 

Order 20 Rule 10 — Note 1 

1. [See (’24) AIR 1924 Nag 176 (178).] 

2. (’80) 1880 Pun Be No. 81, p. 189. 

3. (’16) AI B 1916 Mad 814 (817) : 89 Mad 1(FB). 
(’99) 22 Mad 478 (480, 481). 

4. (’71) 16 Suth W B 240 (248, 244). 

[See (’80) 1880 Pun Be No. 81, p. 189.] 

5. (’27) AIB 1927 Cal 662 (668) : 65 Cal 26. 
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of either surrendering the property or paying the money decreed.^ 0. 20 Rt 10 

The words “moveable property** in the rule mean specific moveable property Notes 1*^ 
such as is referred to in Articles 48 and 49 of the Limitation Act/ A suit for the 
recovery of a certain quantity of grain payable under a Itarar for maintenance is not 
one for specific moveable property within the meaning of this rule.® 

No decree can be passed under this rule for delivery of property against several 
defendants jointly, unless there is a combination among them ; if it is found that any 
one of them took possession of the property, the decree should be made against him 
only, and to the extent of the property taken by him.® 

2. "Amount of money to be paid." — The money to be paid as an alternative 
is the value of the property together with damages for the time the plaintiff has been 
kept out of it.^ Where the plaintiff valued the property claimed at Ils. 1360 and 
produced evidence to show that this was the value, but the defendant simply refused 
to accept the valuation and would not produce the articles, which ho did not deny 
were in his possession, it was held that, under the circumstances, the valuation made 
by the plaintiff ought to be accepted by the Court.^ 

Where a decree is passed in terms of an award ordering delivery of moveable 
property, and a part of such property is lost subsequently before delivery, the decree 
cannot be modified by the Court by inserting in it an order to pay the value of the 
property so lost.® 

If there is a dispute as to the property claimed the Court must, of course, 
determine it before passing the decree; it cannot leave the matter to bo settled in 
execution.^ 


R. 1 1 . [S. 210.] ( 1 ) Where and in so far as a decree is 0. 20 R. 11 
for the payment of money, the Court may for 
sufficiont rooson at the time of passing the 
decree order that payment of the amount 
decreed shall be postponed or shall be made by instalments, with 
or without interest, notwithstanding anything contained in the 
contract under which the money is payable. 


( 2 ) After the passing of any such decree the Court may , on 
the application of the juci^ment-debtor and 
Order,.fter decree, for consent of the decree-holder, order 

payment by inttalments. w v j i n u 

that payment of the amount decreed shall be 
postponed or shall be made by instalments on such terms as to 
the payment of interest, thtf" attachment of the property of tl^ 


(’86) AIB 1936 Cal 89 (61) : 61 Cal 711. 
(’08) 18 Mad L Jour 444 (444). 

6. (’08) 18 Mad L Jour 444 (444). 

7. (’99) 22 Mad 478 (481). 

8. (’24) AIR 1924 Nag 176 (178). 

9. (’09) 1 Ind Oas 206 (206, 207) (Cal). 


Note 2 

I. (’73) 19 Suth W R 123 (126). 

’71) 16 Suth W R 240 (248, 244). 

8. (’07) 1907 All W N 227 (227). 
t Strange 605 : 1 Sm L C 366 (1003) Kdn : 
Eng 664, Armory v. Delamirio. 

8. (’98) 17 Bom 657 (661). 

I. (’76) 7 N W P H C R 76 (77). 
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0, 20 S. 11 judgment-debtor, or the taking of security from him, or otherwise, 
^ as it thinks fit. 


[1877, S. 210; 1859, S. 194.] 

Local Amendments 

MADRAS 

Substitute the following for Rule 11 : 

“U. (1) Where and in so far as a decree is for the payment of money, the 
Court piay for any sufficient reason at the time of passing the decree order that 
payment of the amount decreed shall be postponed or shall be made by instalments, 
with or without interest, notwithstanding anything contained in the contract under 
which money is payable. 

(2) After the passing of any such decree, the Court may, on the application of 
the judgment-debtor and after notice to the decree- holder, order that payment of the 
amount decreed shall be postponed or shall be made by instalments on such terms as 
to the payment of interest, the attachment of the property of the judgment-debtor, or 
the taking of security from him, or otherwise as it thinks fit.'* 

NAGPUR 

In sub-rule (2) for the words “and with the consent of the decree- holder” the 
words “and after notice to the decree- holder” shall be substituted. 


RANGOON 

In sub-rule (2) for the words “and with the consent of the decree-holder,” 
substitute the words “and after notice to the decree- holder.” 

SIND 

In sub-rule (2) for the words “and with the consent of the decree-holder,” 
substitute the words “and after notice to the decree- holder.” 


Synopsis 


1. Legiflative changei. 

2. Scope of the Rule. 

3. Decree must be for the payment of money. 

4. “The Court.” 

5. Postponement of payment. 

6. Order for payment by instalments. 

7. Sufficient reason. 

8. “Notwithstanding anything contained in 

the contract under which the money is 
payable.” 


9. “ With or without interest.” 

10. Order for instalments after decree — 
Sub-rule (2). 

11. Taking of security. 

12. Limitatian for application under sub* 

rule (2). 

13. Limitation for execution of decree passed 

under this Rule. Seo Authors' Limitation 
Act, Notes to Article 182, clause 7. 

14. Appeal. 


Other Topics (miscellaneous) 


Appeal — Court-fee. See Note 14. 

Decrees under 0. 84 H. 6 — Applicability of rule. 
See Note 8. 

Decree with a default clause — Limitation. See 
Note 13. 

Default clause — Waiver. See Note 13. 


Instalment decree — When not to l .)0 passed. See 
Note?. 

Proper Court to act under this rule. See Note 4. 
Rent decrees under the Bengal Tenancy Act — 
Applicability of rule. See Note 2. 

Buie, whether applies to mortgage decrees. See 
•Note 2. 


1. LetfislatiYe changes. — 

1. The words “shall be postponed” in sub- rules (1) and (2) are new. Owing to 
the absence of these words in the old Code, the Court could not order that the decree 
amount shall not to be paid until the expiration of a fixed time.^ 


Order 20 Rule 1 1 — Note 1 

1. ('80) 2 All 649 (651). 
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2. The words '^notwithstanding anything contained .... payable" are also 
new. See Note 7 below. 

3. For the words “in all decrees" the words “where and in so far as a decree" 
have been substituted. 

4. The proviso in tlie old Section has been omitted. 


2. Scope of the Rule. — Where a decree in a suit is for the payment of 
money, the Court may, under this rule, order the payment of the decree amount to 
be postponed or to be made in instalments.^ If it decides to pass such order at the 
time of passing the decree, it may do so if there are sufficient grounds therefor 
[sub-rule (1)]. After the passing of the decree it can pass such an order only if the 
decree- holder gives his consent thereto [sub-rule (2)].^ 

The rule applies to decrees for the payment of money. It does not apply to 
decrees for recovery of money by sale of property, as in the case of mortgage decrees.® 
But, independently of this rule, a decree may, in a suit on a mortgage or for partition, 
be passed on a compromise between the parties, providing for payment by instalments 
and for sale of the mortgaged property in default.^ 

l-'bis rule does not apply to cases coming under the Dekkhan Agriculturists* 
Belief Act® or rent decrees under the Bengal Tenancy Act.® In a suit for arrears of 
rent under the Agra Tenancy Act against a i)erson other than a permanent tenure- 
holder or a fixed rate tenant, the Revenue Court cannot make a decree payable by 
instalments under this rule.^ But it has been held that the provisions of the U. P. 
Agriculturists* Belief Act relating to instalment decrees do not derogate from the 
provisions of this rule and that the Court can pass an instalment decree under this 
rule even where such decree would not be permissible under the provisions of the 
Agriculturists’ Relief Act.*^ 

This rule is not in any way controlled by the provisions of the Imperial Bank 
Act which limit the powers of the Bank in the matter of advancing loans on longer 
terms than six months and, therefore, a Court cannot refuse to exorcise the discretion 
vested in it under this rule simply on the ground that such a course would postpone 
the realization of tlie dues by the Bank for over six months.® 


3. Decree must be for the payment of money. — A decree for deficiency 
passed under 0. 34 R. 6 of the Code is only a decree for the payment of money within 
the meaning of this rule.^ 


Note 2 

1. See also (’07) 31 Bom 348 (353). 

2. (’81) 3 All 809 (811). (Decree-holder’s remedy 
against the surety held barred.) 

(’67) 4 Bom H 0 R A 0 77 (78). 

(’81) 6 Bom 604 (608). 

(1864) 1 Suth W R Misc 1 (1). 

(’79) 1879 Pun Re No. 144, p. 418. 

(’26) AIR 1926 Bom 260 (251) : 50 Bom 262. 

[But tee (1864) 1 Suth W R Misc 5 (6). (Pecu- 
liar circumstances.)] 

3. (’79) 2 All 320 (322). 

(’81) 6 Bom 604 (608). 

(’83) 7 Bom 332 (385). 

(’86) 1886 Bom P J 90. 

(’87) 1887 Pun Be No. 49, p. 106. 
i’99) 2 All 649 (651). (Decree in suit to enforce a 
lien on an annuity called nankar.) 


[See also (’79) 2 All 129 (132, 133). (Quaere). 
(’79) 3 Bom 202 (203). (Where it is not clear 
whether a decree was passed simply for recovery 
of money.)] 

[See however (’13) 20 Ind Oas 8 (10) (Lah).] 

4. (’16) AIR 1916 All 331 (331). (Partition.) 

[See (*07) 34 Oal 886 (890, 891). 

(’26) AIR 1925 Bom 509 (509).] 

5. [See (’96) 19 Bom 318 (820).] 

6. (’07) 11 Oal W N 867 (868). 

7. (’32) AIR 1932 All 436 (437) : 54 All 521. 

8. (’38) AIR 1938 All 52 (52). (Instalments only 
over a period of 4 years permissible under the 
Agriculturists’ Relief Act — Courts can grant 
under this rule instalments over a longer period.) 

9. (*83) AIR 1988 Nag 830 (331, 332). 

Note 3 

1. (’ll) 11 Ind Oas 736 (736) (Cal). 


0. 20 R. U 
Notes 1-8 
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0> 20 B> 11 4. “The Coapt.” — It is the Court which passed the decree that can act under 

Notes 4 r 7 this rule.^ In cases coming under the Dekkhan Agriculturists* Relief Act, however, it is 
provided by Section 15B of that Act that the Court which carries out the decree can 
order the payment by instalments or extend the time for payment.^ 

5. Postponement of payment. — Under Section 210 of the old Code, there 
was a conflict of opinion as to whether the Court could make an order •postponing the 
payment under a decree.^ The introduction of the words ‘‘shall be postponed** in this 
rule makes it clear that Such an order can be passed. 

A judgment-debtor who has enjoyed the benefit of the arrangement for delay in 
execution by virtue of an order passed under this rule cannot subsequently resile from 
such arrangement.^ 

6. Order for payment by instalments. — A decree payable in instalments on 
a certain condition ( e. g., that the defendant should mortgage certain property by way 
of security) is not illegal on .that ground.^ As to the construction of decrees for payment 
of money in instalments, see the undermentioned cases.^ See also Note 2 above. 

7. Sufficient reason. — The Court has a discretion, under this rule, to order 
payment of the decree amount in instalments. But such discretion should, as in the 
case of the exorcise of all discretions under the Code, be exercised in a judicial and not 
in an arbitrary manner.^ The onus is on the defendant to show that he is entitled to 
the indulgence under this rule.^ Where he has opposed the claim on frivolous grounds 
and effected a fraudulent conveyance of his property, subsequent to the institution of 


Note 4 

1. (’18) AIR 1918 Mad 1174 (1175) ; 40 Mad 233 
(FB). 

(’34) AIR 1934 Rang 1G5 (166) : 12 Rang 320. 
(Court to which decree is transferred for execu- 
tion cannot pass instalment order under this 
rule.) 

(’34) AIR 1934 Rang 197 (198). (Do.) 

(’90) 12 All 571 (577). 

(’21) AIR 1921 Pat 840 (340). 

(’32) AIR 1932 All 278 (282) : 54 All 578 (FB). 
[See also (’88) 7 Bom 832 (335).] 

2. (’95) 19 Bom 318 (320). 

[See also (’32) AIR 1932 Bom 99 (101).] 

Note 5 

1. (’10) 5 Ind Gas 421 (422) (Mad). (Yes, under 
its inherent power.) 

(*84) 7 Mad 152 (154, 155). (Order postponing 
period of payment is not a nullity.) 

(*80) 2 AU 649 (650). (No.) 

2. (’12) 13 Ind Gas 204 (205) (Mad). 

Note 6 

1. (’27) AIR 1927 Oudh 236 (236). 

2. (*88) 15 Gal 751 (755) (PG). 

(*84) 10 Cal 305 (310, 311) : 10 Ind App 162 (PC). 
(’87) 9 All 33 (34). (Decree for maintenance by 
payment of a fixed rate per mensem for life stands 
exactly on the same footing as a decree ordering 
payment by instalments.) 

(’12) 15 Ind Gas 389 (890) (Oudh). 

Note 7 

1. (’10) 6 Ind Gas 552 (552, 553) (Cal). 


(’33) AIR 1933 All 90 (90) ; 54 All 539. 

(’33) AIR 1933 Nag 330 (331). 

(’34) AIR 1934 Pesh 2 (3). (No special reason for 
special indulgoncc—NormaJ course should be 
followed.) 

(1862) 1 Hyde 98 (98). 

2 Hay 68. 

(’36) AIR 1936 Lah 51 (55). (Discretion of the 
Court is to be exorcised within bounds and not 
in a manner so as to constitute a virtual denial 
of the creditors’ rights.) 

(’36) AIR 1935 Rang 495(495). (The discretion to 
order payment of a decretal amount by instal- 
ments must never bo exercised so as to consti- 
tute a virtual denial of the decree-holder’s 
rights.) 

(’35) AIR 1935 Gal 559 (560). (Even a Smaff 
Cause Court Judge should give reasons for direc- 
ting payment by instalments.) 

[See (’38) AIR 1938 All 52 (53). (Judge directing 
the judgment-debtor, a respectable gentleman, to 
pay money by instalments and allowing interest 
on decretal amount— Decision held not such as 
could be interfered with in second appeal.)] 

[See also (’66) 6 Suth W R 89 (89).] 

2. (’36) AIR 1986 Lah 51 (55). (Debtor ought to 
place evidence on record to show inability to pay 
in a lump sum— In absence of such evidence 
Court is not entitled to presume debtor’s inabi- 
lity to pay in a lump sum .) 

(’35) AIR 1935 Gal 559 (560). (Simply because 
instalment is prayed for and the claim is not 
contested, that dOM not entitle a debtor to get 
an instalment decree as a matter of course. Cto* 
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the suit, he deserves no consideration at the hands of the Court, especially where the 
interest agreed upon between the parties is moderate.® Nor should a decree be passed 
the effect of which is to stay execution unconditionally,* or to make the instalments 
extend over a long period without guaranteeing satisfaction or making any provision for 
the payment of interest.® Again, the mere fact that the defendant is unable to pay or 
is hard pressed or embarrassed,® or that his estate is under the management of the Court 
of Wards,^ or that he is expecting to get a cross decree against the plaintiff in a pending 
litigation which would enable him to claim a set-off,® is not a sufiicient reason to enable 
the Court to order i)ayment by instalments or to postix)ne payment. 

Where, however, the rate of interest is exorbitant or unconscionable,® or where 
the decree for immediate payment will deprive the defendant of his means of livelihood,^® 
or where the defendant has made payments towards principal and interest, which exceed 
the principal sum,’^ a decree for instalments can be properly passed. Again, a lender who 
abandons his proper remedy in order to avoid the consequence of the original contract 
is not entitled to the relief prayed for under this rule, if it would be a hardship to the 
judgment-debtor.^® 

8. Notwithstanding anything contained in the contract under which the 
money is payable.*’ — Where an instalment bond provided for payment by instalments, 
with a default clause to the effect that the whole sum would be due immediately on 
default, and a suit was brought for the whole amount on default, it was hold by tho 
Bombay High Court under Section 210 of the old Code, that the Court had no 
jurisdiction to ignore the express contract of the parties as to the consequences of such 
default and pass a decree for instalments.' The introduction of the words “notwith- 
standing anything contained in the contract under which the money is payable” in the 
present rule now makes it clear that the Court has a discretion to pass a decree for 
instalments notwithstanding tho contract between the parties. In their Statement 6f 
Objects and Reasons, the Special Committee observe as follows : 

The Committee have added words to sub-rule (1) of this rule in order to override the ruling 
of the Bombay High Court in tho case of liaghu Govind Dipchand (1. L. R. 4 Bombay 9G), 
as the practice inculcated by that ruling seems to prevail only in the Presidency of Bombay and 
not in tho rest of India.” 

9. ’’With or without interest.” — The granting or refusal of interest, and 
tho rate at which it is to be granted on the instalments ordered to be paid, arc in tl)o 


0. 20 R. li 
Notes 7-9 


sideratioiis which should guide the Court in 
allowing instalments stated.) 

3 . (’23) 71 Irid Cas 303 (304) (Pesh). 

[See also (’37) AIR 1937 Lah 16 (17). (A debtor 
making defaults in payment of instalments as 
provided by the bond executed by him is not 
entitled to a provision for payment of the de- 
rrutal amount by instalments, more so when 
there is no evidence to show that he is unable 
to pay the amount.)] 

4 . (’25) AIR 1925 Mad 908 (909). 

5. (’66) 1 Agra 270 (271). (Instalments extend- 
ing over 20 years.) 

(’33) AIR 1933 All 90 (90) : 54 All 539. (Court 
passing decree for Rs. 884 and ordering that de- 
fendant should pay in six monthly instalments 
of Rs. 60 each and allowing no future interest 
—It is not proper exercise of discretion.) 

(’78) 2 All 129 (182). (Instalments extending over 
10 years.) 


(’66) 1 Agra 116 (117). (Instalments hardly suffi- 
cient to cover interest.) 

(’35) AIR 1935 Cal 5.59 (560). 

6 . (’25) AIR 1925 Mad 908(909), 

(’33) AIR 1933 Nag 330 (331). 

(’78) 2 All 129 (131, 134). 

(*06) 2 Nag L R 179 (187). 

(*10) 6 Ind Cas 552 (553) (Cal). 

(*82) 1882 All W N 102 (102). 

(’35) AIR 1985 Cal 659 (560). 

7 . (’23) AIR 1923 Lah 256 (266). 

8. (’26) AIR 1926 Lah 604 (605) : 7 Lah 393. 

9. (’07) 81 Bom 348 (353). 

10 . (’25) AIR 1926 Rang 33 (33). 

11 . (’ll) 11 lud Cas 891 (893) (Low Bur). 

12. (1900-02) 1 Low Bur Rul 81 (81). (Equitable 
mortgage.) 

Note 8 

1 . (’80) 4 Bom 96 (100). 

2 Hay 96. 

[See also (’01) 1901 Pun L R No. 187.} 
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discretion of the Gourt.^ Where no interest; is provided for in an instalment decree, it 
must, under the provisions of Section 34 of the Code, be deemed to have been refused, 
and cannot be granted by the executing Court.^ Where, however, interest is provided 
for in the decree, but the rate is not mentioned, the Court can, in execution, grant 
the usual court rate of interest.'^ The High Court of Bangoon has held in the 
undermentioned case*^ that where a decree allows interest, to disallow^ it in passing an 
order under this rule would be without jurisdiction. 


10. Order for instalments after decree — Bub-rule (2). — As has been seen 
in Note 2 ante^ no order for instalments can be made after the passing of the decree 
under this sub-rule, unless the decree-holder gives his consent thereto. But the consent 
need not be an express one. It was held in the undermentioned case^ that the non- 
opposition by the decree-holder after notice to him may amount to consent within this 
rule. 

An order for ^lostponement or for instalments under this sub-rule does not 
amount to a variation of the decree itself^ and can be made in execution proceedings^ 
or even when an appeal is pending from the decree.* Nor does the rule direct the decree 
to be amended by virtue of such order.® Where default is committed in the payment 
of instalments ordered to be paid, the Court can grant relief against forfeiture,^ though 
it cannot alter the terms of the decree either with regard to the decretal amount or 
the rate of interest which is to be paid thereon.^ 

Where parties agree after decree that the decretal amount should bo paid by 
instalments and the Court, accepting the compromise, passes an order striking off the 
execution proceedings, the Court must be deemed to have passed an order under the 
provisions of this sub-nile.® But, unless recognized by the Court in some form, the 
arrangement between the parties will not, by itself, amount to a direction by the 
Court under this rule® and cannot be enforced in execution.^® Where the Court has 
recognized the compromise between the parties for payment by instalments, it cannot, 
on default of payment in any of the instalments, refuse to execute the decree and drive 
the plaintiff to a separate suit.^^ 


11. Taking of seourity. — The security that may be taken under sub-rule (2) 
for the due performance of the decree can be enforced in execution and 0. 34 R. 14 is no 


Note 9 

1. (’79) 8 Bom 202 (208). (Six per cent, interest 
awarded — High Court refused to interfere.) 

2. See Note 17 to Section 84. 

ISee also (’70) 14 Suth W B 824 (824).] 

3. See Note 1*7 to Section 84. 

[5«e also (’80) 6 Cal L Bep 231 (232).] 

4 . (’88) AIR 1983 Bang 828 (825). 

Note 10 

1. (’84) 7 Mad 152 (164, 155). 

2. (’78) 2 Cal L Rep 143 (146). 

[See however (’32) AIR 1982 All 273 (280) : 54 
All 573 (FB).] 

3. (’24) AIR 1924 Bom 118 (119). 

4. (’27) AIR 1927 Mad 416 (419, 420). 

5. (’17) AIR 1917 Mad 188 (188). (Such order, 
however, was held in substance to bo one amend- 
ing the decree — This view, it is submitted, is 
not correct— A decree cannot be varied or altered 
except under S. 152 or on review.) 

6. (’22) AIR 1922 Bom 170 (171) : 46 Bom 463. 


(’25) AIR 1925 Bom 404 (405). 

7. (’26) AIR 1926 Bom 868 (368). 

8. (’28) AIR 1928 Lah 381 (382). 

(’86) 11 Cal 143 (145). 

(’07) 5 Cal L Jour 25 (26, 27). 

’84) 6 All 16 (17). 

1900) 1900 Pun Re No. 96, page 889. (Applica- 
tion after decree for an order for payment by 
instalments was treated as one under this sub- 
rule.) 

See (’82) 4 All 240 (242). 

’84) 6 All 228 (280). 

(’89) 16 Cal 16 (18). (But a mere order for sta^ 
for 15 days to enable judgment debtor to pay is 
not an order under this rule.)] 

[See also (’85) AIR 1985 Mad 17 (20).] 

9* (’87) 14 Cal 848 (860). 

10. (*81) 8 All 685 (588. 689) (PB) . 

(’84) 6 All 623 (625). 

11. (’83) AIR 1988 Lah 758 (769). 

(’87) AIR 1987 Cal 286 (287). (Deoree-holdec oan 
enforce terms by execution.) 
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bar thereto.^ 

Where, by an order under sub-rule (2), the judgment-debtor was to execute a 
mortgage to the decree-holder, the subsequent adjudication of the judgment-debtor as an 
insolvent cannot afifect the rights of the decree-holder to have the mortgage executed 
in his favour.* 

12. Limitation for application undev sub-rule (2). — An application under 
sub-rule (2) for postponement or for payment in instalments of the decree amount 
should be made within six months of the decree, under Article 175, Schedule I of the 
Limitation Act.^ But, if an order for instalments is actually passed on a time- barred 
application, it is not a nullity.* It must be assumed that the Court by oversight decided 
the question of limitation wrongly.* Where there has been an appeal from a decree, the 
time for the application for an order for instalments runs only from the date of the 
decree of the Appellate Courts oven though the latter confirmed the judgment of the 
lower Court and dismissed the appeal.* 

18. Limitation for execution of decree passed under this Rule.-- See the 

Authors* Commentaries on the Limitation Act, Notes to Article 182, clause 7. 

14. Appeal. — An order passed under this rule refusing to allow the payment 
of the decretal amount in instalments is not appealable under 0.43 B. 1. It must be 
regarded as a matter separate from and not forming part of the decree.^ An order 
granting a decree for instalments or postponing the time for payment of the decretal 
amount under sub-rule (l) will of course be incorporated in the decree itself and can there- 
fore be attacked in an appeal against the decree? If, however, it is not so incorporated, 
the order will not be appealable.* An order for instalments made under sub-rule (2) must 
necessarily be one made after the decree and on the consent of the decree-holder. No 
appeal can lie against such consent order,* In liangoon, however, by virtue of the 
amendment of sub-rule (2), an order can be passed after decree for payment in 
instalments, after notice to the decree- holder and without his consent. The order not 
being a consent order, and being one in execution, discharge or satisfaction of the decree 
witljin the meaning of Section 47 is appealable as a decree? 

As to the court-fee payable on a inemoranduin of appeal against an instalment- 
decree, see the undermentioned case.^ 


Note 11 

1. (’26) AIR 1926 Mad 194 (197, 200). 

(’25) AIR 1925 Bom 509 (510). 

(’70) 14 Sutli W B 824 (324). (Sale of property in 
execution is to bo preferred to realization through 
a receiver.) 

2. (’25) AIR 1925 Hang 189 (190, 191) : 2 Rang 
673. 

Note 12 

1. [See also (’87) 14 Gal 848 (850). 

(’24) AIR 1924 Lah 842 (844). 

(’94) 1894 Pun Re No. 26, page 69.] 

2. (’87) AIR 1937 Cal 286 (287). (The proper 
remedy of the person who objects to the order is 
to take appropriate steps for getting that order 
set aside and so long as that order is not sot 
aside, it is binding on him.) 

3. (’82) AIR 1982 All 278 (281) : 64 All 578 (FB). 

4. (’82) AIR 1982 Rang 64 (55). 


Note 14 

1. ( 28) AIR 1928 Lah 931 (981). 

(’13) 20 Ind Gas 678 (673) : 7 Low Bur Rul 71. 

2. (’81) AIR 1931 Rang 152 (152). 

(’88) AIR 1938 Pesh 31 (33). 

(’22) AIR 1922 Lah 855 (355). (High Court will 
not interfere with discretion of lower Court.) 
(’ll) 11 Ind Cas 736 (737) (Cal). (Discretion will 
not be interfered with in second appeal.) 

3. (’81) AIR 1981 Rang 152 (152). 

[See also (’35) AIR 1935 Mad 17 (20). (Such 
order is not a decree.)] 

4. (’26) AIR 1926 Bang 192 (192) : 4 Rang 247. 

5. (’26) AIR 1926 Rang 192 (192) : 4 Rang 247. 
(’29) AIR 1929 Rang 191 (192). 

6. (’14) AIR 1914 Lah 390 (390) : 1915 Pun Re 
No. 12. (Court-fee payable is on diflerence l)e- 
tween getting money immediately and by instill- 
ments.) 
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DECBEE FOB POSSESSION AND MESNE PBOFIT8 


5. 20 B. 12 


R. 1 2. [Ss. 211, 212.] (1) Where a suit is for the recovery 
_ , .of possession of immoveable property and for 

ond memo profit*. rent or mesne profits,^ the Court may pass a 
decree — 

for the possession of the property ; 


(b ) for the rent or mesne profits which have accrued on the 

property during a period prior to the institution of the 
suit or directing an inquiry as to such rent or mesne 
profits ; 

(c) directing an inquiry as to rent or mesne profits from the 

institution of the suit until — 

(i) the delivery of possession to the decree-holder, 

( a ) the relinquishment of possession by the judgment- 
debtor with notice to the decree-holder through 
the Court,*® or 

( in ) the expiration of three years from the date of the 
decree,** whichever event first occurs. 

(2) Where an inquiry is directed under clause (h ) or clause ( c), 
a final decree in respect of the rent or mesne profits shall be passed 
in accordance with the result of such inquiry. 

[ 1877, Ss. 211, 212 ; 1859, Ss. 196, 197. See Ss. 2 (12), 144. ] 


MADRAS 


Local Amendment 


Add the following sub-rule (3) : 

" (3) Where an Appellate Court directs such an inquiry, it naay direct the dourt 
of first instance to make the inquiry ; and in every case the Court of first instance 
shall, on the application of the decree-holder, inquire and pass the final decree.” 


Synopsis 


1. Legislative changes. 

2. Scope of the Rule. 

3. Rule applies only where specific Interest 

in land is claimed. 

4. Enquiry as to mesne profits is no longer a 

proceeding in execution. 

5 . Mesne prohts. 

6. Interest forming part of mesne profits. 

7. Value of mesne profits, if affects juris- 

diction. 

8. Court-fees. 


9. Right to apply for ascertainment of future 
mesne profits, when arises. 

10. Notice of relinqubhment— Clause (c). 

11. Three years from the date of the decree* 

12. Limitation. 

13. Res judicata. 

14. Order after preliminary decree determin- 

ing period and mode of accounting, if a 
decree. 

15. Appeal. 


Other Topics ( miscellaneous) 


Calculation of mesne profits— Cultivation expenses, Decree for mesne profits against co-sharen. 

deduction of. See Note 6. Note 5. 

Case remanded by Appellate Court — Procedure. 

Bee Note 15. Decree for mesne profits — When becomes opem- 

‘‘Decree." See Note 2. tive. See Note 8. 
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First application for mesne profits dismissed for 
default — Subsequent application, if main- 
tainable. See Note 4. 

Form of decree for possession and mesne profits. 
See Note 2. 

Mesne profits— Court, whether could award more 
than is claimed. See Note 5. 

Non-mention of period during which mesne profits 
are awarded— Efiect. See Note 11. 


Persons liable for mesne profits. See Note 5. 

Relinquishment without notice — Whether 
amounts to delivery. See Note 10. 

Suit by a meml)er of a joint Hindu family — 
Rule, if applicable. See Note 3. 

Suit for mesne profits alone. See Notes 2 and 13. 
“The Court.*' See Note 2. 


1. LegifilatiTe ohanges. •— 

1. The provisions of Section 244, clauses (a) and (b) of the Code of 1882, which 
enacted that any question relating to the ascertainment of mesne profits as to which 
the decree directed an enquiry, were to be determined by the executing Courts have 
been omitted under the present Code. The result is that such an enquiry is no longer 
a proceeding in execution but is one in siLit} The substantial change under the now 
Code is, as pointed out by Sir John Wallis, C. J., “that the award of mesne profits in 
all cases is to be by a preliminary decree and that when ascertained, they are to be 
embodied in a final decree, whereas under Sections 211 and 212 (of the old Code) they 
were to be ascertained in execution.*’^ In other respects this rule corresponds to 
Sections 211 and 212 of the old Code, except that sub-clause (ii) in clause (c) has been 
newly added for the benefit of the judgment-debtor. 

2. The Explanation to Section 211 of the old Code which contained the definition 
of ‘mesne profits* has been re-enacted in Section ‘2 clause (12) of the present Code. 


2. Scope of the Rule. — This rule deals with the decree to be passed in a suit 
for possession of immovable property and for rent or mesne profits, past and future, 
against a i^erson in wrongful possession of such property. It does not apply to suits 
for mesne profits alone^ or for damages which are not mcsiie profits} But a suit for a 
declaration of title and in the alternative for possession and mesne profits is within 
this rule.^ 


In so far as this rule enables the Court to pass a decree for future rnesiie 
profits (i. c., profits accruing subsequent to the institution of the suit) it is an exception 
to the general rule that a Court has no jurisdiction to give the plaintiff a decree on a 
cause of action that had not accrued to him at the date of the suit.* The object of 
enabling the Court to pass such a decree is to avoid multiplicity of suits.® But the rule 


0. 20 R. 12 
NotoB IHI 


Order 20 Rule 12 — Note 1 

1. (’31) AIR 1931 Put 1 (4). 

2. (’18) AIR 1918 Mad 484 (486) : 41 l^Iad 188 
(F B). (On reference).) 

(’25) AIR 1925 All 588 (589) : 47 All 543. 

(’26) AIR 1926 Pat 218 (223, 229) : 5 Pat 361 (F B). 
Note 2 

1. (’72) 9 Bom H C R 7 (9). (Decision under 
Ss. 196, 197 of Act VIII of 1859.) 

2. (’35) AIR 1935 All 186 (187). (Prospoctivo 
damages on tort must be given in decree itself 
and cannot be determined in execution— Order 
of Court in decree that it will bo determined 
in execution does not give executing Court 
jurisdiction to determine it —0. 20 R. 12 has no 
application.) 

(’14) AIR 1914 Gal 579 (679). (Suit for in junction 
and damages.) 

(’28) AIR 1928 Fat 565 (566) : 7 Pat 491. 

(’38) AIR 1938 All 445 (446) : I L R (1938) All 
668. (There is no provision in 0. 20, G. P. Code, 
for the passing of a preliminary decree in a suit 


for damages in respect of personal injuries or in 
respect of breach of contract. If the principle of 
granting a preliminary decree is to be extended 
beyond the list mentioned in Order 20, that exten- 
sion must be governed by the principle of cjusdcvi 
ge^ieris.) 

[See (’68) 1 Beng L R 107 (169). (Bengal Rent 
Act, X of 1859— Share in an unatichovki jumma 
is not in the nature of mesne profits.) 

(*85) AIR 1935 Mad 307 (808). (Suit for mesne 
profits is not identical in law with a suit for 
damages for trespass.)] 

[See also (’26) AIR 1926 Nag 260 (262).] 

3. (’17) AIR 1917 Cal 662 (668). 

[See (’ll) 10 Ind Cas 117 (117) (Cal).] 

4. (’28) AIR 1928 Pat 565 (566) : 7 Pat 491. 

(’26) AIR 1926 Nag 260 (262). 

(’80) AlR 1930 Mad 30 (33. 87) : 53 Mad 838. 
(’21) AIR 1921 Lah 85 (88) : 2 Lah 888. 

(’87) AIR 1937 Mad 46 ( 48 ) ; ILR(1937) Mad 284. 

5. (’26) AIR 1926 Pat 218 (223) : 6 Pat 361 (F B). 
(’99) 21 All 426 (482). 
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0. 20 B. 12 is only a directory and not a mandatory one. It does not compel the plt^ntiff to 
Motes 2-8 future mesne profits. Nor is the Court bound to pass a decree for such mesne profits.^ 
(See Note 13 infra). Ordinarily, a decree for mesne profits can only follow a decree for 
possession and when the plaintiff fails to obtain a decree for possession, a claim for 
mesne profits should not be allowed.^ In cases falling within this rule, the Court 
may pass — 

(1) a decree for possession of the immovable property ; (this is a final 

decree, and subject to just objections, is capable of being executed.) 

(2) either a final decree for past mesne profits, or rent® or a preliminary 

decree for such profits, directing an enquiry as to the amount thereof, 

and 

(3) a preliminary decree, directing an enquiry as to the amount of future 

mesne profits. 

In the undermentioned case® it was held by the Madras High Court that in 
the case of past mesne profits, it is optional with the Court to direct an inquiry into 
such mesne profits and that the Court can at once pass a final decree without directing 
any enquiry; but that in the case of mesne profits subsequent to the institution of the 
suit, it is obligatory on the Court to direct an enquiry and to pass only a preliminary 
decree in the first instance and then a final decree. But the same High Court has in a 
later decision^® dissented from this view and held that where it is unnecessary to have 
any enquiry, it is open to the Court to dispense with such enquiry even in the case of 
mesne i)rofit8 subsociuent to the institution of the suit, and at once pass a final and 
executable decree in respect of such profits. 

When a Court passes a preliminary decree under this rule and directs an 
enquiry as to mesfie profits, it should, at the same time, decide the basis upon which 
the mesne profits are to be asscssod.^^ 

Where an enquiry is directed as mentioned above, a final decree in respect of 
such mesne profits is to bo passed in accordance with the result of such enquiry.^^ 

A decree ordering the delivery of possession and directing an enquiry as to 
mesne profits will thus he partly preliminary and partly final.'® Whore a decree is 
passed for past and future mesne profits without directing an enquiry, the decree is not 
preliminary but final}^ 

As to the proper way of framing a decree under this rule, see Form No. 33, 
Appendix D, Schedule I.'® 


3. Rule applies only where specific interest in land is claimed. — This 
rule applies only to suits for land or other property in which the plaintiff has a sped fic 


[See also (’21) AIR 1921 Lah 85(88) : 2Lah888. 
(Claim not contested — Must be granted.) 

(’28) AIB 1928 Mad 1C8 (1G9). (Do. Absence of 
issue, no ground for refusal.)] 

6. (’81) AIR 1931 All 429 (482) : US All 951 (SB). 
(’97) 19 All 165 (161 to 165) : 24 Ind App 22 (P C). 

(Under the Code of 1982). 

(’37) AIR 1937 Mad 46 (48) : I Ij R (1987) Mad 
284. (AIR 1918 Mad 484, Followed.) 

7. (’38) AIR 1938 Cal 554 (5.58). (In this case 
plaintiff precluded from obtaining hhas possession 
bj a revenue sale during pendency of suit— B'eldl, 
entitled to mesne profit till date of sale.) 

8 . (*87) AIR 1937 All 86 (89). (Preliminary decree 
not necessary where the exact amount has been 
ascertained.) 


9 . (’37) AIR 1937 Mad 46 (48) : 1 LB(1937)Mad 
284. 

10 . (’88) AIB 1938 Mad 727 (729) : I L B (1988) 
Mad 1050. 

11. (’34) AIR 1934 Cal 503 (604). 

12 . (’81) AIR 1931 Mad 717 (718) : 64 Mad 980. 

13 . (’29) AIR 1929 Cal 383 (388, 884). 

(’14) AIB 1914 Cal 804 (804). 

(’14) AIR 1914 Mad 526 (682) : 18 Ind Oas 686 
(591) ; 37 Mad 186. 

(’14) AIR 1914 Cal 60 (68). 

(’16) AIR 1916 Mad 767 (767). (Decree for pp««te- 
sion alone can be executed.) 

14 . (’25) AIR 1926 Mad 1276 (1276). 

15 . (’18) AIB 1918 Oal 742 (748). 
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interest. It will not apply, for instance, to a suit by a member of a Hindu joint family, 
for a partition of the joint property inasmuch as the plaintiff has no specific interest in 
such property until decree,^ and the defendants cannot be said to be in wrongful 
possession of any property of the plaintiff. Where, however, the family has been living 
under a clear arrangement that the members are entitled, not as an ordinary Hindu 
family, but in specific and definite shares, the right to mesne profits will arise if the 
enjoyment of those shares is, in any way, disturbed.^ 

Apart from this rule, however, a member of a joint Hindu family who is excluded 
from participation in the profits of the family property may be entitled to an account of 
the management of the property from the persons in possession and to a share of such 
profits. Such a rigjit is not a right to mesne profits received by a person in wrongful 
possession, but is appurtenant to the plaintiff’s right under Hindu law in his share of 
the lands.® In fact a member of a Hindu family suing for jmrtition and for profits is 
really suing for an account of the pro fits received by the manager or the jiersons in 
possession, so that the proceeds bo received by the latter, which are also divisible 
property, may be divided and his share therein also given to him.^ * 

4. Enquiry an to mesne profits is no longer a proceeding in execution. — 

The assessment of mesne profits is, under the present rule, a proceeding in the suit, and 
it has nothing to do with the execution department.' The enquiry is a continuation of 
the suit which results in a final decree.® No application for the ascertainment of mesne 
profits can be entertained in the execution department under the present Code.® But, 
if the Court passing the decree erroneously gives a direction to the plaintiff to apply 
for the ascertainment of mesne profits in execution, is such a direction ultra vires and 
is the executing Court bound to ascertain such profits? The High Court of Calcutta 
held in the undermentioned case' that such a direction is ultra vires and that the 


Note 3 

1. (’86) 14 Cal 498 (.509) : 14 Ind App 37 (P C). 
(’75) 1 Bom 661 (570). 

(’13) 21 lud Can 590 (591) : 9 Nag L R 145. 

[But tee (’19) AIR 1919 Mad 868 (868). (Where 
the point was conceded, the euit does not soeiii 
to be one for partition tetween coparceners.)] 

2. (’89) 16 Cal 397 (412) : 16 Ind App 71 (P 0). 

3. (’23) AIR 1923 Mad 147 (149, 1.50): 46 Mad 47- 
(’93) 17 Bom 271 (279). 

(’84) 7 Mad 564 (569). (Manager bound toaccount 
to infant plaintiff suing for partition.) 

4. (’23) AIR 1923 Mad 147 (149) : 46 Mad 47. 
(’78) 2 Mad 128 (137). 

(’80) 5 Bom 689 (.595). 

[See (’95) 19 Bom 632 (636, 537). (The words 
“mosne profits" in this decision must be taben 
to have been used only in the sense of a right 
to accotint.)] 

[See also (’82) 6 Mad 286 (288, 289) : 9 Ind App 
126 (PC).] 

Note 4 

1. (’81) AIR 1981 All 638 (689). 

(’34) AIR 1934 All 465 (467). 

(’28) AIR 1928 Pat 278 (279). (Court can appoint 
a commissioner to ascertain mosne profits.) 

(’27) AIR 1927 Oudb 220 (220). 

[See (’92) 14 All 631 (686). (The direction for 
ascertainment need not bo contained in the 
decree.)] 


2. (’25) AIR 1025 All 588 (589) : 47 All 543. 

(’34) AIK 1984 All 465 (467). 

(’28) AIR 1928 Bom 236 (287) : 62 Bom 360. 

(’09) 4 Ind Cas 1040 (1041) : 33 Mad 78. 

(’27) AIR 1927 Mad 71 (72). 

(’26) AIR 1920 Cal 175 (175). 

(’10) 5 Ind Cas 272 (2731 (Cal). 

(’17) AIK 1917 Pat 334 (.335): 2 Pat L Jour 394. 
(’25) AIR 1925 P C 117 (117) : 4 I5it 607 : 62 Ind 
App 188 (rc). (Under oldCode,onoinoxocution.) 
(’03) 25 All 385 (387). 

(’91) 13 All 63 (64, 65) : 17 Ind App 150 (PC). 

(’99) 24 Bom 845 (349, 3.50). 

(’88) 8 Mad 137 (139). 

(’92) 19 Cal 182 (136). 

(’86) 14 Cal .50 (63, 64). 

(’07) 6 tlal L Jour 462 (467). 

(’79) 4 Col 629 (632). 

(’76) 26 Sulh W R 270 (270). 

(’74) 21 Bath W R 212 (218). 

(’14) AIR 1914 Col 60 (63). 

(’88) AIR 1988 Bom 820 (321). 

3. (’ll) 11 Ind Cas 939 (940) : 39 Cal 220. 

(’19) AIR 1919 All 193 (194) : 41 All 617. 

[But see (’98) 17 Bom 85 (39). (Decision under 
old law.)] 

4. (’18) AIR 1918 Col 742 (743). (Second applies- 
tion for ascertainment of mesne profits when the 
first application is dismissed for default will 
not lie.) 


0. 20 R. IK 
Notes 8~4 
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0. 20 fit 12 executing Court can decline to carry out the direction. But in a recent caae^ the same 
HotM 4hB High Court has held that such a decree might be a wrong decree, but is valid so long 
as it is not corrected by proper proceedings. The High Courts of Bombay^ and Madras^ 
have, on the other hand, held that the decree is not a nullity but that the case was one 
of a mere irregularity in the exerciu of jurisdiction, and that the executing Court is 
bound to enquire into the mesne profits as per the direction in the decree. It has been 
held by the Allahabad High Court^ that a direction by the trial Court to the executing 
Court to ascertain mesne profits is a nullity. 

Applying the principle laid down by the Judicial Committee in Lachminarain 
V. Balmakund^ that when once a preliminary decree has. been passed the suit cannot 
be dismissed unless and until the decree is varied or reversed in appeal, the High 
Courts of Madras'^ and Patna^^ have held that a suit cannot be dismissed for default 
in prosecuting an application for the ascertainment of mesne profits under this rule. 

After a preliminary decree, the practice is that the suit is adjourned to a definite 
date for further hearing.^^ 


S/Mesne profits. — The expression '*mesne profits’* is defined by Section 2, 
clause (12), ante as : 

" The profits which a person in wrongful possession of property actually received or might, 
with ordinary diligence, have received therefrom, together with interest on such profits but shall 
not include profits due to improvements made by the person in wrongful possession.” 

The object of awarding a decree for mesne profits is to compensate the person 
entitled to be in possession for his having been kept out of possession and thus deprived 
of the profits of the property,' Hence, it is only a person who is entitled to actual 
possession that can claim mesne profits.* On the other hand, the very foundation of the 
cause of action for mesne profits is wrongful possession of the defendant.* No decree 


5. (’84) AIR 1934 Cal 472 (474)., 

[See also (’88) 42 Cal W N 748 (751).] 

€, (’29) AIR 1929-jBom 217 (218, 219). 

also (’38) AIR 1938 Bom 320 (321). (The 
Court which is directed to make the inquiry in 
execution oiigii t merely to doterniino the amount 
and not pass an order for its recovery. It is for 
the trial Court to pass a final decree for recovery 
of the amount due.)] 

7. (’80) AIR 1930 Mad 30 (31, 35) : 58 Mad 838. 
S. (’38) AIR 1938 All 446 (446 ):IIjR (1038) All 658. 

9. (*24) AIR 1924 P C 198 (200) : 4 Pat 61 : 61 
Ind App 321 (PC). 

The undermeniicnied cases before the decision 
of the Privy Council arc no longer good law : 
(*19) AIR 1919 Pat 581 (583). 

(’19) AIR 1919 Gal 71 (72). 

<’01) 28 Cal 242 (245). 

(’12) 15 Ind Cas 709 (710, 711) (Cal). 

10. (’28) AIR 1928 Mad 522 (528). 

(’24) AIR 1924 Mad 473 (478, 474). 

(*28) AIR 1928 Mad 1166 (1166, 1168). (With- 
drawal without leave of the Court of an application 
for mesne profits— No bar to fresh application.) 

11. (’26) AIR 1926 Pat 141 (142) : 5 Pat 223. 

12. (’26) AIR 1928 Mad 1165 (1168). 

Note 5 

1. (’01) 28 All 252 (255). 

<’66) 11 Suth W B 88 (84). 

<’69) 11 Suth W R 25 (26). 

<*68)9Suth WR 457 (458). 


(’16) AIR 1916 Mad 828 (330). 

(’94) 21 Cal 244 (247). (Trespasser liable to person 
entitled to possession though not owner.) 

(’88) 12 Bom 416 (418). (” Mesne profits ” is 
different from a periodical payment in ceternum 
— Word “mesne” implies a terminus ad quern a.8 
well as a quot the terminus being usually the 
date of decree.) 

(’35) AIR 1935 Lah 379 (380, 381). 

[See (’35) AIR 1935 Pat 80 (81). (‘Mesne profits’ 
may mean damages, i.e., compensation for what 
the person entitled to possession has lost by the 
wrongful act of the defendant or it may mean 
the actual profits received by the defendant — 
Distinction Ixjtween these two ideas is kept in 
English law in the terms “damages” and ‘‘ ac- 
count of profits* ’ but is often forgotten in India .)] 

2. (’35) AIR 1935 Lah 879 (380). 

3. (’27) AIR 1927 Cal 182 (189) : 68 Cal 992. 

(’82) AIR 1932 Cal 600 (616, 617) : 59 Cal 859. 

(’38) AIR 1983 Mad 825(880) : 57 Mad 49. (Court 

has only to see whether possession of defendant 
is wrongful — It is not justified in going farther 
and inquiring into degree of defendant’s miscon- 
duct or culpability.) 

(’17) AIR 1917 Cal 107 (112). 

(1864) 1864 Suth W R Gap No. 880 (881). 

(’22) AIR 1922 Oudh 91 (92) : 25 Oudh Cm 2. 
(Voidable transaction— -When avoided, is treated 
as void from the outset.) 

(’28) AIR 1928 Pat 666 (566) ; 7 Pat 491. . 
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for mesne profits can therefore be passed against a person who is not in possession at 0. 20 R. 12 
all,* or who is in rightful possession.® But possession through another, such as a “tenant,” Note S 
is sufficient to create liability for mesne profits if such possession is wrongful.^' 

The following cases are instances of rightful possession — 

(1) The possession of a possessory mortgagee so long as the mortgage subsists.^ 

(2) The possession of the defendant against whom a conditional decree has 

been passed to the effect that on payment of a certain sum the plaintiff 
is to get possession and such payment has not been made.^ 

(3) The possession of a co-sharer of joint property, in the absence of proof of 

ouster or exclusion of another co-sharer.® 

(4) The ixjssession of a person who htas entered on the land as a trespasser, 

but from whom the owner has accepted rent.^® 


The following cases are instances of wrongful possession — 

(1) The possession of a mortgagor after the date of a foreclosure decree 

against him.^^ 

(2) The iKJSsession of a person declared by a decree to bo in wrongful 

possession.^^ 


(’16) AIR 191G Mad 497 (498). 

(’72-’92) 1872-1892 Low Bnc Rul 451. 

(’67) 7 Suth W R 225 (226, 228). 

(T>6) 5 Suth W R 219 (220). 

(’67) 8 Suth W R 172 (174). 

(’39) AIR 1939 Nag 23 (26). (Plaintiff in claim 
suit establishing his title to property — Possession 
of auction-purchaser becomes wrongful so far as 
mesne profits are concerned — Plaintiff is enti- 
tled to claim mesne proffts from him.) 

(’36) AIR 1936 Oal 629 (687). (Whore a settlement 
by the Government is ultra vires^ the possession 
of the person claiming under the Government is 
wrongful possession and the Government is lia- 
ble for mesne profits to the person dispossessed.) 
(’39) AIR 1939 All 529 (533). (It is not necessary 
that possession in order to bo wrongful for pur- 
poses of a claim for mesne profits must have 
been obtained in consequence of some improper 
act.) 

4. (’17) AIR 1917 All 117 (118). 

[See (*86) AIR 1936 lilad 137 (137). (Plaintiff 
obtaining docree for possession against defen- 
dant — Defendant obtaining stay of execution 
is liable for mesne profits till possession is 
delivered although he may not himself bo in 
possession — Mere fact that he says that he is 
willing that plaintiff should take possession is 
not enough.)] 

5. (’99) 9 Mad L Jour 163 (164). 

(’34) AIR 1934 Lah 322 (323). 

(’21) AIR 1921 Mad 609 (610). 

(’94) 17 Mad 251 (252, 258). (Defendant’s posses- 
sion under revenue sale not wrongful — No 
liability for damages, but to an account of 
stewardship.) 

(’3G) AIR 1986 Bom 276 (277). (Possession of 
person purchadng land with notice of prior con- 
tract for sale of land to another person is not 
wrongful.) 

[See dleo (’06) 8 Oal L Jour 182 (186, 186). (Pos- 


session in execution of decree subsequently set 
aside.)] 

6 . (’36) AIR 1930 Cal 629 (637). (Where a settle- 
ment by the Government is ultra vireSt the 
possession of the person claiming under the 
Cfovernment is wrongful possession and the 
Government is liable for mesne profits to the 
person dispossessed.) 

(’35) AIR 1935 P C 49 (50) ; 62 Cal 499 : 62 Ind 
App 53 (P C). 

7. (’30) AIR 1930 Rang 152 (152). 

8 . (’18) AIR 1918 P C 118 (120) ; 41 All 63 : 45 
Ind App 284 : 21 Oiidh Cas 228 (P C). 

(’21) AIR 1921 Nag 132 (132). 

9. (’33) AIR 1933 Nag 316 (317) : 30 Nag L R 71. 
(’31) AIR 1931 P G 209 (211) ; 51 Ind App 299 : 

11 Pat 22 (P C). (But compensation can be 
awarded, though not mesne profits.) 

(’71) 6 Beng L R App 70 (71, 72). 

(’68) 3 Agra 11 (12). 

(’26) AIR 1926 Cal 860 (8G1). 

(’14) AIR 1914 Cal 209(210). (Where there is ous- 
ter, the ousted person can sue for mesne profits.) 
(’29) AIR 1929 Nag 291 (294). (Do.) 

(’85) AIR 1935 Cal 478 (481). 

[See (’35) AIR 1935 Pat 80 (81, 82). (Suit for 
partition by Hindu coparcener— Until actual 
partition ho is not entitled to mesne profits — 
But from date of institution of suit, ho is enti- 
tled to an account of the profits of the property 
allotted to him on partition as ho is entitled to 
partition of the property as it is at the date of 
the institution of the suit— But the account 
must be taken in the partition suit itself and 
not by a separate suit.)] 

10. (’24) AIR 1924 P 0 213(216) : 46 All 728 : 51 
Ind App 326 : 27 Oudh Cas 208 (P C). 

11. (’69) 12 Buth W R 86 (80). 

(*74) 22 Suth W R 639 (540). 

(»88) 12 Oal L Rep 479 (488, 484). 

12. (1866) 4 Suth W R Miso App 7 (7). 

80P0. 118. 
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(3) The possession of a defaulter after the confirmation of the sale of the 

property under the Bengal Revenue Sales Act.^® 

(4) The possession of a person against whom a decree for possession has been 

passed. 

(5) The possession of the vendee after the pre-omptor has become entitled 

to possession, that is, immediately on depositing the purchase-money.^'^ 
Where A, the manager of a joint Hindu family, alienates the family property 
for no necessity to X, and at the instance of B, another member of the family, the sale 
is held not binding on him, is X liable for any mesne profits and if so from what 
date ? If, as has been seen in Note 3 anU^ B can have no specific interest in the 
family property until partitipn and consequently cannot sue the manager for past 
mesne profits under this rule, it is conceived, he cannot also on the same grounds claim 
mesne profits from a purchaser from the manager until partition. It will also follow that 
after the institution of a suit by B for partition and mesne profits, his share becomes a 
specified interest from that date and mesne profits can be awarded against the purchaser 
from that date. This is the result arrived at in the undermentioned cases, but 
the grounds of the decision therein, it is respectfully submitted, are not correct. 
These cases proceed on the view that possession under a voidable sale is rightful 
possession until set aside and that therefore mesne profits can be awarded only from the 
institution of the suit where the plaintiff repudiates the transaction. Where a transac- 
tion is held not binding on a person and is therefore set aside against him, it must be 
deemed to be not binding on him from the very beginning of the transaction and not 
merely from the date of suit. In Satgur Prasad v. Harnarain Das,^'^ where A sued B 
for setting aside a deed executed by to B on the ground of undue influence and fraud, 
it was held by their Lordships of the Privy Council that if the document was set aside, 
the defendant would bo liable for mesne profits from the date when he got into posses- 
sion under the deed, and not merely from the institution of the suit. It has been held 
by the Madras High Gourt^® that, after the above decision of the Privy Council, it cannot 
be laid down as a general proposition that, where a person is in possession of property 
under a voidable transaction and a suit is brought against him to avoid the transaction 
and to get possession, there is no right to claim mesne profits prior to the date of the 
suit and that it must depend upon the circumstances of each case whether the plaintiff 
has been guilty of such conduct as to disentitle him to past profits. 

Extent of liability. — The period for which mesne profits can be awarded is 
clearly confined to the period during which the defendant was in possession^^ or to the 
period during which he was active in keeping the plaintiff out of possession.*® Thus, if 
the defendant is deprived of possession by virtue of an order of attachment under 


13 . (’81) AIR 1931 Gal 805 (806). 

14 . (*27) AIR 1927 Nag 9 (10). (Decree for posses- 
sion under S. 9 of the Sp^idc Belief Act.) 

(’86) AIR 1986 Mad 187 (187). 

(’85) AIR 1985 Gal 206 (208) : 62 Gal 217. 

[See also {1815) 23 Suth W R 226(226). (Pos- 
session by intermediate holders is wrongful.)] 

15 . (’86) AIR 1936 AU 549 (658). 

IS. (’17) AIR 1917 All 479 (480, 481) : 39 AU 61. 
(’24) AIR 1924 Mad 81 (88) : 46 Mad 815. 

(’18) AIR 1918 Mad 178 (180). (AIR 1917 All 479, 
Relied on.) 

17 . (’82) AIR 1982 P 0 89 (91) ; 59 Ind App 147 ; 
7 Luck 64 (P C). 


18 . (’86) AIR 1986 Mad 887 (893) : 1 L R (1987) 
Mad 66. 

19 . (’31) AIR 1981 Gal 663 (664). 

(’19) AIR 1919 Gal 167 (167). 

(’67) 8 Suth W R 450 (450). 

(”68) 10 Suth W R 486 (487). 

(’18) 21 Ind Gas 590 (592) : 9 Nag L R 145. (As 
against a wrong-doer possession relates back to 
the time when the right to enter accrued.) 

(’79) 7 Ind App 38 (61) : 2 Mad 128 (P 0). 

20. (’74) 21 Suth W R 246 (246, 247). . 

(’74) 21 Suth W R 269 (270). 

(’71) 15 Suth W B 221 (222). (Mere obstmotion 
without dispossession not enough.) : 

(’69) 1 N W P H 0 R 278 (274). 
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Section 146 of the Code of Criminal Procedure, or is dispossessed by another 
trespasser, he cannot be held liable for the period during which ho had no possession. 
A transferee from the defendant pendente lite is liable for mesne prohts^^ but his 
liability starts only from the time he entered into possession!^ Where a preliminary 
decree gives the plaintiff mesne profits before suit but does not specify the exact date 
from which the mesne profits are to be assessed, the decree entitles the plaintiff to 
mesne profits before suit for such period as the law entitles him to, e., for three years 
before the suit.®® 

Principles relating to assessment. — “Mesne profits,** observed Lord Hobhouso 
in delivering the judgment of the Board in Orish Chunder v. Shoshi Shikreswar, 
[I. L. R. 27 Calcutta 951 (967) P. C.], “are in tho nature of damages which the Court 
may mould according to the justice of tho case.**®® The assessment of mesne profits is 
therefore a matter for the exercise of judicial discretion in each case.®^ The question 
to be decided is the amount of profits which the wrongdoer while in possession received 
or which without wilful default he might have received.®® The test is, as pointed out 


21. (»24) AIR 1924 Cal 1010 (1012) : 61 Cal 853. 
[fifed also (’24) AIR 1924 Mad 224 (225). (Suit for 

moaue profits by party defeated in S. 145 pro- 
ceedings — Need not vacate Magistrate's order,)] 

22. (’97) 24 Gal 413 (41C). 

(’23) AIR 1923 Nag 103 (105) ; 18 Nag L R 195. 
(’69) 11 Suth W R 444 (444). (Third party attach- 
ing and getting possession of land in dispute in 
satisfaction of some claim against defendant.) 
(’17) AIR 1917 Cal 107 (109). (Trespasser’s heir 
not liable lor period during which possession was 
with executor.) 

23. (’ll) 11 Ind Gas 939 (939, 940) : 39 Gal 220. 

24. (’21) AIR 1921 Fat 102(102); 6 Pat L lour 166. 

25. (’38) AIR 1988 Cal 568 (566). 

26. (’88) 40 Pun L R 443 (446). 

[5ss also (’SB) AIR 1988 AU 8 (10, 11) : I L R 
(1938) All 71. (‘Mesne profits’ is nnliquidated 
damages — A claim for mesne profits is not a 
claim in respect of a ‘debt’ within S. 7 (1) (b), 
U. P. Encumbered Estates Act, 1984.) 

(’37) AIR 1987 Pat 668 (571).] 

27. (’31) AIR 1931 Mad 650 (651, 652) : 54 Mad 
955 (PB). 

(’67) 8 Suth W R 447 (447). 

(’02) 29 Gal 622 (625). 

(’18) AIR 1918 Mad 178 (180). 

(’78) 3 Cal 645 (663) (PC). 

(’81) 6 Gal 794 (808). 

(■76 1 Mad 69 (83, 84) : 3 Ind App 154 (PC). 

(’74) 22 Suth W R 406 (407). 

(’75) 23 Suth W R 99 (102) : 2 Ind App 48 (PC). 
(’16) AIR 1916 Mad 14 (17). (A executing a sale 
de^ to B and giving possession but not regis- 
tering the sale deed — Subsequent suit by A for 
mesne profits from B — No mesne profits wore 
•award^.) 

(’23) AIR 1923 Nag 65 (66). (Court bound to 
enquire.) 

(’ll) 21 Mad L Jour 965 (968). (Respective in- 
come of ]^utiS and defendant in one /asK is 
prime facie evidence.) 

(’75) 23 Suth W R 16 (16). (To be decided upon 
evidence.) 

(’94) 7 0 P L B 60 (61). (And not by striking 


average.) 

(’23) AIR 1923 Bom 37 (38, 89). (No evidence to 
show receipt of profits — No decree can be 


(’69) 12 Suth W R 104 (105). (Case of landlord 
dispossessing ryot.) 

(’71) 15 Suth W R 428 (428). (Do.) 

(’08) 80 Cal 536 (588). (Do.) 

(’23) AIR 1923 Bom 398 (398). (Tenant bolding 
over.) 

(’14) AIR 1914 All 1 (2). (Do.) 

(’28) AIR 1928 Sind 173 (174). (Held, tenant lia- 
ble for mesne profits.) 

(’91) 18 Cal 540 (544) (PC). (Mesne profits relat- 
ing to alluvial land — Court can presume culti- 
vation.) 

(’89) 16 Cal 40 (60, 61) ; 15 Ind App 195 (PC). 
(Minor liable fur mesne profits.) 

(1864) 1 Suth W R Miso 20 (20). 

(’71) 16 Suth W R 294 (294). 

(1865) 2 Suth W R Misc 60 (50). (Award limited 
to the amount claimed in plaint.) 

(’80) 6 Cal 472 (475). 

(’83) 9 Cal 112 (115, 116). (Court can award more 
than is claimed provided the deficient court-fee 
is paid.) 

(’82) 8 Cal 295 (297). (Do.) 

(’66) 5 Suth W R 127 (128) (PC). (Court cannot 
give mesne profits more than claimed although 
a greater amount may be proved.) 

(’71) 16 Snth W R 61 (62). (Do.) 

(’67) 7 Suth W B 140 (141). 

(■68) 9 Suth W R 217 (218). 

(’71) 16 Suth W B 302 (302). 

(’34) AIR 1984 All 465 (469). 

[See (1837) 2 Moo Ind App 72 (80, 81, 82) (PC). 
(For actual mode of calculation.)] 

[But see (’70) 14 Suth W R 82 (83).] 

28. (’80) AIR 1930 Cal 808 (810). 

(’27) AIR 1927 Cal 182 (185, 189) : 53 Cal 992. 
(’13) 19 Ind Cas 974 (978) (Cal). 

(’12) 16 Ind Cas 1 (2) (Cal). 

(’ll) 11 Ind Cas 604 (606) (Cal). 

(’84) 10 Cal 785 (791) : 11 Ind App 88 (PC). 

(’21) AIR 1921 Cal 363 (866). 
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Oi 20 B. 12 by their Lordships of the Judicial Committee, not yrhat the plaintiff has lost by bis 
Notes exclusion but yrhat the defendant has or might reasonably have made by his wrong. 

ful possession.^ What the plaintiff might have made, or the character of possession 
before trespass, can only be relevant as evidence of what the defendant might with 
ordinary diligence have received.''"’ A trespasser cannot say that he kept the land waste 
and that therefore he is not liable for mesne profits.’'^ 

The principles by which the Courts should be guided in awarding and assessing 
mesne profits are that the possession which has been wrongfully retained should not 
be a source of profit to the wrongful possessor, and that the poi'son wrongfully kept 
out of possession is put in the same position financially as if right had been done.^ 

Where the trespasser is in actual possession, the mesne profits should be awarded 
on the basis of the actual profits received or which might have been received with 
ordinary diligence less the deductions referred to in the undermentioned case.’"’ Where, 
however, the trespasser is not in actual possession, but has himself leased the property 
to third persons, he will be liable only to the extent of the rent which he actually received 
from his lessee, unless it can be shown that ho might, with ordinary diligence, have 


(’19) AIR 1919 Cal 917 (918). 

(’68) 9 Suth W R 374 (375). 

(’67) 8 Suth W B 103 (104, 105). 

(186.5) 2 Suth W R Wise 10 (11). 

(’66) 5 Suth W B Wise 37 (38). 

(’70) 14 Suth W R 294 (295). 

(’03) 25 All 266 (269). 

(’88) 10 AU 15 (19). 

(’80) 2 All 651 (653. 654). 

(’67) 2 Agra MUo 6 (6). 

(1862-64) 1862-64 Suth W B 40 (41) (FB). 

1 Hay 5'77 : Marsh 201. 

(’25) AIR 1925 Mad 297 (297, 299). 

(’98) 8 Mad L Jour 273 (274). 

(’16) AIR 1916 Mad 328 (330). 

(•21) 62 Ind Cas 25 (27) (Pat). 

(’21) AIR 1921 Pat 102 (102, 103); 6 Pat L Jour 166. 

(’06) 1906 Upp But Bui Civil Ptoceduta 60. 

(’28) AIR 1928 Rang 102 (106) : 6 Rang CO. 

29. (’30) AIR 1930 P C 82(83) : 57 Ind ApplOS 
: 9 Pat 621 (PC). 

(’32) AIR 1932 Cal 600 (619) : 59 Cal 859. 

(’33) AIR 1933 Nag 316 (318) : 80 Nag L R 71. 

(’29) AIR 1929 P C 300 (302, 803) 56 Ind App 

290 : 57 Cal 1 (P C). 

(’89) AIR 1939 Nag 28 (26). 

(’86) AIR 1936 Cal 22 (24). (Assessment of mesne 
profits with reference to kabuliats filed by parties 
and rents recorded in settlement khatian — 
Principle is correct.) 

(’38) 40 Pun L B 448 (446). (But the application 
of this general rule to a particular case will 
depend on its own peculiar facts — ‘Mesne pro- 
fits’ ate in the nature of damages, which the 
Court may mould according to the justice of the 
and in determining the mode of assessment 
it is necessary for the Court to ascertain the 
nature of the plaintiff’s poesession before ouster 
and the chexacter of the property.) 

Th» foUomng eases cannot be considered good 

lam after the Privy Council decision : 

m)dC»1889(888). 

(’75) 98 Bath WB 108 (108). 


(’69) 11 Suth W R 461 (461). 

(’72) 17 Suth W R 267 (258). 

(’68) 10 Suth W R 463 (463). 

(’99) 3 Cal W N 748 (749). 

(’69) 11 Suth W R 533 (533). 

(’69) 12 Suth W R 52 (54). 

(’71) 7 Beng L R 175 (178). 

(’75) 24 Suth W R ’271 (272). 

(’72) 17 Suth W R 348 (348). 

(’71) 16 Suth W R 21 (22). 

(’70) 13 Suth W B 37 (37, 38), 

(’9.5) 8 C P H R 58 (60). 

(1862) 1862 Beng L R Sup Vol 1004a. 

(’74) 22 Suth W R 126 (128). 

(’67) 8 Suth W R 101 (102). 

(’73) 19 Suth W B 125 (126). 

(’60) 5 Suth W R Misc 35 (35). 

30. (’30) AIR 1980 P C 82 (88) : 9 Pat 621 : 67 
Iiid App 105 (P C). 

(’33) AIR 1933 N.ag 316 (318) : 30 Nag L R 71. 
(Defendant habitually cultivating the land — 
But in view of the imminence of the suit letting 
it out — The profits th.it he might have made 
with due diligence must be calculated on the 
basis of actual cultivation and not on the rental 
value.) 

(’08) 85 Cal 1000 (1005). 

31. (’16) AIR 1916 Mad 328 (330). 

32. (’17) AIR 1917 Pat 421 (422). 

33. (’26) AIR 1926 Cal 847 (847). 

I ’34) AIR 1934 Cal 503 (505). 

’02) 6 Cal W N 782 (784). 

’87) 4 Cal 666 (569). 

I ’28) AIR 1928 Cal 474 (476). 

’23) AIR 1923 Nag 64 (64). 

’09) 12 Oudh Cas 164 (156, 166). 

.’82) 8 Cal 832 (885) : 9 Ind App 1(F 0). 

’68) 9 Suth W R 446 (447) (F B). 

.’26) AIR 1926 All 404(404,406). (“Futuntteene 
profits from date of snifinclndeealsoeollectioiis 
by defendants after suit for arrears fboogh dne 
for periods before suit.) 

[See alee (’80) AIB 1980 Ondh 61 (69). (Do.)] 
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received more rent.^ And yrima facie it is fair to infer that a person in possession of 
land may by ordinary diligence get rent for it according to the prevailing rates for such 
land and that the true owner wrongfully dispossessed has been a loser by that amount.^^ 
But the lessee himself will, it is conceived, be also liable, as a person in wrongful 
possession, to the extent of the actual profit realised by him.^ 

Illustratim 

B trespasses upon the land belonging to A and subsequontly lets it oat to C for a rental of Hs. 800 
per annum. C gets a gross profit of Rs. 700 and the expenses of cultivation amount to Rs. 150. sues 
B and G for possession and mesne profits. B will bo liable to pay A Rs. 300, the rent which he received 
from C, and 0 will be liable for Rs. 250, the net profit realised by him after deducting the expenses of 
cultivation and after deducting the rent paid to B, But B and G cannot bo made liable jointly and 
severally, for the total of the profits realised by both of them togcther.37 

Where two or more persons are in wrongful ]X)S8ession of the plaintiff’s land, a 
decree for mesne profits may be passed jointly and severally against all the trespassers 
who may have jointly kept the plaintiff out of possession for any particular period, 
leaving them to have their respective rights adjusted in a separate suit for contribution; 
or the respective liabilities of such trespassers may be ascertained in the plaintiff’s 
suit against them, and a decree on the basis of such several liabilities may be passed 
as against the respective trespassers in i)laintiff’s favour.**^ 

Deductions, — Tn awarding mesne profits it is proper that the following 
deductions should be made from the gross profits of the defendant in possession^® : 


34 . (’29) AIR 1929 T? G 800 (303) : 56 Ind App 
290 : 57 Cal 1 (PC). 

(’84) AIR 1984 Cal 508 (505). (Decree against 
Secretary of State and hia tenants — As against 
Secretary of Stato basis is that of rent actually 
received by him.) 

(’26) AIR 1926 Cal 1233 (1234, 1235). 

(’26) AIR 1926 Cal 800 (801). 

(’27) AIR 1927 Rang 116 (117). 

(’08) 9 Suth W R 445 (447). 

(1802) 1862 Beng Tj R Sup Vol 1004?i (1004u). 
(’91) 18 Cal 99 (107) : 17 Ind App 90 (PC). 

(’66) 1 Agra Alisc 17 (18). 

(’72) 17 Suth W R 150 (157). 

(’08) 7 Cal Ti Jour 197 (199, 200). (Khamar land.) 
(’71) 16 Suth W R 258 (259). (Julkar land.) 

(’ll) 10 Ind Caa 312 (313) (Cal). (Godown.) 

(’35) AIR 1935 P C 49 (50) : 65 Ind App 53 : 02 
Cal 499 (PC). (The person in wrongful posses- 
sion is not liable for failure to realise the highest 
possible rates of rent and premium from the 
tenants—It is enough if taking account of both 
rent and premium, if any, a fair return has 
been realised from the land.) 

(’35) AIR 1935 Cal 206 (207) : 02 Cal 217. 

[But fee (’18) AIR 1918 Nag 89 (89). (Trespasser 
held liable to actual profits though ho had 
leased the land to another — This is not good 
law.)] 

35. (’38) AIR 1983 Mad 825 (828) : 57 Mad 49. 

36. This can be inferred from the Privy Council 
decision in (’29) AIR 1929 PC 300 (308): 56 Ind 
App 290 ; 67 Oal 1 (PC). 

(’81) AIR 1981 Oal 802 (804). 

('80) 6 Gal L Rep 857 (869). 

37 . (’29) AIR 1929 P 0 800 (808) : 67 Gal 1 : 56 
Ind App 290 (PC). (Reversing AIR 1927 Gal 182 


on this point.) 

(’20) AIR 1920 Pat 747 (748). 

(’81) 9 Cal li Rep 1 (5, 6). 

(’10) 6 ind Cas 09 (72, 73) : 37 Cal 550. (Effect of 
release of some of the joint tort-feasors consi- 
dered.) 

(’10) 8 Ind Gas 707 (707) (Cal). (No combination . 
Ixitwecn the landlord and the tenure-holder ir» 
dispossessing the plaintiff established— No joint 
liability.) 

(1865) 2 Suth W R :\Iisc 51 (52). (The liability 
under the decree in this case was joint and 
several — However, it was hold that the cbiiiu 
must be limited to the particular lauds with 
which particular defendants were shown to have 
been connexted.) 

(’66) 6 Suth W R 113 (114, 115). 

(’66) 6 Suth \V K 230 (230). 

[Sec nho (’70) 14 Suth W R 76 (77).] 

(’70) 14 Suth W R 175 (170, 177), 

(’72) 17 Suth W R 148 (149). (Not only the 
zamindar but also the ijardar, who took izara 
of the suit land pending litigation, is liable fur 
mesue profits.) 

The following cases are no longer good law : 
(’09) 12 Suth W R 354 (355). 

(’80) 6 Cal L Rep 357 (359). 

[Sec also (’72) 17 Suth W R 148 (149). (Izardar 
liable with his zamindar.)] 

38 . (’82) AIR 1982 Cal 600 (017) : 59 Cal 859. 
(’33) AIR 1933 Cal 554 (568). 

(’73) 19 Suth W R 218 (219). 

(’82) 9 Cal L Rep 1 (4). 

39 . (’88) AIR 1988 P 0 189 (142) : 31 Sind L R 
840 : I L R (1937) Bom 388 : 64 Ind App 215 
(PC). (Mesne profits are not gross receipts.) 
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(1) Public charges such as Governmeni; rent, revenue or cesses which are 

made for the preservation of the estate 

(2) The cost of cultivation.^^ 

It was held in certain decisions"^^ that the expenses of collecting rents and 
profits cannot bo deducted unless the defendant entered upon the property under a 
bona fide claim of right. This view, however, has been held by the Calcutta High 
Court in a recent case^^ not to be good law after the decision of the Privy Council in 
Secretary of State for India v. Saroj Kumar Acharjyaf^ So, it has been held by the 
Calcutta High Court*® that even where the dispossession is wanton and malicious, in 
calculating the amount of mesne profits, collection charges are to be deducted from the 
the gross realization. The Allahabad High Court*^ has held that it is only where there 
has been a gross and contemptuous trespass that no deduction should be allowed for 
collection charges; but that where the defendant is a tenant holding over after the 
expiry of the term of his lease under the mistaken impression that he was entitled to 
a renewal of the lease, he is entitled to claim a deduction on account of collection 
charges. A deduction of 10 per cent., it has been held, can be allowed as collection 
charges where there is no specific evidence on the point.*^ But where the defendant has 
elected to let in evidence as to the actual charges of collection and the result of such 
evidence shows that the collection charges were less than 10 per cent., the defendant is 
not entitled to a deduction of 10 per cent.*® 

It has been held that in the case of endowed lands, the judgment-debtor is 
entitled to a deduction of the expenses incurred by him in carrying on the worship of 


40. (*94) 21 Gal 142 (148) : 20 Ind App 160 (PC). 
(Government revenue.) 

1*84) AIR 1984 Cal 508 (605). 

*11) 12 Ind Gas 885 (886) (Mad). 

1*02) 24 All 876 (880). (Tortious and malicious 
trespass — Expenses of collection of rents incurred 
by trespasser not allowed — 1 All 518, Followed.) 
(’01) 23 All 252 (2'55, 266, 269). (Ordinary tres- 
passer — Trespasser is entitled to charges of col- 
lection — 1 All 518 dieting.) 

(’80) 1 All 518 (521). 

(*88) 10 All 13 (14, 16). (Government revenue.) 
(*24) AIR 1924 Nag 427 (428) : 20 Nag L R 112. 
(*93) 17 Bom 35 (39). 

(’71) 16 Suth W R 171 (172, 173). 

(’17) AIR 1917 Mad 79 (79). (Government reve- 
nue.) 

(’09) 2 Iiid Gas 464 (465) (All). (Do.) 

[But tee (’79) 4 Cal 566 (569).] 

41. (’13) 18 Ind Gas 615 (616) (Mad). 

(*84) AIR 1934 Cal 503 (605). 

*19) AIR 1919 Pat 392 (392) : 4 Pat L Jour 301. 
1865) 3 Suth W R Misc 30 (80). 

(»01) 23 All 252 (256, 257, 259). 

(’35) AIR 1936 All 943 (946). 

[See also (1892) 1892 App Gas 75(89), McArthur 
V. Cornwall. (Followed in 28 All 262).] 

42. (’77) 1 All 518 (621) (FB). (Stuart, 0. J. 
dissc^nting.) 

(’88) 10 All 13 (15). (Possession tortious.) 

(1900) 22 All 262 (266, 266). (Possession not 
bona fide.) 

(’67) 7 Suth W R 280 (231). 

(’68) 9 Suth WR473 (474). (Allowance should bo 
made for expenditure of capital for extraordinary 
profits.) 


(*71) 15 Suth W R 208 (208). (Expenses allowed 
at 10 per cent.) 

1 Hay 677. 

(’29) AIR 1929 Oudh 65 (66). 

(’24) AIR 1924 Nag 427 (428): 20 Nag L R 112. 

(’68) 7 Suth W R 78 (78, 79). 

1 Hay 277. (Defendant cannot take credit for rent 
uncollected.) 

(’02) 24 All 876 (380). 

(’01) 23 All 252 (256, 259). 

(’68) 9 Suth WR457 (458). (Surunjamoo allowed.) 

(’09) 2 Ind Gas 464 (465) (All). (Trespasser bona 
fide.) 

(*98) 20 All 208 (209). (Expenses incurred in ob- 
taining decrees for rent — Not allowed.) 

(1900) 27 Cal 961 (969, 970): 27 Ind App 110 (PC), 
(Charges for collection allowed at 10 per cent.) 

(’12) 16 Ind Gas 866 (867) (Oudh). (Expenses 
allowed.) 

(’68) 9 Suth W R 369 (370). (Principle accepted, 
though percentage reduced.) 

[See also (’21) AIR 1921 Cal 699 (707). 

(’08) 7 Cal L Jour 197 (200).] 

43. (*88) AIR 1938 Cal 563 (568). 

44. (*85) AIR 1985 P C 49 (52) : 62 Ind App 53 : 
62 Cal 499 (PC). (8 Cal 332 (PC) and 27 Cal 951 
(P C), Followed.) 

45. (’88) AIR 1938 Gal 563 (568). 

46. (’87) AIR 1987 All 828 (388). 

47. (*35) AIR 1985 P C 49 (52) : 66 Ind App 58 : 
62 Cal 499 (PC). 

(’87) AIR 1937 All 328 (888). 

(*88) AIR 1938 Cal 568 (568). 

48. (’88) AIR 1988 PC 189(142): 82 SindLB49S 

(M). 
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fclie idols.*® Under Section 2, clause 12 ante, mesne profits will not include profits due 
to the improvements made by the person in wrongful possession.®® See also the under- 
mentioned case.®^ 

Onus of proof, — It is for the plaintiff who comes into Court with a claim for 
mesne profits to establish first his right to immediate possession.®® The onus of proving 
the amount of profits actually received is on the person receiving them; but the burden 
of proving the profits that the person in occupation might with ordinary diligence have 
received therefrom, is on the person claiming them.®® If the plaintiff lets in prima 
facie evidence to show that the profits were somewhere about the sum he alleges, the 
burden of proving that they were less, shifts to the defendant.®* 


6. Interest ^ormin^ part of mesne profits. — There was no definition of 
‘mesne profits* in the Code of 1859. The definition in the Code of 1877 did not include 
interest on mesne profits as part of mesne profits. But the Code of 1882 as well as the 
present Code includes interest as part of mesne profits.* But this does not mean that 
the Court is obliged, in every case, to award interest.® It may refuse interest having 
regard to the circumstances of the case.® The reason is that mesne profits are in the 
nature of damages which the Court may mould according to the justice of the case.* 
Under the old Code, where mesne profits were left to be ascertained in execution^ 
the executing Court could grant interest oven though the decree was silent in respect 
thereof.® Under the present Code, however, the executing Court is not empowered to 
ascertain the mesne profits and cannot award any interest where both the preliminary 
and the final decrees are silent on the matter.® The reason is that the duty of the 


49 . (’72) 17 Suth W R 208 (209). 

50. [See (’22) AIR 1922 PC 91 (93) (PC). (Thein- 
creased rent due to improvement to be deducted 
.although it was effected not by the person in 
actual possession at the time of the decree for 
possession but by a person who was in wrongful 
possession before him and from whom he obtain- 
ed possession.)] 

51 . (’88) AIR 1938 Pat 573 (574). (Where in 
consequence of a reversal of an execution sale, 
mesne profits .arc awarded to a tenant and against 
a landlord decree-holder, such mesne profits 
should not include the rent payable by the tenant 
to the landlord. Such rent is liable to bo deduct- 
ed from the mesne profits.) 

52. (*21) AIR 1921 Mad 42 (44, 4G); 44 Mad 987. 
(>74) 21 Suth W R 276 (276, 277). 

53. (’25) AIR 1925 Mad 145 (146) : 47 Mad 800. 
{’33} AIR 1933 Mad 825 (828) : 57 Mad 49. 

(’25) AIR 1925 Mad 297 (297). 

(’72) 18 Suth W R 251 (251). (Actual receipts to 
be proved by the person in wrongful possession.) 
(1865) 3 Suth W B Miso 25 (25). (Do.) 

(’28) AIR 1928 Mad 387 (889). 

(•35) AIR 1936 P C 49 (50) ; 02 Ind App 53 ; 62 
Cal 499 (PC). 

54. (’24) AIR 1924 Nag 117(118): 20 Nag LR 52. 
(’74) 21 Suth WR 269 (270). 

(’82) 8 Cal 343 (851). 

[See aUo (’70) 2 N W P H 0 R 217 (220). 
(Jamabandi papers filed by patwaris prima 
fade evidence of the profits of the estate.)] 

Note 6 

1. (’88) AIR 1938 P 0 189 (142) : 32 Sind L R 
492 (P 0). 


2. (’84) 10 Oal 785 (791) : 11 Ind App 88 (P 0). 
(’19) AIR 1919 Cal 184 (186). (Observations in 

6 Gal L Jour 462, Approved.) 

(1862) Marsh 105. 

(’38) AIR 19.38 Cal 563 (568). 

(’37) AIR 1937 P 0 143 (146, 146) : 16 Pat 382 : 
64 Ind App 240 : 31 Sind L R 360 (P C). 

(’37) AIR 1937 All 328 (333). (Where plaintiffs 
had been kept out of their money by conduct of 
defendants, it is only fair that defendants should 
pay a reasonable rate of interest upon the sum 
awarded.) 

3 . (’84) 10 Cal 785 (791) : 11 Ind App 88 (PC). 
(’26) AIR 1926 Cal 1233 (1235). 

(1900) 27 Cal 951 (967) : 27 Ind App 110 (P G). 
(’34) AIR 1934 All 465 (469). 

(’31) AIR 1931 Mad 513 (520). (Interest may be 
disallowed on special grounds.) 

(’16) AIR 1916 Mad 895 (896). (Power to order 
interest on mesne profits beyond three years is 
discretionary.) 

(’21) AIR 1921 Pat 430 (432). (Rate of interest on 
mesne profits.) 

4 . (1900) 27 Cal 951 (967) : 27 Ind App 110 (PC). 

5 . (1900) 27 Cal 951 (967) :27 Ind App 110 (PC). 
(’12) 17 Ind Cas 915 (916) (All). 

(’03) 25 All 275 (276). 

(’14) 18 Cal W N 76n. 

(’09) 2 Ind Cas 464 (465) (All). 

[See (*21) AIR 1921 Cal 699 (700).] 

[See also (’07) G Cal L Jour 462 (470, 471).] 

6. (*81) AIR 1931 Mad 660 (662) : 54 Mad 955 
(F B). (Overruling AIR 1927 Mad 964.) 

(1900) 22 All 262 (265). 
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executing Court is simply to carry out the decree and not to add to it or vary it in any 
way. But when the preliminary decree is silent as to interest, the Court can award 
interest in the final decree. 

If mesne profits are payable month to month or at intervals of other periods, 
then interest also should be calculated according to such periods.^ The rate of interest 
usually awarded by the Court is six per cent.® In the undermentioned decision,® the 
Calcutta High Court made a distinction between the period before the delivery of 
possession of the property to tlie plaintiff and the period after such delivery and held 
that while in respect of the former period a higher rate of interest should be paid, in 
respect of the latter period it was enough if the usual court-rate allowed on money 
decrees was paid. But this view has been criticised by the Privy Council® which has 
held that there is no reason for making any such distinction and that in the absence 
a statutory provision or a siiecial contract there is no ground for awarding interest 
on mesne profits at a higher rate up to the date of delivery of possession and at a lower 
rate subsequently. As to the period for which the interest should bo calculated, see 
the undermentioned cases.^^ Where under a redemption decree accounts are directed 
to bo taken as to the mesne profits payable by the defendant and it is also directed that 
the plaintiff should pay interest on the mortgage money from tlio date on which it fell 
duo to the date on which it was deposited in Court, it is proper that the plaintiff should 
be charged with counter interest on the amount thus due as interest from him.’® 

7. Value of mesne profits, if affects jurisdiction. — See Note 5 to Section 6 
and the undermentioned case.^ 


See aim the following cases under the old Code 
holding that executing Court cannot allow in- 
terest when trial Court is silent on the point: 
(’82) 8 Cal 332 (336, 330) (VC). 

(1900) 22 All 262 (264, 265). 

7. (’03) 25 All 275 (276). 

(’67) 7 Suth W B 173 (173), 

(’79) 4 Cal 882 (884). 

(’38) AIR 1938 Cal 568 (569). (When profits are 
a'lrnod or might have been earned by the wrong- 
doer yearly, interest on those profits must be 
calculated yearly and year by year.) 

8. (’22) AIR 1922 All 117 (118) : 44 All 579. 

(’21) AIR 1921 Cal 699 (707). (Dona fides of tres- 
passer to be considered when awarding interest.) 

(’07) 7 Cal L Jour 197 (201). 

(1841) 3 Moo Ind App 220 (227) (PC). (Court can 
award interest though not prayed in the plaint.) 
(’29) AIR 1929 Oudh 134 (145). (Rate of interest 
in the discretiou of Court. Twelve per cent, 
allowed.) 

(’79) 3 Cal L Rep 517 (619). (Interest can be cal- 
cukted upon the rental at the end of each year.) 
(’03) 30 Cal 506 (507). (Twelve i)er cent awarded.) 
(’12) 14 Ind Cas 396 (398) (Mad) (3i per cent, held 
proper.) 

(’78) 3 Cal 654 (661). (Interest Act no bar.) 

(’2^) AIR 1921 Lah 234 (235). (12 per cent, award- 

(’37) AIR 1937 P C 148 (146) : 16 Pat 382 : 64 Ind 
App 240 : 31 Sind L R 860 (P C). (Rate of in- 
terest depends on variety of circumstances but 
in absence of special circumstances, 6 per cent, is 
fair rate.) 

(’88) AIR 1988 Oal 568 (568). (Do.) 

(’85) AIR 1935 PC 49 (52): 62 Ind App 53: 62 Cal 


499 (P C). (In absence of special circumstances 
6 per cent, is fair rate of interest,) 

(’37) AIR 1937 All 328 (333), 

(’36) AIR 1936 All 549 (553). 

9. (’08) 7‘Cal L Jour 197 (201). 

10. (’37) AIR 1937 P C 143 (146) : 64 Ind App 
240 : 16 Pat 382 : 31 Sind L R 360 (P C). 

[See also (’.S8) AIR 1938 Cal 568 (568). (The 

above Privy Council view followed.)] 

11. (’24) AIR 1924 All 801 (802) : 46 All 842. 
(Preliminary decree awarding mesiio profits — 
But amount ascertained subsequently — Interest 
to be calculated from the date of the preliminary 
decree ) 

(’80) 6 Cal L Rep 367 (360). (Case under the 1877 
Code — Interest may bo allowed from com- 
‘ mcncemont of suit.) 

(’69) 11 Suth W R 25 (25). (Under the Code of 
1859— Not good law— Interest allowed from the 
date of ascertainment of mesne profits.) 

'(’68) 9 Suth W R 217 (218). (Do.) 

(’68) 10 Suth W R 891 (391). (Do.) 

(’79) 4 Cal 674 (676, 677). (Case under 1877 Code 
— Interest at six per cent, to be calculated upon 
each year’s mesne profits up to date of decree — 
Interest on consolidated sum from date of 
ascertainment.) 

(’24) AIR 1924 Pat 781 (783) : 4 Pat 57. (Interest 
up to date of realisation of mesne profits can be 
allowed.) 

12. (’88) AIR 1988 P C 189 (142) : 82 Sind L B 
492 (P C). 

Note 7 

1. (’87) AIR 1987 Cal 761 (762) : I L R (1937) 
2 Cal 176. (Person deliberately undervtduing 
mesne profits accruing before institution of Buit 
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8> Coort’feeSa — Under S^tion 11 of the C!ourt.{ees Act (VII of 1870), where 
the amount of past mesne profits (t. e., profits before the date of the suit) decreed or 
ascertained is in excess of the amount claimed in the plaint, execution of the decree 
will not be allowed unless the deficient court-fee is paid.^ But the Court has no 
jurisdiction to levy court-fee on the application to ascertain the profits after the 
preliminary decree.^ The fee can be levied only after ascertainment and before execution. 
Nor can the Court refuse to execute the decree for possession bectruse the court-fee duo 
in respect of mesne profits is not paid.^ 

No court-fee is payable on future mesne profits (i. e., profits after tho institution 
of the suit) under Section 11 of the Court-fees Act.* In Madras, however, that Section 
has been amended by Madras Act V of 1922 by which such profits are chargeable with 
court-fee and the decree will not be executed until such foe is paid.* 

Where a court-fee is payable on mesne profits, it is to be calculated ad valorem 
on the amount claimed or decreed.® 


9. Right to apply fop asoeptainment of futope mesne ppoftts, when 
apises. — 'i'he right to apply for the ascertainment of future mesne profits arises on 
the happening of any one of the three events mentioned in clause (c) and not on the date 
of the preliminary decree itself.* Where a decree for possession is made conditional on 
the payment of a certain sum of money, the decree-holder will not be entitled to 
mesne profits until such payment is miide.^ 

Decree silent as to future mesne profits. — Where the right to future mesne 
profits is negatived in tho preliminary decree, the Court has no jurisdiction to award 
the same in a Jinal decree.'* Similarly, where the decree is silent as to the mesne 
profits it cannot bo awarded in execution.* But where the decree simply says, “tho 


— lie caiiuot claim greater amount exceeding 
pecuniary jurisdiction of tlie Court.) 

Note 8 

1. (’15) AIB 1915 Cal 096 (098). 

(•33) .\IK 1933 Pat 81 (83) : 13 Pat 188. 

(’97) 21 Oal 173 (170). 

[Sm also (’06) 33 Cal 1232 (1235).] 

2. (’20) AIB 1920 Pat 218 (224); 5 Pat 301 (FB). 
(’35) AIB 1935 All 200 (206, 207). 

(’31) 129 Ind Cas 062 (663, 664) (Pat). 

3. (’31) AIB 1931 Mad 717 (720) : 54 Mad 980. 

4. (’91) 15 Bom 410 (418). 

(’14) AIB 1914 Cal 858 (859). 

(’10) 5IiidCas880(880)(Mad). (Case before Madras 
Act V of 1922.) 

(’98) 21 Mud 371 (372) (Do.) 

[See however (’07) 30 Mad 32 (34). (Where 
court-foe was directed to Ijo paid on subsequent 
rent awarded — Case before Madras Act V of 
1922.) ■ 

(’81) 129 Ind Cas 662 (668, 664) (Put). 

(’20) AIR 1920 Low Bur 94 (95, 96) : 10 Low 
Bur Rul 270.] 

5. [See (’37) AIR 1087 Mad 46 (48) : I L B 
(1937) Mad 284. (But in respect of future mesne 
profits no portion of the court-fee is payable 
before the final decree is passed.) 

(’38) AIR 1988 Mod 727(780): ILR(1938) Mad 
1050.] 

6. (’81) AIR 1981 AU 588 (589). 

(’28) AIR 1923 Mad 19 (19) : 45 Mad 280. 

(’20) AIR 1920 Pat 592 (592). 


(’18) AIR 1918 Pat 623 (024) : 3 Pat L Jour 101. 

(’17) AIR 1917 Pat 79 (79) : 3 Pat L Jour (i7. ' 

(’32) AIR 1932 Pat 228 (230, 231) ; 11 Pat 532. 

[See also (’33) AIR 1933 Pat 81 (83, 81) : 12 
Pat 188. 

(’33) AIR 1933 Pat 284 (235) : 12 Pat 694.] 

Note 9 

1. (’24) AIB 1924 Pat 781 (782) : 4 Pat 57. 

[See (’3.5) AIB 1935 Nag 70 (77). (Right to ap- 
ply for mesne profits by way of restitution under 
S. 144 accrues on the day on which the appli- 
cant was wrongly deprived of possession).] 

2. (’28) 1928 Mad W N 51 (52). 

3. (’23) AIR 1923 Mad 43 (43). 

[See (’31) 1931 Mad WN 846 (S4’7). (Preliminary 
decree omitting to direct enquiry into mesne 
profits — Though final decree cannot award 
mesne profits or direct enquiry into mesne pro- 
fits, y'et where tho final decree actually directs 
an enquiry into mesne profits, in such a case it 
is not a nullity and tho uxecutiug Court can- 
not refuse to execute it.)) 

[See also (’81) AIR 1931 Mad 050 (651) : 64 
Mad 966 (P B).] 

4. (’72) 18 Suth W R 122 (123). 

(’75) 24 Suth W R 193 (195) : 2IndApp219 (PC). 

(’70) 13 Suth W R 11 (13). 

(’74) 22 Suth W R 160 (161). 

(’73) 19 Suth W R 154 (155). 

(’71) 16 Suth W B 292 (298). 

(’86) 7 All 197 (199). 

(’01 6 Oal W N 672 (674). 
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Ot 20 R. 12 claim in this suit be decreed with costs and mesne profits” the plaintiff will be entitled 
Notes 9-18 to such profits up to the date of his re-admission into the land.^ In a case where a 
right to mesne profits is found in the judgment but no such direction is found in the 
decree (which ought to have been drawn up in accordance with the judgment), it has 
been held by the High Court of Calcutta^ that there is nothing wrong in the Court 
assessing mesne profits on an application for such ascertainment without a formal 
amendment of the decree, and passing a final decree on such assessment. 

10. Notice of relinquishment— Clause (o). — The relinquishment of posses- 
sion by the judgment. debtor with notice to the decree-holder through Court absolves 
him from further liability in respect of future mesne profits.^ The mere filing of 
a petition without notice^ is not enough to escape liability unless the decree- holder 
waives the notice.’ In the undermentioned case^ it was held that notice of relinquish- 
ment given at a time when it was too late for cultivation was not sufficient to absolve 
the defendant from liability. 

11. Three years from the date of the decree. — The period of three years 
mentioned in sub-clause (iii), clause (o) should be reckoned from the date of the 
preliminary decree, and where the same has been appealed from, from the date of the 
appellate decree.^ The words ^'whichever event first occurs" clearly indicate that the 
maximum period for which future mesne profits can be awarded is three years from 
the date of the decree finally passed.’ If the decree without specifying any period 
simply awards possession with wasilat from a particular date, the decree-holder is 
ordinarily entitled to mesne profits up to the date of re-delivery of possession to him,’ 
unless the period of three years elapses before such re-delivery.^ 

12. Limitation. — See Authors* Commentaries on the Limitation Act, Articles 
109 and 181 and Notes thereto. 

18. Res Judicata. — Where the decree is silent as to future mesne profits, a 
subsequent suit therefor is not barred by res judicata} Even where the preliminary 
decree contains a direction relating to the ascertainment of mesne prefits, a subsequent 


[See (’86) AIB 1936 Sind 72 (75) : 80 Sind L R 
17. (Parties referring question of past mesne 
profits to Judge as arbitrator — Judgment not 
mentioning anything about future mesne profits 
—Question can be gone into by executing Court 
— Kven assuming that question had been 
referred to the Judge, inasmuch as the Judge 
had not dealt with it, there is no but to its being 
dealt with subsequently.)] 

5. (’29) AIR 1929 P C 300 (301) : 56 Ind App290 
: 57 Cal 1 (P C). 

(’82) 8 Cal 178 (190) : 8 Ind App 197 (P C). 

(’20) AIR 1920 All 828 (828) : 42 All 497. 

6. (’29) AIR 1929 Cal 719 (721). 

Note 10 

1. (’21) AIR 1921 Cal 699 (706). (Mesne profits 
allow'cd as the surrender was not genuine.) 

2. (’ll) 12 Ind Cas 272 (272) (Mad). 

3. (’21) AIR 1921 Cal 868 (864, 865). 

4. (’16) AIR 1916 Mad 895 (895, 896). 

Note 11 

1. (’08) 30 Cal 660 (665) (F B). 

(’21) AIR 1921 Cal 699 (705). 

’29) AIR 1929 Cal 888 (888, 884). 

’01) 28 All 152 (156) : 27 Ind App 209 (P 0). (If 


appeal to Privy Council, from date of Privy 
Council’s decree.) 

(*18) AIR 1918 Pat 260 (261) ; 3 Pat L Jour 116. 
(Do.) 

(’80) AIR 1980 Cal 808 (809, 810). (Do.) 

(’12) 14 Ind Cas 801 (802) (Low Bur). 

2. (’08) 85 Cal 1017 (1019). 

(’99) 9 Mad L Jour 834 (385). 

(’15) AIR 1915 Mad 226 (226). 

3. (’82) 8 Cal 178 (189, 190); 8 Ind App 197 (PC). 
(’97) 19 All 296 (299). 

(’27) AIR 1927 Cal 182 (184, 187) ; 53 Cal 992. 
(’12) 16 Ind Cas 866 (866, 867) (Oudh). 

(’69 12 Suth W R 75 (75). 

(’71) 16 Suth W R 25 (27). 

(’74) 22 Suth W R 328 (328). 

4. (’26) AIB 1926 P C 113 (113, 114) (P C). 

(’09) 2 Ind Cas 464 (465) (All). 

(1900) 24 Bom 149 (153). 

(1900) 24 Bom 845 (849, 850). 

Note 13 

1. (’82) AIR 1932 Bom 222 (228) : 56 Bom 292. 
(Not following earlier decision in AIR 1920 Bom 
89 ) 

(’81) AIR 1081 Cal 786 (789) : 58 Oal 1040. 
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suit for such profits will not be barred, even though the plaintiff omitted to apply'^or 0. 20 R. 12 
a final decree.* See also the undermentioned case* and Note 125 to SGotioii 11 and Notes 18*-15 
Note 24 to Order 2 Rule 2. 

14. Order after preliminary decree determining period and mode of 
acoountingi if a decree. — An order passed in supplemental proceedings after the 
preliminary decree with regard to the mode of accounting and the period for which 
the defendant is liable for mesne profits amounts, according to the High Court of 
Calcutta,^ to another preliminary decree, but according to the High Court of Allahabad,* 
only to an interlocutory order in a pending suit. For a fuller discussion, see Note 10 
to Section 2, clause (2). 

18. Appeal. — Under the old Code the ascertainment of mesne profits was 
done in execution and the order relating thereto was appealable as having the force of 
a decree under Section 244 (Section 47). Under the present Code, the ascertainment is 
made in the suit itself and the result of it should be embodied in a final decree which 
is appealable as such.^ 

When the decree of the trial Court dismissing a suit for possession and mesne 
profits is reversed in appeal, the Appellate Court should not remand the case for 
enquiring into the mesne profits but should pass a preliminary decree for possession 
directing an enquiry into mesne profits under this rule.* Vide also the amendment 
made to this rule by the High Court of Madras. 


R. 1 3. [S' 213.] ( 1 ) Where a suit is for an account of any 0. 20 R. 13 
property and for its due administration^ under 
the decree of the Court, the Court shall, before 
passing the final decree, p{iss a preliminary 


(’16) AIR 1916 Cal 078 (674). (This rulo contem- 
plates relation between only plaintiff and defen. 
dant and not between co-defendants.) 

(’30) AIR 1930 Mad 30 (31, 82) : 63 Mad 838. 
(’37) AIR 1937 Mad 46 (49); ILR (1937) Mad 284. 

For cases under the old Code which held that 
a second suit for future mesne profile was not 
barred, see the following cases : 

(’67) 7 Snth W H 364 (865). 

(’81) 8 Cal 178 (190): 8 Ind App 197 (PC). 

I ’84) 7 All 170 (173, 174). 

’95) 22 Cal 434 (443) ; 22 Ind App 68 (PC). 

’79) 5 Cal 563 (.565). 

I ’70) 25 Suth W R 327 (828). 
i ’7C) 25 Suth W R 215 (216, 216). 

’72) 18 Suth W R 122 (123). 

(’69) 12 Suth W R 126 (1‘27). 

(’09) 11 Suth W R 839 (840). 

’68) 10 Suth W R 486 (486). 

(’08) 10 Suth W R 62 (04). 

(’90) 1890 Pun Re No. 00, page 169. 

[See also (’24) AIR 1924 Mad 473 (473, 474). 
(Preliminary decree awarding mesne profits — 
Rejection of petition praying ascertainment of 
the profits for default — Subsequent fresh peti- 
tion not barred as res judkatad 
(’70) 2 N W P H 0 R 176 (177). (Decree silent 
as to mesne profits— Decree-holder applying for 


mesne profits in execution — Application 
dismissed.)] 

[But we (’07) 2 Agra 208 (208).] 

2. (’29) AIR 1929 Mad 785 (786). 

3. (’37) AIR 1937 Mad 879 (881). (Decree on 
basis of award — No provision for enquiry into 
future mesne profits — Presh suit for such mesne 
profits not barred.) 

Note 14 

1. (’24) AIR 1924 Cal 160 (162). 

(’30) AIR 1980 Cal 89 (91) : 56 Cal 550. 

[But see (’12) 13 Ind Gas 186 (180) (Cal).] 

2. (’25) AIR 1925 All 688 (589) : 47 All 543. 

[See (’32) AIR 1932 Oudh 271 (272).] 

Note 15 

1. (’28) AIR 1928 Bom 230 (238) : 52 Bom 360. 
(Dismissal of an application for final decree as 
barred amounts to a decree and is appealable.) 

(’25) AIR 1925 All 588 (589) : 47 All 543. 

(’18) AIR 1918 Pat 260 (261) : 3 Pat L Jour 116. 
(’10) 5 Ind Cas 387 (388) (Cal). 

(’01) 23 All 152 (157) : 27 Ind App 209 (PC). 

[See olso (’28) AIR 1928 Pat 565(506); 7 Pat 491.] 

2. (’22) AIR 1922 Mad 112 (111, 115): 45 Mad 449. 
(’70) 13 Moo Ind App 490 (496) (PC). 

[See also (’74) 22 Suth W B 461 (461). 

(’76) 28 Suth W R 449 (460).] 
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0. 20 R. 18 decree, orderii^ such accounts and inquiries to be taken and made, 
Notes 1-2 giving such other directions as it thinks fit. 

(2) In the administration by the Court of the property of 
any deceased person, if such property proves to be insufficient for 
the payment in full of his debts* and liabilities, the same rules shall 
be observed as to the respective rights of secured® and unsecured 
creditors and as to debts and liabilities provable,*® and as to the 
valuation of annuities and future and contii^ent liabilities respec- 
tively, as may be in force for the time being, v?^ithin the local 
limits of the Court in which the administration suit is pending with 
respect to the estates of persons adjudged or declared insolvent; and 
all persons who in any such case would be entitled to be paid out 
of such property, may come in under the preliminary decree, and 
make such claims against the same as they may respectively be 
entitled to by virtue of this Code. 


[1877, S. 213.] 

1. Analogous law. 

2. Administration suits. 

3. Hindu Law. 

4. Mahomedan Law. 

5. Who may hie an administration suit. 

5a. Against whom administration suit can be 
filed. 

6. Plaint in administration suits. 

7. Decree in administration suits. 


Synopsis 

8. Estate insufficient to pay all the debts 
^ Sub-rule (2). 

9. Rights of secured creditors. See Note 8. 

10. Provable debts and liabilities under the 
Insolvency Act. 

1 1. Barred debt. 

12. Court-fees. 

13. Appeal. 


Other Topics ( miscellaneous) 


Costs out of the estate. See Note 7. 

Inapplicability to suits against Administrator- 
General. See Note 8. 

Jurisdiction. See Note 2. 

Principles of distribution. Sec Note 10. 


Priority for individual creditors in execution. 
See Note 7. 

Secured creditor, whether affected. See Notes 7 
and 8. 

Suits by creditors. Soo Note 6. 

Suits by executors. Soo Note 5. 


1. Analogous law. — This rule corresponds to Section 34 and Part I, 
Schedule I of the Administration of Estates Act, 1925, (15 Geo., V, Ch. 23). The 
main difference between Part I, Schedule I and this rule consists in the addition of 
the words “and as to the priorities of debts and liabilities** after the words “contingent 
liabilities respectively.’* See Note 8 infra. 


2. Administration suits. — “Administration" means the management of the 
estate of a deceased person who has left no executor.^ It consists in — 

(i) Payment of the funeral exi^enses of the deceased. 


Order 20 Rule 13 — Note 2 

1. (’85) AIR 1935 Fesh 63 (64). (Where a debtor and a composition deed is drawn up, a decree 
asks another person to take up the administra- passed in accordance with this deed is not an 
tiou of his estate for liquidation of his liabilities administration decree.) 
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( a) Collection, realisation and preservation of assets. 

( Hi) Payment of debts and legacies. 

( iv) Acts in respect of adverse claims to assets. 

( v) Dealings with creditors and legatees. 

(vi) Distribution finally among the heirs and next of kin.* 

The object of an administration suit is to have the estate administered under a 
decree of Court. In such a suit the whole administration and settlement of tlie estate 
are assumed by the Court ; the assets are marshalled and a decree is made for the 
benefit of creditors and other persons entitled to the property.*’^ 

• Thus, the suit is, in essence, one for an account and application of the estate of 
the deceased, for the satisfaction of the dues of all the creditors.^ It cannot be dismissed 
at the preliminary stage except where the plaint discloses no cause of action or the 
suit is premature.® 

An administration suit is not a suit relating to immovable property and, 
therefore, the Court is not incompetent to administer properties or to deal with 
questions qf title in respect of properties situate outside its jurisdiction.® Again, the 
jurisdiction of the Court, as to such a suit, does not depend upon the fact whether the 
deceased is one to whose estate the Succession Act applies.^ 

Though sub-section (1) does not expressly prohibit the filing of an administration 
suit in respect of the property of a living person, it has been held by the High Court 
of Bombay that such a suit is not maintainable.® 

Before the Court takes upon itself the administration of the j)voperty, tlio 
preliminary decree for administration should be passed.® The Court may also make an 
order for grant of maintenance pendente lite but this power has to be exercised with 
caution.^® Where a preliminary decree has been passed under this rule, the Court 
can stay proceedings taken by another decree-holder and direct him to come in and 
prove his claim in the administration suit.^^ It has been held that a creditor who has 
neglected to come in under the administration decree cannot subsequently sue the 
creditors who have proved their debts and received dividends, for a re-distribution of 
the assets and for a pro rata refund by such creditors.^* 

3. Hindu Law. — An administration suit is filed only in respect of the estate of 
the deceased and therefore if the property of a Hindu passes by survivorship, there is 
no estate of the deceased left for administration and a suit for administration is not 
maintainable.^ 


4. Hahomedan Law. — Under the Mahomedan law, the funeral expenses 
of the deceased should be defrayed first from out of the assets, then his debts and then 


Encyclopedia of American & English Law Vol.l, 


pertioB from defendants alleged to be in wrongful 
possession of them cannot be held to be an 
administration suit.) 


p. 643 referred to in 82 Bom 881 (884). 

2. (*28) AIR 1928 Mad 760 (762). 

3. (18) AIR 1918 Cal 888 (885) : 44 Gal 890. 

(’81) AIR 1931 Mad 688 (684) : 55 Mad 21. 

[$£0 (’89) AIR 1989 Bang 865(868). (Suit for rents 
and profits of property held in trust which is 
alleg^ to have foiM is not administration suit.)] 
[See also (’84) AIR 1934 Gal 800(804) :600al 512.] 

4. (’18) AIR 1918 Gal 888 (885) : 44 Gal 690. 

(’31) AIR 1981 Mad 688 (688) : 56 Mad 21. 

(’35) AIR 1985 Gal 89(45) : 61 Gal 711. (Although 
a few of the directions that are given in the suit 
resemble those given in an administration suit, 
suit for recovery of immovable and movable pro- 


5. (’81) AIR 1931 Cal 45 (48) : 57 Cal 1358. 

6 . (’06) 88 Cal 180(191, 192):32Ind App 198 (PC). 
(’28) AIR 1928 Mad 760 (768). 

(’06) 29 Mad 289 (280). (Affirmed in 84 Mad 257.) 

7. (’81) 1881 Pun Re Ko. 68. p. 153. 

8 . (’08) 82 Bom 881 (885). 

9. (’80) AIR 1980 Bom 336 (336). 

10. (’18) AIR 1918 Pat 338 (340). 

11. (’39) AIR 1989 Mad 204 (207. 208). 

12. (’86) AIR 1936 Bom 428 (428). 

Note 3 

1. (’08) 82 Bom 861 (8851 


0. 20 R. 18 
Notes 8Hi 
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0< 20 B< 18 the legacies. The residue is to be thereafter distributed amongst the heirs of the 
Iotas i-6 deceased.^ A suit by the heirs or the creditors or the legatees of a deceased Mahomedan 
for the enforcement of their claims against the estate of the deceased, becomes essentially 
a suit for administration? though in such cases partition of the estate may be an 
incident thereof,^ and even the heirs of the deceased who are not parties to such a suit 
are bound by the proceedings and cannot claim anything but what remains after the 
debts of the deceased have been paid.^ 

S. Who may file an adminiatration salt. — A suit for administration of 
the estate may be instituted by any person interested in the estate. Thus, the following 
persons may maintain a suit for administration — 

(i) Any person entitled to a share in the deceased's estate, such as next of 
kin.^ 

( iij A legatee or an annuitant.^ 

(iiij A creditor of the deceased. But the creditor should sue on behalf of 
himself and on behalf of all the creditors.^ 

(iv) An executor or administrator, where there are disputes between the heirs 
or the legatees and where there is a doubt as to the manner in which 
ho should administer the estate.^ 

{ v) The legal personal representative of the deceased.® 

An order for administration will not be made in a suit therefor, unless the 
plaintiff proves his claim or establishes his right to bring the suit.® But it is not 
obligatory on the Court to pass a decree for administration, if the defendant before 
decree satisfies the plaintiff's claim. It may dismiss the suit.^ 

6a. Against vhom administration suit oan be filed. — A suit for adminis- 
tration is maintainable against persons who wore in possession of the property during 
the lifetime of the deceased as agents or managers and who continued to be in posses- 
sion after his death.^ In an administration suit where a legatee sues the executor for 
payment of a legacy and for administration of the estate of the deceased, the executor, 
if there is one, is the only necessary party and not the other legatees.® The next of kin 
and the intermeddler with the estate of the deceased are proper parties to an adminis- 
tration suit.® 


6. Plaint in administration suits. — As to the form of plaint in such suits, 
see Schedule I, Appendix A, Forms Nos. 41 to 44. 


Note 4 

1. (*82) 8 Cal 20 (24). 

2. (’15) AIR 1915 Cal 655 (657). (Mahomedan 
widow can have her claim to dower settled only 
by administration suit.) 

(’97) 1 Cal W N 336 (337). (Heirs opposing pro- 
bate may maintain suit for administration 
against administrator fendenie lite.) 

(’82) 8 Cal 370 (374). (Creditor’s suit—Treatod as 
administration suit.) 

(’79) 4 Cal 142 (159) (FB). (Do.) 

(’75) 24 Suth W R 3 (4). (Do.) 

3. (’28) AIR 1928 Mad 760 (762, 763). 

4. (’94) 21 Cal 311 (317, 818). 

Note 5 

1. (’28) AIR 1928 Mad 760 (762). 

2. (1877) 7 Ch D58(59), Wollastan v. Wollastan^ 


3. (’75) 15 Beng L R 296 (301). 

(’84) 10 Oal 713 (734). 

(1876) 2 Oh D 109 (110), Worraker v. Prayer. 

(’39) AIR 1989 Mad 204 (207). (Although suit is 
fil^ only by one creditor, decree enures for bene- 
fit of all creditors of deceased— No creditor stands 
in bettor position than others unless he holds 
vested interest in property.) 

4. (’09) 3 Ind Gas 164 (165) : 33 Bom 429, 

5. (’82) AIR 1932 P 0 146 (161) (PO). 

6 . (1887) 86 Ch D 269 (276, 277), Battyany v. 
Walford. 

7. (’14) AIR 1914 Mad 646 (647). 

Note 5a 

1. (’82) AIR 1982 Lah 328 (880). 

2. (’32) AIR 1932 Oal 887 (838) : 68 Oal 77. 

3. (’83) AIR 1933 Mad 74 (79) : 66 Mad 973. ' 
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7. Decree In administration suits. — In drawing up decrees in administration 
suits the forms prescribed in the Code should be followed as far as possible.^ For forms 
of preliminary decree, see Schedule I, Appendix D, Forms Nos. 17 and 19, infra, and 
for forms of final decrees, see Forms Nos. 18 and 20, infra. In a suit by a creditor for 
administration, it cannot bo held that the other creditors are represented by the 
plaintiff in the sense that they are, in effect, parties to the suit.^ But a decree for the 
administration of the estate of a deceased person is a decree in favour of all creditors and 
persons entitled to the effects of the deceased, and therefore a creditor who has attached 
the property of the deceased is not entitled to any priority in respect of his claims 
and will only rank among other creditors.^ But the pendency of an administration suit 
will not debar a secured creditor from enforcing his security;* After the passing of the 
preliminary decree it is not proper for the Court to sanction a compromise to which all 
parties to the suit are not parties,® or to discharge the receiver appointed by the Court 
and direct him to make over the estate to the plaintiff,® So also, a supplementary 
decree cannot be passed after the preliminary decree has been passed, the only other 
decree that can be passed in the case after the preliminary decree being the final 
decree.^ 

Although a Court in pursuance of a decree in an administration suit is competent 
to direct one of the parties to the suit to restore or hand over to the administrator or 
receiver assets belonging to the estate which are in the possession of such party, it is 
not open to the Court in an administration suit to direct a debtor to pay a debt (which 
is disputed by the alleged debtor) to the administrator or the receiver.® 

The Code makes no provision as to when a final decree in an administration suit 
should be passed or as to the contents of such decree; this must depend upon the 
circumstances in each case.^ 


8. Estate Insuffioient to pay all the debts— Sub-rule (2). — Where the 
estate of the deceased, in respect of which administration by Court is sought, is 
insufficient to pay all the debts of the deceased in full, sub-rule (2) will apply. Under 
that sub-rule, the law of insolvency in respect of the following heads should be 
observed in the administration of such estates — 


(i) as to the respective rights of secured and unsecured creditors (see 
Sections 28 and 47 of the Provincial Insolvency Act, 1920, and Section 48 and clauses 9 
to 17 of Schedule II of the Presidency Towns Insolvency Act, 1909), 


(ii) as to the debts and liabilities of the estate provable (see Sections 45 and 
46 of the Provincial Insolvency Act, 1920, and Sections 46 and 48 of the Presidency 
Towns Insolvency Act, 1909), and 

(Hi) as to the valuation of annuties and future and contingent liabilities (see 


Note 7 

1. (’05) 32 Cal 661 (666). 

[See (’36) AIR 1936 Lah 879 (882). (The forms 
are merely to be used as a guide in framing 
decrees; they can be varied and adopted accord- 
ing to the circumstances in each case.)] 

[See also (’26) AIR 1926 P 0 261 (262) (P 0). 
(Change in form of preliminary decree was 
recommended.)] 

2. (’31) AIR 1981 Mad 688 (684) ; 65 Mad 21. 

3. (’88) 16 Cal 202 (209, 210). 

(’39) AIR 1939 Mad 204 (206). . 


4. (’81) 7 Cal 733 (735). 

5. (’06) 32 Cal 661 (566, 566). 

6. (’01) 5 Cal W N 417 (419). 

7. (’38) AIR 1938 Rang 372 (374). 

8 . (’36) AIR 1936 Lah 365 (365). 

9. (’36) AIR 1936 Lah 879 (883). (Where after 
passing of a preliminary decree in an adminis- 
tration suit the Court passed an order which 
determined all the matters in dispute between 
the parties but refused to frame a final decree 
sheet, such order must be construed as a final 
decree to that extent and is appojilable.) 


0. 20 R. 13 
Notes 7-B 
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O/'SO R< 18 Section 34 of the Provincial Insolvency Act, 1920, and Section 46 of the Presidenoy 
MoIm 8-48 Towns Insolvency Act). 

The object of this sub-rule is not to apply all rules of insolvency to insolvent 
estates but only the rules in respect of the three heads mentioned ahovo.^ 

9. Rights of secured creditors. — See Note 8 above. 

10. Provable debts and liabilities under the Insolvency Act. — The 

dividends due to the creditors should, in an administration suit, be calculated on the 
amount of the debt at the date of the preliminary decree and not at the date of proof} 
Unsecured creditors are entitled to interest up to the date of the preliminary decree 
and not up to the date of paymept,^ but secured creditors are entitled to interest from 
the proceeds of the sale of secured property up to the date of payment.* The general 
principle governing the position of creditors of an estate under administration by the 
Court is that creditors will, on due cause shown, be let in at any time, while the fund 
is in Court, except where they have been guilty of remissness in the assertion of their 
claim and other creditors are prejudiced thereby.^ See Sections 4e5 to 60 of the 
Provincial Insolvency Act, 1920, and Schedule II, Rules 2, 9, 11, 16, 23 to 27 of the 
Presidency Towns Insolvency Act, 1909. 

11. Barred debt. — A creditor whose claim is barred before the preliminary 
decree cannot come in and claim to be paid out of the estate.^ If a debt is due to the 
deceased by the next of kin, but is barred by limitation, it has been held in England 
that an executor can retain a share, inasmuch as the debt still existed though only the 
remedy is barred.* This rule has also been followed in India.* 

12. Court-fees. — A suit for administration is in the nature of a suit for an 
account and the plaint is chargeable with court-fee under Section 7 (iv) (f) of the 
Court-fees Act, 1870.^ A creditor who comes in with a claim aftpr a preliminary 
decree has beon*passed in the administration suit need not pay any court-fee on such 
claim.* 

18. Appeal# — An order directing an account to be taken in an administration 
suit was not a decree under the old Code and was not appealable.^ Under the present 
Code, a preliminary decree directing accounts to be taken will of course be appealable 
under Section 96 of the Code. 


Note 8 

1. (’19) AIR 1919 Cal 908 (910, 912) : 45 Cal 653. 
[See however ('14) AIR 1914 Mad 281 (282) : 
38 Mad 500 (503). (This rule is inapplicable to 
suits against Administrator-Goueral.}] 

Note 10 

1. (’71) 6 Beng L R App 140 (141). 

2. (’29) AIR 1929 Mad 242 (243). 

3. (’29) AIR 1929 Mad 242 (243). 

4. (’05) 9 Cal W N 167 (169, 170). 

Note 11 

1. (’31) AIR 1981 Mad 688 (684) : 55 Mad 21. 

2. (1848) 8 Hare 589 (552), Courtney v. Williams, 
(Beflerred in 7 Gal 644.) 

(1876) 20 Eq 644 (646, 647), In re GordweU’s 
Estate, (Rmned in 2 Bom 75.) 


M S Gh 212 (221), In re Akerman. 

2 Ch 66 (71), In re Wheeler. 

[See also (1894) ICh 671 (674), Taylor v. Wade.] 

3. (’81) 7 Cal 644 (647). 

[See also (’78) 2 Bom 76 (81, 83).] 

Note 12 

1. (’18) AIR 1918 Gal 888 (886) : 44 Gal 890 
(895, 896). 

(’15) AIR 1915 Bom 59 (60) : 39 Bom 545. 

^4) AIR 1914 Lah 490(491):1914 Pun Re No. 100. 
(’88) 18 Gal L Rep 160 (161). (Referred in 7 Bom 
126). 

2. (’81) AIR 1981 Mad 688 (684) : 55 Mad 21. 
[See however (’89) AIR 1989 Rang 115 (117) : 
1989 Rang LR 184.] 

Note IS 

1. (’88) 9 Gal 778 (777). 
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R. 1 4. [S. 214.] (1) Where the Court decrees a claim to 0.20 R.1 
pre-emption® in respect of a particular sale of 
•uit. property and the purchase-money has not been 

paid into Court, the decree shall — 

(a) specify a day on or before which the purchase-money 
shall be so paid,^ and 

(h) direct that on payment into 'Court® of such purchase- 
money, together with the costs (if any) decreed 
.against the plaintiff, on or before the day referred 
to in clause (a), the defendant shall deliver possession 
of the property to the plaintiff, whose title thereto 
shall be deemed to have accrued® from the date of 
such payment, but that, if the purchase-money and 
the costs if any are not so paid, the suit shall bo 
dismissed with costs. 


(2) Where the Court has adjudicated upon rival claims to 
pre-emption,^® the decree shall direct, — 

(a) if and in so far as the claims decreed are equal in 

degree, that the claim of each pre-emptor complying 
with the provisions of sub-rule (1) shall take effect 
in respect of a proportionate share of the property 
including any proportionate share in respect of which 
the claim of any pre-emptor failing to comply with 
the said provisions would, but for such default, have 
taken effect ; and 

(b) if and in so far as the claims decreed are different in 

degree, that the claim of the inferior pre-emptor 
shall not take effect unless and until the superior 
pre-emptor has failed to comply with the said 
provisions. 


[1877, S. 214.] 


Synopsis 


1* Legiilative changes. 

2. Pre-emption. 

3. Pre-emption under Mahomedan law. 

4. Pre-emption by custom. 

5. Pre-emption by contract. 

6. Shall specify a day before which purchase* 
money shall be paid. 

7. Extension of time. 

3. Plaintiff's titlof when accrues. 


9. Payment into Court 

10. Tender of money, if sufficient. 

11. -"On or before the day referred to." See 

Note 7. 

12. Right to rents and profits. 

13. Vendor’s title in pre-emption suits. 

14 . Set-off of costs against purchase-money. 

15. Rival pre-emptors — Sub-rule (2). 

16. Appeal. 
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0.90R.14 
Rotes 1-2 


Other Topics ( misceilaneous) 

Conditional decrees under this rule. See Note 16. Payment of costs under this rule. See Note 9. 

Payment of money and rights thereto. See 

Inapplicability where vendee not entitled to Note 9. 

immediate possession. See Note 8. Value for jurisdiction. See Note 2. 

1. Legislative ohanges. — 

1. The words “whose title thereto shall be deemed to have accrued from the 
date of such payment** are new. See Note 8, infra, 

2. Sub-rule (2) is new. 


2. Pre-emption.— The right of pre-emption is the right of a person to purchase 
property before opportunity to purchase it is offered to others.^ Such a right may, 
however, be defeated by waiver or acquiescence on the part of the claimant.* 

The doctrine of pre-emption does not apply to execution sales, apparently 
because the would-be pre-emptor can, in such a case, as well have bid at the auction.* 
The right of pre-emption arises only on a sale of immovable property.* 

Where a plaintiff having a right to pre-empt joins with himself, in a suit for 
pre-emption, a stranger, he forfeits his right to pre-empt," but not so where the other 
persons joined are members of the plaintiff's family." See also the undermentioned 
cases.^ 


Order 20 Rule 14 Note 2 

1. Tho Concise Oxford Dictionary. 

2. ( 08) 85 Cal 402 (411) : 85 Ind App 60 (PC). 
(Delay in asserting right to pre-emption constru- 
ed as waiver.) 

(*89) 11 All 164 (174). (Acquiescence in mortgage 
by conditional sale is not relinquishment of 
right of pre-emption upon conditional sale be- 
coming absolutoj 

Mere fact that negotiations were made with 
vendee without resorting to suit does not amount 
to waiver : 

*94) 16 All 300 (302). 

*97) 19 All 334 (336). 

3. (’05) 27 All 670 (677). (Private sale by receiver 
is not a compulsory sale and right of pre-emption 
exists.) 

(*32) AIR 1932 Nag 44 (45) : 28 Nag L R 11. 
(Sale in execution in pre.sence of a compromise 
decree— No right of pre-emption.) 

(*71) 15 Suth W R 455 (456). 

4. (*92) 14 All 333 (335). (Gift-No right of pre- 
emption.) 

(*88) 15 Cal 184 (186). (Perpetual lease— No right 
of pre-emption.) 

(’06) 32 Cal 988 (991). (Sham sale— No right of 
pre-emption.) 

[See also (’08) 25 All 334 (336). (No suit for pre- 
emption will lie, the basis of which is a decree 
fur pre-emption in another suit.) 

5. (’83) 5 All 180 (181, 183). 

(’88) 5 All 197 (200, 201). 

(’97) 19 All 324 (326). 

6. (’82) 4 All 259 (260). 

(•97) 19 All 811 (311). 

7. (*86) 7 All 107 (111). (Decree for pre-emption 
—Property transferred by decree-holder— He can 
thereafter execute the decree.) 


(’33) AIR 1933 Lah 481 (483) : 14 Lah 421. 

(’01) 23 All 129 (130). (Guardian of minor is 
competent to exercise or refuse to exercise ou 
behalf of the minor a right of pre-emption.) 

(’04) 26 All 549 (553). (In suit for pre-emption 
vendor is not a necessary party.) 

(’ll) 9 Ind Cas 414 (414) (Oudh). (Jurisdiction of 
Court is to bo decided by the valuation set forth 
in tho plaint.) 

(’87) 9 All 471 (473). (Price alleged in deed of sale 
not true contract price — Vendor and vendee 
conccjxling reiil price — Court .should ascertain 
tho market price at the time of tho sale.) 

(’97) 19 All 148 (152). (Sale to two, one of whom 
alone is liable to be pre-empted— Interest separable 
—Pre-emption only of his interest allowable.) 

(’93) 20 All 100 (102). (Land having been sold to 
stranger, subsequently re-suld by the stranger 
before suit to a co-sharcr having equal right.s 
with those seeking pro-^^mption— No right of pre- 
emption.) 

(’99) 21 All 374 (379). (Bight to pre-empt must 
subsist both at the time of tho sale and at the 
time of the institution of suit.) 

(’99) 21 All 441 (444, 445). (Right to pre-empt 
lost during pendency of suit — Suit to be dis- 
missed.) 

(’96) 18 All 382 (384). (Claimant for pre-emption' 
under wajib-ul-arz docs not forfeit his right by 
mortgaging his share to a stranger in contra- 
vention of the wajib-ul-arz — Confra 5 All 180.)* 

(’76) 1 All 591(592). (Plaint in suit for pre-emption 
not stating plaintiff’s readiness and willingness 
to pay any amount which Court might find to 
be actual price. It is discretionary with the Court 
to grant a decree— See also (188i)S A11758(765).) 

(’84) 6 All 455 (456). (Every suit for pre-emption 
must include whole of t^ property ittbjeot to 



DEGREE IN PRE-EMPTION SUIT 


1891 


8. Pre-emption under Hahomedan law. — The Mahomedan law is the only 
system of law which provides substantive rules relating to pre-emption.^ In the Madras 
Presidency, the right of pre-emption under the Mahomedan law is not recognised on 
the ground of its being opposed to public policy, which favours the free and unrestricted 
transfer of property.^ 

The undermentioned are some of the oases bearing upon the Mahomedan law of 
pre-emption.^ See also the Punjab Pre-emption Act (1 of 1913), Section 11,. the Agra 
Pre-emption Act, 1922, and the Oudh Laws Act, 1876. 

4. Pre-emption by custom. — A right of pre-emption is recognised by custom 
among Hindus in Behar,^ Gujarat^ and the United Provinces.’* See also the under- 
mentioned casos.^ " 


pro-omption conveyed by one transfer — See also 
(1884) 6 All 423 (42G, 427).) 

(»80) 11 All 108 (117). (Claimant disqualified to 
sue as to part cannot claim the remainder.) 

Note 3 

1. (’83) 6 All 110 (113, 117). 

(’83) 5 All 180 (182). 

2. (’70) 6 Mad H C R 26 (31). 

3. (’98) 20 All 88 (89). (Sunnis— Plaintiff dying 
before suit— Right does not survive to his heirs. 
—See however 12 Ind Cas 720 (720) (Bom)— 
Heirs and representatives, if executors or 
administrators, right survives.) 

(1900) 22 All 343 (350, 351). (Sale invalid — No 
right of pre-emption.) 

(’94) If) All 844 (852, 353). (Sale of land— Value 
exceeding Hs. 100 — Price paid and iransessioii 
delivered to transforeti — No sale deed executed— 
Transiiction complete and right of pre-emption 
arose.) 

(’06) 28 All 127 (129). (Owner of the dominant 
tenement has in re.spect of a sale of the servient 
tenement a right of pre-emption.) 

(’93) 15 All 104 (107). (Vicinage would give no 
right of pre-emption under Mahomedan law.) 
(’94) 16 All 247 (251). (No right of pre-emption in 
respect of thoroughfare.) 

(’88) 16 Cal 224 (226). (Alienation in favour of 
co.sh.arer and stranger jointly — Co-sharer also 
loses his right of pre-emption.) 

(’90) 17 Cal 543 (547) (F B). (Formalities.) 

(’05) 32 Cal 982 (986). (Suit for pre-emption brought 
by Sunni claimant against a Shia vendor and 
Hindu purchasers is governed by the Sunni 
llanafi law.) 

(’90) 12 All 229 (231, 234). (Shia law — Property 
owned by more than two sharers — No right of 
pre-emption.) 

(1900) 22 All 102 (104, 105). (Mahomedan of 
the Shia sect cannot maintain claim for pre- 
emption based on the ground of vicinage under 
the Mahomedan law when both the vendor 
and vendee are Sunnis.) 

Note 4 

1. (’12) 15 Ind Cas 659 (662) : 89 Gal 915 : 39 Ind 
App 101 (P C). 

(’08) 86 Cal 576 (686). 

/ 1868) 1863 Beng L R Sup Vol 35 (47). 

2 * (’69) 6 Bom H 0 B A C 268 (264). 


3. [See for instance (’90) 12 All 234 (264, 258).] 

4. Om coparcener has no right of pre-empiuni 
against another : 

’66) 6 Suth W R 250 (252). 

•79) 4 Cal 831 (834, 835) (FB). 

(’87) 14 Cal 761 (766). 

Persons not entitled to pre-empt : 

(’98) 20 All 419 (420). (VVajib-ul-arz — Cosharers 
and owners of separate plots of muali land — 
Mnafidars held not entitled to pre-empt.) 

(’01) 23 All 427 (428). (Hissedar of &uiK3rior class 
not entitled to pre-emption upon sale to hisse- 
dar of inferior class.) 

(’94) 16 All 412 (414). 

(’95) 17 All 447 (450). (Vendor who is not a 
cosharor.) 

(’04) 26 All 647 (548). (Do.) 

(’05) 32 Cal 988 (990). (Persons nob born or domi- 
ciled in the district in which the land Jk situa- - 
ted.) 

(’84) 6 All 17 (19). (Maintenance-holder.) 

Classes of persons entitled to pre-empt : 

’78) 1 All 452 (453). (Hindu widow.) 

’98) 20 All 148 (150). (Hindu daughter.) 

(’04) 26 All 574 (579); 30 Ind App 212 (P C), (Non- 
rosiding cosharer entitled to pre-empt.) 

(’04) 26 All 544 (545). 

(’01) 23 All 260 (261). (No implication of subor- 
dination.) 

(’87) 9 All 480 (483). (Recorded cosharet to be 
preferred to person claiming to bo cosharer by 
virtue of benami purchase.) 

Miscellaneous : 

(1900) 22 All 1 (11, 29, *32) (FB). (Perfect parti- 
tion extinguishes co-sharer’s right of pre-emp- 
tion.) 

(’14) AIR 1914 All 75 (76, 76): 36 All 456. (Claim 
can 1)0 based in the alternative on contract, 
custom or Mahomedan law ) 

(’70) 2N WPHC R 222 (223). (Claims to pre-emp- 
tion based on contract as well as custom may ho 
united in one suit.) 

(’06) 28 All 590 (592). (Ccncrally custom to bo 
presumed to be co-extensive with Mahomedan 
law.) 

(’01) 23 All 82 (33). (Ekjadi, meaning of.) 

(’90) 12 All 234 (254). (Custom ordiJiarily eo-ox- 
tensive with Mahomedan law.) 


0.20 R .14 
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5. Pre«emption by oontraot. — Pre-emption can be claimed on the'basis of 
a contract between the person claiming to pre-empt and the vendor, if the vendee has 
notice of such contmct.* (See Transfer of Property Act, Section 40.) 

Thus, a right of pre-emption in respect of a property may be conferred on a 
mortgagee thereof.^ The price in such cases may or may not be fixed beforehand.’ It 
has been held that the right cannot be enforced against an execution purchaser of the 
equity of redemption.* 

6. Shall speolfy a day before vhloh porchase-money shall be paid. — 

It is necessary under this rule that the decree should specify a day before which the 
purchase-money shall be paid.* It is not a compliance with the rule to say that. the 
money should be paid within a certain period ; the date by which the amount should 
be paid should be specified.’ 

Where the vendee has paid ofif encumbrances on the property the amount 
should be included in the “purchase money” unless he has paid off the encumbrance 
in bad faith or improvidently.’ 


7. Extension of time. — The general principles embodied in 0. 20 B. 3 apply 
to pre-emption decrees under this rule and hence Section 148 does not enable the 
Court to enlarge the period fixed by the decree for paying the purchase-money.* But 
where the last day allowed to the plaintiff to deposit the purchase money is a holiday, 
the money may be deposited on the next court-day on general principles of law.’ 

Effect of appeal on time fixed for payment. — The mere presentation of an 
appeal does not operate as a stay of proceedings in the lower Court (Order 41 Buie 5). 
Hence, the time for payment fixed by a pre-emption decree is not extended by the 
fact that an appeal has been preferred against the decree,’ though the Appellate Court 


(1863) 1863 Bong L R Sup Vol 35 (47). 

(’06) 28 All 431 (435). (Custom ncod not bo 
immemorial.) .. 

Note S 

1. (’98) 2 Cal W N 575 (576). 

(’09) 4 Ind Cas 743 (744) (Cal). 

2. (’1900) 22 All 238 (240, 242). 

[See (’88) 1888 Pun Ro No. 138, page 372. (lu 
this case the mortgagee was held to have 
waived his right.)] 

3. (1721) 9 Modern 2 (3), Orby v. Trigg. (Referred 
to in 22 All 238 and 24 Mad 449.) 

4 . (’10) 7 Ind Cas 663 (663) : 34 Bom 567. 

[See also (’92) 15 Mad 480 (481, 482). (Refusal to 
bid at the court auction precludes cnforccmeut 
of right afterwards.)] 

Note 6 

1. (’84) 6 All 370 (373). 

(’13) 18 Ind Cas 994 (996) : 1913 Pun Be No. 3. 

Prior to the Code of 1877 there was difference 
of opinion on the point ; 

(’76) 1 All 132 (134). 

(’75) 1 All 293 (295, 296). 

[See (’68) 10 Suth W B 63 (54).] 

2. (’26) AIR 1926 All 158 (1.58). 

(’06) 1906 Pun Ro No. 48, page 172 (PB). 

(’21) AIR 1921 Lah 6 (9) (PB). 

3. (’24) AIR 1924 Oudh 1 (1, 5, 6). 

Note? 

1 . (’13) 19 Ind Cas 347 (347) : 16 Oudh Cas 5. 
(’84) AIR 1984 Oudh 17 (18) : 9 Luck 215. 


(’10) 5 Ind Cas 443 (444) : 13 Oudh Cas 38. 

(’10) 8 Ind Cos 812 (813) (Lah). 

(’24) AIR 1924 Lah 359 (369). 

(’13) 21 Ind Cas 585 (586) : 35 All 682. 

(’14) AIR 1914 Oudh 383 (383) : 17 Oudh Cas 377. 
(’15) AIR 1915 Oudh 197 (197,198). 

(’91) 13 All 400 (403). 

(’20) AIR 1920 Oudh 25 (29) : 23 Oudh Cas 254. 
(’39) AIR 1939 Nag 107 (109). 

[See also (’09) 3 Ind Cas 497 (498) (All).] 
{Compare also (’13) 18 Ind Cos 994 (9%) : 1913 
Pun Re No. 3. (Inherent power — Costs not 
directed to be paid within any specific period 
— Time extend^.)] 

But see the following two cases: 

’16) AIR 1916 Pat 268 (269) : 1 Pat L Jour 92. 
’13) 18 Tnd Cas 86 (87) ; 1913 Pun Ro No. 60. 
(Money sent by money order — Delay duo to post 
office — 'Time may be extended under S. 148.) 

2. (’24) AIR 1924 All 218 (220) : 46 All 828. 
(Overruling AIR 1922 All 278 and AIR 1918 
All 18.) 

(’81) 3 All 850 (851). 

(’70) 2 N W P H C B 112 (112). 

(’77 1877 Pun Re No. 31, p. 67. 

(’13) 18 Ind Cos 994 (995) ; 1918 Pun Be No. 8. 
(’08 11 Oudh Cas 144 (146). 

(’31) AIR 1981 Uh 888 (889). 

3. (’96) 18 All 228 (226). 

(’88) AIR 1983 AU 118 (114). (18 AU 928, 
Pollowed.) 
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may, if it thinks fit, enlarge the time.^ Where the appeal is dismissed or the decree of 0. 20 R. li 
the lower Court is varied and the appellate decroo is silent about the extension of Notes 7-*8 
time, there is a conflict of opinion as to whether the time fixed by the original decree 
is to be calculated from the date of the appellate decree. See Note 9 to Section 148 
ante and the undermentioned case.® Where, however, the Appellate Court increases 
the sum to bo paid by the plaintiff in a pre-emption suit and ho deposits the excess 
amount ordered within a reasonable time after the appellate decree, the payment is a 
valid one.® 

Effect of failure to deposit within the time allowed. — On the plaintiff’s 
default in paying the purchaso-monoy within the time allowed, the suit should be 
dismissed,^ though^the decree does not contain a specific provision to that effect.® But 
where the plaintiff has appealed against the very condition in the decree that he 
should pay the purchase- money within a certain period, the Appellate Court should 
not dismiss the suit simply on the ground of non-payment within the time so fixed.® 

Where a suit for pre-emption by a son in his own individual capacity is 
dismissed owing to his failure to pay the purchase- money within the time allowed, a 
fresh suit by his father, for pre-emption, in assertion of his own individual right is 
not barred.^® 

8. Plaintiflf’B titlei when aocpues. — The pre-emptor’s title to the property 
accrues from the date of the payment of the purchase. money into Court and not from 
the date of the sale or of the decree.^ A registered instrument is not necessary for 
passing the title.*^ The words “whose title thereto shall be deemed to have accrued 
from the date of such payment” have been newly inserted in this rule to make this 
clear and to supersede the opinion expressed by the Madras High Court in the 
undermentioned case® that a registered instrument is necessary for passing title to the 
pre-empted property.^ It has been held that where, at the time of the deposit in 


(’39) AlU 1939 Na« 107 (109). (Plaintiff failing to 
make payment within period fixed hy Court — 
Ilia right of pre-emption is lost — >Iere fact that 
plaintiff files appeal and executes security bond 
does not extend time.) 

4 . (’80) 2 All 744 (745). 

(’68) 3 Agra 254 (255). 

(’23) AIR 1923 All 616 (517) : 45 All 456. 

(’96) 18 All 223 (226). 

(’39) AIR 1939 Nag 140 (141). (Plaintiff can ap- 
peal though he has not paid the money within 
the time fixed — Appellate Court can also extend 
time.) 

(’39) AIR 1939 Nag 120 (121). (Do.) 

[See also (’9o) 1890 Pun Re No.70,p. 187 (F B). 
(0. 41 B. 32.)] 

[Compare (’94) 1894 Pun Re No. 137, p. 514. 
(No authority to extend time on application 
before hearing appeal.)] 

5. (’32) AIR 1932 Oudh 63 (66) : 7 Luck 350. 
(Where the decree is set aside, failure to pay 
within the prescribed period does not extinguish 
the right of pre-emption.) 

6. (’14) AIR 1914 All 248 (248) : 36 All 514. 

7. (’75) 1 All 293 (296). 

(’96) 18 All 223 (227). 

’18) AIR 1918 Lah 166 (166). 

(’39) AIR 1989 Nag 107 (108). (The decree which 
is conditionally in the plaintiff’s favour ceases to 


be so the moment the dne date passes without 
payment. After that it l)ccomes a decree in the 
defendant’s, favour.) 

8. (’03) 1903 Pun Re No. 53, p. 205. 

(’98) 1898 Pun Re No. 47, p. 160. 

(’82) 14 All 529 (531). 

(’88) 1888 All W N 4 (5). 

9 - (’12) 17 Ind Cas 868 (868) (All). 

10. (’85) 1885 Pun Re No. 1, p. 1. 

Note 8 

1. (’30) AIR 1930 Lah 273 (277) ; 11 Lah 128 
(FB). (Overruling 1908 Pun Re No. 26.) 

(’33) AIR 1933 Lah 791 (792). 

(’29) AIR 1929 All 958 (954) : 61 All 998. (Title 
does not date from decree.) 

(’95) 1895 All W N 13 (14). 

(»26) AIR 1925 Lah 202 (203) : 6 Lah 486. (Title 
does not date from sale.) 

(’23) AIR 1923 Lah 529 (630). (The Punjab Pre- 
emption Act does not in any way modify the 
explicit direction of 0. 20 R. 14, 0. P. 0.) 

(’85) AIR 1935 Lah 523 (525) : 16 Lah 1065. 

[But tee (’02) 1902 Pun Ro No. 93, page 411 
(FB). (Title dates from sale— This caso should 
be deemed as overruled by AIR 1930 Lah 273 
(FB).)] 

2 . (’29) AIR 1929 All 237 (238). 

3. (’01) 24 Mad 449 (463). 

4 « See Notes on Clauses by Select Committee. 



1894 


DEOBEE IN PRE-EMPTION SUIT 


0.20 R.li 
Rotes MO 


Court, there are crops on the land, they also pass to the pre-emptor.® 

Although the rule says that on payment of the purchase- money into Court the 
defendant shall deliver possession of the property to the plaintiff, this does not apply 
to the following cases : 

(a) Where the property is in the possession of a usufructuary mortgagee.® 

(b) Where the pre-emptor is already in possession of the property.^ 

9. Payment into Court. — The payment of purchase-money into Court may 
be made in currency notes.^ But Government promissory notes are not “money'* and 
the deposit thereof is not valid.^ A payment made out of Court to the vendee is 
sufficient compliance with the decree, provided the vendee certiBes to the Court 
within the 'period alloived for payment the fact of his receipt of the money,® but 
not otherwise.* 

A payment is not valid if it is not a payment of the full amount stated in the 
decree, however small may be the sum by which it falls short.® 

Where the decree directs the payment of the purchase- money and costs within 
a specified time, the payment of the purchase-money alone within the time limited is 
not enough ; the costs also must be deposited within that time.® But this is not so 
whore, though costs are awarded, no time limit is fixed for their payment.^ 

The plaintiff does not forfeit his right of pre-emption by raising the purchase, 
money by a mortgage of the property sought to be pre-empted.® 

On payment into Court the money stands to the credit of the vendee and the 
pre-emptor's rights are not affected by the fact that a creditor of his attaches the 
money and is allowed by the Court to remove it.® 

See also the undermentioned cases.^® 

10. Tender of money, If suffloient. — A tei^r of the purchase-money to 
the Court within the time limited is sufficient compliance with the 'decree, although, 
through the laxity of the Court officials or other such cause, the actual deposit is made 

(’24) AIR 1924 Oudh 104 (105): 20 Oudh Gas 845. 
(Payment of costR not made condition precedent 
to enforcement of rif;ht.) 

8 . (’17) AIR 1917 All 166 (167). 

(’02) 24 AH 119 (128). 

9. (’97) 19 All 260 (268). 

(’02) 1902 Pun He No. 21, page 86. 

(’96) 1896 Pun Re No. 78, page 245. 

(’18) 21 Ind Gas 07 (68) (All). (Decree appealed 

against — Money lies in Gourt at peril of party 
ultimately found entitled to it.) 

[See however (’14) AIR 1914 All 458 (459) : 36 
All 398. (In case part of deposit money is 
attached by and paid to the pre*emptOT’B credi- 
tor after the pre emption decree is set aside in 
the first appeal by the vendee, the pre-emptor 
will have to make good the deficit.)] 

10. (’17) AIR 1917 Lah 400 (401). (ComprOmiae 
decree in pre-emption suit— Plaintiff required to 
hand over certain land to defendant within a 
certain period— Ceasing to cultivate with a view 
to hand over posscBsion was held sufficient com- 
pliance.) 

(’73) 6 N W P H C R 46 (47). (Deposit with re- 
quest that it should be retained till mutation of 
names in favour of plaintiff-- ZTe/d, that deposit 
was not saddled with condition preoladiog pey- 


5. (’23) AIR 1923 Nag 327 (329). 

6. (’23) AIR 1923 All 507 (508) : 46 All 482. 

(’82) AIR 1932 All 138 (138, 139). (Pre-eraptors 

get only constructive possession.) 

(’86) AIR 1935 Lah 623 (526) : 16 Lah 1066. (If 
property is in possession of mortgagees, pre- 
emptor merely pre-empts equity of redemption 
— On payment of money he need not execute 
decree for possession.) 

7. (’14) AIR 1914 All 440 (441). 

(’97) 20 Mad 305 (310), 

Note 9 

1. (’92) 1892 Pun Re No. 67, page 245. 

2. (’90) 1890 Pun Re No. 70, page 187 (PB). 

3. (’21i AIR 1921 All 169 (160). 

(’89) 1889 Pun Re No. 21, page 69. 

4. (’16) AIR 1916 Lah 249 (260) : 1916 Pun Re 
No. 73. 

5. (’23) AIR 1923 Lah 250 (251). (One Rupee.) 
’13) 18 Ind Gas 600 (601) (Lah). (One anna ) 
’24) AIR 1924 Lah 384 (886). (About Rs. 2.) 

6. (’24) AIR 1924 Lah 369 (359). 

(’84) 1884 Pun Re No. 96, page 276. 

7. (’13) 18 Ind Gas 994 (996): 1913 Pun Re No. 3. 
See also the following cam : 

’88) 10 All 400 (406). (Per Straight, J.) 

’10) 6 Ind Gas 954 (965) : 1910 Pun Re No. 56. 
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later on.^ But a tender to the Court after its usual working hours is not valid.^ 

11. "On or before the day referred to." — See Note 7 above. 

12. Ri^ht to rents and profits. — The rights of a pre.emptor are dilTeront 
from those of an ordinary purchaser. Under a pre-emption decree the right to posses- 
sion of the property and the consequential right to mesne ijrofits accrue to tho 
pro-omptov only from the date when ho pays tho amount of the purchase-raonoy finally 
declared by the Court. Till then the original purchaser retains possossion and is 
entitled to the rents and profits.* As to whether the vendee is entitled to tho crops on 
the land existing on the date of payment, see Note 8 above. 

13. Vendor’s title in pre-emption salts. — A pre-emptor is not entitled in 
a pre-emption suif to put tlio vendor to proof of his title to the property which he 
purports to sell. The principle of pro-omption is substitution. A pro-omptor is, 
therefore, bound to take the title which tho vendee was ready to take.' 

14. Set-off of costs against purchase-money. — The rule does not provido 
for cases where costa, instead of being awarded against the pre-emptor, wore awarded 
in his favour by the decree. Under the doctrine of eciuitable set-off, he is entitled to 
deduct such costs when depositing the purchase-money.' It has been held that when 
the decree directs the purchase-money to bo deposited within a specified time but does 
not require the costs awarded to the defendant to be deposited, the plaintiff is not 
bound to deposit such costs although he deducts from the purchase-money tho costs 
awarded to him.* 

18. Rival pre-emptors— Sub-rule (2). — Sub-rule (2) is new and prescribes 
the form of decree to be passed where there are rival pre-emptors. Under the old Code, 
Courts decided such cases on general principles suited to the emergencies of each case.' 
The present rule enables rival claimants to pre-emption to join as plaintiffs in a suit for 
pre-emption and to obtain in that suit a decision not only as to their right to pre- 
empt but also as to their rival claims.* But where the plaintiffs do not ask tho Court 


0.20R.U 
Notes 1(M8 


inent before mutation.) 

Note 10 

1. (’16) AIR 1916 Lah 77 (77, 78). 

(’1.5) AIR 1915 Oudh 171 (172). 

(’08) 11 Oudh Cas lU (145). 

(’81) 1881 Pun Re No. 79, page 175. 

(’80) 1880 Pun He No. 91, page 68. 

2. (’10) 8 Ind Cas 812 (813) (Lab). 

(’20) AIR 1920 Oudh 25 (28, 29); 230udhCas254. 
[Sm also (’28) AIR 1923 All 2.50 (250): 45 All 
276. (Payment into the treasury vrithout in- 
forming the Court not a duo compliance.)] 
Note 12 

1. (’16) AIR 1916 PC 179 (181) ; 44 Cal 675 : 44 
Ind App 80 (P 0). 

(’93) AIR 1933 All 91 (92). (Pro-emptor’a suit 
dismissed in appeal in High Court — Pre-emptor 
withdrawing money from Court — Suit decreed 
in appeal to Privy Council — Pre-emptor not enti- 
I led to rents and profits till he re-deposits money.) 

( 90) 12 All 284 (287) (P B). 

(•97) 19 All 261 (264, 266) (P B). 

Hotels 

1. (’15) AIR 1915 All 154 (155) ; 87 All 529. 

Note 14 

1. ('22) AIR 1922 Lab 142 (148) : 2 Lah 294. 
(’88) AIR 1988 All 118 (114). 


(’88) 1888 Pun Be No. 70. page 183. 

(1900) 3 Oudh Cas 323 (324). 

(•12) 15 Ind Cas 337 (337, 338) : 34 All 596. 

(’ll) 10 Ind Cas 454 (45.5) (All). 

(’06) 3 All L Jour 804 (806, 807) : 28 All 670. 
(’84) 6 All 351 (357). 

(’39) AIR 1939 All 228(229): ILR (1939) All 261. 
(’37) AIR 1937 All 766 (767). 

2. (’39) AIR 1939 All 228 (230): ILR (1939) All 
261. (Reversing on Letters Patent Appeal AIR 
1987 All 766.) 

Note IS 

1. See also the following cases : 

(’84) 6 All 870 (373, 375). 

(’84) 6 All 455 (456). 

(’88) 10 All 182 (187). 

(’89) 11 All 164 (167). 

(’75) 1 All 291 (298). 

(’99) 21 AU 292 (296). 

(’85) 7 All 720 (728). 

(’85) 1885 All W N 329 (329). 

(’92) 1892 Pun Re No. 29, page 116. 

(’81) 1881 Pun Bo No. 20, page .35. 

(’811 1881 Pun Re No. 102, page 236. 

(’05) 27 All 465 (467). , . „ 

2. (’29) AIR 1929 P C .58 (60) : 56 Ind App 80 
51 All 267 (P 0). 
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0.20 R.li to adjudicate upon their respective rights inter se, a joint decree may he passed and if 
Hotes 10-16 the amount is deposited in compliance with the decree, the defendant has no concern 
in the way in which the property is to be shared by the plaintiffs ; but the mere fact 
that a joint decree is passed in favour of all has not the necessary result of passing title 
to all the joint decree-holders even if only one of them pays the amount. In order to 
determine in what proportion the joint plaintiffs are to share the property, the 
circumstances under which the payment was made must in each case be enquired into.^ 

16 . Appeal. — A plaintiff, who has obtained a decree for pre-emption condi- 
tional on his paying a certain sum within a certain period, may appeal against the 
decree whether or not he has deposited the money in Court within the time limited.^ 
A vendee does not forfeit his- right of appeal against a pre-emption decree merely 
because ho has withdrawn the money deposited by the plaintiff.^ A plaintiff depositing 
purchase-money in Court under a pre-emption decree is entitled to a refund of the 
amount on the reversal of the decree in appeal.^ A decree with a condition that unless 
the purchase-money is paid within the time fixed the suit shall stand dismissed, is a 
complete decree and a subsequent order dismissing the suit is not a decree against 
which an appeal can be preferred.^ Further, an order passed on an application for 
payment of the pre-emption money in compliance with a decree under Rule 14 is not 
appealable under Section 47 of the Code as it is not an order relating to execution, 
discharge or satisfaction of a decree.^ 


0.20 B.18 


R. 1 5. [S- 215. ] Where a suit is for the dissolution of a 
Decre«in«uii for Partnership, or the taking of partnership accounts, 
diMoiution of put* the Court, before passing a final decree, may pass 
nordiip. ^ preliminary decree declaring the proportionate 

shares of the parties, fixing the day on which the partnership shall 
stand dissolved or be deemed to have been dissolved, and directing 
such accounts to be taken, and other acts to be done, as it thinks fit. 


[1877, S. 215.] 


1. Scope of the Rule* 

2. Preliminary decree directing the taking 

of accounts. 

3. Mode of taking accounts. 

4. ** Fixing the day on which the partnership 
shall stand dissolved.’* 


5. Defendant’s right to what is found due 

to him. 

6. Court-fee in partnership suits. 

7. Appeal. 

8. Letters Patent Appeal. 


1 . Scope of the Rule. — This rule contemplates the passing of a preliminary 
decree in suits for dissolution of partnership so as to enable the Court to pass a final 


3. (’29) AIR 1929 All 958 (954) : 51 All 998. 

Note 16 

1. (1900) 1900 Pan Re No. 92, page 379. 
(’96) 18 All 223 (226). 

(’94) 16 All 126 (128). 

(’91) 13 All 376 (378) (P B). 

(’95) 1895 Pun Re No. 67, page 833. 

(’90) 1890 Pun He No. 161, page 522. 

[See also (’12) 17 Ind Gas 868 (868) (All).] 

2. (’07) 1907 Pun He No. 16, page 74. 


3. (’96) 18 All 262 (264). 

(’18) 19 Ind CaB 1 (1,2) (All). (But not to interest.) 

4. (’20) AIR 1920 Oudh 25 (27) : 28 Oudh Gas 
254. (Dissenting from 21 Ind Gas 198.) 

5. (’82) 4 All 420 (422). 

[See (*16) AIR 1915 Oudh 171 (172).] 

[See also (’29) AIR 1929 All 958 (955) : 57 All 
998. (Deposit of the pre-emption money with- 
in time fixed by the Court is neither prooeed- 
ing in execution of decree nor step-in-aid of it.)] 
[But see (’98) 1898 Pun Re No. 88, page mi 
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adjudication of the specific rights of the parties. The words “may pass a preliminary 
decree** show that the passing of such a decree is in the judicial discretion of the Court. 
While, on the one hand, it will be an improper exercise of the discretion to pass a 
preliminary decree where the shares of the parties in, and the fact and date of 
dissolution of, the partnership are admitted,^ on the other hand, where such facts are 
not admitted, the Court ought to pass a preliminary decree defining and declaring the 
rights of the parties before giving a final adjudication in the suit.^ In Bamchunder 
Shaha v. Manick Chunder Banikya,^ Pontifex, J., observed as follows : 

"At the first hearing of the suit, really what the Court had to determine was, whether there 
had been a partnership, and what were its conditions; was it dissolved, or ought it to be dissolved; 
and who were the parties interested in the partnership, and in what shares; and upon determining 
these questions, it ought, in the first instance, to have directed that accounts should be taken as 
set forth in Form No. 132 (now Form No. 21, Appendix D), subject, of course, to any such 
alterations as the nature of the case might require. It is only alter taking these accounts and 
obtaining the report of the officer of the Court, or, if there is no such officer, when the Judge 
himself has arrived at a decision on the accounts, that a final decree should be made according 
to Form No. 188 of the Fourth Schedule of the Code (now Form No. 22 of Appendix D).*’ 

If, however, the Court has passed an order defining and declaring the said 
rights, the mere fact that no formal decree has been drawn up in those terms will bo 
a mere irregularity not vitiating the trial.*^ 

Under Section 266 of the Contract Act as it originally stood, a partner had to 
apply to the District Court to wind up the business of the firm to provide for tho 
payments of its debts and to distribute the surplus according to the shares of the 
partners respectively, and there was a conflict of opinion as to whether a suit for such 
relief in the ordinary Court lay.® The Section was amended by the Contract Amend- 
ment Act (IV of 1886), and under that Section a suit for dissolution of partnership 
could bo brought in the ordinary Courts like any other suit.® See now the Partnership 
Act (IX of 1932). 

2. Preliminary decree directing the taking of accounts.-— Besides making 
the declarations as to the rights of the parties referred to in Note 1 above, the Court 
should, in tho preliminary decree, direct an account to be taken of the dealings and 
transactions of the partnership, of tho credits, property and effects due and belonging to 
it, and should, if need be, appoint a receiver for realising the partnership property.^ 

As to the nature of the rights conferred by such a decree, see the undermen- 
tioned case.^ Although it is desirable that the preliminary decree should state who is 
to be the accounting party, yet tho Court can, even subsequently, decide the question.®^ 
The ordinary form for the preliminary decree is given as Form No. 21 in 
Appendix D, This form should ordinarily be followed unless there is any special reason 
for modifying it. The form is applicable also where the Court is asked to declare that 


Order 20 Rule 15 — Note 1 

1. (’14) AIR1914Oudh399(404):17Oadh 0118193. 

2. (1841) 3 Moo Ind App 176 (197, 198) (P 0). 
(’71) 15 Suth W R 352 (858). (In a suit of tho 

naturo of the one for dissolution of a partnership, 
it is incorrect to make an absolute decree for a 
specific sum of outstanding balances, without 
anything to guide tho Court in fixing the amount.) 

3. (’81) 7 Oal 428 (430). 

4. (’14) AIR 1914 Lah 839 (841). 

5. (’83) 6 All 500 (608). (A suit lay in the ordi- 
nary Court.) 

(’88) 1888 All W N 206 (206). (Do.) 

(’84) 8 Bom 272 (277). (Do.) 


(*S) 8 Bom 494 (496). (Do). 

(’81) 7 Cal 167 (162). (Suit did not lie in ordinary 
Court.) 

(’81) 7 Cal 428 (433). (Do.) 

6, (’18) AIR 1918 All 288(289) : 40 All 446. 

(A suit by a surviving partner against the repre- 
sentative of a deceased partner for partnership 
accounts.) 

: Note 2 


. (’97) 20 Mad 813 (316. 316). 

. (’29) AIR 1929 Mad 641(647) : 62 Mad 603 (FU). 
. (’86) AIR 1936 Lah 78 (80). (It is open to the 
Court to give instructions at any time to faci- 
litote and regularise the taking of accounts.) 


0.20 R. lit 
Notes 1-R 
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a dissolution has taken place and an account is still required.^ 

3. Mode of taking aooounts. — The Court may itself take the accounts of the 
partnership or appoint a commissioner for the purpose. In the latter case the Court 
may give directions, if any are required, as to the mode of taking accounts. It may call 
upon either party to furnish a statement of particulars relating to the business and its 
transactions.^ All the account books and other documents relating to the partnership 
and in tho possession of either party should be produced.^ Sufficient time should be 
given to the parties for the purpose and evidence should be taken if necessary.® A 
commissioner taking accounts has no power to decide questions relating to the terms of 
the partnership, its duration or the shares of the partners.^ In a suit for dissolution of 
partnership and the settlement of accounts, ordinarily the partnership business must be 
wound up so that all questions between the parties in respect of the partnership may be 
finally decided, and a procedure which leaves outstanding such questions or is calculated 
to give rise to fresh questions is not proper.® 

As to the power of the Court to go into the accounts of firm anterior to a date 
on which there has been a settlement of accounts between the parties, see the 
undermentioned case.® 

4. '' Fixing the day on whioh the partnership shall stand dissolYed.”— 

The preliminary decree should fix a day on which the partnership should stand dissolved 
or be deemed to have been dissolved. The fixing of the day is a judicial act and should 
be done arbitrarily. Ordinarily, if a notice of dissolution has been given by one of the 
partners, the dissolution will be declared as and from that date.^ Otherwise and in the 
absence of any other circumstance, the dissolution should be ordered to date from the 
plaint.® It can be ordered to date from the judgment only in exceptional cases.® 

8. Defendant’s right to what is found due to him.— If, on the taking of 
accounts, it is found that any balance is due to the defendant, the Court can pass a 
decree in his favour for the amount.^ 


4. (’38) AIR 1938 Lah 758 (759) : I L R (1939) 
Lah 178. 

Note 3 

1. (’81) 7 Cal 428 (433). 

2. (’14) AIR 1914 P C 33 (33) (PC). (Accounts 
taken by a commissioner appointed for that pur- 
pose, without production or discovery of partner- 
ship books and documents are not properly taken.) 

3. (’18) AIR 1918 Lah 166 (169). (It will not do 
to pass an ex parte final decree on the mere 
statements of the plaintiff.) 

4. (’37) AIR 1987 Bom 81 (89). 

[See also (’36) AIR 1986 Lah 458 (460). (Question 
as to in whose possession the account books are 
is to be decided by the Court after taking evi- 
dence and cannot be left to the commissioner — 
Ijatter’s business is merely to examine accounts 
produced before him and to report to Court the 
result of such examination and to suggest a 
scheme for the winding up of tho business— 
But a party at whose instance commissioner 
was asked to decide the question as to in whose 
possession the account books were, cannot after- 
wards object.)] 

8. [See ( 86) AIR 1986 Lah 468(459). (Ordinarily 
the liabilities have to be paid and assets to be 
collected and the business has to be wound up.)] 


6. (’38) AIR 1938 Lah 768 (759) : I L R (1989) 
Lah 178. (If it is necessary to examine tho 
account books of the firm from anetirlier date in 
order to discover what credits arc still due to the 
partnership, the examination of those accounts 
would not bo barred by the suing partner’s 
acceptance of the existing accounts as correct.) 

Note 4 

1. (’18) AIR 1918 Mad 264 (264). 

2. (’18) AIR 1918 Mad 264 (264). 

3. (1881) 17 Ch D 529 (531), Lyon v. Twoddoll. 
(Rofered to in AIR 1918 Mad 264.) 

Note 5 

1. (’10) Ind Cas 211 (211, 212) (All). 

(’10) 6 Ind Cas 162 (168) (All). 

(’24) AIR 1924 All 854 (855) : 46 All 868. 

(’07) 84 Cal 892 (898, 895). 

(’ll) 10 Ind Cas 250 (253) (Lah). 

(’26) AIR 1926 All 582 (588). (When once there 
has been a preliminary decree ordering the taking 
of accounts, if the plaintiff desires to withdraw 
his claim but tho defendant desires the case to 
proceed, the proper course is to iranspoM the 
plaintiff to the position of defendant and make 
the defendant plaintiff.) 

[But see (’06) 8 All L Jour 288 (234). <Kot 
accepted as good law.) 
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6. Court-fee in partnership suits. — The plaint or memorandum of appeal 
in a partnership suit is chargeable with an ad valorem court-fee, the valuation being 
fixed under Scection 7, clause (iv) (f) of the Court-fees Act.^ 

The defendant in such a suit is not bound either to value Ms claim or to pay 
any court-fee. If, however, on the taking of accounts any amount is found due to him, 
he is bound to pay court-fee thereon before a decree for the amount is passed in his 
favour.^ 

7. Appeai. — An appeal lies from a preliminary decree passed under this rule.^ 
But mere directions given to the commissioner in the matter of taking accounts are 
not decrees and are not appealable.^ 

8. Letters Patent Appeal. — An order appointing the Ofiicial Receiver as the 
receiver in a partnership suit was held by the Rangoon High Court to be a “judgment” 
within the meaning of Clause 13 of the Letters Patent and as such appealable.^ The same 
High Court has, however, held that orders by way of directions to the commissioner 
in the matter of taking accounts are not “judgments” within the meaning of the said 
Clause of the Letters Patent and hence not appealable.*^ 


R. 1 6. [S* 215A.] In a suit for an account of i)ecuniary 
transactions between a principal and an 

Decree in suit for account i j • ji * 1 . j. i • 

between principal and agent, agent, and in any Other suit not herein- 

before provided for, where it is necessary, 
in order to ascertain the amount of money due to or from any 
party, that an account should be taken, the Court shall, before 
passing its final decree, pass a preliminary decree directing such 
accounts to be taken as it thinks fit. 

Synopsis 


1. Scope of tbe Rule. 

2. **Shall past a preliminary decree.*’ 

3. Suit by principal — Right of agent tc 

the amount found due to him. 

Other Topics 

li'inal decree, ex parte — Right of defendant to re- 
open accounts. See Note 2. 

“In any other suit.” See Note 1. 

Note 6 

1. (’10) 6 Ind Oaa 882 (832) : 32 All 517. 

(•33) AIR 1938 Mad 880 (881) : 56 Mad 706. (Ap- 
pellant in such suits, whether defendant or plain- 
tiff, is in the position of plaintiff and can file 
appeal on any valuation he likes.) 

(’81) 6 Bom 143 (146). 

(’33) AIR 1933 Nag 127 (128) : 29 Nag L R 34. 
(Suit for partnership accounts — Plreliminary 
decree— Appeal— Appellant can fix provisional 
valuation for court-fees.) 


4. Valuation for court-fee and 

jurisdiction. 

5. Appeal. 

6. Stay of proceedings. 

( miscellaneous) 

Suit for delivery of account papers. Soo Note *2. 
“Whore it is necessary.” Soo Note ‘2. 

(’30) AIR 19.30 Lah 4.58 (460). 

2. (’ll) 10 Tnd Gas 250 (268) (Lab). 

(’14) AIR 1914 Sind 137 (137) : 8 Sind li R 12*2. 

Note 7 

1 . (’96) 23 Cal 406 (408. 412). 

(’01) 1901 Pun Ro No. 13, p. 47. 

2. (’28) AIR 1928 Sind 100(100, 101) : 23 Sind 
LR87. 

Note 8 

1. (’27) AIR 1927 Rang 139 (139) : 5 Hang 99. 

2. (’25) AIR 1926 Rang 43 (46) : 2 Rang 469. 


0.20 R.iS 
NoteB (h8 


0.20 R.16 
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0.20 R. 16 
Notes 1-2 


1. Scope of the Rule. — The rule applies t;o the following kinds of suits, viz. — 

(1) suits for accounts between principal and agent;^ 

(2) suits in which plaintiff has a right to a rendition of accounts from the 

defendant;^ and 

(3) suits in which it is necessary that an account should be taken in order to 

ascertain the amount due to or from any party.® 

The purpose of a preliminary decree in such suits is merely to ascertain whether 
the defendant is liable to account to the plaintiff,^ and the preliminary judgment, 
therefore, need not bo exhaustive or specify all details.® 

2. Shall pass a preliminary decree.*’— Where the plaintiff has established 
that the defendant was his agent^ or that the defendant is otherwise liable to account 
to him,® it is the duty of the Court to pass a preliminary decree directing an account 
to be taken of the transactions between the parties. But no such decree need be 
passed if the liability to account is not established,® or if the necessity for accounts is 
not made out.^ 

A preliminary decree in a suit contemplated by this rule finally declares the 
liability of the defendant for such sum as may be found due® but does not terminate 
the suit.® 

In a suit for accounts, it is a better practice for the Court to express its 
directions specifically in the decree rather than to insert a general reference to its 
judgment in the decree.^ 

The proceedings under a preliminary decree for accounts to obtain a final decree 
for money are proceedings in the suit and not proceedings in execution.® 

For the procedure to be observed in taking accounts, see the undermentioned 

cases." 


Order 20 Rule 16 — Note 1 

1. (’21) AIR 19*il Sind 42 (43) : 15 Sind L R 16. 

2. (’19) AIR 191§ Lah 217 (218). 

(’29) AIR 1929 Lah 182 (184). 

also (’96) 23 Cal 884 (890) (FB). 

3. (’17) AIR 1917 All 481 (431). 

(’13) 18 Iiid Cas 336 (336) (All). (Suit to recover 
balance of anamat money retained in the hands 
of defendant for payment to creditors.) 

(’87) AIR 1937 All 276 (278). 

4. (’26) AIR 1926 Nag 893 (896). 

5. (’81) AIR 1931 Cal 858 (359), 

Note 2 

1. (’87) 14 Cal 147 (153, 158) ; 13 Ind App 123 
(PC). 

(’05) 27 All .374 (377), 

(’26) AIR 1925 Cal 1069 (1072) ; 52 Cal 766. 

(’81) 6 Cal 754 (756). 

(*81) 7 Cal 654 (656). 

2. (’83) 1883 All W N 218 (218), 

(’06) 1905 All W N 1 (1). 

3. (’29) AIR 1929 Cal 418 (421). 

(1900) 4 Cal W N 105 (107). (The trespasser is 
not liable to account but is liable for damages, 
therefore no preliminary decree for account can 
be passed against him.) 

4. (’25) AIR 1925 Cal 1069 (1074) : 52 Cal 766. 
(’16) AIR 1916 Cal 244 (245). (It is only where it 

is necessary, in order to ascertain the amount of 
money due to or from any parties, that an 
account should be taken, that the Court shall 


before passing the final decree, pass a prelimL 
nary decree directing such' account to be taken 
as it thinks fit.) 

(’30) AIR 1930 Mad 721 (722) : 53 Mad 475. (lu 
every suit for an account of pecuniary transac- 
tions, it is not imperative for the Court to pass 
a preliminary decree in the first instance— It can 
be dispensed with where the facts are so simple 
that the taking of accounts would only involve 
unnecessary and unprofitable delay.) 

(’28) AIR 1928 Nag 299 (300). (The mere fact 
that a preliminary decree was not passed under 
0. 20 R. 16, C.P. Code, in a suit for accounts will 
not render the decree passed in the suit illegal, if 
nobody has been prejudiced by the correct pro- 
cedure not being adopted and a decision has been 
arrived at after framing proper issues and taking 
evidence upon the incomings and outgoings.) 

5. (’12) IS Ind Cas 874 (875) (Cal). (Final decree 
passed ex parte — Defendant must be given an 
opportunity to be heard as to how much is due 
from him.) 

6 . (’31) AIR 1981 Lah 268 (269). 

7. (’86) AIR 1936 P 0 825 (829). 

8. (’87) AIR 1987 P 0 168 (164) : 18 Lah 502 ; 
64 Ind App 191 : 81 Sind L B 867 (P 0). 

9. (’92) 19 Cal 174 (178 to 181) : 19 Ind App 88» 
(PC). 

(’81) 6 Cal 754 (757, 758). 

(’81) 7 Cal 654 (656, 657). 

(’87) 14 Cal 147 (158) : 18 Ind App 128 (PO). 
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8. Suit by principal — Right of agent to the amount found due to him. — 0. 20 R. 16 

If in a suit by the principal, accounts between him and the agent arc taken and Notes 8-6 
nothing is found due to the principal but something is found duo to the agent, a 
decree can be passed in the defendant’s favour for the amount, on his paying the 
necessary court-fee.^ 

6. Valuation for oourt-fee and jurisdiotion.— Suits for accounts are governed 
by the provisions of Section 7, clause (iv) (f) of the Court-fees Act.^ The plaintiff's 
valuation will bo the value both for the purposes of the court-fee and for the puri^ose 
of jurisdiction.* If a defendant appeals against the whole preliminary decree in such 
a suit, he will be bound by the valuation given in the plaint.* 

5. Appeal. — An appeal lies from a preliminary decree in a suit for accounts.^ 
Notwithstanding that a final decree has been passed in the case, the final decree will 
bo subject to the result of the appeal from the preliminary decree.* See Notes to 
Section 97, ante, 

6. Stay of prooeedlngs. — An Appellate Court, in which an appeal from the 
preliminary decree is pending, can stay further proceedings under the preliminary 
decree (such as enquiry into accounts), pending the hearing of the appeal.^ 


R . 1 7 . [ New.] The Court may either by the decree directing 0. 20 R. 17 
an account to be taken or by any subsequent 

Special directions at to j 1 i.* •i.i. j i. 

accounts. Order give special directions with regard to the 

mode in which the account is to bo taken or 
vouched and in particular may direct that in taking the account the 
books of account in which the accounts in question have been kept 
shall be taken as prima facie evidence of the truth of the matters 
therein contained with liberty to the parties interested to take 
such objection thereto as they may be .advised. 

[R.S. C., 0. 33R. 3.] 

(’07) 34 Cal 892 (891, 895). 

(’37) AIR 1937 All 276 (279). 

[S«e (’06) 3 All L Jour 233 (234). (Dafendant 
should claim a set-of! — Otherwise Court cannot 
pass a decree in his favour.) 

(’32) AIR 1932 Lah 619 (620). (Do.)] 

Note 4 

1. (’08) 1903 Pun Re No. 150, p. 681. (Appeal.) 

2. See Section 8 of the Suits Valuation Act, 1887. 

(’94) 18 Bom 40 (42). 

(’86) AIR 1935 Lah 689 (689). 

tS«« olw (’88) 12 Bom 675 (677).] 

3. (’17)AIR1917Mad668 (669) : 39 Mad 725(PB). 

Note 5 

1. (’21) AIR 1921 Sind 42 (44) : 15 Sind L R 16. 

2. (’12) 16 Ind Cas 167 (169) : 34 All 498. 

(’18) 19 Ind Cas 680 (681) (Cal). 

Note 6 

1 . (’04) 81 Cal 722 (724) (FB). 


(’68) 10 Suth W R 279 (280). (Suit for delivery 
of account papers — Court should direct delivery 
of thorn.) 

(’71) 15 Suth W R 260 (260, 261). 

(’72) 17 Suth W R 409 (410). 

(■74) 22 Suth W R 191 (192). 

(’26) AIR 1926 Nag 893(396). (Objection to parti- 
cular item should bo taken when question as to 
accounts is tried.) 

(’13) 19 Ind Cas 901 (902) (Cal). (Unless fraud and 
undue influence are proved aooonnts cannot bo 
re-oponed.) 

(1872) 9 Ch D 529 (582, 688), WilUamson v. 
Barbour. 

(’87) 11 Bom 78 (86). (Williamson v. Barbour, 
(1872) 9 Oh D 629, Referred.) 

Notes 

1. (’10) 6 Ind Oas 162 (168) ; 82 All 626. 

(’38) AIR 1938 Sind 247 (248, 249). 
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1902 DECREE IN SUIT FOB PARTITION OF PROPERTY 



1. Scope of the Rule. I 3. Omiifion to give directioni in 

2. Settled accounts. I preliminary decree. 

1. Scope of the Rule. — The rule is now and corresponds to 0. 33 B. 3 of the 
Buies of the Supreme Court in England. It, however, enacts no new provision of law 
but only recognises an already existing practice in the matter of taking accounts. It is 
in the discretion of the Court to give special directions or not under this rule.^ Under 
the English practice the Court may treat the account books as prima facie evidence 
in partnership cases.^ Similarly, account books kept by a trustee may be ordered to be 
taken as prima facie evidence against the cestui que trust if the latter has had access 
to these books.^ In other cases special directions should be obtained from the Court, ^ 
and such directions will be given if the ordinary proof of accounts is not available 
owing to lapse of time or other causes,^ or if the accounts are beyond the control of the 
accounting party.” 

2. Settled aooounta. — In proceedings by way of taking accounts, a settled 
account may bo set up or pleaded in the absence of any special directions in the 
matter, in the preliminary decree.' 

3. Omission to give direotious in preliminary decree. — 'I'hough the 
necessary directions in tlie matter of taking accounts are generally given in the 
preliminary decree, yet the omission of such directions in the decree will only amount 
to a mere irregularity.' In fact this rule contemplates such directions being given 
subsequently also. 

Their Lordships of the Privy Council have held that in a decree directing 
accounts to be taken, it is a better practice for the Court to express its directions 
specifically in the decree rather than to insert a general reference to its judgment in 
the decree.^ . 


Decree in .uitforpwti- R. 1 8. [New.] Where the Court passes 
tion oi property or Mpn- g, decree for the partition of property or for the 

rate potteision of a share ii.,, 

therein. Separate possession of a share therein, then, — 

(J) if and in so far as the decree relates to an estate assessed 
to the payment of revenue to the Government, the decree shall 
declare the rights of the several parties interested in the property, 
but shall direct such partition or separation to be made by the 
Collector, or any gazetted subordinate of the Collector deputed by 
him in this behalf, in accordance with such declaration and with 
the provisions of section 54 ; 


Order 20 Rule 17 — Note 1 

1. (’21) AIR 1921 Sind 42(43); IS Sind Ij B 16. 
(’16) AIR 1915 Bom 42 (44) : 89 Bom 422. 

2. (1878) 9 Ch D 547 (651), Gothing v. Keighley. 

3. (1865) 16WB(F,ug)417,Bank8 v. Cartwright. 

4. (186.9) 11 W R (Rng) 871, Cookes v. Cookes. 
(1854)28L JCh 1003(1004),Newberry v. Benson. 
8. (1657) 7 De G M d; O 68 (76), Ewart v, Wil- 


liams. 

6. (1841) 6 Beav 516(617,518), Turner v.Comey. 

Note 2 

1. (1885) 26 Ch D 111 (116), Holgate v. Shnth. 
Note 3 

1. (’21) AIR 1921 Sind 42 (48) : 16 Sind L B 16. 

2. (’86) AIR 1986 P C 826 (899) (PC). 
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(2) if and in so far as such decree relates to any other 0.20R.lft 
immoveable property or to moveable property, the Court may, if the 
partition or separation cannot be conveniently made without further 
inquiry, pass a preliminary decree declaring the rights of the several 
parties interested in the property and giving such further directions 
as may be required. 

Synopsis 

1. Scope of the Rule. 5. Preliminary decree. 

2. Jurudiction of Court and CoUector. ®- “GW"* "tch further direction.." 

^ ' 7. Final decree. 

3. Moveabk properly. g for finrt decree. 

4. Joint Hindu family property. 9. Appeal. 

Other Topics (miscellaneous) 

A second preliminary decree. See Note 9. Mesne profits. See Note fi. 

6““‘ Partition suita-CoaiB. See xNote 5. 

Execution of partition decree — Tiiniitation. See “Shall declare the rights of the several parties.’* 

Note 7. See Note 4. 

1. Scope of the Rule. — Sub-rule (1) refers to partition decrees relating to an 
estate assessed to Government revenue ** referred to in Section 54 of the Code, while 

sub- rule (2) deals with partition decrees relating to any other immovable property or to 
moveable proi)erty. In tho former case the rule does not contemplate tlie passing of a 
preliminary and of a final decree.^ Tho Court has merely to pass a decree declaring 
tho rights of tho several parties interested in tho property, tho actual partition so as 
to affect tho Government revenue, being left to bo made by the Collector.^ In the 
latter case, i. c., a case corning under sub- rule (2), tho Court may pass a preliminary 
decree if tho separation cannot he made conveniently without further inquiry : soo 
Note 5, infra. Where the decree does not contain any direction as required by 
suh-rule (1), the decree is defective, and unless the defect is rectified tho parties cannot 
ask for the transmission of the proceedings to tho Collector.^ 

Whore in a suit for partition, a decree has been passed under suh-rule (1), an 
application to the Court by tho parties for the transmission of the papers to the 
Collector is not one for execution,* 

2. Jurisdlotion of Court and Collector. — See Section 51, Note 7, ante. As 
has been soon in that Note, whore the Collector disregards the directions in the decree, 
the Court has the power to interfere and set right his action.^ 


8. Moveable property. — Where in a suit for partition of moveable property 
the plaintitf files a list of properties, and the defendant either denies that they are 
liable to partition or that they exist, it is incumbent on the Court, before passing 


Order 20 Rule 18 — Note 1 

1. (’14) AIR 1914 Oudh 83‘2 (338). 

2. (’25) AIR 1926 Lah 445 (440) : 6 Lali 442. 
(14) AIR 1914 Oudh 332 (383). 

3. (’85) AIR 1936 Sind 192 (192). (It is incum- 

upon the plain tifTs to have decree corrected 
within the time allowed by law ) 

4. (’39) AIR 1989 Bom 454 (455):41Bom L R921 


(923, 924). (There is nothing in c*siKe.sof this sort 
for the Court to execute — .Asking the Court to 
send the papers to the Collertor is really asking 
the Judge to do a ministerial act.) 

Note 2 

1. (*87) AIR 1937 Bom 173 (176). (Civil Court 
has juriwiiction to set aside in toto or modify 
partition effected by the Collector.) 
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Votes 8-6 


a preliminary decree, fco determine the following points^ — 

(1) whether such properties exist, and if so in who^ possession ; 

(2) whether they are partible ; and 

(3) what is their value. 

4. Joint Hindu family property* — See the undermentioned cases.^ 


8. Preliminary decree. — In cases coming under sub-rule (2), the Court may 
pass a preliminary decree. It is not obligatory to do so in every case. For instance, ^t 
is not necessiiry to pass a preliminary decree if the shares can be ascertained without 
diflBculty in execution.^ But where a partition cannot be conveniently made without 
further enquiry, a preliminary. decree may be passed declaring the rights of the several 
parties interested in the property leaving the actual partition to be made later on.^ It 
has been hold that it would be premature to decide in the preliminary decree whether 
certain property in the defendant’s possession about which partition is claimed is 
available for partition or not, and that the question should be left to be decided at the 
enquiry subsequent to the preliminary decree.® After a preliminary decree has been 
passed in a partition suit, the proper course for the plaintiff desiring an absolute 
separation of his share is to apply for a final decree and not to bring a fresh suit for 
that purpose.^ There is no limitation for such an application inasmuch as the rule does 
not contemplate any such application being made by the party, and it is the duty of 
the Court to pass the final decree after the necessary enquiries.® In fact the Court 
<3annot, after a preliminary decree has been passed in a partition suit, dismiss it for 
default in depositing the fee for a commissioner to make a final partition ; all that the 
'Court can do in such a case is to adjourn the proceedings sine die,^ 

Any party to the suit whose interest it is that further proceedings bo taken, 
may move the Court to pass a final decree ; but ordinarily it is the plaintiff who moves.^ 

Undcv the old Code it was not necessary to pass first a prelhninary decree and 
then a final decree in a partition suit.® It was, however, usual to pass an interlocutory 
order declaring the rights of the several parties interested in the property and then a 
decree. See the undermentioned cases.® As to whether there can be more than one 


Note 3 

1. ('19) AIR 1919 Oiidh 208 (210). 

[See also (’75) 7 N W P H C R 75 (77).] 

Note 4 

1. (’15) AIR 1915 Mad 1065 (1065). (Preliminary 
decree for partition cfTects severance in status.) 
(*99) 23 Bom 184 (187). (Suit for partition by 
purchaser— Court need not determine shares of 
other coparceners.) 

(’99) 28 Bom 188 (190). (Suit for partition by 
member of joint Hindu family — Others can have 
their respective shares determined and allotted 
to them on payment of proper court-fee.) 

(’26) AIR 1925 Lah 403 (405): 6 Lah 124. (Hindu 
daughters in joint possession of life interest can 
have partition.) 

(’89) 16 Cal 397 (406): 16 Ind App 71 (PC). (Parti- 
tion of talukdari estate belonging to Hindu 
family— Form of decree.) 

(’87) 14 Cal 498 (604) : 14 Ind App 87 (PC). (Do.) 
•(’86) AIK 1986 Mad 266 (267). (Coparcener in 
Hindu joint family is entitled to interest during 
the period of the suit if the defendants have 
been receiving interest daring such period.) 


Note 5 

1. (’12) 17 Ind Cas 390 (890) (Lah). 

2. (’09) 3 Ind Cas 247 (252) (Cal). (Parties to bear 
costs in partition suits — In exceptional cases 
defendants must be made liable.) 

(’14) AIR 1914 All 272 (278) : 36 All 461. (Decree 
for joint possession is a preliminary decree.) 

(’29) AIR 1929 Oudh 117 (119). (Decree for joint 
possession cannot be construed as a preliminary 
decree for partition.) 

3. (’26) AIR 1925 Pat 433 (433). 

4. (’29) AIR 1929 Oudh 466 (467) ; 6 Luck 280. 
(Distinguishing 18 All 809.) 

5. (’29) AIR 1929 Oudh 466 (457) : 6 Luck 280. 
(Following AIR 1920 Oudh 281.) 

6. (’25) AIR 1925 Pat 483 (483, 484). 

(’82) AIR 1932 Mad 619 (622). , 

7. (’24) AIR 1924 P 0 198 (198) : 4 Pat 61 : 61 
Ind App 321 (PC). 

8. (’28) AIR 1928 Mad 147 (148) : 46 Mad 47. 

9. (’98) 20 All 311 (812, 818). (Interlocutory 
order of declaratory nature could be 

(’78) 2 Mad 88 (87):6IndApp 177 (PO). (Contents 
ot interlocutory order.) 
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preliminary decree in a case, see the discussion under Section 2 (2), Note 10, ante. As 
to the maintainability of an appeal against a preliminary decree after the final decree 
has been passed, see Section 97 Note 6, ante. 

6. Giving such farther dlreotione.” — These words include also directions 
for inquiry as to future mesne profits or interest, and it is in the preliminary decree 
that such directions should be given. Where such decree is silent as to future mesne 
profits or interest, can the final decree award the same or direct an inquiry in respect 
of the same? As regards mesne profits it has been held that the final decree cannot 
award it or direct an enquiry in respect of it. The reason is that Buie 12 and this rule 
should be read together and inasmuch as, under Buie 12, the final decree can only 
provide for mesne profits where an inquiry into the same has boen directed by the 
preliminary decree, the same principle will also apply to cases coming under this rule.^ 
But it has been held by the Madras High Court in a recent decision^ that a Court can 
pass a final decree for mesne profits in a partition suit although there has been no 
preliminary decree in respect of such profits. It has also been held by the Chief Court 
of Oudh^ that where a preliminary decree passed on compromise between the parties 
in a suit for partition omits to make any mention of mesne profits, still it is open to 
the Court to direct an enquiry into mesne profits where it finds that the intention of 
both the parties is that mesne profits should be paid to each other. In any case where 
the final decree directs such an enquiry, there is no want of jurisdiction and the 
executing Court cannot go behind it.^ As to the maintainability of a separate suit for 
mesne profits where the decree in the partition suit is silent on the point, see 
Section 11, Note 125 and the undermentioned cases.^ 

As regards interest^ where the preliminary decree in a partition suit directs 
accounts to be taken but is silent as to interest, it has been held by the Bombay High 
Court® that it is competent to the Court to award by its final decree, interest in a 
proper case. The learned Judges base their decisions on certain English cases, according 
to which a Court has **power on further directions to order payment of interest on a 
sum found due from a defendant although the decree declaring the liability contains 
no direction for payment of interest or the statement of claim does not ask for it." It 
was also pointed out that the case of taking an account under the present rule is similar 
to the case of taking an account in an administration suit under 0. 20 B. 13 and that, 
if the forms of preliminary and final decrees in administration suits (Appendix D, 
Forms 17 and 18) are looked at, it will be clear that the Legislature does recognize 
that even where the preliminary decree does not contain any direction as to interest, 
yet, in the final decree, interest may be awarded. 




(*81) 7 Gal 318 (320] 

(’95) 18 Mad 73 (87] 

(’08) 31 Mad 640 (542). (Appointment of com- 
missioner to make partition not obligatory). 

(’95) 22 Cal 426 (432, 434). 

(1900) 28 Mad 127 (129). (Art. 181, Limitation Act, 
not applicable to application for the appointment 
of a commissioner.) 

(‘70)14 Suth WR92(98). 

Nolo 6 

1. (*19) AIR 1919 Mad 998 (999) : 42 Mad 296. 

(’31) 1931 Mad W N 846 (847). 

2. ('89)A1R1939 Mad 81(89,90). (Under this rule, it 
is not necessary in every case to have two decrees.) 
[See also (’86) AIR 1936 Sind 72 (74,76): 80 Bind 
L R 17. (Parties referring question as to mesne 


profits to Judge as arbitrator— Judge not decid- 
ing question as to future mosne profits — Held 
that such question was not referr^ to the Judge 
as arbitrator and was open and then even as- 
suming that it had been referred, as the Judge 
had not decided it, its decision subsequently 
was not barred.)] 

3 . ( 38) AIR 1938 Oudh 103 (106). 

4 . (’81) 1931 Mad W N 846 (847). 

5. ('82) AIR 1932 Bom 222 (224) : 56 Bom 292. 

C85) AIR 1936 Pat 80 (82). (Suit by purchaser 

from coparcener for partition and separate 
possession of share purchased— Question of mesne 
profits must be determined in the partition suit 
Itself and not by a separate suit.) 

6. (’25) AIR 1925 Bom 406 (408, 409): 49 Bom 282. 

8CP0. 120. 


0.30 R.18 
Motes 5*6 
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Of 20 Rf 18 7. Final deoree. — Where a preliminary decree for partition has been passed 

Hotes 7**9 under this rule, the decree cannot be made effective without a final decree.^ Where, 
subsequent to the preliminary decree, one of the co-sharers dies and the other parties 
become entitled to increased shares, the final decree may award them the increased 
shares.^ In working out preliminary decrees for partition, the Court may, instead of 
making an actual division of all the property, give one coparcener a charge over the 
share of another for any difference in favour of the former.^ A decree for partition is 
a joint decree in favour of all the shareholders and therefore execution proceedings 
taken by one of them are sufficient to keep the decree alive in favour of all.^ It has 
been held by the Patna High Court^ that where, along with the preliminary decree in a 
partition suit the Court passes an executable order for costs in favour of the plaintiff, 
it is open to the latter to apply to have such order incorporated in the final decree 
although limitation for the execution of such order independently may have expired. 
It has been held that after a preliminary decree has been passed, it is always open to 
the parties before the final decree, upon proper procedure, to bring in further property 
for partition.^ See also the undermentioned case/ 

8. Stamp tor final decree. — A final decree for partition is an instrument 
of partition within Section 2 (15) of the Stamp Act, and is chargeable with stamp 
duty under Schedule I, Article 45 of that Act.^ 

See also the undermentioned cases/ 


9. Appeal. — Under the present Code a preliminary decree in a partition suit 
is appealable under Section 96 and, if not appealed against, cannot be questioned 
in the appeal from the final decree [vide Sections 2 (2), 96 and 97]. Under the 
old Code there was only one decree in a partition suit though the decree might be 
preceded by an interlocutory order declaring the rights of the several parties interested 
in the property. As to the appealability of such order and other connected questions 
under the old* Code, see the undermentioned cases^ which are not of any practical 


Note 7 

1. (’35) AIR 1985 P G 12 (18). 

2. *21) AIR 1921 Pat 296 (297). 

3. (’80) AIR 1930 Mad 988 (990). 

[See also (’82) AIR 1982 Mad 97 (97) : 54 Mad 
821. (A paying part of B’a purchase money— 
Though it may not amount to charge, equity 
in A'a favour can be enforced bv Court against 
B or bis transferee with notice.) 

4. (*78) 3 Cal 551 (552). 

[See also (’82) AIR 1982 Gal 869 (870).] 

5. (’88) AIR 1938 Pat 188 (189). 

6. (’85) AIR 1935 P C 12 (12. 18) (P C). 

7. (’17) AIR 1917 Nag 118 (119). 

Note 8 

1 . (’05) 82 Cal 483 (488, 491). 

(’82) AIR 1932 Lah 249 (250). (Final decree in 
partition suit not stamp^ with general Stamp- 
Decree not having b^n drawn up on stamp 
paper was held not to be a decree upon which 
executing Court can act.) 

(’ll) 12 Ind Cas 775 (776) : 35 Mad 26. 

(’05) 29 Bom 366 (868). 

(’86) AIR 1986 Lah 1 (8) : 16 Lah 901. (It is the 
duty of the Court to decide the proportion of 
stamp payable by each person who desires his 
share separated.) 


[See (’82) AIR 1982 Rang 120 (122). (Preliminary 
decree declaring the extent of shares without 
actually dividing — It does require to be stamped 
under S. 2 (15), Stamp Act.) 

2. (’82) AIR 1932 Mad 722 (723) : 55 Mad 975. 
(In a suit for partition a defendant co-sharer can 
ask for a decree for his share without paying 
court-fee. The Crown is only entitled to the 
stamp duty that is leviable on the decree under 
the Stamp Act.) 

(’86) AIR 1986 Lah 1 (4) : 16 Lah 901. (Final 
decree in partition suit— Execution by defendant 
—Defendant need not pay court-fee to have his 
share separately allotted to him.) 


Note 9 

1. (’97) 24 Gal 725 (785, 736,788,789). (Inapf^l 
against final decree appellant can take objection, 
to such order.) 

(’96) 18 Mad 78 (87). (Interlocutory order declaring 
rights is appealable.) 

(’86) 12 Cal 209 (212). (Do.) 

’86) 12 Cal 273 (275). (Do.) 

;92) 19 Cal 463 (467) (FB). (Do.) 

:’96) 28 Cal 279 (288). (Do.) 

(’86) 12 Cal 275 (278. 279). (Interlocutory order 
by which rights of some of the parties, alone am 
determined is not appealable.) 
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importanoe now. An order on an application for the appointment of a commissioner 0< 20 H. 18 
to work out the shares in a decree for partition is not appealable.^ Note 9 


R. 1 9. [8* 216.] ('!) Where the defendant has been allowed 
Decree when eet-off u set-off against the claim of the plaintiff, the 
decree shall state what amount is due to the 
plaintiff and what amount is due to the defendant, and shall be for 
the recovery of any sum which appears to bo due to either party. 

( 2 ) Any decree passed in a suit in which a set-off is claimed 
AppMi fram decree shall bo subjoct to the Same provisions in respect 
reUting to eet-off. appeal to which it would have been subject if 

no set-off had been claimed. 


0.20 S.19 


(3) The provisions of this rule shall apply whether the set-off 
is admissible under rule 6 of Order VIII or otherwise. 

[1877, S. 216; 1859, S. 195.] 

Local Amendment 

ALLAHABAD 

In sub-rule (1), substitute a comma for the full stop at the end, and aid the 
following : 

"but no decree shall be passed against the plaintiff unless the claim to set-off 
was within limitation on the date on which the written statement was presented." 


1. ** Where defendant hat been allowed a 

•et-off.*’ 

2. Appeal from decree relating to tet-off. 


3. Decree for defendant claiming tet-off. 

4. Applicability of Rule to equitable tet-off-* 

Sub-rule (3). 


1. Where defendant has been allowed a set-off.”— The rule applies only 
where the defendant has been allowed a “set-off” against the plaintiff’s claim, and not 
in any other case. Thus, the rule does not apply to a case where in determining the 
defendant’s liability for mesne profits deductions are made for costs or expenses of 
cultivation.^ 


2. Appeal from deoree relating to set-off. — Under the second paragraph of 
Section 216 of the old Code corresponding to sub-rule (2) of the present rule, the forum 
of appeal in relation to the defendant’s claim of set-off depended upon the sum claimed 
by him and not upon the valuation of the suit made by the plaintiff.^ This has been 
amended under the present rule so as to give effect to the view that appeals from 


(’05) 28 Mad 127 (129). (Order refusing application 
to appoint commissioner for partition, purporting 
on face of it to be an order under S. 244 was held 
to be appealable.) 

2. (’16) AIR 1916 Mad 809 (810). 

(T3) 18 Ind Oaa 701 (701) : 85 All 159. (Civil 
Procedure Code does not contemplate the passing 


of a second preliminary decree.) 

Order 20 Rule 19 -- Note 1 

1. (’76) 25 Suth W R 276 (276). 

Note 2 

1. (’05) 82 Cal 654 (669). 

(’88) 10 All 587 (594, 699). 
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OEBTIFIED COPIES OF JUDGMENT AND DEOBEE 


0. SOB. 19 
Notes 9-4 


0.20 R.ao 


decrees relating to set-off should lie to the Courts to yrhich appeals in respect of the 
original claim of the plaintiff would lie.* 

A preliminary order disposing of a claim of set-off made by the defendant is 
not a decree and is not appealable by itself but can be attacked in an appeal from 
the decree.® 

8. Deoree for defendant claiming set-off. — Where the amount doe to the 

defendant by the plaintiff is found to exceed that due to the plaintiff by the defendant, 
the Court may not only dismiss the suit, hut may pass a decree in favour of the 
defendant against the plaintiff.^ 

The question has arisen as to whether a decree may he passed in favour of the 
defendant in a suit for accounts^ where, on taking accounts, it is found that the 
balance is in defendant's fayour. In such a case, it was observed by Phillips, J., in 
the undermentioned Madras case® that there is really no “set-off” pleaded to which 
the present rule may apply. The High Courts of Allahabad® and Calcutta^ have, on 
the other hand, held that a decree may be passed in favour of the defendant in such a 
case under 0. 20 Br. 15 and 16. In one of the Calcutta cases® it wsbs even said that 
it was a case of equitable set-off and that Rule 19 itself might apply. 

4. Applicability of Rule to equitable set-off— Bub-rule (8).— Order 8 Rule 6 
provides only for a legal set-off being allowed. But the present rule applies also to 
equitable set-off and provides for a decree being passed giving effect to such set-off.^ 
As to the distinction between the two types of claims, see Notes under Order 8 Rule 6. 
See also the undermentioned cases.® 


Certified cepies of 
judgment and decree to 
be furnished. 


R. 20. [S. 217.] Certified copies of the 
judgment and decree shall be furnished to the 
parties on application to the Court, and at their 
expense. 


[1877, S. 217; 1859, S. 198.] 


1. Certified ooplee of judgment and deoree to be fnrnlshed. — An applioa. 
tion for copies under this rule is to be made to the Court \rhioh has decided the ease 
and such an application must be deemed to be a proceeding before the Courti although 


2. Notes on Clauses. 

3. (*17) AIB 1917 Lab 261 (265) : 1917 Pun Be 
No. 62. 

Note 3 

1. (*05) 82 Gal 664 (659). 

(*84) AIB 1984 All 548 (545) : 56 All 912. (Court 
must pass a decree in favour of defendant on his 
claim of set-off even though the plaintiff’s claim 
is disallowed.) 

2. (’20) AIR 1920 Mad 819 (821) : 42 Mad 678. 
(It could however be treated as a case of equitable 
set-off.) 

3. riO) 6 Ind Gas 162 (168) : 82 All 625. 

(*24) AIB 1924 All 854 (854, 855) : 46 All 858. 
(Suit for partnership accounts-^Distingoisbing 
8 A)) L Jour 288.) 

4 . (’81) AIR 1981 Cal 858 (858, 859). 

(’07) 84 Cal 892 (895, 896). 

5. (’81) AIB 1981 Cal 856 (859). 


Note 4 

1. ('05)27 All 145(147). 

(’98) 15 All 9 (11). 

(*96) 1896 Bom P J 728 (728). 

(’17) AIR 1917 Mad 258 (259) : 89 Mad 989. 

2. (’86) AIR 1986 All 522 (528). (Suit for arrears 
of rent on basis of leases ~ Set-off arising under 
lease, though inadmissible under 0. 8 R. 6 can 
be claimed.) 

(’86) AIR 1986 Cal 277 (279). (Set-off may be 
purely defensive or may be by way of couiiter- 
claim^ln case of defensive set-off, set-off claimed 
must be recoverable at date of plaintiff's soiti^— In 
counter-claim sum claimed by defendant must 
be legally recoverable when be dies written 
statement claiming set-off Indian Courts make 
distinction between defensive set-off and cotui^ter- 

claim.) 
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the Oourt may have delegated its functions in the matter to some other officer. Hence, 
an offence committed in connection with such an application comes within the purviow 
of Sections 195 and 476 of the Criminal Procedure Code.^ See also the undermentioned 

oases.^ 

Local Amendments 

ALLAHABAD 

Add the following : 

" 21. (1) Every decree and order as defined in Section 2, other than a decree or 
order of a Court of Small Causes or of a Court in the exercise of the jurisdiction of a 
Court of Small Causes, shall be drawn up in the Court vernacular. As soon as such 
decree or order has been drawn up, and before it is signed, the Munsarim shall cause a 
notice to be posted on the notice board stating that the decree or order has been drawn 
up, and that any party or the pleader of any party may, within six working days from 
the date of such notice, peruse the draft decree or order and may sign it, or may file 
with the Munsarim an objection to it on the ground that there is in the judgment a 
verbal error or some accidental defect not affecting a material part of the case, or that 
such decree or order is at variance with the judgment or contains some clerical or 
arithmetical error. Such objection shall state clearly, what is the error, defect, or 
variance alleged, and shall bo signed and dated by the person making it. 

(2) If any such objection be filed on or before the date specified in the notice, 
the Munsarim shall enter the case in the earliest weekly list practicable, and shall, on 
the date fixed, put up the objection together with the record before the Judge who 
pronounced the judgment, or, if such Judge has ceased to be the Judge of the Court, 
before the Judge then presiding. 

(3) If no objection has been filed on or before the date specified in the notice, or 
if an objection has been filed and disallowed, the Munsarim shall date the decree as of 
the day on which the judgment was pronounced and shall lay it before the Judge for 
signature in accordance with the provisions of Buies 7 and 8. 

(4) If an objection has been duly filed and has been allowed, the correction or 
alteration directed by the Judge shall be made. Every such correction or alteration in 
the judgment shall be made by the Judge in his own handwriting. A decree amended 
in accordance with the correction or alteration directed by the Judge shall be drawn 
up, and the Munsarim shall date the decree as of the day on which the judgment was 
pronounced and shall lay it before the Judge for signature in accordance with the 
provisions of Buies 7 and 8. 

(5) When the Judge signs the decree, he shall make an autograph note stating 
the date on which the decree was signed. ” 


RANGOON 

Add the following : 

21. As soon as the decree of a Oourt of first instance in a suit relating to land 
p f ♦ Ka • f district in which there is a Land Becords Establishment 

Land R^^^b ^^rtment Has become final, or if the decree has been appealed against, 
\vben InterefitB in land are when the decree in appeal has become final, and the interest 
of any party to the suit in any land included in the survey 

Order 20 Rule 20 — Note 1 


1. (’28) AIR 1928 Lah 769 (761, 762). 

2. (1864) IBomHOR 166 (166). (Parties entitled 
to conies and not merely translations.) 

('70) 7 Bom H 0 B A 0180 (181). (Rule appUesto 


Small Cause Courts.) 

(78) 2 Cal L Rep 663 (654). (Right of strangers to 
obtain copies.) 

(78) 20 Suth W R 406 (406). 


0.20 8.20 
Note 1 


0.20 R.21 
(AUahabad) 


0.20 R.21 
(Rangoon) 
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O.20B.21 

(Rangoon) 


O. 20 R, 22 
(Rangoon) 


0. 21 R. 1 


has been affected thereby, the Oourt of first instance shall certify the nature and extedt 
of such change of interest in each plot of land in suit to the Superintendent of Land 
Records of the district in which the land is situate. A copy of the certificate in every 
such case should also be sent to the Sub-Begistrar within whose sub-district the land 
or any part thereof is situate. 

22. The certificate shall be in the prescribed form, and shall 
Form of certificate. gigned by the presiding officer of the Court.** 


ORDER XXI. 


Execution of Deobees and Obdebs. 
Payment dndeb Deobeb 


Modes of paying money 
under decree* 


R. 1 . [S. 257.] (1) All money pay- 
able under a decree shall "be paid as follows, 
namely : — 


(a) into the Court whose duty it is to execute the 
decree; or 

(h ) out of Court to the decree-holder ; or 

(c) otherwise as the Court which made the decree directs. 


(2) Where any payment is made under clause (a) ot sub- 
rule (1), notice of such payment shall be given to the' decree-holder. 

[1877, S. 257; 1859,8.206.] 


Looal imendmentB 

CALCUTTA 

( 1) . For clause (a) of sub-rule (1), substitute the following clause : 

“(a) By deposit in or by postal money order sent to the Court whose duty it is 
to execute the decree, or" 

(2) . In sub-rule (2) : 

(i) Read the number 2 as 2 (a) 

(ii) After the words “the decree-holder," add the words “or the person in 
whose favour the order is made." 

(iii) Add the following as clause (b) : 

“(b) the cost of giving such notice shall be borne by the person making 
payment who shall have the option of having the notice served either by a process- 
server of the Court or by a registered post. No such notice shall issue until the said 
cost shall have been paid." 

LAHORE 

Add the following : 

"Explanation : — The judgment-debtor may, if he so desires, pay the decretal 
amount, or any part thereof, into the Court under clause (a) by postal money order on 
a form specially approved by tbe High Court for the purpose." 
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NAGPUR 

( 1) . In sub-rule (1), after the words “a decree*' insert the words “or an order;’* 

( 2) , For clause (a) of sub-rule (1), substitute the following clause : 

‘Y cb) by deposit in, or by postal money order to, the Court whose duty it is to 
execute the decree or order ; or**; 

( 8)\ In clause (o) of sub-rule (1), after the word “decree** insert the words 
“or order;*' 

(4), To sub-rule (2), add the following proviso : 

“Provided that when the payment is made by money order, the notice may be 
given by registered post by the judgment-debtor direct to the decree-holder/* 

PATNA 

For Buie 1 substitute the following : 

“1. (1) All money payable under a decree or order shall be paid as follows, 
namely : 

(a) by deposit in or by special postal money order to the Court whose duty 
it is to execute the decree or order ; or 

(b) out of Court to the decree- holder; or 

(c) otherwise as the Court which makes the decree or order shall direct. 

(2) Where a judgment-debtor makes any payment under clause (a) of sub- 
rule (1), he may give notice thereof to the decree-holder — 

(a) either through the Court, on payment of the fees laid down in the 
rules framed by the High Court under clause (1) of Section 20 of the 
Court-fees Act, 1870 (Act 7 of 1870), or 

(b) notwithstanding anything contained in Order 48 Buie 2, by registered 
post direct. 

Where interest is payable under the decree or order, such notice shall, if duly 
proved, operate as a bar to the accrual of such interest, upon the amount so paid, after 
the date of receipt of such notice by the decree- holder.** 


Synopsis 


1. Legislative changes. 

2. Retrospective operation of the Rules of 

this Order. Soo Note 3 to the Preamble. 

3. Scope and applicability of the Rule. 

4. Payment into Court. 


5. Who should make payment. 

6. Effect of payment. 

7. Decree directing payment to decree- 

holder. 

8. Payment out of Court to decree-holder. 

9. Notice of payment. 


Other Topics ( miscellaneous) 


Court closed on last day for payment — Proce- 
dure. See Note 4. 

Tnexecutable decrees, applicability of rule. See 
Note 3. 


Liability for interest. See Notes 3, 3 and 8. 
“Money payable under a decree.” See Note 3. 
Tender by debtor to be unconditional. See Note 8. 


1. Legislative ohan^es. — Clause (2) of the rule is new. 

2. Retpospeotiye operation of the Rules of this Order. — See llote 3 to 
the Preamble. 


8. Scope and applioahility of the Role. — The judgment-debtor is bound to 
pay the decretal debt in one of the modes specified in the rule.^ He cannot be rdiejred 

Order 21 Rule 1 — Not. 3 third party who has got an unregistered assign- 

1. (’88) AEB 1986 Nad 628 (624). (Judgment- ment ol the decree, merely because be happens 
debtor cannot be required to pay the money to a to know of it.) 


0.81 R.1 
Notes 1-S 
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0*21 R .1 from such liability on the ground that the decree-holder is dead.^ 

Hot6B 8*^ The rule does not apply to decrees that are inexecutable as where a compromise 

decree provides that on default in payment, the decree- holder shall have the right to 
file a suit? Nor does the rule apply to money payable under an order, though such 
orders are executable, under the provisions of Section 36, like decrees. Thus, where a 
party is ordered to pay the costs of the day to the opposite side, he cannot deposit the 
costs in Court under this rule.^ Under Section 11 of the Charitable and Religious 
Trusts Act (XIV of 1920), the provisions of the Code relating to execution of decrees 
are applicable to execution of orders under that Act. 

Payment into Court* — Where a payment under a decree has to be made 
only into Court, as in the case- of pre-emption decrees under 0. 20 R. 14, and the 
Court is closed on the last day for making such payment, the maxim lex non oogit ad 
impombilia} will apply and the payment can be made on the day the Court re-opens.^ 
It has been held by all the High Courts except the High Court of Allahabad that the 
same rule will apply even where the decree amount may be paid to the decree-holder 
or into Court, inasmuch as the judgment-debtor is entitled to choose the method of 
payment.^ The High Court of Allahabad^ is of the opinion that in such cases the 
judgment-debtor cannot get the time for payment extended by choosing to pay the 
amount only in Court. 

An arbitrator is not an officer of the Court and a payment to him is not a 
payment into Court.^ Where a receiver appointed in an administration suit was not 
authorized to receive certain payments to be made by X but the latter made the 
payments to the receiver who misappropriated them, it was held by the Privy Council 
that X was not discharged from liability, by reason of such payments.^ 

The words **all money payable under a decree*' do not mean the entire amount 
payable under the decree. Therefore, even if a portion of the decretal amount is paid 
into Court, it wUl be a valid payment and the decree-holder can take out execution only 
for the balance.^ 


0. Who should make payment. — A payment into Court under this rule can 
be made only by the judgment-debtor, his agent, or his representative. A payment made 
by a stranger will not have the effect of satisfying the decree unless the decree-holder 
consents thereto.^ But a payment made by the mortgagee of a party liable to pay is 
effective, though he is not a party to the suit * In execution of a decree for money 


2. (*10) 5 Ind Oas 63 (64) (Cal). (Liable for inter- 
est on the whole of the amount due.) 

3. (’29) AIR 1929 AU 207 (207) : 61 All 527. 

[Sm ^wever (’86) AIR 1935 Pat 885 (898) : 14 

Pat 488. ( Payment need not be due under execu- 
table decree — Payment made under preliminary 
decree is within this rule.)] 

4. (’89) 12 Mad 120 (122). 

Net. 4 

1. “The law does not compel a man to do that 
which he cannot possiUy perform.’’ 

2. (’81) 8 All 850 (851). 

(’84) 1884 All W N 217 (217). 

(’85) AIR 1925 All 667 (687). 

(’80) 5 C^l 906 (909). (Payment under 8. 62 of 
Bengal Act, YIIl of 1869, had to be made in 
Court.) 

[ffu also (’29)A1B1929 All 207(807):61 AU 527.] 

3. (’99) 1 Bom L B 644 (644). 


(’10) 7 Ind Cas 992 (992) : 35 Bom 85. 
(’06)lOOalWN 685(689). 

(’98) 21 Mad 865 (887). 

’26) AIR 1926 Mad 748 (744). 

’27) AIR 1927 Mad 1196 (1196, 1197). (There Is 
no distinction in this respect between a oompro- 
mise decree and any other decree.) 

(’85) AIR 1935 Lah 869 (870). 

(See also (’88) AIR 1936 Mad 528 (524).] 

4. (’89) AIR 1929 All 207 (207) : 61 All 527. 

(’86) AIR 1088 AU 199 (200): I LB(1988) AU887. 
8. (’84) AIR 1924 Rang 268 (264) : 8 Rang 147. 

6. (’32) AIR 1932 PO 191 (198): 59 Ind App 811: 
7 Luck 882 (PC). 

7. (’83) AIR 1988 Pat 89 (90) : 11 Pat 796. 

Notes 

1. (’17) AIR 1917 Mad 789 (741). 

2. (’24) AIR 1924 F0188 (185): 61 Ihd App S86: 
46 Bom 404 (PO). 
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obtained by A against B, a receiver was appointed to collect certain amounts due to B 
by 0. C paid the amount into the hands of the receiver who absconded and did not 
pay the money into Court. It was held that the payment by C to the receiver did not 
discharge the judgment-debtor from liability under the decree.^ 

8. Effect of payment. — A payment into Court towards a decree debt operates 
as a discharge of the decree debt to that extent^ and where interest has been awarded 
on the decree amount, it will cease to run on the sum deposited.^ But if, after having 
made the payment, the judgment-debtor prevents the sum reaching the hands of the 
decree-holder, he will be liable for interest until the money becomes available to the 
decree-holder.^ 

If money is* paid into Court under process of execution and the decree-holder 
or his agent is present, the Court should cause it to be paid to him immediately.^ 

7. Decree directing payment to decree-holder. — Even where the decree 
directs the payment to be made to the decree-holder, payment into Court is a valid 
compliance with the decree^ unless perhaps the Court directs that payment should not 
be made otherwise than by payment to the decree- holder.® 

8. Payment out of Court to decree-holder. — A payment made to the decree- 
holder out of Court also discharges the decree.^ But the decree-holder is not bound to 
accept a sum in part satisfaction of his decree and the refusal to receive it will not 
deprive him of his right to interest.® Where a payment out of Court is made through 
post before a certain fixed date but does not roach the decree-holder within that date, 
the payment is not effective.® 

The language of the rule is only permissive and does not prohibit a payment to 
an agent or representative of the decree-holder, and hence a payment out of Court may 
be made to the decree- holder’s agent or representative, or in the case of members of a 
Hindu joint family, to the manager of the family.^ 

The term “decree- holder” in clause (b) of this rule used in the singular includes 
the plural also.® Where, therefore, the decree is in favour of two or more persons 
jointly, a payment out of Court, in order to bo binding on all, must bo made to all 
the joint decree-holders.® See also Notes to Order 21 Kule 15. 

9. Notice of payment. — The question of notice of payment into Court to the 
decree-holder is material only where the decree awards interest. Where no interest 
has been awarded by the decree and the decretal amount is paid into Court, it operates 
as a discharge of the decree, even if no notice is given to the decree-holder.^ But if the 
decree awards interest, then the decree-holder is entitled to interest till the date of 


3. (’97) 20 Mad 224(228). (Per Shephard, J.) 

Note 6 

1. (’97) 20 Mad 224 (229). 

(’73) 20 Suth W B 131 (13U. 

2. (’18) AIB 1918 All 284 (284, 285) : 40 All 125. 
(’38) AIB 1988 Lah 126 (126). 

3. (’29) AIB 1929 Nag 227 (228). 

(’ 78 ) 2 Cal L Bep 188 (184). 

4. (’70) 5 Mad H 0 B App 2 (2). 

Note 7 

1. (’10) 7 Ind Gas 992 (992) : 85 Bom 85. 

(’ 25 ) AIB 1925 Mad 743 (744). 

(’ 35 ) AIB 1985 Lah 869 (870). 

2. (’28) AIB 1928 Nag 246 (246, 247) : 19 Nag 
h B 116. 


Note 8 

1. (’87) 9 All 9 (10). 

(’71) 1871 Pun Be No. 29. 

2. (’67) 7 Suth W B 20 (20). 

3. (’18) AIB 1918 All 408 (404, 405). 

4. (’ll) 12 Ind Gas 603 (505) (Mad). 

(’SO) AIB 1980 All 659 (660). (Attaching decree, 
holder ia a representative of the decree-holder 
and a payment can be made to him out of 
Court.) 

5. (’34) AIB 1984 Mad 830 (382) : 67 Mad 696. 

6. (’84) AIR 1984 Mad 880 (332) : 57 Mad 696. 
(’17) AIR 1917 Mad 988 (989). 

(’80) AIB 1980 Cal 78 (79). 

Note 9 

1. (’24) AIR 1924 Pat 118 (119) : 2 Pat 764. 


o.aiR.i 

Notes 5-9 



1914 


PAYMENT OUT OP COURT 


0,21 R .1 
Note 9 


0.21 R.2 


notice? Notice of such payment must be in writing and be served on the decree-holder 
in the way prescribed for the service of summons.^ Even if the judgment-debtor fails 
to give notice of the fact of payment, it is the duty of tho Court to inform the decree- 
holder about it when he next applies for execution of the decree.^ 

Clause (2) of this rule does not apply to redemption decrees. They are governed 
by 0. 34 K. 8, which does not require any such notice to be given.^ 


R. 2. [S. 258.] (1) Where any money payable under a 

Payment out of Court decree* of any kind* is paid out of Court,® or 
to decree-holder. the decree is otherwise adjusted® in whole or 

in part’ to the satisfaction of the decree-holder, the decree-holder 
shall certify such payment or adjustment to the Court whose 
duty it is to execute the decree, and the Court shfQl record the 
same^® accordingly. 

(2) The judgment-debtor also may inform the Court*® of 
such payment or adjustment, and apply to the Court to issue a 
notice to the decree-holder to show cause, on a day to be fixed by 
the Court, why such payment or adjustment should not be recorded 
as certified; and if, after service of such notice, the decree-holder 
fails to show cause why the payment or adjustment should not be 
recorded as certified, the Court shall record the same accordingly. 

(3) A payment or adjustment, which has not been certified 
or recorded as aforesaid, shall not be recognized®* by any Court 
executing the decree.®® 

[1877, S. 258; 1859, S. 206.] 

Looal Amendments 

MADRAS 

Substitute the following for the existing snb-rule (2) ; 

“Any party to the suit or bis legal representatives or any person who has 
become surety for the decree debt also may inform the Court of such payment or 
adjustment, and apply to the Court to issue a notice to the decree-holder to show 
cause, on a day to be fixed by the Court, why such payment or adjustment should not 
be recorded as certified ; and if, after service of such notice, the decree-holder fails to 
show cause why the payment or adjustment should not be rftorded as certified, the 
Court shall record the same accordingly.” 

PATNA 

In sub-rule (2) for the words "and if after service of such notice,” suhsUtutS 
the folbwing : 

2, (T9) AIB 1919 Mad 445 (446) : 42 Mad 576. into Court — Intorest ceases from date of snoli 

(’71) 16 Suth W B 804 (304). pavment— Belying on AIR 1924 P 0 188.)] 

(’82) AIR 1982 Cal 111 (111) : 67 Cal 751. 3. (’25) AIR 1925 Nag 62 (64). 

[But see (’89) AIR 1989 Nag 191 (192). (Decree 4. (’21) AJB 1921 Nag 148 (149). 
awarding interest until paysoent — Sum paid 5. (’24) AIR 1924 Mad 102 (102). 
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“and where certification has been made by an endorsement of such payment or 
adjustment by the decree-holder or by any person authorized by him in that behalf 
upon the process issued by the Court, the Court shall issue such notice of its own 
motion. If after service of the notice,*’. 


Synopsis 


1. Legislative changes. 

2. Scope and applicability of the Rule. 

3. ** Money payable under a decree.** 

4. '* Decree of any kind.** 

5. *' Is paid out of Court.** 

6. ** Or the decree is otherwise adjusted.** 

7. Adjustment iit part. 

8. Oral adjustments. 

9. When and with whom payment or adjust- 
ment should be made. 

10. Payment to one of several joint 

decree-holders. See Notes to Order 21, 
Rule 16. 

11. Adjustment by guardian of minor 

party. 

12.* ** The decree-holder shall certify.** 

13. Effect of certifying without payment 

or adjustment being made. 

14. Certification by one of several joint 

decree-holders. Sec Notes to Order 21, 
• Rule 15. 

15.'*' The judgment-debtor may also inform 
' Court .... and apply.** 

16. ** Judgment-debtor,** meaning of. 

17. Certification, form of. 


18. Limitation for certification. 

19. **Shall record the same.** 

20. Notice. 

21. Uncertified payment or adjustment not 
to be recognized by Court executing the 
decree. 

22. ‘‘Court executing the decree.** 

23. Court acting under Order 21 Rule 16. 
23a. Court dealing with application under 

O. 21 Rr. 90, 95, 97 and 98. 

24. Suit by judgment-debtor based upon 

an uncertified payment or adjust- 
ment. 

25. Suit by decree-holder based on un- 

certified payment or adjustment. 

26. Effect of fraud. 

27. Effect on limitation. 

28. Operation as estoppel. 

29. Remedies of the judgment-debtor. 

30. Suit for damages. 

31. Restitution of uncertified payment on 

reversal of decree in appeal. 

32. Criminal proceedings. 

33. Appeal and revbion. 


, Other Topics ( miscellaneous) 

Assignee of the decree— Whether comes within Judgment-debtor pleading agreement with assignee 
the rule. See Note 9. of decree. See Note 2. 

Certificate — In which Court to be filed. See Rule, whether confined to parties only. See 
Note 15. Note 2. 

Compromise — Whether and when sufficient *‘Show cause.*’ See Note 20. 

adjustment. See Note 6. **Such payment or adjustment." See Note 22. 


1. Legislative changes. — 

1. In sub-rule (1) after the words “payable under a decree” the words “of any 
kind” have been added. See Note 4, infra. 

2. The words “as a payment or adjustment of the decree” which occurred in 
the old Code in sub-rule (3) after the word “recognized” have been omitted. See 
Note 27, infra. 

3. The words “or if any payment is made in pursuance of an agreement of the 
nature mentioned in Section 257A” after the words “to the satisfaction of the decree- 
holder** have been omitted. Section 257A of the old Code has also been omitted. It 
ran as follows : 

“ Every agreement to give time for the satisfaction of a judgment debt shall 
be void unless it is made for consideration and with the sanction of the Court 
which passed the decree, and such Court deems the consideration to be under the 
circumstances reasonable. 

Every agreement for the satisfaction of a judgment debt, which provides for 
the payment, directly or indirectly, of any sum in excess of the sum due or to 
accrue due under the decree, shall be void unless it is made with the like sanction. 


0.21 R.2 
Note 1 
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Hotes i-2 


Any sain paid in contravention oi the provisions of the Section shall be 
applied to the satisfaction of the judgment debt ; and the surplus, if any, shall be 
recoverable by the judgment-debtor." 

The omission of Section 257A from the present Code renders the under, 
mentioned decisions^ now merely of academic interest. The effect of the omission is 
that the legality of such arrangements between parties after decree must be tested like 
other agreements.’ 

2. Soope and applioability of the Role. — The object of this rule is to 
ensure that the Court executing the decree shall not be troubled with any disputes 
between the parties with regard to any payment or adjustment unless the same has 
been duly certified or recorded.^ Sub-rule (1) contemplates a certification by the 
decree-holder and a record by the Court of the payment or adjustment ; sub-rule (2) 
contemplates an application by the jvdginent-dd>U>r. In this case notice is to be given 
to the decree-holder and the Court should give a judicial decision whether the 
payment or adjustment should be recorded as certified.* Lastly, sub-rule (3) imposes a 
bar upon the Court executing the decree and prevents it ftom recognising any payment 
or adjustment which has not been certified or recorded as certified as requited by 
the rule.* 


Order 21 Rule 2 — Note 1 


1. In the folloviing eases the agreement was held 
to be void as being contrary to S. 257 A ; 


(’09) 2 Ind Cas 991 (991) (Mad). 

(’81) 9 All 586 (588). 

(’84) 6 All 028 (625). 

(’95) 1895 All W N 149 (150). 

(’86) 9 Bom 176 (179). 

(’88) 12 Bom 499 (501). 

(’88) 13 Bom 54 (65). 

(’98) 22 Bom 693 (700, 701). 

(’03) 27 Bom 96 (100). 

(’04) 28 Bom 62 (65). 

(’04) 28 Bom 310 (318, 814), 

(’04) 28 Bom 383 (386). 

(’14 AIB 1914 Bom 131 (132) : 88 Bom 219. 
COl) 82 Cal 917 (920). 

(’80) 1880 Pun Be No. 48, page 104. 

(’91) 1 Mad L Jour 332 (833, 884). 

(’03) 26 Mad 19 (26, 27). 

(’19) AIB 1919 Mad 1128 (1129). 


In the following easesitwasheldthatanagree- 
ment made with the sanction of Court uttder 
8, 257A is valid and enforceeible in execution : 
(’89) 11 All 228 (232, 238). 

(’88) 5 All 492 (495). 

(’84) 6 All 16 (17). 

(’96) 21 Bom 808 (820). (Impliedly sanetioned.) 
(’98) 20 Cal 22 (24). 

(’12) 17 Ind Cas 936 (989) (Cal). 

(’78) 2 Cal li Rep 148 (145). 

(’86) 1886 Pun Re No. 61, page 180. 

(’09) 1 Ind Cas 48 (49) (Lah). 

(’84) 7 Mad 400 (401). (Impliedly sanctioned.) 

Section 257 A applies only as between parlies 
to the decree ; 

(’88) 6 Mad 101 (102). 

(’89) 18 Bom 671 (672). 

(’99) 28 Bom 602 (606). 


(’86) 12 Bom 499 (501). 

(’89) 1889 Bom P J 877. 

[See alw (’90) 12 All 671 (576). (Sanction could 
be given only by Court whicb passed tbe de- 
cree.)) 

See also the following eases ; 

(’03) 25 All 817 (820, 821). 

(’92) 16 Bom 618 (625). 

(’89) 14 Bom 890 (392). (Section related only to 
debts enforceable in execution.) 

(’89) 16 Cal 504 (507). 

(’Ol) 6 Cal W N 27 (30). 

(’85) 11 Cal 671 (672). 

(’08) 1908 Pun Be No. 29, page 161 (FB). 

(’94) 17 Mad 882 (888). 

(’98) 6 0 P L B 188 (185). 

’Ol) 4 Oudh Cas 284 (288). 

(’85) AIR 1985 Bom 257 (258). 

2. (’14) AIR 1914 Cal 697 (698). 

(’ll) 18 Ind Cas 204 (205) (Mad). 

(’25) AIB 1925 Oudh 864(865): 28 Oudh Cos 265. 

Note 2 

1. (’22) AIB 1922 Bom 880 (880, 881) : 46 Bom 
226. 

2. (’29) AIB 1929 P 0 19 (22, 28) : 66 Ind App 
80 : 8 Luck 684 (P C). 

3. (’29) AIR 1929 P 0 19 (22) : 66 Ind App 80 : 
8 Luck 684 (P C). 

(’88) AIR 1988 Bang 289 (240) : 11 Bang 420. 
(DMree attached— ]^^ent before adjustment— 
Application by attaching decree-holder— Plea of 
uncerti&ed payment cannot be made.) 

(’38) AIB 1988 Sind 806 (806). 

(’29) AIB 1929 All 674 (676). 

’16) AIR 1916 All 219(219): 88 All 289. 

’12) 18 Ind Cas 21 (22) (All). 

.’26 AIR 1925 Bom 809 (809): 49 Bom 6^8 (FB). 
(’22) AIR 1922 Bom 880 (880, 881) : 46 Bom.836. 
(’89) 18 Bom 171 (176). 
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The prohibition under sub.rule (3) will apply only when the parties to a 
transaction entered into for the purpose of satisfying or adjusting a decree stand to 
one another, at the date of such transaction, in the relation of judgment-debtor and 
judgment-creditor.* Thus, where A, a transferee decree>holder, applied for execution 
of the decree and B, the judgment-debtor, objected on the ground that he had 
transferred certain immovable property to in consideration of his paying the 
judgment debt to the original decree-holder and that A having discharged the debt 
had got the decree transferred to himself, instead of entering up satisfaction of the 
decree and had fraudulently applied for execution, it was held that there must be an 
enquiry into the truth of B'e allegations.'^ But there is nothing in the wording of this 
rule to limit the payment to the decree-holder only. Thus, where a compromise decree 
directed the payment of money to a third party and the payment was not certified to 
the Court, it was held that it could not be relied upon in execution.^ 

This rule does not apply to a compromise which is entered into between the 
parties to a mortgage suit after a final decree, and which is pleaded in bar of an 
application for a personal decree against the mortgagor under 0. 34 B. 6. The reason 
is that there is no adjustment of the mortgage decree in such a case ; nor is the Court 
to which the application for personal decree is made, a Court executing the mortgage 
decreed 

Section 71 of the Dekkhan Agriculturists’ Belief Act (Bombay) expressly 
excludes the application of sub-rule (3) of this rule to payments out of Court made in 


(*20) AIR 1920 Cal 289 (290). 

(’19) AIR 1919 Cal 121 (122). 

(’12) 14 Ind Cas 839 (842) (Cal). 

(■10) 6 Ind Cas 43 1441 (Cal). 

(’93) 20 Cal 32 (33) 36). 

(’98) 25 Cal 86 (89). 

(1866) 4 Suth W R Miso 11 (11). 

(•73) 20 Suth W R 160 (150). 

(’67) 8 Suth W R 318 (320). 

(•67) 7 Suth W R 134 (134). 

(’68) 9 Suth W R 362 (362). 

(•71) 16 Suth W R (O C) 8 (0). 

(•26) AIR 1926 Lah 566 (.667). 

(•78) 1878 Pun Re No. 26, page 113. 

(’82) AIR 1932 Mad 2.60 (2.62). (Uncertified pay- 
ment by judgment-debtor to decree-holder after 
latter’s adjudication as insolvent cannot be 
recognised as against receiver.) 

(’17) AIR 1917 Mad 606 (606, 607). 

(’ll) 12 Ind Cas 662 (.668) : 86 Mad 857. 

(’07) 17 Mad L Jour 627 (528). 

(’06) 29 Mad 312 (818). 

(’81) 3 Mod 118 (114). 

’28) AIR 1028 Oudb 195 (198) : 8 Lack 170. 

(’28) 110 Ind Cae 244 (246) (Oudh). 

(’26) AIR 1926 Oudh 620 (620). 

(’24) AIR 1924 Oudh 208 (208). 

(’21) AIR 1921 Pat 186 (187, 188) : 6 Pat L Jour 
387. 

(’18) AIR 1018 Pat 278 (278). 

(’31) AIR 1981 Rang 148 (149) : 9 Bang 104. (The 
Court has no power to stay the confirmation of 
the sale of the jodgment-debtor's properties on 
the basis of such an adjustment.) 

(’25) AIR 1926 Bang 849 (860). 


’14] 22 Ind Cas 968 (963) : 1 Upp Bur Bnl 191. 
I’ll) 11 Ind Cas 780 (781) (Low Bur). 

'36 AIR 1936 Pat 2.68 (254). 

;'86 AIR 1936 Lah 842 (843). 

’27) AIR 1927 Mad 911 (916) : 60 Mad 897. 

;’3.6 39 Cal W N 961 (966). 

[See also (’90) 1890 All W N 68 (69). 

(’67) 7 Suth W R 610 (510).] 

[But see (’74) 7 Mad H C R 387 (391). (Case 
under Code of 1869.) 

(’66) 4 Bom 11 C R A C 120 (124).] 


4. (’96) 19 Mad 280 (232, 283). 

(’31) AIR 1931 Mad 899 (400) : 54 Mad 184. 

(’28) AIR 1928 Mad 280 (231). 

(’ll) 12 Itid Cas 657 (661, 662) : 85 Mad 669. 
(Per Sundara Iyer, J.) 

(’27) AIR 1927 Cal 694 (696). (Agreement by 
judgment-debtor with the proposed assignee can 
be pleaded in an application for execution by 
the assignee.) 

(’68) 1888 Pun Be No. 187, page 870. 

[See also (’83) 6 All 269 (271). 

(’27) AIR 1927 Mad 876 (877). 

(’88) AIR 1988 Nag 265 (265). (Money paid previ- 
ous to decree — 0. 21 R. 2 does not apply.)] 

(See howevwr (’87) AIR 1987 Cal 81 (86). (1 
obtaining decree against Band attaching certain 
properties in execution — C purchasing such 
properties — Arrangement between A and G 
regarding saUsfoction of decree cannot be set 
up by B as bar to execution in absence of certi- 
fication under this rule.)] 


5. (’96) 19 Mad 280 (282). 

6. (’23) AIR 1928 All 271 (271) : 46 All 304. 

7. (’86) AIR 1986 Mad 84 (87): 69 Mad 188 (PB). 
(0. 28 B. 8 applies to such a case.) 


0.21 B ,2 
Note 2 
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prooeedings under the Act.^ As to whether this rule applies to proceedings under the 
Bengal Tenancy Act, see the undermentioned cases.^ Sub.rule (3) of this rule has beea 
repealed, so far as the Punjab is concerned, by Section 36 of the Punjab Belief of 
Indebtedness Act, VII of 1934.^® Section 80 of the Agra Tenancy Act (III of 1926) 
deals with certification under this rule. 

This iiilo clearly contemplates a stage in the execution, proceedings when the 
matter lies only between the judgment-debtor and the decree-holder and when no 
other interests have come into being. When once a sale in execution has been effected^ 
a third party’s interest intervenes which cannot be disregarded. Therefore, after a sale 
is duly held the Court cannot refuse to confirm the sale on the ground that the 
decree-holder and the judgment-debtor say that the decree has been satisfied out of 
Court, and the only method by which the sale can be set aside is by the procedure 
prescribed in 0. 21 B. 89.^^ But, it has been held that where the adjustment has been 
made before the sale and an application for recording the adjustment is made after the 
sale, the adjustment may be recorded and the sale may be set aside.^^ 

The principle that an adjustment cannot bo recorded under this rule to the 
detriment of a third party was applied in the undermentioned oase^** in which it was 
held that an adjustment cannot be recorded under this rule when such recording will 
defeat the rights of the Government to court-fees under 0. 33 B. 10. See also the 
undermentioned decision.^^ After a decree has been satisfied and the decree-holder has 
certified such satisfaction, there is no subsisting decree and a sale held in ignorance 
of the satisfaction is void and liable to be set aside.^^ But if the satisfaction is not 
certified, the sale is not vitiated and cannot be impeached.^® 

This rule applies only to the adjustment of a decree or order. Hence it does 
not apply to the adjustment of a claim for restitution under Section 144 before such 
claim is allowed by the Court.^^ 

The executing Court is not precluded from recognizing a compromise entered 
into between the parties after the decree, though such a compromise does not amount 
to an adjustment of the decree.^^ 

For cases under Section 206 of the Code of 1859 corresponding to this rule, see 
the undermentioned cases.^® 


8. (’21) AIR 1921 Bom 142 (142, 148) : 45 Bom 
1128. 

(’89) AIR 1939 Bom 255 (256). (Section applies 
only to payments and not to adjustments.) 

9. (1866) 8 Suth W R Act X 7 (7, 8). (Not ap- 
plicable.) 

(’68) 9 Suth W R 372 (373). (Do.) 

(’74) 22 Suth W R 204 (204). (Applicable.) 

10. (’38) AIR 1938 Lah 602 (603). (The Act is 
retrospective.) 

(’38) AIR 1938 Lah 126 (127) : ILR (1938) Lah 
264 (AIR 1936 Lah 842, Dissented from.) 

11 . (’31) AIR 1981 P 0 38 (d5):14 NagL B 28:58 
Ind App 50 (PC). (Overruling AIR 1922 Nag 248.) 

(’34) AIR 1934 Lah 508 (509):15 Lah 801. (But if 
decree-holder is purchaser sale may be sot aside.) 
(’ll) 10 Ind Cas 148 (150) (Cal). (Approved in 
AIR 1981 P C 33.) 

’32) AIR 1982 Lah 238 (280). 

’28) AIR 1928 Pat 40 (43, 44). (But if decree- 
holder is purchaser sale may be set aside.) 

12 . (’89) AIR 1939 Lah 326 (826, 327). 

13 . (’85)A1B 1985 Sind 111 (112):29 Sind LR 317. 

14 . (’85) AIR 1985 Cal 168 (172) ; 61 Cal 1006. 


(The Court, as a general rule, will not for the 
purpose of preserving the solicitor's lien interfere 
in au adjustment or compromise which is a 
bona fide compromise. But if the compromise 
is not bona fide but collusive and is entered into 
between the parties s^idcally for depriving the 
solicitor of his lien, tnen the Court will interfere 
for protection of the solicitor who in such an 
event can claim payment of the costs by either 
of the parties.) 

15 . (’ll) 9 Ind Cas 452 (452) (Low Bur). 

16 . (’29) AIR 1929 Cal 374(376):57 Cal 403 (PB). 
(Judgment-debtor failing to have adjustment 
recorded can neither sue to set aside the sale on 
the footing of adjustment, nor apply under S. 47 
— Suit is barred by S. 47; enquiry in execution 
barred by this rule— Remedy is by way of suit 
for damages.) 

(’12) 14 Ind Cas 839 (842) (Cal). (Sale not vitiated.) 
[But see (’18) AIR 1918 Oudh 109 (111). (Sale 
vitiated by fraud and is therefore a nullity.)] 

17 . ’86) AIR 1936 Mad 840 (841). 

18 . (’87) 172 Ind Cas 999 (1002) (PC), 

19 . (1865) 2 Suth W R Miso 48 (48). ^ 
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8. **Honey payable under a decree/’ —A mortgage decree is a decree for the 
payment of money within the meaning of this role even though it contains a further 
direction for the sale of the mortgaged properties on default of payment. The adjust- 
ment of such a decree out. of Court must be certified under this rule.^ But where a 
mortgagee decree-holder is in possession of the mortgaged properties under the original 
contract of mortgage or by virtue of the terms of the decree, income received by the 
mortgagee from the mortgaged property is not “money payable under a decree" and 
does not therefore recjuire to be certified.^ Where, in a suit for possession by A against 
B, his tenant who set up a right to hold the land under a mirasi tenure, the Court 
declared in favour of B and directed payment of rent as before, it was held that rents 
paid by B to A out of Court were not “moneys payable under the decree".^ 

The words “money payable under a decree" do not mean any money which the 
party may pay if he chooses, but money which is recoverable by a party in execution 
against the party liable to pay it. Thus, where a decree merely provided that if one 
party paid within a certain time a certain sum of money to the other party, the latter 
was to reconvey certain property to the former and that if default was made in 
payment, the latter was to enjoy the property with absolute rights, it was held that it 
was not a decree under which payment of money could bo compelled in execution, and 
that this rule did not apply, so as to bar the Court from recognizing an uncertified 
adjustment out of Court."^ 

As to adjustments or payments made between the dates of preliminary and 
final decrees in mortgage suits, see Order 34 Buie 6, Note 14. 

An award under the Arbitration Act when filed in Court is a decree for the 
purposes of Section 47 of the Code and this rule consequently applies to adjustments 
of such awards.^ 


4. " Decree of any kind.” — Under the old Code, the High Court of Calcutta^ 
and the Chief Court of Punjab^ held that Section 258 of that Code applied to any kind 
of decree and not merely to money decrees. The High Court of Madras,^ on the 
contrary, held that Section 258 was applicable only to decrees under which money is 
payable and not to other kinds of decrees. Under the present Code, the High Courts of 
Bombay Calcutta,® Lahore® and Patna^ have held that the addition of the words “of 
any kind" after the word “decree" in sub-rule (1) makes it clear that the provisions 
of this rule are not confined to money decrees but apply to every hind of de cree. 


(’66) 4 Bom H 0 B 85 (85). 

[See c2so(’95)19 Bom 204 (200). (Change ejected 
by S.27 of Amending Act, Vll of 1888, is retro- 
spective.) 

(1865) 2 Suth W B Miso 2 (2).] 

Note 3 

1. (’06) 28 Mad 473 (476, 477, 478). (Over-ruling 
24 Mad 412.) 

(’OS) so All 248 (249, 250). 

(’10) 7 Ind Oas 268 (259, 260) (Cal). 

(’10)71nd OaB 626 (626) (Cal). 

(’08) 7 Cal L Jour 581 (584, 585). 

(’30) AIB 1980 Lah 814 (815). 

(’20) AIB 1920 Pat 781 (733) ; 5 Pat L Jour 672. 
(’23) AIB 1923 Nag 20 (20). (As to whether mort- 
gage decreeg are decrees for payment of money, 
generally see Note 6 to S. 78.) 

2. (’18) AIB 1018 Mad 1154 (1155):89 Mad 1026. 
( ’33) AIB 1988 Lah 881 (882>. 

(’07) 80 Mad 265 (265). (But appropriation of 
income received under a different contract of 


mortgage requires to be certiffod.) 

3. (’94) 18 Bom 690 (692). 

4. ’26) AIB 1926 Mad 749 (751) : 49 Mad 716. 

5. (’27) AIB 1927 Sind 66 (75). 

(’21) AIB 1921 Bind 182 (134) : 16 Sind L B 245. 
(’35) AIB 1935 Nag 250 (257) ; 31 Nag L B Sup 
43 (PB). 

Note 4 

1. (’81) 6 Cal 786 (788), (Decree for possession.) 
(’99) 3 Cal W N 187». 

(’72) 18 Suth W R 520 (621). 

2. (’06) 1906 Puu Re No. 44, page 168. (Decree 
for foreclosure.) 

3. (’99) 22 Mad 182 (184). (Decree for possession.) 

4. (’22) AIR 1922 Bom 380 (380, 381) : 46 Bom 
226. (D^ree for partition.) 

8. (’28) AIR 1928 Cal 715 (716, 717). (Decree for 
partition— AIR 1922 Bom 380, Followed.) 
eT (*86) AIR 1936 Lah 842 (843). (Decree for 
possession of house is within rule.) 

7. (’85) AIR 1936 Pat 386 (889) : 14 Pat 488. 


0.21 R .2 
Notea 8-i 
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0*S1 R.2 The High Court of Madras® has held that the efiPect of the change is not to make the 
Hotes 4-6 rule applicable to all kinds of decrees, whatever be the nature of the relief granted, 
but that the rule applies only to cases where money is payable under the decree, 
whether there are other reliefs or not. inasmuch as the words *'the decree is other- 
wise " can only mean the decree under which any money is payable. The 

effect of the additional words according to that High Court is that where the decree 
provides for payment of money as well as other reliefs, such as possession or partition 
of immovable property, an adjustment of such a decree cannot be recognized unless 
certified in the manner provided hy this rule.® 

9. '*l8 paid out of Court.** — This rule deals only with voluntary payment 
out of Court. Where a judgment-debtor pays the amount decreed to the ofiScer of the 
Court under pressure of process, the payment does not require to be certified under 
this rule.^ 

See also the undermentioned oases.® 


6. **0f the decree is otherwise adjusted.'* — An adjustment of a decree is an 
agreement which extinguishes the decree as such in whole or in part, and results in a 
satisfaction of the whole or a portion of the decree in respect of the particular relief or 
reliefs granted by the decree.^ But a transaction by which the parties agree to vary the 
mode by which the reliefs granted by the decree are to be realised in execution in that 


8. ('2C) AIR 192G Mad 749 (750. 751): 49 Mad 716. 
(’18) 21 Ind Cas 177 (178) (Mad). (Decree for de- 
livery of paddy— Certification not neceBsary.) 

(’18) 21 Ind Caa 689 (642) (Mad). (Adjustment of 
decree for possession — Certification not neces- 
sary.) 

9. (*’20) AIR 1920 Mad 469 (470) : 43 Mad 476. 
(’14) AIR 1914 Mad 860 (360). 

(’18) AIR 1918 Mad 751 (754). (AdjuBtmont in 
respect of possession also cannot bo recognised 
unless certified./* 

Notes 

1 . (’68) 9 Suth W R 462 (462). 

2. (’84) AIR 1934 Oudh 135 (136,137). (Pre-emp- 
tion suit referred to arbitration and award made — 
Money to be paid to vendee within certain period 
— Pre emptor depositing amount in Court and 
notice issued to vendee— Tender held to be good 
—0. 21 K. 2 has no application.) 

(’38) AIR 1988 All 141 (148): ILR (1938) All 294. 
(Executing Court authorising decree-holder to 
realise debt due to judgment-debtor from third 
person— Payment by third person in Court pass- 
ing decree against him— Payment is not outside 
Court.) 

(’40) AIR 1940 Pat 56 (57) : 1939 Pat W N 716 
(718). (Contention that decree has been satisfied 
by the decree-holder having been in possession 
of the judgment-debtor’s property and enjoyed the 
usufruct is ^ui valent to contending that decree 
has teen paid or adjusted out of Court and Court 
cannot recognise such payment or adjustment 
without certification under this rule.) 

Note 6 

1 . (’16) AIR 1916 Mad 604 (604). 

(*88) AIR 1983 Uh 806 (807): 14 Uh 668. (Oral 
agreement to pay decree by instalments in Court 
— Instalment actually paid — Agreement is ad- 



(’33) AIR 1983 Pat 576 (577). (Adjustment in- 
cludes ar)y step which alters liability under the 
decree whether by reducing the amount recover- 
able, or by reducing the number of persons 
against whom decree could be executed.) 

(’33) AIR 1983 Pesh 53 (55, 56). (Decree for im- 
molate payment— Subsequent agreement to pay 
by instalments — Judgment- debtor also agree- 
ing to pay interest though not given by decree— 
Person standing surety and agreeing to pay by 
instalnr ents — Agreement accepted by Court — 
Agreement amounted to fresh contract and 
could not be executed by executing Court.) 

(’85) 7 All 424 (431). 

’ll) 12 Ind Cas 864 (369) : 7 Nag L R 136. 

’31) AIR 1981 Sind 42 (43) : 25 Sind L R 279. 
’88) AIR 1938 Rang 853 (854). (A compromise 
which does not completely extinguish the rights 
of the plaintiff under the decree but provides for 
their revival in case of default is not adjustment 
of decree.) 

(*36) AIR 1936 Pat 253 (256). (Agreement between 
judgment-debtor and decree holder that balance 
of decree remaining after part payment would 
be paid by instalments and that decree-holder 
will not be entitled to interest, amounts to ad- 
justment.) 

(’39) AIR 1939 Nag 107 (109). (Pre emption de- 
cree— Execution of a security bond by surety for 
decree-holder during pendency of appeal AM by 
him is not adjustment.) 

(’88) AIR 1988 Lah 602 (604). (Compromise mak- 
ing over certain decrees owned by judgment- 
debtor to decree-holder — Balance agreed to be 
paid by instalments — In defoult dwree^holder 
to execute decree for each instalment as it foU 
due — Agreement does not amount toeubatita* 
tion of new decree but is an adjustment) / 

(*39) AIR1939Cal669(576): 4B Cal W N90T]918h 
(Agreement to pay a oertaib si^n inwnedliteqr 
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suit, or the time when the decree becomes executable, is not an adjustment of the 0.21 R .2 
decree.* Thus, an agreement between the parties to a decree by which arrangements Note 6 
are made to enable the decree- holder to collect moneys due to the judgment-debtor and 
credit them towards his decree, and which provides for a temporary suspension of 
execution proceedings, is not such an adjustment of the decree as is contemplated by 
this rule.® Similarly, where the parties agree that certain new or different rights not 
given by the decree should be included therein and be enforceable in execution, the 
arrangement is not an adjustment of the decree, but a variation of the decree. Nor can 
such an arrangement bo given effect to by enforcement in execution as it is a 
fundamental principle that the executing Court cannot go behind the decree. This 
view has been laid down by the Privy Council in Pradyumna Kumar Mullik v. Kumar 
Dinendra Mullik,^ The view taken in the undermentioned cases® that the arrangement 


and a certain other sum by instalments in dis- 
charge of larger decretal amount — Property con- 
veyed to decree-holder — Agreement is adjust- 
ment.) 

(’85) AIR 1985 IBom 303 (305). (Oral agreement to 
accept part of decree amount in instalments in 
full satisfaction is an adjustment.) 
iSee (;i0) 9 Ind Gas 875 (895): 35 Mad 75. (This 
decision makes a distinction between an “agree- 
ment for the satisfaction of a judgment debt" 
within the meaning of B. 257 A of the Code of 
1882 and an agreement which is an adjust- 
ment of the decree.) 

(’2G) AIR 102G Mad 184 (185). (Adjustment of 
decree is not the same thing as satisfaction of 
decrec—Adjustment is some method of settling 
the decree which is not provided for in the 
decree itself — Decree- holder .agreeing to receive 
a percentage of the judgment debt in full satis- 
faction — Agreement is adjustment.)] 

See also the undermentioned cases as to yartU 
cular modes of adjustments: 

(’92) 2 Mad L Jour 221 (224, 225). (Composition- 
deed* whereby the judgment-debtor is released 
from liability.) 

(’ll) 12 Ind Gas 1G9 (1G9) (Mad). (Agreement to 
discharge debt by services rendered.) 

(’25) AIR 1925 Bang 849 (349, 350). (Agreement 
not to execute decree in consideration of dis- 
charge of another decree.) 

(’18) AIR 1918 Mad 751(753, 754). (Agreement to 
hold properties in common while decree is for 
division by metes and bounds.) 

(’89) 1889 Bom P J 33. (Adjustment by execution 
of mortgage.) 

(’26) AIR 1926 All 501 (503): 48 All 475. (Award of 
arbitration made out of Court.) 

(’17) AIR 1917 Pat 871 (372). (Do.) 

(’08) 7 Oal L Jour 581 (584, 585). 

(’73) 19 Suth W R 155 (155). 

(’08) 10 Suth W R 354 (355). 

(’07) 7 Suth W R 610 (510). 

(’12) 13 Ind Gas 326 (327) (Oal). - 
( OO) 4 Ind Gas 999 (1000) (Lah). (Receipt in con- 
sideration of compounding a non-compoundable 
oiTence is illegal.) 

(’71) 15 Suth W R 0 0 5 (6). (Agreement without 
consideration is no adjustment.) 

2. (’16) AIR 1916 Mad 604 (604). 

(’28) AIR 1928 Oal 627 (529). 


'31) AIR 1931 Lah G08 (609). 

’27) AIR 1927 Mad 911 (913) ; 50 Mad 897. 

(’35) AIR 1935 All 364 (365). (Agreement i.y 
decree-holder limiting methods of execution — 
Agreement though notan adjustment is binding 
on parties.) 

(’35) AIR 1935 Mad 429 (430). (Mortgage decree 
against A and B directing A*s property to be sold 
first and then D's property— Compromise between 
decree-holder and A that B’s property to be sold 
first — 13 not party to it — Compromise is not 
adjustment.) 

[See also (’22) AIR 1922 Cal 311 (31.3).] 

[See however (’26) AIR 1926 Oudh 385 (387) ; 
29 Oudh Oas 26. (An agreement which puts an 
end to the liability under the decree by substi- 
tuting a new liability under the agreement may 
bean adjustment— AIR1916 Mad 604, Dissented 
from.) 

(’36) AIR 1936 Cal 518 (519). (Act of parties 
agreeing to vary decree is not adjustment— But 
arrangement by judgment-debtor with decree- 
holder providing for satisfaction differing from 
one mentioned in decree is adjustment.)] 

[But tee (’12) 13 Ind Gas 826 (827) (Cal). 

(’35) AIR 1935 All 155 (156). (Decree payable in 
instalments — Execution taken by decree-holder 
— Application by judgment-debtor that matter 
has boon adjusted between parties by compro- 
miso by which decree was allowed to bo paid 
again in instalments and Court accepting it — 
Court can allow adjustment.)] 

3 . (’85) 7 All 424 (431). 

4 . (’37) AIR 1937 P 0 256 (259) : 64 Ind App302: 
I L R (1938) 1 Cal 66:31 Bind L R 637 (P C). (Third 
person paying off decretal amount, becoming as- 
signee of mortgagee and advancing fresh loan to 
mortgagor— Fresh deed by mortgagor covenant- 
ing to pay decretal amount and fresh loan and 
securing repayment by additional property — ^ 
Clause in fresh deed allowing assignee to include 
additional property within final decree for sale as 
if comprised in first mortgage and also to treat 
money due on second mortgage as if included in 
first— Second mortgage held not an adjustment 
of decree— AIR 1985 Cal 596, Reversed.) 

[See also (’37) AIR 1937 Sind 229 (230) : 31 
Sind L R 491. 

(’37) AIR 1937 Cal 222 (224).] 

5. (’87) AIR 1987 Oal 286 (287). (In this case 

80P0. 121. 
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OiSl R.2 entered into between the parties can be enforced in execution is, it is submitted, not 

Note 6 correct. It is not necessary that the judgment-debtor must have carried out all the 

terms of the arrangements made by him with the decree-holder; a completed contract 
by which he promises to do something at a future date can be accepted by the decree- 
holder as a legal and immediate adjustment in satisfaction of his decree.® But an 
inchoate agreement, which if completed would bar the execution of the decree, cannot 
be pleaded as an adjustment within the meaning of this rule.^ The reason is that an 
inchoate agreement is an agreement not yet concluded by the parties and therefore the 
judgment-debtor cannot claim that the decree against him has been adjusted to the 
satisfaction of the decree-holder while the matter is still in the stage of negotiation. 
Similarly, where the decree-holder has agreed to accept the doing of certain acts by 
the judgment-debtor as satisfaction of the decree, the adjustment is not complete till 
such acts are done.® 

There is no question of the “adjustment" of a decree when it is transferred to 
one of the judgment- debtors.® 

Where there is a dispute as to whether a decree has or has not been adjusted 
by a compromise, the executing Court will have to determine whether there was a 
compromise, whether the compromise amounted to an adjustment and what the effect 
of the adjustment is on the decree.^® 

The adjustment contemplated by this rule is one to the satisfaction of the 
decree-holder. Hence, the acceptance of the decree-holder is necessary for an 


however the decision can be supported on the 
ground that the compromise and the order of 
the Court thereon amounted to an order for 
instalments under O. 20 B. 11.) 

(’87) 41 Cal W N 1183 (1134). 

(’29) AIR 1929 Oal C87 (689) : 57 Cal 789. 

(’36) Ant 1936 Sind 191 (195) : 80 Sind L B 249. 

6. (’27) AIR 1927 Lah 544 (545). (Adjustment 
no^ not be embodied in writing.) 

(’80) AIR 1930 Lah 884 (385). 

(’83) AIR 1983 Mad 28 (80) : 63 Mad L Jour 598 
(608, 609, 610) : 56 Mad 198. 

(’35) AIR 1935 Lah 589 (590). (Adjustment to be 
complete must extinguish the decree even if it is 
to be performed at some future date — AIR 1983 
Lah 782, Reversed.) 

(’88) AIR 1938 Rang 202 (208) ; 1988 Bang L R 
885 (FB). 

(’86) AIR 1936 Bom277(280):60Bom729. (Actual 
parent not necessary for valid adjustment.) 
(’38) 42 Cal W N 818 (814). 

(’87) AIR 1937 Nag 217 (220) : 19 Nag L Jour 
175 (178). 

(’87) AIR 1037 Cal 222 (224). 

(’86) AIR 1986 Pat 619 (620) ; 15 Fat 390. 

(’88) AIR 1938 Bang 858 (854). (Executory con- 
tract may form subject of adjustment.) 

[But aee (’26) AIR 1925 Mad 206 (207). 

(’80) AIR 1980 Mad 410(411). (Dissented from 
in AIR 1988 Mod 28.) 

(’81) AIR 1981 Lah 608 (609). 

CSe) AIR 1986 Sind 191 (196) : 80 Sind L B 249. 


(’87) AIR 1987 Sind 229 (230): 31 Sind LR 491.] 

7. (’18) AIR 1918 Mad 896 (897). 

(’84) AIR 1984 Rang 190 (190). 

(’88) AIR 1933 Pesh 58 (65). 

(’88) AIR 1988 Mad 28 (82).: 66 Mad 198. 

(’22) AIR 1922 All 13 (15) ; 44 All 258. 

(’27) AIR 1927 Lah 544 (546). 

(’80) AIR 1980 Lah 281 (232). 

(’27) AIR 1927 Lah 687 (688). 

(’85) AIR 1935 Lah 847(349):! LR (1988) Lah 470. 
[See (’12) 16 Ind Cas 972 (973, 974) (Cal).] 

8 . (’88) AIR 1988 Rang 202 (203) : 1988 Bang 
L R 885 (FB). 

(’85) AIR 1985 Lah 978 (973). (Decree-holder’s 
rights under the decree to be surrendered on 
execution of a registered deed of transfer of cer- 
tain immovable property — Deed not registered — 
Adjustment is not complete.) 

’85) AIR 1985 Mad 681 (682). 

’88) 42 Cal W N 818 (814). 

(’86) AIR 1936 Bang 289 (290). (Decree-holder 
agreeing that if judgment-debtor transfers soma 
land and pays certain amount he would regard 
decree as fully adjusted — Land not transferred 
by judgment-debtor nor payment made — Thera 
is no adjustment of decree within the meaning 
of Order 21 Rule 2.) 

[See however (’80) AIR 1930 Mad 429 (429). (It 
would defeat the provisions of this rule it li is 
held that an agreement to adjust need not, be 
certified.)] 

B. (’88) AIR 1938 Oudh 106 (106). 

10. (’80) AIR 1980 Lah 884 (886). 
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adjustment under this rule.^^ An arrangement which, although not consented to hy 
the decree-holder, is binding upon him by operation of law cannot be an adjustment 
under this rule.^* 

The question whether an executing Court can entertain an objection to the 
execution of the decree based on an arrangement between the parties prior to the 
decree has already been discussed in Section 47, Note 31, ante. An adjustment of a 
decree pending an appeal from it is not a ‘pre-decree* arrangement but an ‘adjustment* 
within the meaning of this rule.^* 

See also Section 47 Note 41. 

?• Adjustment In part. — A decree may be adjusted in part and the judgment, 
debtor is entitled ta apply for a certificate of part satisfaction.^ Where there is a money 
decree against two or more defendants, an agreement discharging one or some only of 
the judgment-debtors is an adjustment of the decree in part and should be certified.^ 

Where a decree has been adjusted in part, it can be executed as to the 
remaining portion.® 

8. Oral adjustments. — It has been held by the High Courts of Allahabad, 
Bombay, Calcutta, Lahore and Patna and by the Judicial Commissioner*8 Courts of 
Nagpur and Sind that evidence to prove an oral adjustment subsequent to the decree is 
not inadmissible by reason of Section 92 of the Evidence Act.^ They proceed on the 
view that the words “as between the parties to any such instrument** in that Section 
suggest that the Section applies to dispositive documents between contracting parties 
and that a decree is not an “instrument** between parties in the sense in which that 
expression is used in that Section. But the High Court of Madras® has held that 
Section 92 of the Evidence Act is not confined in its operation to dispositive instruments 
but applies to decrees also and that therefore no evidence in proof of an oral agreement 
in adjustment of the decree is admissible. 

9. When and with whom payment op adjustment should be made. — The 

adjustment under this rule must be to the satisfaction of the decree-holder and, 
therefore, an adjustment to which the decree-holder is hot a party cannot be recorded 
by the executing Court.^ The term “decree-holder** in this rule includes his assignee and 


11. (’85) AIR 1935 All 513 (514). (Decree (or rent 
of house— Cost of repairs incurred by judgment- 
debtor cannot be adjusted towards deereeaniount 
unless such adjustment is consented to by 
decree-holder.) 

(’37) AIR 1937 Cal 211 (212) : I L R (1937) 1 Cal 
781. 

12. (’87) AIR 1937 Cal 211 (212): I L R (1937) 1 
Cal 781. (Schomoframod by majority of depositors 
of banking company for roturii of their deposits 
in spite of opposition from decree-holder depositor 
of company — Scheme sanctioned by Court — 
Scheme though made binding on him by law 
cannot amount to adjustment within the moan- 
ing of 0. 21 R. 2.) 

13. (’86) AIR 1986 Mad 494 (496). 

Note? 

1. (’80) 5 Cal 448 (449, 460). 

(’35) AIR 1936 Lah 973 (978). 

2. (’08) 81 Mad 467 (468). 

(’17) AIR 1917 Fat 488 (484). 

(’88) AIR 1988 Pat 676 (677). 

3. (*88) AIR 1988 Bom 100 (101). 


Note 8 

1. (’29) AIR 1929 All 79 (81). 

(’33) AIK 1933 Lah 806 (807) : 14 Lah 668. 

’26) AIR 1926 Cal 643 (644). 

’27) AIR 1927 Lab 644 (.645). (Adjustments need 

not be in writing.) 

(’20) AIR 1920 Nag 198 (199) : 16 Nag L R 204. 

(’31) AIR 1931 Sind 42 (43) : 25 Sind L R 279. 

(’86) AIR 1936 Pat 619 (620) : 15 Pat 390. 

(’85) AIR 1935 Bgm 308 (805). 

[But tee (’2‘2) AIR 1922 All 13 (15, 16) : 44 All 
258. (Per Walsh, J.)] 

2. (’27) AIR 1927 Mad 911 (912, 913, 91.5) : 60 

Mad 897. 

(’30) AIR 1980 Mad 673 (678). 

[See however (’35) AIR 1935 Mad 424 (425). 
(Plea of judgment-debtor that decree has been 
adjusted by decree-holder accepting certain 
amount less than what is due under decree in 
full settlement — Such adjustment can be pro- 
ved by oral evidence.)) 

Note 9 

1. (’89) AIR 1989 Pat 411 (412) : 18 Pat 818. 


0.S1 R.a 
Notes 6-9 
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0.21 R.a the latter can oertiCy a payment even before his transfer is recognized under 0. 21, 
Hotes 9*12 B. 16.^ The judgment-debtor also can apply to record a payment made by him to the 
transferee.^ The reason is that it is the transfer and not the Court's recognition that 
passes the title to the decree. But the contrary view has been taken in the under- 
mentioned decisions^ in which it has been held that until the transfer of the decree is 
recognized under 0. 21 B. 16, the transferee is not a decree-holder. Where an order 
recognizing the transfer of a decree is cancelled and before the order of cancellation is 
set aside in appeal the judgment-debtor pays the decretal amount to the original decree- 
holder, the payment is binding on the transferee decree-holder.® 

A judgment-creditor has a right to absolve his judgment-debtor from liability at 
any time before other persons have acquired a right to realize the debt. Therefore, 
after a decree has been certified in Court as having boon satisfied, it is not open to any 
creditor of the decree-holder to attach the decree on the ground that the satisfaction 
was certified collusively in order to defraud his creditors.® There is also nothing in this 
rule to prevent the holder of a decree which is attached, to enter satisfaction of his 
decree after the attachment, if the payment or adjustment had been made before the 
attachment.^ As to the validity of payments or adjustment made after attachment of 
the decree, see Notes to Order 21 Buie 53. 

10. Payment to one of several joint deoree-holders. — See Notes to 0. 21, 
Buie 15, infra. 

11. Adjustment by guardian of minor party. — The provisions of 0. 32, 
B. 7 apply to a compromise entered into even after a decree has been passed, and an 
adjustment of a decree to which a minor is a party requires the sanction of the Court.' 
A payment or adjustment certified to the Court without the leave of the Court is not 
binding on a minor decree-holder and cannot be recognized by the Court executing the 
decree.* 


12. “ 5fhe decree-holder shall certify." — It is the duty of the decree-holder 
to report to the Court any payment or adjustment made out of Court.' It has been held 
that when once a Court is seised of an application to enter up satisfaction of a decree, 
it is bound to make an enquiry and see whether the decree has been satisfied. The 
Court will not he justified in permitting the decree-holder to withdraw his petition.* 


2. (’12) 17 Ind Cas 617 (618) (Mad). 

3. (’12) 14 Ind Cas 702 (703) (Mad). 

4. (*35) AIR 1935 Nag 280 (234) : 81 Nag L R 
Snp 111. (Adjustment made with transferee of 
decree before transfer is recognised under B. 16 
does not require certification under this rale and 
can be pleaded by judgment-debtor in bar of 
exeention by transferee altbongh not certified 
nndcr thi.. rule.) 

(’87) AIB 1937 Mad 60.5 (606). (Adjustment made 
with original decree bolder liefore recognition of 
transfer under B.16 and certified by each decree- 
holder can be set up against transferee when be 
applies for execution.) 

5. (’71) 1871 Pun Be No. 29. 

6. (’09) 3 Ind Cas 528 (.528, 524) (Mad). 

7. (’92) 2 Mad L Jour 288 (290). 

(’19) AIB 1919 Mad 198 (199). 

Note 11 

1. (’01) 26 Bom 109 (114). 

(’88) Am 1988 Bang 186 (188). 

(’06) 89 Mad 809 (810). 


(’17) AIB 1917 Mad 409 (411). 

(’24) AlH 1924 Nag 185 (186). 

(See also (’86) AIR 1936 Mad 494 (495).] 

2. (’01) 26 Bom 109 (114). 

(’88) AIR 1933 Bang 186 (188). 

(’21) AIR 1921 Bom 142 (148) : 45 Bom 1128. 
(’3.5) AIR 1925 Mad 230 (232). 

(’28) AIB 1928 Pat 40 (44). 

[See also (’87) AIB 1937 Lab 887 (389).] 

Note 12 

1. (’27) AIR 1927 Mad 947 (949). 

(’80) 2 Mad 216 (218). (Party applying for execu- 
tion must state payment or adjustment.) 

(’26) AIB 1926 Nag 164(166). (Ae per0.21B.ll.) 
[See also (’8.5) 1885 All W N 46 (46). (Certifloate 
after death of judgment-debtor is not bad.)] 

2. (’19) AIR 1919 Mad 198(199). (FoIlowing^IB 
1916 Mad 795.) 

[See aim (’89) Am 1989 Mad 168 (164). (Deeres- 
holder’s application for certification of payment 
after attachmentof decree— Objection bvatbwh- 

ing decree-holder — Applioatioa d i B Wi ii^i 
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As to the remedy of the judgment-debtor in case the decree- holder does not certify 
the payment or adjustment, see Notes 30 and 32, infra. 

13. Effect of oertifying without payment op adjustment being made.— 

Where a decree-holder admits and certifies to tho Court satisfaction of the decree, ho 
cannot afterwards apply to execute the decree on tho ground that he was induced to 
certify by means of fraud or coercion or that tho certification was made under a mistake.^ 

14. Certification by one of seYeral joint decree-holders. — See Notes to 

Order 21 Buie 16. 

15. The judgment-debtor may also inform Court and apply.*’— 

Where a judgment-debtor pays the amount due under tho decree out of Court, he is 
not bound to wait till the decree-holder fails to certify the payment^ or till tho decree 
is actually drawn up,^ but may himself inform tho Court of such payment and apply 
for its being recorded as certified. Whore such application is resisted by the decree- 
holder on the ground that no such payment or adjustment was made, tho Court cannot 
straightway dismiss the application.^ It is bound to investigate and decide any (luestion 
upon which the parties may not be agreed, upon such materials as they may legally 
place before it.* The reason is that the words “to show cause” do not mean merely to 
allege cause, nor even to make out that there is room for argument, but both to allege 
cause and to prove it to the satisfaction of tho Court.^ 

Tho dismissal for default of an application under sub-rule (2) docs not I)ar a fresh 
application by the judgment-dobtor for tho same purpose, and he is entitled to have 
an adjudication on tho merits subject, of course, to any objection that may be open to 
tho decree-holder.^ 

A certificate of payment or adjustment should be filed in tho Court which has 
to execute the decreed It has been held by the High Court of Calcutta in the 
undermentioned cases® that, where an agreement or adjustment has been brought to 
the notice of the Appellate Court by the judgment- debtor when an appeal from tho 
decree is ponding before it and the same is not objected to by tlie decree- holder, there 


(lefauU— Subsequent application by judgment- 
debtor after limitation should be treaM as in 
continuation of the former application by decree- 
holder.)] 

Note 13 

1. (’70) 1870 Pun Ro No. 1. (Fraud — Remedy is 
by suit.) 

(’34) AIR 1934 Nag 143 (144) : 31 Nag L R 21. 
(D^ree certified as fully satisfied through negli- 
gence of agent or pleader — Order cannot bo 
reviewed.) 

(’71) 1871 Pun Re No. 82. (Duress.) 

(’20 AIR 1920 Lah 73 (74). (Mistake.) 

(’17) AIR 1917 Low Bur 164 (165). (Mistake — 
Remedy is by review.) 

[See also (’70) 1876 Pun Re No. 85, p. 171.)] 

Note 15 

1. (’02) 12 Mad L Jour 94 (95). (He may himself 
apply as soon as he has paid money.) 

2. (’24) AIR 1924 Gal 1064 (1065). 

3. (’85) 11 Gal 166 (168). 

(17) AIR 1917 Mad 409 (410, 411). 

4. (’84) 1884 All W N 40 (40). 

(’29) AIR 1929 All 79 (80). 

(19) AIR 1919 All 308 (804) : 41 All 443. 


(’88) 1888 All W N 82 (33). 

(’27) AIR 1927 Lah 544 (545). 

(’22) AIR 1922 Pat 276 (277, 278) : 1 Pat 644. 
(Judgment-debtor’s application can not. bo thrown 
out under cl. 3-— It is a matter under S. 47.) 
(’28) AIR 1928 Rang 62 (63) : 5 Rang 833. 

[See also (’90) 1896 Bom P J 192.] 

5. (’86) 11 Cal 166(168). (Evidence may ho given 
either orally or by alVidavit.) 

’17) AIR 1917 Mad 409 (410, 411). 

’29) AIR 1929 All 79 (80). ' 

6 . (’31) AIR 1931 Lab 505 (50r>). 

7. (’18) 21 Ind Gas 639 (641) (Mad). 

(*35) AIR 1935 Bom 158 (1.59, 160) : 59 Bom 345. 
(Collector to whom execution is transferred can- 
not enquire into a proceeding under this rule.) 
(’22) AIR 1922 Pat 276 (277) : 1 Pat 644. 

(’19) AIR 1919 Sind 92 (92) : 13 Sind L R 130. 
(Casual reference in a plaint in another proceed- 
ing is not sufheiont.) 

[See (’22) AIR 1922 Mad 66 (67). (Decree attached 

Intimation by the decree- holder and judg- 

ment-debtoi to the attaching Court that decrao 
is salifified is not suffleiont.)} 

8. (’28) AIR 1928 Cal 627 (630). 

(’12) 18 Ind Cas 63 (67) (Cal). 
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0.21 B.2 is a Bufiiciont compliance with the provisions of sub-rule (2). The High Court of Madras* 
Notes 16-17 has dissented from this view and has held that the filing of a certificate of Hatisf ac tion 
in the wrong Court and obtaining an order recording it cannot bo treated as legally 
valid. Whore a decree has been transferred to another Court for execution, the 
transferee Court is the only Court which has the power to enquire into an application 
under this rulo by the judgment-debtor.^** A Collector to whom a decree is transferred 
for execution under Section 68 is not a "Court whoso duty it is to execute the decree” 
within the meaning of this rule.'^ 

16. " Judgment-debtOFi'* meaning of. —The word “judgment-debtor” in this 
rule includes persons claiming through him. Thus, a transferee of the equity of 
redemption in the suit property from a judgment-debtor in a mortgage decree is a 
“judgment-debtor” for the purposes of this rule.^ A surety for a judgment-debtor can 
plead an uncertified payment or adjustment made by him (the surety) with the 
decree-holder.* The reason is that when a Court proceeds against a surety under 
Section 143, it does not purport to execute the decree, but only enforces the bond 
in the manner provided for the execution of decrees and is not therefore a “Court 
executing the decree” within the meaning of sub-rule (3). 

But the surety cannot plead an uncertified satisfaction or adjustment by (he 
judgment-debtor inasmuch as the latter himself could not have pleaded it and the 
surety cannot be in any better position.® 


17. Certifioation, form of. — 

Certification by decree-holder. — There is no particular form in which the 
decree-holder is required to certify a payment or adjustment.^ The certification may be 
done orally,* or by statement made in a Bubseejuent execution application,® or in a 
statement in answer to the objections of the judgment-debtor,* or in a petition filed by 
him,* or by way of admissions.** An intimation by him to the Court that the decree is 
satisfied is also a suilicient certification.^ Where a decree for sale was passed in favour 


9. (’13) 21 Ind Cas 639 (041) (Mad). 

10. (’32) AIB 1932 Bom 202 (203). 

(’94) 10 All 228 (231). 

(’36) AIR 193.6 Bom 803 (304). 

[See also (’80) .6 Cal 448 (450).] 

11. (’36) AIR 1936 Bom 277 (279) : 60 Bom 729. 
(Application lor entering satisfaction to bo made 
to the Civil Court.) 

(’37) AIR 1937 Nag 217 (219) : 19 Nag L Jour 
175 (177). 

Note 16 

1. (’07) 30 Mad 537 (•’UO). 

(’19) AIR 1919 Mad 358 (359). (Purchaser in 
execution of another money decree can apply to 
certify satisfaction of mortgage decree against 
the same property.) 

2. (’26) AIB 1926 Sind 105 (106, 107) ; 20 Sind 
Tj R 862. 

(’28) AIR 1928 Lah 61 (63). 

3. (’23) AIR 1923 Cal 313 (318). 

(’82) AIR 1932 Oal 729 (780) : 59 Cal 1354. 

^26) AIR 1926 Mad 674 (675) : 49 Mad 825. 

Note 17 

1. (’16) AIB 1916 Mad 795 (799). 

(’24) AIR 1924 Lah 676 (677). 

(’37) AIB 1987 Mad 511 (518, 514). (It does not 
matter under what ciroumslances the payment 
is brought to the notjoe of the Court by the 


decree-holder.) 

2. (’17) AIB 1917 Cal 466 (467). 

(’71) 1871 Pun Re. No. 32. 

(’17) AIB 1917 Low Bur 164 (165). 

3. (’24) AIB 1924 Lah 676 (677). 

(’84) AIB 1934 Bom 870 (374) : 58 Bom 610. 

’34) AIR 1934 Pat 880 (381). 

(’19) AIB 1919 Mad 123 (125). 

(’21) AIR 1921 Sind 159 (160) : 16 Sind L R 207 
(P B). 

[.See (’84) AIR 1984 All 584 (.535) : 56 All 921. 
(Instalment decree — Mere placing of a cross 
mark after the instalment does not amount to 
certification.)] 

4. (’88) 1888 All W N 115 (116). 

5. (’69) 12 Suth W R 358 (868). 

6. (’20) AIR 1920 Lah 78 (74). 

(’35) AIB 1935 Lah 194 (196) : 16 Lah 910. 

(’29) AIR 1929 Mad 788 (788), 

(’84) 1884 Bom PJ 202. 

(’88) 1888 All W N 115 (118). 

(’37) AIR 1937 Mad611(518,514). (Confirming on 
IjettersPatent Appeal, A IB1986 Mad 472 — Ap- 
plieation by transferee decree-holder to recog)^ 
transfer— Transfer deed reciting fact of payment 
by judgment-debtor — Sufficient eertiroatioti,) 

7. (’ll) 12 Ind Cas 572 (574) ; 85 Bom 516. 
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of a mortgagee in possession, but the decree failed to provide for the taking of accounts 
of the profits that might thereafter be received by the mortgagee, and the decree- holder 
intimated to the Court in his application for sale that the net profits should go in 
reduction of the decree amount, it was held by the High Court of Madras^ that the 
application could be treated as an intention to certify adjustment of the decree and 
that an enquiry may be directed as to the amounts collected by him. The High Court 
of Bombay® has, however, held that a certification of payment or adjustment without 
specifying the amount of the payment or without mentioning the terms of the 
adjustment is not a sufficient compliance with the rule. The certification must be of 
payment of money due under the decree. Hence, an admission that certain sums of 
money were received coupled with a statement that they were received on account of 
interest not allowed by the decree itself but paid in consequence of a separate agreement 
entered into after the passing of the decree, does not amount to a certification within 
the meaning of this rule.^® 

Application by judgment-dehtor. — An application by the judgment-debtor to 
certify a payment or adjustment cannot be said to comply with the rule where there 
is no prayer for the issue of a 7iotice to the decree-holder to show cause why the 
payment or adjustment should not be recorded as certified.^^ 

According to the High Courts of Allahabad, Bombay^^ and Rangoon,’"* whore 
a judgment-debtor contests an application for execution on the ground of payment or 
adjustment, the statement of objection can be treated as an application under sub-rule (2) 
provided it is made within 90 days of such payment or adjustment. Tho High Courts 
of Calcutta’® and Madras’® have, on tho other hand, taken a contrary view and have 
held that to so treat tho objection would be to ignore tho express language of the rule. 
The Patna High Court hold in tho undermentioned decision’^ that an objection to 
execution can be treated as an application under sub-rule (2). But, in later decisions, 
tho same Higli Court has held that that sub-rule only applies to cases whore the 
judgment-debtor applies for the recording of satisfaction before the starting of execution 
proceedings against him and not whore he sets up the contention of i^ayment or 
adjustment, pending tho execution proceedings.’® 


8 . (’10) AIR 1016 Mad 795 (799, 800). 

9. (1900) 2 Bom L R 901 (905). 

10. (’39) AIR 19,39 All 581 (583, 581). 

[See however (’29) AIR 1029 Mad 783 (783). 

11. (’18) AIR 1918 Cal 62 (63). 

(’29) AIR 1929 All 671 (676). (Deposit of money 
by judgmont-dobtor mentioning prior payment 
is not an application for certification of that 
prior payment.) 

[5’c<j (’20) AIR 1920 Cal 289 (290). (Judgment- 
dci)tor informing process-server of payment to 
decree-holder — Execution application dismis- 
sed on process-server’s report — This is not certi- 
fication under cl. 2.)] 

[See however (’81) 1881 AllAY N 168(108). (Judg- 
ment-debtor not asking for notice in express 
words — Decree holder asked to show cause — 
Hut no formal notice— J/rld sub-rule sufficiently 
complied with.) 

(’02) 24 All 86 (89, 90). (Though did not ask for 
notice, it was in fact served— Held application 
may be enquired into).] 

12. (’29) AIR 1929 All 79 (80). 

('24) AIR 1924 All 297 (296). 


(’.39) AIR 1939 All 581 (583). 

[But see (’91) 1891 All W N 11 (11). (Cannot l )0 
treated so.)] 

13. (’35) AIR 1935 Bom .303 (304). 

14 . (’28) AIR 1928 Rang 62 (63) ; 5 Rang 833. 
(’ll) 11 Ind Cas 780 (781) (Dow Bur). (Written 

statement by tho judgment-debtor treated as an 
application under Rule 2, sub-rule 2.) 

(’38) AIR 1938 Bang 328 (329). (Objection to exe- 
cution taken after 90 days of adjustment — 
Adjustment cannot lie recorded.) 

15 . (’12) 13 Ind Cas 944 (945) (Cal). 

16 . (’12) 17 Ind Cas 752 (753) (Mad). 

[But see (’ll) 12 Ind Cas 562 (563) : 36 Mad 
357. (Obiter and distinguished in 17 Ind Cas 
762.)] 

17 . (’30) AIR 1930 Pat 626 (527 , 528): 9 Pat 521. 

18 . (’38) AIR 1938 Pat 204 (205). (The rule that 
if decree-holder fails to show cause why the pay- 
ment or adjustment should not bo recorded as 
certified the Court must record it doc.s not 
apply where ponding execution proceedings judg- 
ment-debtor pleads payment or adjustment oi 
decree.) 


0.21 R.2 
Note 17 
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Note 18 


18. Limitation for oertifloation. — The period of limitation for an application 
by the judgment-debtor under sub-rule (2) is 90 days from the time when the payment 
or adjustment was made (see Article 174, Limitation Act). Where a judgment-debtor 
aHeges that tlio decree- holder had fraudulently kept him from exercising his right to 
apply under sub-rule (2) by promising that he would himself certify the payment or 
adjustment, the judgment-debtor cannot claim an extension of time under Section 18 
of the Limitation Act (IX of 1908).’ The reason is that Section 18 does not deal with 
the exercise of the right to apply, but only to cases where a person has been fraudu* 
Icntly kept from the knowledge of his right. An order granting a time-barred application 
to record satisfaction of a decree is, however, not a nullity, but is valid and binding 
unless set aside in appeal or other appropriate proceedings.^ 

There is no express Article of the Limitation Act applicable to certification by 
the decree- holder. Such certification is not an application within the meaning of 
Article 181 of the Limitation Act and therefore can be made at any time.’ See also 
Note 27, infra. In Shri Prakash Singh v. Allahabad Bank* it was held by their 
Lordships of the Frivy Council. that even if the document by which the decree- holder 
certifies is styled as an application, and is in the form of a petition, it cannot alter the 
real nature of the procedure, and convert what is really no more than a certificate, into 
an application within the meaning of Article 181. 

It has been held by the High Courts of Calcutta, Madras and Bangoon and the 
Chief Court of Oudh, following the decision of the Privy Council in Shri Prakash 
Singh’s case, that a certification by the decree-holder is not an application to the Court 
to take some step-in-aid of execution, within the meaning of Article 182, clause 5 of 
the Limitation Act.’ The High Court of Allahabad," on the other hand, held that it is a 


(’80) AIR 1936 l'at263(254). (Sub-rule (3) ol B. 2, 

O. 21 clearly contemplates a certification before 
the objectiuu ii^ taken to the execution on the 
basis of an adjustment or payment in satisfac- 
tion of the decree.) 

Note 18 

1. (’1.5) AIR 1916 Cal 78 (73). 

(’ll) 13 Ind Cas 03 (06) (Cal). 

(’28) AIR 1923 Bang 103 (106) : 11 Low Bur 
Bui 363. 

(’19) AIR 1919 Upp Bur 20 (27); 3 Upp Bur Bui 169. 
(’30) AIR 1980 Pat 270 (273) : 15 Pat 422. 

2. (’17) 1917 Low Bur 104 (10.5). 

3. (’29) AIR 1929 PC 19 (22, 28): 66 Ind App 30: 
3 Luck 084 (PC). 

’35) AIR 193.5 Lah 194 (190) : 15 Lah 910. 

’34) AIR 1984 Pat 380 (381). (Maybemade with- 
out notice to judgment-debtor.) 

(’36) AIR 1935 Nag 26 (26) : 31 Nag L B 271. 
(’28) AIR 1928 All 629 (631, 632) : 51 All 237. 
(’30) AIR 1930 All 123 (124). 

(’23) 26 All L Jour 991 (991). 

(’21) AIB 1921 Bom 411 (412) : 45 Bom 91. 

(’97) 21 Bom 122 (124). 

(’29) AIR 1929 Cal 087 (689) : 67 Cal 789. 

(’25) AIR 1925 Cal 1012 (1018, 1014) : 54 Cal 148 
(150). 

(’19) AIR 1919 Cal 181 (182). (Certification made 
after decree is barred by limitation does not save 
time.) 

(’15) AIR 1916 Cal 285 (286). 

(’24) AIR 1924 Lah 676 (677). 

(’16) AIB 1916 Mad 958 (959). 


(’29) AIR 1929 Mad 811 (811). 

(’18) AIR 1918 Mad 620 (021) : 41 Mad 261. 

(’12) 17 Ind Cas 617 (618) (Mad). 

(’27) AIR 1927 Oudh 7 (11) ;1 Luck 428. (Affirmed 
in AIR 1929 P C 19.) 

(’18) AIR 1918 Oudh 460 (461); 21 Oudh Cas 161. 
(’2l) AIR 1921 Pat 135 (186) : 0 Pat L Jour 887. 
(’19) AIR 1919 Pat 136 (137) : 4 Pat L Jour 169. 
’30) AIR 1930 Bang 829 (831) : 8 Bang 810. 

’Si) AIR 1931 Sind 28 (30) : 26 Sind L B 860. 
(’19) AIR 1919 Sind 70 (76) ; 13 Bind L B 87. 
(’So) AIB 1986 Nag 281 (281) : I L B (1937) Nag 
106. 

(’39) AIR 1939 All 681 (.584). 

(’8.5) AIB 1935 Mad 922 (923). 

[But see (’22) AIB 1922 Cal 80 (31, 32). (No 
longer law in view of AIB 1929 P C 19.)] 

4. (’29) AIB 1929 P C 19 (23) : .59 Ind App 80 : 
8 Luck 684 (P 0). 

5. (’81) AIR 1931 Cal 719(725) :69Cal760(PB). 
(Overruling AIR 1919 Cal 677 ; AIB 1916 Cal 
856 ; 6 Ind Cas 43; 8 Ind Cas 891; 20 Cal 696 
and 12 Cal 608.) 

(’30) AIR 1930 Bang 64 (65). 

(’82) AIR 1932 Oudh 148 (161) : 7 Luck 590 (FB). 
(Recording of a payment is not also a fliMl order 
within the meaning of Art 182, cl. 6, Limitation 
Act.) 

(’36) AIR 1936 Mad 118 (119) : 69 Mad 424. 

[But •ee(’26)AIR 1925 Bang 26 (37) : 2Buig888. 
(’19) AIR 1919 Low Bur 117 (118) : 10 Low Bur 
Rul84.] 

6 . (’ll) 9 Ind Cas 1028 (1034) (AU). 
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step-in-aid of execution provided the payment or adjustment was actually made. But in 
a recent decision^ the High Court of Allahabad also has followed the view of tho above- 
mentioned High Courts and held that the prior decisions of that Court are no longer 
good law in view of the decision of the Privy Council in Shri Vralcash Singh's case. 

Although there is thus no period of limitation for a certification by the decree- 
holder under this rule, when once it is brought to the notico of the executing Court 
that a certain alleged payment or adjustment has not been certified or recorded under 
this rule, tho Court must refuse to recognize such payment or adjustment and tho 
defect cannot be cured by the decree-holder subsequently certifying tho payment or 
adjustment.® 

4 

19t ** Shall record the samei” — Where a decree-holder certifies a payment or 
adjustment, the Court is bound to record it in accordance with his statement. It has 
no power to proceed to satisfy itself before recording the satisfaction that such statement 
is true.^ But tho judgment-debtor will bo entitled to show when an application for 
execution is made that no such payment or adjustment was made or that if it was made, 
it did not operate to extend the |)eriod of limitation for execution.*^ 

Where the payment or adjustment is pleaded by tho judgment-debtor under 
sub-rule (2), tho Court is not hound to record the same as certified without requiring 
I)roof of it merely because the decree-holder does not appear to show cause why it 
should not bo recorded as certified.^ After a payment or adjustment is recorded, it is 
not necessary that a fresh or amended decree should be drawn up.* 

Sub-rule (3), which provides that an uncertified payment or adjustment shall not 
bo recognized by any Court executing tho decree, does not require that the payment or 
adjustment must be both certified and recorded. Thus, where a certificate by the 
dccree-holdor was not recorded by the Court as provided in this rule, the judgment- 
debtor does not lose his protection merely because tho Court fails to perform the duty 
cast upon it to make the record.® 


(’10) 5 lm\ Caa ‘295 (5290) : 32 All 257. 

(’04) 26 All 19 (20). 

(’90) 12 All 899 (402, 403) (F }1). 

(’87) 9 All 9 (10). 

[Sec also (’ 88 ) 1888 All W N 23 (24). (Untrue 
certificate is not a atup-in-aid.) 

(’19) AIR 1919 All 211 (212).] 

7. (’33) AlU 1933 All 364 (365, 360) : 55 All 393. 

8 . (’26) AIR 1928 All G29 (632) : 51 A11287(FB). 
(’34) AIR 1934 All 534 (535) : 56 All 921. 

(’39) AIR 1939 All 581 (584). 

Note 19 

1, (’31) AIR 1931 Rang 332 (333). 

(’33) AIR 1988 Mad 523 (524). (Court cannot go 
into question whether Batisfaction was intended 
to defraud or defeat right of some third party who 
is not before the Court as a party to the suit.) 
(’34) AIR 1984 Nag 143 (144) : 81 Nag L R 21. 
(’20 AIR 1920 Lah 73 (74). 

(’18) AIR 1918 0udh460 (461) : 21 OudhCasiei. 
(’25) AIR 1925 Pat 822 (823). (DismisBal of appli- 
cation by judgment-debtor uuder sub-rulo ( 2 ) 
does not bar tho decree-holder’s certifying the 
payment under R. 2 (1).) 

(’38) AIR 1938 All 116 (118). 

[^S 00 also (’ 12 ) 17 Ind Gas 762 (763) (Mad). 
(Inquiry into the terms of a compromise cannot 
be made on the application of the judgment- 


creditor.) 

(’38) AIR 1938 Lah 69 (70). (The question 
whether a compromise extinguishes a decree or 
not is entirely beside the question us to whether 
the Court has jurisdiction to record it.)] 

[See however (’36) AIR 1936 Mad 168 (468). 
(Court suspicious that amount certified by 
decree-holder was less than what was actually 
paid — Court can hold enquiry after notico to 
judgment-debto r . )) 

2. (’18) AIR 1918 Oudh 460 (462) : 21 Oudh Caa 
161. 

3. (’28) AIR 1928 Rang 185 (186) : 6 Rang 218. 
(Court should bo satisfied that it is true.) 

4. (’25) AIR 1925 Oudh 136 (137). (The Court 
has no jurisdiction to make such an amendment 
of tho decree.) 

(’26) AIR 1926 Nag 49 (49) : 20 Nag L R 122 . 

5. (’15) AIR 1916 Cal 744 (745). 

(’27) AIR 1927 Mad 155 (155, 156). (Tho decree- 
holder cannot withdraw an application made by 
him to have an adjustment recorded nor can tho 
Court dismiss it.) 

(’25) AIR 1926 Mad 230 (231). 

(’19) AIR 1919 Mad 123 (125). 

(’19) AIR 1919 Pat 290 (291). (Court can taka 
evidence to decide whether decree-holder has 
certified.) 


0.21 R.2 
Notes 18-19 
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Notes 19-^22 


An order recording the adjustment of a decree, brought about by the fraud 
practised by one party upon another can be vacated under the inherent powers of the 
Court.® But the Court ought not to exercise such powers to vacate the order unless it 
is prejudicial to one of the parties.^ 

See also Note 2 supra. 

20. Notice. — Sub-rule (1) does not contemplate the issue of a notice to the 
judgment-debtor.^ But when the judgment- debtor applies under sub-rule (2), the Court 
is bound to issue a notice to the decree- holder to show cause why the payment or 
adjustment should not be recorded as certified.® An order allowing a certification 
without notice to the decree-holder is bad in law® and an application will lie to set aside 
such an ex parte order."* 

21. nnoertlfled payment or adjustment not to be recognized by Court 
executing the decree. — The prohibition in sub-rule (3) against the recognition of an 
uncertified payment or adjustment is limited to a “ Court executing the decree and 
will not extend to a Court, which is not executing the decree, when dealing with such 
a matter.^ The object of the prohibition is to compel the judgment-debtor to be careful 
to apply to the Court to have recorded as certified any payment he may have made on 
account of the decree, if he desires that it should be recognized by the executing Court 
as against the decree- holder executing the decree.® 

Where the liability of the judgment-debtor under a decree is only a conditional 
one, as for instance, where a decree provides that the decree-holder is to execute the 
decree only in the event of the judgment-debtor failing to comply with a particular 
condition, it will be open to the latter to prove, where execution is taken out, that the 
condition has been complied with ; sub-rule (3) has no application to such a case.® 

22. "Oourt executing the decree.*’ — The third clause of Section 258 of the 
Code of 1877 as well as Section 206 of the Code of 1859 provided that a payment or 
adjustment made out of Court shall not be recognized by “any Court executing the 
decree” unless it had been certified or recorded as certified.^ Section 258 was amended 
in 1879 by Section 36 of Act XII of 1879 by omitting the words “executing the decree” 
after “any Court” and the Section as amended was re-enacted in the Code of 1882. 
This gave rise to a conflict of opinion as to the effect of the amendment. The High 


(’8ft) AIR 1988 All IIG (118). 

(’87) AIR 1937 Rang 507 (507). 

6. (’16) AIR 1916 Mad 281 (282). 

7 . (’20) AIR 1920 Pat750(751): 5PatLJour879. 

Note 20 

1 . (’18) AIR 1918 Oudh 400 (461) : 21 Oudh Cas 
101 . 

(’19) AIR 1919 Pat 136 (137) : 4 Pat L Jour 159. 

2. (’28) AIR 1923 Nag 20 (20). 

3 . (’80) AIR 1930 Lah 113 (114). 

4 . (30) AIR 1930 Lah 113 (114). 

(*97-01) 2 Upp Bur Rul 254. 

Note 21 

1 . (’28) AIR 1923 Rang 44 (44). 

(’85) AIR 1935 Pat 885 (390) : 14 Pat 488. (Oourt 
can recognize uncertiOed payment in pasaing 
final decree as it is not a proceeding in execution.) 


For other cases see Notes 22, 24, 25 and 80. 

2. (’95) 17 All 42 (45). 

3. (’26) AIR 1920 Lah 641 (042). 

(’28) AIR 1928 Lah 810 (816). 

{See also (’18) AIR 1918 Cal 62 (63).] 

[See however (’38) AIR 1938 Pat 405 (406): 17 
Pat 128. (Instalment decree— ProviRioti that in 
case of default, decree-holder should be entitled 
to execute— Contention that the instalments 
had been duly paid and that decree-holder was 
not entitled to execute— Executing Court can- 
not recognize such payments unless certified or 
recorded.)] 

Note 22 

1 . (’79) 4 Bom 295 (297). 

(’82) 5 Mad 897 (400) (FB). 

(’88 6 Mad 41 (42, 48), 

(’68) 10 Suth W R 864 (855). (Under S. 206 of 
the Code of 1859.) 

[See also (’74) 22 Suth W & 270 (271). (Do.)] 
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Courts of Allahabad,* Calcutta* and Madras* and the Chief Court of the Punjab* held that 0< 21 R. 2 
the amendment had not the effect of altering the law as it stood before the amendment Notes 22~28ft 
and that an uncertified payment or adjustment could be recognized by a Court other 
than a Court executing the decree. A contrary view was taken by the High Court of 
Bombay.® Owing to this conflict of opinion the Section was again amended by Section 27 
of the Amending Act VIT of 1888 which again restricted the prohibition to the Court 
executing the decree, thus restoring the law to the state in which it was prior to the 
amendment of 1879.^ The rule is now in the same form. 


28, Court acting under 0. 21 R. 16. — Can a judgment. debtor, who is deliarrod 
under this rule from pleading an adjustment of the decree with the decree-holder for 
failure to have it certified, nevertheless plead the same when opposing an application by 
the assignee of the decree under 0. 21 R. 16? The High Court of Bombay' held that ho 
can. The High Court of Madras also held the same view in the undermentioned 
decisions.* These cases proceed on the view that when an application is made under 
0. 21 R. 16 by a transferee decree- holder, it is heard by the Court as a Court which 
passed the decree and not as a Court which is executing the decree. The said Madras 
decisions have, however, now been overruled by a Bull Bench decision* according to 
which the judgment-debtor cannot plead such an uncertified adjustment and evade the 
operation of this rule. This view is based on the ground that an application under 
0. 21 R. 16 is an application for execution and, therefore, the Court which pjissod the 
decree when dealing with such an application does not cease to be an executing Court 
as well. The High Courts of Allahabad,* Calcutta® and Rangoon* and the Judicial 
Commissioner’s Courts of Nagpur' and Sind* have taken the same view. See also the 
undermentioned decision.® 


2Sa. Court dealing with application under 0. 21 Rules 90, 98, 97 and 98. 

— It has boon held by the High Courts of Lahore and Patna that an application to set 
aside a sale under 0. 21 R. 90 is not a proceeding in execution of a decree, and an 


2. (’81) 3 All 533 (.535). 

(’81) 3 All .538 (540). 

3. (’84) 10 0.11 854 (35G, 357). 

’87) 14 Cal 376 (379). 

’83) 9 Cal 788 (790). 

4. (’85) 8 Slad 277 (283) (PB). 

(’89) 12 Mad 01 (62, 63). 

[But »ee (’88) 11 Mad 469 (472). (Not followed 
in 12 Mad 61).] 

5. (’84) 1884 Pnn Ro No. 83, page 230 (FD). 
(Overruling 1881 Pun Re No. 47 and 1883 Pun 
Ro No. 11). 

6. (’87) 11 Bom 6 (12, .34, 36) (FB). (“Such pay- 
ment or adjnstineut’’ mains payment or adjust- 
ment of the decree as such. 6 Boml46, Overruled.) 

(’86) 10 Bom 166 (166). 

7. (’91) 18 All 839 (342). 

(’95) 19 Bom 204 (206). 

(’92) 16 Bom 689 (592). 

(’91) 16 Bom 419 (421). 

(’98) 20 Cal 82 (86). 

(’94) 1894 Pun Re No. 64, page 169. 

(1900) 10 Mad L Jour 218 (214). 

(’18) AIB 1918 Mad 751 (764). 

(’23) AIR 1928 Bang 44 (44). 

(’85) AIB 1986 Pat 886 (889) : U Pat 488. 


Note 23 

1. (’24) AIR 1924 Bom 894 (394). 

(’23) AIR 1923 Bom 404 (405) : 47 Bom 643. 

2. (’17) AIK 1917 Mad .590 (590) : 40 Mad 296. 
(’24) AIR 1924 Mad 189 (192). 

(’22) AIR 1922 Mad 610 (510). 

(’17) AIR 1917 Mad 889 (889). 

(’ll) 12 Ind Cas 657 (662) : 35 Mad 659. (Per 
Snndiira Ayyar, J.; AMur Rahim, J., contra.) 
[See also (’10) 7 Ind Cas 55 (07, 58) (Cal).) 

3. (’32) AIR 1932 Mad 372 (.374) : .55 Mad 720 
(PB). (Following AIB 19.30 Mad 429 and AIB 
1920 M.ad 416.) 

(’33) AIR 1933 Mad 157 (157): 56 Mad 316. (Pol- 
lowing AIB 1932 Mad 372.) 

[S«« also (’16) AIB 1915 Mad 1138 (1140).] 

4 . (’34) AIR 1934 All 209 (212) : .56 All 694, 

(’34) AIB 1934 All 445 (447). 

5. (’87) AIB 1937 Cal 81 (34). 

6. (’36) AIB 1936 Rang 218 (218). 

7. (’91) 4 C P L R 132 (188). 

8 . (’34) AIB 1934 Sind 205 (206). 

9. (’87) AIB 1937 Mad 511 (518). (pecreo-holder 
receiving part payment but before it is certified 
or recorded transferring decree to another by 
document which says that the part payment 
has been made and purports to transfer the 
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0.21 R.2 adjustment or compromise of the matter in dispute cannot be certified under the 
Notes 23a*26 provisions of 0. 21 li. 2 but must be recorded only under the provisions of 0. 23 B. 3.^ 
On the same principle it has been held by the High Court of Bombay that a proceeding 
under 0. 21 Rules 9o, 97 and 98 is not one in execution and the Court dealing with such 
an application is not an executing Court and is therefore not debarred from recognizing 
an uncertified adjustment of the decree.*^ 

24. Suit by judgment-debtor based upon an uncertified payment or 
adjustment. — It is only a Court executing the decree that is debarred from recognising 
an uncertified payment or adjustment. A suit based upon such payment or adjustment 
is not barred. 

Illustratwna 

1. B was a surety for D on a bond for Rs. 50 passed by Dio 0,0 obtained a decree against B 
on this lx)iid and B fully satisfied the decree by paying 0 Bs. 88. The payment was made out of Court 
and was not certified to the Court. B now sued D to recover the money so paid by him to 0, 
It was held that sub-rule (8) did not bar the suit and that the payment might be proved.^ 

2. M obtained a decree against G for possession of a jote and mesne profits. Subsequently G 
adjusted the decree by paying the amount of mesne profits to M and purchasing the jote from him 
by a registered conveyance. After M*s death his heirs executed the decree and obtained possession. 
C's plea of uncertified adjustment having been overruled, C now sued M's heirs for possession of the 
jote. It was hold that though the adjustment was not certified, the suit based upon it was maintainable.^ 

Soo also the undermentioned decision.® 

25. Suit by decree-holdep based on uncertified payment or adjustment. 

— Where a judgment-debtor executed a bond in favour of the decree-holder in 
adjustment of the decree against him, it was held that, in a suit by the decree-holder 
upon the bond, the uncertified adjustment can be proved.^ The reason is that the 
adjustment of a decree out of Court, if not certified to the Court under this rule, is 
ineffectual only, so far as the execution of the decree is concerned. Similarly, whore the 
plaintiff brought a suit under 0. 21 E. 63 to establish his right to certain attached 
property on the allegation that the property attached had been transferred to him in 
satisfaction of a decree held by him against the judgment-debtor, it was held that it 
was unnecessary that such transfer should be certified under the provisions of this 
rule.® 


26. Effect of fraud. — A obtains a decree against B, B satisfies the decree by 
a payment or adjustment made out of Court; but such payment or adjustment is not 
certified to the Court in time. A then applies for execution of the decree fraudulently 
omitting to state in his application the payment or adjustment as required by 0. 21, 


right to execute in respect of the balance— 
Assignee cannot, in spite of the terms of the 
deed, claim to execute for the whole— AIR 1932 
Mad 372, Distinguished— Confirming on Letters 
Patent Appeal AIR 1936 Mad 472).) 

Note 23a 

1. (’29) AIR 1929 Lah 886 (887). 

(’21) AIR 1921 Pat 107 (108) : 6 Pat L Jour 253. 
(’29) AIR 1929 Pat 400 (400). 

2. (’80) AIR 1930 Bom 375 (377) : 54 Bom 479. 

Note 24 

1. (’88) 12 Bom 235 (237). 

(’20) AIR 1920 Nag 265 (265). 

2. (’98) 25 Cal 718 (722, 724). 

3. (’85) 157 Ind Gas 26 (28) (Rang). (Agreement to 
adjust decree though not certified is a contract 


— Suit for specific performance is maintainable.) 

Note 25 

1. (’85) 7 All 124 (129, 130). 

(’92) 10 Bom 589 (592). 

(’91) 16 Bom 419 (421). 

(’01) 25 Bom 262 (262), 

(’82) 1882 Pun Re No. 182, p. 637. 

(1900) 10 Mad L Jour 213 (214). (Bond assigned 
by judgment-debtor to decree-holder in adjust- 
ment— Suit on bond maintainable though adjust* 
ment was not certified.) 

(’37) AIR 1937 Nag 217 (219) ; 19 Nag L Jour 
nh (178). (Suit on a mortgage bond.) 

also (’03) 25 All 317 (827, 828, 329)<FB). 
(’94) 17 Mad 882 (888). (As explained in 26 
Mad 19.)} 

2. (’91) 18 All 389 (842). 
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Buie 11 (e). la B entitiled to claim an investigation of the question under Section 47 ? 0.21 R.2 

The answer is, no. Although the question is one relating to the satisfaction of the Notes 28-27 
decree within the meaning of Section 47, it is taken out of the purview of that Section 
hy virtue of the particular provision contained in this rule specifically dealing with 
such questions.^ 

27. Effect on limitation. — It has been already mentioned in Note 22 ante, 
that Section 258 of the old Code provided that an uncertified payment or adjustment 
shall not he recognized by any Court executing the decree as a payment or adjustment 
of the decree. Consequently it was held that such a payment could however be relied 
upon hy a decree-holder for the purpose of extending the period of limitation for 
execution under Section 20 of the Limitation Act.* The words “as a payment or 
adjustment of the decree" have now been omitted in the present rule with the result 
that the executing Court cannot recognise an uncertified payment or adjustment for 
any purpose whatever.* 

Now suppose a decree-holder makes an application for execution of his decree 
more than three years after the date of the decree or after the last starting point of 
limitation, and mentions in the application a part payment made by the judgment- 
debtor. Can the Court executing the decree recognize the payment, and hold that by 
virtue of such payment the decree is not time-barred ? The High Courts of Madras,* 


Note 26 

1. (T9) AIR 1919 Lah 18(14): 1919 Pun Ha No. 185. 
('26) AIR 1926 Oudh 620 (620). 

(•35) AIR 1935 Mad 267 (2.57). 

(’28) AIR1923Raiigl03(105);ll Low Bur Hnl 863. 
(’2.5) AIR 1925 Bom 309(809, 310):49 Bom 548(PB). 
(■23) AIR 1923 Cal 842 (343) : 60 Cal 468. 

(’28) AIR 1928 Cal 627 (529, 530). 

(’17) AIR 1917 Cal 422 (425). 

(’12) 13 Ind Cas 424 (425) (Cal). 

(’12) 13 Ind Cas 63 (65) (Cal). 

(’12) 13 Ind Cas 826 (327, 828) (Cal). ' 

(’92) 20 Cal 32 (36). 

(’12) 13 Ind Cas 944 (945) (Cal). 

(’10) 7 Ind Cas 55 (.57, 68) (Gal). 

(’09) 4 Ind Cas 402 (404) (Cal). 

(’26) AIR 1920 Mad 674 (675) : 49 Mad 325. 

(’18) AIR 1918 Mad 644 (644) : 40 Mad 789. 

(’06) 29 Mad 312 (313). 

(’98) 21 Mad 409 (410). 

(’ll) 12 Ind Cas 662 (563) : 86 Mad 357. 

(’07) 17 Mad L Jour 627 (528). 

(’26) AIR 1926 Oudh 482 (483). 

(’28) AIR 1928 Oudh 196 (l98): 8 Luck 170 (PB). 
C20) AIR 1920 Pat 838 (835) : 5 Fat L Jour 70. 
(’21) AIR 1921 Pat 185(137, 188):0PatLJoar387. 
(’97-01) 2 Upp Bur Bui 266. 

(’2.5) AIR 1926 Sind 140 (142) : 18 Bind L B 61. 
(’21) AIR 1921 Sind 10 (11) : 16 Sind L B 77. 
(’19) AIR 1919 Sind 66 (56, 67) ; 18 Sind L B 71. 
(’35) AIR 1985 Mad 257 (257). (Uncertified agree- 
ment not to sell property of judgment-debtor— 
Agreement cannot be relied on to prove fraud in 
conducting sale.) 


The followittg cases, it is submitted, are not good 
law : 

(’08) 12 Cal W N 485 (487). 

(’19) AIR 1919 Cal 202 (203). 

(’98) 21 Mad 856 (358). (Dissented from in 29 
Mad 312.) 

(’26) AIR 1926 Mad 945 (945), 

(’2.5) AIR 1925 Oudh 225 (226): 27 Oudh Cas 277. 
(Dissented from in AIR 1926 Oudh 482.) 

’22) AIR 1922 Low Bur 31 (32). 

’16) AIR 1916 Bom 217 (218) : 40 Bom 833. 
(Overrnled in AIR 1925 Bom 309.) 

(’10) 7 Ind Cas 940 (943) : 34 Bom 675. (Do.) 

Note 27 

1. (’04) 26 All 36 (38). (Overruling 12 All 569.) 
(’95) 17 All 42 (44, 45). 

(’13) 18 Ind Cas 731 (782) : 35 All 178. 

(’09) 2 Ind Cas 624 (624) : 31 All 590. 

(’85) 7 All 327 (330). 

(’82) 4 All 316 (317). 

(’79) 2 All 291 (293). 

(’97) 21 Bom 122 (125). 

(’87) 11 Bom 606 (513, 614). 

(’94) 21 Cal 642 (649). 

(’71) 15 Sulh W R 66 (67). 

(’70) 4 Beng L B 180 (184) (P B). 

(’69) 11 Suth W B 232 (233). 

(’96) 19 Mad 162 (164). 

2. (’12) 18 Ind Cas 424 (425) (Cal). 

(’18) AIR 1918 Cal 977 (978) : 45 Col 630. 

3. (’18) AIR 1918 Mad 620 (621, 622) : 41 
Mad 251. 

(’16) AIR 1916 Mad 968 (969). 

(’85) AIR 1935 Mad 922 (928). 
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0. 21 B. 2 Calcutta,* Bombay,* Lahore," Patna,^ Baagoon" and Nagpur* aUd the Judicial Commis. 

NotM 21'^ sioner’s Court of Bind** have held that it yrill anoonnt to a sufficient certificate and the 
payment can therefore be recognized, provided the payment is as t, matter of fact made 
and provided also the applieation for execution is within three years of such payment 
(as otherwise Section 20 of the Limitation Act will not apply). The said decisions 
proceed on the view that nothing is prescribed in this rule as to the time within which 
or the manner in which the decree-holder must certify a payment or adjustment. 
See also Notes 17 and 18, supra. The High Court of Allahabad, on the other hand, held 
the contrary view in a series of cases. In one class of cases** it was held that this rule 
contemplates a formal proceeding consisting of two steps — 

first, an application by the decree-holder informing the Court of the payment, 
and, 

secondly, a formal order of the Court recording the payment, 
and therefore a statement as to payment in an execution application is not such a 
certificate is contemplated by this rule and would not save limitation. It was held 
in another class of cases** that where the decree will be time-barred if the payment 
sought to be certified by the decree-holder is ignored, such a payment cannot be 
certified. In a recent Pull Bench ruling, however,** the same High Court has impliedly 
overruled these cases and fallen in line with the other Courts. The Judicial Commis- 
sioner’s Court of Oudh** has followed the earlier view of the High Court of Allahabad. 
It is submitted that in view of the geneml trend of opinion, the said decision cannot be 
accepted as correct. 


28. Operation as estoppel. — It is not open to the executing Court to 
enquire into the fact of payment or adjustment of a decree which has not been certified 
or recorded within the period allowed by law, on the ground that the decree-holder is 
estopped from denying such payment or adjustment.* The reason is that sub-rule (3) 
enacts a special law for a special purpose and the general law of estopiral cannot be 
allowed to override the special law. 


4. (’19) AIK 1915 Cal 235 (386). 

(’16) AIR 1916 Cal 451 (451) : 48 Cal 207. 

(’2!i) AIR 1925 Cal 1012 (1018, 1014): 64 Cal 143. 
(’21) AIR 1921 Cal 643 (643, 644). 

(’19) AIR 1919 Cal 677 (677) : 46 Cal 22. 

(’22) AIR 1922 Cal 30 (31, 82). 

(’19) AIR 1919 Cal 181 (182). (As explained in 
AIR 1925 Cal 1012). 

[But tee (’22) AIR 1922 Cal 200 (200).] 

5. (’21) AIR 1921 Bom 411 (412) : 46 Bom 91. 

6. (’24) AIR 1924 Lah 676 (677). 

7. (’19) AIR 1919 Patl36(187) :41’atIjJoutm 

8. (’80) AIR 1930 Rang 829 (831) : 8 Bang 810. 
(’25) AIR 1925 Rang 26 (27) : 2 Rang 393. 

9. (’36) AIR 1986 Nag 281 (282) ; I L B (1937) 
Nag 106. 

10. (’81) AIR 1981 Bind 28 (80) ; 25 Sind L R860. 
(’20) AIR 1920 Sind 23 (24) : 14 Sind L R 198. 
(’19) AIR 1919 Sind 70 (75): 18 Sind L R 87, 

[But tee (’16) AIR 1915 Sind 48(48) : 9 Sind L 
R 27. (Held to be not good law in AIR 1620 
Sind 28 in view of AIR 1919 Sind 70 (F B).)] 

11. (’24) AIR 1924 All 706 (706) : 46 All 685. 
(’16) AIR 1916 All 289 (241) : 88 All 204. 

(’15) AIR 1916 All 811 (811). 

(’14) AIR 1914 All 112 (112). 


(’14) AIR 1914 All 235 (286). 

12. [See alto (’28) AIR 1928 All 55 (57); 60 All 259. 
(When a decree-holder applies for execution, he 
can only invoke a payment certified before 
execution became time-barred.)] 

13. (’28) AIR 1928 All 629 (631,632); 51 All 287(FB.) 
(’31) AIR 1931 All 219 (221). (Following AIR 

1928 All 629 (FB).) 

[See (’88) AIR 1983 All 49 (60). (The payment 
must however fulfil the requirements of S. 20, 
Limitation Act, as amended in 1927.) 

(’84) AIR 1934 All 684 (585) : 66 All 921. (The 
decree-holder cannot certify payments after 
controversy arises.)] 

[See also (’25) AIR 1925 All 802 (804) : 47 All 873. 
(Payment made within three years from last 
starting point of limitation but certified after 
three years from such starting point— Payment 
may to recognized as from the date on which 
it was made and not from the date on which it 
was certified.)] 

14. (’24) AIR 1924 Oudh 892 (892). 

Note 28 

1. (’10) 7 Ind Oas 940 (941, 942) ; 84 Bom 676. 
(Per Ohandavarkar, J.) 

(’14) AIR 1914 Cal 258 (264). 

(’12) 18 Ind Cos 826 (827, 828) (Oal). 
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29. B«ni6dlet of the ^idimeni-debtop. — Where a judgment-debtor satisfies 
the decree by a payment or adjustment made out of Court, which is not certified to 
the Court in time, and the decree-holder applies for execution of the decree in spite 
of the satisfaction, what is the remedy of the judgment-debtor in such a case ? It is 
clear that the judgment-debtor cannot maintain a suit for a declaration that the decree 
has been satisfied and is consequently incapable of execution.^ The reason is that such 
questions relate to the satisfaction of the decree, a separate suit in respect of which is 
^rred by Section 47. If the properties of the judgment-debtor are sold in execution in 
such circumstances, no separate suit will, for the same reason, lie to set aside the sale.^ 
As to whether a suit for damages will lie against the decree-holder, see Note 30 bebw. 

80. Suit for damages. — Where a decree-holder whose decree has been satisfied 
by payment out of 'Court fails to certify satisfaction to the Court and executes the 
decree and realises the money a second time, the judgment-debtor may sue him for the 
recovery of the money paid out of Court.^ Such a suit will not be barred by Section 47 
for the question in the suit, as observed by Turner, C. J., in Viraraghava v. Subbakkha, 
I. L. B. 5 Madras 397, “relates not to the execution of a decree, but to a contract which 
formed no subject of imiuiry in the suit and could not form a subject of inquiry in 
execution of the decree.” 

The cause of action for the suit is failure of consideration or breach of an 
express or implied promise or of a statutory duty to certify the payment. 

There is a difference of opinion as to when the cause of action for such a suit 
arises — whether it arises as soon as the application for execution is presented, or only 


(’25) AIR 1925 Sind 110 (112) ; 18 Sind L B 61. 

Note 29 

1. (’91) 21 Oal 187 (115, 119, 160) (FB). 

(’88) AIR 1988 Lahl051 (1052): 15 Lah 75. (AIR 
1926 Lah 51 held to bo not good iaw.) 

(’01) 81 Cal 180 (185). 

(’96 5 Mod L Jour 110 (112). 

(’92) 15 Mad 802 (802, 808). 

(’22) AIR 1922 Lah 128 (131) : 8 Lah 319 (F B). 
(Overruling 5 Ind Gas 811.) 

(’ll) AIR 1911 Low Bur 207 (268) : 7 Low Bur 
Rul 867. 

The following cases are no longer good law ; 
(’71) 22 Suth W R 191 (191). 

(’25) AIR 1925 Lah 51 (55). 

(’ll) AIR 1911 Lah 127 (127): 1911PunRaNo.l2. 
(’13) 21 Ind Caa 557 (558) (I^ab). 

(’10) 5 Ind Caa 811 (81.5) : 1910 Pun Re No. 16. 

2. (’92) 19 Cal 683 (688, 689) : 19 Ind App 166 
(PC). 

(’98) 20 Ail 251 (256, 258). 

(’18) AIR 1918 Bom 105 (106) : 18 Bom 210. 

(’19) AIR 1919 Nag 73 (75) : 15 Nag L R 158. 

Ttie following eases are no longer good law in 
view of 19 Cal 683 (PC); 

(’87) 11 Cal 876 (879). 

(’81) 10 Oal 861 (867). 

(’83) 9 Oal 788 (790). 

[See also (’88) 16 Cal 657 (668). 

(’97) 21 Bom 163 (161).] 

Note 30 


1. (’08) 80 AU 461 (166). 


(’81 

(’i 


8 AU 688 (510). 

1 N W P H 0 B 987 


(’28) Am 1928 Bom 268 (268). 


(’99) 23 Bom 391 (896). 

(’79) 1 Bom 295 (297). 

(’60) 1 Bom H C R A 0 76 (77). 

’12) 13 Ind Cas 63 (66) (Cal). 

(’ll) 11 Ind Cas 1 (1, 2) (Cal). 

(’79) 3 Cal L Rep 111 (116). 

(’71) 22 Suth W B 298 (298). 

(’73) 20 Suth W R 150 (150). 

(’70) 13 Suth W R 69 (78) (F B). 

(’68) 9 Suth W R 210 (211). 

(’07) 8 Suth W R 119 (419). 

(’17) AIR 1917 Lah 90 (91). 

(’77) 1877 Pun Ro No. 66, page 172. 

(’92) 1892 Pun Re No. 79, page 281. 

(’18) AIR 1918 Mad 720 (721). 

(’ll) 10 Ind Cas 462 (462) (Mad). (Affirming 6 
Ind Cas 267 on appeal.) 

(’85) 8 M.ad 277 (283) (F B). 

(’82) 5 Mad 897 (400) (FB). (Overruling 3 Mad 
n 0 R 188.) 

(’83) 6 Jfad 41 (42,43). 

(’01) 14 Mad L Jour 859 (309). 

(’76) 1 Mad 203 (201). 

(’97) 20 Mad 369 (370, 871). 

(’01) 17 C P L R 60 (61). 

(’26) AIR 1920 Oudh 182 (183). 

(’28) Am 1923 Bang 88 (92) : 11 Low Bur Rul 
129. 

(’29) Am 1929 Rang 269 (270) : 7 Rang 310. 

(’28) AIR 1928 Rang 316 (816) : 0 Rang 573. 

(’13) 22 Ind Cas 968 (968, 961) : 1 Upp Bur Rul 
191. 

(’93-1900) 1898-1900 Low Bur Bui 621. 

(’85) Am 1985 Pat 65 (66). (Suit is maintainable 
irrespeetive of whether payment is pleaded or not 
in execution.) 


0.21 E.S 
Notes 29^ 
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0.21 R.2 after the amount is actmlly recovered in exeolition. The High Courts of Alhlhabad* 
Rotes 80-82 and Patna, ^ the Judicial Commissioner’s Court of Nagpur^ and the undermentioned 
decisions^ of the High Court of Madras have held that the cause of action arises only 
when damage is actually sustained, that is, when the money is recovered a second 
time. In the undermentioned cases, ^ however, the High Court of Madras has held that 
the cause of action arises when the decree-holder fails to fulfil his duty and applies for 
execution, and that an execution need not actually be levied and money realised a 
second time before the suit can be maintained. Where the decree-holder has not applied 
for execution at all, nor realised anything over and above the payments alleged to have 
been made by the judgment-debtor towards the satisfaction of the decree, the judgment, 
debtor has no cause of action to sue the decree-holder merely because the payment out 
of Court has not been certified.^' 

Where the decree-holder transfers the decree after it is satisfied by an uncertified 
payment or adjustment and the assignee executes the decree, he is not liable to repay 
the decretal amount realised in execution of the decree, even though he has knowledge 
of the payment or adjustment.® The reason is that there is no privity of coniract 
between the parties. 

Where an application by the judgment-debtor under sub-rule (2) for recording 
a paymer;! out of Court is dismissed by the executing Court on a consideration of the 
merits, the judgment -debtor cannot maintain a suit for recovery of the amount alleged 
to have been paid twice over, for, such a suit will be barred on general principles of 
res judicata!^ 

31. Restitution of unoertified payment on reversal of decree in appeal. — 

V obtained a decree-against O for Rs. 89. 0 appealed against tho decree and pending 
appeal made a payment of Rs. 60 to the decree-holder which was not certified to the 
Court. The decree was reversed in appeal and G applied for refund of the amount he 
had paid. It was held that O was entitled to recover on the ground that “the decree 
having been reversed, the payment, whether certified or not, could only be regarded 
as made without consideration and entitling the defendant to have it restored."^ 

32. Criminal proceedings. — Sub-rule (3) has no application to a case where 
a Criminal Court is investigating a charge under Section 210 of the Penal Code of 


(’39) AIR 1939 Pat 166 (157). 

[See also (’27) AIR 1927 Mad 947(948). (Decree- 
holder’s vakil to whom payment was made did 
not cortify — Judgment-debtor arrested — Sait 
for damages against vakil— Vakil held liable.) 
(’35) AIR 19.85 Pat 66 (66).] 

[But aee (’67) 2 Agra 45 (46). 

(1865) 8 Snth W B S C C Ref 3 (5). 

2. (’33) AIR 1933 All fill (fil2). 

3. (’39) AIR 1939 Pat 166 (187). 

4. (’28) AIR 1928 Nag 219 (222). 

5. (’10) 6 Ind Cas 267 (268) (Mad). 

(’06) 16 Mad L Jour 64 (56, 56). 

6. (’07) 80 Mad 545 (646). 

[See aleo (’19) AIR 1919 Mad 778 (776). (Piling 
of execution petition gives a cause of action.) 
(’86) AIR 1936 Pat 65 (66). (Paymentemade not 
certified— Suit for recovei^ thereof — Time rune 
from the date of payment— It ie not clear from 
the i^tt whether the jadgmeDt>d.btor paid 


the amount twice over or not.) 

(’98) 21 Mad 409(410). (The fact whether decree- 
holder recovered money from the judgment- 
debtor a second time ie not clear from the 
judgment.)] 

7. (’89) AIR 1989 All 495 (496) : 1989 All L Jour 
403 (404). 

(’35) AIR 1985 Mad 961 (964). (Actual filing of 
execution and not failure to certify ie cause of 
action.) 

8. (’19) AIR 1919 Mad 424 (426) : 42 Mad 888. 

9. (’12) 14 Ind Gas 751 (762): 1912 Pun Re No. 91. 

(’95) 18 Mad 26 (27). 

(’09) 4 Ind Cae 818 (819) (Upp Bur). 

Note 31 

1. (’87) 11 Bom 724 (796). 

(’89) AIR 1989 Mad 176 (176). (Payment to de^ 
cree-boldet’a pleader not certi^ — Oeone n- 
vereed in appeal — Application for netltnthMi is 
mainWnaUe.) 
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fraudulently executing a decree.^ The prohibition in sub-rule (3) only means that the 
Court cannot consider the alleged adjustment in the course of the execution of the 
decree in question. The sub-rule does not prohibit the Court executing the decree from 
holding an enquiry under Section 476 of the Criminal Procedure Code into an alleged 
payment or adjustment with a view to file a complaint against the decree-holder tor 
an offence under Section 210, Penal Code.^ Any other interpretation would make 
Section 210, Penal Code, a more nullity and there could never he any prosecution 
for such an offence. Where, on the objection of the judgment- debtor, the Court 
dismisses an application for execution on the ground that the decree has been satisfied 
by a payment out of Court, the decree-holder is not guilty of an offence under 
Section 210, Penal Code, because the decree has not been caused to be executed,^ 

33. Appeal and pevision. — An order on an application by the judgment- 
debtor under sub-rule (2) recording or refusing to record, as certified, a payment or 
adjustment made out of Court, is the determination of a question between the parties 
relating to the satisfaction of the decree within the meaning of Section 47 and 
hence, is appealable as a decree.^ No appeal lies against an order refusing to set aside a 
dismissal of an application for default*'^ or an order refusing to review an order rejecting 
an application under this rule.^ 

Where a decree- holder certifies a payment made out of Court, but the Court in 
spite of it orders execution to proceed on the ground that the payment is not proved, 
the Court fails to exercise a jurisdiction vested in it by law, and the order is therefore 
revisable by the High Court under Section 115.^ A Judge declining to proceed with an 
ap|)lication for execution, on the ground of an uncertified payment or adjustment out 
of Court, acts with material irregularity and his order is open to revision."* 


Courts Executing Decrees 

R. 3. [New.] Where immoveable property forms one estate 
Undt situate in more or teuure situate within the local limits of the 
than one juriadiction. jurisdiction of two or more Courts, any one of 

such Courts may attach and sell the entire estate or tenure. 


Synopsis 

1. Sale of property aituate in more than one jurisdiction. 

2. Change of territorial jurisdiction. Sco Sectioii S7. 


Note 32 

1. CSC) 10 Bom 288 (Case under Amend- 
in;; Act XII of 187'J; tsee Note 22, supra.) 

(’S9) 10 Cal 126 (127). (Do.) 

(’80) 0 Mad 101 (101). (Do.) 

2. (’31) AIR 1031 Rang 148 (160) : 9 Rang 104. 

(’82) 4 Mad 325 (327). 

3. (’96) 23 Cal 971 (976). 

Note 33 

1. (’94) 16 All 129 (129, 130). 

(’87) 11 Bom 67 (68, 69). 

(’03) 7 Cal W N 172 (174). (Even though there 
may be no pending application for execution, 
still Court may he odd to be executing the 
decree.) 


(’91) 14 Mad 99 (100). 

(’17) AIR 1917 Low Bur 101 (IG.'i). 

(’39) AIR 1939 Bom 255 (256). (Order rejecting 
application for adjustment flleil after disposal 
of execution application is one under 8. 17.) 

[Sec also (’33) AIR 1933 Pat 631 (635). (Order 
on application made by judgment-debtor tefore 
final decree iu a mortgage suit and after preli- 
minary decteo.)] 

2. (’97) 2 Upp Bur Rnl 2.54. 

(’81) AIR 1931 Lab .505 (.505). 

(’20) AIR 1920 Cal 914 (915). 

3. (’27) AIR 1927 I.ah 809 (810). 

4. (’81) AIR 1931 Rang 332 (3.8.8). 

5. (’85) AIR 1935 Rang 481 (481). 

3CPC. 122 


0.21 R .2 
Notes 82-88 


0.21 B .8 



1938 


TBANSFEB OF DECBEE 


0.81 R.8 
Hotes 1-8 


0.81 R.4 


1. Sale of property situate In more than one Jurisdiotion. — As has been 

seen in Note 8 to Section 17, ante, it is a general principle of law that no Court can 
execute a decree in which the subject-matter of the suit or of the application for 
execution is property situate entirely outside the local limits of its jurisdiction. This 
rule is an exception to that general rule.^ Even before this provision was enacted in 
this Code, it was held by the Calcutta High Court® that where property attached in 
execution of a decree forms one estate and is situate within the territorial jurisdiction 
of two or more Courts, any one of such Courts has jurisdiction to sell the entire estate. 
See also Note 6 to Section 38 ante, 

8. Change of territorial jurisdiotion. See Section 37. 


R, 4. [S. 223, para. 5.] Where a decree has been passed, in 
a suit of which the value as set forth in the 
s ** plaint did not exceed two thousand rupees and 

which, as regards its subject-matter, is not 
excepted by the law for the time being in force from the cognizance 
of either a Presidency or a Provincial Court of Small Causes, and 
the Court which, passed it wishes it to be executed in Calcutta, 
Madras “or Bombay, such Court may send to the Court of Small 
Causes in Calcutta, Madras “or Bombay, as the case may be, the 
copies and certificates mentioned in rule 6; and such Court of 
Small Caus^ shall thereupon execute the decree as if it had been 
passed by itself. 

[1877, S. 223, para. 5.] 


a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for 
“Bombay or Rangoon.’* 

Synopsis 

1. Scope of the Rule. 3. Decrees of foreign Court. See Note 1. 

4. Jurudiction of Court of Smell Cautee to 

2. “At if it had been patted by ittelf.** quettion validity of order of trantfer. 


1. Scope of the Role. — This rule is not restrioted in its application to decrees 
of British Indian Courts; it applies equally to decrees of such foreign Courts as come 
within Section 44.* See also Order 61 Rule 1, infra. 


2. “ As if it had been passed by itself.’*— The Court of Small Causes in 
Calcutta, Madras or Bombay, in executing a decree of another Court transferred to it 
under this rule, has the same powers as it possesses in regard to execution of its own 


Ordw 21 Rule 3 — Note 1 

1. (’23) Am 1923 Cal 619 (621). 

2. (*86) 12 Cal 307 (312). 

(’82) 8 Cal 703 (70S). 

(’78) 19 Suth W B 484 (486). 


(’76) 23 Suth W B 164(166). 

(’83) 12 Cal L Bep 404 (406). 

(’77) 2 Col LBep 834 (386). 

[Bnt M. (’75) 28 Suth W B 288 (284).] 

Order 21 Rule 4 — Note I 

1. (’18) Am 1918 Mad 645 (646), 
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decrees.* See also Section 42. 

8. Decrees of foreign Court. — See Note 1 above. 

9. Jurisdiction of Court of Small Causes to question validity of order of 
transfer. — The Court of Small Causes to which a decree is sent for execution under this 
rule has no jurisdiction to question the correctness or validity of the order of transfer.* 


0.81 R.i 
Notes 2-4 


Mode of transfer. 


R. 5. [S. 223, para. 6.] Where the Court to which a 
decree is to be sent for execution is situate 
within the same district as the Court which 
passed such decree, such Court shall send the same directly to the 
fonmer Court. But, where the Court to which the decree is to be 
sent for execution is situate in a different district, the Court which 
passed it shall send it to the District Court of the district in which 
the decree is to bo executed. 


0.21 R.5 


[1877, S. 223.] 

Local Amendments 

ALLAHABAD 

For the word “dietrict/* where it occurs a/ler the words ‘‘same’* and 
“different’* read “Province.” 

LAHORE 

In the last sentence after the words “the District Court” and before the words 
“of the district” insert the words “or the Court of any Judge having jurisdiction in the 
place where the decree is to be executed to whom power to receive plaints has been 
delegated by the District Judge.” 

OUDH 

For the word “district” where it occurs after the words “same” and 
“different” read “Province,” 

RANGOON 

Add the following proviso : 

“ Provided that where the Court to which the decree is sent for execution is 
presided over by the same J udge as the Court which passed the decree, such transfer 
may be effected by recording a formal order of transfer in the diary of the execution 
proceedings.” 



1. Scope of the Rule. 

2. Power of Court to which decree if sent for execution. See Ss. 51 and 42. 

3. Transfer of local jurisdiction. See Section 37 . 


1. Soope of the Rule. — Where two Courts are in the same district ^ one 
Court may transmit a decree for execution to the other Court direct without the 


Note 2 

1. (’07) 34 Gal 828 (827). (Trying a question of 
title in respect of tiled huts in execution.) 


Noted 

1. (»86) 165 Ind Gas 025(026) (Cal). (It is the func- 
tion of the transferring Court to decide whether 
the transfer can or cannot be made. 
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0.21 R.8 
Notes 1-S 


0.21 R.6 


intervention of the District Court} 

But where the Court to which the decree is to be sent is situate in a different 
district, it should bo sent to the District Court of the district in which the decree is 
to be executed. Where this procedure is not followed and the decree is sent direct to 
the Court subordinate to the District Court in another district, that Court cannot 
execute the decree.^ It should not, howeveri dismiss the application, but should send 
the papers back to the Judge who sent them for adopting the correct procedure.^ In 
the under mentioned cases'* it was held that the failure to send the decree through the 
District Court is a mere irregularity which can be waived. 

The High Court of Madras® has framed a rule — Rule 161A of the Civil Rules 
of Practice — under whicli the transferee Court is to return the papers to the 
transmitting Court, if no steps are taken by the decree-holder within six months from 
the date of transfer. This rule is one of convenience made with the object of inducing 
decree-holder to take early steps to execute the decree ; and a violation thereof does 
not render the proceedings taken after six months void ab initio. 

See also the undermentioned case® as to the practice in Sind Courts. 

2. Power of Court to which decree is sent for execution. — See 

Sections 51 and 42, ante. 

3. Transfer of local jurisdiction. — See Section 37, ante. 


. R- 6 . [S. m] jae &urt sending a 
shall be executed by an- decree for execution shall send — 

other Court. 

(a) & copy of the decree ; 

(h) a certificate setting forth that satisfaction of the 
. decree has not been obtained by execution within the 
jurisdiction of the Court by which it was passed, or, 
where the decree has been executed in part, the extent 
to which satisfaction has been obtained and what part 
of the decree remains unsatisfied ; and 
(c) copy of any order for the execution of the decree, 
or, if no such order has been made, a certificate to 
that effect. 


[1877, S. 224; 1859, S. 286.] 


Order 21 Rule 5 — Note 1 

1 . (’92) 15 M.ad 345 (347). 

(’3ti) AIR 1936 Cal 571 (572). (Decree transferred 
without express request by decree-holder — 
Acquiescence by decree-holder — Jurisdiction of 
transferee Court to execute not affected.) 

2 . (’95) 22 Cal 764 (766). 

(’33) AIR 1933 Lah 839 (840, 841). (There is an 
inherent lack of jurisdictioff to execute the de- 
cree — Even assuming such jurisdiction, it can- 
not send decree to another Subordinate Court for 
execution.) 

(’14) AIR 1914 Cal 786 (786). 


(’19) AIR 1919 Pat 324 (324) : 4 Pat L Jour 49. 
(It is open to the parties at any stage to question 
the jurisdiction of the Subordinate Judge to exe- 
cute it.) 

3 . (’14) AIR 1914 Cal 786 (786). 

4 . (’36) AIR 1936 Lah 765 (7G5). 

(’37) AIR 1937 Lah 174 (176). 

(’36) AIR 1936 Lah 891 (894). 

5 . (’15) AIR 1915 Mad 920 (920) : 39 Mad 485. 

' 6. (’88) AIR 1933 Sind 843 (344) : 27 Sind L R 
812. (Practice in Sind is to hand over the decree 
and papers to tho judgment-creditor on his ap- 
plying for same unless he is a person hot fit to 
be trusted with such papers.) 
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Looal Amendments 

ALLAHABAD 

liule 6 shall be re-numbered as 6 (1) and add the following sub-rule (2) ; 

“(2) Such copies and certificates may, at the request of the dccree-holder, be 
handed over to him or to such person as he appoints, in a sealed cover to be taken to 
the Court to which they are to bo sent.** 

N.-W.F.P. 

Read Rule 6 as Rule 6 (1) and add the following sub-rule (2) : 

“(2) Such copies and certificates may, at the request of the decree-holder, be 
handed over to him or to such person as he appoints in a sealed cover to be taken to 
the Court to which-they are to be sent.** 

OUDH 

To Rule 6, add the following as sub-rule (2) and re-number 6 as G (1) : 

*‘(2) Such copies and certificates may, at the request of the decree-holder, be 
handed over to him or to such person as ho appoints, in a sealed cover to be taken to 
the Court to which they are to bo sent,** 

PATNA 

Insert the following words after the word “decree** in clause (a) : 

“and a copy of the suit register relating to the suit in which the decree was 
passed and a memorandum showing the costs allowed to the decree- holder subsequent 
to the passing of the decree.’* 

RANGOON 


'Fo Rule G, add the following proviso : 

“ Provided that where a transfer is efiected under the proviso to Rule 5 it shall 
not be necessary to scud the above documents.** 



1. Scope of the Rule. 

2. Certificate, effect of not tending. 

3. Presumption at to compliance 

with the Rule. 


4. Copy of any order. 

5. Small Cause Courts. 

5a. Notice to‘ judgment-debtor. 

6. Appeal. 


1. Scope of the Rule* — The documents required to be transmitted by the 
Court sending the decree for execution to another Court are — 

(1) a copy of the decree, 

(2) a certificate as required by clause (b), and 

(3) a copy of any order for execution that may have boon passed.^ 

As to the form of certificate of non-satisfaction, see Api)ondix E, Form No. 4. 

Where a Court, upon an application for transfer of the decree for execution to 
another Court, places a wrong construction on tlio decree and mentions in the 
certificate that a particular amount is due, the statement is ultra vires and the 
judgment-debtor need not have it amended by the transferor Court.^ In sending the 
certificate of non-satisfaction, the Court which passed the decree is not called upon to 
consider whether the decree is still capable of execution; that is a question for 

determination by the transferee Court when a pro^)er application for execution is 

presented to it.® 

When once an order is made sending a decree to another Court for execution, 
that by itself is sufficient to entitle the decree-holder to apply to the Court t^ which 

Order 21 Rule 6 — Note 1 2. (’25) AIK 1925 Pat 807 (809, 810) : 4 Pat 440. 

1. (*69) 4 Mad H 0 R 881 (888). 3. (*10) 8 Ind Gas 22 (26) (Oal). 


0.21 R.6 
Note 1 



1942 


TRAHSFEB OF DBOBEE 


0.21 R.6 the decree is sent for execution.* Where an application for execution has already 
Notes 1-Sa been made to the Court which passed the decree, a fresh application for execution 
need not be made to the Court to which the decree is transferred for execution.® See 
also the undermentioned case.® 


2. Certifloatei effect of not sending. — The omission to send the certificate 
as required by clause (b) of this rule is a mere irregularity and does not affect the 
jurisdiction of the Court to which the decree is transferred for execution to entertain 
the application for execution.^ Nor is it a ground for an application under 0. 21 R. 90 
to set aside a sale.® Similarly, it has been held that a mere mistake in the certificate 
of non-satisfaction as to the number of the suit or the names of the judgment-debtors 
will not affect the jurisdiction of the execution Court to proceed with the execution.® 


3. Presumption as to oompliance with the Rule. — Where the validity of 
an attachment effected by the transferee Court is attacked on the ground that no 
copy of the decree was sent by the Court which passed the decree, it lies upon the 
judgment-debtor to prove that it was not transmitted, the maxim applicable being 
omnia prastimuntur rite esse acta — all things are presumed to have been rightly 
and duly performed.^ Where a decree was passed by a Judge in the capacity of a Small 
Cause Judge and an application for execution of the decree was filed before the same 
Judge acting on the original side, it was held that even though there was no formal 
order of transfer, the provisions of this rule wore sufficiently complied with.® 


4. Copy of any order. — The words “copy of any order for the execution of 
the decree** in clause (c) mean a copy of any subsisting order and not a copy of an 
order for execution in the previous execution application.^ 

6. Small Cause Courts. — This rule applies to proceedings in the Small 
Cause Courts in-the mofussil and if there is no sufficient property within the jurisdiction 
of the Small Cause Court to satisfy the decree, it may be sent to another Court.^ 


Sa. Notloe to judgment-debtor. — Where the application for transmission of 
the decree for execution to another Court is made when the decree is already under 
execution in the Court which passed it, notice should be given to the judgment-debtor 
and the transfer should not be ordered unless there is sufficient cause to order 
simultaneous execution.^ See also Note 17 to Section 39 ante. 


4. (’10) 8 lud Cas 852 (853) : 85 Mad 588. (For 
rateable distribution.) 

[But tee (’28) AIR 1928 Mad 496 (497) (OHter),'\ 

5. (’86) AIR 1986 Gal 267 (269). 

6. (’86) AIR 1986 Lah 369(869). (Order transfer- 
ring decree of High Court to another Court for 
execution may be signed by the Registrar and 
need not be signed by the Judge.) 

Note 2 

1. (’31) AIR 1981 Cal 649 (649). 

2. (*97) 20 Mad 10 (12). 

3. (’38) AIR 1938 Pat 513 (514). 

[See also (’36) AIR 1986 Lah 765 (765). (Certi- 
ficate wrongly addressed to the Sutordinate 
Judge instead of to the District Judge — De^t 
held cured in the circumstances of the case.) 
(’36) AIR 1986 Cal 571 (572). (Irregularity in 
manner of transfer does not prevent the trans- 
feree Court from having seisin of the execution.)] 


Note 3 

1. (’72) 17 Suth W R 289 (291). 

2. (’27) AIR 1927 Cal 782 (788). (Appeal would 
lie from an order in execution.) 

’28) AIR 1928 Rang 15 (16) : 5 Rang 618. 
(Transfer is not invalid.) 

Note 4 

1. (’89) 13 Bom 871 (378). 

Note 5 

1. (’68) 9 Suth W R 175 (177). 

Note 5a 

1. (’89) AIR 1939 Bom 258 (260) : 41 Bom L R 481 
(483). (A mere order transmitting a decree for 
execution to another Court may be said to be a 
purely ministerial order, but an order which 
amounts to the grant of a certificate and allows 
simultaneous execution proceedings to go on in 
more than one Court is not a mere ministerial 
order. Such an order is a judicial order.) 

(’85) AIR 1935 Cal 268 (270). 
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6. Appesli — An order directing or refusing the issue of a certificate is 
appealable.^ 


0.21 R .8 
Note 6 


R. 7. [S* 225. ] The Court to which a decree is so sent shall 
cause such copies and certificates to be filed, 
to* fife without any further proof of the decree or order 
wme without proof. for exccutiou, or of the copies thereof, unless 

the Court, for any special reasons to be recorded 
under the hand of the Judge, requires such proof. 

[1877, S. 225; 1859, S. 286.] 


Synopsis 


1. Legislative changes. 

2. ^Without any further proof. 

' 3. Jurisdiction of the Court which passed 
the decree. Sec Section 42, Note 1. 


4. Executing Court, whether can question 

the jurisdiction of the Court which 
passed the decree. 

5. Whether a transferee Court can execute 

a decree in excess of its pecuniary juris- 
diction. See Section 88, Note 7. 


0.21 R,T 


1. Legislative changes. — Tlie words “or of the jurisdiction of the Court 
which passed it" which occurred in the old Section have now been omitted. See Note 4. 


2. Without any further proof. — As soon as a copy of the decree which is 
sent for execution to another Court is filed in the Court to which it is transmitted, it 
has the same effect as a decree of that Court.^ 


3. Jurisdiction of the Court which passed the decree. — See Section 42, 
Note 1. 


i. Executing Court, whether can question the jurisdiction of the Court 
which passed the decree. — Section 225 of the old Code contained the words "or of 
the jurisdiction of the Court which passed it." There was a conflict of decisions as to 
whether the transferee Court can go into the question of the jurisdiction of the Court 
which passed the decree, if it sees any reason to do so.* The said words have now 
been omitted and it has been bold that the transferee Court has no power under 
the present Code to question the jurisdiction of .the Court which passed the decree 
under execution.® But it has boon held that where the decree was passed against 
a dead person, it is a nullity and objection to the decree on this ground can bo taken 


Note 6 

1. (’74) 6NWPHOR 78 (76). 

[8«e alto (’89) AIR 1989 Bom 268 (260): 41 Bom 
L B 481 (488). (Order which amounts to a 
grant of a certificate and allows simultaneoue 
execution is a judicial order and is appealable.)] 

Order 21 Rule 7 — Note 2 

1. (’68) 10 Suth W B 46 (50) (FB). 

Note 4 

1. (’89) 11 All 814 (818). 

(’95) 17 AU 478 (482). 

(’04) 28 Bom 878 (882). 

('9l) 15 Bom 216 (219). (A case of foreign judg- 
ment.) 


(’86) 10 Bom 65 (68). 

(’82) 7 Bom 481 (488). 

2. (’14) AIB 1914 Bom 27 (27) : 38 Bom 194. 
(’20) AIR 1920 Mod 1019 (1023) : 43 Mad 675. 
(’82) AIB 1982 Lah 289 (290) : 18 Lah 25. 

(’26) AIR 1926 Oudh 885 (888) : 29 Oudh Cas 26. 
(’8l) AIR 1931 Pat 27 (29, 80) : 9 Pat 829. 

(’96) 9 0 P L B 186 (187). 

(’28) AIR 1928 Mad 212 (214). 

(’19) AIB 1919 Lah 294 (296):1919Pun ReNo. 22. 
(’8l) AIR 1931 Rang 262 (259); 9 Rang 480 (FB). 
(Overruling AIR 1930 Rang 837.) 

(’16) AIR 1916 Upp But 1 (2);2 UppBur Hul 119. 
(’82) AIR 1982 Lah 601 (602). 

(’87) AIB 1987 Bom 19 (22). 
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0.21 R.7 in the transferee Court.^ In the undermentioned case^ it was held that the transferee 

Notes 4^8 Court is not debarred from taking cognizance of objections as to jurisdiction of which 

the Court which transferred the decree could take cognizance. See also Note 1 to 
Section 42, ante. 

This rule dispensing with the further proof of jurisdiction than the certificate of 
the transmitting Court, applies only to the decrees of British Indian Courts and not 
to foreign decrees transmitted to British Indian Courts for execution under Section 44; 
the reason is that Section 44 “ does not remove the decree of a Native State falling 
within its purview from the category of foreign judgments. It merely allows the 
procedure by which such a judgment can have effect given to it in British India." 
Notwithstanding the Section, such a decree still remains a foreign judgment, and its 
effect is removed by showing want of jurisdiction in the Court which passed it. The 
Court executing the decree is, therefore, not precluded from ascertaining whether a 
foreign Court had jurisdiction merely because that Court has itself decided an issue 
upon that point in its own favour.® 

5. Whether a transferee Court can execute a decree in excess of its 
pecuniary jurisdiction. ~~ See Section 38, Note 7, ante. 


0.21 B.8 


R. 8. [S. 226.] Where such copies are so filed, the decree 
E»,eution of decro. or may, if the Court to which it is sent is 

a District Court, be executed by such Court 

or be transferred for execution to any subordi- 
nate Court of competent jurisdiction. 

[1877,8.226; 1859,8.287.] 


Local Amendment 

RANGOON 

For the words “of competent jurisdiction” substitute the words “whose 
pecuniary jurisdiction is not less than the amount of the decree.” 


Synopsis 


lo Scope of the Rule, | 2. Competent jurisdiction.** 


1. Scope of the Rule. — The District Court to which a decree is sent for 
execution under this rule has a right to entrust the execution of the decree to a Court 
subordinate to it.^ An order of a District Court transferring a decree for execution, 


[See (’83) AIR 1938 Cal 267 (268).] 

[See however (’38) AIR 1933 Nag 211 (212, 218.) 
p^lxocuting Court can refuse execution if decree 
is pa.ssed without jurisdiction— But want of 
jurisdiction must be patent or capable of being 
gathered without necessity of enquiry into 
facts.)] 

3. (’35) AIR 1935 Lah 439 (439) : 17 Lah 82. 
(Affirniing on Letter Patent Appeal AIR 1934 
Lah 117). 

4 . (’34) AIR 1934 Lah 652 (657). (The change in 
the wording of the rule has thiseficct, viz., that 
the transferee Court cannot, suo motu, call for 
proof of jurisdiction of the Court which passed 
the decree. But the rule does not deal with the 


power of the Court to take cognizance of objection 
as to want of jurisdiction when raised by the 
judgment-debtor.) 

5 . (’16) AIK 1916 Bom 307 (808) : 40 Bom 651. 

(’91) 15 Bom 216 (219). 

(’15) AIR 1915 Mad 486 (488) : 89 Mad 24 (PB). 
(Reversing 20 lud Cas 704.) 

(’31) AIR 1981 All 689 (691) ; 68 All 747. (S. 44 
cannot override S. 18.) 

(’35) AIR 1935 Lah .551 (651). 

Order 21 Rule 8 — Note 1 

1. (’81) 8 Ind App 165 (171) (P C). 

[See (':13) AIR 1933 Lah 839 (841). (But a Court 
subordinate to the District Court has no power 
to transfer execution to another Court.)] 
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signed by the sheristadar “by order’* ol the District Judge, is a valid endorsement 
complying with the provisions of this rule and is not vitiated by the absence of the 
signature of the Judgo.^ 

Where an Assistant Judge is invested with all the powers of a District Judge 
within any part of the district of such Judge, ho is the “District Court” in such part 
for the purposes of this rule.'** 

2. ‘‘Competent jurisdictloni" — There is a conflict of opinion as to the 
meaning of the expression “Court of competent jurisdiction.” It was held by the 
Madras High Court in the undermentioned case^ that the expression refers to territorial 
competence and therefore if the attached property is transferred from the jurisdiction 
of the transferee Court to some other Court, the sale by the transferee Court after the 
transfer of the property from its jurisdiction, is not valid even though the Court had 
jurisdiction over such proi)erty at the time of the transfer. But in a recent case® the 
same High Court has hold that the expression means “competent to sell in execution.** 


R. 9. [S- 227.] Where the Court to which the decree is sent 
Execution by High exccution is a High Court, the decree shall 
Court oi decree tranc ijo executed bv such Court in the same manner 

ferred by other Court. . /. • i -i «i -i i -i 

as it it had been passed by such Court in the 
exercise of its ordinary original civil jurisdiction. 

[1877, S. 227.] 

^ Synopsis 


1. Scope. 

2. Ordinary original civil jurisdiction, meaning of. 

3. Limitation. 


1. Scope. — It has boon hold in a very early case of the Calcutta High Court* 
that the functions of the High Court, in respect of the execution of a decree of another 
Court, are limited to effecting execution and to the matters arising out of tho 
proceedings in execution, and that tho question whether or not the applicant had a 
right to obtain execution, must be judged by the Court in which the record was. 

Where a decree is transferred under this rule to tho High Court for execution, 
the High Court cannot make the decree payable in instalments.® The reason is that 
though tho decree could be executed as if it was passed by itself, still the High Court 
is not tho Court which ivassed tho decree, which Court alone can act under 0. 20 R. 11» 
ante, 

2. Ordinary original ciYil jurUdiotion, meaning of. -- See Notes to 
Clause 12 of the Letters Patent of Calcutta, Bombay and Madras High Courts. 


3. Limitation. — The period of limitation applicable to the execution of a 
decree transmitted by one Court to another for execution depends upon the character 


2. (’90) 23 Cal 480 (482). 

(’10) 5 Ind Caa 165 (156) (Mad). 

3. (’70) 7 Bom II G R A C 37 (40). 

Note 2 

1. (’18) AIR 1918 Mad 17 (17). 


2. (’34) AIR 1934 Mad 673 (574, 575). 

Order 21 Rule 9 — Note 1 

1. (’71) G Beiig L R App 6G {66). 

2. (’34) AIR 1934 Rang 197 (198). 


0.21 R .8 
Notes 1-2 


0.21 R.9 



1946 


APPLICATION FOB EXECUTION 


21 R. 9 of the Court which passed the decree and not on the character of the Court executing 

Note 8 it} The manner of execution mentioned in this rule refers to the procedure under 

^vhich the execution is t() be had, and has no reference to the law of limitation; it 
simply applies the High Court machinery to the execution of the decree.^ ThuSi where 
a decree passed by the Calcutta Small Cause Court was transferred to the High Court 
at Calcutta for execution, it was held that the period of limitation applicable to the 
decree was Article 182 of the Limitation Act and that it was not governed by the law 
of limitation relating to decrees of the High Court.* 


0,21 R.iO 


Applioatiok fob Execution 

R. 1 O. [S- 230, Para. 1.] Where the holder of a decree 
AppUcAtien for doslres to oxccute it, he shall apply to the Court 
execution. wMch passed the decree or to the officer (if any) 

appointed in this behalf, or if the decree has been sent under the 
provisions hereinbefore contained to another Court then to such 
Court or to the proper officer thereof. 


[1877, Ss. 230, 231; 1859, S. 207.] 


Local Amendments 

LAHORE 

Add the following proviso : 

“ Provided that if the judgment-debtor has left the jurisdiction of the Court 
which passed the decree, or of the Court to which the decree has been sent, the holder 
of the decree may apply to the Court within whoso jurisdiction the judgment-debtor 
is, or to the officer appointed in this behalf, to order immediate execution on the 
production of the decree and of an affidavit of non-satisfaction by the holder of the 
decree pending the receipt of an order of transfer under Section 39.” 


RANGOON 

Add the following : 

”at the time of presenting the application for execution or at the time of 
admission thereof the holder of a decree may, if he wishes, deposit in Court the fees 
requisite for all necessary proceedings in the execution.” 


Synopsis 


1. Successive applications for escecution. 

2. Who may apply for execution. 

3. What decrees may be executed. 

4. Court by which decree may be executed. 

See Section 88. 

5. **Court which passed the decree.** See 

Section 37. 


6. Court to which the decree is sent for 

execution. 

6a. Time of presentation of application for 
execution. 

7. Executing Court cannot go behind the 

decree. See Note 8 to Section 88. 

8. Application for execution. 

9. Dismissal of application for default. 


Other Topics ( miscellaneous) 

Application by representatives of deceased decree-holder— Succession 
certificate, if necessary. See Note 2. 

Maintenance decree— Execution of. See Note 3. 


Note 3 

1. (*90) 17 Cal 491 (497). 

(»11) 11 Ind Gas 636 (687) : 36 Mad 108. 
(’08) 31 Mad 24 (27). 


('ll) 11 Ind Cas 216 (216) (Gal). (So assumed.) 

2. (’97) 24 Cal 478 (491). 

3. (’90) 17 Cal 491 (496). 
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1. SaooessiTe applioatlons for execution. — The Code does not bar a sue- 
cession of applications for execution.^ Thus, where an application for execution is 
withdrawn by the decree-holder without leave to apply again having been granted by 
the Court, a second application is not barred; Section 141 cannot be invoked so as to 
apply 0. 23 B. 1, since that Section does not apply to execution proceedings.® Similarly, 
O. 2 B. 2 dods not apply to proceedings in execution,® and when a decree gives reliefs 
of a different character, such as a decree for possession and a decree for costs, there is 
nothing which prevents separate and successive applications for execution as regards 
each of them.^ 

A decree in a suit for money, for principal and interest, is a single money decree 
and it is not x)6rmisBible to levy execution thereof piecemeal. The rule is that a party 
having a right to execute a decree for money presently payable must enforce the wliole 
decree at the same time and if enforcement is sought for a lesser sum, he must be 
taken to waive his right to levy execution for the balance.® According to the Judicial 
Commissioner’s Court of Nagpur, where an application for execution of part of a decree 
is made, the judgment- debtor is bound to raise an objection at once and if he fails to 
do so, the piecemeal execution will not be invalid and a subsequent application is not 
barred inasmuch as 0. 2 B. 2 does not apply to applications in execution.® 

A subsequent application for execution in respect of reliefs different from those 
claimed in a prior application cannot be said to be one in continuation of the prior 
application.^ 


2. Who may apply for exeoution. — It is only the decree- holder whose name 
is on the record that is entitled to apply for execution of the decree.^ A defendant in a 
partition suit in which a decree has been passed is in the position of a decree- holder, 
and will be entitled to apply for execution.® In the case of decrees in representative 
suitSf a person not on the record, but who was represented in the suit by the decree- 
holder on record, can apply to be brought on the record and to execute the decree.® 
Similarly, the representatives of a deceased decree-holder can apply to be brought on 
the record and to execute the decree.^ 


Whore an application was made by the guardian ad litem of a minor after the 
latter had attained majority, but the latter ratified the application subsequently, it 
was held that the ratification rendered the application valid from the date of the 


ratification.® 


Order 21 Rule 10 — NoW 1 


1. (’ll) 11 Ind Cas 885 (386) (Cal). 

2. (’94) 17 All 106 (111, 112) : 22 lud App 44 
(P 0). (Overruling 10 All 71.) 

(’91) 18 Cal 635 (689). 

3. (’33) AIR 1938 Bom 364 (865) : 57 Bom 468. 

4. (’91) 18 Cal 615 (617). 

(’97) 19 All 98 (100). (PoBBessioa aud mosne 
profits.) 

(’76) 7NWPHOR96 (97). (Do.) 

(’88 12 Bom 98 (100). (Do.) 

(’09) 4 Ind Gas 408 (409) (Gal). 

[But tee (’99) 26 Cal 888 (890). (Following 15 
Bom 242.) 


(’91) 15 Bom 242 (244). (Though not in accord- 
ance with law, yet it is a step-in-aid.)] 

5. (*88) AIR 1988 Bom 864 (865, 866) : 57 Bom 
468. 


6. (’82) AIR 1932 Nag 89 (90) : 28 Nag L R 77. 

7. (’88) AIR 1988 Lah 8 (4) : 15 Lah 208. 


Note 2 

1. (’17) AIR 1917 Oudh 182 (185). (Stranger not 

a party to the suit, cannot apply.) 

(’75) 24 Suth W R 10 (11). (Do.) 

(’91) 18 Cal 689 (641). 

(’69) 11 Suth W R 271 (272). 

See also S. 2 sub-s. (3), note 2. 

2. (*23) AIR 1923 Bom 23 (23) : 46 Bom 937. 

3. (’23) AIR 1928 Mad 472 (473). 

[Sea also (*76) 1 All 510 (611). (Decree in favour 
of a firm in the name of agent— Another agent 
applying — Proceedings though irregular, not 
invalid.) 

(’87) AIR 1987 Pat 607 (608). (Father of joint 
Hindu family obtaining decree in respect of 
debt due to joint family after partition — Son.** 
are interested in decree and can apply for 
execution.)] 

4. (’70) 14 Suth W R 162 (162). 

5. (’81) AIR 1981 Lah 600 (601). 


0.21 R.i0 
Notes 1-S 
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0.21 R.10 
Notes 2-6 


Where a decree grants a relief to a person named in the decree, it has been 
held that such i)er8on so named can enforce the decree notwithstanding the fact that 
he is not party to the 

As to the necessity for the production of succession certificate along with the 
application for execution where the decree-holder is dead, see the undermentioned 
cases/ ' 

It has been held that an insolvent is not debarred from making an application 
for execution of a decree which he has obtained before his adjudication.** 

Fresh vakalatnama, if necessary for execution proceedings, — Proceedings in 
execution are proceedings in continuation of the suit, and therefore a fresh authority is 
not required for a pleader to appear, act and plead on behalf of the decree-holder in 
execution proceedings, if he was authorized by a vakalatnama in the suit itself.^ But 
an application for execution filed by a vakil who has no vakalat from the decree-holder 
at all is not one in accordance with law.^® 

Where an agent is authorized to apply for execution of a decree, he is also 
entitled to appeal against an order refusing to execute the decree.^ ^ 

Joint application for execution, — Persons entitled to separate amounts under 
a decree may join in one application. Where, in such a case, one of them subsequently 
withdraws from the application, it may continue in the name of the other persons/^ 

3. What decrees may be executed. — See Section 38, Note 5 and Section 47, 
Note 33 and the undermentioned cases.^ 

4. Court by vhich decree may be executed. — See Section 38. 

6. Court which passed the decree.” — See Section 37. 

6. Court to which the decree is sent for execution.— Where a decree is 
transferred to another Court for execution under Section 39 and the records are not 
sent back to the transferor Court, an application made to the Court which passed the 
decree is not an application made to the proper Court within the meaning of Article 182, 


6. (’3*2) AIR 1932 Bom 378 (379). 

(’32) AIR 1932 Mad 193(194). (Decree-holder need 
not be a party to the decree.) 

7 . (’97) 18 All 84 (35). (Succcasion certificate 
necess.T,ry — But may be produced during pen- 
dency of proceedings— It is not n condition pre- 
cedent.) 

(’02) 24 All 138 (142). (Do.) 

(’92) 19 Cal 482 (48.5). (Do.) 

(’94) 16 All 26 (28). (Application without certi- 
ficate will save limitation.) 

(’ll) 9 Ind Cas 800 (801) (All). (Do.) 

(’96) 20 Bom 70 (78). (Do.) 

(’93) 20 Cal 755 (767). (Do.) 

(’92) 16 Bom 849 (350). (Where claim is by sur- 
vivorship, certificate is not necessary — But 
whore claiming .i.s heir certificate is necessary.) 
(’99) 22 Mad 880 (.381). (Claim by survivorship 
— Certificate not necessary.) 

(’93) 20 Cal 103 (105). (Decree in favour of 
inohunt— Application by his &ucce.ssor — Certi- 
ficate not necessary.) 

(’35) AIR 1935 Nag 1 (2) : 31 Nag L R 126. 
(Application according to 0. 21 Rr. 11 to 14— 


Absence of successioii certificate does not make 
application as one not in accordance with law.) 

8. (’39) AIR 1939 Mad 196 (198). 

9. (’12) 13 Ind Cas 865 (369) (Cal). 

(’25) AIR 1925 Pat 692 (693). 

(’25) AIR 1926 Pat 369 (372) : 4 Pat 378. 

(’85) 7 All 564 (565). (An application by pleader 
after client’s death is invalid.) 

10 . (’35) AIR 1936 Mad 786 (789). 

[See also (’37) AIR 1937 Mad 760 (762).] 

11. (’86) AIR 1936 Lah 508 (508). (Agent com- 
petent to execute decree — Agent can remove 
objections to execution in both appellate and 
execution Courts.) 

12 . (’85) AIR 1935 All 402 (403, 404). (Decree in 
favour of number of persons awarding separate 
costs.) 

Notes 

1 . (’70) 2NWPHCR 808 (304). (Declaratory 
decrees cannot be executed.) 

(’02) 26 Bom 707 (710). (But future maintenance 
awarded by decree must be enforced in execu- 
tion.) 

(’92) 19 Cal 189 (146). (Do.) . 
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clause 6 of the Limitation Act.^ See also Section 42 Note 3. A transfer made in an 
irregular manner is not null and void and if the irregularity is not objected to, an 
application made to the transferee Court is in order.^ Where a decree is transferred to 
another Court for execution, the mere fact that the transfer is made on tlio ground tluit 
the judgment-debtor has immovable property within the jurisdiction of such Court docs 
not deprive such Court of the power to entertain an application for the arrest of the 
judgment-debtor;'* 

Where an order has been made by the Court which passed a decree for transfer 
to another Court, the decree-holder is entitled to apply for execution to the transferee 
Court, even before the copy of the decree has been received by the latter from the 
former Court.** 'iflie veason is that the order of transfer is a judicial order and therefore 
takes effect from the date on which it was passed. 

6a. Time of presentation of application for execution. — It is in tlie 
discretion of the Judge or officer appointed in that behalf to accept an application for 
execution beyond office hours.^ 

7. Executing Court cannot go behind the decree. — See Note B to Section 38. 


8. Application for execution.-— It has been already seen in Note 5 to Section 38, 
ante, that whore a decree is reversed, modified or affirmed in appeal, the only decree 
capable of execution is the appellate decree. Therefore, if a decree of a lower Court is 
confirmed on appeal while execution proceedings are pending, a fresh application for 
execution is necessary.^ 


When a decree follows an attachment before judgment, 0. 38 li. 11 does not 
exempt the plaintiff from making an application as required by this rule.- 

An application under Section 39 for transfer of a decree is not an application for 
execution;*^ but is only an application to take some step-in-aid of execution.** It is 
necessary, however, even for this purpose that the application for transfer should have 
been made to the Court havinq jurisdiction in the matter/’ 


(’25) AIR 1025 80 (84). (Siitisricd decree can- 

not be executed.) 

(’94) 19 Bom 540 (549). (Do.) 

Note 6 

1 . (’10) AIR 1910 P C l(i (18) : 39 Mad 640 : 48 
IndApp 238 (I’C). (Affirming AIK 1914 Mad 435 
on appeal.) 

(’34) AIR 1934 Lab 728 (730) : Ki Lab 80. (The 
original Court has no powor to execute until the 
deeteo is ro-transforred.) 

(’31) AIR 1931 Ijah 14 (14). 

(’25) AIR 1925 I^ah 233 (285). 

(■23) AIR 1928 Pal 384 (384) : 2 Pat 247. 

(’22) AIR 1922 Bom 3.59 (300) : 47 Bom 50. 

[dec also (’80) 1880 All W N 81 (31).] 

2. (’87) 1887 Bom P J 328 (328) Reprint, Page 
479 (479). 

3. (’38) AIR 1938 Mad 27 (28, 29). 

4 . (’33) AIR 1938 Mad 027 (627 , 628) : 66 Mad 
092. (Following 85 Mad 688 and dissenting from 
.MR 1928 Mad 490.) 

Note 6. 

1. (’38) AIR 1988 Nag 40 (47): ILR (1988) Nag 451. 

Note 8 

1. (’80) AIB 1980 Bom 226 (227). (A prayet foe 


eonliiiuation of application is a defect curable 
by Section 99.) 

2. (’10) 7 Ind Cas 8.56 (857) : 34 Mad 25. 

(’88) 12 Bom 400 (40(i). 

(’06) 33 Cal 689 (648). 

(’29) AIR 1929 Nag 148 (1-50) : 25 Nag L R 94. 

3. (’26) AIR 1926 All 478 (474). 

(’82) AIR 1932 Pat 309 (311) ; 11 Pat 785. (Kven 
though in the form of an execution application.) 
(’22) AIR 1922 Cal 3 (4). 

(’35) AIR 1935 Lah 508 (.510): 17 Lah 13. (Revor- 
sing on Letters Patent Appeal, AIR 1930 Lah IS 
— Application fur execution subsequeiitly made 
to the transferee Court is not one in continua- 
tion of the prior application for transfer.) 

4 . (’26) AIR 1926 All 473 (474). 

(’33) AIR 1933 Oudh 131 (131, 132). 

(’33) AIR 1933 Sind 78 (80) : 27 Sind L R 109. 
(’32) AIR 1932 Pat 309 (310) : 11 Pat 785. (But 
an application for transfer to a Court which 
has no jurisdiction to execute is not a step-in- 
aid.) 

(’37) AIB 1987 Bom 3G5 (3C8): ILR (1937) Bom 
691. 

8. (’32) AIR 1982 Pat 309 (811) : 11 Pat 786. 


0.21 R .10 
Notes 6-S 
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O.S1 R.10 
Notes 8-9 


0.21 R. lOA 
(Rangoon) 


0.21 B .11 


Where a deoree-bolder makes an application praying for a relief not granted by 
the decree^ it is not an application which will save limitation under Article 182 of the 
Limitation Act.^ But an application which is merely incorrect in some respects would 
be one furthering execution.^ 

Whore a decree is transferred for execution to another Court, it is the 
application for execution that initiates the proceedings in execution. The receipt of the 
decree on transfer is a mere ministerial act.*^ 

9. Dismissal of application for default. — A Court has inherent power to 
dismiss an application for execution when the applicant fails, through his own laches, to 
put the Court in a position to proceed with the application.^ But such dismissal does 
not bar a fresh application for execution.^ 

As to whether a Court has power to restore to the hie an application dismissed 
for default, see Notes to Order 9 Buie 9. 


Local Amendment 

RANGOON 

Add the following as Rule lOA. 

“10 A. If no application is made by the decree-bolder within six months of the 
date of the receipt of the papers the Court shall return them to the Court which passed 
the decree with a certificate stating the circumstances as prescribed by Section 41.“ 


R. 1 1 . [ Ss. 256, 235. (1) Where a decree is for the 

Oral appUctioii monoy the Court may, on the oral 

application of the decree-holder at the time of the 
passing of the decree, order immediate execution® thereof by the 
arrest of the judgment-debtor, prior to the preparation of a warrant 
if he is within the precincts of the Court. 

(2) Save as otherwise provided by sub-rule (1), every 
w •«« r i- application for the execution of a decree shall be 
m writing, signed and verified^ by the applicant 
or by some other person proved to the satisfaction of the Court to 
be acquainted with the facts of the case, and shall contain in a 
tabular form the following particulars, namely : — 

(a) the number of the suit ; 


6. (’69) 18 Bom 237(289, 240). 

(’01) 1901 Pun Re No. 98, p. 830. 

7. (’88) 12 Bom 427 (430). 

(’83) 6 Mad 250 (251). 

8. (’88) AIR 1988 Rang 885 (886) : 1988 Rang Ii 
R 855. (Decree of British Indian Court trans- 
ferred for execution to Court in Burma-Separa- 
tion of Burma from British India taking place 
in the interval between the receipt of the decree 
by the Burman Court and the application for 
execution to that Court by the decree-holder — 
Decree must be treated as a foreign decree in the 


Burman Court for purposes of execution and 
Burman Court could not execute it.) 

Note 9 

1. (’93) 16 All 84 (96) (P B). 

(’83) AIR 1988 Mad 418 (492) : 66 Mad 490 (FB). 

2. (’98) 16 All 84 (101) (FB). 

(*96) 18 Mad 181 (133). 

[But see (’82) 1882 All W N 97 (97). (Under 
Code of 1877 when decree-holder didnotusedoe 
diligence, subsequent application could not bo 
granted. Not law under this Code.) 

(»79) 2 All 884 (880). (Do.)] 
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(h) the names of the parties ; 

(e) the date of the decree;* 

(d) whether any appeal has been preferred from the 

decree 

(e) whether any, and (if any) what, payment or other 

adjustment* of the matter in controversy has been 
made between the parties subsequently to the 
decree; 

(f) whether any, and (if any) what, previous applications 

have been made for the execution of the decree, the 
dates of such applications and their results ; * 

(g) the amount with interest (if any) due upon the decree,*® 

or other relief granted thereby, together with parti- 
culars of any cross-decree, whether passed before or 
after the date of the decree sought to be executed ; 

(h) the amount of the costs (if any) awarded; 

(i) the name of the person against whom execution** of 

the decree is sought ; and 

(j) the mode in which the assistance of the Court is 

required,*^ whether — 

(i) by the delivery of any property specifically 

decreed ; 

( ii ) by the attachment and sale, or by the sale without 

attachment, of any property ; 

(in) by the arrest and detention in prison of any 
person ; 

(iv) by the appointment of a receiver ; 

(v) otherwise, as the nature of the relief granted may 

require. 

(3 ) The Court to which an application is made under sub- 
rule (2 ) may require the applicant to produce a certified copy of the 

[1877, Ss. 235, 256; 1861, S. 13; 1859, S. 212. SeeSs.38, 
and 51 and 135 and 0. 40 B. 1.] 

Local Amendments 

ALLAHABAD 

(1) , For clause (f) of sub-rule (2), substitute the following ; 

" ( f) The date of the last application, if any," and, 

(2) . Add the following proviso to sub-rule (2) : 

“Provided that when the applicant files with his application a certified copy of 
the decree, the particulars specified in clauses (b), (c) and (h) need not be given in 
the application." 


0.21 R.lh 
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0.21 B. 11 madras 

(1) , In sub-rule (2) between clauses (f) and (g)^ insert the following new clause: 
“ (ff) whether the original decree-holder has transferred any part of his 

interest in the decree and, it so, tho date of the transfer and the name and address of 
the parties to tho transfer.” 

(2) , Add the following to sub-rule (2) (j) : 

” In an execution petition praying for relief by way of attachment of a decree 
of tho nature specified in sub-rulo (1) of Rulo 53 of this Order, there shall not be 
included any other relief mentioned in this clause.” 

( 3) , Add the following proviso at tho end of sub-rule (2) : 

“ Provided that when the applicant files with his application a certified copy of 
tho decree, the particulars si)ecified in clauses (b), (c) and (h) need not be given in the 
application.” 

NAGPUR 

After sub-clause (v) ol clause (j) ol sub-rulo (2), insert tho following proviso : 
“Provided that, when the applicant files with his application a certified copy of 
the decree the particulars specified in clauses (b), ( c) and (h) need not bo given in the 
application.” 

OUDH 

For clause ( f) of sub-rule (2), substitute the following : 

‘Y/J the date of the last application, if any.” 

PATNA 

(1) , Add the following as sub-rule (lA) : 

“ (lA) Where an order has been made under Section 39 for tho transfer of a 
decree for the payment of money for execution to a Court, within the local limits 
of tho jurisdiction of whicli tho judgment-debtor resides, such Court may, on the 
production by 4he decree- holder of a certified copy of the decree and an affidavit of 
non-satisfaction, forthwith order immediate execution of the decree by the arrest of 
the judgment. debtor.” 

(2) , Substitute tho words and figures “sub-rules (1) and (lA)” for the word 
and figure “sub-rule (1)” in sub-rule (2). 


SIND 

Add tho following as clause { ff) to sub-rule (2) : 

(ff') Whether tho original decree-holder has transferred any part of his interest 
in the decree and, if so, the date of tho transfer and the name and address of the 
parties to the transfer.” 

Synopsis 


!• Legislative changes. 

2. Scope of the Rule. 

2a. Applicability of the Rule to execution of 
decrees under other Acts. 

2b. **Decree for payment of money.** 

3. Immediate execution — Sub^rule (1) — 

Privilege from arrest. 

4. Verification of application. 

5. Who may apply for execution. Sco Notes 

to O. 21 R. 10. 

6. Date of the decree to be given— Clause (c). 

7. Whether any appeal has been preferred 

from the decree— Clause (d); 


8. Payment or other adjustment — Clause (e). 

9. Previous applications and their results. 

10. Amount due upon the decree— Clause (g). 
10a. Amount of costs awarded — Clause (h). 

11. Against whom execution is to issue — 

Clause (i). 

12. Mode in which the assistance of the 

Court is required — Clause ( j)« 

13. Certified copy of decree to be filed 

Sub-rule (3). 

14. Concurrent applications for execution# 

Seo Note 10 to Section SB. 

15. Amendment of application. See Notes to 

Rulo 17. 



APPLICATION FOR EXECUTION 


1953 


Other Topics ( miscellaneous) 


Application ** in accordance with law or not. 

See Notes 2, 8, 9, 11 and 13. 

Breach of sub-rule (2) and defects in applications. 
See Note 2. 

Date of decree to be taken as that of judgment. 
See Note 6. 

Death of judgment-debtor. See Note 11. 


Decree burnt or destroyed. See Note 13. 
Limitation. See Note 9. 

Mistake in date of decree. See Note G. 

Omission to specify costs — Clause (b). See 
Note 10. 

Wrong name of the judgment-debtor. See Note 2. 
Wrong number of the suit— Clause (a). See Note 2. 


1. Legislative changes. — Sub-rule (1) corresponds to Section 256 of tho old 
Code and sub-rule (2) to Section 235. Sub-rule (3) is new and empowers tho Court 
executing the decree to call upon the decree- holder to produce a certified copy of tho 
decree.^ 

The following are tho points of difference between sub-rule (1) and Section 256 — 

(1) Section 256 provided for immediate execution only where the amount 

decreed did not exceed the sum of one thousand rupees. This rule fixes 
no such limit. 

(2) Under Section 256 the Court could order immediate execution only by tlio 

isme of a ivarrant. Tinder this rule the order may be made even ])rior 
to the preparation of a warrant. 

(3) Tinder this rule execution cannot issue against the moveable property of 

tho judgment-debtor as was i)ossible under tho old Code. 

(4) Under tho old Code execution could be ordered if the judgment-debtor 
was “within the local limits of the jurisdiction of the Court.'* Under 
this rule it can bo ordered only if he is within tho precincts of the Court, 

The following are the important alterations in sub-rule (2) — 

(1) The words “together with particulars of any cross-decree, whether passed 
before or after tho date of the decree sought to be executed" in clause (g) 
are new. 

(2) The words “and sale, or by the sale without attachment” in clause (j), 

sub-clause (ii) are new. 

(3) Sub-clause (iv), clause (j) is new. 


0.21 R.11 
Notes 1-2 


2. Scope of the Rule. — An application for execution should bo in icritinn 
except in the case dealt with under sub-rule (1), when it may be oral. Sub-rule (2) says 
what particulars a written application for execution shall contain. ]3ut every omission 
to comply with the said requirements is not necessarily such a defect as will vitiate 
the execution proceedings.^ Informalities of an immaterial character will not vitiate tho 
proceedings.*^ Thus, tho omission to mention the amount of costs*^ or giving a wrong 


Order 21 Rule 11 — Note 1 

1. (’32) AIR 1932 All 85 (88) : 53 All 391. 

Note 2 

1. (’26) AIR 1926 Cal 1146 (1147, 1148). 

(’33) aIR 1933 Rang 87 (88, 89). (Omission to 
mention the form of notice to 1x3 served on the 
judgment-debtor is not a defect which would 
make the application not in accordance with law.) 
(’24) AIR 1924 Cal 398 (398). 

(’28) AIR 1928 Mad 129 (131). (Per Devadoss, J. 
—Jackson, J., Contra — Decision of Devadoss, J. 
upheld in AIR 1929 Mad 703.) 

(’83) 6 Mad 250 (251). 

(’14) AIR 1914 Mad 632 (633). 

('ll 1 Ind Cas 240 (242) : 5 Nag L B 8. 

( 29) AIR 1929 Mad 703 (704) : 52 Mad 760 (F B). 

2. (’22) AIR 1922 Sind 29 (80) : 16 Sind LB 156. 


(*34) AIR 1934 Txih 58 (.59). (!\rf)rtg5ige decree— 
Property dtscribed in plaint anddor*roo — Appli- 
cation for execution need not bo in form pres- 
crilied under R. 11 — Court should sell tho pro- 
perty after getting necessary particulars from 
decree-holder.) 

(’33) AIR 1933 Sind 78 (80, 81) : 27 Sind L R 109. 
(In accordance with law means fulfilling require- 
ments of law — Minor errors, noii-availability of 
relief or intention of applicant merely to extend 
limitation are immaterial.) 

aho (’36) AIR 1936 All 17 (18). (Minor 
dofects in an application for execution, for 
instance, the omission to mention the number 
of tho suit or the date of the decree etc., do not 
by themselves render the application defective 
or one not in accordance with law.)] 

3 . (’22) AIR 1922 Sind 29 (30) : 15 Sind LR 156. 

3CPC. 123. 
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0.21 B. 11 suit number/ or making a mistake in the name of the judgment-debtor/ or omitting 
NoteB &-2 r to state the names of all the persons interested in the decree,® or wrongly calculating 
the pleader’s fee,^ or the failure to draw up the petition in a tabular form,® is only an 
irregularity of an immaterial character which will not vitiate the proceeding. Where,, 
however, the omissions relate to material particulars, the application cannot be considered 
to be one in accordance with law and cannot save limitation.® Whether an omission 
is material or not will depend upon the particular facts of each case.^® 

Where an application for execution complies with the requirements of 0. 21,. 
Kules 11 to 14, it is in accordance with law. Although in the absence of a succession 
certificate the decree- holder may not be entitled to realize the fruits of his decree, yet, 
the want of a succession certificate will not make the application for execution itself 
one not in accordance with law.^^ See also Note 2 to Order 21 Rule 10. 

Where an application for execution is made, which is not in proper form or is 
otherwise defective, it is the duty of the Court to dispose of the application either by 
giving the decree-holder an opportunity to amend his application or by rejecting it.*^ 

This rule prescribes the form for an application for execution. There is no 
particular form in which an application for the transfer of a decree for execution to 
another Court should be 'made. Such application need not contain the particulars 
mentioned in this rule. Where the application gives sufficient particulars of the decree 
sought to be transferred to indicate with precision the decree which the Court is to 
transfer, the application is one in accordance with law.^’^ 

2a. Applicability of the Rule to execution of decrees under other Acts.— 

Under the Oudh Rent Act, XXII of 1886 (Section 146), the Orissa Tenancy Act, II 
of 1913 [Section 198 (j)] and the Madras Estates Land Act, I of 1908 [Section 192 
(g)], the Court may order immediate execution, on the oral application of the decree- 
holder, as enacted in sub-rule (1) of this rule. 

In applications for execution of decrees relating to immovable property under 
the Chota Nagpur Tenancy Act, VI of 1908, Section 210 (3) (b), as amended by 
Act VI of 1920, [Section 50 (1)], the application shall be accompanied by a certified 
copy of the decree, as provided in sub-rule (3) of this rule. 


4 . (’98) 25 Cal 594 (597, 601) (P B), 

(’84) 10 Cal 541 (544). 

5. (’30) AIR 1930 Mad 172 (173). 

6. (’32) 139 Ind Caa 151 (152) (Lah). 

(’31) AIR 1931 Lah 600 (601). 

7 . (’18) AIR 1918 Mad 1090 (1092) ; 40 Mad 949. 

8. ('21) AIR 1921 Low Bur 87 (39) : 11 Low Bur 
Rul 103. 

9. (31) AIR 1931 All 722(723). (Incorrect entries 
in columns 2, 6 and 8.) 

(’26) AIR 1926 Pat 533 (534). (Flagrantly defective 
application.) 

(*74) 21 Suth W R 309 (310). 

(*68) 10 Suth W R 428 (428). 

10 . (’26) AIR 1926 Cal 1146 (1148). 

’24) AIR 1924 Cal 398 (898). 

*84) AIR 1984 Bom 307 (310) ; 59 Bom 1. (In 
accordance with law means that application 
though defective in some particular is one upon 
which execution can lawfully be ordered.) 


(’34) AIR 1934 Cal 465 (466). (Application for 
execution not mentioning moneys realised by 
attachment of decrees obtained by judgment- 
debtor— Omission does not vitiate application.) 

11. (’35) AIR 1935 Nag 1 (2) : 31 Nag L R 126. 

12 . (’84) AIR 1934 All 481 (489) : 56 All 791 (F B). 
(Defective application — If no order is passed by 
Court it should be deemed to be pending.) 

(’20) AIR 1920 Lah 122 (122). 

[See (’87) AIR 1937 Sind 108 (110) ; 81 Sind h 
R 14. (Application presented by son of docree- 
holdor on latter’s behalf — No mention inappli- 
cation that son was acquainted with facts of case 
— Court returning application for amendment as 
not being made by proper person — Application 
held rightly returned as not being proper u^der 
0. 21 R. 11 (2)— Application cannot be said to 
be ponding in Court when it it is not filed after 
amendment.)] 

13 . (’37) AIR 1987 All 397 (899). 
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As to what particulars are necessary, when an application is made under 0« 21 R« 11 
8ub*ral6 (2) of this rule, to execute a decree against the immovable properties of the Notes 2a-*l 
judgment-debtor, under the Bengal Tenancy Act, VIII of 1885, and the Orissa 
Tenancy Act, II of 1913, see Sections 162 and 216 of those Acts respectively. 

See also the undermentioned case.^ 


2b. Decree for payment of money.” — A decree, to come within the 
description of a decree for the payment of money, need not state the exact amount due. 
A decree under which the amount due has to be ascertained subseciuently may be a 
decree for the payment of money.^ 

See also Note 6 to Section 73 ante. 

3. Immediate execution — Sub-rule (D — Prmlege from arrest. — S. 135 

ante deals with exemptions from arrest. But sub-section (3) thereof provides that 
“nothing in sub-section (2) shall enable a judgment-debtor to claim exemption from 
arrest under an order for immediate execution . . . ”^ 

4. Yerifloation of application. — The application for execution should be 
signed and verified by (a) the applicant, or (b) some other person acquainted with the 
facts of the case. Where there are several applicants it is not necessary that all of 
them should verify the application, even though some of them are not acquainted with 
the facts of the caso.^ Where an application for execution is verified by a person other 
than the decree, holder, all that is necessary is that the Court should be satisfied that 
he is acquainted with the facts of the case.^ 

Although this rule permits the signing and verification of an application for 
execution by some person other than the docroe-holder, the application itself must bo 
that of the decree-holder or his recognized figont or plcjider.^ 

An application not signed and verified as required by this rule is a defective 
application which ought to bo rejected.* Where the period of twelve years from the date 

Note 2a 

1. (’89) AIR 1939 Bom 867 (369). (Consent order 
iu procoedingB under the Guardians and Wards 
Act, for payment of schooling and maintenance 
expenses of minors by their father was held not 
to be a decree for the payment of money in 
favour of the wife and could not be executed as 
such.) 

Note 2b 

1. (89) AIR 1989 Bom 367 (368). (In the circum- 
stances of this case, however, it was held that the 
decree was not one for payment of money as the 
amount under the terms of the decree might be 
paid to certain third parties also— Case relating to 
consent order in procfiedings under theGuardians 
and Wards Act.) 

Notes 

1. (’68) 9 Suth WR 549 (551). (Case under Small 
Cause Courts Act, S. 19 of Act XI of 1866.) 

Note 4 

1. (’24) AIR 1924 Pat 28 (25) : 2 Pat 809. 

2. (’24) AIR 1924 Cal 811 (811). 

(’29) AIR 1929 Bom 196 (196). (Verification by 

pleader.) 

(’20) air 1920 Lah 122 (122). (Verification by 
decree- holder’s son is sufficient.) 

(’26) AIR 1925 Pat 692 (693). (Do.) 

(’04; 26 All 154 (155). (Verification by attorney.) 


(’30) AIR 1930 Lah 608 (604). (.Application by 
next friend of decree-holder after his attaining 
majority — If bona fide, will not bo dismissed.) 

(’36) AIR 1930 All 17 (18). (Application signed 
and verified by person purporting to l)emukht!ir- 
i-am of decree-holder — Mukhtarnama not pro- 
duced — Opportunity to satisfy Court that ap- 
plication was signed and verified in accordance 
with law not availed of — Rejection is proper.) 

(’84) AIR 1984 Nag 224 (225). (Signing and veri- 
fication by pleader who represented the client in 
the case out of which the execution proceedings 
arise is suificient.) 

[See (’87) AIR 1937 Sind 108 (110) : 31 Sind L 
R 14. (Application presented by son on father’s 
behalf — Son not acquainted with facts — 
Return of application for ameudmeiib held 

g roper.)] 

ut see (’05) 28 Mad 396(398). (Application by 
next friend after majority held to be not in 
accordance with law.)] 

3. (’37) AIR 1937 Mad 760 (761). 

4. [See (’36) AIR 1936 All 17 (18). (Application 
signed and verified on behalf of decree-holder by 
person purporting to bemukhtar-i-am of det;rcc- 
holder — Mukhtarnama not filed Court not 
satisfied that he was authorized to sign — Rejec- 
tion of application is proper.)] 
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0,21 R.ll of a decree expired when the Court was closed and the decree-holder presented an 
NotoB 1-8 unverified petition for execution on the re-opening day, it was held by the High Court 
of Madras^ that the petition ought to be rejected and not to bo allowed to be amended. 

5. Who may apply for execution. — See Notes to Order 21 Rule 10. 

6. Date of the decree to be given^-Clause (o). •— The date of the decree is 
the date on which the judgment was pronounced.^ See also Notes to 0. 20R. 7. An 
error in the date of the decree or the omission to give it in an application for execution 
is not a material irregularity and will not affect the validity of the application.^ It can 
bo amended even after the period of limitation for execution has expired and the 
amendment so made will relate back to the date of the application.^ 

Where a decree was, by mistake, dated 16th February 1929 instead of 11th 
February and the decree-holder was misled thereby and applied for execution on the 
15th February 1932, it was held that the decree ought to bo regarded as having been 
passed on the 16th February 1929 on the principle actus curite neminem (jravabit — 
an act of the Court shall prejudice no man.'^ 

See also the undermentioned case.® 

7. Whether any appeal has been preferred from the decree— Clause (d). 

— It has been already mentioned in Note 5 to Section 38 that where an appeal is 
preferred against a decree and the decree is modified, reversed, or confirmed, it is the 
decree of the Appellate Court that is capable of execution. This clause requires that 
the application should state any modifications or reversals, etc., which the decree of the 
Api)ellate Court may have introduced in the decree of the lower Court.^ 

An omission to mention the particulars required by this clause docs not render 
the application one not “in accordance with law."'^ 

8. Payment or other adjustment— Clause (e).— The applicant for execution 
is bound to mention in the application any payment or adjustment made between the 
parties after deferee.^ Where a portion of the decretal amount has been d 0 ix) 8 ited in 
Court with notice to the decree-holder, the latter must mention such fact in his 
application and can execute the decree only for the balance.^ The non-mention of an 
uncertified payment out of Court in an application for execution does not, according 
to the High Court of Madras,® render it an application not “in accordance with law"' 
within the meaning of Article 182 of the Limitation Act, 1908. The Judicial 
Commissioner’s Court of Nagpur^ has held that where the decree-holder deliberately 
omits to mention a certified adjustment, the application is not one “in accordance 
with law.” 


5. (’03) 20 Mad 101 ^103). 

Note 6 

1. (’98) 25 Cal 109 (110, 111). 

(’09) 8 Ind Cas 391 (392) (Cal). 

(’97) 1 Cal W N 93 (94). 

2. (’98) 20 All 478 (480). 

(’93) 1893 All W N 112(112). 

(’7.5 1 All 212 (216) (P B). 

(’31) AIH 1931 Siud IGO (160) : 25 Sind L B 528. 
(’30) AIR 1080 All 17 (18). 

3. (’98) 1893 All W N 112 (112). 

(’98) 20 All 478 (480). 

4. (’33) AIR 1933 Cal 239 (240). 

5. (’35) AIR 1935 Mad 118 (118). (Decree-holder 
applying for execution before date mentioned 
in decree — • Judgment-debtor filing counter only 
subsequent to such date — Court has discrctiou 


to condono such irregularity if no prejudice is 
caused to opposite side.) 

Note 7 

1. (’88) 10 All 389 (892) : (1888) All W N 61 (52). 

2. (’33) AIR 1933 Mad 872 (874). 

Note 8 

1. (’78) 2 Mad 216 (218). 

(’86) 10 Bom 288 (298). (Intentional omission to 
make buch statement amounts to an offeiice 
under Sec. 198, Penal Code.) 

(’21) AIR 1921 Pat 185 (186) : 6 Pat L Jour 837. 
(’26) AIR 1926 Nag 164 (166). 

2. (’88) AIR 1933Pat 89 (89. 90) : 11 Pat 796. 

3. (’19) AIR 1919 Mad 256 (256). 

[See also (’34) AIR 1934 Cal 466 (466). (AIR 
1919 Mad 256, Followed.)] 

4. (’24) AIR 1924 Nag 185 (187). 
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9. PreYious applications and their results. — An omission to specify all the 0. 21 R. 11 

previous applications mth their dates and their results is not a material defect such as Notes 9-*ll 
would vitiate the application and render it one not “in accordance with law“ within 
Article 182 of the Limitation Act.^ 

10. Amount due upon the decree— Clause (g). — A Court will be justified in 
declining to act on an execution petition when the decree-holder does not state the 
amount due upon the decree.^ Where a decree awards interest and the application for 
execution specifies the interest from the dato of the decree to the date of the 
application, execution may bo ordered for ftikire interest also up to the date of sale, 
even though it is not specifically included in the application.® 

See also the undermentioned cases.® 

10a. Amount of costs awarded — Clause (h). — 1'ho omission to mention the 
particulars montionod in this clause is not a material omission and will not vitiate the 
application for execution.^ 

11. Against whom execution is to issue — Clause (i). — An application for 
execution must state tho name of the person against whom execution is sought.^ 

Whore an application is made against a dead person, it cannot be acted upon, but it will 
be a step-in-aid of execution within tho meaning of Article 182 of the Limitation 
Act, if it has been made hona fide in ignorance of the death.® Similarly, whore in an 
application for execution the guardian ad litem of a minor defendant is described by 
mistake as the judgment-debtor, the application will give a fresh starting point for 
limitation.® But where a minor judgment-debtor is not represented at all by a guardian, 
the application is not one in accordance with law and is of no effect.^ A decree for 


Note 9 

1. (’20) AIR 1920 Cal 1140 (1148). 

(’24) AIR 1924 Cal 398 (398). 

(’01 23 All 102 (163). 

(’91) 1891 All W N 154 (155). 

(’28) AIR 1928 Mad 440 (442, 444). 

(’93) 16 Mad 142 (143). 

(’92) 1892 All W N 114 (115). 

As to tho period of limitation for an .application 
for execution, see Articles 182 and 183 of the 
Limitation Act. 

[But tee (’22) AIR 1922 Sind 29 (30) : 15 Sind 
L R 150. (Would bo not. in acoordanco with 
law where it is nocosaary to determine whether 
application is barred or not.) 

Note 10 

1. (’21) AIR 1921 Nag 90 (91). 

(’22) 65 Ind Cas 120 (120) (Pat). (Such an appli- 
cation is not a step- in -aid.) 

(’90) 1890 All W N 93 (93). (Decree-holder deli- 
iioratoly omitted to correct error in calculation 
of interest — Petition struck off for non-prosecu- 
tion is not an application in accordance with 
law.) 

[See (’39) AIR 1989 Rang 345(346). (Particulars 
of interest etc., due are not necessary — They 
may be furnished later on when required.)] 
also (’07) 81 Bom 244 (249).] 

[But see (’88) AIR 1983 Mad 872 (874).] 

2. (’82) AIR 1932 Gal 555 (657). 

3. (’36) AIR 1985 Pat 400(401). (It is notincum- 
bont upon a decree-holder in an application for 


execution to describe the nature of tho tenure or 
to do so necessarily according to the Record of 
Rights.) 

(’82) AIR 1932 Cal 858 (863) ; 59 Cal 1450. (The 
decretal amount duo from tho principal debtors 
sought to be realised from tho .surety and tho 
costs of an application against the surety himself 
may both bo included in one tabular statement 
in tho execution against the surety.) 

Note 10a 

1. (’28) AIR 1928 Mad 440 (441). 

(’22) AIR 1022 Sind 29 (30) : 15 Sind L R 156. 

Note 11 

1. (’72) 18 Suth W R 55 (50). 

2. (’94) 17 Mad 76 (77). 

(’08) 35 Cal 1047 (1049). 

(’97) 19 All 337 (339). (Such application made 
with knowledge of death will not save limitation.) 
[But see (’34) AIR 1934 All 403(464): 56 All 403.] 
For execution against legal representative of a 
deceased judgment-debtor, see S. 50, Notes 12, 
13 and 14. 

Also see S. 52 Notes 4 to 6 and 8 and the following 

case: 

(’92) 1892 All WN 241 (242). (Application against 
wrong legal representative — Step-in-aid of 
execution.) 

3. (’18) AIR 1918 All 289 (289). 

(’88) 12 Bom 427 (480). 

4. (’ll) 12 Ind Cas 628 (629) (All). 
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0.81 B.11 costs passed against a minor represented by his father as guardian (or next friend) 
Notes 11-18 cannot be executed against the father.^ 

12. Mode in which the aseietanoe of the Court is required — Clause (j). — 

An execution application which does not specify the manner in which the assistance of 
the Court is required is not an application in accordance with law.^ So also is an 
application asking for a relief which the Court cannot grant inasmuch as the Court is 
asked to do something which it is not competent to do.^ 

The words “otherwise, as the nature of the relief granted may require*' in 
clause (j) show that the modes of execution mentioned above are not exhaustive? But 
where tlie decree-holder prays for a particular mode of execution, he cannot ask the 
Court to give a different mode of execution upon that application.^ 

This rule should be read with Section 51 ante and 0. 40 E. 1, infra ; and an 
order for the appointment of a receiver by way of execution of a decree must bo 
deemed to be made under 0. 40 E. 1 and must satisfy the reijuirements thereof.^ 

Where the property sought to be attached is inalienable under the law, the 
Court has no power to attach it ; the reason is that attachment will be futile in such 
a case.** 


13. Certified copy of decree to be filed — Sub-rule (8). — It is not imperative 
that an application for execution should, in all cases, be accompanied by a copy of the 
decree.' The Court can order the execution to proceed without a copy of the decree 


(’18) AIR 1918 Pat 69 (69) ; i Pat L Jour 35. 
(But whore a guardian is proposed though with* 
out an application, it is a stcp4n-aid.) 

[See however (’86) AIR 1986 Nag 77 (78). 
(Decree against minor represented by guardian 
— Death of guardian subsequently — Execution 
taken out in ignorance of such death — Held 
that the application was a step-in aid of execu- 
tion and could save limitation.)] 

5. (’35) AIR 1935 All 359 (360). 

Note 12 

1. (*95) 19 Bom 34 (85). 

(’ll) 11 Ind Cas 696 (696) (Cal). (Unless ihedefect 
is remedied the application must be dismissed.) 

(’68) 9 Suth W R 390 (391). 

(’75) 7NWPHCR79 (79). 

(’29) AIR 1929 Nag 148 (150) : 25 Nag L R 94. 

(’32) AIR 1932 Uh 584 (534) : 14 Lah 6. (It was 
held on the facts that the mode of execution was 
sufliciontly described, and that therefore it was a 
step-in-aid of execution.) 

[5ce also (’91) 18 Cal 462 (465). (But where it 
refers to previous application, in which modeof 
exectution is mentioned, itjs in accordance with 
law.)] 

[But tee (’88) 1883 Pun Re No. 28. (Such an 
application received by Court without objection 
is in accordance with law.)] 

2. (’05) 27 All 619 (621). 

(*90) 12 All 64 (65). 

(’82) 4 All 34 (35). 

(’18) AIR 1918 Bom 236 (240) : 42 Bom 420. 

(’10) 5 Ind Cas 601 (602) : 34 Bom 189. 

(’89) 18 Bom 287 (239). 

(’09) 2 Ind Cas 941 (942) (Cal). 

(’82) 8 Gal 174 (177). 

(’10) 5 Ind Cas 480 (482) (Cal). 


(’05) 1 Nag L R 61 (63, 64). 

(’81) AIR 1931 Sind 160 (161) ; 25 Sind L R 528. 
(May bo in accordance with law if there is a 
hona fide l)p1iof about competency.) 

(’14) AIR 1914 Mad 663(664). (Do. — In such a 
case the application can be amended.) 

(’12) 17 Ind Cas 210 (212) : 87 Bom 42. 

[But see (’05) 26 Bom 288 (287).] 

3. (’13) 18 Ind Cas 691 (695) (Mad). (Case under 
old Code.) 

(’20) AIR 1920 Lah 117 (118). (Temporary alie- 
nation.) 

[See also (’89) AIR 1989 Oiidh 116 (118) : 14 
Luck 588. (It is proper for the Court to order 
execution of a decree for the payment of money 
by moans of appointment of a receiver when it 
is just and convenient from the point of view, 
both of the decree-holder as well as judgment- 
debtor.) 

4. (’99) 1899 Pun Re No. 21, p. 121. 

(’ll) 9 Ind Cas 240 (241) (Oudh). 

[But see (’06) 33 Cal 806 (808).] 

5. (’32) AIR 1032 Cal 180 (192) : 59 Cal 205. 

[See also (’88) AIR 1933 Nag 266(267). (Jahagir 

unattachable—- Still receiver can bo appointed on 
suitable allowance to judgment-debtor.)] 

6. (’85) AIR 1935 Nag 138 (135) : 31 NagL R289. 
(Case under S. 16 of the C. P. Land Alienation Act) 

Note 13 

1. (’07) 81 Bom 162 (164). 

(’30) AIR 1980 Cal 804 (805, 806) : 57 Oal 996. 
(Especially when it is the Court which pMlM 
the decree or when the decree is volumioouii.) 
’71) 16 Suth W R 25 (25). ’ 

’69) 11 Suth W R 28 (29). 
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being filed.* An application not accompanied by a copy of the decree cannot be said to 
be one not in accordance with law for the purposes of limitation.* It will bo in 
accordance with law even if it is dismissed for non-compliance with an order of the 
Court requiring a copy of the decree to bo produced.* 

14. Conourrent applications for execution. — See Note 10 to Section 38. 

15. Amendment of application. — See Notes to Buie 17 infra. 


R. 12 . [8.236.] Where an application is made for the 
attachment of any moveable property belonging 

mit?f mo^wbfeproSriy » judgment-dobtor but not in his possession, 
not In judgment-debtor’* the decrcc-holder shall annex to the application 

poMetsion. 1 ^ ^ 1 -1 

an inventory of the property to be attached, 
containing a reasonably accurate description of the same. 

[ 1877, S. 236; 1859, S. 214. See Ss. 2 (13) and 60. ] 



le Scope of the Rule. | 2. Failure to annex inventory — Effect of. 

1. Scope of the Rule. — This rule applies to moveables in the possession of 
third parties. When a third party has some moveables belonging to himself and others 
belonging to the judgment-debtor, an inventory is obviously necessary before an 
attachment can be made.^ But, whore a decree is passed under Section 52 of the 
Code against the legal representatives of a deceased debtor and the moveable property 
attached is in their possession, the rule has no application.^ The reason is that the 
legal representatives themselves are the judgment-debtors and therefore the property 
sought to be attached cannot be said to be property belonging to, but not in the 
possession of, the judgment-debtor. No inventory is necessary whore the property 
sought to be attached is in the possession of the judgment-debtor himself.* 

2. Failure to annex inventory— Effect of. — Where a docree-holder fails to 
annex to the application for execution of bis decree an inventory of the property to be 
attached with a reasonably accurate description of the same as required by this rule, 


(’68) 10 Suth W R 144 (145). 

(’68) 9 Suth W R 862 (362). 

(1866) 4 Suth W R Misc 15 (16). (Original decree 
may not be filed.) 

(’10) 5 Ind Caa 660 (662) (Cal). 

(’69) 11 Suth W R 271 (272). 

2. (’10) 11 Cal L Jour 243 (247). (Decree burnt or 
destroyed.) 

3. (’05) 28 Mad 557 (569). 

(’69) 11 Suth W R 28 (29). 

(’18) AIR 1918 All 242 (248) : 40 All 209. 

[See ateo (’28) AIR 1928 Mad 440 (441, 448).] 

4 . (’18) AIR 1918 All 242 (243) : 40 All 209. 

(’18) AIR 191B Pat 647 (648). 


Order 21 Rule 12 — Note 1 

1. (’80) AIR 1930 Bom 65 (66). (Execution 
againt legal representatives under S. 50 of the 
(bde— Inventory not necessary.) 

(•93) 15 All 84 (86). 

(’81) 7 Cal 5.56 (559). 

(’ll 9 Ind Cas 729 (729) (Mad). (Inaccurate des- 
cription — Wrong date — No prejudice— Sale valid 
— 8. 236 requires only a reasonably accurate 
description.) 

(’69) 11 Suth W R 8 (16) (FB). 

2. (’27) AIR 1927 Bom 52 (62) : 60 Bom 730. 
[See al 90 (’92) 1892 All W N 65 (56) ; 14 All 193. 

(Facts not clear.)] 

3. (’38) AIR 1938 Cal 235 (285). 


0. 21 R.11 
Notes 18-16 
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Note 2 

0.21 R.13 


the application is not one in accordance with law within the meaning of Article 182 of 
the Limitation Act, and cannot save limitation.^ 


R. 1 3. [S. 237.] Where an application 
mit^nmmov^I^ble IS made for the attachment of any immoveable 
^ucuUirr"**'" property belonging to a judgment-debtor, it 

shall contain at the foot — 

(a) ‘A description of such property sufficient to identify the 
same and, in case such property can be identified by 
boundaries or numbers in a record of settlement or 
survey, a specification of such boundaries or numbers ; 
and 


(i) a specification of the judgment-debtor’s share or interest 
in such property to the best of the belief of the appli- 
cant, and so far as he has been able to ascertain the 
same. 


[1877, Ss. 237, 238; 1859, S. 213.] 


RANGOON 


Local Amendment 


'.rhe following shall bo substituted for Rule 13 : 

“R. 13. (1) When application is made, for execution of a decree relating to 
immovable property included within the cadastral or Town Survey and the decree does 
not contain a plan of the property, or for execution of decree by the attachment and 
sale of such property, the application must be accompanied by a certified extract from 
the latest kwin or town map, with the boundary of the land in question marked with 
a distinctive colour, ^i’he particulars specified in the annexed instructions, which have 
been issued regarding the filling up of forms of process concerning immovable 
property, must also be furnished so far as they are iiot given in (he plan. In the case 
of other immovable property, a plan is not required, but such of the particulars in the 
annexed instructions as can be given must be supplied : — 

1. If the property to be sold is agricultural land which has been cadastrally 
surveyed and of which survey maps exist, the area, kwin number, latest holding 
number (if different kinds of holdings, e, g., rice land and garden holdings are numbered 
in different series, the kind of holding must be stated), field numbers (if the property 
does not coincide with one complete holding), year of kwin map from which the 
holding number is taken and revenue last assessed upon the land, must be given. 


2. In the case of other agricultural land, the area and village tract within 
which it falls, distance and direction from nearest town or village and boundaries 


should be sp ecified . 

Note 2 

1 . (*16) AIR 1916 All 320 (821) : 37 All 527. 

(’92) 1892 All W N 47 (47). 

(*92) 1892 All W N 70 (71). (Though the oxecu- 
tion application expressly stated that itlwaBjfiled 
to save limitation.) 


[See (’38) AIR 1988 Pat 76 (76).' (In this case, it 
was held that it was not right to hold an ap- 
plication not in accordance with law merely 
because it did not contain an inventory of the 
property sought to be attached without con* 
sidering whether such property was in , the 
possession of the judgment-debtor or not.) 
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3. In tho case of land in large towns the area, block or quarter, name or 
number, the lot number (if there are separate series of lots, the series should be stated, 
and where the land forms part only of a lot, particulars regarding that part), the 
holding number in the latest town survey map, if any, and year of the map, tho rent 
or revenue last assessed on tho land, must be given. 

4. In the case of buildings situated in a large town when the land on which 
such buildings stand is not afibctod, tho name or number of the street, or, if the street 
has neither name nor number, tho quarter or block name or number, the number of 
the building in the street or if it has no number, the lot number must be given. 

5. In the case of immovable property situated in a small town or village, such 
of the particulars in .paragraphs 3 and 4 above as can be given should be given. 

6. The purpose to which land or buildings are put, tho material and age of 
buildings, all incumbrances and municipal taxes should be stated. 

7. 'I'he judgment-debtor*a share or interest in the property should bo specified. 
(2) The cost of the certified extract should be reckoned in the costs of the application.*" 

Synopsis 

1. Legislative changes. | 2. Specification of property. 

1. Legislative changes. — This rule corresponds to tho first paragraph of 
Section 237 of the old Code, except that the words “and in case such property can be 
identified by boundaries or numbers in a record of settlement or survey, a specification 
of such boundaries or nuinbors" have been newly added in clause (a). 

The second paragraph of Section 237 requiring tho list of properties to be 
verified has been omitted from this rule and reproduced in sub-rule (3) of Rule 66 of 
this Order.^ 


2. Speoifloation of property. — The rule applies only to execution of money 
decrees, and not to decrees made upon a charge or a mortgage.^ 

The object of requiring the boundaries and numbers to be specified is to easily 
identify tho property.^ Clause (b) imposes a duty on the decree- holder to 8]X)cify tho 
judgment-debtor’s share or interest, to tho best of his belief.^ Thus, where the share 
is undivided it should bo so specified.^ 

An application which does not contain the particulars required by this rule 
cannot bo treated as an application in accordance with law within the moaning of 
Article 182 of the Limitation Act, unless the defects aro remedied by amendment 
under Rule 17.® See also Notes to Rule 17, infra. 


Order 21 Rule 13 — Note 1 

1. For c.ase8 under tho old Code which required 
verification, sec (’06) 28 All 244 (245). 

(’99) 22 All 65 (64). 

Note 2 

1. (*16) AIR 1916 Pat 873 (373). 

2. (*69) 11 Suth W R 175 (176). 

(’09) 12 Suth W R 488 (488). 

(’72) 18 Suth W R 411 (411). 

(’71) 16 Suth W R 149 (149). 

(’86) 12 Oal 161 (164). 

(’14) AIR 1914 Oudh 280 (281): 17 Oudh Gas 256. 
(Description conflicting—Court should ascertain 
by evidence.) 

(12) 14 Ind Gas 588 (589) (Mad). (Do.) 


3. (’88) 12 Bom 678 (682). 

(’76) 1 Bom 601 (605). 

*31) AIR 1931 Nag 116 (117) ; 27 Nag L R 318, 

’20) AIR 1920 Cal 854 (856) : 47 Cal 446. 

(’27) AIR 1927 Mad 1142 (1142). 

(’84) 7 Mad 107 (109). 

[See (’38) AIR 1938 Rang 433 (484). (Spoedfica- 
tion as half share belonging to judgment-debtors 
held sufficient although there was no specifi- 
cation as to the share of each judgment-debtor 
individually.)] 

4. (’92) 14 All 190 (192). 

5. (’31) AIR 1981 Bom 128 (128). 

(*92) 1892 All W N 55 (56) : 14 All 193. 

(*90) 1890 All W N 22 (22). 

(’92) 1892 All W N 8 (3). 


0.21 B.1S 
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D.Bt R.18 This rule applies to proceedings under the Ghota Nagpur Tenancy Act, 1906, 

Mote 8 Section 210, as amended by Act VI of 1920, Section 50. 


0.21 R.1* R. 14. [S. 238.] Where an application is made for the 

attachment of any land which is rostered in 

certinedeirtrart^rom offico of the Collector, the Court may require 
coUector’* regiiter in the applicant to produoe a certified extract from 
* ’ the register of such office, specifying the persons 

registered as proprietors of, or as possessing any transferable 
interest in, the land or its revenue, or as liable to pay revenue for 
the land, and the shares of the registered proprietors. 

[1877, Ss. 237, 238; 1859, S. 213.] 

Synopsis 

1. Leglalative changes. | 3. Application for time to produce certified 

2. Applicability of the Rule. | extracts is a step-in-aid of execution. 

1. Le^islatiye changes. — Section 238 of the old Code corresponding to this 
rule provided that ''the application shall be accompanied by an authenticated extract 
from "the register of such office."^ The present rule leaves it to the option of the 
Court to re(]uire the applicant to produce a certified extract. 

2. Applicability of the Rule. — Where an application for sale is made in 
pursuance of a -mortgage decree, a preliminary attachment of the mortgaged properties 
is not necessary, and therefore this rule does not apply to such a case; and a Court 
cannot dismiss the application for failure to produce the certified extract.^ This rule 
applies to the proceedings under the Chota Nagpur Tenancy Act, 1908, Section 210, 
as amended by Act VI of 1920, Section 50. 

S. Application for time to produoe certified extracts is a step-in-aid of 
execution. — An application by a decree. holder for time to produce the certified copies 
or extracts required by this rule is a step-in-aid of execution.^ 


O.ai R.15 


R. 1 5. [ S. 231, ]('!] Where a decree has been passed jointly® 


Applicmtion for 
execution by joint 
decree*holder. 


in favour of more persons than one, any one or more 
of such persons may, unless the decree imposes any 
condition to the contrary,® apply for the execution 


('98) 15 All 84 (86). 

(’16) AIR 1916 Lah 316 (816). 

Order 21 Rule 14 — Note 1 
1. (’69) 11 Suth W B 176 (176). 

(’69) 18 Sttth W B 488 (489). 

Note 2 

1. (’18) AIR 1918 Oudh 418 (418). 


(’87) AIR 1987 Oudh 288 (284) : 18 Luck 162. 

Note 3 

1. (’12) 17 Ind Gas 969 (969) ; 87 Bom 817. 

(’10) 6 Ind Cas 579 (581) (Cal). (AypUcation ». 
turned for amendment is a step in aid.) 

(’16) AIR 1916 Mad 610 (610). (Even appUoaUon 
not re-presented is a step*in>ald.) 
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of the whole decree* for the benefit of them all, or, where any of 
them has died, for the benefit of the survivors and the legal repre- 
sentatives of the deceased. 

( 2 ) Where the Court sees sufiicient cause for allowing the 
decree to be executed on an application made under this rule, it 
shall make such order as it deems necessary for protecting the 
interests of the persons who have not joined in the application. 

[1877, 8s. 230, 231; 1859, 8. 207.] 


1. Legislative changes. 

2. Scope of the Rule. 

3. ** Where a decree has been passed 

jointly.” 

4. ”Any one or more of such persons may 

apply for the execution of the whole 
decree.” 

5. Application by one of several decree- 
holders for execution in respect of 
his share of the decree. 


6. Unless the decree imposes a condition 

to the contrary. 

7. Execution against one of the joint 

judgment-debtors — Limitation. Sou 
Article 182 of the Limitation Act. 

8. Payment by judgment-debtor out of 

Court to one of several decree-holders. 

9. Defective application under the Rule, if 

can be amended. 

10. Appeal. 

11. Limitation. 


Other Topics ( miscellaneous) 

Oourt can make such order for protecting interests Objection to execution — Whether can l)e taken in 

of other decree-holders. See Note 2. second appeal. See Note 2. 

"For the benefit of them all.*’ See Notes 4 and 9. "Where any of them has died.” See Note 4. 

Issue of notice before execution — Whether neces- "Whore the Court sees sufficient cause.” See 

sary. See Note 4. Note 4. 

1. Legislative changes. — 

1. The words “or his or their representatives" in Section 231 of the old Code, 
after the words “one or more of such persons" have been omitted as 
unnecessary in view of the provisions of Section 1 46, ayite. 

2. 'I'ho words “unless the decree imposes any condition to the contrary” are 
new. Sec Note 6. 


2. Scope of the Rule. — There are two rules of general application governing 
the execution of joint decrees in favour of several persons — 

(1) One of the decree- holders alone cannot apply for execution of his share only 
of the decree, leaving the other decree- holders to take out execution for their shares.^ 

(2) One of the decree- holders alone cannot execute the whole decree so as to 
bind the other decree- holders by the result of such execution. 

The first rule is based on the principle that the judgment-debtor should not bo 
harassed by a number of applications for execution. As observed by Sir Barnes 
Peacock, C. J., in Haro Shankar Sandyal v. Tarak Chandra Buttacharjee, 11 Suth. 
W. R. 488 at page 490 : 

"Suppose there was a decree for a lac of rupees, it could not bo contended that the decree- 
holder could assign it to a lac of assignees, so as to give to each of them power to take out 
execution for one rupee, his portion of it. Otherwise, there might be a lac of executions under the 
decree, a Zac of seizures and a lac of sales under each ono of which there can be no doubt that the 
judgment-debtor would sufFer lorn. If this were allowed, the judgment-debtor must necesssirily 
be ruined.” _ 

Order 21 Rule 15 — N^2 (’82) 4 All 72 (74). 

1. (*88) 5 All 27 (81). (*79) 1 All 231 (234). 


0.21 B.15 
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3. “Where a decree has been passed Jointly.” — A decree directing the 
defendant to pay a certain suni of money to several persons specifying their shares 
therein is not a joint decree, even though the amount is made payable as an entire sum.^ 
The High Court; of Patna has, however, in the undermentioned case,^ expressed an 
obiter dictnm that a decree does not cease to bo a joint decree merely because the shares 
of the decree-holders in the decretal amount have boon determined by the decree. 
According to the High Courts of Lahore and Madras, where a suit is filed in the name 
of a firm, the decree passed in the suit in favour of the firm must bo held to be a 
decree i)aased jointly in favour of all the partners, since a firm name is only a 
compendious method of writing the names of all the partners.^ But the Judicial 
Commissioner's Court of Sind has held that unless a declaration of the names of all 
the partners has been made under 0. 30 R. 2, the decree in favour of the firm cannot 
be said to be a joint decree.^ 

This rule can apply only whore a decree has been passed jointly in favour of 
more persons than one.® Whore a portion of a decree is transferred to another, either 
by assignment in writing or by operation of law, the transferee is in the position of a 
joint decree-holder and the Court has got the inherent power to grant him relief in 


The second rule is based on the principle that the interests of the other decree- 
holders should not be jeopardised, and also on the principle that all.persons representing 
a single and indivisible right must be parties before the right can be adjudicated upon. 
See Note 7 to 0. 1 R. 1. 

This rule- is an exception to the second of the two rules abovementioned, in that 
it provides that one of several joint decree-holders can execute, under certain circum- 
stances, the whole decree. In order, however, to prevent the interests of the other 
decree- holders from being jeopardised, the Court is given power, and is indeed bounds 
to make such order as is necessary to safeguard such interests.^ 


(’72) 4 N W P HT 0 R 90 (92). 

(’70) 2 N W P U C R 413 (418). 

(’91) 15 Bom 242 (244). 

’69) 11 Suth W R 488 (490). 

’69) 11 Suth W R 241 (242). 

(’75) 23 Suth W R 342 (343). 

(*72) 17 Suth W R 19 (20). 

(’67) 7 Suth W R 10 (11). 

(’66) 6 Suth W R Misc 64 (65). 

(’75) 24 Suth W R 11 (12). 

(’95) 18 Mad 464 (466). 

(’19) AIR 1919 Pat 286 (287, 288) : 4 Pat L Jour 
675. 

(•26VaIR 1926 Oudh 605(605): 2Luck259. (Such 
application is not one in accordance with law so 
as to save limitation.) 

(’97-01) 2 Upp Bur Rul 247. 

[See also (’60) 7 Cal L Bep 117 (118). (Objection 
cannot be taken lor the first time in second 
appeai.)] 

[But see (’69) 11 Suth W B 848(844). (8. 207 
of the Code of 1859 did not contain the words 
“the wholo decree.’’)] 

2. (’05) 1 Nag I. B 24 (30). 

(’67) 2 Agra 183 (185, 186). 

(’18) AIB 1918 Cal 158 (154). 

(’75) 28 Suth W B 282 (282). 

(’74) 22 Suth W B 204 (204). 

(’73) 19 Suth W B 802 (802). 

(’71) 16 Suth W B 169 (169). 


(’68) 1 Beng LB A C 28 (29). 

(’22) AIB 1922 Fat 611 (612). 

(’19) AIB 1919 Pat 286 (287, 288) : 4 Pat L Jour 
.575. 

(’25) AIB 1925 Pat .591 (.592). 

[See (’38) AIB 1983 Pat 609 (611). (Heirs of 
deceased decree-holder themselves parties to 
execution application — There is no question of 
any order having to be made under sub-rule 


1. (’70) 18 Suth W B 244 (245). 

(’92) 2 Mad L Jour 14 (15). (Suit on a mortgage- 
decree for a moiety in favour of plaintiff and for 
another moiety in favour of defendant.) 

[Se« also (’22) AIB 1922 Mad 466 (457). (Parti- 
tion decree.) 

(’25) AIB 1925 Mad 1266(1266). (Do.)] 

2. (’82) AIB 1982 Pat 261 (265) : 11 Pat 445. 

3. (’81) AIR 1981 Lah 607 (608). 

(’32) AIB 1932 Lah 696 (697) : 18 Lah 646> 
(Some of the partners can therefore execute for 
the benefit of all.) 

(’84) AIB 1984 Mad 880 (881) ; 67 Mad 696. 

4 . (’28) AIB 1928 Sind 87 (38). 

5. (’84) AIB 1984 Pat 627(628). (Oneof theseveM 
legal representatives of a deceased decree-holder 
applying for execution — This rule does not 
aH?ly.) 
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execution by applying general principles of law analogous to this rule.^ It has been held 
that where a decree has been passed awarding separate amounts to several persons, they 
can all make a single application for execution/ 

See also the undermentioned case/ 

4. “Any one or more of such persons may apply for the execution of the 
whole decree.” — As has been seen in Note 2 above, this rule makes an excej)tioii to 
the general rule that all decree-holders must join in an application to execute tlie joint 
decree, and permits one or more of several joint decree-holders to apply for execution 
of the whole decree,^ unless the decree imposes a condition to the contrary/ But it 
does not confer an unconditional right on one of the decree -holders to execute the 
decree. It is within the discretion of the Court to allow such execution and the Court 
will act only if it sees suflicient cause for allowing such a course to be taken/ It may 
allow other decree- holders to intervene in a pending execution, if it is not being properly 
conducted.^ It is also in the discretion of the Court whether or not notice should be 


given to the other decree-holders or to the 

[See however (’29) AIR 1929 Pat 232 (232, 233). 
(’31) AIR 1931 Lah 5 (0). (Where it is assumed 
that 0. 21 K. 15 applies to the legal roproson- 
tatives of a deceased dccroc-holdor.)] 

6 . (’21) AIR 1921 Mad 599 (601, 605) : 44 Mad 
919 (FB). 

(’27) AIR 1927 Bom 123 (124) : 51 Bom 148. 
(Petition for execution presented by one of the 
surviving coparceners of deceased decree-holder.) 
(’75) 24 Suth W U 245 (246). 

(’10) 5 Ind Cas 120 (120) (Mad). 

(’91) 14 lUad 252 (254). (Overruling 13 Mad 347 
on review.) 

(’19) AIR 1919 Lah 429 (430) : 1917 Pun Re No. 
15. 

(’74) 22 Suth W R 854 (854). (One decree passed 
in favour of B— J9 transferring his decree in 
favour of three persoiiH — One of such persons 
executing the decree.) 

[See also (’ll) 11 Ind Cas 700 (701) : 34 All 72. 
(’83) 1883 All W N 262 (263). (Decree in favour 
of two — Assignment of his share by one of 
them — Assignee can apply for execution of 
whole decree for benefit of both the decree- 
holders.) 

(’35) 39 Cal W N 961 (966). (One of two joint 
owners of a decree, though such decree was 
passed in favour of one single decree-holder, 
can execute the decree, if the other joint owner 
refuses to join the applicant in executing it.)] 

7. (’35) AIR 1935 All 402 (403). 

8. (’39) AIR 1939 Lah 302 (302). (Partition suit 
L)y father against two sons — One of the sons 
remaining absent — Decree in favour of father 
for one-third share — Possession of remaining 
two-third share cannot l)e given to son remain- 
ing present as partition decree cannot bo regard- 
ed as passed jointly in favour of the two sous.) 

Note 4 

1. (’80) 3 Mad 79 (81). 

(’73) 5 N W P H 0 R 16 (17). 

(’66) 6 Suth W R Miso 68 (58). 

(’20) AIR 1920 Pat 672 (678). 

(’97.01) 2 Upp Bur Bui 247. 

('07) 10 Oudh Cas 378 (881). 


judgment-debtor before making an order for 

(’29) AIR 1929 All 953 (957) : 51 All 998. (De- 
posit of pre-emption money is proceeding in 
execution and 0. 21, R..15 applies— Per Boys, J.; 
Sulaiman J., contra.) 

(’18) AIR 1918 Mad 56 (56). (One decree-holder 
dying — Surviving decree-holders may execute for 
benefit of all including that of legal representa- 
tives of deceased.) 

(’68) 10 Suth W R 95 (96). (Joint judgment for 
damages obtained by scjveral persons — Some of 
thorn dying— Execution may lie carried by sur- 
vivors under S. 207.) 

(’37) AIR 1937 Pat 253 (256). 

(’36) AIR 1986 Cal 571 (672). (All that ho is re- 
quired to do is to state to the Court the fact of 
death of his co-decree-holder and the names of 
his legal representatives.) 

[See also (’06) 10 Cal W N 1000 (1002). 

(’32) AIR 1932 P.at 369 (360) : 12 Pat 42. (Do- 
crce-holders members of joint Hindu family — 
Death of one leaving other as sole survivor— Sur- 
vivor can apply for execution to Court executing 
decree — Non- mention of death of coparcener is 
not sufficient to reject application if Court knows 
in subsequent proceedings the fact of death — 
Case is governed not bv R. 16 but by this rule.) 

2. (’16) AIR 1916 Cal 577 (579). 

3. (’80) 7 Cal L Rep 537 (538). 

(’74) 22 Suth W R 77 (78). 

(’74) 21 Suth W R 81 (32). 

(’ll) 12 Ind Cas 662 (564) : 86 Mad 357. 

(*22) AIR 1922 Pat 597 (597): 1 Pat 609. (But the 
fact that application is not allowed will not make 
it one not in accordance with law.) 

(’97-01) 2 Upp Bur Rul 247. 

[See (’33) AIR 1933 Mad 157 (158): 56 Mad 316. 
(Execution application by one of joint decree- 
holders — Objection by other decree-holders that 
application is a fraud — Court can disallow exe- 
cution.)] 

[See also (’35) AIR 1935 Nag 26 (27) : 31 Nag 
L R 271.] 

4. (*21) AIR 1921 Mad 599 (601) : 44 Mad 919 
(PB). (Similarly in the case of part transferee of 
a decree.) 


0.21 R.15 
Notes 8-i 
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aMR.15 execution under this rule.’’ Where one of several deoree<holders applies for execution 
Hotel and the others do not object to ezecution being granted to him, it is not for the 
judgment-debtor to say that sufficient steps have not been taken to safeguard the 
interests of the other decree-holders.^ 

When one of several joint decree- holders executes a decree, he executes the 
decree prima facie for the benefit of all, unless there is a direction by the Court or in 
the decree itself which permits execution for the benefit of the executing creditor alone.^ 
Therefore, where one decree-holder executes a joint decree and realizes the amount due 
under it, the realization is made on behalf of, and for the benefit of, all the joint 
decree- holders and they are entitled to recover their respective shares from him by a* 
separate suit.^ 

The High Court of Lahore has held in the undermentioned cases® that it need 
not be stated in the body of the application that it is being made for the benefit of all 
the decree- holders, and that when the application is for execution of the entire decree, 
it should be assumed that the person applying is attempting to execute it on behalf of 
all the decree-holders. But the High Court of Patna has held that such an application 
is invalid and must be disallowed.^® 

The omission on the part of the decree-holder to state in his application the 
natnes of all the persons who are interested in the decree is not such a defect as would 
invalidate the execution proceedings.^^ 

Where an application for execution is made by two persons the execution 
proceedings do not terminate automatically on the death of one of them. The surviving 


5* (’06) 88 Cal 806 (310). (Notice is not neces- 
sary where the decree grants in junction — 21 Suth 
W B 81, Distinguished.) 

(’83) AIB 1988 Luh 655 (656) : 14 Lah 212. (AIB 
1931 Lah 600, Followed.) 

(»26) AIB 1926 Cal 811 (812). 

(’81) AIB 1931 Cah 600 (601). 

(’74) 21 Suth W B 31 (32). (Notice is obviously 
desirable in the case of decree for money — S<m 
observations on this case in 83 Cal 306.) 

[See also (’80) 7 Cal L Bep 537 (538). (But ordi- 
narily it should hear the other decree-holders.)] 

6 . (’98) 8 Mad L Jour 91 (91). 

(’33) AIB 1938 Lah 655 (656) : 14 Lah 212. 

(’20) AIB 1920 Nag 40 (41). 

(*34) AIB 1984 Pesh 76 (77). (Decree in favour 
of joint Hindu firm— Execution application by 
one member.) 

(’31) AIB 1931 Lah 600 (601). 

(’33) AIB 1938 Lah 655 (656) : 14 Lah 212 : 88 
Pun L B 549 (550). 

(’26) AIB 1926 Mad 1198 (1199). (Objection taken 
only in appeal was disallowed.) 

[See also (’35) AIK 1935 Nag 25(28): 31 Nag LB 
271. (Joint decree — Two out of four applying— 
Third admitting payment — Fourth taking no 
interest in procc^ings — Court is justified in 
allowing execution to applicants.) 

(’89) AIB 1989 Mad 278 (280) ; ILR (1989) Mad 
338. ( J udgment-debtor cannot object to a rrange- 
znent between decree-holders permitting one of 
them to apply for execution— Judgment-debtor 
can only apply for the protection of his own 
interests.)] 

7. (’28) AIR 1928 Mad 800 (801). 


(’71) 16 Suth W R 29 (30). 

(’85) AIR 1935 Lah 484 (486) : 17 Lah 115. (Do- 
cree in favour of two brothers — Execution 
application signed by one alone — Purchase 
made by him in his name — Other brother is 
entitled to share.) 

8 . (’15) AIR 1915 PC 81 (82): 87 All 545 ; 42 Ind 
App 177 (PC). 

(’ll) 11 Ind Cas 517 (518) : 33 All 563. (Affirmed 
on appeal by Privy Council in AIR 1915 PC 81.) 

(’24) AIB 1924 All 813 (814). 

(’28) AIR 1928 Mad 800 (602, 803). 

9. (’30) AIR 1980 Lah 608 (604). 

(’83) AIR 1988 Lah 655 (656): 14 Lah 212. (AIR 
1919 Pat 286, Not approved.) 

(’82) AIR 1932 Lah 696 (597) : 13 Lah 546. (De- 
cree in favour of dissolved firm — Such decree is 
in favour jointly of its partners.) 

10 . (’19) AIR 1919 Pat 286 (287 , 288) : 4 Pat L 
Jour 575. (Application was not allowed to be 
amended.) 

(’88) AIR 1988 Pat 457 (460): 17 Pat 223. (Appli- 
cation for execution allogod to have b^n on 
behalf of applicant and another person holding 
interest in portion of decree— It must be stated 
that application is also for benefit of other per- 
son — If not, application cannot be regarded as 
having been on his behalf.) 

11 . (’26) AIR 1926 Cal 811(812). 

(’81) AIR 1931 Lah 600 (601). 

(’83) AIR 1933 Lah 655 (656) : 88 Pun L B .54d 
(560) : 14 Lah 212. 

(’82) AIR 1932 Pat 859 (860): 12 Pat 42. (Omission 
to mention the death of coparcener— Gp-4eoina- 
holder will not entail a rejection of the p^tB^) 



APPLIOATIOK FOR EXECUTION 


1967 


decree-holder can continue the application for the benefit of himself and the legal 
representatives of his co-decree-holder.^^ 

6. Application by one of sevepal deopee-holdeps for execution in respect 
of his share of the decree. — It has been seenvin Note 2 above that it is not open to 
one of several joint decree-holders to apply for execution in respect of Ms share only 
of the decree, and that the rule is based on the principle that the judgment-debtor 
should not be harassed by a multiplicity of applications by different decree- holders. 
Where, therefore, there is no possibility of the judgment-debtor being harassed by 
different applications, the bar against one of the decree-holders applying for execution 
will not apply. Thus, where some of the joint decree- holders apply for execution with 
regard to a certain pdrtion only of the decree giving up the rest and the other decree- 
holders, being made parties, do not object to such a giving up by the applicants, the 
execution asked for may be allowed and the other decree- holders cannot subsequently 
apply for execution of the balance of the decree.^ Similarly, where one of the joint 
decree- holders intimates to the Court satisfaction of his share in the decree, this rule 
does not bar an application by the others for execution for the balance remaining due 
under the decree.^ So also, where A and B jointly obtain a decree for money or for 
possession of immovable property against C, and G as judgment -debtor either purchases 
his share in the decree or inherits such share from A, the result would be the 
extinguishment of the decree pro tanto and B can, therefore, execute the decree in 
respect of his share.^ 

6. Unless the decree imposes a condition to the contrary. — This rule is 
not applicable to the case of joint decree- holders where the execution of a joint decree 
is made dejlendcnt uix)n all the decree. holders joining in the application.^ 

7. Execution against one of the joint judgment-debtors — Limitation. — 

See Article 182 of the Limitation Act. 


8. Payment by judgment-debtor out of Court , to one of several decree- 
holders. — One of several joint decree- holders cannot, as a genenil rule, give a valid 
discharge of the entire decree without the concurrence of others. A payment, there- 
fore, to one of several decree- holders out of Court is valid only to the extent of the 
share of that decree- holder,^ unless it can be proved that the decree-holder who 


[See alst) ('39) AIR 1939 Mad 278 (280) : lUR 
(1939) Mad 336. (One of several decrcc-holdors 
applying for execution of decree — Omission to 
state expressly that applicant is only one o! 
decree-holders does not invalidate application 
— Court can allow application to be amended 
to bring it into compliance with 0. 21 B. 15.)] 

12. (*86) AIR 1936 Cal 571 (572). 

[See also ('35) AIR 1935 All 402 (404). (One of 
several applicants for execution can be allowed 
to withdraw if he desires; when he withdraws, 
the application continues naturally in the name 
of the remaining applicants.)] 

Notes 

1. ('28) AIR 1928 Cal 559(560) : 56 0all2. (Sub- 
sequent application for balance C4innot be ^od.) 

(’34) AIR 1934 Cal 465 (467). (Rule doe.<i not apply 
where joint decree has been satisfied in part 
before application for execution — Notice given 
to other joint decree-holders — No objection to 


execution — Application for share is not illegal.) 
[See (’34) AIR 1934 Pesh 40 (42). (The above 
proposition will not apply where the other 
dccrce-holdcrs do not undertake not to execute.)] 

2. (*69) 12 Suth W R 370 (371). 

[See also (’34) AIR 1934 Cal 465 (467).] 

3 . (*88) 10 All 570 (574). (Decree for posBCSsioii of 
immovable property.) 

*83) 6 All 27 (34). (Decree for money.) 

'83) 9 Cal 482 (494) : 10 Ind App 4 (PC). (Affirm- 
ing on appeal, 6 Cal 594.) 

(»94) 1894 All W N 16 (16). 

(’10) 7 Ind Cas 474 (474) : 1910 Pun Re No. 61. 
[See also (’86) 1886 All W N 126 (126).] 

Note 6 

1 . (’83) 6 All 69 (70). 

Note 8 

1 . (1865) 8 Cal L Rep 513 (514). 

(*35) AIR 1935 Nag 26 (27) : 31 Nag L R 271. 
(’69) 11 Suth W R 262 (268). 
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'Of 21 Rf 18 granted the discharge was an agent of the other deoree-holders, or otherwise had legal 
Note 8 authority to bind them by his acts.^ On the same principle one of two or more joint 
decree-holders is not competent, without being authorized by the other or others, to 
certify a payment made to him under 0. 21 B. 2 so as to operate as a satisfaction of 
the entire decree, and the others are not debarred from executing the decree as to 
their shares.^ The reason is that “when one of two or more joint decree- holders takes 
it upon liimself to certify satisfaction of the whole decree, it is clear that no provision 
can be made by the Court for safeguarding the interests of the other decree-holder or 
decree- holders; and that if a Court was bound to recognize such an adjustment out of 
Court, the remaining decree- holders might be driven to another suit to recover money 
for which a decree had already been passed in their favour.”^ 

Where the joint decree- holders are 'partners or members of a Hindu copar^ 
cenary, a payment to one of them or a certificate by him under 0. 21 B. 2 cannot, 
according to the High Court of Madras,^ be treated as satisfaction of the decree even in 
part. This view is based on the ground that a decree debt in favour of a firm or of a 
coparcenary is only one asset out of the numerous other assets and that one of the 
decree- holders cannot legally claim any definite share in the particular decree debt. 
The same High Court has also held that the fact that the decree- holder receiving 
payment is a partner or is the managing member of the joint family is not enough to 
clothe him with authority to act as the agent of the other decree- holders in receiving 
.such payment.® 1’he High Courts of Allahabad^ and Patna® and the »Tudicial Commis- 
sioner’s Court of Oudh® have, on the other hand, held that a karta of a joint Hindu 
family has legal authority to act on behalf of the family and that a payment to, or a 
certificate by him will bind the other decree-holders. It has been held b^ the High 
Court of Lahore^® and the Court of the Judicial Commissioner of Sind^^ that one 


(*30) AIR 1930 Lah 814 (815). (Shares can lie 
ascertained in execution.) 

*92) 15 Mad 343 (345). 

’05) 1 Nag L R 24 (30). 

[See (’06) 28 All 252 (255). (But payment to one 
of several executors who have jointly obtained 
a decree is not valid at all.)] 

Nole.^The Calcutta High Court has held that 
a judgment-debtor could not pay to a joint 
decree-holder as his share any amount: see (’28) 
AIR 1928 Cal 759 (760). 

See also (’35) AIR 1935 Oudh 313 (31G) : 11 
Luck lie. (Joint decree in favour of several 
mortgagees — One of them cannot give valid 
discharge.)] 

2. (*29) AIR 1929 T^ah 462 (463). 

(*15) AIR 1915 Lah 156 (155). (Discharge ^ven 
by managing member of joint Hindu family la 
.binding on the other members.) 

also (*35) AIR 1935 Nag 25 (27) : 31 Nag 
L R 271.] 

3. (*04) 26 All 334 (336). 

(’35) AIR 1935 Nag 25 (28) : 31 Nag L R 271. 
’23) AIR 1923 All 494 (495) : 45 All 401. 

’04) 26 All 318 (820). 

’66) 1 Agra Misc App 16 (17). 

•73) 5 N W P H 0 R 16 (17). (One of the joint 
decree-holders forgoing right to execute the 
decree — Others are not bound by the com- 
promise.) 

’98) 1898 Bom P J 47. 

’30) AIR 1980 Cal 78 (79). (Extent of shares can 


be ascertained in execution.) 

(’88) 9 Cal 831 (837). (Do.) 

(’79) 4 Cal L Rep 70 (72). 

(’35) 62 Cal L Jour 660 (562). 

(’06) 1906 Pun Re No. 34, p. 124. 

(’25) AIR 1925 Pat 822 (823). (But may certify as 
to his share.) 

[See also (’19) AIR 1919 Mad 123 (126). (Where 
payment is in fact made to all, certificate by one 
only will bind all.)] 

[But see (’74) 22 Suth W R 77 (78). (Certifica- 
tion of satisfaction of the whole decree by some 
of the joint decree-holders is binding on all the 
decree-holders unless fraud is proved.)] 

4 . (’04) 26 All 334 (336). 

5. (’17) AIR 1917 Mad 988 (989). 

(’84) AIR 1934 Mad 330 (833) : 57 Mad 696. 

(’25) AIR 1926 Mad 280 (282, 233). 

[But see (’13) 21 Ind Cas 177 (178) (Mad). 
(There was no joint decree within the meaning 
of this rule but as regards the decree of the 
joint family the discharge of the decree given by 
the manager of the family is valid.)] 

6 . (’17) AIR 1917 Mad 988 (989). 

(’34) AIR 1934 Mad 330 (883) : 57 Mod 696. 

7. (’18) 19 lud Gas 645 (646) : 35 All 380. 

8 . (’27) AIR 1927 Pat 829 (880). 

9. CIS) 20 Ind Cas 457 (458) : 16 Oudh Cas 146. 
[See also (’08) 11 Oudh Cas 246 (247).] 

10. (*27) AIR 1927 Lah 885 (887). 

11 . (’26) AIR 1926 Sind 167 (169). 
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partner is the agent of the others and that where a decree is obtained in the name of 
a firm, one of the partners can receive the entire money due under the decree and 
certify the payment. 

Although a payment to one of two joint decree, holders of the whole decree 
amount does not, even when certified, absolve the judgment.debtor from liability to 
the other decree-holder, such decree-holder is not bound to proceed against the 
judgment.debtor in execution, but may sue to recover his share from the other 
decree-holder.^^ 

See also Note 8 to Order 21 Buie 1, a7ite. 

9. Defeotive applioation under the Rule, if can be amended. — It has 

been held by the High Court of Patna in the undermentioned case^ that where in an 
application for execution of a decree by one of several joint decree-holders, it is not 
stated that the application is for the benefit of all the decree- holders, the application 
is invalid and cannot bo allowed to be amended. It proceeds upon the view that the 
requirements of this rule go to the root of the execution of the decree and that while 
Buie 17 of this Order empowers the Court to allow a defect in the requirements of 
Buies 11 to 14 to be amended, it does not include this rule. But the High Court of 
Allahabad^ has taken a contrary view that there is nothing in Buie 17 which deprives 
the Court of its powers to allow amendments in relation to matters required to be 
mentioned by this rule. The Calcutta High Court also holds a similar view.® 

10. Appeal. — The question whether an appeal lies from an order passed 
under this rule depends upon the consideration whether the question decided is one 
within Section 47 of the Code. Thus, an order allowing or refusing execution in favour 
of one of the decree-bolders when an objection is raised by the judgment.debtor is one 
falling under Section 47 and, therefore, appealable as a decree.^ But no appeal will 
lie against an order refusing to allow execution in favour of one joint decree-holder on 
the objection of another joint decree-holder® or against an order protecting the interests 
of the non-applying decree-holder.® 

11. Limitation. — An application for execution by one of several joint 
decree-holders is an application in accordance with law and will afford a fresh starting 
point of limitation under Article 182 of the Limitation Act.^ It has been held by the 
High Courts of Calcutta, Bombay and Madras that although this rule does not allow 
one of such decree-bolders to apply for partial execution of a joint decree, yet such an 


12. (*06) 29 Mad 183 (188). 

(•28) AIR 1928 Mad 800 (803). (Plaintiff is entitled 
to interest from date of plaint and not from the 
date of receipt of such amount by defendant.) 

Note 9 

1. (»19) AIR 1919 Pat 286(288) : 4 Pat L Jour 575. 

2. (*30) AIR 1930 All 188 (191). 

[See also (*67) 7 Suth W R 535 (530). 

(*89) AIR 1939 Mad 278 (280) : ILR(1939) Mad 
838. (Defective application not stating expressly 
that applicant is only one of the decree-holders 
can be allowed to bo amended.)] 

3. (»36) 39 Cal W N 1144 (1145). 

Note 10 

1. (*94) 17 Mad 894 (394). 

(*07) 2 Mad L Tim 807 (809). 

(*98) 1898 Pun Re No. 28, p. 86. 

2. (*99) 28 Bom 628 (625). 


(»72) 17 Suth W R 136 (136). 

(•72) 17 Suth W R 415 (415). 

(•24) AIR 1924 Mad 518 (519). (But if the Court 
purports to pass an order under S. 47 of C. P. C. 
an appeal lies.) 

3. CSO) 5 Cal 592 (598). 

Note 11 

1. (*26) AIR 1926 Pat 160 (161). 

(•22) AIR 1922 Pat 597 (597) : 1 Pat 609. (Appli- 
cation though defective saves limitation.) 

(•84) AIR 1984 Bom 216 (218, 219) : 58 Bom 428. 
(•79) 4 Cal 605 (606). 

(•34) AIR 1984 Bom 216 (218, 219) : 58 Bom 428. 
(•74) 22 Suth W R 468 (468). 

(•69) 11 Suth W R 421 (421). 

(•67) 8 Suth W R 100 (101). 

(•66) 6 Suth W R Miso 59 (59). 

(1864) 1 Suth W R Misc 1 (2). 

[See also CSS) 13 Cal L Rep 18 (22).] 

30PC. 124. 
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application may keep alive the right to execute the decree.^ But the High Court of 
Allahabad and Judicial Commissioner’s Court of Oudh have taken the contrary view 
that such an application is not one in accordance with law and, therefore, will not save 
limitation.^ 

Where there is a decree in favour of two or more joint decree-holders and one 
of them is a minor, can the minor decree-holder apply to execute the decree on behalf 
of aZZ, more than threo years after the last starting point of limitation but within 
three years of his attaining majority? There is a conflict of opinion on this question. 
It has been held by the High Courts of Allahabad,^ Bombay,® Calcutta® and Lahore^ 
that the ex-minor decree-holder can apply to execute the whole decree, even though 
the other decree-holders would be barred by limitation. But the High Court of 
Madras® has held that the decree cannot be executed as a joint decree. See Section 7 
of the Limitation Act. 


R. 1 6. [S. 232.] Where a decree or, if a decree has been 

AppUcation for exe- P^ssed jointly’ in favour of two or more persons, 
cution by transferee of the interest of any decree-holder in the decree is 

transferred^ by assignment in writing^ or by 
operation of law,® the transferee may apply for execution of the 
decree to the Court which passed it; and the decree may be 
executed*^ in the same manner and subject to the same conditions'^ 
as if the application wore made by such decree-holder ; 

Provided that, where the decree, or such interest as afore- 
said, has been transferred by assignment, notice^^ of such application 
shall be given to the transferor and the judgment-debtor, and the 
decree shall not be executed until the Court has heard their 
objections^® (if any) to its execution ; 

Provided also that, where a decree for the payment of 


2 . (*28) Am 1928 Cal 861 (862). 

’91) 15 Bom 242 (244). 

’99) 26 Cal 888 (890). 

(•76) 26 Suth W R 70 (70). 

(’71) 16 Suth W R 267 (268). 

(■71) 16 Suth W R 29 (80). 

(’71) 15 Suth W B 449 (450). 

(’77) 8 Mad 79 (81). 

(’66) 6 Suth W B Migo 76 (77). 

3. (’76) 1 AU 231 (284). 

(’81) 4 All 72 (74). 

(’26) AIR 1926 Oudh 605 (605) : 2 Luck 259. 

[See also (’84) Am 1984 Pesh 40 (42). (Where 
some out of several decree-holders apply for 
execution on their own behalf and during the 
pendency of such application the others also 

tfe two applications cannot be consid^d to 
suppiement each other in order to extend limi- 
tation.)] 


[See however (’85) 7 All 282 (283). (If not 
objected to by judgment-debtor, subsequent 
application will not be barred.)] 

4 . (1900) 22 All 199 (204). (Overruling 1884 All 
W N 68.) 

5 . (’96) 20 Bom 388 (885). 

(’04) 6 Bom L R 647 (648). 

6. (’01) 28 Gal 465 (468). 

(’08) 7 Cal L Jour 308 (309). (Joint and several 
decree.) 

(’87) 14 Cal 50 (54, 55). 

7. (’81) AIR 1931 Lah 6 (6). (Original decree- 
holder deceased — Application for execution of 
the whole decree by one of his sons who was a 
minor after attaining majority.) 

8. (’02) 25 Mad 481 (485) (FB). (The ez-mlnor 
decree-holder can execute the decree q^ua hia 
interest.) 

(’90) 13 Mad 286 (241). 

[See also (’05) 28 Mad 479 (485).] 
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money against two or more persons has been transferred to one 
of them,^® it shall not be executed against the others. 

[ 1877 , 8 . 232 ; 1859 , 8 . 208 .] 

Local Amendments 

CALCUTTA 

In the first proviso cancel the words “and the decree shall not be executed 
until the Court has heard their objections (if any) to its execution” and substitute 
therefor the following words : 

“and until the Court has heard their objections (if any) the decree shall not 
be executed provided that if, with the application for execution, an affidavit by the 
transferor admitting the transfer or an instrument of transfer duly registered be filed, 
the Court may proceed with the execution of the decree pending the hearing of such 
objections.” 

LAHORE 

In the first proviso omit the words “and the judgment-debtor and for the 
word “their” substitute the word “his.” 

NAGPUR 

After the words, “which passed it,” insert the words “or to any Court to 
which it has been sent for execution.” 

N.-W,F.P. 

For the first proviso, substitute the following proviso : 

“Provided that where the decree, or such interest as aforesaid, has been 
transferred by assignment, notice of such application shall be given to the transferor ; 
and unless an affidavit by the transferor admitting the transfer is presented with the 
application, the decree shall not bo executed, until the Court has heard his objections 
(if any) to its execution.” 


PATNA 

Add the words “or to the Court to which the decree has been sent for execution, 
as the case may be” after the words “to the Court which passed it;” 

Delete the words “and the judgment-debtor” from the first proviso, and in the 
said proviso after the word “transferor,” insert the words “unless an affidavit of the 
transferor admitting the transfer is filed with the application,” and substitute the 
word “his” for the word “their” and the word “objection” for the word “objections”. 
RANGOON 


For the first proviso, substitute the following, namely ; 

“Provided that, where the decree, or such interest as aforesaid, has been 
transferred by assignment, notice of such application shall be given to the transferor ; 
and, unless an affidavit by the transferor admitting the transfer is filed with the 
application, the decree shall not bo executed until the Court has heard his objections 
(if any) to its execution.” 

Synopsis 


1. Legislative changes. 

2. Decree. 

3. Where a decree has been transferred. 

4. Transfer by assignment in writing. 

5. Transfer by operation of law. 

6. Benamidar. 

7. Part transfer of a decree. 


8. Pledge of decree. 

9. Assignment of rent decrees under the 

Tenancy Acts. 

10. Transfer, when takes effect. 

11. Rights of the transferee. 

12. Application for execution must be made 

to the Court which passed the decree. 
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13. Award. 

14. Notice to transferor and judgment-debtor. 

15. Objections to be heard. 

16. Transfer of decree for payment of money 
against two or more persons to one of 
them. 

17. '^Decree for the payment of money.** 

18. Attachment of decree by co- judgment- 

debtor. 


19. Application for substitution by transferee* 

20. Transfer of decree against company in 
liquidation. 

21. Equities enforceable against the original 

decree-holder. 

22. Appeal. 

23. Suit by assignee for declaration of right 

or for refund of price. 


Other Topics ( miscellaneous) 


Application by transferee — Whether a step-in-aid 
of execution. See Note 19. 

Application by a transferee from the original 
transferee. See Note 12. 

Assignment of decree ponding execution. See 
Note 19. ^ 

Death of decree-holder — Legal representative 
must apply for fresh execution. ^ Note 19. 

‘‘Decree-holder," moaning of. See Note 3. 

"May bo executed" — Discretion of Court. See 
- Note 11, 

Principle of rule. See Note 8. 


Person entitled to assignment of decree — Whe- 
ther can apply before assignment. See Note 4. 

Registration of assignment — Whether necessary. 
See Note 4. 

"Subject to the same conditions." See Note 21. 

"The interest of any decree-holder." See' Note 8. 

"The transferee may apply for execution." See 
Note 11. 

Transferee of maintenance decree — Whether can 
apply. See Note 8. 

Transfer of property dealt with by decree — 
Whether transfer of decree. See Note 8. 


1. Le^ifilatiire changes. — 

1. The words "or, if a decree has boon passed jointly in favour of two or more 
persons, the interest of any decree-holder in the decree,” are new. See Note 7, infra, 

2. The words "if that Court thinks fit” which occurred in the old Section 232 

before the words "the decree may be executed in the same manner ” have been 

omitted. See Note 11, infra. 


3. The words "decree for money” in the second proviso have been changed into 
"a decree for the payment of money ” See Note 17 infra. 


2. Decree. — The provisions of this rule in the first paragraph as well as in the 
first proviso are not restricted to money decrees, but apply to mortgage decrees also. 
As to the applicability of the second proviso, see Note 17, infra, 

3. Where a decree has been transferred. — The principle of this rule is 
that no one can execute a decree except the decree- holder or a person to whom the 
decree has been transferred by assignment in writing or by operation of law.^ A third 
person cannot, therefore, apply for execution of a decree unless there is a transfer to 
him of the decree by the original decree-holder.’ Where on the death of A, the plaintiff 
in a suit, bis widow B continues the proceedings as his legal representative and obtains 
a decree, C claiming to be the real heir of A cannot apply to execute the decree inasmuch 
as there is no transfer of the decree by B in his favour.’ The rule is, however, intended 
primarily for those cases where the applicant for execution does not appear as decree- 
holder in the decree and he applies for execution on the basis of a transfer of the decree;^ 
it does not, therefore, apply where the applicant is one whose name is already in the 
decree as one of two persons in whose favour the decree has been passed and who 
claims on the death of the other decree-holder to execute the decree as the surviving 
decree-holder.’ 

Order 21 Rule 16 — • Note 3 in the mortgage decree and he cannot execute 

1. (’22) AIR 1922 All 98 (99). it.) 

(’87) AIR 1987 Nag 30 (30) ; I L R (1937) Nag 2. ’77) 2 Cal 827 (884) : 4 Ind App 66 (PC). 

82. (A advancing money to R to be lent by latter 3. (’77) 2 Oal 827 (884) : 4 Ind App 66 (PC)* 
to C-^executing mortgage in favour of B and B 4. |’88) AIR 1988 Pat 462 (464) : 17 Pat 996. 
obtaining decree on mortgage— A has no interest 5. (’82) 18 Pat L Tim 579 (580, 581). 
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A transfer in writing of the property dealt with by the decree is not a transfer 
of the decree itself and the transferee cannot apply under this rule.^ It has, however, 
been held by the High Court of Bangoon^ that it is a matter of construction of the deed 
of transfer whether the decree also was intended to be transferred by the transfer of 
the property, and the words of the rule relating to the transfer of a decree cannot be 
construed so as to apply to a case where there was no decree in existence at the time 
of the assignment. The assignee of a decree to be subsequently passed cannot apply for 
execution under this rule.^ Thus, a person who obtains a transfer, pending suit, of the 
property forming the subject-matter of the suit is not entitled to execute the decree 
subsequently passed unless his name has been substituted in place of his vendor under 
0. 22 B. 10.® Similarly, the assignee of a preliminary decree who has not taken steps 
to be impleaded in the suit cannot apply to execute the final decree in the suit.^® 

The High Court of Bombay has, however, held in the undermentioned case\^ 
that the effect of the transfer was, in equity, to vest in the transferee, the interest in 
the decree which was afterwards obtained and that the decree must be taken to have 
been transferred by operation of law. The High Court of Bangoon^® has dissented from 
the above reasoning of the High Court of Bombay and has held that the words “by 
operation of law” cannot be invoked so as to make an assignment in writing, an 
assignment by operation of law. 

When a decree is assigned, what is really transferred is not the decree alone, but 
the interest of the decree-holder in the decree as may be finally determined. Therefore, 
an assignment of the decree of the trial Court carries with it the right to execute the 
decree passed in apjKjal.^^ 

It has been held by the High Court of Calcutta in the undermentioned caso^* 
that the transferee of a decree for future maintenance is entitled to apply for execution 
in respect of the amounts that fall due from time to time and that Section 6 of the 
Transfer of Property Act will not apply when the cause of action has merged in the 
decree. But the High Court of Madras^^ has held that only that portion of the 
maintenance decree which related to the arrears of maintenance already accrued due 
can legally be transferred. 

4. Transfer by assignment in writing. — An assignee of a decree under an 
oral transfer has no locus standi to apply for execution under this rule.^ In order to 


[See also (’38) AIR 1938 Pat 462 (464) ; 17 Pat 
206. (Whole a preliminary decree for mesne 
profits is assigned pending an inquiry into the 
mesne profits, and the assignee is substituted 
and gets a final decree passed, an application 
by him to execute that final decree is not 
governed by Order 21 Rule 16 or the provisos 
thereto.)] 

6. (’27) AIR 1927 Mad 240 (241). 

(’08) 30 All 28 (30). 

(’86) 7 All 107 (110). (Purchaser from pre-emptor 
decree-holder.) 

(’22) AIR 1922 All 98 (99). (Transfer after decree 
but pending appeal.) 

(’24) AIR 1924 Bom 426 (427). 

(’20) AIR 1920 Lah 324 (825). 

(’08) 82 Bom 181 (184). 

7. (’30) AIR 1980 Rang 808 (811, 812). 

8. (’07) 17 Mod L Jour 891 (892). 

(’16) AIR 1916 Mad 1202 (1202). (17 Mad L Jour 
812, Followed.) 

(’24) AIR 1924 Oal 661 (666) : 61 Cal 708. 


(’26) AIR 1926 Bom 406 (406, 407). 

(’27) AIR 1927 Sind 78 (83) : 22 Sind L R 1. 

9. (’24) AIR 1924 Ual 661 (665) : 51 Cal 703. 
(Dissenting from AIR 1921 Cal 74.) 

(’32) AIR 1932 Cal 4.39 (439) : 59 Cal 297. 

(’22) AIR 1922 Pat 663 (564). (Section 146 can- 
not bo invoked as it is subject to this rule.) 

10. (”26) AIR 1926 Mad 1129 (1129). 

(’17) AIR 1917 Mad 844 (845). (The applicant 
may, however, be directed to amend the petition 
as one under Order 22 Rule 10.) 

11. (’87) 11 Bom 500 (612). 

12. (’80) AIR 1930 Rang 308 (311). 

13. (’18) AIR 1918 Mad 279 (280). 

[See also (’97) 7 Mad L Jour 227 (228, 229). 
(And a satisfaction entered on the decree, made 
subsequent to the assignment is binding on 
him.] 

14. (’10) 6 Ind Cas 826 (829) ; 88 Cal 13. 

18. (’09) 8 Ind Cas 444 (444, 44.5) : 83 Mad 80. 

Note 4 

i. (’91) 15 Bom 807 (809). 
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0.21 R«16 enable a transferee to apply, the transfer must be effected by an instrument in 
Notes 4-6 writing? A mere contract for sale of a decree without an assignment in writing in 
favour of the imrcliaser is not enough.® The High Court of Patna^ has held that a 
release of his rights by a decree-holder in favour of another does net operate as an 
assignment. But the High Court of Allahabad® has hold that a release may operate as 
an assignment of the decree. 

It has been held by the High Courts of Allahabad, Calcutta and Lahore that a 
decree for sale of immovable property is itself not immovable property and, therefore, 
an assignment of such a decree does not require to be registered.® But the High Court 
of Bombay has taken a contrary view.^ In any view a personal decree against a 
defendant is transferable without registration even though the decree may be a 
mortgage decree as against the other defendants.® 

The rule does not require any particular form of writing.® In the under- 
mentioned case,^® an order of the Court acting on behalf of the decree-holders and 
directing the sale of the decree by auction to the highest bidder, was held sufficient to 
constitute an assignment in writing for the purposes of this rule. But, the assignment 
of certain funds recoverable under a decree is not an assignment of the decree?^ 

5. Transfer by operation of lav. — Ordinarily transferees by operation of 
law would include the following persons^ : 

(1) In the case of a deceased decree-holder, his legal representatives. 

(2) In the case of an insolvent debtor the Official Assignee or Official Receiver. 

(3) The purchaser of a decree at a court-sale. 


(’86) 9 Bom 179 (181). 

(’24) AIB 1924 Cal 6G1 (G62) : 51 Cal 703. 

(’12) 16 Ind Caa 807 (807) (Mad). 

(’12) 18 Ind Cas 78 (79) (Mad). 

2. (’16) AIR 1916 PC 147 (147) : 43 Cal 990 : 48 
Ind App 108 (PC). 

(’34) AIR 1934 Luh 328 (329). (A mere receipt 
acknowledging payment of money therefor is 
not enough.) 

(’84) 1884 All W N 89 (39). (In life-time of 
father, son not competent to apply in the absence 
of assignment in writing.) 

(’39) AIR 1939 Bom 84 (87). (But an agreement 
to transfer a decree need not in writing.) 

(’25) AIR 1925 Oudh 417 (417,418) : 29 
Oudh Cas 98. (Assets of decree*holdor bank 
transferred to another.)] 

3. (’16) AIR 1916 P 0 147 (148) : 48 Cal 990 : 43 
Ind App 108 (PC). 

(*25) AIR 1925 Bom 472 (472). (Similarly, a person 
entitled to obtain an assignment of a decree 
under another decree cannot apply.) 

4. (’27) AIR 1927 Pat 170 (171). 

5. (’38) AIR 1933 All 188 (189). 

6. (’13) 21 Ind Cas 462 (463) : 35 All 524. 

(’91) 13 All 89 (91, 92). 

(’96) 23 Cal 450 (453, 454). 

(’08) 12 Cal W N 625 (627). 

(’28) AIR 1928 Lah 70 (71). 

[But see (’88) 9 Cal 839 (842). (Entitled to cxc- 
cute it only as a money decree.)] 

7. (’75) 1 Bom 267 (268), 

8. (*28) AIB 1928 Mad 142 (142). 

9. (’86) AIR 1936 Mad 548 (545). 

(’89) AIB 1989 Bom 221 (225) : ILB (1939) Bom 


271. (Decree obtained by sons — In suit by father 
against sons for declaration of his title to decree, 
joint application signed by both parties stating 
that sons had no objection to surrender decree to 
father and requesting Court to pass a decree for 
father declaring his title to that decree— Writing 
held amounted to assignment of decree.) 

10. (’36) AIR 1936 Mad 543 (546). Anything in 
writing which transfers a decree and clearly 
shows that the intention was to assign the de- 
cree is sufficient.) 

11. (’37) AIB 1937 Cal 570 (572). 

Note 5 

1. (’24) AIR 1924 Cal 661 (662, 663): 51 Cal 703. 

(’38) AIR 1983 Bom 367 (368) : 57 Bom 613. 

(’84) AIR 1934 Mad 471 (472). 

(’77) 2 Cal 327 (834) ; 4 Ind App 66 (PC). 

(’08) 81 Mad 77 (79). (Ejogal representative.) 

(’12) 13 Ind Cas 824 (326). (Purchaser of decree 
in court-sale.) 

(1900) 4 Cal W N 785 (787). (Decree in favour of 
insolvent transferred to surety on annulment of 
adjudication.) 

(’.36) AIR 1936 Mad643 (643). (The words “opera- 
tion of law” apply to cases where the decree has 
lieen transferred from one to another by way of 
Buccession or where there is bankruptcy or any 
similar event which has the effect in law of 
bringing about such a transfer.) 

[See (’30) AIR 1930 Cal 614 (616) : 57 Cal 1187. 
(Legal representative.)] 

[See also (’89) AIB 1939 Bom 221 (224) : IL B 
(1989) Bom 271. (The transfers “by opeiaUon of 
law” are obviously intended to be confined to 
testamentary and intestate succession, forfeltiire, 
insolvency and the like.)] 
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The following are also some of the instances of transfer by operation of law : 

(1) A obtains a decree against X, B, his son, sues A for partition and obtains a 
decree for l/5th share of the decree obtained by A. B is entitled to apply for execution 
as transferee by operation of law.^ 

(2) A, a trustee, obtained a decree for rent against certain tenants. A filed 
another suit and obtained therein a declaration that the trust was incapable of being 
executed. It was held that thereafter the original owner of the properties could apply 
to execute the decree for rent without actual assignment.® 

(3) Where, on the revocation of a probate of a will, the minor son of the 
testator succeeds to.tho estate, he is entitled to execute the decree obtained by the 
executrix."* 

(4) A mortgagee who has obtained a final decree for foreclosure against the 
mortgagor who in turn has obtained a decree for possession of the immovable properties 
comprised in the mortgage, is an assignee by operation of law.® 

(5) Where a mortgage is foreclosed and a pre-emptor obtains a decree for 
pre-emption of the same properties, he is a transferee of the foreclosure decree.® 

(6) A holder of a certificate of administration granted under Section 3 of the 
Bombay Eegulation VIII of 1827 is a transferee by operation of law.^ 

For other instances, see the undermentioned cases.® 


The words ‘operation of law* cannot apply to a case where a person has become 
the owner of a decree by some transaction inter vivos.^ If a decree obtained by a 
member of a joint Hindu family is allotted to another member at a family partition, 
the latter is not a transferee by operation of law and, therefore, must get an assignment 
in writing from the decree-holder to enable him to apply under this rulo.^® The High 
Court of Lahore has held in the undermentioned case^^ that where three brothers 


obtained a joint decree in their favour and at a family partition the decree was allotted 
to the share of one of the brothers, he could apply under this rule to execute the whole 
decree and that Kule 16 mite would not apply to such a case. A person does not 
become a transferee by operation of law from a decree -holder by merely obtaining 
another decree against him.^® Thus, wliore B, the widow of G, obtained a decree in 
respect of a debt duo to the estate of 0 and in a separate suit against E, D obtained a 
declaration that ho was adopted to G, and that he was entitled to his estate, it was 
held that D was not an assignee by operation of law and was not therefore entitled to 


2 . (’91) 14 Mad 2.52 (254). (Reversing 13 Mad 347.) 
[See also (’02) 12 Mad h Jour 348(349). (Person 
becoming entitled under a decree to execute 
another decree.) 

(’09) 1 N W P II C R 31 (34).] 

3 . (’24) AIK 1924 Pat 343 (345). 

4 . (’89) 16 Cal 347 (349). 

[See also (‘09)1 Ind Gas 57 (58) (Cal). (Minor bene- 
ficiary attaining majority — Authority of exe- 
cutor terminat^— Beneficiary is a transferee.)] 

5. (’05) 1 Nag L R 49 (51). 

6. (’27) AIR 1927 Oudh 858 (359) : 2 Luck 710. 

7 . (’87) II Bom 868 (370). 

8. (’85) AIR 1936 Bom 298 (302) : 59 Bom 417. 
(Decree obtained by Hindu widow as representing 
husband’s estate— Widow’s conversion and re- 
marriage— Widow ceases to represent husband's 
estate — Husband’s next heir is transferee of 
decree by operation of law.) 


(’38) AIR 1938 All 256 (258): ILR (1938) All 425. 
(A, manager of joint family, missing and lost for 
a numl)er of years — His eldest son as manager 
is entitled to apply for execution of decree passed 
in favour of joint family.) 

(’40) AIR 1940 Mad 89 (90) : .50 Mad L W 605 
(606). (Hindu father, solo decree- holder— Decree 
devolving on sons on father’s death — Sons are 
transferees of the decree by operation of law — 
They are not holders of the decree who can apply 
for execution without recognition by the Court 
which passed the decree.) 

9. (’86) AIR 1936 Mad 543 (544). 

10 . (*12) 16 Ind Gas 807 (807) (Mad). 

(’ll) 9 Ind Gas 849 (349) (Bom). 

(’85) 1885 Bom P J 196 (196). 

11. (’38) AIR 1988 Lah 432 (482, 433). 

12 . (’26) AIR 1926 Pat 320 (820) : 6 Pat 511. 
(A obtaining decree under S. 69, B. T. Act 
against tenant regarding land X— B obtaining 
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0.21 R.16 execate the decree obtained by BP The only course open to in such a case is either 
Notes 6-6 to apply in execution of his own decree for the appointment of a receiver of B*8 
decree or to follow the procedure laid down in Eule 53, infra, if the decree in his 
favour gives liiin the right to proceed in accordance with that rule.^* Similarly, it has 
been held that a person in whose favour a decree has been passed declaring his title to 
a certain decree previously passed is not a transferee of the decree by operation of law.^^ 

The Official Liquidator of a company is merely an agent of the Court for the 
purposes of the liquidation of the company ; he is not a transferee of any decree that 
may have been passed in favour of the company.^® 

6. Benamidar. — A obtains a decree against B and transfers it to C benami 
for D. It has been hold by the High Court of Calcutta^ that D is the person entitled to 
execute the decree, that C, not being the real transferee, cannot apply under this rule, 
and that a mere application by him for execution cannot be held to be one in 
'^accordance with law'* for the purposes of limitation, but that it will be one in 
"accordance with law" if, with the permission of the Court, he is allowed to execute 
the decree? On the other hand, the High Courts of Madras,® Lahore^ and Patna® and 
the Judicial Commissioner's Court of Sind® have held that the "transferee" referred to 
in this rule is the transferee named as such in the transfer, and that the real owner is 
not entitled to apply. The High Courts of Allahabad^ and the Chief Court of Lower 
Burma® have also held that the benamidar is entitled to apply, without deciding 
whether the real owner can or cannot do so. The Calcutta High Court also has held 
in a recent case, a similar view.® 

Where the transferee of a decree dies and thereupon his heirs and a person 
alleging that the transferee was only a benamidar for him apply separately to execute 
the decree, the Court has got power under Section 47, sub-section (3) to enquire who is 
the representative of the deceased and tlio question of benami can’ be gone into in 
execution proceedings.^® 

Where the decree itself is obtained by a benamidar, the Chief Court of Oudh^^ 


decree against A in respect of the same land — 
B is not transferee of A*s decree.) 

(’84) AIR 1934 Mad 471 (472). (Decree declaring 
that assignment of another decree is benami for 
plaintiff— Declaratory decree does not operate as 
assignment in writing or by operation of law— 
He must have obtained a decree for compulsory 
assignment under Order 21 Rule 34.) 

13. (’33) AIR 1983 13om 367 (368) : 67 Bom 613. 
[See also (*34) AIR 1984 Mad 471 (472).] 

14. (’83) AIR 1933 Bom 367 (368) : 57 Bom 513. 

15. (’39) AIR 1939 Bom 221 (223): ILR(1939)Bom 
27 1 . (N or does the decree ipso facto constitute an 
assignment. At best, it creates a right to obtain 
an assignment of the decree— A person who 
obtains a right to obtain an assignment of a 
decree or the monies recoverable thereunder is 
not a transferee “by operation of law.’’) 

also (’37) AIR 1937 Oudh 471 (473): 13 Luck 
649. (Decree for A against B — C subsequently 
obtaining decree against .4 and declaration that 
he was entitled to part of decretal amount 
recoverable by A from B — C held was not 
transferee by operation of law.)] 

16. (’36) AIR 1936 Lah 162 (163). 

Note 6 

1. (’89) 16 Cal 865 (868). 


(’63) 9 Cal 633 (684). 

(’79) 6 Cal L Rep 268 (256). 

2. (’93) 20 Cal 388 (395, 896). 

(’76) 19 Suth W R 265 (260). 

3. (’25) AIR 1925 Mad 701 (702) : 48 Mad 553. 
(Dissenting from 21 Mad 388.) 

(’34) AIR 1934 Mad 471 (471). 

(’18) AIR 1918 Mad 74 (75). 

(’35) AIR 1936 Mad 140 (141). 

(’39) AIR 1989 Mad 210 (214) : ILR (1939) Mad 
1004. 

[See also (’07) 6 Mad L Jour 31 (32).] 

4. (’27) AIR 1927 Lah 110 (110) : 8 Lah 36. 

5. (’38) AIR 1938 Pat 457 (459) : 17 Pat 223. 
(The mere fact that the real assignee gets a decree 
in a suit declaring that he is the real owner of 
the decree or the real assignee cannot entitle him 
to apply in execution or make his application 
one in accordance with law.) 

6 . (’30) AIR 1930 Sind 1 (2). 

7. (’16) AIR 1915 All 264 (265) : 37 All 414. 

8. (’20) AIR 1920 Low Bur 116 (120) : 10 Low 
BurRnl280. 

9. (’85) 168 Ind Gas 618 (619) (Cal). 

10. (’27) AIR 1927 Mad 908 (905, 907) : 51 VsA 
219. 

11. (’31) AIB 1981 Oodb 69 (69). 
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has held that the henamidar has the right to execute the decree. The High Court 
of Oalcutta^^ is, on the other hand, of opinion that he cannot so apply and that his 
application will not, therefore, be one in accordance with law. 

7. Part transfer of a decree* — Under Section 232 of the old Code it was 
held that the transferee of the interest of any one of several joint decree-holders in the 
decree could apply to execute the decree.^ This principle has been given effect to in 
the present Code by adding in this rule the words “or if a decree has been i)a88ed 

jointly in the decree** (see Note 1 supra). Similarly, there is nothing in this 

rule or elsewhere which prohibits the transferee of a portion of the decree from 
applying under this mle.^ The only qualification in such a case is that the transferee 
is in the position of a joint decree-holder and can execute the decree only subject to 
general provisions of law analogous to Rule 16 supra? But the High Court of Bombay 
has, in the undermentioned case,^ taken the contrary view that a transferee of a part of 
a decree is not entitled to execute his part of the decree, nor even the whole decree, 
since he cannot bo regarded as a joint decree- holder. See also Notes to 0. 21 R. 15. 

8. Pledge of decree* — The transfer of a decree by way of a mortgage is an 
“assignment in writing** of a fractional interest in the decree and the mortgagee is, 
therefore, entitled to apply under this rule.^ 


9* Aseignment of rent deoreee under the Tenancy Acts* — Section 148, 
clause (o) of the Bengal Tenancy Act (VIII of 1885) provides that, notwithstanding 
anything contained in Section 232, Civil Procedure Code (of 1882), an application for 
the execution of a decree for arrears of rent shall not be made by an assignee of the 
decree, unless the landlord’s interest in the land has become vested in him.^ The 


[See also ('28) AIR 1923 Mad 317 (817). (While 
benamidac'g apiilicalion was pending, real owner 
impleaded as a party.)] 

12 . (’14) 25 Ind Cas 555 (550) (Cal). 

[See also (’28) AIK 1928 Cal 835 (830). (Beal 
owner can apply.)] 

Note? 

1. (’90) 19 Mad 806 (307). 

(’87) 11 Bom 153 (158). 

(’86) 1886 Bom P J 287 (287). 

[But tee (’75) 24 Suth W B 11 (12). (Dissented 
from in 17 Cal 341).] 

2. (’90) 17 Cal 341 (843). 

(’20) AIB 1926 All 346 (348) ; 48 All 482. 

(’28) AIR 1928 Lah70(71). (Dissenting from AIR 
1919 Ijah 429). 

(’21) AIR 1921 Mad 599 (601) : 44 Mad 919. 
(Assignee of a portion of a decree allowed to con- 
tinue pending execution.) 

(’09) 8 Ind Oas 444 (444) : 33 Mad 80. 

(’13) 86 All 204 (200). (But the transferee is not 
entitled to apply for execution of a part of the 
decree.) 

[See also (’80) 6 Gal 592 (598). 

(’28) AIB 1928 Mad 713 (716) (FB). (Partial 
transfer of a decree is valid.) 

(’33) AIR 1988 Uh 478 (478). (Decree in favour 
of several persons — Assignment of decree by 
one of them — Assignment passes only interest 
of assignor decree-holder).] 

[But see (’20) AIB 1920 Lah 824 (825). (This 
rule does not contemplate a transfer of a part 


of a decree.) 

(’19) AIR 1919 Lah 429 (429) : 1917 Pun Re 
No. 15. (Dissented from in AIB 1928 Lah 70.) 
(’22) AIR 1922 All 101 (102). (Dissented from in 
AIR 1926 All .846.)] 

3. (’21) AIR 1921 Mad 599 (601) : 44 Mad 919. 

(’19) AIR 1919 Mad- 123 (126). 

(’18) 19 Ind Cas 304 (304) ; 35 All 204. (Transferee 
cannot apply for execution of the portion truus- 
ferred only.) 

(’74) 24 Suth W R 245 (246). (Must execute the 
whole decree.) 

(’73) 20 Suth W R 51 (51). (Court should protect 
the interest of others.) 

4. (’34) AIR 1984 Bom 59 (62) : 58 Bom 226. 

Note 8 

1. (’26) AIB 1926 All 346 (348) ; 48 All 432. (AIR 
1922 All 101, Dissented from.) 

(’29) AIR 1929 Cal 676 (679) : 57 Cal 549. 

(’09) 1 Ind Gas 535 (538) : 34 Mad 442. 

Note 9 

1 . (’31) 54 Cal L Jour 596 (.597, 600). (Cannot be 
executed even as a simple money decree.) 

(’13) 18 Ind Cas 689 (690) : 40 Cal 462. (Land- 
lord’s interest defined.) 

(’14) AIR 1914 P 0 111 (114) : 41 Cal 920 ; 41 Ind 
App 91 (P C). (The relationship of landlord and 
tenant must exist.) 

(’09) 26 Cal 176 (l78). 

(’97) 1 Cal W N 188 (184). 

(’97) 1 Cal W N 694 (094), 

(’02) C Cal W N 91 (91). 
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0i21 Ril6 word "assignee" in that Section refers only to purchasers for consideration and does 
NotMiKl not include a person in whom the legal estate is vested by an act of the owner, as for 
instance, a trustee, who has no independent interest in the property.^ It has been held 
in the undermentioned case^ that a Court executing a rent decree cannot refuse 
execution when the assignment had been recognised by the Court before the Tenancy 
Act came into force. 

A provision similar to that in Section 118 of the Bengal Tenancy Act has been 
made also by Section 198 (k) of the Orissa Tenancy Act (II of 1913). By Schedule II, 
List II of the Agra Tenancy Act (III of 1926) it is provided that no application for 
the execution of a decree shall be made by an assignee of the decree unless the 
assignor’s interest in the land to which it relates has become and is vested in such 
assignee. 

10. TransfePf when takes effect* — The transfer of a decree made by an 
instrument in writing takes effect from the date of such instrument, irrespective of its 
recognition by the Court on an application made to it under this rule.^ 

Illustrations 

1. A brought certain properties to sale in execution of a decree obtained by him against F, 
Pending execution proce^ings, A assigned his decree to 2) . • . Subsequently two days before 
sale, A reported that the decree had been satisfied by payment. D intervened and objected to the 
record of satisfaction being made. It was hold that if his transfer was true, he was a representative 
of A and the matter must be enquired into : Dwar Buksh v. Fatih Jafi, I. L. B. 26 Calcutta 250. 

2. M had obtained a money decree against H. B in execution of a decree obtained by him 
against M applied under 0. 21 B. 53 and recovered the amount due under M*s decree. Thereupon 
0, claiming under an assignment of the decree in writing from M prior to B*s attachment, 
sued B for the recovery of the money drawn by him. It was held that C*8 title to the decree was 
complete on the date of the assignment and therefore prevailed as against B*s attachment: 
Co-operative Town Bank ofPadigan v. Baman Chettiar^ I. L. B. 5 Bangoop 595 : A. 1. B. 1928 
Bangoon 25 (86). [Reversing A. I. B. 1927 Rangoon 55.] 


11. Rights of the transferee. — Section 232 of the old Code contained the 
words "and if that Court thinks fit, the decree may be executed.” It was, therefore, 
held that the executing Court had a discretion to allow or to refuse an application 
made by the transferee.^ Under the present Code, those words have been omitted and 
the transferee’s right to execution does not depend upon the discretion of the Court.^ 


[See (’09) 3 Ind Cas 324 (329) (Cal). (A case 
whore landlord’s interest vested by operation of 
law.)] 

2. (’99) 26 Cal 750 (757). 

3. (’87) 14 Cal 380 (381, 382). 

Note 10 

1. (’87) 9 All 46 (51). 

(’94) 16 All 483 (492). 

(’99) 26 Cal 250 (253). 

(’09) 3 Ind Cas 938 (939) : 33 Mad 62. 

(’09) 1 Ind Cas 353 (353) (Mad). (An attachment 
after date of assignment docs not prevent recog- 
nition of the transferee as such.) 

(’07) 2 Mad L Tim 93 (93). 

(’28) AIR 1928 Bang 25 (26): 5 Rang 595. (Revers- 
ing AIR 1927 Bang 55 on Letters Patent appeal.) 
(*28) AIB 1928 Sind 71 (73) : 26 Sind L B 153. 
(Asaigneo can prefer a claim against attachment 
after transfer.) 

[See also (’82) AIR 1982 Sind 164(164): 26 Bind 
L R 158. 


(’28) AIR 1928 Mad 478 (478) : 51 Mad 681. 
(Auction sale of decree in favour of company 
by liquidator — Deed of transfer after dissolu- 
tion— -Held valid.)] 

[But see (’80) 5 Cal 869 (870, 871).] 

Note 11 

1. (’91) 15 Bom 307 (309). 

(’85) 9 Bom 179 (181). 

(’93) 20 Cal 388 (395). 

(’88) 15 Cal 446 (448,449). 

(*71) 15 Suth W R 283 (283). 

(’70) 13 Suth W R 224 (225). 

(’70) 13 Suth W R 207 (207). 

(’68) 10 Suth W B 354 (355). 

(’67) 8 Suth W R 202 (202). 

(’96) 19 Mad 306 (307). 

(’85) 8 Mad 456 (468). 

(’89) 2 C P L B 45 (46). (And the Appellate 
Court will not interfere unless it is shown that 
the discretion is improperly exercised.) . u, > 

2. (’10) 6 Ind Cas 826 (828) : 88 Oal 18. 
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Where a transfer is recognized by the Court on an application under this rule, 
the transferee is entitled to execute the decree as if the application were made by the 
original decree-holder.^ The absence of consideration for the assignment of a decree 
is immaterial and will not deprive the assignee of his rights to execute the decree, 
provided the assignment is not a sham transaction.^ 

It has already been mentioned in Notes to 0. 21 E. 10 ante that the person 
appearing on the face of the decree as the decree-holder is the person entitled to 
execution. Therefore, where the transferee of a decree does not apply under this rule 
for execution, the executing Court is bound to allow execution at the instance of the 
transferor, even after the date of the transfer, till the transfer is recognized by the 
Court.® 


The assignee of a decree can transfer it to another although the name of such 
assignee has not been substituted on the record.® 

As to the right of the transferee to apply for execution, where the decree has 
been attached by the holder of a decree against the transferor, see Notes to 0. 21 11. 53, 
infra. 

Where an ex parte decree was assigned and the assignee did not take any step 
under this rule and thereafter on an application made by the defendant as against the 
original decree-holder alone the ex parte decree was set aside, it was held that the 
transferee could not proceed with the execution until he got an order cancelling the 
order setting aside the ex parte decree.^ 

See also Note 9 to 0. 21 E. 2. 


(•82) AIR 1932 Cal 439 (440) : 59 Cal 297. 

(’34) AIR 1934 Lah 648 (651) : l(i Lah 63. 

(*37) AIR 1937 Bom 366 (367): 1 1. R (1937) Bom 
691. 

3 . (’67) 7 Suth W R 205 (206). 

(’34) AIR 1984 All 209 (211) : 66 All 694. (Jiidg- 
mont-dcbtor cannot net np an uncertified pay- 
ment as against transferee also.) 

(’87) 11 Bom 153 (158). 

(’94) 16 All 133 (185). (Entitled to the benefit of 
attachment effected before transfer.) 

(’13) 18 Ind Cas 691 (694) (Mad). (Do.) 

[Sea also (’72) 4N WPHCR90(92). (Assignee’s 
name should be brought on record as a party.)] 

4 . (’28) AIB 1928 Mad 458 (159). 

(’19) AIR 1919 Mod 123 (125). 

5. (’17) AIR 1917 Mad 691 (692). 

(’33) AIR 1933 Lah 638 (639) : 14 Lah 744. 
(Decree handed over to trustee by decree-holder 
— No legal application by trustee under 0. 21, 
H. 16 — Joint application by decree-holder and 
trustee — Decree-holder can be allowed to execute 
docroo.) 

(’34) AIR 1934 Pesh 40 (43). 

(’83) AIR 1988 Sind 119 (120). 

(’15) AIR 1915 Mad 914 (915). (Injunction decree 
in respect of easement— Deoree-holder transfer- 
ring dominant tonomenti—-Decree.liolder allowed 
to execute after transfer.) 

(’91) 18 Oal 639 (641). 

(’69) 11 Suth W B 271 (271). 

(’81) AIR 1981 Lah 116 (117). 


(’24) AIR 1924 Lah 615 (616). (Pre-emption do- 

(’13) is Ind Cas 97 (98) : 16 Oudh Cas 70. 

(’21) AIR 1921 Low Bur 87 (89) : 11 Low Bur 
Rul 168. 

(’37) AIR 1937 Mad 605 (606). 

(’35) AIR 1936 Nag 230 (233, 284) : 31 Nag L R 
Sup 111. (Whether substitution of transferee’s 
name is accomplished by an order of the Court 
passed upon a separate application made by the 
transferee under O. 22 K. 10 or upon anapplica. 
tion by him for execution of the decree under 
0. 21 R. 16, C. P. C., is immaterial.) 

(’39) AIR 1939 Cal 482 (483). 

(*35) AIR 1935 Mad 383 (384). (Execution Court 
should regard only person in whose favour de- 
cree is drawn as entitled to execute it — Decree 
satisded — Transferee of decree-holder cannot 
execute it subsequently.) 

(’39) AIR 1939 Rang 245 (246) : 1939 Rang L R 
152. (There is no authority for the pro^ioBition 
th<at from the date of assignment of his decree 
the assignor dccroo-holdcr is precluded from exe- 
cuting the decree.) 

(’35) AIR 1935 All 1001 (1001). 

[See also (’35) AIR 1935 Bom 831(332). (A dar- 
khast regularly died by the decree-holder can- 
not come to an end because, ponding execution, 
the judgment-creditor has assigned his intorost 
in favour of another person.)] 

6 . (’86) 9 All 46 (51). 

(’17) AIR 1917 Mad 853 (854). 

7. (*16) AIR 1916 Oal 828 (324.). 


0.21 R.16 
Note 11 
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12. Applioatlon for execution must be made to the Court which passed 
the decree. — An application by the transferee of a decree under this rule can be 
entertained only by the Court which passed the decree ; the Court to which the decree 
has been transferred has no jurisdiction to entertain the satne.^ The reason is, as stated 
in Sheo Narain Singh v. Hurbans Lall, (1870) 14 W. R. 65 (66), that : 

“It would lead to the greatest difficulties, if in one Court one party was recognised as being 
the holder of, and having the control over, a decree, and at the same time in another Court 
another party was recognised as being in that position.'* 

Where, however, an application under this rule is made to the transferee Court 
and it recognises the transfer, it is only an irregularity which may be waived by 
acquiescence and if the judgment-debtor has, as a matter of fact, waived it, he cannot 
subsequently turn round and question the jurisdiction of the executing Court.^ 

As to whether a transferee can continue the execution proceedings initiated 
by the original decree*holder without a fresh application, see Note 19 infra. 

Where a decree is passed in favour of a company which afterwards goes into 
liquidation, the Official Liquidator is not a transferee of the decree and hence, he 
can apply for the execution of the decree to the Court to which the decree has been 
transferred for execution.^ 

See also the undermentioned case.^ 

13. Award. — A having obtained an award against B and filed it in Court, 
assigned the same to C. C applied to execute it under Section 16, Arbitration Act (IX 
of 1899) which provides that the award on being filed in Court, shall be enforceable 
as a decree. It was held that G could execute it and that the Court in which the award 


Note 12 

1. (1900) 27 Cal 488 (491). (If entortainod by 
transferee Court,.^the order is without jurisdic- 
tion and can be ^t aside in appeal — It is not 
cured by S. 99. Application is by transferee from 
the original transferee.) 

(*34) AIR 1934 Lah 648 (650) : 16 Lah 63. (Sec. 
tion 42 is subject to this rule.) 

(’03) 25 All 443 (445). (Application for rateable 
distribution to the transferee Court is bad.) 

(’79) 2 All 288 (283). 

(’72) 9 Bom H C R 46 (49). 

(’02) 29 Gal 285 (286). (Notice under this rule 
must also be issued by the executing Court.) 
(’70) 14 Suth W R 65 (66). 

(’81) AIR 1931 Lah 499 (499, 500). 

(’81) AIR 1931 Lah 690 (690, 691). (Transferee 
Court can entertain the objection that R. 16 has 
not been complied with b^ore transfer.) 

(’18) AIR 1918 Lah 211 (213) : 1918 Pun Re 
No. 92. (Sections 200 and 201, Companies Act 
of 1913, are subject to Order 21 Rule 16.) 

(’07) 17 Mad L Jour 300 (801). (But it may bo 
waived.) 

(’03) 26 Mad 258 (259). 

(’20) AIR 1920 Nag 174 (175). 

(’82) AIR 1932 Pat 168 (169) : 11 Pat 94. 

(’78) 2 All 283 (288). 

(’87) AIR 1987 Bom 365(369): I L R (1937) Bom 
691. (Notice cannot be issued by Court to which 
decree is sent for execution.) 

(’85) 89 Cal W N 961 (965). 

(’37) AIR 1937 Oudh 111 (112) ; 12 Luck 755. 
(D^ree transferred to another Court for execu- 


tion — Objection to execution by transferee of 
decree cannot be entertained by the transferee 
Court.) 

(*37) AIR 1937 Cal 81 (84). 

[See also (’33) AIR 1933 Mad 110 (111, 112). 
(Decree assigned after transfer to another Court 
— Application under R. 16 can be entertained 
by original Court before certificate of non-satis- 
faction is received — The original Court need 
not stay its hand.)] 

2. (’34) AIR 1934 Lah 648 (651) : 16 Lah 63. (27 
Cal 488 held to be not good law so far as it held 
that the order was without jurisdiction in view 
of the decision in the analogous case AIR. 1928 
P G 162 arising under Section 50.) 

(’07) 17 Mad L Jour 800 (301). 

3. (’36) AIR 1986 Lah 152 (153). 

4. (’40) AIR 1940 Mad 88 (40) : (1939) 2 Mad L 

Jour 596 (600). (A Civil Court to which an award 
made by a Registrar of Co-operative Societies 
under the Madras Co-operative Societies Act of 
1982 has been transmitted for execution has 
jurisdiction to recognise an assignment of the 
award under O. 21 R. 16, 0. P. Code. Under the 
rules framed under the Act, the award is trans- 
ferred to the Court to be enforced as if it was a 
final decree passed by such Court — Though 
Registrar is himself a Court for certain purposes, 
in the absence of any rules in the matter, the 
executing Court must be presumed to be 
empowei^ to recognize the transfer — In any 
case, where assignment was recognized after dtte 
notice to judgment-debtor it is only an irregu- 
larity.) ' 
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was filed must be deemed to be the Court which passed the decree for the purposes of 0.21 R.16 
this rule.^ Notes 

14. Notice to transferor and Judgment-debtor. —The provisions of this rule 
as to notice are imperative; the giving of notice of the application, to the assignor and 
to the judgment -debtor, is an indispensable condition of jurisdiction and the failure to 
give it renders all the proceedings in execution void as against them.^ It has, however, 
been held that if the persons directly interested waive their right, acknowledge the 
validity of the assignment and raise no objection so far as the execution proceedings 
are concerned, non-compliance with the technical requirements of this rule will not 
render an execution sale a nullity.^ Under the amendment of this rule by the Lahore 
High Court, notice to the judgment-debtor is not necessary.® 

Where the assignee applied under this rule for notices to the assignor and the 
judgment-debtor and also for attachment of a certain property, and the notice as well 
as the warrant of attachment were issued together, it was held that the attachment 
was illegal inasmuch as the objections of the judgment -debtor were not heard at that 
time.^ Where, in an application under this rule by the assignee of a mortgage decree, 
notice is given only to the mortgagor and not to the subsequent mortgagee who was 
also a judgment-debtor under the decree, the latter will not be bound by such execution 
and the auction- purchaser will acquire only the rights of the mortgagor, but not those 
of the subsequent mortgagee.® 

The notice that is to be given under this rule is of the application for execution 
and not of the assignment.^ But a written notice is not always necessary; if the 
judgment-debtor is present in Court at the time the order on the application is made, 
and has thus notice of the application, the fact that no written notice was given will 
not vitiate the proceedings.^ 

1. (»24) AIR 1924 Cal 117 (118). 

[See also (’89) AIR 19390al 482 (483, 484). (The 
holder of an a^.ard is on titled- to oxocute the 
award, although he may have transferred his 
rights under it to a transferee unless and until 
such transforoe comes to the Court and applies 
under 0. 21 R. 16.)] 

Note 14 

1. (*27) AIR 1927 Cal 781 (782) ; 54 Cal 624, 

(Want of notice to tho transferor.) 

(’10) 6 Ind Cas 262 (263) (Cal). (Do.) 

(*21) AIR 1921 Lah 143 (144): 2 Lah 230. (Want 
of notice to judgment- debtor.) 

(*20) AIR 1920 Lah 251 (253). 

(’31) AIR 1931 Mad 192 (193). (Want of notice to 
one of the judgment-debtors.) 

(’21) AIR 1921 Pat 76 (77) : 5 Pat L Jour 890. 

(The fact that a notice purporting to be under 
S. 158B (2), Bengal Tenancy Act, (1885), has 
been shown to tho assignor will not dispense 
with the necessity of complying with the rule.) 

(’17) AIR 1917 Lah. 195 (196). (Want of notice 
to judgment-debtor.) 

(’37) AIR 1987 Bora 365 (867): ILR (1937) Bom 691. 

(’88) AIR 1938 Cal 784 (786). (The non-service 
of such notice makes the sale held in execution 
of that decree void ab ini^o, although the pur- 
chaser is not the decree-holder himself but an 
absolute stranger.) 


[See (’33) AIR 1933 Lah 432 (433). (Though 
failure to give notice will affect tho validity of 
the proceedings, it does not warrant dismissal 
of application.) 

(*84) AIR 1934 Pat 9 (10). (Execution application 
by assignee— Notice sent to assignor and judg- 
ment-debtor under O. 21 R. 22 but not under 
R. 16— Assignment not impugned by judgment- 
debtor — Assignee can proceed with execution 
without first proving assignment.)] 

[See however (’87) 9 All 46 (49). (Judgment- 
debtor cannot object on tho ground of want of 
notice to the transferor.)] 

2. (’39) AIR 1939 Cal 419 (421). (Notice to which 
reference is made in 0. 21 R. 16 is merely for the 
l)enefit of tho transferors and the judgment- 
debtors.) 

3. (*37) AIR 1937 Lah 465 (467); ILR (1937) 
Lah 162. 

4. (’ll) 12 Ind Cas 547 (547) : 36 Bom 58. 

5. (’30) AIR 1930 All 627 (627, 628) ; 52 All 898. 
(Reversing AIR 1929 All 437.) 

6 . (*24) AIR 1924 Pat 576 (578, 580) : 3 Pat 596. 

(’21) AIR 1921 Pat 180 (182) : 6 Pat L Jour 358. 

[See also (’83) AIR 1933 Pat 658 (663) : 13 Pat 
86. (Court can issue notice under Rr. 16 and 22 
simultaneously.)] 

7. (*24) AIR 1924 Pat 576 (580) : 3 Pat 596. 

[See also (’88) AIR 1988 Pat 130 (131).] 
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0.21 R. 16 The object of issuing notice under this rule is to determine once for all and in 

Rotes 14-16 the presence of all the parties the validity of the instrument of transfer. It is therefore 
not necessary that notice must be issued on every subsequent application by the 
transferee under this rule.® 

Whore tho Court which passed the decree substitutes the name of the alleged 
transferee of tho decree on the record and transfers the decree to another Court for 
execution, the latter Court must presume that the Court passing the decree has* 
complied with the provisions of this rule.® 

If the judgment-debtor is dead when the assignee applies for execution, the 
notice required by this rule may bo served on his legal representatives.^® If the original 
decree-holder becomes insolvent, the OfiQcial Receiver will be entitled to notice.^^ 

In tho case of a transfer by operation of law, it is not necessary that the notice 
referred to in tho first proviso to this rule should be given.^® 

15. Objeotlons to be heard. — After the service of the notice mentioned in 
the first proviso to this rule, the Court is bound to hear the objections, if any, of the 
transferor and of the judgment-debtor.^ As has been already mentioned in Note 11, 
it is not a valid objection that the assignment is not supported by consideration.® Nor 
can the judgment-debtor raise the plea that the decree is not valid.® As to the right of 
the judgment-debtor to plead an uncertified payment or adjustment, see Note 23 to 

0. 21 R. 2. 

A held a decree against B and B had a decree against A» A attached in 
execution of his decree tho decree which B had against him. Thereafter, B assigned the 
decree to 0. 0 applied under this rule. It was held that A could take objection to the 
execution of the decree on lihe ground that under Section 64 antCt the assignment of 
the decree to C was void.* 

An assignment of a decree is not valid as against the judgment-debtor until the 
debtor has had notice of the assignment and, therefore, any payment made to the 
original decree-Boldor before notice is valid as against the transferee.® 

The failure of the judgment-debtor to object to the validity of the assignment 
when an application under this rule is made will preclude him, under general principles 
of res judicata^ from raising such objection at a subsequent stage of the proceedings.® 

8. (’27) AIR 1927 Cal 694 (696). 

(’34) AIR 1934 Rang 101 (103). 

[See also (’30) 1930 Mad W N 166 (168).] 

9. (’36) AIR 1936 Sind 191 (198) ; 30 Sind L R 
249. 

10. (’87) 11 Bom 727 (730). 

(’07) 30 Mad 541 (543). 

11. (’28) AIR 1928 Mad 360 (361). 

[See also (’18) AIR 1918 Mad 1262 (1262).] 

12. (’84) AIR 1934 Pat 627 (628). 

(’38) AIR 1938 All 256(257) : I L R (1938) AU 425. 

[See also (’37) AIR 1987 Pat 607 (608).] 

Note 15 

1. (’31) AIR 1931 Lah 546 (546). 

(’14) AIR 1914 Mad 86 (87). 

(’88) AIR 1938 Mad 78 (79). (Application for exe- 
cution by transferee of decree — Opposition by 
judgment-debtor that transfer was wam — Court 
must decide validity of transfer before making 
order — Order of Court thereafter is decree under 
8. 47 — Separate suit to declare transfer invalid 
is barred by S. 47.) 


[See also (’22) AIR 1922 Lah 396 (897).] 

2. (’13) 20 Ind Cas 686 (689) (Cal). 

(’32) AIR 1932 Mad 327 (327 , 328). 

(’15) AIR 1915 Mod 1138 (1140). (In the absence 
of fraud.) 

(*12) 17 Ind Cas 617 (618) (Mad). 

[See also (’25) AIR 1925 Pat 449 (440) : 4 Pat 
120. (Question when title passes where part 
consideration is unmid, depends upon tho inten- 
tion of the parties.}] 

3. (’91) 16 Bom 307 (808). 

(’16) AIR 1916 Low Bur 36 (86). 

4. (*87) AIR 1987 All 68 (64). 

5. (’24) AIR 1924 Pat 118 (119) : 2 Pat 754. 

6. (’26) AIR 1925 All 117 (118) : 47 All 86. 

(’16) AIR 1916 All 219 (219) : 38 All 289. 

’14) AIR 1914 All 329 (880). 

(’13) 21 Ind Cas 462 (468) : 85 All 524. 

(’87 10 Bom 74 (77). 

(’08) 12 Cal W N 625 (627). 

(’37) AIR 1937 Cal 4(6). (Bubstitution of assignee’s 
name after notice to judgment-debtor Judg* 



APPLICATION FOB EXECUTION 


1983 


As to objections to the executability of the decree under similar circumstances, 0. 21 R« 16 
see Note 23 to Section 11 ante, and also the undermentioned cases.^ Notes 16*16 

16, Transfer of decree for payment of money against two or more 
persons to one of them. — It is a general principle of law that when one of the 
persons jointly liable under a decree unites in himself the two opposite characters of 
creditor and joint debtor in respect of the whole decretal debt, the effect is to 
extinguish the liability of all the co-judgmont-dobtors under the decree.^ The second 
proviso to this rule is based on this general principle, and provides that, in such a 
case, the transferee cannot enforce the decree by execution against his co-debtors.^ On 
the same principle, where a decree has been passed jointly in favour of two or more 
persons and the interest of one of such decree-holders devolves upon a judgment-debtor, 
the decree is extinguished pro tanto? When the alleged transferee of a decree for 
money is found to be the benamidar of one of the judgment-debtors, the Court is 
bound, under the second proviso to this rule, to refuse to allow the assignee to 
execute the decree against the other judgment-debtors.^ But it has been hold that 
where the judgment-debtor did not raise the objection when notice was issued to him 
under the first proviso to this rule, he cannot subsequently raise the objection.® But 
an agreement between the decree-holder and some of the judgment-debtors that the 
decree-holder should execute the docreo against the other judgment-debtors and pay 
the amount realized to them in consideration of the fact that they have paid the 


ment-dobfcor not contesting assignment — Judg- 
ment-debtor and executing Court cannot question 
validity of assignment.) 

[Sec aho (*20) AIR 1920 Pat 14G (147) : 5 Pat 
L Jour 639. (Objection as to want of proper 
notice under this rule not taken in first execu- 
tion— Objection not allowed in an application 
for setting aside salo under O. 21 R. 90.) 

(’26) AIR 1926 All 206 (208). 

(•40) AIR 1940 Mad 38(40): (1989) 2 MadUour 596 
(GOO). (Failure to takeobjection on ground that 
assignment of decree could only be recognised 
by Court passing decree — Objection held cured 
in the circumstances of case.)] 

7. (*25) AIR 1925 All 662 (G62, 663). (Objection 
that decree is nullity is barred by res judicata.) 
(’32) AIR 1932 Pat 168 (169) : 11 Pat 94. (Trans- 
feree put on record by Court passing decree — 
Decree transferred to Court of another district — 
Objection as to transferee’s right to execution 
cannot be taken in transferee Court.) 

(’39) AIR 1939 Pat 411 (412) : 18 Pat 318. (In 
execution proceedings, it is not open to the judg- 
ment-debtor to assert that the real holder of the 
decree is any person other than the person named 
as decree-holder in the decree, unless there has 
been a valid assignment or devolution by process 
of law.) 

(’33) AIR 1933 Cal 919(922) : 60 Cal 1181. (Appli- 
cation by assignee for substitution in place of 
decree-holder— Judgment- debtor not objecting to 
such application is not debarred from questioning 
assignee's right to execute decree by reason of 
bar imposed by S. 148 (o), Ben. Ten. Act.) 

Note 16 

1. (*83) 6 All 27 (83). 

[Sec (’32) AIR 1982 All 704 (708) : 54 All 448. 


(This principle will not apply to a converse case 
where decree-holder acquires a share in the 
estate of one of the judgmont-dobtors.)] 

1 {’68) 9 Suth W K 280 (234). 

(’20) AIB 1926 Mad 1141(1142). (Transfer of per- 
sonal decrees brought about by death is not 
excluded from the operation of Proviso 2.) 

(’15) AIB 1916 Mad 799 (800). 

3. (’76) 25 Suth W B 343 (843). 

(’83) 5 All 27 (34). 

(’94) 1894 All W N 15 (16). 

(’67) 7 Suth W B 136 (136). 

4. (’22) AIR 1922 Mad 510 (610). 

(’17) AIB 1917 Mad 690 (591) : 40 Mad 296. 

(’17) AIB 1917 Mild 889 (88'J). 

(’20) AIB 1920 Ijah 431 (432, 483). 

(’24) AIB 1924 Nag 41 (42) : 19 Nag L B 151. 
[See (’29) AIB 1929 All 792 (792). (Transfer of 
decree to relative of judgmeut-debtor does not 
amount to transfer to judgment-debtor.)] 

[S«« also (’12) 12Ind Cas 657 (660) : 86 Mad 059. 
(Objection that the assignee is the benamidar 
for judgment-debtor should be decided.) 

(’31) AIB 1931 Lah 545 (546). (Do.) 

(’26) AIB 1926 Lah 666 (667). (Do.) 

(’89) 2 0 P L B 46 (47). (Assignee tienamidar 
for judgment-debtor — His right to execute decree 
doubted.)] 

5. (’87) AIB 1987 Oudh 111 (112) : 12 Luck 765. 
[See (38) AIB 1938 Oudh 106 (106). (Objection 

not barred if judgment-debtor was not aware 
when notice was issued to him, that assignee 
of decree was benamidar for oneofthojudginent- 
^btors.)] 

[See however (’89) AIB 1989 Kang 246 (247) ; 
1939 Bang L K 162.] 
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Rotes 18-17 


amount in advance, does not fall under the prohibition in this rule.^ 

This proviso does not make the assignment of a decree in favour of one of 
several judgment-debtors invalid in law ; it only provides that the transferee is not 
entitled to enforce bis rights by execution.^ His remedy is, 'therefore, to sue his 
co-judgment-debtors for contribution having regard to the proportion in which they 
were bound inter se to satisfy the decree.® 

The words “decree for the payment of money against two or more persons** 
mean a decree against two or more persons jointly. 

Illustration 

A docroe directed that N should pay Bs. 90 and Bb. 11-5-3 as costs, and A should pay Bs. 30 
with Bs. 8-12-4 as costs. A afterwards took an assignment of the decree in writing and applied to 
execute it against N to the extent ol Bs. 90 and costs. It was held that the decree for money so far as 
it related to Bs 90 and costs was not a decree against several persons, but against one person N, and 
therefore A could execute it.^ 

The second proviso to this rule does not apply to the converse case of the 
decree-holder acquiring a share in the estate of one of the judgment-debtors. The 
decree-holder is, however, bound to give credit for a proportionate amount of 
the decree.^® 

The proviso applies whether the transfer of the decree is by act of parties or 
by operation of law.^^ 

It has been held by the Bangoon High Court that where a decree for the 
payment of money has been passed against two or more persons and one of them dies, 
his legal representative does not become a “judgment-debtor** and the transfer of the 
decree to him is not a transfer to which proviso 2 applies.^® 


17. ** Decree for the payment of money/’ — The second proviso to this rule 
does not apply to decrees other than money decrees.^ Thus, it does not apply to 
mortgage decrees for sale and therefore, an assignment of a mortgage decree in favour 
of one of the ^dgment-debtors does not extinguish the decree.® But, in such cases, the 
decretal amount that can be recovered from the other judgment-debtors will bo 
reduced proportionately.® 

The expression “decree for money** in Section 232 of the old Code (corres- 
ponding to this rule) was interpreted by the High Courts of Bombay and Calcutta to 
mean a personal decree for the payment of money. Thus, a decree against a legal 


6. (*27) AIR 1927 Mad 322 (826). 

[See also (’09) 2 Ind Cas 88 (88) (All).] 

7. (’12) 17 Ind Cas 823 (827) (Mad). 

8 . (’08) 32 Bom 195 (197). 

(’74) 6NWPH0B1 (2). 

(’89) 1889 Bom P J 262 (268). 

(*18) 20 Ind Gas 569 (570) (Gal). 

9. (’08) 82 Bom 195 (197). 

10. (’88) AIR 1988 Mad 814 (815) : I L R (1989) 
Mad 78. (Following AIR 1982 All 704 and AIR 
1927 Mad 987 and dissenting from AIR 1926 Mad 
1141.) 

(’85) AIR 1985 Oudh 449 (450) : 11 Luck 409. 

11. (’88) AIR 1988 Mad 814 (814) : I L B (1989) 
Mad 78. 

12. (’89) AIR 1989 Bang 82 (84) : 1988BangLR 


Note 17 



(’88) AIR 1988 Pat 462 (468) : 17 Pat 206. 

2. (’ll) 12 Ind Gas 70 (72) (Cal). 

’18) AIR 1918 Cal 602 (604). 

’26) AIR 1926 Mad 628 (628, 624) : 49 Mad 508. 
(Until a personal decree is given it cannot be 
called a money decree.) 

’24) AIR 1924 Mad 901 (901) : 47 Mad 948. 

’89) AIR 1989 Cal 425 (426). (Person acquiring 
the interest of one of the judgment-debtors and 
subsequently getting a transfer of the decree can 
execute against the other judgment-debtors.) 
(’87) AIR 1987 Sind 112 (113) : 81 Sind L R 47. 
(’87) 1937 Mad W N 884 (385). 

(’20) AIR 1920 All 129 (181) : 42 All 544. 

(’89) AIR 1989 Gal 425 (426). (Assignee of mort- 
gage decree having prevously acquired the interest 
of one of the judgment-debtors can execute.) 

3. (’20) AIR 1920 All 129 (181) : 42 All 544. 
(Person acquiring a portion of the mortgaged 
property subsequently becoming a transferee of 



APPLICATION FOR EXECUTION 


1986 


representative for payment of money out of the assets of the deceased,^ or a decree 0t21 R«16 

against a purchaser of the equity of redemption in a mortgage suit,*^ was held not to Notes 17*19 

come within that Section. The High Court of Allahabad^ has in tho undermentioned 

case held that the substitution of the expression ‘*for the payment of money” for 

the words "for money” in the proviso is intended to emphasise tho fact that the 

proviso is confined to cases of personal decrees. On the other hand, the Judicial 

Commissioner's Court of Nagpur^ has held that this is an unduly narrow interpretation 

of the rule and that it is immaterial whether the assignee decree- holder is one against 

whom a personal money decree has been passed or one who has been directed to pay 

the decretal debt out of the assets in his hands. 

For meaning of "decree for payment of money,” see Note 6 to Section 73 ante, 

18. Attachment of decree by co-jud^ment-debtor. — One S obtained a 
decree against A, B, C and Z). A obtained decree against S and attached the decree of 
S and applied under 0. 21 K. »5»3 for execution of decree against his co-judgment- 
debtors 6, C and D, It was held that A, by attaching S's decree, did not become an 
assignee thereof, that the prohibition in this rule did not therefore apply to such a 
case and that A was entitled to execute the decree.^ 

19. Application for substitution by transferee. — A transferee from a 
decree-holder can only apply under this rule to execute the decree; an application 
merely for recognising him as transferee is legally incompetent and must he rejected.^ 

It is not also necessary for the validity of tho proceedings that tho substitution of the 
name of tho transferee is actually made.*** All that is necessary is that tho transferee 
should merely file his application for execution of the decree setting out either in it 
or in an affidavit filed in supix)rt thereof that ho is such a transferee ; thereupon the 
Court orders tho application for execution to proceed or rejects it.® Hut, although su 
separate application by the transferee of a decree merely for substitution in place pf 
the original decree- holder is not formally required under the Code, the prayer for 
such substitution is necessarily implied in an application by him for execution of the 
decree under 0. 21 R. 16 and the substitution of his name is, in practice, generally 


the nioL'tgage doerco cannot recover the whole of 
the mortgage money from the other portion of 
tho mortgageni property, although his right to 
execute the decree is not totally extinguished.) 
(*37) 1937 Mad W N 384 (385.) 

4. (»07) 31 Horn 308 (312, 313). 

5. (’85) 11 Cal 393 (39G). 

6. (’32) AIR 1932 All 704 (707) : 54 All 448. 

7. (’24) AIR 1924 Nag 41 (41) : 19 Nag L R 151. 

Note 18 

1. (’09) 2 Ind Oas 626 (627) (All). 

Note 19 

1. (’13) 21 Ind Cas 609 (609) (Mad). (An amend- 
ment of such application by adding a prayet for 
execution will not lie allowed in appeal.) 

(’33) AIR 1933 Mad 797 (797, 798). (Application 
by assignee to be recognized as decree-holder and 
for transmission of decree for execution is a 
petition for execution.) 

(’35) AIR 1985 Sind 26 (26). 

(’83) AIR 1988 Sind 841 (842) : 27 Siiid L R 314. 
(Such an application is not one in accordance 
with law.) 


(’12) 14 Ind Cas 704 (706) (Mad). 

(’04) 14 Mad L Jour 393 (393). 

(’27) AIR 1927 All 105 (167) ; 49 All 509 (F B). 
(’26) AIR 1926 Cal 957 (958). 

(’28) AIR 1928 Oudh 30 (31) : 3 Luck 126. 

(’37) AIR 1937 Bom 365 (367) : I 1. R (1937) Bom 
691. (Application by transferee of decree merely 
to be brought on record is not an application in 
accordance with law as it is not an application 
in exocutioii.) 

[See also (’02) 29 Cal 235 (236). (Application to 
transmit to another Court treated as an appli- 
cation under this rule.)] 

2. (’09) 3 Ind Cas 324 (326) (Cal). 

(’09) 1 Ind Cas 168 (174) : 36 Cal 543. 

[See also (’73) 19 Suth W R 255 (260).] 

3. (’25) AIR 1925 Mad 701 (702) : IS Mad 553. 
(’38) AIR 1938 Bom 309 (310). 

[See however (’37) AIR 1937 Bom 365 (368) : 
I L R (1937) Bom 691. (Transfercje must first 
apply for execution to Court passing decree 
praying for notice — After notice is made 
absolute, he must apply for execution iiiideu 
0. 21 R. 11.)] 


3Cl’C. 125. 
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made before the execution is proceeded ^ith.^ ' 

Where, during the pendency of execution proceedings, the decree-holder dies or 
transfers the decree by an assignment in writing, can the transferee apply under this 
rule to continue the execution proceedings? It has been held by the High Courts of 
Bombay, Calcutta, Madras and Patna and the Judicial Commissioner’s Courts of Sind 
and Peshawar that it is open to the transferee either to apply for continuing the 
proceedings in execution or to make a fresh application.^ The reason is that a pending 
execution application does not abate by reason of the death or devolution of any 
interest of the decree-holder and, therefore, the transferee can apply by virtue of 
Section 146 and this rule. Similarly, where the decree-holder dies while his application 
is pending in a Court to which the decree has been transferred for execution, his legal 
representatives may either apply to the Court which passed the decree for fresh 
execution after bringing their names on the record, or may apply to the executing 
Court for continuing the proceedings, subsequently producing from the Court which 
passed the decree the necessary order under this rule.^ According to the High Court 
of Allahabad,^ however, the transferee must apply, whenever he does apply, for fresh 
execution^ even when the application by his predecessor is pending. 

Though an application by the transferee merely for substitution of his name is 
not competent, still it is a step-in-aid of execution within the meaning of Article 182 
of the Limitation Act so as to give a fresh starting point of time.^* In cases 
governed by Article 183 of the Limitation Act, the order of the Court allowing the 
transferee to execute the decree after recognition of his transfer will operate as a 
revivor and bo a fresh starting point of limitation.® The mere issue of a notice under 
this rule without a decision of the Court that the decree is executable will not, 
however, operate as a revivor.^® 

See also the undermentioned cases^^ holding that an application under this rule 
is an applicatioh in accordance with law within the meaning of Article 182 of the 
Limitation Act. 


4 . (’35) AIR 1935 Nag 230 (233) : 31 Nag LR 
Sup 111. 

5. (’31) AIR 1981 Bom 423 (423). 

(’30) AIR 1930 Cal G14 (616) : 57 Cal 1137. 

(’26) AIR 1926 Cal 957 (958). (Au order for sub- 
stitution only cannot he said to continue the 
execution application.) 

(’09) 3 lud Cas 324 (326) (Cal). 

(’99) 26 Cal 250 (258). 

(’32) AIR 1932 Mad 73 (80) : 65 Mad 352 (F B). 
(Overruling AIR 1927 Mad 184 and approving 
AIR 1981 Mad 303.) 

(’21) AIR 1921 Pat 180 (182) : 6 P.at L Jour 358. 
(*24) AIR 1924 Pat 676 (578) ; 3 Pat 596. 

(’30) AIR 1930 Sind 288 (284) : 24 Sind L B 195. 
(’37) AIR 1937 Pesh 18 (19). 

(’35) AIR 1935 Pat 117 (118) : 13 Pat 777. 

6. (’30) AIR 1930 Cal 614 (615,616):57CaM137. 
[See also (’08) 11 Oudh Cas 112 (113). 

(’36) AIR 1936 Pesh 17 (18). (Death of original 
decree-holder during pendency of execution pro- 
ceedings — Heirs can continue execution without 
producing succession certificate.)] 

7 . (*27) AIR 1927 All 165 (167) : 49 All 609 (P B). 
[See also (’81) 8 All 769 (765).] 

[But see (’28) AIR 1928 All 299 (800) : 60 All 
621. (Decided without referring to the Full 


Bench ruling in AIR 1927 All 165.)] 

8. (’07) 29 All 301 (302). 

(’33) AIR 1933 Kang 66 (66). 

(’28) AIR 1928 All 299 (300) : 60 All 621. 

(’08) 81 Mad 234 (235). 

(’07) 17 Mad L Jour 475 (476). 

(’07) 30 Mad 641 (543). 

(’80) 6 Bom 246 (248). 

(’35) AIR 1936 Nag 230 (233) : 31 Nag L R 
Sup 111. 

(*38) AIR 1938 Bom 809 (811). (Although such 
application is dismissed for non-payment of 
process-fees and for failure to servo notices on 
the judgment-debtors.) 

[But see (’34) AIR 1934 Pat 662(663). (Applica- 
tion under 0. 21 R. 16, 0. P. 0., 1^8, is not 
a step-in-aid.) 

(’83) AIR 1933 Sind 341 (843) : 27 Sind L R 
314.)] 

9. (’29) AIR 1929 Mad 262 (256) : 52 Mad 690. 
[But tee (’86) AIR 1986 Pat 898 (899) : 16 

Pat 102.] 

10. (’08) 80 Gal 979 (982). 

(’26) AIR 1925 Cal 28 (26). (As to the meaning 
of the term 'revivor', see AIR 1916 Oal 488.) 
(’36) AIR 1986 Pat 898 (899) : 16 Pat 102. 

11. (’90) 1890 All W N 246 (246). (Petition bon- 
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20. Transfer of decree against company in liquidation. — An application 0.21 R»16 
by a transferee of a decree, obtained against a limited company which has since gone Notes 20*22 
into liquidation, for substitution of his name as decree-holder must, in spite of the 

provisions of Section 171 of the Companies Act, be made to the execution Court and 
not to the Court in which the winding up proceedings are pending^ 

21. Equities enforceable against the original decree-holder. — See Notes 
to Section 49. As to whether the prohibition under 0. 34 R. 14 applies to the assignee 
of a decree, see Note 4 to Section 49 and 0. 34 R. 14 and also the undermentioned 
case.^ 


22. Appeal. — An order allowing or dismissing an application by a transferee 
from a decree-holder made under this rule is appealable as a decree.^ The reason is 
that, as mentioned already in Note 24 to Section 47, the transferee is a representative 
of the decree- holder and, therefore, a decision on a question whether any person is a 
representative or not of a party is one within the scope of Section 47, sub-section (3). 
Sub-section (3) to Section 47 was first introduced in Section 244 of the old Code 
by the Amending Act, VII of 1888, and the undermentioned decisions^ prior to that Act 
holding that no appeal lay in such a case are no longer good law. 


taining an unnecessary prayer for attachment of 
properties covered by a mortgage decree but not 
followed by an inventory.) 

(’07) 2 Mad L Tim 339 (340). 

(*09) 1 Ind Cas 57 (59, 60) (Cal). (Decree trans- 
ferred for execution on application by executor — 
Beneficiary under will applying to transferee Court 
for execution without any authority from trans- 
feror Court — Application is in accordance with 
law when authority is subsequently obtained.) 

(’ll) 9 Ind Cas 349 (350) (Bom). (Even though 
the instrument of transfer is not obtained.) 

(’96) 20 Bom 76 (78). (Even though succession 
certificate is not obtained.) 

(’95) 19 Bom 261 (268). 

(’93) 20 Gal 755 (757). (Even though no succes- 
sion certificate is obtained.) 

(’08) 31 Mad 77 (79). (Even though the legal re- 
proscii tative's name is not brought on the record.) 

(’94) 1894 Pun Re No. 27, p. 74. (Even though 
no succession certificate is obtained.) 

(’99) 1899 All W N 16 (16). 

(’80) 5 Cal L Rop 253 (256). 

Note 20 

1. (’19) AIR 1919 All 337 (337) : 41 .\11 432. 

Note 21 

1. (;01) 14 G P L R 35 (36). (Assignee cannot 
bring to sale the equity of redemption.) 

Note 22 

1. (’03) 25 All 443 (446). 

(’94) 16 All 483 (492). 

(’04) 1 All L Jour 61 (63). (He cannot, in a sepa- 
rate suit brought by him, in appoiil ask the 
High Court for the first time to treat it as an 
execution application.) 

(’91) 1891 All W N 87 (88). 

(’87) 9 All 46 (48). 

(’78) 2 All 91 (92). 

(’87) 11 Bom 606 (512). 

(’72) 9 Bom H 0 R 49 (52). 


(’16) AIR 1916 Cal 471 (472). (Genuineness of 
purchase between assignee and attaching credi- 
tor of the decree.) 

(1900) 27 Cal 670 (672, 673). 

’99) 26 Cal 250 (252, 253). 

’07) 11 Cal W N 239 (241). (Question between 
executor of decree-holder and judgment-debtor 
is one under S. 244 about his right to exccule.) 
(’80) 12 Cal 010 (611). 

(’85) 11 Cal 393 (396). 

(’17) AIR 1917 Mad 605 (605, 600). (The subse- 
quent dismissal docs not take away the right of 
the judgrneiit-dcbtor to appeal.) 

(15) AIR 1915 Mad 1138 (1140). 

(’02) 25 Mad 883 (385). 

’01) 25 Mad 545 (546). 

’06) 16 Mad h Jour 27 (28). 

(’98) 21 Mad 888 (31K)). (Real transferee applying 
for execution of decree — Question determining 
whether ho is real transferee is one falling under 
Section 47.) 

( 02) 15 C P L K 69 (72). 

(’91) 4 C P L R 182 (133). 

(’37) AIR 1937 All 63 (64). 

(’39) AIR 1939 Rang 376 (377). (But revision is 
incompetent.) 

(*85) 11 Cal 160 (152). (Person adversely 
claiming against decree-holder is not a repre- 
soiitativo of the decree-holder.)] 

[But fee (’98) 20 All 539 (542). 

(’96) 1896 Pun Re No. 78, page 24.5. 

(’33) AIR 1933 Lah 473 (473). (Order recogni/,- 
ing transfer ~ Appeal by non- assigning co-de- 
cree-holder held to lie not competent.) 

(’35) AIR 1936 Lah 609 (611). (Reversing on 
Letters Patent Appeal, AIR 1934 Lah 328 
Validity of assignment questioned by judgment- 
debtor — Assignment uphold by Court — Held 
that as judgment-debtor had no interest in the 
issue involved, ho had no right of appeal.)] 

2. (’85)7 All 467 (459). 
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28. Suit by aBsignee for declaration of right or for refund of price.— 

Section 47, sub-section (3) provides that a question as to whether any person is, or is 
not the representative of a party shall, for the purposes of Section 47, be determined 
by the Court, L e,, the Court executing the decree. The provision in Section 244 of the 
old Code corresix}nding to this sub-scction was introduced in that Section by the 
Amending Act, VII of 1888 and ran as follows : 

“If a question arises as to who is the rcpresontativc of a party for the purposes of this Section, 
the Court may either stay execution of decree until the question has been determined by a 
separate suit^ or itself determine the question by an order under this Section.” 

It was held in cases arising before the date of the amendment that a question 
as to the validity of the transfer of a decree entitling the transferee to execute the 
decree was not one within S. 244 and that a suit raising such question was not barred.^ In 
one class of cases arising after the date of the said amendment it was held that where 
an application by the transferee under 8. 232 of the old Code (0. 21 H. 16) was 
rejected, the transferee could not be considered to be the representative of the decree, 
holder and that the question of the validity of the transfer not being thus **between 
the parties or their representatives" was not one within S. 244 and could be agitated 
in a separate suit by the transferee.*^ In a second class of cases it was held that the 
above amendment left two courses open to the Court, namely, of either determining 
the question in execution itself or of referring the parties to a separate suit, and that a 
mere dismissal of an application under S. 232 did not bar a suit by the transferee 
for declaration of his right.^ In a third class of cases it was held that the bar of suit in 
respect of questions falling within the first sentence of 8. 244 could not be reasonably 
extended to cases falling under the amendment, and a suit was, therefore, not barred.^ 

In view of the i)r09ent sub-rule (3) it is now clear that a suit raising such 
a question for the purposes of execution is barred.^ The High Court of Lahore® has, 
however, taken a contrary view relying on Bommanapati Veerappa v. Chintakunta 
Srinivasa, I. L. R. 26 Madras 264, a decision under the old Code. It is submitted 
that the decision cannot be accepted as correct. But, where the dispute as to the 
validity of the assignment of the decree is one purely between the decree- holder and 
the person claiming to be the assignee, the question being purely one between a party 
and his own representative, does not fall under Section 47 and a separate suit to agitate 
the question is not barred.^ See Notes 6 and 27 to Section 47. 

Where a transfer of a decree is not recognized by the executing Court, the 
transferee is entitled to sue the assignor for refund of the money received by him for 
the assignment.® But the assignee is not entitled to treat the assignment in his favour 


(78) 3 Cal 371 (873). (Case under tho Code of 

1859.) 

(71) 16 Suth W R 283 (283). (Do.) 

(73) 20 Suth W R 305 (307). (Do.) 

[See also (70) 18 Suth W R 224 (220). (Do.) 

Note 23 

1. (»91) 14 Mad 478 (479). 

(’86) 12 Cal 105 (107). 

[See also (’86) 7 All 457 (459). (Procoeda on the 
view that as transforee was not lecognised ho 
was not a party and therefore a suit lies-- 
Though reasoning is not correct, the conclu- 
sion is correct.)] 

2. (’98) 20 All 639 (643). (Following 7 All 467.) 

(1900) 8 Oudh Cas 32 (37). 

(’05) 28 Mod 64 (65. 66). 

[See also (’98) 25 Gal 49 (52). (Dispute arising 


i)Ctween two parties each of whom claims to be 
roprosentative of tho docrcc-holder.)] 

3. [See (’96) 1896 All W N 201 (202).] 

4. (’03) 26 Mad 264 (265). 

[See also (’98) 21 Mad 363 (856).] 

5. (’15) AIR 1915 Mad 799 (799, 800). 

(’38) AIR 1938 Mad 78 (80). 

[See also (’OG) 28 All 613 (618).] 

6. (’29) AIR 1929 Lah 51 (52). 

7. (’37) AIR 1937 Lah 465 (467):I LR(1937)Lah 
162. (It may be noted also that under the 
amendment of Rule 16 by tho Lahore High Court 
the judgment-debtor is not a necessary party to 
the proceedings for tho recognition of tho trans- 
fer of a decree.) 

8. (’98) 16 Mad 825 (826). 

(’97) 20 Mad 157 (168). 



PHOOEDURE ON RECEIVING EXECUTION APPLICATION 


1989 


as ineffectual and to maintain a suit, unless he has taken steps to have his transfer 0.21 R«16 
recognized. Thus where, after a transfer was effected the decree was attached at the Note 28 
instance of a third person, and the assignee’s application for execution was dismissed 
wrongly on the ground that the decree had been attached, and thereupon the assignee 
filed a suit for refund of the purchase money, it was held that it was his duty to have 
the attachment removed by presenting a claim to the attaching Court on the strength 
of his assignment and that, unless such a claim was presented and rejected, he could not 
succeed in the suit.® 


R. 1 7. [8* 245.] (1) On receiving an application for the 

Procedure on receiving ©xecution of a docTOQ as provided by rule 11, 
of decree" sub-rule (2), the Court shall ascertain whether 

such of the requirements of rules 11 to 14 as 
may be applicable to the ease have ^n complied with ; and, if they 
have not been complied with, the Court may reject the application, 
or may allow the defect to be remedied then and there or within a 
time to be fixed by it. 


0.21 R.17 


(2) Where an application is amended under the provisions 
of sub-rule (1), it shall be deemed to have been an application in 
accordance with law and presented on the date when it was first 
presented. 

(3) Every amendment made under this rule shall be signed 
or initialled by the Ju^e. 

(4) When the application is admitted, the Court shall enter 
in the proper register a note of the application and the date on 
which it was made, and shall, subject to the provisions hereinafter 
contained, order execution of the decree according to the nature of 
the application : 

Provided that, in the case of a decree for the payment of 
money, the value of the property attached shall, as nearly as may 
be, correspond with the amount due under the decree. 

Local Amendments 

ALLAHABAD 

Between the words ‘‘been complied with” and "the Court may” insert the 
words '*aud if the decree- holder fails to remedy the defect within a time to bo fixed 
by the Court.” 

CALCUTTA 

In sub- rule (1), canccZ the words. “the Court may reject the application or may 
allow the defect to be remedied then and there or within a time to be fixed by it” and 
substitute therefor the following : . 

“ the Court shall allow the defect to be remedied then and there or within a 


9. (*09) 3 Ind Cas 938 (989) : 82 Mad 62. 
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0.21 R.17 time to be fixed by it. If the defect is not remedied w*ithiu the time fixed, the Court 
may reject the application.” 

LAHORE 

For the words “ and, if they have not been ... to be fixed by it” in sub-rule (1) 
substitute the following words : 

“and, if tliey have not been complied with, the Court shall fix a time within 
which the detect shall be remedied, and if it is not remedied within such time, may 
reject the application.” 

MADRAS 

(1), For the words “or may allow .... fixed by it” in sub-rule (1), substitute 
the words “if the defect is not remedied within a time to be fixed by it.” 

(^). Add the following proviso at the end of the rule : 

“Provided that where an execution application is returned on account of 
inaccuracy in the particulars required under Rule 11 (2) (g), the endorsement of return 
shall state what in the opinion of the returning officer is the correct amount.” 

NAGPUR 

Tn sub-rule (1) for the words “and, if they have pot been complied with .... 
within a time to be fixed by it,” substitute the words “and, if they have not been 
complied with, the Court may allow the defect to be remedied then and there, or may 
fix a time within whicli it should be remedied and, in case the decree- holder fails to 
remedy the defect within such time, the Court may reject the application.” 

OUDH 

In sub-rule (1), delete the last sentence beginning with the words “and, if they 

” and ending with the words “to be fixed by it,” and substitute the following 

sentence in lieu thereof : 

“ and if they have not been complied with, the Court may allow the defect to 
bo remedied thjsn and there, or may fix a time within which it shduld be remedied ; 
and, in case the decree holder fails to remedy the defect within such time, the Court 
may reject the application.” 

PATNA 

In sub-rule (l) substitute the following for the words “the Court may reject 
the application, etc.,” to the end of the sub-rule : 

“ the Court shall allow the defect to be remedied then and there or within a 
time to be fixed by it, and, if the decree-holder fails to remedy the defect within such 
time, the Court may reject the application.” 

RANGOON 

In sub-rule (1) tor the words “ the Court may reject the application, or may 
allow the defect to be remedied then and there or within a time to be fixed by it” the 
following shall be substituted namely ; 

“ the Court may reject the application if the defect is not remedied within a 
time to be fixed by it.” 



1. Legialative changec. 

2. Procedure on receiving an application for 

executibn. 

3. Amendment and limitation. 

4. Non-compliance with the order of amend- 

ment within the time hxed. 

5. Procedure on admission of application. - 


6. Execution of declaratory decree. 

7. Execution of rent decree under the 

Tenancy Acts. 

8. Execution of maintenance decree. 

9. Value of property attached. 

10. Appeal. 
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Other Topics (miscellaneous) 

Ameudment not made — How far application in accordance with law. See Note 4. 

Sale of more properties than sufficient — Court, whether cun set aside the sale. See Note 9. 

Scope of the Buie. See Notes 2 and 3. 

Sub-rule (2). See Note 3. 

1. Legislative ohanges. — 

1. The words “may allow it to be amended’* have been replaced by the words 
“may allow the detect to bo remedied.” The object is to make the rule clear and 
comprehensive so as to include cases of defects such as omission to file a copy of 
the decree. 

2. Sub-rule (2) is new. See Note 3, infra» 

2. Prooedupe on receiving an application for execution. — Sub.rulo (1) 
prescribes the procedure to be followed on receiving an application for execution of a 
decree. It casts a duty upon the Court to ascertain whether such of the retiuirements 
of Rules 11 to Id as are applicable have been complied with or not. If they are not 
complied with, the Court can either reject the application at once or allow the defect 
to bo remedied then and there or within a time fixed If it does neither, it cannot, 
after the period of limitation for execution has expired, reject the application without 
giving the decree-holder an opportunity to amend the application.^ Under this rule the 
executing Court has got a discretion to allow the necessary amendments.'^ 

3. Amendment and limitation. — This rule contemplates the amendment of 
defects in the execution application before admission and registration. But supposing 
the Court overlooks the defects and registers the application, can they be subsequently 
amended during the pendency of the application? The answer to this depends upon 
the question whether the decree is or is not barred by limitation on the date of the 
amendment. If there is no bar of limitation, the amendment can, according to the 
Patna High Court, be allowed.^ The reason is that a substantive fresh application can 
be entertained on that date, and that there is nothing which prevents the Court from 
treating the amended application as a fresh application for execution.* A Full Bench 
of the Calcutta High Court has, on the other hand, held in Asgar Ali v. Troilokyanath, 
I. L. R. 17 Calcutta 631 (F. B.), that “Section 245 by implication excludes tlie power 
of the Court to amend after admission and registration.” It was held by the Patna 
High Court in Bam Sumran v. Bam Bahadur, AIR 1923 Patna 224, that the said 
observations should be understood only as referring to the particular case before the 
Full Bench where the decree was barred on the date when the defect [viz., omission 
to file a list of property) was sought to be amended. The decision in Asgar All's case 

2. (’84) 10 Cal 541 (543,^). 

(’66) 6 Suth W R Misc 15 (16). 

3. (’33) AIR 1933 P 0 68 (70) ; 60 Ind App 83 ; 
60 Gal 662 (PC). (Appellate Court thinking dis- 
cretion was rightly exercised — Privy (’ouiicil 
refused to interfere.) 

Note 3 

1. (’23) AIR 1923 Pat 224 (226) : 2 Pat 328. 

(’32) AIR 1932 Pat 306 (307) : 11 Pat 608. 

(’18) 18 Ind Cas 526 (526, 527) : 1912 Pun Re 

No. 118. 

2. (*23) AIR 1923 Pat 224 (226) : 2 Pat 328, 

(’29) AIR 1929 Pat 407 (409) : 8 Pat 462. 

(’32) AIR 1982 Pat 306 (307) : 11 Pat 608 (613). 
(’19) AIR 1919 Cal 261 (262). 


Order 21 Rule 17 — Note 2 

1. (’20) AIR 1920 Lah 122 (122). 

(’3.3) AIR 1983 Oudb 76 (76,76). (Application for 
rateable distribution merely is not application 
for execution— It must bo amended undor 0. 21, 
R. 17 to proceed in execution.) 

(’24) AIR 1924 Mad 867 (367). 

(’26) AIR 1926 Mad 260 (260). 

(’24 AIR 1924 Pat 23 (24) : 2 Pat 809. 

(’22) AIR 1922 Pat 409 (410, 411) : 1 Pat 149. 
(•85 1886 All W N 304 (804). 

(’82) AIR 1982 Cal 766 (767, 768) : 59 Cal 1266. 
(•66) 6 Suth W R Miso 15 (16). 

(•19) AIR 1919 Lah 95 (96). 

{Sse (’88) AIR 1988 Lah 516 (520).] 


0.21 R. IT 
Notes 1-8 
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Ot21 R.1T distinguished by the Calcutta High Court itself in a recent decision’ in which i1^ 
Note 8 was held that even after an execution application is registered, the Court has jurisdiction 
to allow an amendment of the application, provided the period of limitation for the 
application for execution has not expired. 

Where, however, on the date when the defect is sought to be amended the 
decree would be barred by limitation, there is a conflict of opinion as to whether or 
not an amendment can be allowed. On the one hand, the High Court of Calcutta^ holds 
that no amendment is permissible on the ground that the Court is not empowered 
under the rule to allow such an amendment. The Sind Judicial Commissioner’s Court’ 
also has held that an application for execution cannot be allowed to be amended after 
the period of limitation for the application has expired. On the other hand, the 
High Court of Madras’ holds that the Court can allow such an amendment under 
sub-rule (1) and that such amendment relates back to the date of the application. The 
reasoning of the Madras High Court is that the law casts a duty upon the Court to 
notice the defects in the application before admission and if the Court had done its 
duty properly, the defects could have been remedied within time, and that the 
decree. holder should not be made to suffer for the failure of the Court to do its duty. 
The High Courts of Allahabad,^ Lahore’ and Patna’ and the Judicial Commissioner’s 
Court of Peshawar’’ have also allowed the defects to be amended, though the decree 
had become barred on the date of the amendment. The Bombay High Court’’ has 
also held that the Court has ix)wer to allow an application for execution to be amended 
even after the expiry of the period of limitation for such application. 


Sub-rule (1) refers only to the requirements of llules 11 to 14. Consecjuently the 
rule does not apply where the defect in the execution application is one which has no 


3. (’35) AIR 1935 Cal 614 (617), 

also (’35) 39 Cal W N 1144 (1145) (Tho 
Court has always got the power to make an 
order allowing amendment of an execution 
petition in the interests of justice. Its power is 
not limited by 0. 21 R. 17, C. P. 0.)] 

4. (’90) 17 Cal 631 (635 to641)(PB). (Overruling 
14 Cal 124.) 

(’14) AIR 1914 Cal 859 (360). 

(’25) AIR 1925 Cul 1048(1050). (Following 17 Cal 
631 (FB).) 

(’86) 12 Cal 161 (165). 

[But tee (’18) AIR 1918 Gal 73(74). (Where the 
original application was one in accordance with 
law, and a supplementary list of properties 
was allowed to be filed. Distinguishing 17 Cal 
631.)] 

5. (*35) AIR 1935 Sind 26 (26). 

[See also (’39) AIR 1989 Sind 272(273). (It can- 
not be said that because tho duty is cast upon 
the Court under 0. 21 H. 17 to soe whether tho 
requirements of Rules 11 to 14 are complied 
with, the decree-holder is therefore protected 
from the ordinary consequences which follow 
when his request to tho Court for its assis- 
tance is barred by time.)] 

6 . (’24) AIR 1924 Mad 367 (368). (Following 17 
Mad 67.) 

(’85) AIR 1985 Mad 161 (163). (Execution appU- 
cation filed bona fide against wrong legal repre- 
sentative within time— Amendment allowed but 
after 12 years’ time — Amendment takes effect 


from date of original presentation.) 

(’28) AIR 1928 Mad 24 (25). (Following AIR 
1924 Mad 367.) 

[See also (’15) AIR 1915 Mad 837 (337). (Court 
has wide powers of amendment under S. 158> 
and under such powers, execution application 
was allowed to be amended by adding a prayer 
for attachment.)] 

[See however (’26) AIR 1926 Mad 260 (260). 
(The petitioner is not entitled to insist for 
amendment as of right.) 

(’ 11) 9 lud Cas 760 (7 60) (Mad). (Amendment can- 
not be allowed to the prejudice of the judgment- 
debtor by inserting a prayer for attachment 
after tho decree is barred.) 

(’14) AIR 1914 Mad 668 (664).] 

[But tee (’18) 21 Ind Gas 609 (609) (Mad). 
(Amendment of application for execution appli- 
cation by adding prayer for execution refused 
to be allowed at appellate stage — 17 Cal 681 
(F B), Followed.)] 

7. (’93) 1893 All W N 112 (113). 

(’98) 20 All 478 (480). 

8. (’20) AIR 1920 Lah 122 (122). 

(’05) 1905 Pun Re No. 27, page 108. 

9. (’32) AIR 1932 Pat 222 (223, 224): 11 Pat 546. 

10. (’34) AIR 1984 Pesh 40 (42). 

11. (’87) AIR 1987 Bom 865 (370) : I L R (1987) 
Bom 691. 

(’88) AIR 1938 Bom 405 (408): 1 L R (1988) Bom 
708. (Application for execution by attachment— ' 
Particulars of property to be attached not spiof- 
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reference to Eules 11 to 14.^* The Court can, however, amend such defects under its 0.21 R.llE 
general powere.^^ As to whether a defect hy reason of non-compliance with 0. 21 B. 16 Notes 8-4 
can be amended under this rule, see Buie 16, ante. 

Effect of amendment, — In the absence of any provision under the old Code 
corresponding to sub-rule (2), there was a conflict of opinion as to whether an 
amendment took effect only from the date of the amendment or from the date of the 
application^ and whether the original application which was defective could be 
considered as being in accordance with law within the meaning of Article 179, clause 4 
of the Limitation Act of 1877 (Article 182, clause 6 of the present Limitation Act of 
1908) so as to operate as a fresh starting ]x)int of limitation. Under sub-rule (2) of this 
rule it is now clear, that the ai)plication, though defective, when presented should be 
deemed to be in accordance with law when the defect is subsecjuently amended and the 
amendment dates back to the original date of the application.^^ The elTect of the 
sub-rule is to preclude the judgment-debtor from raising any objection at a later stage 
on the ground that the application was not in accordance with law at the time it was 
I)resonted.^‘* If, however, the Court without giving an opportunity to amend rejects the 
application, the rejected application cannot be considered to be in accordance with 
law.^^ Similarly, where the subsequent application is not one for amendment of the 
original application but is really an indeiwndont application for execution asking for a 
relief not included in tlio original application, sub-rule (2) cannot apply and the 
subsequent application cannot l)e deemed as presented on the date of the original 
application.^” 

As to whether an application returned for amendment and not rc-presented is 
one in accordance with law, see Note 4 below. 


4. Non-compliance with the order of amendment within the time fixed. 

— Sub-rule (1) empowers the Court to fix a time for the amendment of the execution 
application. If the party fails to amend within the time fixed or such further time as 
the Court may extend, the proper course is to reject the application.^ If, notwithstanding 
the decree- holder's failure to amend the defect within the time fixed, the Court does 
not reject the application, it is not precluded from allowing a fresh applicati(;n fur 
amendment at a subsequent stage.' 

If the Court returns an application for amendment of the defects, and ilie 


fied— Application to amend by giving particulars 

after limitation can bo allowed.) 

12. [See (’83) AIR 1933 Oudh 288 (289), (lOxo- 
cution application filed within time illegally 
returned by Court for correction — Application 
filed after some months is not fresh, but same 
application.)] 

13. (*32) AIR 1932 Cal 7G6 (768) ; 69 Cal 1266. 

(*85) AIR 1936 Sind 26 (26). (Application 
by assignee merely asking for assignee to be 
brought on record without prayer for execu- 
tion^ jEfeZd, application should not be amended 
so us to defeat the law of limitation.)] 

14. (’03) 26 Mad 101 (103). (No.) 

(’96) 28 Cal 217 (222 to 226). (No.) 

(’84) 10 Cal 641 (648, 644). (Yes.) 

(’83) 5 All 676 (577). (Yes.) 

15. (’l0)7IndCa8l9(21)(0el). 

(19) AIR 1919 Mad 220 (221, 222). 

(’BO) AIR 1980 Oudh 66 (66, 67) : 6 Luck 468. 


(’37) AIR 1937 Bom 365(370):! LR (1937) Bom 691. 

16. (’28) AIR 1928 Mad 440 (443). 

(’30) AIR 1930 Cal 353 (356). 

17. (’18) AIR 1918 Cal 245 (246). 

(’23) AIR 1923 Nag 236 (237). 

(’21) AIR 1921 Nag 28(28, 29, 30) : 17 Nag LR 179. 

(’83) 1883 Pun Re No. 23. 

18. (’38) AIR 1938 Cal 162 (163). (Application 
for execution by arrest of judgment-debtor and 
sale of holding if necessary— Subsequent applica- 
tion asking for attachment of moveables is not 
one for amendment of previous application.) 

Note 4 

1. (’90) 17 Cal 631 (635) (FB). 

(*84) 10 Cal 541 (544). 

(’96) 23 Cal 217 (224). 

(’16) AIR 1916 Cal 856 (357). (Court can exUmd 
time under S. 148.) 

(’21) AIR 1921 Nag 20 (29) : 17 Nag L R 179. 

2. (’84) 10 Oal 641 (644). 
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>0. SIB. IT decree-holder does not re-present it i^ithin the time fixed, the question arises whether 
notes 4-8 such an application can bo treated as one in accordance with law within the meaning 
of Article 182, clause 5 of tlio Limitation Act so as to operate as a fresh starting point 
of limitation for execution. The answer to this question depends upon another question, 
namely, whether tlie defect for the amendment of which the application was returned 
was a material defect, without the amendment of which further proceedings could 
not be taken, or was only a formal defect.® In the latter case the application will bo 
one in accordance with law,^ while in the former case it will not.® 

Where the application is returned not for any defect in Eules 11 to 14 but for 
some other defect, it has been held by the Allahabad and the Patna High Courts that 
the application will bo one in accordance with law.® 

5. Prooedure on admission of application. Sub-rule (4) prescribes the 
procedure to be followed after admission of the application. If it is not in any way 
defective the Court is bound to order execution according to the nature of the 
application.^ Thus, if the decree-holder prays for the arrest of the judgment-debtor, 
the Court cannot refuse the same and direct him to proceed against the property in 
the first instance.® No enquiry as to whether the property sought to be proceeded 
against belongs to the judgmont-debtor is contemplated under the rule before execution 
can be ordered.® 

6. Execution of deolaratory decree. — See Note 33 to Section 47 and Note 5 
to Section 38, and the undermentioned cases.^ 


(•83) 12 Cal h Rep 279 (280), 

(•82) 8 Cal 479 (481). 

3 . (’93) 16 Mad 142 (143). 

(’94) 17 :Mad 76 (77). 

(’83) 6 Mad 260 (261). 

(•14) AIR 1914 Mad 632 (633). 

(•16) AIR 1916lilad 958 (958). 

(’98) 25 Cal 594 (597, 598) (FB). (Explaining 23 
Cal 217.) 

•96) 23 Cal 217 (222, 223, 228). 

•10) 8 Ind Cae 833 (834) (Cal). 

[See also (’15) AIR 1915 Mad 1042 (1043). (Deci- 
sions under the present Code.) 

(’10) 5 Ind Ciis 579 (580) (Gal).] 

4 . (’18) AIR 1918 All 242 (243) : 40 All 209. 
(Omission to file a copy of decree.) 

(’33) AIR 1933 Mad 568(569). (Application against 
legal reprcsentiitive of judgment-debtor — No ex- 
press prayer for adding the legal representative.) 
(•34) AIR 1934 Nag 117 (118, 119). (Execution 
application — Rejection as losing incorrect does 
not amount to finding that it is not in accord- 
ance with law and such application saves time.) 
*18) AIR 1918 Low Bur 103 (104). 

*08) 31 Mad 68 (70). (Omission to mention if an 
appeal has haen filed against decree.) 

(•09) 1 Ind Caa 240 (242) : 6 Nag L R 8. (Omis- 
sion to specify the Court which passed the decree.) 
(•26) AIR 1920 Cal 1077(1081, 1082) ; 58 Cal 664. 

(Incorrect calculation of interest and costs.) 

(•22) AIR 1922 Pat 409 (411) ; 1 Pat 149. (Incor- 
rect calculation of interest.) 

(’95) 1896 All W N 18 (18). (Overstating the 
amount due under the decree.) 

(’01) 18 Cal 462 (465). (Property not specified but 
reference given to prior application.) 


(•18) AIR 1918 Pat 41 (51) : 4 Pat L Jour 218. 
(’17) AIR 1917 Mad 886 (836). (0. 21 R.17, 0. P. 
Code was not intended to affect the construction 
put upon the words “applying in accordance with 
law’’ occurring in Art. 182 of the Limitation Act 
by judicial decisions in* dealing with formal 
defects in execution applications.) 

(’28) AIR 1928 Mad 440 (441, 443). (Do.) 

5. (’90) 17 Cal 631 (637) (PB). (List of property 
not filed.) 

(’31) 135 Ind Cas 15 (15) (Mad). (Party not sign- 
ing and verifying application.) 

(’20) AIR 1920 Pat 615(616). (Decree-holder fail- 
ing to comply with a conditional order of Court.) 
(’22) 65 IndCa8l20(120)(Pat). (Amount of thedo- 
creo and costs not shown— material defect.) 

6. (’32) AIR 1932 All 484 (484). 

(•24) AIR 1924 Pat 23 (24) : 2 Pat 809. 

Notes 

1 . (’26) AIR 1926 Lah 110 (110) : 6 Lab 548. 
(’67) 8 Suth W R 282 (284). 

(’96) 18 All 482(486). 

2 . (*82) 8 Cal 297 (299). (The word ‘granted’ is 
equivalent to ’admitted’.) 

3 . (’69) 12 Suth W R 829 (380). 

(’85) AIR 1935 Lah 114 (114). (Court declining to 
attach property on ground that it is mutated in 
name of some person other than the judgment- 
debtor — Court has no power to do so where the 
third person does not take any objection.) 

Notes 

1. (’85) 9 Bom 108 (110). (Declaratory decree can- 
not be executed.) 

(■94) ai Cal 764 (789) : 31 Ind App 89 (FO). (Do.) 
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7. Ezeoutlon of rent deorees under the Tenancy Acts. — A landlord who 
obtains a decree for arrears of rent of an under- tenure is not restricted by the provisions 
of the Bengal Tenancy Act to execute the decree in the first instance by sale of the 
under-tenure. He is at liberty to execute it in the ordinary manner against the person 
or property of his judgment-debtor.^ Section 163 of the Bengal Tenancy Act, VIII of 
1885, and Section 217 of the Bihar and Orissa Tenancy Act, II of 1913, prescribe 
that the Court shall, on the admission of the application for execution, order the issue 
simultaneously of the order of attachment and the proclamation for sale. 

8. Execution of maintenance decree. — A decree declaring a person’s right 
to maintenance at a certain rate and also directing the payment of such maintenance 
by future instalments is not a mere declaratory decree and can be executed as each 
instalment falls due.^ 

Where a decree awarding future maintenance also charges certain property for 
the due payment thereof, the decree-holder can, if there is default, apply for an order 
for the sale of the property or file a fresh suit to enforce the charge.^ The High Court 
of Calcutta^ has hold that, to avoid the difficulty of a further suit, the Court can provide 
in the decree for maintenance for the appointment of a receiver with directions to take 
l) 08 session of the property in case of default and sell the same and pay the maintenance 
from out of the sale proceeds. 

9. Value of property attached. -- Under the proviso to the rule the Court 
should call upon the decree-holder to specify the approximate value of the property to 
1)0 attached, to see that the value of the property to be attached corresponded as nearly 
as may be with the amount due under the decree.^ But, if more property than is 
necessary is attached and sold and a purchaser buys the same without notice of the 
fact that the amount realized by sale of the other plots was more than sufficient to 
satisfy the decree, the sale in his favour cannot bo sot aside.^ 

10. Appeal. — An appeal lies against an order returning an execution 
api)lication on the ground that the decree- holder is not entitled to calculate tho 
amount due to him on tho basis adoi)tod in the petition, and directing him to amend 
tho same.^ But an order allowing the decree-holder to withdraw the execution 
proceedings does not determine anything under Section 47 and is not appealable.^ 


Note? 

1. ('S8) 15 Oil 492 (494, 496). 

(’IK)) 17 Cal 301 (808). 

(’09) 26 Cul 103 (108). 

(’04) 8 Cal W N 675 (677). 

Note 8 

1. (’92) 19 Cal 189 (146) (EB). 

(’8H) 12 Bom 66 (67). 

(’87) 9 All 83 (84). 

(’94) IG All 179 (181). 

(’87) 10 Mod 283 (288) (PB). (The decree can be 
oxccuted against the legal representative of tho 
judgment-debtor.) 

(’07) 30 Mad 324 (826). (Do.) 

2. (’97) 2 Cal W N 83 (33). 

[See however (’95) 22 Oal 908 (908).] 


3. (’99) 26 Cal 441 (448). 

Note 9 

1. (*29) AIR 1929 Nag 305 (306, 808). 

(’98) 20 All 412 (418) : 25 Ind App 146 (PC). 

(’86) AIR 1935 Pat 143 (144). (Execution 
of money decree — Docree-holdur attaching whole 
of judgmont-debtor’s land — Judginont-dobtor 
objecting — Court finding that property was 
worth more and ordering sale of only part 
of tho property does not act without juris- 
diction.)] 

[See also (’92) 16 Bom 91 (114).] 

2. (’19) AIR 1919 Cal 1095 (1096). 

Note 10 

1. (*14) AIR 1914 Mad 582 (533): 18 lud Cas 607 
(607) : 37 Mad 314. 

2. (’13) 19 Ind Cas 904 (905) (Cal). 


0.21 R.1T 
Notes 7-10 
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0.21 B.18 R. 1 8. [S. 246.] (1) Where applications are made^ to a 

Court for the execution of cross-decrees* in 
'*** separate suits* for the payment of two sums of 
money* passed between the same parties^ and 
capable of execution at the same time^ by such Court, then — 

(a) it the two sums are equal, satisfaction shall be entered 
upon both decrees; and 

(■ft) if the two sums are unequal, execution may be taken 
out only by the holder of the decree for the larger 
sum® and for so much only as remains after deduct- 
ing the smaller sum, and satisfaction for the smaller 
sum shall be entered on the decree for the larger sum 
as well as satisfaction of the decree for the smaller 
sum. 

(2) This rule shall be deemed to apply where either party is 
an assignee of one of the decrees*® and as well in respect of judgment- 
debts due by the original assignor as in respect of judgment-debts 
due by the assignee himself. 

(3) This rule shall not be deemed to apply unless — 

(a) the decree-holder in one of the suits in which the 
decrees have been made is the judgment-debtor in 
the other and each party fills the same character in 
both suits ; and 

(’6 ] the sums due under the decrees are definite. 

(4) The holder of a decree passed against several persons 
jointly and severally may treat it as a cross-decree in relation to a 
decree passed against him singly in favour of one or more of such 
persons. 

Illustrations 

(a) A holds a decree against B for Bs. 1,000. B holds a decree against A for the payment oi 
Rs. 1,000 in case A fails to deliver certain goods at a future day, B cannot treat his decree as a cross- 
decree under this rule. 

(b) A and JO, co-plaintiffs, obtain a decree for Bs. 1,000 against C, and C obtains a decree for 
Bs. 1,000 against B. C cannot treat his decree as a cross-decree under this rule. 

(c) A obtains a decree against B for Bs. 1,000. C, who is a trustee for B, obtains a decree on 
behalf of B against A for Bs. 1,000. B cannot treat C'e decree as a cross-decree under this rule. 

(d) A, R, C, D and E are jointly and severally liable for Bs. 1,000 under a decree obtained by 
F. A obtains a decree for Bs. 100 against F, singly and applies for execution to the Court in which 
the joint-decree is being executed. F may treat his joint-decree as a cross-decree under this rule. 

[1877, Ss. 233, 243, 246; 1859, S. 209. See S. 49 and 0. 21, 
Br. 19, 20 and 29.] 



CROSS-DEGREES 


1997 


0.21 R .18 
Notes 1-2 


1. Leltlslative changes. — 

1. The words “where applications are made to a Court for the oxocutioii of 
oross-deoreea in separate suits” in sub-rule (1) are new. 

2. Sub-rule (4) is new. 

3. Illustration (d) is new. 

2. Scope and applicability of the Rule. — 'rhis rule provides that cross- 
decrees for the payment of money shall be set-off against each other. In order that 
‘hin rule may apply the following conditions must be satisfied — 

(1) The decrees must he for the payment of definite sums of money, (Note ■}.) 

(2) ^I’liey must have been passed in separate suits} (Note 4.) 

(3) The decree-holder in one must be the judgment-debtor in the other. 

(4) The parties must fill the same character in both suits. (Note G.) 

(5) Both decrees must be capable of execution^ and must be so ut the same time 

and by the same Court, (Notes 7 and 8.) 

(G) Applications should have boon made to the Court for execution of both 
decrees. (Note 8.) 

If the above conditions are satisfied the set-off should be worked out as follows — 

(1) If the amounts under tlie two decrees are equal, then the two decrees shall 

satisfy each other and full satisfaction shall be entered upon both. 

(2) If the amounts under the two decrees are not equal, then full satisfaction shall 

be entered upon the decree for the smaller amount, and part satisfaction 
upon the decree for the larger amount; and execution shall bo allowed only 
under the latter decree and for so much only as remains due after the 
set-off. (Note 9.) 

A right to set-off under this rule cannot be defeated by an assignment of 
cither decree (Note 10) or by its attsbchment by the other decree-holder,® or by a 

Order 21 Rule 18 - Note 2 2. (*71) IG Suth W R 308 (309). 

h ( 38) 0 Suth W R 590 (591). 3. (*99) AIR 1999 All 502 (602). 


1. Legitletive changes. 

2. Scope and applicability of the Rule. 

3. CroN-decreei lor the payment of two 

•urns of money. 

4. CroM-decreet in separate suits. 

5. ** Between the same parties.'* 

6. Same character in both suits necessary. 


7. Decrees must be capable of execution at 
the same time. 

8. Decrees must be in the tame Court for 
execution. 

9. Execution can be had only of the decree 
for the larger sum. 

10. Assignment of the decree. 

11. Sub-rule (4). 


Other Topics (miscellaneous) 


Applicability only after application for execution. 
See Note 8. ' 

Applicability to an adjudication under S. 144. 
See Note 4. 

Barred decrees. See Note 7. 

Benami decree-holders. See Note 5. 

Claims of holder of decree for smaller sum. See 
Note 9. 

Claims ponding iii a suit. See Note 2. 

Claims under ducroes pending, or liable to, appeal. 

See Notes 7 and 10. 

Countor-olaims. See Note 4. 


Court to which application is made. Sec Note 8. 
Cross-claims. See Note 4. 

Gross-decrees in respect of mesne- profits. See 
Note 3. 

Decrees of different Courts. See Note 8. 

Kssential conditions for set-off. See Note 2. 
Execution for smaller sum not invalid. See 
Note 9. 

Inapxdicability to private awards. Sec Note 4. 
Mortgage-docroes. See Note 3. 

Set-off by order of Court. See Note 8. 
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Xot68 1-2 


0.21 R.4 


1. Bale of property situate In more than one jurisdiction. — As has been 

seen in Note 8 to Section 17, ante^ it is a general principle of law that no Gourt can 
execute a decree in which the subject-matter of the suit or of the application for 
execution is property situate entirely outside the local limits of its jurisdiction. This 
rule is an exception to that general rule.^ Even before this provision was enacted in 
this Code, it was held by the Calcutta High Court^ that where property attached in 
execution of a decree forms one estate and is situate within the territorial jurisdiction 
of two or more Courts, any one of such Courts has jurisdiction to sell the entire estate. 
See also Note 6 to Section 38 ante, 

2. Change of territorial jurisdiotion. — See Section 37. 


R. 4. [S- 223, para. 5.] Where a decree has been passed, in 
a suit of which the value as set forth in the 
** plaint did not exceed two thousand rupees and 
which, as regards its subject-matter, is not 
excepted by the law for the time being in force from the cognmnee 
of either a Presidency or a Provincial Court of Small Causes, and 
the Court which, passed it wishes it to he executed in Calcutta, 
Madras *or Bombay, such Court may send to the Court of Small 
Causes in Calcutta, Madras *or Bombay, as the case may be, the 
copies and certificates mentioned in rule 6; and such Court of 
Small Ccauses shall thereupon execute the decree as if it had been 
passed by itself. 

[1877, S. 223, para. 5.] 

a. Substituted by the Governmeut of India (Adaptation of Indian Laws) Order, 1037, for 
"Bombay or Rangoon.'’ 


1. Scop, of the Rule. I S. DecTM. of foreign Court. See Note 1. 

I 4. Jurisdiction of Court of Smail Comm to 

2. " A. if it had bMn passed by itwlf." I quertion validity of order of transfer. 


1. Soope of the Rule. — This rule is not restricted in its application to decrees 
of British Indian Courts; it applies equally to decrees of such foreign Courts as come 
within Section 44.’ See also Order 61 Rule 1, infra. 


2. “ kt if it bad been passed by itself." — The Court of Small Causes in 
Calcutta, Madras or Bombay, in executing a decree of another Court transferred to it 
under this rule, has the same powers as it possesses in regard to execution of its own 


Order 21 Rule 3 — Note 1 

1. (’33) AIR 1023 Oal 619 (631). 

2. (’66) 13 Cal 307 (312). 

(’63) 6 Oal 703 (70S). 

(’78) 19 Suth W B 484 (486). 


(’76)23 SuthWB164(1.55). 

(’68) 12 Oal L Rep 404 (406). 

(’77) 2 Oal L Rep 884 (386). 

[But Me (’7S) 38 Suth W R 283 (384).] 

Order 21 Ruled-Netol 

1. (’18) AIR 1918 Mad 646 (646). 
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decrees.^ See also Section 42. 

8. Deorees of foreign Court. — See Note 1 above. 

4. Jurisdiotion of Court of Small Causes to question validity of order of 
transfer. — The Court of Small Causes to which a decree is sent for execution under this 
rule has no jurisdiction to question the correctness or validity of the order of transfer.^ 


R. 5. [S. 223, para. 6.] Where the Court to which a 
„ . , decree is to be sent for execution is situate 

Within the same district as the Court which 
passed such decree, such Court shall send the same directly to the 
fonmer Court. But, where the Court to which the decree is to be 
sent for execution is situate in a different district, the Court which 
passed it shall send it to the District Court of the district in which 
the decree is to be executed. 


[1877, S. 223.] 

Local Amendments 

ALLAHABAD 

For the word “district/* where it occurs after the words “same** and 
“dififerenf* read “Province." 

LAHORE 

In the last sentence after the words “the District Court’* and before the words 
“of the district" insert the words “or the Court of any Judge having jurisdiction in the 
place where the decree is to be executed to whom power to receive plaints has been 
delegated by the District Judge.” 

OUDH 

For the word “district" where it occurs after the words “same" and 
“different" read “Province." 

RANGOON 

Add the following proviso : 

“ Provided that where the Court to which the decree is sent for execution is 
presided over by the same Judge as the Court which passed the decree, such transfer 
may be effected by recording a formal order of transfer in the diary of the execution 
proceedings." 

Synopsis 


1. Scope of the Rule. 

2. Power of Court to which decree if tent for execution. See Ss. 51 and 42. 

3. Transfer of local jurbdiction. See Section 37. 

1. Boope of the Rule. — Where two Courts are in the same district, one 
Court may transmit a decree for execution to the other Court direct without the 


Note 2 

1. (’07) 84 Oal 828 (827). (Trying a question of 
title in respect of tiled huts in execution.) 


Noted 

1. (’86) 165 Ind Gas 626 (626) (Cal). (It is the func- 
tion of tho transferring Court to decide whether 
the transfer can or cannot be made. 


0.81 R.4 
Motes 2-i 


0.21 B.5 



1940 


IBANSFEB OF DECHEE 


0.21 R.8 
NoteB l-*8 
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intervention of the District Court} 

But whore the Court to which the decree is to be sent is situate in a different 
district, it should be sent to the District Court of the district in which the decree is 
to be executed. Where this procedure is not followed and the decree is sent direct to 
the Court subordinate to the District Court in another district, that Court cannot 
execute the decree.*' It should not, however, dismiss the application, but should send 
the papers hack to the Judge who sent them for adopting the correct procedure.^ In 
the undei inentionod cases^ it was held that the failure to send the decree through the 
District Court is a more irregularity which can be waived. 

The High Court of Madras® has framed a rule — Rule 161A of the Civil Rules 
of Practice — under which the transferee Court is to return the papers to the 
transmitting Court, if no steps are taken by the decroe-holder within six months from 
the date of transfer. This rule is one of convenience made with the object of inducing 
decree-holder to take early steps to execute the decree ; and a violation thereof does 
not render the proceedings taken after six months void ab initio. 

See also the undermentioned case® as to the practice in Sind Courts. 

2. Power of Court to which decree is sent for execution, — See 

Sections 51 and 42, ante. 

3. Transfer of local jurisdiction. — See Section 37, ante. 


R- 6. [S- 224 .] The court sending a 
•hall b« exectttea by m- decree for execution shall send — 

other Court. 

(a) a copy of the decree ; 

(b) a certificate setting forth that satisfaction of the 
decree has not been obtained by execution within the 
jurisdiction of the Court by which it was passed, or, 
where the decree has been executed in part, the extent 
to which satisfaction has been obtained and what part 
of the decree remains unsatisfied ; and 

(c) a copy of any order for the execution of the decree, 
or, if no such order has been made, a certificate to 
that effect. 


[1877, S. 224; 1859, S. 286.] 


Order 21 Rule 5 — Note 1 

1. (’92) 15 Mad 845 (847). 

(’3G) AIR 198G Cal 571 (572). (Decree traiisforrod 
without express request by decree-holder — 
Acquiescence by decree-holder — Jurisdiction of 
transferee Court to execute not affected.) 

2. (’95) 22 Cal 764 (7GG). 

(*33) AIR 1938 Lah 839 (840, 841). (There is au 
inherent lack of jurisdiction to execute the dc- 
cree--Kven assuming such jurisdiction, it can- 
not send decree to another Subordinate Court for 
execution.) 

(’14) AIK 1914 Gal 786 (786). 


(’19) AIB 1919 Pat 324 (324) : 4 Pat L Jour 49. 
(It is open to the parties at any stage to question 
the jurisdiction of the Subordinate Judge to exe- 
cute it.) 

3. (’14) AIR 1914 Cal 78G (786). 

4. (’3G) AIR 1986 Lah 7G5 (765). 

(’.87) AIR 1987 Lah 174 (176). 

(’86) AIR 1986 Lah 891 (804). 

5. (’15) AIR 1915 Mad 920 (920) : 39 Mad 486. 

' 6. (’88) AIR 1988 Sind 848 (844) : 27 Sind L B 
812. (Practice in Sind is to hand over the decree 
and papers to the judgment-creditor on his ap- 
plying for same unless he is a person hot fit to 
be trusted with such papers.) 
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Local Amendments 

ALLAHABAD 

Rule 6 shall be re-numberecl as 6 (1) and add the following sub-rule (2) : 

“(2) Such copies and certificates may, at the request of the decree-holder, bo 
handed over to him or to such person as he appoints, in a sealed cover to be taken to 
the Court to which they are to be sent.” 

N.-W.F.P. 

Read Rule 6 as Rule 6 (1) and add the following sub- rule (2) : 

“(2) Such copies and certificates may, at the request of the decree- holder, be 
handed over to him or to such person as he appoints in a sealed cover to bo taken to 
the Court to which they are to be sent.** 

OUDH 

To Rule 6, add the following as sub-rule (2) and re-number 6 as 6 (1) : 

"(2) Such copies and certificates may, at the request of the decree- holder, be 
handed over to him or to such person as he appoints, in a sealed cover to be taken to 
the Court to which they are to be sent.** 

PATNA 

Insert the following words after the word “decree** in clause (a) ; 

“and a copy of the suit register relating to the suit in which the decree was 
passed and a memorandum showing the costs allowed to the decree-holder subsequent, 
to the passing of the decree.** 

RANGOON 

To Rule 6, add the following proviso ; 

“ Provided that where a transfer is effected under the proviso to Rule 5 it shall 
not be necessary to send the above documents.** 

Synopsis 

L Scope of the Rule. 4. Copy of any order. 

2. Certificate, effect of not fending. 5. Small Cause Courts. 

3. Presumption as to compliance 5a. Notice to judgment-debtor. 

with the Rule. 6. Appeal. 

1. Soope of the Rule. — The documents required to be transmitted by the 
Court sending the decree for execution to another Court are — 

(1) a copy of the decree, 

(2) a certificate as required by clause (b), and 

(3) a copy of any order for execution that may have been passed.^ 

As to the form of certificate of non-satisfaction, see Appendix B, Form No. 4. 
Where a Court, upon an application for transfer of the decree for execution to 
another Court, places a wrong construction on the decree and mentions in the 
certificate that a particular amount is due, the statement is ultra vires and the 
judgment-debtor need not have it amended by the transferor Court.*^ In sending the 
certificate of non-satisfaction, the Court which passed the decree is not called upon to 
consider whether the decree is still capable of execution; that is a question for 
determination by the transferee Court when a proper application for execution is 
presented to it.* 

When once an order is made sending a decree to another Court for execution, 
that by itself is suflBoient to entitle the decree-holder to apply to the Court to which 

Order 21 Rulels — Note 1 2. (»26) AIR 1926 Pat 807 (809,* 810) : 4 Pat 440. 

1. (’69) 4 Mad H 0 B 881 (888). 3. (*10) 8 Ind Gas 92 (26) (Gal). 


0.21 R.6 
Note 1 
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0t21 R«6 the decree is sent for execution."^ Where an application for execution has already 
Notes l-8a been made to the Court which passed the decree, a fresh application for execution 
need not be made to the Court to which the decree is transferred for execution.® See 
also the undermentioned case.® 

2t Certlfloatei effect of not sending. — The omission to send the certificate 
as required by clause (b) of this rule is a mere irregularity and does not affect the 
jurisdiction of the Court to which the decree is transferred for execution to entertain 
the application for execution.^ Nor is it a ground for an application under 0. 21 E. 90 
to set aside a sale.® Similarly, it has been held that a mere mistake in the certificate 
of non- satisfaction as to the number of the suit or the names of the judgment-debtors 
will not affect the jurisdiction of the execution Court to proceed with the execution.® 

8. Preaumption aa to compliance vith the Rule. — Where the validity of 
an attachment effected by the transferee Court is attacked on the ground that no 
copy of the decree was sent by the Court which passed the decree, it lies upon the 
judgment-debtor to prove that it was not transmitted, the maxim applicable being 
omnia pratsumuntur rite esse acta — all things are presumed to have been rightly 
and duly performed.^ Where a decree was passed by a Judge in the capacity of a Small 
Cause Judge and an application for execution of the decree was filed before the same 
Judge acting on the original side, it was held that even though there was no formal 
order of transfer, the provisions of this rule were sufficiently complied^ with.® 

Copy of any order. — The words “copy of any order for the execution of 
the decree*’ in clause (c) mean a copy of any subsisting order and not a copy of an 
order for execution in the previous execution application.^ 

6. Small Cause Courts. — This rule applies to proceedings in the Small 
Cause Courts in the mofussil and it there is no sufficient property within the jurisdiction 
of the Small Cause Court to satisfy the decree, it may be sent to another Court.^ 

5a. Notice to judgment-debtor. — Where the application for transmission of 
the decree for execution to another Court is made when the decree is already under 
execution in the Court which passed it, notice should be given to the judgment -debtor 
and the transfer should not be ordered unless there is sufficient cause to order 
simul t aneous execution.^ S ee also Note 17 to Section 39 ante, 

4. (’lb) 8 Ind Cas 852 (853) ; SS'Mad 688. “('FoT 
ratGable distribution.) 

[But lee (’28) AIB 1928 Mad 496 (497) (Obiter).'] 

5. (’86) AIR 1936 Oal 267 (269). 

6. (*86) AIR 1986 Xjah 369 (369). (Order transfer- 
ring dTCree of High Court to another Court for 
execution may be signed by the Registrar and 
need not be signed by the Judge.) 

Note 2 

1. (’81) AIR 1981 Cai 649 (640). 

2. (’97) 20 Mad 10 (12). 

3. (>88) AIR 1938 Pat 518 (514). 

[See aleo (’86) AIR 1936 Lah 765 (766). (Certi- 
ficate wrongly addressed to the Subordinate 
Judge instead of to the District Judge — ■ Defect 
held cured in the cironmstances of the case.) 

(’86) AIR 1986 Oal 671 (572). (Irregularity in 
manner of transfer does not prevent the trans- 
feree Court from having seisin of the execution.)] 


1. (’72) 17 Suth W R 389 (291). 

2. (’27) AIR 1927 Cal 782 (788). (Appeal would 
lie from an order in execution.) 

’28) AIR 1028 Rang 16 (16) : 5 Rang 618. 
(Transfer is not invalid.) 

Note 4 

1. (’89) 18 Bom 871 (873). 

Note 5 

1. (’68) 9 Suth W R 176 (177). 

Note 5a 

1. (’89) AIR 1989 Bom 268 (260) : 41 Bom L R 461 
(488). (A mere order transmitting a decree foe 
execution to another Court may be said to be a 
purely ministerial order, but an order which 
amounts to the grant of a certificate and allows 
simultaneous execution proceedings to go on in. 
more than one Court is not a mere ministscial 
order. Such an order is a judicial order.) 

(’85) AIR 1985 Cal 268 (270). • 
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6. AppeaL — An order directing or refusing the issue of a certificate is 
appealable.^ 


0.21 R .6 
Notes 


R. 7. [S. 225.] The Court to which a decree is so sent shall 
cause such copies and certificates to be filed, 
to* fue without any further proof of the decree or order 
Mme without proof. for exccutiou, or of the copies thereof, unless 
the Court, for any special reasons to be recorded 
under the hand of the Judge, requires such proof. 

[1877, S. 225; 1859, S. 286.] 


Synopsis 


1. Legislative changes. 

2. ^Without any further proof. 

' 3. Jurisdiction of the Court which passed 
the decree. 8gg Section 42, Note 1. 


4. Executing Court, whether can question 

the jurisdiction of the Court which 
passed the decree. 

5. Whether a transferee Court can execute 

a decree in excess of its pecuniary juris- 
diction. Seo Section 88, Note 7. 


0.21 R.7 


1. Le^lslaiiYe ohan^es. — Tho words '*or of the jurisdiction of tlie Court 
which passed it** which occurred in the old Section have now been omitted. See Note 4. 


2. Without any furthev proof. — As soon as a copy of the decree which is 
sent for execution to another Court is filed in the Court to which it is transmitted, it 
has the same effect as a decree of that Court.^ 


3. Jurisdiction of the Court which passed the decree. — See Section 42, 

Note 1. 


4. Executing Court, whether can question the jurisdiotion of the Court 
which passed the decree. — Section 225 of the old Code contained the words 'or of 
the jurisdiction of the Court which passed it.** There was a conflict of decisions as to 
whether tho transferee Court can go into the question of the jurisdiction of tho Court 
which passed the decree, if it sees any reason to do so.^ The said words have now 
been omitted and it has been held that the transferee Court has no power under 
the present Code to question tho jurisdiction of .the Court which passed the decree 
under execution.^ But it has been held that where the decree was passed against 
a dead person, it is a nullity and objection to the decree on this ground can be taken 


Note 6 

1. (*74) 6NWPHOR 78 (76). 

[See also (’89) AIR 1989 Bom 268 (260): 41 Bom 
L R 481 (488). (Order which amounts to a 
grant of a certificate and allows simultaneous 
execution is a judicial order and is appealable.)] 

Order 21 Rule 7 — • Note 2 

1. (*68) 10 Suth W R 46 (60) (FB). 

Note 4 

1. (’89) 11 All 814 (818). 

(’96) 17 All 478 (482). 

(*04) 28 Bom 878 (882). 

(*91) 16 Bom 216 (219). (A case of foreign judg- 
ment.) 


(*86) 10 Bom 66 (68). 

(’82) 7 Bom 481 (488). 

2. (’14) AIR 1914 Bom 27 (27) ; 38 Bom 194. 
(’20) AIR 1920 Mad 1019 (1028) ; 43 Mad 676. 
(*82) AIR 1982 Lah 289 (290) : 13 Lah 25. 

(’26) AIR 1926 Oudh 886 (388) : 29 Oudh Cas 26. 
’81) AIR 1981 Pat 27 (29, 30) : 9 Pat 829. 

(’96) 9 0 P L R 186 (187). 

(’28) AIR 1928 Mad 212 (214). 

(»19) AIR 1919 Lah 294 (295):1919Pun ReNo.22. 
(’81) AIR 1981 Rang 262 (269): 9 Rang 480 (FB). 
(Overruling AIR 1980 Rang 887.) 

(’16) AIR 1916 Upp Bur 1 (2):2UppBur Rul 119. 
’82) AIR 1982 Lah 601 (602). 

(’87) AIR 1987 Bom 19 (22). 
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0.21 R.7 ia the transferee Court.^ In the undermentioned case^ it was held that the transferee 
Notes 4r8 Court is not debarred from taking cognizance of objections as to jurisdiction of which 
the Court which transferred the decree could take cognizance. See also Note 1 to 
Section ante. 

This rule dispensing with the further proof of jurisdiction than the certificate of 
the transmitting Court, applies only to the decrees of British Indian Courts and not 
to foreign decrees transmitted to British Indian Courts for execution under Section 44; 
the reason is that Section 44 “ does not remove the decree of a Native State falling 
within its purview from the category of foreign judgments. It merely allows the 
procedure by which such a judgment can have effect given to it in British India.” 
Notwithstanding the Section, such a decree still remains a foreign judgment, and its 
effect is removed by showing want of jurisdiction in the Court which passed it. The 
Court executing the decree is, therefore, not precluded from ascertaining whether a 
foreign Court had jurisdiction merely because that Court has itself decided an issue 
upon that point in its own favour.® 

S. Whether a transferee Court oan execute a decree in excess of its 
pecuniary Jurisdiction. — See Section 38, Note 7, ante. 


0.21 R.8 R. 8. [S. 226. ] Where such copies are so filed, the decree 

Execution of tiecree or Order may, if the Ck)urt to which it is sent is 
order by Court to which the District Court, be executed by such Court 

It u Mnt. » , A • 1 -1 • 

or be transferred for execution to any subordi- 
nate Court of competent jurisdiction. 

[1877, S. 226; 1859, S. 287.] 

Local Amendment 

RANGOON 

For the words 'of competent jurisdiction” substitute the words “whose 
pecuniary jurisdiction is not less than the amount of the decree.” 

Synopsis 

1. Scope of the Rule. | 2o ** Competent jurisdiction.'* 

1. Scope of the Rule. — The District Court to which a decree is sent for 
execution under this rule has a right to entrust the execution of the decree to a Court 
subordinate to it.^ An order of a District Court transferring a decree for execution, 

[See (’33) AIR 1933 Cal 267 (266).] power of tho Court to takecognizanco of objection 

[See however (’33) AIR 1933 Nag 211 (212, 218.) as to want of jurisdiction when raised by the 
(Executing Court can refuse execution if decree judgment-debtor.) 

is passed without jurisdiction— But want of 5 . (’16) AIR 1916 Bom 307 (308) : 40 Bom 661. 
juri.sdiction must be patent or capable of being (’91) 15 Bom 216 (219). 

gathered without necessity of enquiry into (*16) AIR 1915 Mad 486 (488) ; 89 Mad 24 (FB). 
^ )] (Reversing 20 Ind Cas 704.) 

3 . (’35) AIR 1935 Lab 439 (439) : 17 Lah 32. (*81) AIR 1981 All 689 (691) : 58 All 747. (S. 44 

(Affirming on Letter Patent Appeal AIR 1934 cannot override S. 18.) 

Lah 117). ('35) AIR 1935 Lah 551 (651). 

4. (’84) AIR 1934 Lah 662 (657). (The change in Order 21 Rule 8 Note 1 

the wording of the rule has this effect, viz., that 1. (’81) 8 Ind App 165 (171) (P C). 

the transfers Court cannot, suo motu, call for (’33) AIR 1933 Lah 839 (841). (But a Court 

proof of jurisdiction of the Court which passed subordinate to the District Court has uo power 

the decree. But the rule does not deal with the to transfer execution to another Court.)] 
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signed by the sheristadar “by order’* of the District Judge, is a valid endorsement 
complying with the provisions of this rule and is not vitiated by the absence of the 
signature of the Judge/^ 

Where an Assistant Judge is invested with all the powers of a District Judge 
within any part of the district of such Judge, he is the "District Court” in such part 
for the purposes of this rule.^ 

2. Competent jurisdiotiont” — There is a conflict of opinion as to the 
meaning of the expression “Court of competent jurisdiction.” It was held by the 
Madras High Court in the undcrnientionod case^ that tlie expression refers to territorial 
competence and therefore if tho attached projxjrty is transferred from the jurisdiction 
of the transferee Court to some other Court, the sale by the transferee Court after the 
transfer of the property from its jurisdiction, is not valid even though the Court had 
jurisdiction over such property at the time of the transfer. But in a recent case*^ the 
same High Court has held that the expression means “competent to sell in execution.” 


R. 9. [S- 227.] Where the Court to which the decree is sent 
Execution by High oxecution is ft High Court, the decree shall 
Court of decree trant- be exccuted by such Court in the same manner 
erre y ot er ourt. ^ possed by such Court in tho 

exercise of its ordinary original civil jurisdiction. 

[1877, S. 227.] 

Synopsis 


le Scope. 

2. Ordinary original civil jurisdiction, meaning of. 

3. Limitation. 

!• Scope* — It has been held in a very early case of the Calcutta lligli Court' 
that tho functions of the High Court, in respect of the execution ot a decree ot another 
Court, are limited to effecting execution and to the matters arising out of tho 
proceedings in execution, and that tho question whether or not tho applicant had a 
right to obtain execution, must be judged by the Court in which tho record was. 

Where a decree is transferred under this rule to tho High Court for execution, 
the High Court cannot make the decree payable in instalments.* The reason is that 
though the decree could be executed as if it was passed by itself, still the High Court 
is not the Court which passed the decree, which Court alone can act under 0. 20 B. 11, 
ante, 

2. Ordinary original oivil jurisdiotion, meaning of. — See Notes to 
Clause 12 of the Letters Patent of Calcutta, Bombay and Madras High Courts. 

8. Limitation. — The period of limitation applicable to tho execution of a 
decree transmitted by one Court to another for execution depends upon tho character 

2. (’96) 23 Oal 480 (48^ 

(TO) 5 Ind Gas 165 (155) (Mad). 

3. (’70) 7 Bom H C R A 0 87 (40). 

Note 2 

1. (’18) AIR 1918 Mad 17 (17). 


2. (’34) AIR 1934 Mad 573 (574, 576). 

Order 21 Rule 9 — Note 1 

1. (’71) 6 Bang L B App 6G (66). 

2. (’34) AIR 1934 Rang 197 (198). 


0.21 R.8 
Notes 1-2 


0.21 R.9 
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*^ 1 21 R< 9 of the Court which passed the decree and not on the character of the Court executing 

Note 8 it} The manner of execution mentioned in this rule refers to the procedure under 

which the execution is to be had, and has no reference to the law of limitation ; ib 
simply applies the High Court machinery to the execution of the decree.* Thus, where 
a decree passed by the Calcutta Small Cause Court was transferred to the High Court 
at Calcutta for execution, it was held that the period of limitation applicable to the 
decree was Article 182 of the Limitation Act and that it was not governed by the law 
of limitation relating to decrees of the High Court.* 


Afplioatiom fob Execution 


0.21 B. 10 


R. 1 O. [S* 230, Para. 1.] Where the holder of a decree 
Application for deslres to execute it, he shall apply to the Court 
execution. wMch possed the decree or to the officer (if any) 

appointed in this behalf, or if the decree has been sent under the 
provisions hereinbefore contained to another Court then to such 
Court or to the proper officer thereof. 


[1877, Ss. 230, 231; 1859, S. 207.] 

Local Amendments 

LAHORE 

Add the following proviso : 

“Provided that if the judgment. debtor has left the jurisdiction of the Court 
which passed the decree, or of the Court to which the decree has been sent, the holder 
of the decree may apply to the Court within whose jurisdiction the judgment-debtor 
is, or to the officer appointed in this behalf, to order immediate execution on the 
production of the decree and of an affidavit of non-satisfaction by the holder of the 
decree pending the receipt of an order of transfer under Section 39.** 

RANGOON 

Add the following : 

“at the time of presenting the application for execution or at the time of 
admission thereof the holder of a decree may, if he wishes, deposit in Court the fees 
requisite for all necessary proceedings in the execution.** 


Synopsis 


1. Succeiiive applicationt for execution. 

2. Who may apply for execution. 

3. What decreet may be executed. 

4. Court by which decree may be executed. 

See Section 88. 

5. **Court which patted the decree*** See 

Section 87. 


6. Court to which the decree b tent for 

execution. 

6a. Time of pretentation of application for 
execution. 

7. Executing Court cannot go behind the 

decree. See Note 8 to Section 88. 

8. Application for execution* 

9. Dbmittai of application for default* 


Other Topics (miscellaneous) 

Application by representatives of deceased dccree-holder—Succession 
certificate, if necessary. See Note 2. 

Maintenance decree— Execution of. See Note 8. 


Note 3 

1. (*90) 17 Cal 491 (497). 

(’ll) 11 Ind Cas 685 (687) : 86 Mad 108. 
(’08) 81 Mad 24 (27). 


(’ll) 11 Ind Gas 216 (216) (Cal). (So assumed.) 

2. (’97) 24 Cal 478 (491). 

3. (’90) 17 Cal 491 (496). 
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i. SuooessiYe applloations for execution. — The Code does not bar a sue- 
cession of applications for execution.^ Thus, ^here an application for execution is 
withdrawn by the decree-holder without leave to apply again having been granted by 
the Court, a second application is not barred; Section 141 cannot bo invoked so as to 
apply 0. 23 B. 1, since that Section does not apply to execution proceedings.* Similarly, 
0. 2 B. 2 dods not apply to proceedings in execution,* and when a decree gives reliefs 
of a different character, such as a decree for possession and a decree for costs, there is 
nothing which prevents separate and successive applications for execution as regards 
each of them.^ 


A decree in a suit for money, for principal and interest, is a single money decree 
and it is not permissible to levy execution thereof piecemeal. The rule is that a party 
having a right to execute a decree for money presently payable must enforce the whole 
decree at the same time and if enforcement is sought for a lesser sum, ho must bo 
taken to waive his right to levy execution for the balance.^ According to the Judicial 
Commissioner’s Court of Nagpur, whore an application for execution of part of a decree 
is made, the judgment-debtor is bound to raise an objection at once and if he fails to 
do so, the piecemeal execution will not be invalid and a subsequent application is not 
barred inasmuch as 0. 2 B. 2 does not apply to applications in execution.^ 

A subsequent application for execution in respect of reliefs different froiTi those 
claimed in a prior application cannot be said to be one in continuation of the prior 
application.^ 


2. Who may apply for execution. It is only the decree. holder whose name 
is on the record that is entitled to apply for execution of the decree.^ A defendant in a 
partition suit in which a decree has been passed is in the position of a decree- holder, 
and will be entitled to apply for execution,* In the case of decrees in representative 
suitSf a person not on the record, but who was represented in the suit by the decree- 
holder on record, can apply to be brought on the record and to execute the decree.* 
Similarly, the representatives of a deceased decree-holder can apply to bo brought on 
the record and to execute the decree.^ 


Where an application was made by the guardian ad litem of a minor after the 
latter had attained majority, but the latter ratified the application subsequently, it 
was held that the ratification rendered the application valid from the date of the 


ratification.* 

Order 21 Rule 10 — Note 1 

1. (’ll) 11 Ind Gas 385 (386) (Cal). 

2. (’94) 17 All 106 (111, 112 : 22 Ind App 44 
(P 0). (OverruUng 10 All 71.) 

(’91) 16 Oal 635 (639). 

3. (’38) AIR 1988 Bom 864 (865) : 57 Bom 468. 

4. (’91) 18 Oal 515 (517). 

(’97) 19 All 98 (100). (Possession and mesne 
profits.) 

(’75) 7NWPHOR95 (97). (Do.) 

(’88 12 Bom 98 (100). (Do.) 

(’09) 4 Ind Gas 408 (409) (Oal). 

[But aee (’99) 26 Gal 888 (890). (Following 15 
Bom 242.) 

(’91) 15 Bom 242 (244). (Though not in accord- 
ance with law, yet it is a step-in-aid.)] 

5. (’88) AIR 1988 Bom 864 (865, 866) : 57 Bom 
468. 

6. (’82) AIR 1982 Nag 89 (90) : 28 Nag L R 77. 

7. (’88) AIR 1988 Lah 8 (4) : 16 Lah 208. 


Note 2 

1. (’17) AIR 1917 Oudh 182 (185). (Stranger not 

a party to the suit, cannot apply.) 

(’75) 24 Suth W R 10 (11). (Do.) 

(’91) 18 Oal 689 (641). 

(’69) 11 Suth W R 271 (272). 

See also S. 2 sub-s. (8), note 2. 

2. (’23) AIR 1923 Bom 23 (23) : 46 Bom 987. 

3. (’23) AIR 1923 Mad 472 (473). 

[Nee also (’76) 1 All 510 (511). (Decree in favour 
of a firm in the name of agent— Another agent 
applying — Proceedings though irregular, not 
invalid.) 

(’87) AIR 1987 Pat 607 (608). (Father of joint 
Hindu family obtaining decree in respect of 
debt due to joint family after partition — Sons 
are interested in decree and can apply for 
execution.)] 

4 . (’70) 14 Suth W R 162 (162). 

5. (’81) AIR 1981 Lah 600 (601). 


0.21 B .10 
Notes 1-S 
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o.aiB.io Where a decree grants a relief to a person named in the decree, it has been 

Hotel a-6 held that such i)er6on so named can enforce the decree notwithstanding the fact that 
he is not party to the 

As to the necessity for the production of succession certificate along with the 
application for execution where the decree-holder is dead, see the undermentioned 
cases/ 

It has boon held that an insolvent is not debarred from making an application 
for execution of a decree which he has obtained before his adjudication.^ 

Fresh valcalatnama^ if necessary for execution proceedings, — Proceedings in 
execution are proceedings in continuation of the suit, and therefore a fresh authority is 
not required for a pleader to appear, act and plead on behalf of the decree-holder in 
execution proceedings, if he was authorized by a vakalatnama in the suit itself.® But 
an application for execution filed by a vakil who has no vakalat from the decree-holder 
at all is not one in accordance with law.^® 

Where an agent is authorized to apply for execution of a decree, ho is also 
entitled to appeal against an order refusing to execute the decree.^^ 

Joint application for execution, — Persons entitled to separate amounts under 
a decree may join in one application. Where, in such a case, one of them subsequently 
withdraws from the application, it may continue in the name of the other persons.^^ 

3. What decrees may be executed. — See Section 38, Note 5 and Section 47, 
Note 33 and the undermentioned cases.^ 

4. Court by which decree may be executed. See Soction 38. 

8. "Court which passed the decree." See Section 37. 

6. Court to which the decree is sent for execution.— \Vboro a decree is 
transferred to another Court for execution under Section 39 and the records are not 
sent back to the transferor Court, an application made to the Court which passed the 
decree is not an application made to the proper Court within the meaning of Article 182, 


6. (’82) AIR 1982 Bom 878 (379). 

(’32) AIR 1932 Mad 193(194). (Decrce-holder need 
not be a party to the decree.) 

7 . (*97) 18 All 34 (35). (Succession certificate 
necoasary — But may be produced during pen- 
dency of proceedings— It is not a condition pre- 
cedent.) 

*02) 24 All 138 (142). (Do.) 

’92) 19 Cal 482 (485). (Do.) 

(’94) 1(> All 2G (26). (Application without certi- 
ficate will save limitation.) 

(’ll) 9 Ind Gas 800 (801) (All). (Do.) 

(’96) 20 Bom 7R (78). (Do.) 

(’98) 20 Cal 755 (757). (Do.) 

(’92) 16 ]3om 849 (3.^)). (Where claim is by sur- 
vivorship, certificate is not necessary — But 
where claiming as heir certificate is necessary.) 
(’99) 22 Mad 880 (381). (Claim by survivorship 
— Certificate not necessary.) 

(*9S) 20 Cal 103 (105). (Decree in favour of 
mohunt— Application by his successor — Certi- 
ficate not necessary.) 

(’85) AIR 1935 Nag 1 (2) ; 31 Nag L R 126. 
(Application according to 0. 21 Rr. 11 to 14— 


Absence of succession certificate docs not make 
application as one not in accordance with law.) 

8. (’39) AIR 1939 Mad m (198). 

9 . (*12) 13 Ind Gas 365 (369) (Cal). 

(’25) AIR 1925 Pat 092 693). 

(’25) AIR 1925 Pat 369 (372) : 4 Pat 878. 

(’85) 7 All 564 (566). (An application by pleader 
after client’s death is invalid.) 

10 . (’35) AIR 1936 Mad 786 (789). 

[See also (’87) AIR 1937 Mad 760 (762).] 

11 . (*8G) AIR 1986 Lah 508 (508). (Agent com- 
petent to execute decree — Agent can remove 
objections to execution in both appellate and 
execution Courts.) 

12 . (’35) AIR 1935 All 402 (403, 404). (Decree in 
favour of number of persons awarding separate 
costs.) 

Notes 

1. (70) 2 N W P H 0 R 303 (304). (Declaratory 
decrees cannot be executed.) 

(’02) 26 Bom 707 (710). (But future maintenance 
awarded by decree must be enforced in exeon- 
tion.) 

(’92) 19 Oal 189 (146). (Do.) 
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clause 6 of the Limitation Act.^ See also Section 42 Note 3. A transfer made in an 
irregular manner is not null and void and if the irregularity is not objected to, an 
application made to the transferee Court is in order.^ Where a decree is transferred to 
anotlier Court for execution, the more fact that the transfer is made on the ground tliat 
the judgment -debtor has immovable property within the jurisdiction of such Court does 
not deprive such Court of the power to entertain an application for the arrest of the 
judgment-debtor.^ 

Where an order has been made by the Court which passed a decree for transfer 
to another Court, the decree- holder is entitled to apply for execution to tlio transferee 
Court, oven before the copy of the decree has been received by the latter from the 
former Court.* The reason is that the order of transfer is a judicial order and therefore 
takes effect from the date on which it was passed. 


6a. Time of presentation of application for execution. - It is in the 

discretion of the Judge or officer ap^xiinted in that behalf to accept an application for 
execution beyond office houra.^ 

7. Executing Court cannot go behind the decree. — See Note 8 to Section 38. 


8. Application for exeqution. — It has been already seen in Note 5 to Section 38, 
antCt that wliere a decree is reversed, modified or affirmed in appeal, the only decree 
capable of execution is the appellate decree. Therefore, if a decree of a lower Court is 
confirmed on appeal while execution proceedings are ponding, a fresh application for 
execution is necessary.^ 

When a decree follows an attachment before judgment, 0. 38 Ji. 11 does not 
exempt the plaintiff from making an application as required by this rule.^ 

An application under Section 39 for transfer of a decree is not an application for 
execution;'^ but is only an application to take some step-in-aid of execution.* It is 
necessary, liowever, even for this purpose that the application for transfer should have 
boon made to the Court having jurisdiction in the matter.^^ 


(’2.')) AIR 192;j l^Tad 80 (84). (Satisfied decree can- 
not be executed.) 

(’94) 19 Bom 540 (549). (Oo.) 

Note 6 

1. (’10) AIR 1910 P C 10 (18) : 39 Mad 040 ; 48 
IndApp 288 (PC). (Aftirming AIR 1914 Mad 436 
on appeal.) 

(’34) AIR 1934 Lab 728 (730) : 10 Lab 80. (Tbo 
original Court bas no power to execute until tbe 
decree is re- transferred.) 

(’31) AIR 1931 Lab 14 (14). 

(’25) AIR 1925 Lab 233 (285). 

(’23) AIR 1923 Pat 384 (384) ; 2 Pat 247. 

(’22) AIR 1922 Bom 359 (300) : 47 Bom 60. 

[See also (’80) 1886 All W N 81 (31).] 

2. (’87) 1887 Bom P J 328 (328) Reprint, Pago 
479 (479). 

3. (’38) AIR 1938 Mad 27 (28, 29). 

4 . (*38) AIR 1983 Mad 627 (027, 628) : 56 Mad 
092. (Following 86 Mad 588 and dissenting from 
AIR 1928 Mad 496.) 

Note 6a 

1. (’38) AIR 1988 Nag 46 (47): ILR (1988) Nag 461. 

Note 6 

1. (’80) AIR 1980 Bom 226 (227). (A prayer for 


continuation of application is a defect curable 
by Si'ction 99.) 

2. (’10) 7 Iiid Cas 856 (857) ; 34 IIaA 25. 

(’88) 12 Bom 400 (400). 

(*06) 38 Cal 089 (648). 

(’29) AIR 1929 Nag 148 (150) : 25 Nag L R 94. 

3. (’20) AIR 1920 All 173 (474). 

(*82) AIR 1932 Pat 309 (311) : 11 Pat 785. (Kvon 
though in the form of an execution application.) 
(’22) AIR 1922 Cal 8 (4). 

(’35) AIR 1985 Lab 508 (510): 17 Lab 13. (Rover- 
sing on Letters Patent Appeal, AIR 1930 Lab 18 
— Application for execution subsequently made 
to tbo transferee Court is not one in continua- 
tion of tbo prior application for transfer.) 

4 . (’20) AIR 1920 All 473 (474). 

(*33) AIR 1933 Oudb 131 (131, 132). 

(’38) AIR 1933 Sind 78 (80) : 27 Sind L R 109. 
(’82) AIR 1932 Pat 809 (310) ; 11 Pat 785. (But 
an application for transfer to a Court which 
has no jurisdiction to execute is not a step-in- 
aid.) 

(’37) AIR 1037 Bom 305 (3G8): ILR (1937) Bom 
691. 

5. (’32) AIR 1982 Pat 309 (811) : 11 Pat 785. 
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Where a deoree-holder makes an application praying for a relief not granted by 
the decree^ it is not an application which will save limitation under Article 182 of the 
Limitation Act.^ But an application which is merely incorrect in some respects would 
bo one furthering execution/ 

Where a decree is transferred for execution to another Court, it is the 
application for execution that initiates the proceedings in execution. The receipt of the 
decree on transfer is a mere ministerial act/ 

9. Dismissal of application for default. — A Court has inherent power to 
dismiss an application for execution when the applicant fails, through his own laches, to 
put the Court in a position to proceed with the application/ But such dismissal does 
not bar a fresh application for execution/^ 

As to whether a Court has power to restore to the file an application dismissed 
for default, see Notes to Order 9 Rule 9. 

Local Amendment 

RANGOON 

Add the following as Rule lOA. 

“lOA. If no application is made by the decree-bolder within six months of the 
date of the receipt of the papers the Court shall return them to the Court which passed 
the decree with a certificate stating the circumstances as prescribed by Section 41,'* 


R. 1 1« [Ss. 256, 235.] (1) Where a decree is for the 

Oral .ppiiction of money the Court may, on the oral 

application of the decree-holder at the time of the 
passing of the decree, order immediate execution^ thereof by the 
arrest of the judgment-debtor, prior to the preparation of a warrant 
if he is within the precincts of the Court. 

(8) Save as otherwise provided by sub-rule (1), every 

Written appUcaU^m appHcation for the execution of a decree shall be 
in writing, signed and verified* by the applicant 
or by some other person proved to the satisfaction of the Court to 
be acquainted with the facts of the case, and shall contain in a 
tabular form the following particulars, namely ; — 

(a) the number of the suit ; 


6. (’80) 18 Bom 287(289, 240). 

(’01) 1901 Fun Re Ko. 98, p. 880. 

7. (’88) 12 Bom 427 (480). 

(’83) G Mad 260 (251). 

8. (’38) AIR 1938 Rang 886 (886) : 1988 Rang L 
B 855. (Decree of Britieli Indian Court trans- 
ferred for execution to Court in Burma— Separa- 
tion of Burma from British India taking place 
in the interval between the receipt of the decree 
by the Burman Court and the application for 
execution to that Court by the decree-holder — 
Decree must be treated as a foreign decree in the 


Barman Court for purposes of execution and 
Burman Court could not execute it.) 

Note 9 

1. (’93) 15 All 84 (95) (F B). 

(’88) AIR 1988 Mad 418 (422) : 56 Mad 490(FB). 

2. (’98)15 All 84 (101) (FB). 

(’95) 18 Mad 181 (188). 

[But see (’82) 1882 All W N 97 (97). (Under 
Code of 1877 when decree-holder did not use due 
diligence, subsequent application could not be 
granted. Not law under this Code.) 

(*79) 2 AU 884 (886). (Do.)] 
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(h) the names of the parties ; 0.21 R. ifc 

(0) the date of the decree;* 

(d) whether any appeal has boon preferred from the 

decree 

(e) whether any, and (if any) what, payment or other 

adjustment* of the matter in controversy has been 
made between the parties subsequently to the 
decree; 

( f) whether any, and (if any) what, previous applications 

have been made for the execution of the decree, the 
dates of such applications and their results ; ® 

(g) the amount with interest (if any) duo upon the decree,'* 

or other relief granted thereby, together with parti- 
culars of any cross-decree, whether passed before or 
after the date of the decree sought to be executed ; 

(h) the amount of the costs (if any) awarded; 

(1) the name of the person against whom execution" of 

the decree is sought ; and 

(j) the mode in which the assistance of the Court is 
required,'^ whether — 

(i) by the delivery of any property specifically 
decreed ; 

( a ) by the attachment and sale, or by the sale without 
attachment, of any property ; 

(in) by the arrest and detention in prison of any 
person ; 

(iv) by the appointment of a receiver ; 

(v) otherwise, as the nature of the relief granted may 

require. 

(3 ) The Court to which an application is made under sub- 
rule (JS) may require the applicant to produce a certified copy of the 
d.6cro6»^^ 

[1877, Ss. 235, 256; 1861, S. 13; 1859, S. 212. 8eeSs.38, 
and 51 and 135 and 0. 40 B. 1.] 

Looal Amendments 

ALLAHABAD 

(1) , For clause (f) of sub-rule (2), substitute the following : 

"(f) The date of the last application, if any," and, 

(2) , Add the following proviso to snh-rule (2) : 

" Provided that when the applicant files with his application a certified copy of 
the decree, the particulars specified in clauses (b), (c) and (h) need not be given in 
the application.” 
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MADRAS 

(1) . In sub-rule (2) betireen clauses ( f) and (g)^ insert the following new clause: 
“ (ff) whether the original decree- lioldor has transferred any part of his 

interest in the decree and, if so, the dato of the transfer and the name and address of 
the parties to the transfer.’* 

(2) , Add the following to sub-rule (2) (j) : 

“ In an execution petition praying for relief by way of attachment of a decree 
of the nature specified in sub-rule (1) of llule 53 of this Order, there shall not bo 
included any other relief mentioned in this clause.” 

( 3) , Add the following proviso at the end of sub-rule (2) : 

“Provided that wlien the applicant tiles with his application a certified copy of 
the deci’oe, the particulars specified in clauses (b), (c) and (h) need not be given in the 
application.” 

NAGPUR 

After sub-clause (v) of clause (j)ol sub-rule (2), insert the following proviso : 
“Provided that, when the applicant files with his application a certified copy of 
the decree the particulars specified in clauses (b)t (c) and (h) need not be given in the 
application.” 

OUDH 

For clause ( f) of sub-rule (2), substitute the following : 

‘Y/j the dato of the last application, if any.” 

PATNA 

(1) , Add the following as sub-rule (I A) : 

“ (lA) Where an order has been made under Section 39 for the transfer of a 
decree for the payment of money for execution to a Court, within the local limits 
of tlie jurisdiction of which the judgment-debtor resides, such Court may, on the 
production by the decree- holder of a certified copy of the decree and an affidavit of 
non -satisfaction, forthwith order immediate execution of the decree by the arrest of 
the judgment- debtor.” 

(2) , Substitute the words and figures “sub-rules (1) and (lA)” for the word 
and figure “sub-rule (1)” in sub-rule (2). 


SIND 

Add the following as clause ( ff) to sub-rule (2) : 

“ ( ff) Whether the original decree-holder has transferred any part of his interest 
in the decree and, if so, the date of the transfer and the name and address of the 
parties to the transfer.” 


Synopsis 


1. LegUlative changes. 

2. Scope of the Rule. 

2a. Applicability of the Rule to execution of 
decrees under other Acts. 

2b. '^Decree for payment of money.** 

3. Immediate execution — Sub-rule (1) 

Privilege from arrest. 

4. Verification of application. 

5. Who may apply for execution. Sec Notes 

to O. 21 R. 10. 

6. Dato of the decree to be given— Clause (c). 

7. Whether any appeal has been preferred 

from the decree— Clauae (d). 


8. Payment or other adjustment — Clause (e). 

9. Previous applications and their results. 

10. Amount due upon the decree — Clause (g). 
10a. Amount of costs awarded — Clause (h)« 

11. Against whom execution Is to issue — 

Clause (i). 

12. Mode in which the assistance of the 

Court is required — Clause (j). 

13. Certified copy of decree to be filed •— 

Sub-rule (3). 

14. Concurrent applications for execution. 

Sco Note 10 to Section 88. 

15. Amendment of application. Bee Notes to 

Rule 17, 
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Other Topics 

Application '* in accordance with law " or not. 

See Notes 2, 8, 9, 11 and 13. 

Breach of sub-rule (2) and defects in applications. 
See Note 2. 

Date of decree to be taken as that of judgment. 
See Note 6. 

Death of judgment-debtor. See Note 11. 


( miscellaneous ) 

Decree burnt or destroyed. See Note 13. 
Limitation. See Note 9. 

Mistake in date of decree. See Note G. 

Omission to specify costs — (.Jlause (h). See 
Note 10. 

Wrong name of the judgment-debtor. See Note 2. 
Wrong number of the suit —Clause (a). See Note 2. 


0.21 R.11 
Notes 1-2 


1. Le^islatiYe changes. — Sub-rulo (1) corresponds to Section 256 of the old 
Code and sub-rule (2) to Section 235. Sub-rule (3) is new and empowers tlie Court 
executing the decree to call upon the decree-holder to produce a certified copy of the 
decree.^ 

The following are the points of difference between sub-rule (1) and Section 256 — 

(1) Section 256 provided for immediate execution only where the amount 
decreed did not exceed the sum of one thousand rupees. 'Phis rule fixes 
no such limit. 

(2) Under Section 256 the Court could order immediate execution only by the 

issue of a warranL Under this rule the order may be made even prior 
to the preparation of a warrant. 

(3) Under tins rule execution cannot issue against the moveable property of 

the judgment-debtor as w\as possible under tho old Code. 

(4) Under the old Code execution could he ordered if the judgment- debtor, 
was “within tho local limits of tho jurisdiction of the Court.” Under 
this rule it can be ordered only if he is within the precincts of the Court, 

The following are the important alterations in sub-rule (2) — 

(1) Tho words “together with X)articular8 of ahy cross-decree, whether passed 

before or after the date of the decree sought to be executed” in clauso (g) 
aro new. 

(2) Tho words “and sale, or by tho sale without attachment” in clause (j), 

sub-clause (ii) are new. 

(3) Sub-clause (iv), clause (j) is new. 


2. Scope of the Rule. — An application for execution should be in writing 
except in tho case dealt with under sub-rule (1), when it may he oral, Sub-rulo (2) says 
what particulars a written ai)plication for execution shall contain. Jilut every omission 
to comply with the said requirements is not necessarily such a dofoct as will vitiate 
the execution proceedings.' Informalities of an immaterial character will not vitiato the 
proceedings.^ ^Phus, tho omission to mention the amount of costs® or giving a wrong 


Order 21 Rule 11 — Note 1 

1. (’32) AIR 1932 All 85 (88) : 63 All 891. 

Note 2 

1. (’26) AIR 1926 Cal 1146 (1147, 1148). 

(’38) AIR 1933 Rang 87 (88, 89). (Omission to 
mention the form of notice to bo served on the 
judgment-debtor is not a defect which would 
make the application not in accordance with law.) 
(’24) AIR 1924 Gal 898 (898). 

(’28) AIR 1928 Mad 129 (131). (Per Devadoss, J. 
— Jackson, J., Contra — Decision of Devadoss, J. 
uphold in AIR 1929 Mad 703.) 

(’83) 6 Mad 250 (261). 

(*14) AIR 1914 Mad 632 (688). 

Cll 1 Iiid Oas 240 (242) : 5 Nag L B 8. 

(’29) AIR 1929 Mad 708 (704) : 62 Mad 760 (F B). 
U (’22) AIR 1922 Sind 29 (80) : 15 SindLB156. 


(*34) AIR 1934 Lah 58 (59). (I^lortgago decree— 
Property described in plaint anddoerco — Appli- 
cation for execution need not bo in form pros- 
cribed under R. 11 — Court should sell tho pro- 
perty after getting necessary particulars from 
decree-holder.) 

(’33) AIR 1933 Sind 78 (80, 81) : 27 Sind LR109. 
(In accordance with law moans fulfilling require- 
ments of law — Minor errors, non-availability of 
roliof or intention of applicant merely to extend 
limitation aro immaterial.) 

[See also (’36) AIR 1936 All 17 (18). (Minor 
defects in an application for execution, for 
instance, the omission to mention tho niiinber 
of the suit or the date of the decree etc., do not 
by themselves render tho applbiation defective 
or one not in accordance with law.)] 

3. (’22) AIR 1922 Sind 29 (30) : 15 Sind LR156. 

3CPC. 123. 
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suit number,^ or making a mistake in the name of the judgment-debtor,^ or omitting 
to state the names of all the persons interested in the decree," or wrongly calculating 
the pleader’s fee,^ or the failure to draw up the petition in a tabular form,® is only an 
irregularity of an immaterial character which will not vitiate the proceeding. Where,, 
however, the omissions relate to material particulars, the application cannot be considered 
to be one in accordance with law and cannot save limitation." Whether an omission 
is material or not will depend upon the particular facts of each case.^" 

Whore an application for execution complies with the requirements of 0. 21,. 
Kiiles 11 to 14, it is in accordance with law. Although in the absence of a succession 
certificate the decree-holder may not be entitled to realize the fruits of his decree, yet, 
the want of a succession certificate will not make the application for execution itself 
one not in accordance with law.^^ See also Note 2 to Order 21 Rule 10. 

Where an application for execution is made, which is not in proixar form or is 
otherwise defective, it is the duty of the Court to dispose of the application either by 
giving the decree-holder an opportunity to amend his application or by rejecting it.^^ 

This rule prescribes the form for an application for execution. There is no 
particular form in which an application for the transfer of a decree for execution to 
another Court should be 'made. Such application need not contain the particulars 
mentioned in this rule. Where the application gives sufficient particulars of the decree 
sought to be transferred to indicate with precision the decree which the Court is to 
transfer, the application is one in accordance with law.^^ 

2a. Applicability of the Rule to execution of decreee under other Acts.— 

Under the Oudh Kent Act, XXII of 1886 (Section 146), the Orissa Tenancy Act, II 
of 1913 [Section 198 (j)] and the Madras Estates Land Act, I of 1908 [Section 192 
(g)], the Court may order immediate execution, on the oral application of tho decree- 
holder, as enacted in sub-rule (1) of this rule. 

In applications for execution of decrees relating to immovable property under 
the Chota Nagpur Tenancy Act, VI of 1908, Section 210 (3) (b), as amended by 
Act VI of 1920, [Section 60 (1)], the application shall be accompanied by a certified 
copy of the decree, as provided in sub-rule (3) of this rule. 


4 . (’98) 25 Cal 694 (597, GOl) (F B). 

(*84) 10 Cal 541 (544). 

5. (’30) AIR 1930 Mad 172 (173). 

6. (’32) 139 Ind Caa 151 (152) (Lah). 

(’31) AIR 1931 Lah GOO (GOl). 

7. (*18) AIR 1918 Mad 1090 (1092) ; 40 Mad 949. 

8. (’21) AIR 1921 Low Bur 37 (39) : 11 Low Bur 
Rul 163. 

9. (31) AIR 1931 All 722(723). (Incorrect entries 
in columns 2, 6 and 8.) 

(*2G) AIR 1926 Pat 533 (634). (Flagrantly defective 
application.) 

(*74) 21 Suth W R 309 (810). 

(’68) 10 Suth W R 428 (428). 

10 . (’2G) AIR 1926 Cal 1146 (1148). 

(’24) AIR 1924 Gal 898 (898). 

(’84) AIR 1934 Bom 307 (810) : 59 Bom 1. (lii 
accordance with law means that application 
though defective in some particular is one upon 
which execution can lawfully be ordered.) 


(’34) AIR 1934 Cal 465 (466). (Application for 
execution not mentioning moneys realised by 
attachment of decrees obtained by judgment- 
debtor — Omisfdon does not vitiate application.) 

11 . (’85) AIR 1935 Nag 1 (2) : 31 Nag L R 126. 

12 . (’84) AIR 1984 All 461 (489) : 56 All 791 (FB). 
(Defective application — If no order is passed by 
Court it should be deemed to be pending.) 

(’20) AIR 1920 Lah 122 (122). 

[See (’87) AIR 1937 Sind 108 (110) : 31 Sind L 
B 14. (Application presented by son of decree- 
holder on latter’s behalf— No mention in appli- 
cation that son was acquainted with facts of case 
—Court returning application for amendment as 
not being made by proper person— Application 
held rightly returned as not being proper undef 
0. 21 B. 11 (2)— Application cannot he sald't^ 
be pending in Court when it it is not flled^afler 
amendment.)] ^ ^ 

13 . (’87) AIR 1937 All 397 (899). 
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As to what particulars are necessary, when an application is made under 
sub-rule (2) of this rule, to execute a decree against the immovable properties of the 
judgment. debtor, under the Bengal Tenancy Act, VIII of 1885, and the Orissa 
Tenancy Act, II of 1913, see Sections 162 and 216 of those Acts respectively. 

See also the undermentioned case.^ 

2b. Decree for payment of money.” — A decree, to come within the 
description of a decree for the payment of money, need not state the exact amount duo. 
A decree under which the amount due has to bo ascertained subse(]uently may be a 
decree for the payment of money.' 

See also Note 6 to Section 73 ante. 

3. Immediate execution — Sub-ruled) — Privilege from arrest — S. L35 

ante deals with exemptions from arrest. But sub-section (3) thereof provides that 
“nothing in sub-soction (2) shall enable a judgment-debtor to claim exemption from 
arrest under an order for immediate execution 

4. Yerifioation of application. — 'Fho application for execution should bn 
signed and verified by (a) the applicant, or (b) some other person acquainted with the 
facts of the case. Where there are several applicants it is not necessary that all of 
them should verify the application, even though some of them are not acquainted with 
the facts of the case.' Where an application for execution is verified by a person other 
than the decree- holder, all that is necessary is that the Court should bo satisfied that 
he is acquainted with the facts of the case.^ 

Although this rule permits the signing and verification of an application for 
execution by some person other than the docroo-holdor,* the application itself must be 
that of the decree-holder or his recognized agent or pleader.^ 

An application not signed and verified as required by this rule is a defective 
application which ought to be rejected.^ Where the period of twelve years from the date 


Note 2a 

1. (*89) AIR 1939 Bom .307 (369). (Gonsent order 
in procoodiiigB under the Cruardiaiis and Wards 
Act, for payment of schooling and maintenance 
expenses of minors by their father was held not 
to be a decree for the payment of money in 
favour of the wife and could not be executed as 
such.) 

Note 2b 

1. (89) AIR 1989 Bom 367 (368). (In the circum- 
stances of this case, however, it was held that the 
decree was nut one for payment of money as the 
amount under the terms of the decree might be 
paid to certain third parties also— Case relating to 
consent order in proc^ings under the Guardians 
and Wards Act.) 

Note 3 

1. (’68) 9 Suth WR 549 (551). (Case under Small 
Cause Courts Act, S. 19 of Act XI of 1865.) 

Note 4 

1. (’24) AIR 1924 Pat 28 (25) : 2 Pat 809. 

2. (’24) AIR 1924 Gal 811 (811). 

(’20) AIR 1929 Bom 196 (196). (Verification by 
pleader.) 

(’20) AIR 1920 Lah 122 (122). (Verification by 
decree-holder’s son is sufficient.) 

(’25) AIR 1925 Pat 692 (698). (Do.) 

(’04) 26 All 154 (155). (Verification by attorney.) 


(*30) AIR 1930 Lah 603 (604). (Application by 
next friend of decroe-holdcr after his attaining 
majority — If bona fide, will not be dismissed.) 

(’36) AIR 1936 All 17 (18). (Application signed 
and verified by person purporting to Iwmukhtar- 
j-am of decree-holder — Mukhtarnama not pro- 
duced — Opportunity to satisfy Court that ap- 
plication was signed and verified in accordance 
with law not availed of — Rejection is proper.) 

(’84) AIR 1934 Nag 224 (225). (Signing and vori- 
fication by pleader who represented the client in 
the case out of which the execution proceedings 
arise is sufficient.) 

{See (’37) AIR 1937 Sind 108 (110) : 31 Sind L 
R 14. (Application presented by son on father's 
behalf — Son not acquainted with facts — 
Return of application for amendment held 
proper.)] 

[But tee (’0.5) 28 Mad 806(898). (Application by 
next friend after majority held to he not in 
accordance with law.)] 

3. (’37) AIR 1937 Mad 700 (761). 

4. (’86) AIR 1936 All 17 (18). (Applicuition 
signed and verified on behalf of decree-holder by 
person purporting to be mukhtar-i-am of decree- 
holder — Mukhtarnama not filed — Court not 
satisfied that he was authorijsed to sign— Rejec- 
tion of application is proper.)] 
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of a docreo expired when the Court was closed and the decree-holder presented an 
unverified petition for execution on the re-opening day, it was held by the High Court 
of Madras^ that the petition ought to bo rejected and not to be allowed to be amended. 

5. Who may apply for execution. — See Notes to Order 21 Buie 10. 

6. Date of the decree to be diven— Clause (c). — The date of the decree is 
the date on which the judgment was pronounced.^ See also Notes to 0. 20 E. 7. An 
error in the date of the decree or the omission to give it in an application for execution 
is not a material irregularity and will not affect the validity of the application.^ It can 
bo amended even after the period of limitation for execution has expired and the 
amendment so made will relate back to the date of the application.*'* 

Where a decree was, by mistake, dated 16th February 1929 instead of 11th 
February and the decree-holder was misled thereby and applied for execution on the 
15th February 1932, it was held that the decree ought to be regarded as having been 
passed on the 16th February 1929 on the principle actui^ enrm neminem gravabit — 
an act of the Court shall prejudice no man.** 

See also the undermentioned case.^ 

7. Whether any appeal has been preferred from the decree— Clause (d). 

— It has been already mentioned in Note 6 to Section 38 that where an appeal is 
preferred against a decree and the decree is modified, reversed, or confirmed, it is the 
decree of the Appellate Court that is capable of execution. This clause requires that 
the application should state any modifications or reversals, etc., which the decree of the 
Appellate Counkt may have introduced in the decree of the lower Court.^ 

An omission to mention the particulars required by this clause does not render 
the application one not “in accordance with law.”® 

8. Payment or other adjustment— Clause (e).— The applicant for execution 
is bound to mention in the application any payment or adjustment made between the 
parties after decree.^ Whore a portion of the decretal amount has been deposited in 
Court with notice to the decree- holder, the latter must mention such fact in his 
application and can execute the decree only for the balance.® The non-mention of an 
uncertified payment out of Court in an application for execution does not, according 
to the High Court of Madras,® render it an application not “in accordance with law” 
within the meaning of Article 182 of the Limitation Act, 1908. The Judicial 
Commissioner’s Court of Nagpur^ has held that where the decree-holder deliberately 
omits to mention a certified adjustment, the application is not one “in accordance 
\snth law.” 


5 . (’03) 26 Mad 101 (103). 

Note 6 

1. (’08) 25 Cal 100 (110, 111). 

(’09) 8 Ind Cas .891 (392) (Cal). 

(’97) 1 Cal W N 93 (94). 

2. (’98) 20 All 478 (480). 

(’98) 1898 All W N 112 (112). 

(’75) 1 All 212 (215) (F B). 

(’31) AIR 1981 Sind 160 (160) : 25 Sind L R 528. 
(’86) AIR 1936 All 17 (18). 

3 . (’93) 1893 All W N 112 (112). 

(’98) 20 All 478 (480). 

4 . (’88) AIR 1988 Oal 239 (240). 

5. (’35) AIR 1935 Mad 118 (118). (Decree-holder 
applying for execution before date mentioned 
in decree — Judgment-debtor filing counter only 
subsequent to such date — Court has discretion 


to condone such irregularity if no prejudice is 
caused to opposite side.) 

Note? 


1 , (’88) 10 All 389 (892) : (1888) All W N 51 (52). 

2. (’83) AIR 1933 Mad 872 (874). 

Note 8 

1 . (’78) 2 Mad 216 (218). 

(’86) 10 Bom 288 (298). (Intentional omission to 
make such statement amounts to an offence 
under Sec. 193, Penal Code.) 

(*21) AIR 1921 Pat 185 (186) : 6 Pat L Jour 887. 
(’26) AIR 1926 Nag 164 (166). 

2. (’38) AIR 1938Pat 89 (89, 90) : 11 Pat 796. 

3 . (’19) AIR 1919 Mad 256 (266). 

[See also (’84) AIR 1984 Oal 465 (466). (AIR 
1919 Mad 256, Followed.)] < 

4 . (’24) AIR 1924 Nag 186 (187). 
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9. Previous applioations and their results. — An omission to specify all the 
previous applications with their dates and their results is not a material defect such as 
would vitiate the axiplication and render it one not “in accordance with law’* within 
Article 182 of the Limitation Act.^ 

10. Amount due upon the decree ’-Clause (g). — • A Court will be justitled in 
declining to act on an execution petition when the decree-holder does not state the 
amount duo upon the decree.^ Where a decree awards interest and the application for 
execution specihes the interest from the date of tho decree to the date of the 
application, execution may be ordered for future interest also up to the date of sale, 
even though it is not specifically included in the application.^ 

See also the undermentioned cases.® 

10a. Amount of costs awarded — Clause (h). — The omission to mention the 
particulars mentioned in this clause is not a material omission and will not vitiate the 
application for execution.^ 

11. Against whom execution is to issue — Clause (i). — An application for 
execution must state the name of the person against whom execution is sought.^ 
Where an application is made against a dead person, it cannot bo acted upon, but it will 
be a step-in-aid of execution within the meaning of Article 182 of tlio Limitation 
Act, if it has been made bona fide in ignorance of the death Similarly, where in an 
application for execution the guardian ad litem of a minor defendant is described by 
mistake as the judgment-debtor, the application will give a fresh starting point for 
limitation.® But where a minor judgment-debtor is not represented at all by a guardian, 
the application is not one in accordance with law and is of no effect.^ A decree for 


Note 9 

1. (’26) AIR 1026 Cal 1140 (1148). 

(’24) AIR 1024 Cal 308 (398). 

(•01 23 All 162 (163). 

’91) 1891 All W N 154 (156). 

(’28 AIR 1028 Mad 440 (442, 444). 

(’03) 16 Mad 142 (143). 

(’02) 1892 All W N 114 (115). 

As to the period of limitation for an application 
for execution, see Articles 182 and 188 of the 
Limitation Act. 

[But see (’22) AIR 1922 Sind 20 (30) : 16 Sind 
L R 156. (Would bo not in accordance with 
law where it is necessary to determine whether 
application is barred or not.) 

Note 10 

1. (’21) AIR 1921 Nag 90 (01). 

(’22) 66 Ind Cas 120 (120) (Pat). (Such au appli- 
cation is not a step-in-aid.) 

(’90) 1890 All W N 93 (98). (Decrec-holder deli- 
liorately omitted to correct error in calculation 
of interest — Petition struck oB. for non-prosecu- 
tion is not an application in accordance with 
law.) 

[See (’89) AIR 1939 Bang 346(846). (Particulars 
of interest etc., due are not necessary — They 
may be furnish^ later on when required.)] 

[See also (*07) 81 Bom 244 (249).] 

[But see (’38) AIR 1988 Mad 872 (874).] 

2. (’82) AIR 1082 Gal 665 (667). 

3. (’86) AIR 1986 Pat 400(401). (It is notincum- 
bent upon a decree-holder in an application for 


execution to describe the nature of the tenure or 
to do so necessarily according to the Record of 
Rights.) 

(’82) AIR 1932 c:al 858 (863) : 59 Cal 1450. (The 
decretal amount duo from tho priucipiil debtors 
sought to be realised from the surety and tho 
costs of an application against the surety himself 
may both bo included in one tabuhar statement 
in the execution against the surety.) 

Note 10a 

1. (’28) AIR 1928 Mad 440 (441). 

(’22) AIR 1922 Sind 29 (30) : 15 Sind L R 156. 

Note 11 

1. (’72) 18 Suth W R 55 (56). 

2. (’94) 17 Mad 76 (77). 

(’08) 35 Cal 1047 (1049). 

(’97) 19 All 337 (339). (Such application made 
with knowledge of death will not save limitation.) 
[But see (’34) AIR 1934 All 463(464): 56 All 468.] 
For execution against legal representative of a 
deceased judgment-debtor, see S. 50, Notes 12, 
13 and 14. 

Also see S. 52 Notes 4 to 6 and 8 and the following 

case: 

(*92) 1892 All WN 241 (242). (Application against 
wrong legal representative — Step-in-aid of 
execution.) 

3. (’18) AIR 1918 All 289 (289). 

(’88) 12 Bom 427 (480). 

4. ('ll) 12 Ind Cas 628 (629) (All). 
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Of SI Bill costs passed against a minor represented by his father as guardian (or next friend) 
Notes 11-18 cannot be executed against the father? 

12. Mode in which the aesietanoe of the Court is required — Clause (j). — 

An oxecution application which does not specify the manner in which the assistance of 
the Court is required is not an application in accordance with law.^ So also is an 
application asking for a relief \Vhich the Court cannot grant inasmuch as the Court is 
asked to do something which it is not competent to do.^ 

The words “otherwise, as the nature of the relief granted may require** in 
clause (j) show that the modes of execution mentioned above are not exhaustive? But 
where the decree-holder prays for a particular mode of execution, he cannot ask the 
Court to give a different mode of execution upon that application.^ 

This rule should be read with Section 51 ante and 0. 40 S. 1, infra ; and an 
order for the appointment of a receiver by way of execution of a decree must be 
deemed to be made under 0. 40 E. 1 and must satisfy the requirements thereof.® 

Where the property sought to be attached is inalienable under the law, the 
Court has no power to attach it ; the reason is that attachment will be futile in such 
a case.® 


1 3. Certified copy of decree to be filed Bub-rule (8). — It is not imperative 
tliat an application for execution should, in all cases, be accompanied by a copy of the 
decree.^ The Court can order the execution to proceed without a copy of the decree 


(’18) AIK 1018 Vi\i ()9 (69) : 4 Pat L Jour 35. 
(But where a guardian is proposed though with- 
out an application, it is a step-in-aid.) 

[See however (’86) AIR 1980 Nag 77 (78). 
(Decree against minor represented by guardian 
— Death of guardian subsequently — Kxecution 
taken out in ignorance of such death — Held 
that tlic application was a step-in aid of execu- 
tion and could save limitation.)] 

5. (’35) AIR 1935 All 369 (360). 

Note 12 

1. ( 95) 19 Bom 34 (35). 

(’ll) 11 Ind Cas 696(696) (Gal). (Unless thedefect 
is remedied the application must be dismissed.) 
(’68) 9 Suth W R 390 (891). 

(’75) 7 N W P H C K 79 (79). 

(’29) AIR 1929 Nag 148 (150) : 25 Nag L R 94. 
(’32) AIR 1982 Lab 584 (584) ; 14 Lah 6. (It was 
held on the facts that the mode of execution was 
sufficiently described, and that therefore it was a 
step-in-aid of execution.) 

[See also (’91) 18 Cal 462 (465). (But where it 
refers to previous application, in which mode of 
execution is mentioned, it is in accordance with 
law.)] 

[But tee (’83) 1888 Pun Be No. 28. (Such an 
application received by Court without objection 
is in accx)rduDco with law.)] 

2. (’05) 27 All 619 (621). 

(’90) 12 All 64 (65). 

(’82) 4 All 84 (35). 

(’18 AIR 1918 Bom 286 (240) : 42 Bom 420. 

(’10) 6 Ind Gas 601 (602) : 34 Bom 189, 

(’89) 18 Bom 287 (289). 

(’09) 2 Ind Oas 941 (942) (Cal). 

(’82) 8 Oal 174 (177). 

(’10) 5 Ind Gas 480 (482) (Cal). 


(’05) 1 Nag L R 61 (63, 64). 

(’31) AIR 1931 Sind 160 (161) : 25 Sind L R 528. 
(May be in accordance with law if there is a 
bona fide belief al)out competency.) . 

(’14) AIR 1914 Mad 663(664). (Do. — In such a 
case the application can bo amended.) 

(’12) 17 Ind Cas 210 (212) : 87 Bom 42. 

[But tee (’05) 26 Bom 283 (287).] 

3. (’13) 18 Ind Cas 691 (695) (Mad). (Case under 
old Code.) 

(’20) AIR 1920 Lah 117 (118). (Temporary alie- 
nation.) 

[See also (’39) AIR 1939 Oudh 116 (118) : 14 
Luck 588. (It is proper for the Court to order 
execution of a decree for the payment of money 
by means of appointment of a receiver when it 
is just and convenient from the point of view, 
both of the decroo-holdor as well as judgment- 
debtor.) 

4. (’99) 1899 Pun Re No. 21, p. 121. 

(’ll) 9 Ind Cas 240 (241) (Oudh). 

[But see (’06) 33 Cal 806 (308).] 

5. (’82) AIR 1932 Cal 189 (192) : 59 Cal 205. 

[See also (’33) AIR 1983 Nag 266(267). (Jahagir 

unattacbable—Still receiver can be appointed on 
suitable allowance to judgment-debtor.)] 

6. (’35) AIR 1935 Nag 138 (185) : 31 NagL B289. 
(Case under S. 16 of the C. P. Land Alienation Act) 

Note 13 

1. (’07) 31 Bom 162 (164). 

(’30) AIR 1080 Gal 804 (805, 806) : 57 Oal 996. 
(Especially when it is the Court which paMd 
the decree or when the decree is voluminous.) 
(’71) 16 Suth W R 26 (25). 

(•69) 11 Suth WR 28 (29). 
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being filed * An application not accompanied by a copy of the decree cannot be said to 
be one not in accordance with law for the purposes of limitation.^ Tt will bo in 
accordance with law even if it is dismissed for non-compliance with an order of the 
Court requiring a copy of the decree to bo produced.*^ 

14. Conourrent applications for execution. — See Note 10 to Section 38. 

4 

15. Amendment of application. — Sco Notes to Buie 17 infra. 


R. 12 . [S. 236.] Where an application is made for the 
attachment of any moveable property belonging 
m«?of ^ judgmcnt-dobtor but not in his possession, 

not In judgment-debtor't the decrce-holder shall annex to the application 

poMestion. 1-1 

an inventory of the property to be attached, 
containing a reasonably accurate description of the same. 

[ 1877, S. 236; 1859, 8. 214. See Ss. 2 (13) and 60. ] 

Synopsis 


1. Scope of the Rule. | 2. Failure to annex inventory — Effect of. 

1. Scope of the Rule. — This rule applies to moveables in the possession of 
third parties. When a third party has some moveables belonging to himsolf and others 
belonging to the judgment-debtor, an inventory is obviously necessary before an 
attachment can be made.^ But, where a decree is passed under Section 52 of the 
Code against the legal representatives of a deceased debtor and the moveable property 
attached is in their possession, the rule has no application.^ The reason is that the 
legal representatives themselves are the judgment-debtors and therefore the property 
sought to be attached cannot bo said to be property belonging to, but not in the 
possession of, the judgment-debtor. No inventory is necessary where tho property 
sought to be attached is in the possession of the judgment-debtor himself.* 

2. Failure to annex inventory— Effect of. — Where a decree-holder fails to 
annex to the application for execution of his decree an inventory of the property to be 
attached with a reasonably accurate description of the same as required by this rule. 


(*68) 10 Suth W R 144 (145). 

(*68) 9 Suth W R 862 (S62). 

(1866) 4 Suth W R Misc 15 (16). (Original docree 
may not be filed.) 

(’10) 5 Ind Cos 660 (662) (Gal). 

(’69) 11 Suth W R 271 (272). 

2. (’10) 11 Cal L Jour 248 (247). (Decree burnt or 
destroyed.) 

3. (’05) 28 Mad 567 (569). 

(*69) 11 Suth W R 28 (29). 

('18) AIR 1918 All 242 (248) : 40 All 209. 

[See also (’28) AIR 1928 Mad 440 (441, 448).] 

4 . (’18) AIR 1918 All 242 (248) : 40 All 209. 

(’18) AIR 1918 Pat 647 (548). 


Order 21 Rule 12 — Note 1 

1. (’80) AIR 1930 Bom 65 (66). (Execution 
againt legal representatives under S. 50 of the 
Code— Inventory not necessary.) 

(*98) 15 All 84 (86). 

(’81) 7 Cal 656 (569). 

(’ll) 9 Ind Cas 729 (729) (Mad), (imercuraie des- 
cription — Wrong date — No prejudice— Sale valid 
— B. 286 requires only a reasonably accurate 
description.) 

(’69) 11 Suth W R 8 (16) (FB). 

2. (’27) AIR 1927 Bom 52 (52) : 60 Bom 730. 
[See alto (’92) 1892 All W N 55 (56) : 14 All 193. 

(Facts not clear.)] 

3. (’88) AIR 1988 Cal 285 (285). 


0.21 R.il 
Notes 18-15 
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the application is not one in accordance with law within the meaning of Article 182 of 
the Limitation Act, and cannot save limitation.^ 


R. 1 3. [S- 237.] Where an application 
is made for the attachment of any immoveable 
pSfcuUrr"*'"*" ^**^***" property belonging to a judgment-debtor, it 
shall contain at the foot — 

Ca) a description of such property sufficient to identify the 
same and, in case such property can be identified by 
boundaries or numbers in a record of settlement or 
survey, a specification of such boundaries or numbers ; 
and 


(b) a specification of the judgment-debtor’s share or interest 
in such property to the best of the belief of the appli- 
cant, and so far as he has been able to ascertain the 
same. 

[ 1877, Ss. 237, 238 ; 1859, S. 213.] 

Local Amendment 

RANGOON • 

The following shall be substituted for Rule 13 : 

“R. 13. (1) When application is made, for execution of a decree relating to 
immovable property included within the cadastral or Town Survey and the decree does 
not contain a plan of the property, or for execution of decree by the attachment and 
sale of such property, the application must be accompanied by a certihod extract from 
tlie latest hwin or town map, with the boundary of the land in question marked with 
a distinctive colour. The particulars specified in the annexed instructions, which have 
been issued regarding the filling up of forms of process concerning immovable 
proi)erty, must also bo furnished so far as they are not given in (he plan. In the case 
of other immovable property, a plan is not required, but such of the particulars in the 
annexed instructions as can be given must be supplied : — 

1. If the property to be sold is agricultural land which has been cadastrally 
surveyed and of which survey maps exist, the area, hwin number, latest holding 
number (if dififorent kinds of holdings, e. g,, rice land and garden holdings are numbered 
in diil'eront series, the kind of holding must be stated), field numbers (if the property 
does not coincide with one complete holding), year of kwin map from which the 
holding number is taken and revenue last assessed upon the land, must bo given. 

2. In the case of other agricultural land, the area and village tract within 
which it falls, distance and direction from nearest town or village and boundaries 
should be specified. 

'[See (*38) AIR 1988 Pat 76 (76). (In thiB’cage,it 
was bold that it was not right to hold an ap- 
plication not in accordance with law merely 
becauso it did not contain an inventory ot the 
property sought to be attached without con* 
sidering whether such proMrty was in the 
possession of the judgment-debtor or not.) 


Note 2 

1. (’15) AIR 1915 All S20 (821) : 87 AU 527. 

(’92) 1892 All W N 47 (47). 

(*92) 1892 All W N 70 (71). (Though the execu- 
tion application expressly stated that it^was [filed 
to save limitation.) 
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3. In the case of land in large towns the area, block or quarter, name or 
number, the lot number (if there are separate series of lots, the series should be stated, 
and where the land forms part only of a lot, particulars regarding that part), the 
holding number in the latest town survey map, if any, and year of the map, the rent 
or revenue last assessed on the land, must be given. 

4. In the ease of buildings situated in a large town when the land on which 
such buildings stand is not affected, the name or number of the street, or, if the street 
has neither name nor number, the quarter or block name or number, the number of 
the building in the street or if it has no number, the lot number must be given. 

5. In the case of immovable property situated in a small town or village, such 
of the particulars in paragraphs 3 and 4 above as can be given should be given. 

6. The purpose to which land or buildings are put, the material and age of 
buildings, all incumbrances and municipal taxes should bo stated. 

7. The judgment-debtor’s share or interest in the property should bo specified. 
(2) The cost of the certified extract should be reckoned in the costs of the application.’^ 

Synopsis 

1. Legislative changes. | 2. Specification of property. 

1. Legislative ohanges. — This rule corresponds to the first paragraph of 
Section 237 of the old Code, except that the words “and in case such property can be 
identified by boundaries or numbers in a record of settlement or survey, a specification 
of such boundaries or numbers” have boon newly added in clause (a). 

The second paragraph of Section 237 requiring the list of properties to be 
verified has been omitted from this rule and reproduced in sub-rule (3) of Rule 66 of 
this Order.' 


2. Speoifloation of property. — The rule applies only to execution of money 
decrees, and not to decrees made upon a charge or a mortgage.' 

The object of requiring the boundaries and numbers to be specified is to easily 
identify the property.*^ Clause (b) imposes a duty on the decree-holder to sj^cify tlie 
judgment-debtor’s share or interest, to the best of his belief.^ Thus, whore the share 
is undivided it should bo so specified.*' 

An application which does not contain the particulars required by this rule 
cannot bo treated as an application in accordance with law within the meaning of 
Article 182 of the Limitation Act, unless the defects are remedied by amendment 
under Rule 17.^ See also Notes to Rule 17, infra. 


Order 21 Rule 13 — Note 1 

1. For cases under the old Code which required 
verification, .see (*06) 28 All 244 (245). 

(’99) 22 All 55 (64). 

Note 2 

1. (’16) AIR 1916 Pat 373 (873). 

2. Ceft) 11 Suth W R 175 (176). 

(’69) 12 Suth W R 488 (488). 

(’72) 18 Suth W R 411 (411). 

1’71) 16 Suth W R 149 (149). 

(’86) 12 Oal 161 (164). 

(’14) AIR 1914 Oudh 280 (281): 17 Oudh Gas 256. 
(Description conflicting — Court should ascertain 
by evidence.) 

(’12) 14 Ind Gas 588 (589) (Mad). (Do.) 


3. (’88) 12 Bom 678 (682). 

(’76) 1 Bom COl (605). 

(’31) AIR 1931 Nag 116 (117) : 27 Nag L R 318. 

(’20) AIR 1920 Cal 354 (356) : 47 Gal 446. 

(’27) AIR 1927 Mad 1142 (1142). 

(»84) 7 Mad 107 (109). 

ISee (’88) AIR 1938 Bang 433 (434). (Specifica- 
tion as half share belonging to judgment-debtors 
held sufficient although there was no specifi- 
cation as to the share of each judgment-debtor 
individually.)] 

4. (’92) 14 All 190 (192). 

5. (’81) AIR 1931 Bom 128 (126). 

(’92) 1892 All W N 56 (66) : 14 All 193. 

(’90) 1890 All W N 22 (22). 

(’92) 1892 All W N 8 (8). 


0.21 B.ia 
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This rule applies to proceedings under the Ghota Nagpur Tenancy Aot, 1908, 
Section 210, as amended by Act VI of 1920, Section 50. 


0.21 R.li R. 14 . [S. 238.] Where an application is made for the 

attachment of any land which is rostered in 
certified' Collcctor, the Court may require 
CoUector’e regirter in the applicant to produoc a certified extract from 

certain cates. n , iv* .a« ii 

the register or such office, specifying the persons 
registered as proprietors of, or as possessing any transferable 
interest in, the land or its revenue, or as liable to pay revenue for 
the land, and the shares of the registered proprietors. 

[ 1877, Ss. 237, 238; 1859, S. 213.] 


1. Legislative changes. I 3. Application for time to produce certified 

2. Applicability of the Rule. | extracts it a step* in-aid of execution. 

1. Le^islatiYe changes. — Section 238 o{ the old Code corresponding to this 
rule provided that ''the application shall be accompanied by an authenticated extract 
from "the register of such office."^ The present rule leaves it to the option of the 
Court to require the applicant to produce a certified extract. 

2. Applicability of the Rule. — Whore an application for sale is made in 
pursuance of a mortgage decree, a preliminary attachment of the mortgaged properties 
is not necessary, and therefore this rule does not apply to such a case; and a Court 
cannot dismiss the application for failure to produce the certified extract.^ This rule 
applies to the proceedings under the Chota Nagpur Tenancy Act, 1908, Section 210, 
as amended by Act VI of 1920, Section 50. 

8. Application for time to produce certified extracts is a step-in-aid of 
execution. — An application by a decreo-holder for time to produce the certified copies 
or extracts required by this rule is a step-in-aid of execution.^ 


0.81 R.18 


R . 1 5 . [ S. 231. ]( 1 ) Where a decree has been passed jointly* 
Application for f Avour of moro persons than one, any one or more 

oMcutiy by Joint of such persons may, unless the decree imposes any 
eereo- o or. condition to the contrary,® apply for the execution 


(’93) IS All 34 (8r>). 

(’16) AIR 1916 Lah 316 (816). 

Order 21 Role 14 — Note 1 
1. (’69) 11 Suth W B 175 (176). 

(’69) 12 Bath W R 488 (489). 

NoU 2 

1. (’18) AIR 1918 Ondh 418 (418). 


(’87) AIR 1987 Oudh 288 (284) : 18 Luck 162. 
Note 3 

1. (’12) 17 Ind Cas 969 (969) ; 87 Bom 817. 

(’10) 6 Ind Oas 079 (681) (Cal). (AppliortUm re- 
turned for amendment is a stop In aid.) / . 
(’16) AIR 1916 Mod 610 (610). (Even applketiw, 
not re-pcesMited ie a step-in-aid.) 



A.PPLIOATION FOB BXBCUTION 


1963 


of the whole decree^ for the benefit of them all, or, where any of 
them has died, for the benefit of the survivors and the legal repre- 
sentatives of the deceased. 

(2) Where the Court sees sufficient cause for allowing the 
decree to be executed on an application made under this rule, it 
shall make such order as it deems necessary for protecting the 
interests of the persons who have not joined in the application. 

[1877, 8s. 230, 231; 1859, 8. 207.] 


Synopsis 


1. Legislative changes. 

2. Scope of the Rule. 

3. ** Where a decree has been passed 

jointly.** 

4. **Any one or more of such persons may 

apply for the execution of the whole 
decree.** 

5. Application by one of several decree- 
holders for execution in respect of 
his share of the decree. 


6. Unless the decree imposes a condition 

to the contrary. 

7. Execution against one of the joint 

judgment-debtors — Limitation. See 
Article 182 of the Limitation Act. 

8. Payment by judgment-debtor out of 

Court to one of several decree-holders. 

9. Defective application under the Rule, if 

can be amended. 

10. Appeal. 

11. Limitation. 


0.21 R .15 
Notes 1-S 


Other Topics ( miscellaneous) 

Court can make such order for protecting interests Objection to execution — Whether can be taken in 

of other decree-holders. See Note 2. second appeal. See Note 2. 

‘‘For the benefit of them all.‘* See Notes 4 and 9. “Whore any of them has died.” See Note 4. 

Issue of notice before execution-- Whether noccs- “Whore the Court sees sufficient ciiuse.” Soo 

sary. See Note 4. Note 4. 

1. Legislative ohanges. — 

1. The words “or his or their representatives” in Section 231 of the old Code, 
after the words “one or more of such persons” have been omitted as 
unnecessary in view of the provisions of Section 146, ante, 

2. The words “unless the decree imposes any condition to the contrary” are 
new. See Note 6. 


2. Scope of the Rule. — There are two rules of general application governing 
the execution of joint decrees in favour of several persons — 

(1) One of the decree-holders alone cannot apply for execution of }iis share only 
of the decree, leaving the other decree-holders to take out execution for their shares.* 

(2) One of the decree- holders alone cannot execute the whole decree so as to 
bind the other decree- holders by the result of such execution. 

The first rule is based on the principle that the judgment-debtor should not be 
harassed by a number of applications for execution. As observed by Sir Barnes 
Peacock, 0. J., in Haro Shankar Sandyal v. Tardk Ohandra Buttacharjee, 11 Suth. 
W. B. 488 at page 490 : 

“Suppose there was a decree for a lac of rupees, it could not bo contended that the decree, 
holder could assign it to a lac of assignees, so as to give to each of them power to take out 
execution for one rupee, his portion of it. Otherwise, there might be a lac of executions under the 
decree, a lac of seizures and a lac of sales under each one of which there can be no douVit that the 
ju^ment-debtor would suffer loss. If this were allowed, the judgmeiit-debtor must necessarily 
be ruined.** 

Order 21 Rule 15 — Note 2 

1. (’88) 5 All 27 (81). 


1*82) 4 All 72 (74). 
(*79) 1 AU 281 (284). 
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0.21 R.i6 The second rule is based on the principle that the interests of the other decree* 

Hotes 2*8 holders should not be jeopardised, and also on the principle that all persons representing 
a single and indivisible right must bo parties before the right can be adjudicated upon. 
See Note 7 to 0. 1 R. 1. 

This rule- is an exception to the second of the two rules abovementioned, in that 
it provides thafc one of several, joint decree-holders can execute, under certain circum- 
stances, the whole decree. In order, however, to prevent the interests of the other 
decree, holders from being jeopardised, the Court is given power, and is indeed bound, 
to make such order as is necessary to safeguard such interests.^ 

3. “Where a decree has been passed jointly.’* — A decree directing the 
defendant to pay a certain sum of money to several i)er8on8 specifying their shares 
therein is not a joint decree, even though the amount is made payable as an entire sum.^ 
The High Court of Patna has, however, in the undermentioned case,^ expressed an 
obiter dictum that a decree does not cease to be a joint decree merely because the shares 
of the decree-holders in the decretal amount have been determined by the decree. 
According to the High Courts of Lahore and Madras, where a suit is filed in the name 
of a firm, the decree passed in the suit in favour of the firm must be held to be a 
decree passed jointly in favour of all the partners, since a firm name is only a 
corniKjndious method of writing tho names of all the partners.^ But the Judicial 
Commissioner’s Court of Sind has hold that unless a declaration of the names of all 
the partners has been made under 0. 30 E. 2, the decree in favour of the firm cannot 
be said to be ad joint decree.^ 

This rule can apply only where a decree has been passed jointly in favour of 
more persons than one.® Where a portion of a decree is transferred to another, either 
by assignment in writing or by operation of law, the transferee is in the position of a 
joint decree-holder and the Court has got the inherent power to grant him relief in 


(’7‘i) 4 N W P U C R 90 (92). 

(’70) 2 N W P H 0 R 413 (413). 

(’91) 15 Bom 242 (244). 

(’69) 11 Suth VV R 488 (490). 

(’69) 11 Suth W R 241 (242). 

(’76) 23 Suth W R 342 (343). 

(*72) 17 Suth W R 19 (20). 

(’67) 7 Suth W R 10 (11). 

(’66) 6 Suth W R Misc 64 (66). 

(’75) 24 Suth W R 11 (12). 

(’95) 18 Mad 464 (466). 

(•19) AIR 1919 Pat 286 (287, 288) ; 4 Pat L Jour 
57.5. 

(’26) AIR 1926 Oudh 605 (60.5): 2 Luck 259. (Such 
application is not ono in accordance ^th laiir so 
ag to gave limitation.) 

(•97-01) 2 Upp But Bui 247. 

[See also (*80) 7 Cal L Bop 117 (118). (Objection 
cannot be taken for the first time in second 
appeal.)] 

[But tee (’G9) 11 Suth W B 848(944). (S. 207 
of the Code of 1859 did not contain the uotdg 
"tho whole dei^ree.’’)] 

2. (’06) 1 Nag L B 24 (80). 

(’67) 2 Agra 183 (186, 186). 

(’18) AIB 1918 Cal 158 (164). 

(’76) 28 Snth W B 282 (282). 

(’74) 22 Suth W B 204 (204). 

(’78) 19 Snth WB 302 (802). 

(’71) 16 Suth W R 169 (169). 


(’68) 1 Beng L B A C 28 (29). 

(’22) AIR 1922 i’at 611 (612). 

(’19) AIR 1919 Pat 286 (287, 288) : 4 Pat L Jour 
676. 

(’26) AIR 1926 Pat 591 (592). 

[See (’S3) AIR 1983 Pat 609 (611). (Heirg of 
deceagod decree-holder themgelvos partiee to 
execution application — There ig no question of 
any order having to be made under sub-rule 
( 2 ).)] 

Notes 

1. (’70) 18 Suth W B 244 (246). 

(’92) 2 Mad L Jour 14 (15). (Suit on a mortgage* 
decree for a moiety in favour of plaintiff and for 
another moiety in favour of defendant.) 

[See also (’22) AIB 1922 Mad 466 (467). (Parti- 
tion decree.) 

(’26) AIR 1926 Mad 1265 (1266). (Do.)] 

2. (’32) AIB 1982 Pat 261 (266) ; 11 Pat 446. 

3. (’81) AIB 1931 Lah 607 (608). 

(’82) AIB 1982 Lah 696 (697) : 18 Lah 646. 
(Some of the partners can therefore execute for 
the benefit of all.) 

(’34) AIR 1934 Mad 880 (881) ; 67 Mad 696. 

4 . (’28) AIB 1928 Sind 87 (38). 

5. (’84) AIB 1964 Pat 627(628). (Oneof theieveitf 
legal representativeg of a deceased deoree-fiolder:' 
applying for execution — Thie rule doee vaofe 
apply.) 
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erecution by applying general principles of law analogous to this rule.^ It has been held 
that where a decree has been passed awarding separate amounts to several persons, they 
can all make a single application for execution.^ 

See also the undermentioned case.® 

4. ‘‘Any one or more of suoh persons may apply for the execution of the 
whole decree/’ — As has been seen in Note 2 above, this rule jiiakes an exception to 
the general rule that all decree- holders must join in an application to execute the joint 
decree, and permits one or more of several joint decree-holders to apply for execution 
of the whole decree,^ unless the decree imposes a condition to the contrary.- But it 
does not confer an unconditional right on one of the decree-holders, to execute the 
decree. It is within the discretion of the Court to allow such execution and the Court 
will act only if it sees sufficient cause for allowing such a course to be taken.*^ It may 
allow other decree- holders to intervene in a pending execution, if it is not being properly 
conducted.* It is also in the discretion of the Court whether or not notice should be 


given to the other decree-holders or to the 

[See however (*29)AIR 1929 Pat 282 (232. 238). 
(’31) AIR 1981 Lab 5 (G). (Where it is assumed 
that 0. 21 R. 15 applies to the legal represen- 
tatives of a deceased decree-holder.)] 

6. (’21) AIR 1921 Mad 699 (601, G05) : 44 Mad 
919 (FB). 

(’27) AIR 1927 Bom 123 (124) : 51 Bom 148. 
(Petition for execution presented by one of the 
surviving coparcener.s of deceased decree-holder.) 
(’75) 24 Suth W R 245 (240). 

(’10) 5 Ind Cas 120 (120) (Mad). 

(’91) 14 Mad 252 (254). (Overruling 13 Mad 347 
on review.) 

(’19) AIR 1919 Lah 429 (430) : 1917 Pun Re No. 
15. 

(’74) 22 Suth W R 354 (354). (One decree passed 
in favour of B — B transferring his decree in 
favour of three persous — One of such persons 
executing the decree.) 

[See alRO (’ll) 11 Ind Cas 700 (701) : 34 All 72. 
(’83) 1883 All W N 2G2 (2G3). (Decree in favour 
of two — Assignment of his .share by one of 
them — Assignee ciin apply for execution of 
whole decree for benefit of both the decree- 
holders.) 

(’35) 39 Cal W N 9fil (966). (One of two joint 
owners of a decree, though such dociee was 
passed in favour of one single decreo-holdcr, 
can execute the decree, if the other joint owner 
refuses to join the applicant in executing it.)] 

7. (’35) AIR 1936 All 402 (403). 

3. (’39) AIR 1989 Lah 802 (802). (Partition suit 
i)y father against two sons — One of the sons 
remaining absent — Decree in favour of father 
for one-third share — Possession of remaining 
two-third share cannot be given to son remain- 
ing present as partition decree cannot be regard- 
ed as passed jointly in favour of the two sous.) 
Note 4 

1. (’80) 8 Mad 79 (81). 

(’73) 8NWPHOR16 (17). 

(’66) 6 Suth W R Misc 58 (58). 

(*20) AIR 1920 Pat 672 (673). 

(’97.01) 2 Upp Bur Rul 247. 

(’07) 10 Ottdh Cas 878 (881). 


judgment-debtor before making an order for 

(’29) AIR 1929 All 953 (957) : 61 All 998. (De- 
posit of pre-emption money is proceeding in 
execution and 0. 21, R..15 applies — Per Boys, J.; 
Sulaiman J., contra.) 

(’18) AIR 1918 Mad 56 (56). (One decree-holder 
dying — Surviving decree-holders may execute for 
l:)enefit of all including that of legal representa- 
tives of deceased.) 

(’68) 10 Suth W R 96 (96). (Joint judgment for 
damages obtained by several persons — Some of 
them dying-r- Execution may be curried by sur- 
vivors under S. 207.) 

(’37) AIR 1937 Pat 253 (266). 

(’36) AIR 1936 Cal 571 (572). (All that he is re- 
quired to do is to state to the Court the fact of 
death of his co-decroo-holdcr and the names of 
his legal representatives.) 

[See also (*06) 10 Cal W N 1000 (1002). 

(’32) AIR 1932 Pat 359 (360) : 12 Pat 42. (De- 
cree-holders meml)ers of joint ITinclii bimily — 
l^th of one leaving other as sole survivor- Sur- 
vivor can apply for execution to Court executing 
decree — Non-mention of death of coparcener is 
not sufficient to reject application if Court knows 
in subsequent proceedings the fact of death — 
Case is governed not bv R. 16 but by this rule.) 

2. (’16) AIR 1916 Cal 577 (579). 

3. (’80) 7 Cal L Rep 637 (538). 

(’74) 22 Buth W R 77 (78). 

(’74 21 Suth W R 31 (82). 

(’ll) 12 Ind Cas 562 (564) : 36 Mad 367. 

(*22) AIR 1922 Pat 697 (597): 1 Pat 609. (But the 
fact that application is not allowed will not make 
it one not in accordance with law.) 

(’97-01) 2 Upp Bur Rul 247. 

[See (’33) AIR 1933 Mad 157 (168): 56 Mad 316. 
(Fixecution application by one of joint decree- 
holders— Objection by other decree-holders that 
application is a fraud — Court can disallow exe- 
cution.)] 

[See also (’86) AIR 1935 Nag 26 (27) : 81 Nag 
L R 271.] 

4. (’21) AIR 1921 Mad 699 (601) : 44 Afad 919 
(PB). (Similarly in the case of part transferee of 
a decree.) 


0.21 R.1S 
Notes 8-4 
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0.21 B.15 execution under this rule.* Where one of several decree-holders applies for execution 
lotoi and the others do not object to execution being granted to him, it is not for the 
judgment-debtor to say that sufficient steps have not been taken to safeguard the 
interests of the other decree-holders * 

When one of several joint decree-holders executes a decree, be executes the 
decree prima facie for the benefit of all, unless there is a direction by the Court or in 
the decree itself which permits execution for the benefit of the executing creditor alone/ 
Therefore, where one decree-holder executes a joint decree and realizes the amount due 
under it, the realization is made on behalf of, and for the benefit of, all the joint 
decree- holders and they are entitled to recover their respective shares from him by a* 
separate suit/ 

The High Court of Lahore has held in the undermentioned cases® that it need 
not be stated in the body of the application that it is being made for the benefit of all 
the decree-holders, and that when the application is for execution of the entire decree, 
it should be assumed that the person applying is attempting to execute it on behalf of 
all the decree-holders. But the High Court of Patna has held that such an application 
is invalid and must be disallowed/® 

The omission on the part of the decree-holder to state in his application the 
names of all the persons who are interested in the decree is not such a defect as would 
invalidate the execution proceedings/^ 

Where an application for execution is made by two persons the execution 
proceedings do not terminate automatically on the death of one of them. The surviving 

5- (’00) 33 Cal 306 (310). (Notice is not neces- 
sary where the decree grants injunction— 21 Buth 
W R 31, Distinguished.) 

(’33) AIR 1933 Lah 655 (656) : 14 Lah 212. (AIR 
1931 Lah 600, Followed.) 

(’26) AIR 1926 Cal 811 (812). 

(’31) AIR 1981 Lah 600 (601). 

(’74) 21 Buth W R 31 (82). (Notice is obviously 
desirable in the case of decree for money — See 
observations on this case in 33 Gal 306.) 

[See also (’80) 7 Cal L Rep 537 (538). (But ordi- 
narily it should hear the other decree-holders.)] 

6 . (’98) 8 Mad L Jour 91 (91). 

’33) AIR 1988 Lah 655 (656) : 14 Lah 212. 

’20) AIR 1920 Nag 40 (41). 

(*34) AIR 1934 Pesh 76 (77). (Decree in favour 

of joint Hindu firm — Execution application by 
one nienibor.) 

(’31) AIR 1931 Lah 600 (601). 

(’33) AIR 1933 Lah 6.55 (656) : 14 Lah 212 : 33 
Pun L R 549 (550). 

(’26) AIR 1926 Mad 1198 (1199). (Objection taken 
oniy in appeal was disallowed.) 

[See also AIR 1935 Nag 25(28): SlNagLR 
271. (Joint decree — Two out of four applying — 

Third admitting payment — Fourth taking no 
interest in proce^ings — Court is justified in 
allowing execution to applicants.) 

(’39) AIR 1939 Mad 278 (280) : ILB (1939) Mad 
838. (Judgment-debtor cannot object to arrange, 
ment between decree-holders permitting one of 
them to apply for execution— Judgroont-debtor 
can only apply for the protection of his own 
interests.)] 

7. (’28) AIR 1928 Mad 800 (801). 


(’71) 16 Buth W R 29 (80). 

(’35) AIR 1985 Lah 484 (486) : 17 Lah 116. (De- 
cree in favour of two brothers t- Execution 
application signed by one alone — Purchase 
made by him in his name — Other brother is 
entitled to share.) 

8. (*15) AIR 1916 PC 81 (82): 37 All 545 : 42 Ind 
App 177 (PC). 

(’ll) 11 Ind Gas 617 (518) ; 83 All .563. (Affirmed 
on appeal by Privy Council in AIR 1915 PC 81.) 
’24) AIR 1924 All 813 (814). 

’28) AIR 1928 Mad 800 (802, 803). 

9. (’80) AIR 1930 Lah 608 (604). 

(’88) AIR 1933 Lah 655 (656): 14 Lah 212. (AIR 
1919 Pat 286, Not approved.) 

(’82) AIR 1982 Lah 596 (597) : 13 Lah 546. (De- 
cree in favour of dissolved firm — Such decree is 
in favour jointly of its partners.) 

10. (’19) AIR 1919 Pat 286 (287, 288) : 4 Pat L 
Jour 676. (Application was not allowed to be 
amended.) 

(’88) AIR 1988 Pat 457 (460): 17 Pat 223. (Appli- 
cation for execution alleged to have bm on 
^alf of applicant and another person holding 
interest in portion of decree— It must be stated 
that application is also for benefit of other wt- 
son — If not, application cannot be regarded as 
having been on his behalf.) 

11. (’26) AIR 1926 Cal 811 (812). 

(’31) AIR 1931 Lah 600 (601). 

(’38) AIR 1988 Lah 655 (656 : 88 Pun L B .64d 
(560) : 14 Lah 212. 

(’82) AIR 1932 Pat 859 (860): 12 Pat 42. (On 
to mention the death of coparc^ec^^-i 
holder will not entail a rejeotion of thei 
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ddoree-holder can continue the application for the benefit of himself and the legal 
representatives of his co-decree-holder.^^ 

5. Application by one of seYeral deopee-holdeps for execution in respect 
of hie share of the decree. — It has been seen in Note 2 above that it is not open to 
one of several joint decree-holders to apply for execution in respect of his share only 
of the decree, and that the rule is based on the principle that the judgraent-debtor 
should not bo harassed by a multiplicity of applications by different decree-holders. 
Where, therefore, there is no possibility of the judgment-debtor being harassed by 
different applications, the bar against one of the decree-holders applying for execution 
will not apply. Thus, where some of the joint decree- holders apply for execution with 
regard to a certain portion only of the decree giving up the rest and the other decree- 
holders, being made parties, do not object to such a giving up by the applicants, the 
execution asked for may bo allowed and the other decree- holders cannot subsequently 
apply for execution of the balance of the decree.^ Similarly, whero one of the joint 
decree- holders intimates to the Court satisfaction of his share in the decree, this rule 
does not bar an application by the others for execution for tlio balance remaining due 
under the decree.^ So also, where A and B jointly obtain a decree for money or for 
possession of immovable property against C, and G as judgment-debtor either purchases 
his share in the decree or inherits such share from A, the result would bo the 
extinguishment of the decree pro tanto and B can, therefore, execute the decree in 
respect of his share.'^ 

6. UnleBs the deoree imposes a oondition to the contrary. --This rule is 
not applicable to the case of joint decree- holders where the execution of a joint decree 
is made dependent upon all the decree- holders joining in the application.^ 

7. Execution against one of the joint Judgment-debtors — Limitation. — 

See Article 182 of the Limitation Act. 

8. Payment by judgment-debtor out of Court to one of several decree- 
holders. — One of several joint decree- holders cannot, as a general rule, give a valid 
discharge of the entire decree without the concurrence of others. A payment, there- 
fore, to one of several decree- holders out of Court is valid only to the extent of the 
share of that decree-holder,^ unless it can be proved that the decree-holder who 

execution — Application for share is not illegal.) 
[See (’34) AIH 1934 Pesh 40 (42). (Tbo above 
proposition \vill not apply whero the other 
decree-holders do not undertake not to execute.)] 

2. (T,9) 12 Suth W R 370 (371). 

[See also (’34) AIR 1934 Cal 465 (467).] 

3. (’88) 10 All 670 (574). (Decree for possession of 
immovable property.) 

(*88) 6 All 27 (34). (Decree for money.) 

(’88) 9 Cal 482 (494) : 10 IndApp4(PC). (Affirm- 
ing on appeal, 6 Cal 594.) 

(*94) 1894 All W N 15 (16). 

(’10) 7 Ind Cas 474 (474) : 1910 Pun Re No. 61. 
[See also (’86) 1886 All W N 126 (126).] 

Note 6 

1 . (’88) 6 All 69 (70). 

Note 8 

1 . (1865) 8 Cal L Rep 513 (514). 

(’85) AIR 1985 Nag 25 (27) : 31 Nag L H 271. 
(’69) 11 Bath W B 262 (268). 


[See also (’89) AIR 1939 Mad 278 (280) : ILR 
(1989) Mad 838. (One of several decree-holders 
applying for execution of deoree — Omission to 
state expressly that applicant is only one of 
decree-holders does not invalidate application 
— Court can allow application to be amended 
to bring it into compliance with 0. 21 R. 15.)] 

12. (’86) AIB 1986 Cal 571 (572). 

[See also (’85) AIR 1935 All 402 (404). (One of 
several applicants for execution can be allowed 
to withdraw if he desires; when he withdraws, 
the application continues naturally in the name 
of the romaining applicants.)} 

Notes 

1. (*28)AIR 1928 Cal 550(560) : 56 Cal 12. (Sub- 
sequent application for balance cannot be filed.) 

(’84) AIR 1984 Gal 466 (467). (Rule does not apply 
where joint decree has been satisfied in part 
before application for execution — Notice given 
to other joint deoree-holders — No objection to 


0.21 R.iB 
Notes 4-8 
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f).!! R«18 granted the discharge was an agent of the other decree-holders, or otherwise had legal 
Koto 8 authority to bind them by his acts.^ On the same principle one of two or more joint 
decree-holders is not competent, without being authorized by the other or others, to 
certify a payment made to him under 0. 21 B. 2 so as to operate as a satisfaction of 
the entire decree, and the others are not debarred from executing the decree as to 
their shares.^ The reason is that “when one of two or more joint decree-holders takes 
it upon himself to certify satisfaction of the whole decree, it is clear that no provision 
can be made by the Court for safeguarding the interests of the other decree-holder or 
decree- holders; and that if a Court was bound to recognize such an adjustment out of 
Court, the remaining decree-holders might be driven to another suit to recover money 
for which a decree had already been passed in their favour. 

Where the joint decree-holders are partners or members of a Hindu copar- 
cenary, a payment to one of them or a certificate by him under 0. 21 E. 2 cannot, 
according to the High Court of Madras,^ be treated as satisfaction of the decree even in 
part. This view is based on the ground that a decree debt in favour of a firm or of a 
coparcenary is only one asset out of the numerous other assets and that one of the 
decree- holders cannot legally claim any definite share in the particular decree debt. 
The same High Court has also held that the fact that the decree-holder receiving 
payment is a partner or is the managing member of the joint family is not enough to 
clothe him with authority to act as the agent of the other decree-holders in receiving 
.such payment.® The High Courts of Allahabad^ and Patna® and the Judicial Commis- 
sioner's Court of Oudh® have, on the other hand, held that a karta of a joint Hindu 
family has legal authority to act on behalf of the family and that a payment to, or a 
certificate by him will bind the other decree-holders. It has been held W the High 
Court of Lahore^® and the Court of the Judicial Commissioner of Sind^^ that one 


('80) AIR 1930 Lah 814 (815). (Shares can U 
ascertained in execution.) 

(*92) 15 Mad 343 (345). 

(’05) 1 Nag L R 24 (30). 

(’06) 28 All 252 (255). (But payment to one 
of several executors who have jointly obtained 
a decree is not valid at all,)] 

Note,-~T!ho Calcutta High Court has held that 
a judgment-debtor could not pay to a joint 
decree-holder as his share any amount : see (’28) 
AIR 1928 Gal 759 (760). 

See also (’35) AIR 1935 Oudh 813 (316) : 11 
Luck 116. (Joint decree in favour of several 
mortgagees — One of them cannot give valid 
discharge.)] 

2. (’29) AIR 1929 Lah 462 (463). 

(’15) AIR 1915 Lah 155 (155). (Discharge given 
by managing member of joint Hindu 4mily is 
binding on the other members.) 

[See also (’85) AIR 1985 Nag 25 (27) : 81 Nag 
L R 271.] 

3. (’04) 26 All 334 (886). 

(’85) AIR 1985 Nag 25 (28) : 81 Nag L R 271. 

(*28) AIR 1928 All 494 (495) : 45 All 401. 

(’04) 26 All 318 (820). 

’66) 1 Agra Misc App 16 (17). 

•73) 5 N W P H 0 R 16 (17). (One of the joint 
^tee-holders forgoing right to execute the 
decree — Others ate not bound by the com- 
promise.) 

(’98) 1898 Bom P J 47. 

(’SO) AIR 1980 Cal 78 (79). (Extent of shares can 


be ascertained in execution.) 

(’83) 9 Cal 881 (887). (Do.) 

(’79) 4 Cal L Rep 70 (72). 

(’35) 62 Cal L Jour 660 (562). 

(’06) 1906 Pun Rc No. 34, p. 124. 

(’25) AIR 1925 Pat 822 (623). (But may certify as 
to his share.) 

[See also (’19) AIR 1919 Mad 123 (126). (Where 
payment is in fact made to all, certificate by one 
only will bind all.)] 

[But see (’74) 22 Suth W R 77 (78). (Certifica- 
tioii of satisfaction of the whole decree by some 
of the joint decree-holders is binding on all the 
docree-holdors unless fraud is proved.)] 

4. (’04) 26 All 384 (886). 

5. (’17) AIR 1917 Mad 988 (989). 

(’84) AIR 1984 Mad 880 (888) : 57 Mad 69G. 

(’26) AIR 1926 Mad 280 (282, 238). 

[But tee (’13) 21 Ind Cas 177 (178) (Mad). 
(There was no joint decree within the meaning 
of this rule but as regards the decree of the 
joint family the discharge of the decree given by 
the manager of the family is valid.)] 

6 . (’17) AIR 1917 Mad 988 (989). 

(’84) AIR 1984 Mad 880 (888) : 57 Mad 696. 

7. (’18) 19 Ind Gas 645 (646) : 86 All 360. 

8 . (’27) AIR 1927 Pat 829 (880). 

9. (’18) 20 Ind Cas 457 (468) : 16 Oudh Cas 146* 
[See also (’08) 11 Oudh Gas 246 (247).] 

10. (’27) AIR 1927 Lah 885 (887). 

11. (’26) AIR 1926 Sind 167 (169). 
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partner is the agent of the others and that \vhere a decree is obtained in the name of 
a firm, one of the partners can receive the entire money due under the decree and 
certify the payment. 

Although a payment to one of two joint decree- holders of the whole decree 
amount does not, even when certified, absolve the judgment -debtor from liability to 
the other decree-holder, such decree-holder is not bound to proceed against the 
judgment-debtor 'in execution, but may sue to recover his share from the other 
decree-holder.^^ 

See also Note 8 to Order 21 Rule 1, ante. 

0. DefectiYe application under the Rulei if can be amended. — It has 

been held by the High Court of Patna in the undermentioned case^ that whore in an 
application for execution of a decree by one of several joint decree -holders, it is not 
stated that the application is for the benefit of all the decree- holders, the application 
is invalid and cannot be allowed to be amended. It proceeds upon the view that the 
requirements of this rule go to the root of the execution of the decree and that while 
Rule 17 of this Order empowers the Court to allow a defect in the requirements of 
Rules 11 to 14 to be amended, it does not include this rule. But the High Court of 
Allahabad^ has taken a contrary view that there is nothing in Rule 17 which deprives 
the Court of its powers to allow amendments in relation to matters required to be 
mentioned by this rule. The Calcutta High Court also holds a similar view.® 

10. Appeal. — The question whether an appeal lies from an order passed 
under this rule depends upon the consideration whether the question decided is one 
within Section 47 of the Code. Thus, an order allowing or refusing execution in favour 
of one of the decree-holders when an objection is raised by the judgment-debtor is one 
falling under Section 47 and, therefore, appealable as a decree.^ But no appeal will 
lie against an order refusing to allow execution in favour of one joint decree-holder on 
the objection of another joint decree- holder^ or against an order protecting the interests 
of the non-applying decree- holder.^ 

11. Limitation. — An application for execution by one of several joint 
decree-holders is an application in accordance with law and will afford a fresh starting 
point of limitation under Article 182 of the Limitation Act.^ It has been held by the 
High Courts of Calcutta, Bombay and Madras that although this rule does not allow 
one of such decree-holders to apply for partial execution of a joint decree, yet such an 


12. (*06) 29 Mad 188 (188). 

(’28) AIR 1928 Mad 800 (808). (Plaiiitii! is entitled 
to interest from date of plaint and not from the 
date of receipt of such amount by defendant.) 

Note 9 

1. (*19) AIR 1919 Pat 286 (288); 4 Pat L Jour 675. 

2. (*80) AIR 1980 All 188 (191). 

[dee also (’67) 7 Suth W R 585 (586). 

(’89) AIR 1989 Mad 278 (280) : ILR(1989) Mad 
88 A (Defective application not stating expressly 
that applicant is only one of the decree-holders 
can be allowed to be amended.)] 

3. (’86) 89 Cal W N 1144 (1145). 

Note 10 

1. (*94) 17 Mad 894 (894). 

(’07) 2 Mad L Tim 807 (309). 

(’98) 1898 Fun Be No. 28, p. 86. 

2. (’99) 28 Bom 628 (625). 


(’72) 17 Buth W R 136 (136). 

(*72) 17 Suth W R 415 (416). 

(’24) AIR 1924 Mad 518 (519). (But if the Court 
purports to pass an order under S. 47 of C. P. C, 
an appeal lies.) 

3. (’80) 6 Cal 692 (698). 

Note 11 

1. (’26) AIR 1926 Pat 160 (161). 

(’22) AIR 1922 Pat 597 (597) : 1 Pat 609. (Appli- 
cation though defective saves limitation.) 

(’84) AIR 1984 Bom 216 (218, 219) : 58 Bom 428. 
(’79) 4 Cal 606 (606). 

(’84) AIR 1934 Bom 216 (218, 219) : 58 Bom 428. 
(’74) 22 Suth W R 468 (468). 

(’69) 11 Suth W R 421 (421). 

(’67) 8 Buth W R 100 (101). 

(’66) 6 Suth W R Misc 59 (59). 

(1864) 1 Suth W R Misc 1 (2). 

[dee aUo (’88) 18 Cal L Rep 18 (22).] 

30PC. 124. 
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application may keep alive the right to execute the decree.^ But the High Court of 
Allahabad and Judicial Commissioner's Court of Oudh have taken the contrary view 
that such an application is not one in accordance with law and, therefore, will not save 
limitation.^ 

Where there is a decree in favour of two or more joint docroo- holders and one 
of them is a minor, can the minor decree-holder apply to execute the decree on behalf 
of all, more than three years' after the last starting point of limitation but within 
three years of his attaining majority ? There is a conflict of opinion on this question. 
It has been held by the High Courts of Allahabad,^ Bombay,® Calcutta® and Lahore^ 
that the ox- minor docree-holder can apply to execute the whole decree, even though 
the other decree-holders would be barred by limitation. But the High Court of 
Madras® has held that the decree cannot bo executed as a joint decree. See Section 7 
of the Limitation Act. 


R. 1 G. [S* 232.] Where a decree or, if a decree has been 
AppUcation for oxo- passed jointly’ in favour of two or more persons, 
cution by truufereeof the interest of any decree-holder in the decree is 
transferred® by assignment in writing^ or by 
operation of law,® the transferee may apply for execution of the 
decree to the Court which passed it; and the decree may be 
executed” in the same manner and subject to the same conditions®^ 
as if the application were made by such decree-holder ; 

Provided that, where the decree, or such interest as afore- 
said, has been transferred by assignment, notice” of such application 
shall be given to the transferor and the judgment-debtor, and the 
decree shall not bo executed until the Court has heard their 
objections” (if any) to its execution ; 

Provided also that, where a decree for the payment of 


2. (*28) AIB 1928 Gal 861 (862). 

I ’91) 15 Bom 242 (244). 

I ’99) 26 Cal 888 (890). 

I ’76) 26 Suth W B 70 (70). 

I ’71) 16 Suth W B 267 (268). 

I ’71) 16 Suth W B 29 (80). 

’71) 15 Suth W B 449 (460). 

I ’77) 8 Mad 79 (81). 

I ’66) 6 Suth W B Miso 76 (77). 

3. (’75) 1 All 281 (234). 

(’81) 4 All 72 (74). 

(’26) AIB 1026 Oudh 606 (605) ; 2 Luck 269. 

[See (dso (’84) AIB 1984 Pesh 40 (42). (Whero 
some out of aoveral docreo-holders apply for 
execution on their own behalf and during the 
pendency of such application the others also 
apply but the latter application is not competent , 
the two applications cannot be considei;^ to 
supplement each other in order to extend limi- 
tation.)] 


[See however (*85) 7 All 282 (283). (If not 
objected to by judgment-debtor, subsequent 
application will not be barred.)] 

4. (1900) 22 All 199 (204). (Overruling 1884 All 
W N 58.) 

5. (’96) 20 Bom 883 (885). 

(’04) 6 Bom L R 647 (648). 

6 . (’01) 28 Cal 465 (468). 

(’08) 7 Gal L Jour 308 (809). (Joint and several 
decree.) 

(’87) 14 Cal 50 (54, 55). 

7. (’81) AIR 1931 Lah 5 (6). (Original decree- 
holder deceased — Application for execution of 
the whole decree by one of his sons who was a 
minor after attaining majority.) 

8. (’02) 25 Mad 431 (435) (FB). (The ex-minor 
decree-holder can execute the decree qua his 
interest.) 

(’90) 18 Mad 286 (241). 

[See also (’05) 28 Mad 479 (485).] 
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money*’ against two or more persons has been transferred to one 
of them,*® it shall not be executed against the others. 

[1877, S. 232; 1859, S. 208.] 

Local Amendments 

CALCUTTA 

In the first* proviso cancel the words “and the decree shall not bo executed 
until the Court has heard their objections (if any) to its execution** and substitute 
therefor the following words : 

“and until the Court has heard their objections (if any) the decree shall not 
be executed provided that if, with the application for execution, an affidavit by the 
transferor admitting the transfer or an instrument of transfer duly registered bo filed, 
the Court may proceed with the execution of the decree pending the hearing of such 
objections.** 

LAHORE 

In the first proviso omit the w^ Is “and the judgment-debtor ;*’ and for tho 
word “their” substitute the word “his.** 

NAGPUR 

After tho words, “which passed it,** insert the words “or to any Court to 
which it has been sent for execution.** 

N.-W.F.P. 

For the first proviso, substitute the following iiroviso : 

“Provided that where tho decree, or such interest as aforesaid, has been 
transferred by assignment, notice of such application sliall bo given to tho transferor ; 
and unless an affidavit by the transferor admitting the transfer is presented with the 
application, the decree shall not be executed, until tho Court has heard his objections 
(if any) to its execution.** 


PATNA 

Add tlie words “or to the Court to which the decree has been sent for execution, 
as tho case may be** after the words “to the Court which passed it;’* 

Delete the words “and tho judgment-debtor” from the first proviso, and in tho 
said proviso after tho word “transferor,** insert the words “unless an affidavit of the 
transferor admitting tho transfer is filed with the application,** and substitute the 
word “his** for the word “their** and the word “objection** for tho word “objections**. 
RANGOON 

For the first proviso, substitute the following, namely ; 

“Provided that, where the decree, or such interest as aforesaid, has been 
transferred by assignment, notice of such application shall be given to tho transferor ; 
and, unless an affidavit by the transferor admitting the transfer is filed with the 
application, the decree shall not be executed until the Court has heard his objections 
(if any) to its execution.’* 

Synopsis 


1. Legislative changes. 

2. Decree. 

3. Where a decree has been transferred; 

4. Transfer by assignment in writing. 

5. Transfer by operation of law. 

6. Benamidar. 

7. Part transfer of a docreo. 


8. Pledge of decree. 

9. Assignment of rent decrees under the 

Tenancy Acts. 

10. Transfer, when takes effect. 

11. Rights of the transferee. 

12. Application for execution must be made 

to the Court which passed the decree. 
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13. Award. 

14. Notice to trantferor and judgment-debtor. 

15. Objections to be beard. 

10. Transfer of decree for payment of money 
against two or more persons to one of 
them. 

17. **Decree for the payment of money.** 

18. Attachment of decree by co- judgment- 

debtor. 


19. Application for substitution by transferee. 

20. Transfer of decree against company in 
liquidation. 

21. Equities enforceable against the original 

decree-holder. 

22. Appeal. 

23. Suit by assignee for declaration of right 

or for refund of price. 


Other Topics ( miscellaneous) 


Application liy transferoo— Whether a step-in-aid 
of execution. See Note 19. 

Application by a transferee from the original 
truiisforco. See Note 12. 

Assignment of decree pending execution. See 
Note 19. ^ 

Death of decree-holder — Legal representative 
must apply for fresh execution. See Note 19. 

**Docree.holder/’ meaning of. See Note 3. 

“May be executed" — Discretion of Court. See 
- Note 11. 

Principle of rule. See Note 8. 


Person entitled to asedgnment of decree — Whe- 
ther can apply before assignment. See Note 4. 

Registration of assignment — Whether necessary. 
See Note 4. 

"Subject to the same conditions." See Note 21. 

"The interest of any decree-holder." See* Note 8. 

"The transferee may apply for execution." See 
Note 11. 

Transferee of maintenance decree — ^Whether can 
apply. See Note 8. 

Transfer of property dealt with by decree 
Whether transfer of decree. See Note 3. 


1. Le^islatiye ohanjes. — 

1. The words * or, if a decree has been passed jointly in favour of two or more 
persons, the interest of any decree-holder in the decree,** are new. See Note 7, infra. 

2. The words *'if that Court thinks fit** which occurred in the old Section 232 
before the words '^the decree may be executed in the same manner *.....** have been 
omitted. See Note 11, infra. 


3. The words “decree for money** in the second proviso have been changed into 
“a decree for the payment of money ** See Note 17 infra. 


2. Decree. — The provisions of this rule in the first paragraph as well as in the 
first proviso are not restricted to money decrees, but apply to mortgage decrees also. 
As to the applicability of the second proviso, see Note 17, infra. 

3. Where a decree has been transferred. — The principle of this rule is 
that no one can execute a decree except the decree- holder or a person to whom the 
decree has been transferred by assignment in writing or by operation of law.^ A third 
person cannot, therefore, apply for execution of a decree unless there is a transfer to 
him of the decree by the original decree-holder.^ Where on the death of A, the plaintiff 
in a suit, his widow B continues the proceedings as his legal representative and obtains 
a decree, C claiming to be the real heir of A cannot apply to execute the decree inasmuch 
as there is no transfer of the decree by B in his favour.® The rule is, however, intended 
primarily for those cases where the applicant for execution does not appear as decree^ 
holder in the decree and he applies for execution on the basis of a transfer of the decree;^ 
it does not, therefore, apply where the applicant is one whose name is already in the 
decree as one of two persons in whose favour the decree has been passed and who 
claims on the death of the other decree-holder to execute the decree as the surviving 
decree-holder.® 

Order 21 Rule 16 •— Note 3 in tho mortgage decree and be cannot execute 

1. (’22) AIR 1922 All 98 (99). it.) 

('87) AIR 1987 Nag 80 (80) : I L R (1987) Nag 2. 77) 2 Gal 827 (884) : 4 Ind App 66 (PO). 

82. (A advancing money to R to be lent by latter 3. (77) 2 Cal 827 (884) : 4 Ind App 66 (PO). 
to C-^0 executing mortgage in favour of B and B 4. ('88} AIR 1988 Pat 462 (464) : 17 Pat 806. 
obtaining decree on mortgage— A has no interest 5. ('82] 18 Pat L Tim 579 (580, 581). ^ 
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A transfer in writing of the property dealt with by the decree is not a transfer 
of the decree itself and the transferee cannot apply under this rule.^ It has, however, 
been held by the High Court of Bangoon^ that it is a matter of construction of the deed 
of transfer whether the decree also was intended to be transferred by the transfer of 
the property, and «the words of tho rule relating to the transfer of a decree cannot bo 
construed so as to apply to a case where there was no decree in existence at the time 
of the assignment. The assignee of a decree to be subsequently passed cannot apply for 
execution under this rule.^ Thus, a person who obtains a transfer, pending suit, of tho 
property forming the subject-matter of the suit is not entitled to execute tho decree 
subsequently passed unless his name has been substituted in place of his vendor under 
0. 22 B. 10.® Similarly, the assignee of a preliminary decree who has not taken steps 
to be impleaded in the suit cannot apply to execute the final decree in the suit.^® 

The High Court of Bombay has, however, held in tho undermentioned caso\^ 
that the effect of the transfer was, in equity, to vest in the transferee, the interest in 
the decree which was afterwards obtained and that the decree must be taken to have 
been transferred by operation of law. The High Court of Bangoon^^ has dissented from 
the above reasoning of the High Court of Bombay and has held that the words “by 
operation of law" cannot be invoked so as to make an assignment in writing, an 
assignment by operation of law. 

When a decree is assigned, what is really transferred is not the decree alone, but 
the interest of the decree-holder in the decree as may be finally determined. Therefore, 
an assignment of tho decree of the trial Court carries with it the right to execute the 
decree passed in appeal.^® 

It has been held by the High Court of Calcutta in the undermentioned caso^^ 
that the transferee of a decree for future maintenance is entitled to apply for execution 
in respect of the amounts that fall due from time to time and that Section 6 of the 
Transfer of Property Act will not apply when the cause of action has merged in the 
decree. But the High Court of Madras^® has held that only that portion of the 
maintenance decree which related to the arrears of maintenance already accrued duo 
can legally be transferred. 

4. Transfer by assignment in writing. — An assignee of a decree under an 
oral transfer has no locus standi to apply for execution under this rulo.^ In order to 


[See also (*88) AIR 1988 Pat 462 (464) : 17 Pat 
206. (Where a preliminary decree for mesne 
profits is assigned pending an inquiry into tho 
mesne profits, and the assignee is substituted 
and gets a final decree passed, an application 
by him to execute that final decree is not 
governed by Order 21 Rule 16 or tho provisos 
thereto.)] 

6. (’27) AIR 1927 Mad 240 (241). 

(’08) 80 All 28 (80). 

(*85) 7 All 107 (110). (Purchaser from pre-omptor 
decree-holder.) 

(’22) AIR 1922 All 98 (99). (Transfer after decree 
but pending appeal.) 

(’24) AIR 1924 Bom 426 (427). 

(’20) AIR 1920 Lah 824 (826). 

(’08) 82 Bom 181 (184). 

7. (’80) AIR 1980 Rang 808 (811, 312). 

8 . (’07) 17 Mad L Jour 891 (892). 

(’16) AIR 1916 Mad 1202 (1202). (17 Mad L Jour 
312, Followed.) 

(’24) AIR 1924 Gal 661 (666) : 51 Gal 708. 


(’26) AIR 1926 Bom 406 (406, 407). 

(’27) AIR 1927 Sind 78 (83) : 22 Sind L R 1. 

9 . (’24) AIR 1924 Cal 661 (665) ; 51 Cal 703. 
(Dissenting from AIR 1921 Giil 74.) 

(’32) AIR 1932 Cal 439 (439) : 59 Cal 297. 

(’22) AIR 1922 Pat 563 (564). (Section 146 can- 
not be invoked as it is subject to this rule.) 

10 . (’26) AIR 1926 Mad 1129 (1129). 

(’17) AIR 1917 Mad 844 (845). (The applicant 
may, however, bo directed to amend the petition 
as one under Order 22 Rule 10.) 

11. (’87) 11 Bom 506 (612). 

12 . (’80) AIR 1930 Rang 308 (311). 

13 . (’18) AIR 1918 Mad 279 (280). 

[See also (’97) 7 Mad L Jour 227 (228, 229). 
(And a satisfaction entered on the decree, made 
subsequent to the assignment is binding on 
him.] 

14 . (’10) 6 Ind Gas 826 (829) : 38 Cal 13. 

15 . (’09) 3 Ind Gas 444 (444, 446) : 33 Mad 80. 

Noted 

i. (’91) 16 Bom 307 (809). 
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enable a transferee to apply, the transfer must be effected by an instrument in 
writing? A mere contract for sale of a decree ■without an assignment in writing in 
favour of the purchaser is not enough.^ The High Coui*t of Patna* has held that a 
release of his riglits by a decree- holder in favour of another does net operate as an 
assignment. But the High Court of Allahabad® has held that a release may operate as 
an assignment of the decree. 

It has been held by the High Courts of Allahabad, Calcutta and Lahore that a 
decree for sale of immovable property is itself not immovable property and, therefore, 
an assignment of such a decree does not require to he registered,® But the High Court 
of Bombay has taken a contrary view.^ In any view a personal decree against a 
defendant is transferable without registration even though the decree may be a 
mortgage decree os against the other defendants.® 

The rule does not require any particular form of writing.® In the under- 
mentioned case,^® an order of the Court acting on behalf of the decree-holdors and 
directing the sale of the decree by auction to the highest bidder, was held sufficient to 
constitute an assignment in writing for the purposes of this rule. But, the assignment 
of certain funds recoverable under a decree is not an assignment of the decree?^ 

5. Transfer by operation of law. — Ordinarily transferees by operation of 
law would include the following persons^ : 

(1) In the case of a deceased decree-holder, his legal representatives. 

(2) In the case of an insolvent debtor the Official Assignee or Official Receiver. 

(3) Thb purchaser of a decree at a court-sale. 


(’8G) 9 Bom 179 (181). 

(’24 AIR 1924 Cal 661 (662) : 61 Cal 703. 

(’12) 16 Ind Cas 807 (807) (Mad). 

(’12) 18 Ind Cas 78 (79) (Mad). 

2 . (’16) AIR 1916 PC 147 (147) : 48 Cal 990 : 43 
Ind App 108 (PC), 

(’34) AIK 1934 Lah 328 (329). (A mere receipt 
acknowledging payment of money therefor is 
not enough.) 

(’84) 1884 All W N 89 (39). (In life-time of 
father, son not competent to apply in the absence 
of assignment in writing.) 

(’39) AIK 1939 Bom 84 (87). (But an agreement 
to transfer a decree need not be in writing.) 

[See (’26) AIR 1926 Oudh 417 (417,418) : 29 
Oudh Cas 98. (Assets of dccrce-holder bank 
transferred to another.)] 

3 . (’16) AIR 1916 P 0 147 (148) : 48 Cal 990 ; 43 
Ind App 108 (PC). 

(’25) AIK 1926 Bom 472 (472). (Similarly, a person 
entitled to obtain an assignment of a decree 
under another decree cannot apply.) 

4 . (’27) AIR 1927 Pat 170 (171). 

5. (’33) AIR 1938 All 188 (189). 

6. (’13) 21 Ind Cas 462 (468) : 36 All 524. 

(’91) 13 All 89 (91, 92). 

(’96) 23 Cal 450 (458, 464). 

’08 12 Cal W N 626 (627). 

’28) AIR 1928 Lah 70 (71). 

[But see (’88) 9 Cal 839 (842). (Entitled to exe- 
cute it only as a money decree.)] 

7 . (’75) 1 Bom 267 (268). 

8. (’28) AIR 1928 Mod 142 (142). 

9 . (’36) AIR 1986 Mad 643 (645). 

(;89) AIR 1989 Bom 221 (226) : ILR (1989) Bom 


271. (Decree obtained by sons — In suit by father 
against sons for declaration of his title to decree, 
joint application signed by both parties stating 
that sons had no objection to surrender decree to 
father and requesting Court to pass a decree for 
father declaring his title to that docrce— Writing 
held amounted to assignment of decree.) 

10. (’86) AIR 1936 Mad 543 (545). Anything in 
writing which transfers a decree and clearly 
shows that the intention was to assign the de- 
cree is Bufllcient.) 

11. (’37) AIR 1937 Cal 670 (572). 

Note 5 

1. (’24) AIR 1924 Cal 661 (662, 668): 51 Cal 703. 
(’88) AIR 1983 Bom 867 (368) : 67 Bom 613. 

(’84) AIR 1984 Mad 471 (472). 

(’77) 2 Cal 827 (884) ; 4 Ind App 66 (PC). 

’08) 81 Mad 77 (79). (Legal representative.) 

’12) 18 Ind Cas 824 (826). (Purchaser of decree 
in court-sale.) 

(1900) 4 Cal W N 785 (787). (Decree in favour of 
insolvent transferred to surety on annulment of 
adjudication.) 

(’86) AIR 1936 Mad643 (648). (The words “opera- 
tion of law” apply to cases wWe the decree has 
been transferr^ from one to another by way of 
succession or where there is bankruptcy or any 
similar event which has the effect in law of 
bringing about such a transfer.) 

[See (’80) AIR 1980 Oal 614 (615) ; 67 Cal 1187. 
(Legal representative.)] 

[See also (’89) AIR 1989 Bom 221 (224) : I h B 
(1989) Bom 271. (The transfers*’ by opecatlon of 
law” are obviously intended to be conflnad td 
testamentary and intestate sucoesaion, forfdlaM» 
insolvency and the like.)] ; 
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The following are also some of the instances of transfer by operation of law : 

(1) A obtains a decree against X, B, his son, sues A for partition and obtains a 
decree for l/5th share of the decree obtained by A. B is entitled to apply for execution 
as transferee by operation of law.^ 

(2) il, a trustee, obtained a decree for rent against certain tenants. A iSled 
another suit and obtained therein a declaration that the trust was incapable of being 
executed. It was held that thereafter the original owner of the properties could apply 
to execute the decree for rent without actual assignment.® 

(3) Whore, on the revocation of a probate of a will, the minor son of the 
testator succeeds to the estate, he is entitled to execute the decree obtained by the 
executrix.'^ 

(4) A mortgagee who has obtained a final decree for foreclosure against the 
mortgagor who in turn has obtained a decree for possession of the immovable properties 
comprised in the mortgage, is an assignee by operation of law.^ 

(5) Whore a mortgage is foreclosed and a pre-emptor obtains a decree for 
pre-emption of the same properties, ho is a transferee of the foreclosure decree.® 

(6) A holder of a certificate of administration granted under Section 3 of the 
Bombay Eegulation VIII of 1827 is a transferee by operation of law.^ 

For other instances, see the undermentioned cases.® 


The words ‘operation of law’ cannot apply to a case where a person has become 
the owner of a decree by some transaction inter vivos.^ If a decree obtained by a 
member of a joint Hindu family is allotted to another member at a family partition, 
the latter is not a transferee by operation of law and, therefore, must get an assignment 
in writing from the decree- holder to enable him to apply under this rule.^® The High • 
Court of Lahore has hold in the undermentioned case^^ that where three brothers 


obtained a joint docreo in their favour and at a family partition tlio decree was allotted 
to the share of one of the brothers, he could apply under this rule to execute the whole 
decree and that Rule 15 a 7 ite would not ajjply to such a case. A person does not 
become a transferee by operation of law from a decree-holder by merely obtaining 
another decree against him.^® Thus, where ii, the widow of (?, obtained a decree in 
respect of a debt duo to the estate of G and in a separate suit against B, D obtained a 
declaration that he was adopted to G^ and that ho was entitled to his estate, it was 
held that D was not an assignee by operation of law and was not therefore entitled to 


2. (’91) 14 Mad 252 (264). (Reversing 13 Mad 347.) 
[See also (’02) 12 Mad L Jour 348(349). (Person 

becoming entitled under a decree to oxoeiito 
another decree.) 

(’69) 1 N W P II C R 31 (34).] 

3. (’24) AIR 1924 Pat 343 (345). 

4 . (’89) 16 Gal 347 (349). 

[See also (’09)*1 Ind Gas 57 (58) (Gal). (Minor bene- 
ficiary attaining majority — Authority of exe- 
cutor terminaM—Beneficiary is a transferee.)] 

5. (*05) 1 Nag L B 49 (51). 

6. (’27) AIR 1927 Oudh 858 (859) ; 2 Luck 710. 

7 . (’87) 11 Bom 368 (370). 

8. (’85) AIR 1985 Bom 298 (802) : 59 Bom 417. 
(Decree obtained by Hindu widow as representing 
husband’s estate— Widow’s conversion and re- 
marriage— Widow ceases to represent husband’s 
estate — Husband’s next heir is transferee of 
decree by operation of law.) 


(’38) AIR 1938 All 256 (258): ILR (1938) All 425. 
(A, manager of joint family, missing and lost for 
a number of years — His eldest son as manager 
is entitled to <apply for execution of decree passed 
in favour of joint family.) 

(’40) AIR 1940 Mad 89 (90) : 50 Mad L W 605 
(606). (Hindu father, solo decree-holder — Decree 
devolving on sons on father’s death — Sons are 
transferees of the decree by operation of law — 
They are not holders of the decree who can apply 
for execution without recognition by the Court 
which passed the decree.) 

9. (’86) AIR 1936 Mad 543 (544). 

10 . (’12) 16 Ind Gas 807 (807) (Mad). 

(’ll) 9 Ind Gas 849 (849) (Bom). 

(’85) 1885 Bom P J 195 (195). 

11 . (’33) AIR 1983 Lah 432 (432, 433). 

12 . (’26) AIR 1926 Pat 820 (320) : 5 Pat 511. 
(A obtaining decree under S. 69, B. T. Act 
against tenant r^arding land X— B obtaining 
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0<21 Ril6 execute the decree obtained by The only course open to D in such a case is either 
Hotel 6-6 to apply in execution of his own decree for the appointment of a receiver of B's 
decree or to follow the procedure laid down in Buie 53, in/ra, if the decree in his 
favour gives him the right to proceed in accordance with that rule.^* Similarly, it has 
been hold that a person in whose favour a decree has been passed declaring his title to 
a certain decree previously passed is not a transferee of the decree by operation of law.^® 

The Official Liquidator of a company is merely an agent of the Court for the 
purposes of the liquidation of the company ; he is not a transferee of any decree that 
may have been passed in favour of the company.^® 

6s BenamidaVi — A obtains a decree against B and transfers it to 0 benami 
for D. It has been held by the High Court of Calcutta^ that D is the person entitled to 
execute the decree, that 0, not being the real transferee, cannot apply under this rule, 
and that a mere application by him for execution cannot be held to bo one in 
“accordance with law** for the purposes of limitation, but that it will bo one in 
“accordance with law*' if, with the permission of the Court, he is allowed to execute 
the decree? On the other hand, the High Courts of Madras,® Lahore^ and Patna® and 
the Judicial Commissioner's Court of Sind® have held that the “transferee" referred to 
in this rule is the transferee named as such in the transfer, and that the real owner is 
not entitled to apply. The High Courts of Allahabad^ and the Chief Court of Lower 
Burma® have also held that the benamidar is entitled to apply, without deciding 
whether the real owner can or cannot do so. The Calcutta High Court also has held 
in a recent case, a similar view.® 

Where the transferee of a decree dies and thereupon his heirs and a person 
alleging that the transferee was only a benamidar for him apply separately to execute 
the decree, the Court has got power under Section 47, sub-section (3) to enquire who is 
the representative of the deceased and the question of benami can be gone into in 
execution proceedings.^® 

Where the decree itself is obtained by a benamidar, the Chief Court of Oudh^^ 

decree against A in respect of the same land — 

B is not transferee of il’s decree.) 

(’34) AIR 1934 Mad 471 (472). (Decree declaring 
that assignment of another decree is benami for 
plaintiff — Declaratory decree does not operate as 
assignment in writing or by operation of law — 
lie must have obtained a decree for compulsory 
assignment under Order 21 Buie 34.) 

13. (*33) AIR 1933 Bom 867 (368) : 57 Bom 613. 

[See also (*84) AIR 1984 Mad 471 (472).] 

14. (’33) AIR 1933 Bom 867 (868) ; 67 Bom 513. 

15. (’39) AIR 1939 Bom 221 (225): ILR (1989)Bom 
271. (Nor does the decree ipso /acfo constitute an 
assignment. At best, it creates a right to obtain 
an assignment of the decree— A person who 
obtains a right to obtain an assignment of a 
decree or the monies recoverable thereunder is 
not a transferee “by operation of law.’’) 

[See also (’37) AIR 1937 Oudh 471 (473); 13 Luck 
549. (Decree for A against 0 subsf^uent'iy 
obtaining decree agamsti4and declaration that 
he was entitled to part of decretal amount 
recoverable by A from B held was not 
transferee by operation of law.)] 

16. (’86) AIR 1936 Lah 162 (158). 

Note 6 

1. (’89) 16 Oal 855 (868). 


(’83) 9 Oal 633 (684). 

(’79) 5 Cal L Rep 258 (256). 

2. (’98) 20 Gal 388 (395, 896). 

(’75) 19 Suth W R 266 (260). ‘ 

3. (’25) AIR 1925 Mad 701 (702) : 48 Mad 553. 
(Dissenting from 21 Mad 388.) 

(’34) AIR 1984 Mad 471 (471). 

(’18) AIR 1918 Mad 74 (75). 

(’85) AIR 1985 Mad 140 (141). 

(’89) AIR 1989 Mad 210 (214) : ILR (1089) Mad 
1004. 

[See also (’07) 6 Mad L Jour 31 (82).] 

4. (’27) AIR 1927 Lah 110 (110) : 8 Lah 86. 

6. (’38) AIR 1988 Pat 457 (459) ; 17 Pat 223. 
(The mere fact that the real assignee gets a decree 
in a suit declaring that ho is the real owner of 
the decree or the real assignee cannot entitle him 
to apply in execution or make his application 
one in accordance with law.) 

6 . (’30) AIR 1980 Sind 1 (2). 

7. (’15) AIR 1915 All 264 (265) : 87 All 414. r 

8. (’20) AIR 1920 Low Bur 118 (120) : 10 Low 
Bur Rul 280. 

9. (»86) 168 Ind Gas 618 (619) (Gal). 

10. (’27) AIR 1927 Mad 908 (906, 907) : 51 Mftd 
219. 

11. (*31) AIK 1981 Ondh 69 <69). 
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has held fchat the benamidar has the right to execute the decree. The High Court 
of Calcutta^^ is, on the other hand, of opinion that he cannot so apply and that his 
application will not, therefore, be one in accordance with law. 


7. Part transfer of a decree. — Under Section 232 of the old Code it was 
held that the transferee of the interest of any one of several joint decree-holders in the 
decree could apply to execute the decree.^ This principle has been given effect to in 
the present Code by adding in this rule the words **or if a decree has boon passed 

jointly in the decree*’ (see Note 1 supra). Similarly, there is nothing in this 

rule or elsewhere which prohibits the transferee of a portion of the decree from 
applying under this rule.^ The only qualification in such a case is that the transferee 
is in the position of a joint decree-holder and can execute the decree only subject to 
general provisions of law analogous to Eule 15 supra? But the High Court of Bombay 
has, in the undermentioned case,^ taken the contrary view that a transferee of a part of 
a decree is not entitled to execute his part of the decree, nor even the whole decree, 
since he cannot be regarded as a joint decree- holder. See also Notes to 0. 21 E. 15. 


8. Pledge of decree. — The transfer of a decree by way of a mortgage is an 
'^assignment in writing” of a fractional interest in the decree and the mortgagee is, 
therefore, entitled to apply under this rule.^ 

0. AsBignment of rent decrees under the Tenancy Acts. — Section 148, 
clause (o) of the Bengal Tenancy Act (VIII of 1885) provides that, notwithstanding 
anything contained in Section 232, Civil Procedure Code (of 1882), an application for 
the execution of a decree for arrears of rent shall not be made by an assignee of the 
decree, unless the landlord’s interest in the land has become vested in him.^ I'he 


also (’23) AIR 1923 Mad 317 (317). (While 
bcnamidar’a application was pending, real owner 
impleaded as a party.)] 

12. (*14) 25 Ind Cas 555 (550) (Cal). 

[See also (’28) AIR 1928 Oal 835 (830). (Real 
owner can apply.)] 

Note? 

1. (’96) 19 Mad 306 (307). 

(’87) 11 Bom 1.53 (1.58). 

(’86) 1886 Bom P J 287 (287). 

[But tee (’75) 24 Suth W R 11 (12). (Dissented 
from in 17 Gal 341).] 

2. (’90) 17 Cal 341 (343). 

(’26) AIR 1926 All 346 (348) : 48 All 432. 

(’28) AIR 1928 Lah70(71). (Dissenting from AIR 
1919 Lah 429). 

(’21) AIR 1921 Mad 699 (601) : 44 Mad 919. 
(Assignee of a portion of a decree allowed to con- 
tinue pending execution.) 

(’09) 8 Ind Cas 444 (444) : 33 Mad 80. 

(’13) 85 All 204 (206). (But the transferee is not 
entitled to apply for execution of a part of the 
decree.) 

[See also (’80) 5 Cal 592 (598). 

(’28) AIR 1928 Mad 713 (716) (PB). (Partial 
transfer of a decree is valid.) 

(’88) A]CR 1933 Lah 473 (473), (Decree in favour 
of several persons — Assignment of decree by 
one of them — Assignment passes only interest 
of asEdgnor decree-holder).] 

[But see (*20) AIR 1920 Lah 824 (325). (This 
rule does not contemplate a transfer of a part 


of a decree ) 

(’19) AIR 1919 Lah 429 (429) : 1917 I’un Ha 
No. 15. (Dissented from in AIR 1928 Lah 70.) 
(’22) AIR 1922 All 101 (102). (Dissented from in 
AIR 1926 All 846.)] 

3. (’21) AIR 1921 Mad 599 (601) : 44 Mad 919. 
(’19) AIR 1919 Mad- 123 (126). 

(’18) 19 Ind Cas 304(804) ; 85 All 204. (Transfuree 
cannot apply for oxocution of the portion trans- 
ferred only.) 

(’74) 24 Suth W R 245 (246). (Must execute the 
whole decree.) 

(’78) 20 Suth W R 51 (51). (Court should protect 
the interest of others.) 

4. (’84) AIR 1984 Bom 59 (62) : 58 Bom 226. 

Note 8 

1. (’26) AIR 1926 All 346 (348) : 48 All 482. (AIR 
1922 All 101, Dissented from.) 

’29) AIR 1929 Cal 676 (679) : 67 Cal 649. 

’09) 1 Ind Cas 535 (538) : 84 Mad 442. 

Note 9 

1. (’81) 54 Cal L Jour 596 (597, 600). (Cannot be 
executed even as a simple money decree.) 

(’18) 18 Ind Cas 689 (690) : 40 Cal 462. (Land- 
lord’s interest defined.) 

(’14) AIR 1914 P 0 111 (114) : 41 Cal 926 : 41 Ind 
App 91 (P C). (The relationship of landlord and 
tenant must exist.) 

(’99) 26 Oal 176 (178). 

(’97) 1 Oal W N 183 (184). 

(’97) 1 Oal W N 694 (694). 

(’02) 6 Col W M 91 (91). 
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word 'assignee” in that Section refers only to purchasers for consideration and does 
not include a person in whom the legal estate is vested by an act of the owner, as for 
instance, a trustee, who has no independent interest in the property.^ It has been held 
in the undermentioned case^ that a Court executing a rent decree cannot refuse 
execution when the assignment hod been recognised by the Court before the Tenancy 
Act came into force. 

A provision similar to that in Section 148 of the Bengal Tenancy Act has been 
made also by Section 198 (k) of the Orissa Tenancy Act (II of 1913). By Schedule II, 
List II of the Agra Tenancy Act (III of 1926) it is provided that no application for 
the execution of a decree shall be made by an assignee of the decree unless the 
assignor's interest in the land to which it relates has become and is vested in such 
assignee. 


10. TranefePi when takes effeot. — The transfer of a decree made by an 
instrument in writing takes effect from the date of such instrument, irrespective of its 
recognition by the Court on an application made to it under this rule.^ 

Illustrations 

1. A brought certain properties to sale in execution of a decree obtained by him against £\ 
Pending execution proceedings, A assigned his decree to D . . . Subsequently two days before 
sale, A reported that the decree had been satisfied by payment. D intervened and objected to the 
record of satisfaction being made. It was held that if his transfer was true, he was a representative 
of A and the matter must be enquired into : Dwar Buksh v. Fatik Jali, I. L. B. 26 Calcutta 250. 

2. M had obtained a money decree against H. B in execution of a decree obtained by him 
against M applied under 0. 21 B. 58 and recovered the amount due under M*8 decree. Thereupon 
0, claiming under an assignment of the decree in writing from M prior to IVs attachment, 
sued B for the recovery of the money drawn by him. It was held that 0*8 title to the decree was 
complete on the date of the assignment and therefore prevailed as against B*s attachment : 
Co-operative Town Bank ofPadigan v. Baman Chettiar, I. L, B. 5 Rangoon 595 : A. I. B, 1928 
Rangoon 25 (26). [Reversing A. I. B. 1927 Rangoon 55.] 


11. Rights of the transferee. — Section 232 of the old Code contained the 
words “and if that Court thinks fit, the decree may be executed.” It was, therefore, 
held that the executing Court had a discretion to allow or to refuse an application 
made by the transferee.^ Under the present Code, those words have been omitted and 
the transferee's right to execution does not depend upon the discretion of the Court.® 


[See (’09) 3 Ind Oas 824 (329) (Cal). (A case 
where landlord’s interest vested by operation of 
law.)] 

2. (*99) 26 Cal 750 (757). 

3. (’87) 14 Cal 380 (381, 382). 

Note 10 

1. (’87) 9 All 46 (51). 

(’94) 16 All 488 (492). 

(’99) 26 Cal 250 (253). 

(’09) 8 Ind Cas 988 (989) : 88 Mad 62. 

(’09) 1 Ind Cas 858 (858) (Mad). (An attachment 
after date of assignment does not prevent recog- 
nition of the transferee as such.) 

(’07) 2 Mad L Tim 98 (93). 

(’28) AIR 1928 Rang 25 (26): 5 Rang 695. (Revers- 
ing AIB 1927 Rang 55 on Letters Patent appeal.) 
(’26) AIB 1928 Sind 71 (78) : 26 Sind L B 168. 
(Assignee can prefer a claim against attachment 
after transfer.) 

[See also (’82) AIB 1982 Sind 164(164): 26 Sind 
L B 158. 


(’28) AIR 1928 Mad 478 (478) : 51 Mad 681. 
(Auction sale of decree in favour of company 
by liquidator — Deed of transfer after dissolu- 
tion — Held valid.)] 

[But see (’80) 5 Cal 869 (870, 871).] 

Note 11 

1. (’91) 16 Bom 307 (309). 

(’85) 9 Bom 179 (181). 

(’98) 20 Cal 388 (395). 

(’88) 15 Cal 446 (448,449). 

‘71) 15 Suth W B 283 (283). 

’70) 13 Suth W R 224 (225). 

(’70) 13 Suth W R 207 (207). 

(’68) 10 Suth W B 864 (865). 

(*67) 8 Suth W R 202 (202). 

(’96) 19 Mad 806 (807). 

(’85) 8 Mad 456 (468). 

(’89) 2 C P L B 45 (46). (And the Appellate 
Court will not interfere unless it is shown , that 
the discretion is improperly exercised.) , fi.. ^ 

2. (’10) 6 Ind Cas 826 (828) : 88 Oal 18. 
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Where n transfer is recognize! by the Court on an application under this rule, 
the transferee is entitled to execute the decree as if the application were made by the 
original decree- holder.^ The absence of consideration for the assignment of a decree 
is immaterial and will not deprive the assignee of his rights to execute the decree, 
provided the assignment is not a sham transaction.^ 

It has already been mentioned in Notes to 0. 21 R. 10 ante that the person 
appearing on the face of the decree as the decree- holder is the person entitled to 
execution. Therefore, where the transferee of a decree does not apply under this rule 
for execution, the executing Court is bound to allow execution at the instance of the 
transferor, even after the date of the transfer, till the transfer is recognized by the 
Court.® 


The assignee of a decree can transfer it to another although the name of such 
assignee has not been substituted on the record.® 

As to the right of the transferee to apply for execution, where the decree has 
been attached by the holder of a decree against the transferor, see Notes to 0. 21 R. 53, 
infra. 

Where an ex parte decree was assigned and the assignee did not take any step 
under this rule and thereafter on an application made by the defendant as against the 
original decree-holder alone the ex parte decree was set aside, it was held that the 
transferee could not proceed with the execution until he got an order cancelling the 
order setting aside the ex parte decree.^ 

See also Note 9 to 0. 21 R. 2. 


('32) AIR 1932 Gal 439 (440) : 59 Cal 297. 

(*34) AIR 1984 Lah 648 (651) : 16 Lah 68. 

(*37) AIR 1937 Bom 365 (367):! L R (1937) Rom 
691. 

3 . ('67) 7 Suth W R 205 (205). 

(*84) AIR 1984 All 209 (211) : 56 All 694. (Ju<lg- 
ment-debtor cannot net up an uncertiflod pay- 
ment as against transforco also.) 

(■87) 11 Bom 153 (158). 

(■94) 16 All 188 (185). (F.ntitled to the benefit of 
attacbmont effected before transfer.) 

(■18) 18 Ind Cas 691 (694) (Mad). (Do.) 

[See also (’72) 4N WPHCB90(92). (Assignee’s 
name should bo brought on record as a party.)] 

4 . (’28) AIB 1928 Mad 458 (459). 

(’19) AIB 1919 Mod 123 (125). 

5. (’17) AIB 1917 Mad 691 (692). 

(’88) AIB 1988 lAb 688 (639) : 14 Lab 744. 
(Decree handed over to trustee by decree-holder 
—Mo legal application by trustee under 0. 21, 
B. 16 — Joint application by decree-holder and 
trustee — Decree-holder can he allowed to execute 
ddcros.) 

('34) AIR 1984 Posh 40 (43). 

('83) AIR 1938 Sind 119 (120). 

('16) AIR 1916 Mad 914 (916). (Injunction decree 
in respect of easement — Decree-holder transfer- 
ring dominant tenement*— Decree-holder allowed 
to execute after transfer.) 

('91) 18 Oal 689 (641). 

('69) 11 Suth W B 271 (271). 

('81) Ant 1981 Lah 116 (117). 


('24) AIR 1924 Lah 615 (616). (Pre-emption de- 
croe.) 

'18) 18 Ind Cas 97 (98) : 16 Oudh Cub 70. 

'21) AIR 1921 Low Bur 87 (39) : 11 Ttow Bur 
Rul 163. 

(*37) AIR 1937 Mad 605 (606). 

(’85) AIR 1935 Nag 230 (233, 234) : 31 Nag L R 
Sup 111. (Whether substitution of transferee's 
name is accomplished by an order of the Court 
passed upon a separate application made by the 
transferee under 0. 22 H. 10 or upon an applica- 
tion by him for execution of tho decree under 
O. 21 R. 16, C. P, C., is immaterial.) 

(*39) AIR 1939 Cal 482 (483). 

('85) AIR 1985 Mad 383 (384). (Execution Court 
should regard only person in whoso favour de- 
cree is drawn as entitled to execute it — Decree 
satisfied — Transferee of decree-holder cannot 
execute it subsequently.) 

('39) AIR 1939 Rang 245 (246) : 1939 Rang L R 
1.52. (There is no authority for the proposition 
that from the date of assignment of his decree 
the assignor decree-holder is precluded from exe- 
cuting tho decree.) 

(*35) AIR 1935 All 1001 (1001). 

[See also (’35) AIR 1935 Bom 331(832). (A dar- 
khast regularly filed by the decree-holder can- 
not come to an end because, pending execution, 
the judgment-creditor has assigned his interest 
in favour of another person.)] 

6 . ('86) 9 All 46 (51). 

(’17) AIB 1917 Mad 868 (864). 

7. ('16) AIR 1916 Oal 828 (324.). 
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12. Applioation for exeoutlon must be made to the Court which passed 
the decree. — An application by the transferee of a decree under this rule can be 
entertained only by the Court which passed the decree ; the Court to which the decree 
has been transferred has no jurisdiction to entertain the same.^ The reason is, as stated 
in 8heo Narain Singh v. Hurbans Lall, (1870) 14 W. B. 65 (66), that : 

"It would lead to the greatest difficulties, if in one Court one party was recognised as being 
the holder of, and having the control over, a decroo, and at the same time in another Court 
another party was recognised as being in that position.” 

Where, however, an application under this rule is made to the transferee Court 
and it recognises the transfer, it is only an irregularity which may be waived by 
acquiescence and if the judgment-debtor has, as a matter of fact, waived it, he cannot 
subsequently turn round and question the jurisdiction of the executing Court.* 

As to whether a transferee can continue the execution proceedings initiated 
by the original decree-holder without a fresh application, see Note 19 infra. 

Where a decree is passed in favour of a company which afterwards goes into 
liquidation, the Official Liquidator is not a transferee of the decree and hence, he 
can apply for the execution of the decree to the Court to which the decree has been 
transferred for execution.* 

See also the undermentioned case.^ 

18. Award. — A having obtained an award against B and filed it in Court, 
assigned the s^me to C. C applied to execute it under Section 15, Arbitration Act (IX 
of 1899) which provides that the award on being filed in Court, shall be enforceable 
as a decree. It was held that 0 could execute it and that the Court in which the award 


Note 12 

1 . (1900) 27 Gal 488 (491). (If entertained by 
transferee Court, the order is without jurisdic- 
tion and can be set aside in appeal — It is not 
cured by B. 99. Application is by transferee from 
the original transferee.) 

(*34) AIR 1984 I^h 648 (660) : 16 Lah 68. (Sec- 
tion 42 is subject to this rule.) 

(*03) 26 All 443 (445). (Application for rateable 
distribution to the transferee Court is bad.) 

(*79) 2 All 288 (288). 

(*72) 9 Bom H G R 46 (49). 

(*02) 29 Cal 235 (286). (Notice under this rule 
must also be issued by the executing Court.) 
(’70) 14 Suth W R 65 (66), 

(’31) AIR 1931 Lah 499 (499, 500). 

(’31) AIR 1081 Lah 690 (690, 691). (Transferee 
Court can entertain thcobjecUou that R. 16 has 
not been complied with before transfer.) 

(’18) AIR 1918 Lah 211 (213) ; 1918 Pun Re 
No. 92. (Sections 200 and 201, Companies Act 
of 1913, are subject to Order 21 Rule 16.) 

(’07) 17 Mad L Jour 800 (801). (But it may be 
waived.) 

(’03) 26 Mad 258 (269). 

(’20) AIR 1920 Nag 174 (175). 

(’32) AIR 1932 Pat 166 (169) : 11 Fat 94. 

(’78) 2 All 283 (288). 

(’87) AIR 1987 Bom 866(869): I L R (1987) Bom 
691. (Notice cannot be issued by Court to which 
decree is sent lor execution.) 

(’86) 89 Cal W N 961 (966). 

(’87) AIR 1987 Oudh 111 (112) : 12 Luck 766. 
(Decree transferred to another Court for* execu- 


tion — Objection to execution by transferee of 
decree cannot be entertained by the transferee 
Court.) 

(’87) AIR 1987 Cal 31 (84). 

[See also (’33) AIR 1933 Mad 110 (111, 112). 
(Decree assigned after transfer to another Court 
— Application under R. 16 can be entertained 
by original Court before certificate of non-satis- 
faction is received — The original Court need 
not stay its hand.)] 

2 . (’34) AIR 1934 Lah 648 (661) : 16 Lah 63. (27 
Cal 488 held to be not good law so far as it' held 
that the order was without jurisdiction in view 
of the decision in the analogous case AIR 1926 
F C 162 arising under Section 60.) 

(’07) 17 Mad L Jour 300 (801). 

3. (’86) AIR 1986 Lah 162 (168). 

4 . (’40) AIR 1940 Mad 38 (40) : (1989) 2 Mad L 

Jour 696 (600). (A Civil Court to which an award 
made by a Registrar of Co-operative Societies 
under the Madras Co-operative Societies Act of 
1982 has been transmitted for execution has 
jurisdiction to recognise an assignment of the 
award under 0. 21 R. 16, 0. P. Code, Under the 
rules framed under the Act, the award is trans- 
ferred to the Court to be enforced as if it was a 
final decree pssed by such Court — Though 
Registrar is himself a Court for certain purposes, 
in the absence of any rules in the matter, 
executing Court must be presumed to be 
empowered to recognize the transfer— In any 
case, where assignment was recognized after dSe 
notice to judgment-debtor it is only an irregu* 
larity.) ft 
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was filed must be deemed to be the Court which passed the decree for the purposes of 
this rule.^ 


14. Notioe to transferor and judgment-debtor. —The provisions of this rule 
as to notice are imperative; the giving of notice of the applicatioui to the assignor and 
to the judgment-debtor, is an indispensable condition of jurisdiction and the failure to 
give it renders all the proceedings in execution void as against them.^ It has, however, 
been held that if the persons directly interested waive their right, acknowledge the 
validity of the asdgnraent and raise no objection so far as the execution proceedings 
are concerned, non-compliance with the technical reciuirements of this rule will not 
render an execution sale a nullity.^ Under the amendment of this rule by the Lahore 
High Court, notice to the judgmenUdebtor is not necessary.* 

Where the assignee applied under this rule for notices to the assignor and the 
judgment-debtor and also for attachment of a certain property, and the notice as well 
as the warrant of attachment were issued together, it was hold that the attachment 
was illegal inasmuch as the objections of the judgment-debtor were not heard at that 
time.^ Where, in an application under this rule by the assignee of a mortgage decree, 
notice is given only to the mortgagor and not to the subsequent mortgagee who was 
also a judgment-debtor under the decree, the latter will not bo bound by such execution 
and the auction-purchaser will acquire only the rights of the mortgagor, but not those 
of the subsequent mortgagee.® 


The notice that is to be given under this rule is of the application for execution 
and not of the assignment.^ But a written notice is not always necessary; if the 
judgment-debtor is present in Court at the time the order on the application is made, 
and has thus notice of tho application, the fact that no written notice was given will 
not vitiate the proceedings/ 


Note 13 

1. (’24) AIR 1924 Cal 117 (118). 

[See also (’89) AIR 1939 Gal 482 (483, 484). (The 
holder of an avrard is entitled to execute the 
award, although ho may have transferred his 
rights under it to a transferee unless and until 
such transferee comes to the Court and applies 
under 0. 21 R. 16.)] 

Note 14 

1. (*27) AIR 1927 Cal 781 (782) : 54 Cal 624. 
(Want of notice to the transferor.) 

(’10) 6 Ind Oas 262 (263) (Cal). (Do.) 

(’21) AIR 1921 Lah 143 (144) : 2 Lah 230. (Want 
of notice to judgment-debtor.) 

(’20) AIR 1920 Lah 251 (258). 

(’31) AIR 1981 Mad 192 (198). (Want of notice to 
one of the judgment-debtors.) 

(’21) AIR 1921 Pat 76 (77) : 6 Pat L Jour 890. 
(The fact that a notice purporting to be under 
S. 168B (2), Bengal Tenancy Act, (1886), has 
been shown to the assignor will not dispense 
with the necessity of complying with the rule.) 

(’17) AIR 1917 Lah. 195 (196). (Want of notice 
to judgment-debtor.) 

(’37) AIR 1987 Bom 865 (867): ILR (1987) Bom 691. 

(’88) AIR 1988 Cal 784 (786). (The non-service 
of such notioe makes the sale held in execution 
of that decree void ab initio, although the pur- 
chaser is not the decree-holder himself but an 
absolute stranger.) 


[See (’88) AIR 1988 Lah 482 (433). (Though 
failure to give notice will alToct the validity of 
the proceedings, it does not warrant dismissal 
of application.) 

(*84) AIR 1984 Pat 9 (10). (Execution application 
by assignee — Notice sent to assignor and judg- 
ment-debtor under 0. 21 R. 22 but not under 
R. 16 — Assignment not impugned by judgment- 
debtor — Assignee can proceed with execution 
without first proving assignment.)] 

[See however (’87) 9 All 46 (49). (Judgment- 
debtor cannot object on the ground of want of 
notice to the transferor.)] 

2. (’89) AIR 1939 Cal 419 (421). (Notice to which 
reference is made in 0. 21 R. 16 is merely for the 
benefit of the transferors and the judgment- 
debtors.) 

3. (’87) AIR 1937 Lah 466 (467) ; I L R (1937) 
Lah 162. 

4. (’ll) 12 Ind Cas 547 (547) : 36 Bom 58. 

5. (’80) AIR 1980 All 627 (627, 628) : 52 All 898. 
(Reversing AIR 1929 All 437.) 

6. (’24) AIR 1924 Pat 576 (578, 580) : 8 Pat 596. 

(’21) AIR 1921 Pat 180 (182) : 6 Pat L Jour 858. 

[See also (’38) AIR 1988 Pat 658 (663) : IS Pat 
86. (Court can issue notice under Rr. 16 and 22 
simultaneously.)] 

7. (’24) AIR 1924 Pat 676 (580) : 8 Pat 696. 

[See also (’88) AIR 1988 Pat 130 (181).] 


0.ai B.16 

Motes 18 -li 



1982 


APPLICATION FOB EXECUTION 


Oi 21 B. 16 The object of issuing notice under this rule is to determine once for all and in 

Motes li>15 tho presence of all the parties the validity of the instrument of transfer. It is therefore 
not necessary that notice must be issued on every subsequent application by the 
transferee under this rule.^ 

Where the Court which passed the decree substitutes the name of the alleged 
transferee of tho decree on tho record and transfers the decree to another Court for 
execution, the latter Court must presume that tho Court passing the decree has' 
complied with tho provisions of this rule.® 

If the judgmont-debtor is dead when the assignee applies for execution, the 
notice required by this rule may be served on his legal representatives.^® If tho original 
decree-holder becomes insolvent, the Official Receiver will be entitled to notice.^^ 

In the case of a transfer by operation of law, it is not necessary that the notice 
referred to in the first proviso to this rule should be given. 

IS. Objeotions to be heard. — After the service of the notice mentioned in 
the first proviso to this rule, the Court is bound to hear tho objections, if any, of the 
transferor and of tho judgment-debtor.^ As has been already mentioned in Note 11, 
it is not a valid objection that the assignment is not supported by consideration.® Nor 
can the judgment- debtor raise the plea that tho decree is not valid.® As to tho right of 
the judgment-debtor to plead an uncertified payment or adjustment, see Note 23 to 

0. 21 R. 2. 

A held a decree against B and B had a decree against A. A attached in 
execution of his decree the decree which B had against him. Thereafter, B assigned the 
decree to 0. 0 Applied under this rule. It was hold that A could take objection to the 
execution of the decree on ’the ground that under Section 64 ante, the assignment of 
the decree to G was void.* 

An assignment of a decree is not valid as against the judgment-debtor until the 
debtor has had notice of the assignment and, therefore, any payment made to the 
original decree-holder before notice is valid as against the transferee.® 

The failure of the judgment-debtor to object to the validity of the assignment 
when an application under this rule is made will preclude him, under general principles 
of res judicata, from raising such objection at a subsequent stage of the proceedings.® 


8. (’27) AIR 1927 Oal 694 (696). 

(’34) AIR 1934 Rang 101 (108). 

[See also (’80) 1980 Mad W N 166 (168).] 

9. (’36) AIR 1986 Sind 191 (198) : 80 Sind L R 
249. 

10. (’87) 11 Botn 727 (730). 

(’07) 80 Mad 541 (543). 

11. (’28) AIB 1928 Mod 860 (361). 

[£!«« also (’18) AIR 1918 Mad 1262 (1262).] 

12. (’34) AIR 1934 Pat 627 (628). 

(’88) AIR 1988 All 256 (257) : I L B (1988) All 425. 
[5«« alto (’37) AIB 1937 Pat 607 (608).] 

Note 15 

1. (’31) AIB 1931 Lah 546 (546). 

(’14) AIR 1914 Mad 86 (87). 

(’88) AIR 1988 Mad 78 (79). (Application for eze- 
oution by tcansiocee' of decree — Opposition by 
judgment-debtor that transfer was warn — Court 
must decide validity of transfer before making 
ordm — Order of Court thereafter is decree under 
B. 47 — Separate suit to declare transfer invalid 
is barred by S. 47.) 


[See alto (’22) AIR 1922 Lah 896 (897).] 

2. (’18) 20 Ind Oas 686 (689) (Oal). 

(’32) AIB 1982 Mad 827 (327, 828). 

(’15) AIB 1915 Mad 1188 (1140). (In tho absence 
of fraud.) 

(’12) 17 Ind Cae 617 (618) (Mad). 

[See alto (’25) AIB 1925 Pat 449 (449) : 4 Pat 
120. (Question when title passes where part 
consideration is unpaid, depends upon the inten. 
tion of the parties.)] 

3. (’91) 16 Bom 807 (808). 

(’16) AIR 1916 Low Bor 86 (86). 

4. (’87) AIB 1987 AU 68 (64). 

5. (’24) AIB 1924 Pat 118 (119) : 2 Pat 764. 

6. (’25) AIB 1925 All 117 (118) : 47 All 86. 

(’16) AIB 1916 All 219 (219) : 88 All 289. 

(’14) AIR 1914 All 829 (88o). 

(’18) 21 Ind Oas 462 (468) : 85 All 624. 

(’87) 10 Bom 74 (77). 

’08) 12 Oal W N 626 (627). 

(’87) AIB 1937 Cal 4(6). (Substitution of assignee’l 
name after notice to judgment-debtor dudg> 
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As to objections to tho executability of the decree under similar circumstances, 0. 21 R# 16 
see Note 23 to Section 11 antct a*nd also the undermentioned cases/ Notes 18*16 

16. Transfer of decree for payment of money against two or more 
persons to one of them. — It is a general principle of law that when one of the 
persons jointly liable under a decree unites in himself the two opposite characters of 
creditor and joint debtor in respect of the whole decretal debt, the effect is to 
extinguish the liability of all the co-judgment-dobtors under tho decree/ The second 
proviso to this rule is based on this general principle, and provides that, in such a 
case, the transferee cannot enforce the decree by execution against his co-debtors/ On 
the same principle, where a decree has been passed jointly in favour of two or more 
persons and the interest of one of such decree-holders devolves upon a judgment-debtor, 
the decree is extinguished pro tanto? When the alleged transferee of a decree for 
money is found to be the benamidar of one of the judgment-debtors, the Court is 
bound, under the second proviso to this rule, to refuse to allow tho assignee to 
execute tho decree against the other judgment-debtors/ But it has boon held that 
where the judgment-debtor did not raise the objection when notice was issued to him 
under the first proviso to this rule, he cannot subsequently raise the objection/ But 
an agreement between the decree-holder and some of tho judgment-debtors that the 
docree-holdor should execute the decree against the other judgment -debtors and pay 
tho amount realized to thorn in consideration of the fact that they have paid the 


iiient-dobtor not contosting assignment — Judg- 
ment-dobtor and executing Court cannot question 
validity of assignment.) 

[See also (*20) AIR 1920 Tat U(5 (147) : 5 Pat 
L Jour G39. (Objection as to want of proper 
notice under this rule not taken in first execu- 
tion — Objection not allowed in an application 
for sotting aside sale under 0. 21 R. 90,) 

(’26) AIR 1925 All 206 (208). 

(*40) AIR 1940 Mad 88(40) ;(1939) 2 MadLJour 596 
(600). (Failure to take objection on ground that 
assignment of decree could only be recognised 
by Court passing decree — Objection held cured 
in the circumstances of case.)] 

7 . (*25) AIR 1925 All 662 (662, 663). (Objection 
that decree is nullity is barred by res judicata.) 
(’32) AIR 1932 Pat 168 (169) : 11 Pat 94. (Trans- 
feree put on record by Court passing decree — 
Decree transferred to Court of another district — 
Objection as to transferee’s right to execution 
cannot be taken in transferee Court.) 

(’39) AIR 1989 Pat 411 (412) : 18 Pat 818. (In 
execution proceedings, it is not open to the judg- 
ment-debtor to assert that the real holder of the 
decree is any person other than the person named 
as decree-holder in the decree, unless there has 
been a valid assignment or devolution by process 
of law.) 

(’88) AIK 1988 Gal 919(922) : 60 Cal 1181. (Appli- 
cation by assignee for substitution in place of 
decree-holder— ‘Judgment-debtor not objecting to 
such application is not debarred from questioning 
assignee's right to execute decree by reason of 
bar imposed by S. 148 (o), Ben. Ten. Act.) 

Note 16 

1. (*88) 5 All 27 (38). 

I8ie (’82) AIR 1982 All 704 (708) : 64 All 448. 


(This principle will not apply to a converse case 
where decree-holder acquires a share in the 
estate of one of the judgment-debtors.)] 
i. (’08) 9 Sath W R 230 (281). 

(’26) AIR 1926 Mad 1111(1142). (Transfer of per- 
sonal docroos brought about by death is not 
excluded from tho operation of Proviso 2.) 

(’15) AIR 1916 Mad 799 (800). 

3 . (’76) 25 Suth W R 313 (313). 

(’83) 5 All 27 (31). 

(■91) 1891 Ail W N 15 (16). 

(’67) 7 Suth W R 136 (136). 

4 . (’22) AIR 1922 Mad 510 (510). 

(’17) AIR 1917 Mad 690 (.591) : 40 Mad 296. 

(’17) AIR 1917 Mad 889 (889). 

(’20) AIR 1920 Lah 131 (132, 133). 

(■21) AIR 1921 Nag 41 (42) : 19 Nag L R 161. 
[8ee (’29) AIR 1929 All 792 (792). (Transfer of 
decree to relative of judgment-debtor does not 
amount to transfer to judgment-dobtor.)] 

(See aim (’12) 121nd Cas 657 (660) ; 36 Mad 659. 
(Objection that the assignee is the benamidar 
for judgment-dobtor should be decided.) 

(•81) AIR 1981 Lah 515 (546). (Do.) 

(’26) AIR 1926 Lah 666 (667). (Do.) 

(’89) 2 0 P L R 15 (17). (Assignee benamidar 
for judgment-debtor — Uis right to execute decree 
doubted.)] 

5. (’87) AIR 1937 Oudh 111 (112) ; 12 Luck 766. 
[See (88) AIR 1938 Oudh 106 (106). (Objection 

not barred if jud^ent-debtor was not aware 
when notice was issued to him, that agsigneo 
of decree was benamidar for one of the judgment- 
debtors.)] 

[Sm however (’39) AIR 1989 Rang 216 (217) : 
1989 Rang L R 162.] 
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amount in advance, does not fall under the prohibition in this rule.^ 

This proviso does not make the assignment of a decree in favour of one of 
several judgment-debtors invalid in law ; it only provides that the transferee is not 
entitled to enforce his rights by execution.^ His remedy is, therefore, to sue his 
co-judgment-debtors for contribution having regard to the proportion in which they 
were bound inter se to satisfy the decree.^ 

The words ‘^decree for the payment of money against two or more persons" 
mean a decree against two or more persons jointly. 

Illustration 

A docroe directed that N should pay Bs. 90 and Bs. 11-5-3 as costs, and A should pay Bs. 80 
with Bs. 8-12-4 as costs. A afterwards t(^k an assignment of the docroe in writing and applied to 
execute it against N to the extent of Bs. 90 and costs. It was held that the decree for money so far as 
it related to Bs 90 and costs was not a decree against several persons, but against one person Nt and 
therefore A could execute it.^ 

The second proviso to this rule does not apply to the converse case of the 
decree-holder acquiring a share in the estate of one of the judgment-debtors. The 
decree-holder is, however, bound to give credit for a proportionate amount of 
the decree.^® 

The proviso applies whether the transfer of the decree is by act of parties or 
by operation of law.^^ 

It has been held by the Bangoon High Court that where a decree for the 
payment of money has been passed against two or more persons and one of them dies, 
his legal representative does not become a "judgment-debtor" and the transfer of the 
decree to hinf is not a transfer to which proviso 2 applies.^^ 


17. Decree for the payment of money/’ — The second proviso to this rule 
does not apply to decrees other than money decrees/ Thus, it does not apply to 
mortgage decrees for sale and therefore, an assignment of a mortgage decree in favour 
of one of the judgment-debtors does not extinguish the decree.^ But, in such cases, the 
decretal amount that can be recovered from the other judgment-debtors will be 
reduced proportionately.® 

The expression "decree for money" in Section 232 of the old Code (corres- 
ponding to this rule) was interpreted by the High Courts of Bombay and Calcutta to 
mean a personal decree for the payment of money. Thus, a decree against a legal 


6. (’27) AIB 1927 Mad 322 (826). 

[See also (’09) 2 Ind Cas 86 (88) (All).] 

7. (’12) 17 Ind Gas 828 (827) (Mad). 

8. (’08) 82 Bom 195 (197). 

(’74) 6 N W P H 0 K 1 (2). 

(*89) 1889 Bom P J 262 (268). 

(’18) 20 Ind Gas 569 (570) (Cal). 

9. (’08) 82 Bom 195 (197). 

10. (’88) AIB 1988 Mad 814 (815) : I L B (1989) 
Mad 78. (Following AIR 1982 All 704 and AIR 
1927 Mad 987 and dissenting from AIB 1926 Mad 
1141.) 

(’85) AIB 1985 Oudh 449 (450) : 11 Luck 409. 

11. (’88) AIB 1988 Mad 814 (814) : I L B (1989) 
Mad 78. 

12. (’89) AIR 1989 Rang 82 (84) : 1938 Bang LB 
699. 

Note 17 

1. (’88) 18 Cal L Rep 272 (274). 

(’12) 17 Ind Gas 828 (827) (Mad). 


(’88) AIB 1938 Pat 462 (463) : 17 Pat 206. 

2. (’ll) 12 Ind Gas 70 (72) (Cal). 

’18) AIB 1918 Gal 602 (604). 

’26) AIB 1926 Mad 628 (628, 624) : 49 Mad 508. 
(Until a personal decree is given it cannot be 
called a money decree.) 

[’24) AIR 1924 Mad 901 (901) : 47 Mad 948. 

[’89) AIR 1989 Cal 426 (426). (Person acquiring 
the interest of one of the judgment-debtors and 
subsequently getting a transfer of the decree can 
execute against the other judgment-debtors.) 

’87) AIB 1987 Sind 112 (118) : 81 Sind L R 47. 
’87) 1937 Mad W N 884 (885). 

(’20) AIB 1920 All 129 (181) : 42 All 644. 

(’89) AIB 1989 Gal 426 (426). (Assignee of mort* 
gage decree having prevouslyacquinkl the interest 
of one of the judgment-debtors can execute.) 

3. (’20) AIB 1920 All 129 (181) : 42 All 544. 
(Person acquiring a portion of the nu^tMad; 
property subsequently becoming a trdnsfem of 
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tepresentative for payment of money out of the assets of the deceased,'^ or a decree 0. 21 R. 16 

against a purchaser of the equity of redemption in a mortgage suit,^ was held not to Notes 17*19 

come within that Section. The High Court of Allahabad® has in the undermentioned 

case held that the substitution of the expression “for the payment of money” for 

the words “for money” in the proviso is intended to emphasise the fact that the 

proviso is conffned to cases of personal decrees. On the other hand, the Judicial 

Commissioner’s Court of Nagpur^ has held that this is an unduly narrow interpretation 

of the rule and that it is immaterial whether the assignee decree-holder is one against 

whom a personal money decree has been passed or one who has been directed to pay 

the decretal debt out of the assets in his hands. 

For meaning of “decree for payment of money,” see Note 6 to Section 73 ante. 

18. Attachment of decree by co-jud^ment-debtor. — One S obtained a 
decree against A, B, G and D. A obtained decree against S and attached the decree of 
S and applied under 0.21 H. 63 for execution of decree against his co-judgment- 
debtors B, C and D. It was held that yl, by attaching S*s decree, did not become an 
assignee thereof, that the prohibition in this rule did not therefore apply to such a 
case and that A was entitled to execute the decree.^ 

19. Application for substitution by transferee. — A transferee irom a 
decree-holder can only apply under this rule to execute the decree; an application 
merely for recognising him as transferee is legally incompetent and must be rejected.^ 

It is not also necessary for the validity of the proceedings that the substitution of the 
name of the transferee is actually made.*^ All that is necessary is that the transferee 
should merely file his application for execution of the decree setting out either in it 
or in an affidavit filed in support thereof that he is such a transferee ; thereupon the 
Court orders the application for execution to proceed or rojocts it.'* But, although a 
separate application by the transferee of a decree merely for substitution in place of 
the original decree- holder is not formally required under the Code, the prayer for 
such substitution is necessarily implied in an application by him for execution of the 
decree under 0.21 H. 16 and the substitution of his name is, in practice, generally 


the nioL'tgago decree cannot recover the whole of 
the mortgage money from the other portion of 
the mortgaged pro^rty, although his right to 
execute the decree is not totally oxtinguishod.) 
(’37) 1937 Mad W N 384 (385.) 

4. (*07) 31 Bom 308 (312, 81.3). 

■5. (*86) 11 Cal 393 (896). 

6. (»32) AIR 1932 All 704 (707) : 54 All 448. 

7. (*24) AIR 1924 Nag 41 (41) : 19 Nag L R 161. 

Note 18 

1. (’09) 2 Ind Gas 026 (627) (All). 

Note 19 

1. (’18) 21 Ind Can 609 (609) (Mad). (An amend- 
ment of such application by adding a prayer for 
execution will not be allowed in appeal.) 

('88) AIR 1938 Mad 797 (797, 798). (Application 
by aesignee to be recognized as d^ree-holder and 
for transmission of decree for execution is a 
petition for execution.) 

('85) AIR 1935 Sind 26 (26). 

(’88) AIR 1988 Sind 841 (842) : 27 Sind L R 314. 
(Such an application is not one in accordance 
with law.) 


('12) 14 Ind Gas 704 (705) (xMad). 

(’04) 14 Mad L Jour 393 (393). 

(*27) AIR 1927 All 165 (167) : 49 All 509 (F B)- 
(*26) AIR 1926 Cal 957 (958). 

(’28) AIR 1928 Oudb 30 (31) : 3 Taick 126. 

(’87) AIR 1937 Bom 865 (367) : 1 l i R (1937) Bom 
691. (Application by transferee of decree merely 
to be brought on record is not an application in 
accordance with law as it is not an application 
in execution.) 

[See also (’02) 29 Cal 235 (236). (Application to 
transmit to another Court treated as an appli- 
cation under this rule.)] 

2. (’09) 8 Ind Gas 324 (326). (Gal). 

(’09) 1 Ind Gas 168 (174) : 36 Cal 543. 

[See also (’73) 19 Suth W R 255 (260).] 

3, (’25) AIR 1925 Mad 701 (702) : 48 Mad 553. 
(’38) AIR 1938 Bom 309 (310). 

[See however (’87) AIR 1937 Bom 865 (368) : 
I L R (1937) Bom 691. (Transferee must first 
apply for execution to (k)Uit pai»iiig decree 
praying for notice — After notice is injide 
absolute, he must apply for oxcoutiou under 
O. 21 R. 11.)] 


3crC. 125. 
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made before the execution is proceeded with.^ 

Where, during the pendency of execution proceedings, the decree-holder dies or 
transfers the decree by an assignment in writing, can the transferee apply under this 
rule to continue the execution proceedings? It has been held by the High Courts of 
Bombay, Calcutta, Madras and Patna and the Judicial Commissioner’s Courts of Sind 
and Peshawar that it is open to the transferee either to apply for continuing the 
proceedings in execution or to make a fresh application." The reason is that a pending 
execution application does not abate by reason of the death or devolution of any 
interest of the decree- holder and, therefore, the transferee can apply by virtue of 
Section 146 and this rule. Similarly, where the decree-holder dies while his application 
is pending in a Court to which the decree has been transferred for execution, his legal 
representatives may either apply to the Court which passed the decree for fresh 
execution after bringing their names on the record, or may apply to the executing 
Court for continuing the proceedings, subsequently producing from the Court which 
passed the decree the necessary order under this rule.® According to the High Court 
of Allahabad,^ however, the transferee must apply, whenever he does apply, for fresh 
execution^ even when the application by his predecessor is ponding. 

Though an application by the transferee merely for substitution of his name is 
not competent, still it is a step-in-aid of execution within the meaning of Article 182 
of the Limitation Act so as to give a fresh stai-ting point of time.^ In cases 
governed by Article 183 of the Limitation Act, tho order of the Cpurt allowing the 
transferee to execute the decree after recognition of bis transfer will operate as a 
revivor and be a fresh starting point of limitation.® The mere issue of a notice under 
this rule without a decision of tho Court that the decree is executable will not, 
however, operate as a revivor.^® 

See also the undermentioned cases^^ holding that an application under this rule 
is an application in accordance with law within the meaning of Article 182 of the 
Limitation Act. 


4 . (’35) AIR 1935 Nag 230 (233) 31 Nag LR 

Sup 111. 

5. (’81) AIR 1981 Bom 423 (423). 

(’30) AIR 1930 Cal 614 (616) : 57 Cal 1137. 

(’26) AIR 1926 Cal 957 (9.58). (An order for sub- 
stitution only cannot te said to continue the 
execution application.) 

(’09) 3 Ind Oas 324 (326) (Cal). 

’99) 26 Cal 250 (258). 

’32) AIR 1932 Mad 73 (80) : 55 Mad 352 (F B). 
(Overruling AIR 1927 Mad 184 and approving 
AIR 1981 Mad 808.) 

(’21) AIR 1921 Pat 180 (182) : 6 Pat L Jour 868. 
(’24) AIR 1924 Pat 576 (578) ; 8 Pat 596. 

(’80) AIR 1980 Sind ‘283 (284) : 24 Sind L R 195. 
(’37) AIR 1987 Pesh 18 (19). 

(’35) AIR 1935 Pat 117 (ll8) 13 Pat 777. 

6. (’30) AIR 1930 Cal 614 (616,616) ; 57Cal'1187. 
[See also (’08) 11 Oudh Cos 112 (113). 

(’86) AIR 1986 Pesh 17 (18). (Death of original 
decree-holder during pendency of execution pro- 
ceedings — Heirscancontinueoxecution without 
producing succession certificate.)] 

7 . (’87) AIR 1987 All 165 (167) : 49 AU 609 (F B). 
[See also (’81) 8 All 769 (765).] 

[But eae (’88) AIR 1988 AU 899 (800) : 50 AU 
621. (Decided without referring to the Full 


Bench ruling in AIR 1927 AU 166.)] 

8. (’07) 29 All 801 (802). 
i’83) AIR 1933 Bang 55 (.56). 

’28) AIR 1928 AU 299 (800) : 50 All 621. 

I ’08) 81 Mad 234 (285). 

’07) 17 Mad L Jour 475 (4'i5). 

’07) 80 Mad 541 (543). 

’80) 6 Bom 246 (248). 

(’35) AIR 1986 Nag 280 (283) ; 81 Nag L B 
Sup 111. 

(’88) AIR 1988 Bom 809 (811). (Although such 
appUcation is dismissed for non-payment of 
process-fees and for failure to serve notices on 
the judgment-debtors.) 

[But see (’84) AIR 1984 Fat 662(668). (Applica- 
tion under 0. 21 R. 16, C. P. 0., 1908, is not 
a stop-in-aid.) 

(’88) AIR 1988 Sind 841 (848) : 27 Sind L B 
814.)] 

9 . (’29) AIR 1929 Mad 268 (856) ; 62 Mad 590 , 
[But see (’36) AIR 1986 Pat 898 (899) ; 16 

Pat 102.] 

10. (’08) 80 Cal 979 (982). 

(’26) AIR 1926 Cal 28 (26). (As to the meaniog 
of the term ’revivor’, see AIR 1916 Oa) 488.) - 
(’86) AIR 1986 Pat 808 (899) : 16 Pat 108. 

11. (’90) 1890 All W N 846 (846). (Petition MO* 
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20. Transfer of decree against company in liquidation. -- An application 0.21 R.16 
by a transferee of a decree, obtained against a limited company which has since gone Notes 20*^2 
into liquidation, for substitution of his name as decree-holder must, in spite of the 

provisions of Section 171 of the Companies Act, be made to the execution Court and 
not to the Court in which the winding up proceedings are pending.^ 

21. Equities enforceable against the original decree-holder. — See Notes 
to Section 49. As to whether the prohibition under 0. 34 R. 14 applies to the assignee 
of a decree, see Note 4 to Section 49 and 0.34 R. 14 and also the undermentioned 
case.^ 


22. Appeal. — An order allowing or dismissing an application by a transferee 
from a decree-holder made under this rule is appealable as a decree.^ The reason is 
that, as mentioned already in Note 24 to Section 47, the transferee is a representative 
of the decree- holder and, therefore, a decision on a question whether any person is a 
representative or not of a party is one within the scope of Section 47, sub-section (3). 
Sub-section (3) to Section 47 was first introduced in Section 244 of the old Code 
by the Amending Act, VII of 1888, and the undermentioned decisions*^ prior to that Act 
holding that no appeal lay in such a case are no longer good law. 


taining an nn necessary prayer for attachment of 
properties covered by a mortgage docreo but not 
followed by an inventory.) 

(’07) 2 Mad L Tim 389 (340), 

(’09) 1 Ind Gas 67 (59, 00) (Cal). (Decree trans- 
ferred for execution on application by executor — 
Beneficiary under will applying to transferee Court 
for execution without any authority from trans- 
feror Court — Application is in accordance with 
law when authority is subsequently obtained.) 
(’ll) 9 Ind Cas 349 (350) (Bom). (Even though 
the instrument of transfer is not obtained.) 

(’96) 20 Bom 76 (78). (Even though succession 
certificate is not obtained.) 

(’96) 19 Bom 261 (268). 

(’93) 20 Cal 755 (757). (Even though no .succes- 
sion certificate is obtained.) 

(*08) 81 Mad 77 (79). (Even though the legal re- 
presentative’s name is not brought on the record.) 
(’94) 1894 Pun He No. 27, p. 74. (Even though 
no succession certificate is obtained.) 

(’99) 1899 All W N 16 (16). 

(’80) 6 Cal L Rep 253 (256). 

Note 20 

1. (’19) AIR 1919 All 837 (337) : 41 All 432. 

Note 21 

1. (’01) 14 C P L R 35 (36). (Assignee cannot 
bring to sale the equity of redemption.) 

Note 22 

1. (’03) 25 All 443 (445). 

(’94) 16 All 483 (492). 

(’04) 1 All L Jour 61 (63). (He cannot, in a sepa- 
rate suit brought by him, in appeal ask the 
High Court for the first time to treat it as an 
execution application.) 

(*91) 1891 All W N 87 (88). 

(’87) 9 All 46 (48). 

(’78) 2 All 91 (92). 

(*87) 11 Bom 606 (612). 
(’72)9BomHOB49(62). 

(’28) AIR 1928 Oal 886 (886). 


(’16) AIR 1916 Cal 471 (472). (ncniiincness of 
purchase lietween assignee and attaching credi- 
tor of the decree.) 

(1900) 27 Cal 670 (672, 673). 

(’99) 26 Cal 250 (252, 263). 

(’07) 11 Cal W N 289 (241). (Question between 
executor of decree-holder and judgment-debtor 
is one under S. 244 about his right to execute.) 
(’86) 12 Gal 610 (611). 

(’85) 11 Cal 893 (395). 

(’17) AIR 1917 Mad 006 (605, 600). (The subsc- 
queiit dismissal does not take away the right of 
the judgment-debtor to appeal.) 

(15) AIR 1916 Mad 1138 (iUO), 

(’02) 25 Mad 383 (385). 

(’01) 25 Mad 545 (540). 

(’06) 16 Mad L Jour 27 (28). 

(’98) 21 Mad 388 (890). (Real transferee applying 
for execution of decree — Question deierinining 
whether he is real transferee is one falling under 
Section 47.) 

(’02) 16 0 P L R 09 (72). 

(’91) 4 C P L R 132 (133). 

(’37) AIR 1937 All 63 (64). 

(’39) AIR 1939 Rang 376 (377). (But revision is 
incompetent.) 

[See (’86) 11 Cal 150 (152). (Porsoii adversely 
claiming against decree-holder is not a repre- 
sentative of the docrec-holdcr.)] 

[But see (’98) 20 All 539 (542). 

(’96) 1896 Pun Re No. 78, page 245. 

(’33) AIR 1933 Lah 473 (473). (Order recogniz- 
ing transfer — Appeal by non- assigning co-de- 
cree-holder held to bo not competent.) 

(’35) AIR 1985 Lah 609 (611). (Reversing on 
Letters Patent Appeal, AIR 1934 Lah 328 — 
Validity of assignment questioned by judgment- 
debtor— Assignment upheld by Court ^ Held 
that as judgment-debtor had no interest in the 
issue involved, ho had no right of appeal.)] 

2. (’86) 7 All 467 (469). 

(’89) 12 Mad 611 (611). 
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28. Suit by assignee for deolaration of right or for refund of prioe.— 

Section 47, sub-section (3) provides that a question as to whether any person is, or is 
not the representative of a party shall, for the purposes of Section 47, be determined 
by the Court, i,e., the Court executing the decree. The provision in Section 244 of the 
old Code corresponding to this sub-section was introduced in that Section by the 
Amending Act, VII of 1888 and ran as follows : 

"If a question arises as to vrlio is the representative of a party for the purposes of this Section, 
the Court may either stay execution of decree until the question has been determined by a 
separate suit, or itself determine the question by an order under this Section." 

It was hold in cases arising before the date of the amendment that a question 
as to the validity of the transfer of a decree entitling the transferee to execute the 
decree was not one within S. 244 and that a suit raising such question was not barred.^ In 
one class of cases arising after the date of the said amendment it was hold that where 
an application by the transferee under S. 232 of the old Code (0. 21 K. 16) was 
rejected, the transferee could not be considered to be the representative of the decree - 
holder and that the question of the validity of the transfer not being thus 'between 
the 'parties or their representatives" was not one within S. 244 and could be agitated 
in a separate suit by the transferee.^ In a second class of cases it was held that the 
above amendment left two courses open to the Court, namely, of either determining 
the question in execution itself or of referring the parties to a separate suit, and that a 
mere dismissal of an application under S. 232 did not bar a suit by the transferee 
for declaration of his right In a third class of cases it was held that the bar of suit in 
respect of questions falling within the first sentence of 8. 244 could not be reasonably 
extended to cases falling under the amendment, and a suit was, therefore, not barred.'^ 

In view of the present sub-rulo (3) it is now clear that a suit raising such 
a question for the purposes of execution is barred.*'* The High Court of Lahore® has, 
however, taken a contrary view relying on Bommanapati Veerappa v. Ghhitakunta 
Srinivasa, I. L. K. 26 Madras 264, a decision under the old Code. It is submitted 
that the decision cannot be accepted as correct. But, where the dispute as to the 
validity of the assignment of the decree is one purely between the decree- holder and 
the person claiming to bo the assignee, the question being purely one between a party 
and his own representative, does not fall under Section 47 and a separate suit to agitate 
the question is not barred,^ See Notes 5 and 27 to Section 17. 

Where a transfer of a decree is not recognized by the executing Court, the 
transferee is entitled to sue the assignor for refund of the money received by him for 
the assignment.® But the assignee is not entitled to treat the assignment in his favour 


(’78) 3 Cal 871 (378). (Caye under the CJode of 
1869.) 

(*71) 15 Suth W R 283 (288). (Do.) 

(’73) 20 Suth R 805 (307). (Do.) 

[See also (’70) 18 Suth W R 224 (226). (Do.) 

Note 23 

1. (’91) 14 Mad 478 (479). 

(’86) 12 Oal 105 (107), 

[See also (’86) 7 All 467 (469). (Proooeda on the 
view that as transferee was not recogni?sed ho 
was not a party and therefore a suit lies— 
Though reasoning is not correct, the oonclu- 
.sion is correct.}] 

2. (’98) 20 All 539 (543). (Following 7 All 457.) 
(1900) 8 Oudh Gas 82 (87). 

(’05) 28 Mod 64 (65, 66). 

[See also (’98) 26 Oal 49 (52). (Dispute arising 


l)otween two parties each of whom claims to be 
representative of the decree-holder.)] 

3. [See (*9C) 1896 All W N 201 (202).] 

4. (>08) 26 Mad 264 (265). 

[See also (’98) 21 Mad 353 (356).] 

5. (’15) AIR 1916 Mad 799 (799, 800). 

(’88) AIR 1988 Mad 78 (80). 

[See also (’06) 28 All 613 (618).] 

6 . (’29) AIR 1929 Lah 51 (62). 

7. (’87) AIR 1937 Lah 465 (467):I LR(19a7)Lah 
162. (It may be noted also that under the 
amendment of Rule 16 by the Lahore High Court 
the judgmont-dobtor is not a necessary party to 
the proceedings for the recognition of the trans- 
fer of a decree.) 

8. (’98) 16 Mad 825 (826). 

(’97) 20 Mad 157 (158). 
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as ineCFectual and to maintain a suit, unless he has taken steps to have his transfer 0. 21 R. 16 
recognized. Thus where, after a transfer was effected the decree was attached at the Note 28 
instance of a third person, and the assignee’s application for execution was dismissed 
wrongly on the ground that the decree had been attached, and thereupon the assignoo 
filed a suit for refund of the purchase money, it was held that it was his duty to have 
the attachments removed by presenting a claim to the attaching Court on the strength 
of his assignment and that, unless such a claim was presented and rejected, he could not 
succeed in the suit.® 


R. 1 7. [S. 245.] (1) On receiving an application for the 0.21 R,17 
Procedure on receiving execution of a decree as provided by rule 11, 
of decree" ****“‘'*" sub-rule (2), the Court shall ascertain whether 
such of the requirements of rules 11 to 14 as 
may be applicable to the case have been complied with ; and, if they 
have not been complied with, the Court may reject the application, 
or may allow the defect to be remedied then and there or within a 
time to be fixed by it. 

(2) Where an application is amended under the provisions 
of sub-rule (1), it shall be deemed to have been an application in 
accordance with law and presented on the date when it was first 
presented. 

(3) Every amendment made under this rule shall be signed 
or initialled by the Judge. 

(4) When the application is admitted, the Court shall enter 
in the proper register a note of the application and the date on 
which it was made, and shall, subject to the provisions hereinafter 
contained, order execution of the decree jiccording to the nature of 
the application : 

Provided that, in the case of a decree for the payment of 
money, the value of the property attached shall, as nearly as may 
be, correspond with the amount due under the decree. 

Looal Amendments 

ALLAHABAD 

Between the words "been complied with” and "the Court may" insert the 
words "and if the decree- holder fails to remedy the defect within a time to be fixed 
by the Court." 

CALCUTTA 

In sub-rule (1), cancel the words " the Court may reject the application or may 
allow the defect to be remedied then and there or within a time to be fixed by it" and 
substitute therefor the following : . 

“ the Court shall allow the defect to be remedied then and there or within a 
9. (’09) 8 Ind Oos 988 (989) : 82 Mad 62. 
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0.21 R.17 time to be fixed by it. If the defect is not remedied within the time fixed, the Court 
may reject the application.** 

LAHORE 

For the words “and, if they have not been ... to bo fixed by it’* in sub-rule (1) 
substitute the following wwds : 

“and, if they have not. boon complied with, the Court shall fix a time within 
which the defect shall be remedied, and if it is not remedied within such time, may 
reject the application.** 

MADRAS 

(1). For the words “or may allow .... fixed by it** in sub-rule (1), substitute 
the words “if the defect is not remedied within a time to be fixed by it.** 

(/^), Add the following proviso at the end of the rule : 

“Provided that where an execution application is returned on account of 
inaccuracy in the particulars required under Rule 11 (2) (g), the endorsement of return 
shall state wliat in the opinion of the returning officer is the correct amount.** 

NAGPUR 

In sub-rule (1) for the words “and, if they have not been complied with . . . . 
within a time to be fixed by it,** substitute the words “and, if they have not been 
complied with, the Court may allow the defect to be remedied then and there, or may 
fix a time within which it should be remedied and, in case the decree-holder fails to 
remedy the defect within such time, the Court may reject the application.** 

OUDH 

In sub-rule (1), delete the last sentence beginning with the words “and, if they 

** and ending with the words “to be fixed by it,** and substitute the following 

sentence in lieu thereof : 

“ and if they have not been complied with, the Court may allow the defect to 
be remedied then and there, or may fix a time within which it should be remedied ; 
and, in case the decree holder fails to remedy the defect within such time, the Court 
may reject the application,” 

PATNA 

In sub-rule (l) substitute the following for the words “the Court may reject 
the application, etc.,** to the end of the sub-rule : 

** the Court shall allow the defect to be remedied then and there’ or within a 
time to be fixed by it, and, if the decree-holder fails to remedy the defect within such 
time, the Court may reject the application.** 

RANGOON 

In sub-rule (1) for the words “ the Court may reject the application, or may 
allow the defect to be remedied then and there or within a time to be fixed by it” the 
following shall be substituted namely : 

“the Court may reject the application if the defect is not remedied within a 
time to be fixed by it.** 


1. Legislative changee. 

2. Procedure on receiving an application for 

execution. 

3. Amendment and limitation. 

4* Non-compliance with the order of amend- 
ment within the time hxed. 

5. Procedure on admimion of application. - 


6. Execution of declaratory decree* 

7. Execution of rent decree under the 

Tenancy Acte* 

8* Execution of maintenance decree* 

9. Value of property attached. 

10. Appeal. 
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Other Topics (miscellaneous) 

Amendment not made How far application in accordance with law. See Note 4. 

Sale oi more properties than sufficient — Court, whether can set aside the sale. See Note 9. 
Scope of the Rule. See Notes 2 and 3. 

Sub-rule (2). See Note 3. 


1. Le^Iolative changes. — 

1. The words “may allow it to be amended” have been replaced by the word? 
“may allow the defect to bo remedied.” The object is to make the rule clear and 
comprehensive so as to include cases of defects such as omission to file a copy of 
the decree. 

2. Sub-rule (2) is new. See Note 3, infra. 


2. Ppooedure on receiving an application for execution. — Sub-rule (1) 
proscribes the procedure to be followed on receiving an application for execution of a 
decree. It casts a duty upon the Court to ascertain whether such of the rerpiirements 
of Ellies 11 to 14 as are applicable have been complied with or not. If they are not 
complied with, the Court can either reject the application at once or allow the defect 
to be remedied then and there or within a time fixed.^ If it does neither, it cannot, 
after the period of limitation for execution has expired, reject the application without 
giving the decree-holder an opportunity to amend the application.^ Under this rule the 
executing Court has got a discretion to allow the necessary amendments.® 


3. Amendment and limitation. — This rule contemplates the amendment of 
defects in the execution application before admission and registration. But supposing 
the Court overlooks the defects and registers the application, can they be subsequently 
amended during the fiendency of the application? The answer to this depends upon 
the question whether the decree is or is not barred by limitation on the date of the 
amendment. If there is no bar of limitation, the amendment can, according to the 
Patna High Court, bo allowed.^ The reason is that a substantive fresh application can 
be entertained on that date, and that there is nothing which prevents the Court from 
treating the amended application as a fresh application for execution.^ A Full Bench 
of the Calcutta High Court has, on the other hand, held in Asgar Ali v. Troilokyanath, 
I. L. R. 17 Calcutta 631 (F. B.), that “Section 245 by implication excludes the power 
of the Court to amend after admission and registration.” It was held by the Patna 
High Court in Bam Sumran v. Bam Bahadur, A IE 1923 Patna 224, that the said 
observations should be understood only as referring to the particular case before the 
Full Bench where the decree was barred on the date when the defect {viz., omission 
to file a list of property) was sought to be amended. The decision in Asgar AlVs case 


Order 21 Rule 17 — Note 2 

1. (’20) AIR 1920 Lah 122 (122). 

(’33) AIR 1983 Oudh 76 (76,76). (Application for 
rateable distribution merely is not application 
for execution-^It must be amended under 0. 21, 
R. 17 to proceed in execution.) 

(’24) AIR 1924 Mad 867 (867). 

(’26 AIR 1926 Mad 260 (260). 

(’24) AIR 1924 Pat 23 (24) : 2 Pat 809. 

(*22) AIR 1922 Pat 409 (410, 411) : 1 Pat 149. 
{*66 1686 All W N 804 (804). 

(’82) AIR 1982 Gal 766 (767, 768) : 69 Gal 1266. 
(*66 6 Suth W R Misc 16 (16). 

{*19} AIR 1919 Lah 96 (96). 

[See (’88) AIR 1988 Lah 615 (620).] 


2. (’84) 10 Cal 541 (543, 544). 

(’66) 6 Suth W R Misc 15 (16). 

3. (’33) AIR 1933 P G 68 (70) : 60 Ind App 83 ; 
60 Cal 662 (PC). (Appellate Court thinking dis- 
cretion was rightly exercised — Privy Council 
refused to interfere.) 

Note 3 

1. (’28) AIR 1923 Pat 224 (226) : 2 Pat 328. 

’32) AIR 1932 Pat 806 (307) : 11 Pat 508. 

’13) 18 Ind Gas 526 (626, 527) : 1912 Pun Re 
No. 118. 

2. (*23) AIR 1923 Pat 224 (226) : 2 Pat 828, 

(*29) AIR 1929 Pat 407 (409) : 8 Pat 462. 

(’82) AIR 1932 Pat .306 (307) : 11 Pat 508 (513). 
(’19) AIR 1919 Cal 261 (262). 


0.21 R.17 
Notes 1-3 
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distinguished by the Calcutta High Court itself in a recent decision^ in ^hich it 
was held that even after an execution application is registered, the Court has jurisdiction 
to allow an amendment of the application, provided the period of limitation for the 
application for execution has not expired. 

Where, however, on the date when the defect is sought to be amended the 
decree would be barred by limitation, there is a conflict of opinion as to whether or 
not an amendment can be allowed. On the one hand, the High Court of Calcutta^ holds 
that no amendment is permissible on the ground that the Court is not empowered 
under the rule to allow such an amendment. The Sind Judicial Commissioner’s Court® 
also has held that an application for execution cannot bo allowed to be amended after 
the period of limitation for the application has expired. On the other hand, the 
High Court of Madras^' holds that the Court can allow such an amendment under 
sub-rule (1) and that such amendment relates back to the date of the application. The 
reasoning of the Madras High Court is that the law casts a duty upon the Court to 
notice the defects in the application before admission and if the Court had done its 
duty properly, the defects could have been remedied within time, and that the 
decree-holder should not be made to suffer for the failure of the Court to do its duty. 
The High Courts of Allahabad,^ Lahore** and Patna** and the Judicial Commissioner’s 
Court of Peshawar’** have also allowed the defects to be amended, though the decree 
had become barred on the date of the amendment. The Bombay High Court’’ has 
also held that the Court has power to allow an application for execution to be amended 
even after the expiry of the period of limitation for such application. . 


Sub-ruFe (1) refers only to the requirements of Rules 11 to 14. Consequently the 


rule does not apply where the defect in the 

3 . (*35) AIR 1935 Cal 614 (617). 

[See also (’35) 39 Cal W N 1144 (114.5) (The 
Court has always got the power to make an 
order allowing the amendment of an execution 
petition in the interests of justice. Its power is 
not limited by 0. 21 R. 17, C. P. C.)] 

4 . (*90) 17 Cal 031 (635 to641)(PB). (Overniling 
14 Cni 124.) 

(*14) AIR 1914 Cal 359 (360). 

(’25) AIR 1925 Cal 1048(1050). (Following 17 Cal 
631 (FB).) 

(’86) 12 Cal 161 (165). 

[But tee (’18) AIR 1918 Cal 73(74). (Where the 
original application was one in accordance with 
law, and a supplementary list of properties 
was allowed to be filed. Distinguishing 17 Cal 
631.)] 

5. (*35) AIR 1935 Sind 26 (26). 

[See also (*39) AIR 1939 Sind 272(273). (Itcan- 
not be said that because the duty is cast upon 
the Court under 0. 21 R. 17 to see whether the 
requirements of Rules 11 to 14 are complied 
with, the decree-holder is therefore protected 
from the ordinary consequences which follow 
when his request to the Court for its assis- 
tance is barred by time.)] 

6. (’24) AIR 1924 Mad 867 (368). (Following 17 
Mad 67.) 

(*86) AIR 1935 Mad 161 (168). (Execution appli- 
cation filed bona against wrong legal repre- 
sentative within time^Amendment allowed but 
after 12 years* time — Amendment takes effect 


execution application is one which has no 

from date of original presentation.) 

(’28) AIR 1928 Mad 24 (25). (Following A I R 
1924 Mad 867.) 

[See also (’15) AIR 1916 Mad 837 (337). (Court 
has wide powers of amendment under S. 153 
and under such powers, execution application 
was allowed to bo amended by adding a prayer 
for attachment.)] 

[See however (’26) AIR 1926 Mad 260 (260). 
(The petitioner is not entitled to insist for 
amendment as of right.) 

(’ll) 9Ind Cas 760 (760) (Mad). (Amendment can- 
not be alio wed to the prejudice of the judgment- 
debtor by inserting a prayer for attachment 
after the decree is barred.) 

(’14) AIR 1914 Mad 668 (664).] 

[But see (’13) 21 Ind Cas 609 (609) (Mad). 
(Amendment of application for execution appli- 
cation by adding prayer for execution refused 
to be allowed at appellate stage — 17 Cal 631 
(F B), Followed.)] 

7. (»93) 1898 All W N 112 (113). 

(’98) 20 All 478 (480). 

8. (’20) AIR 1920 Lah 122 (122). 

(’05) 1905 Pun Re No. 27, page 108. 

9 . (’32) AIR 1932 Pat 222 (223, 224): 11 Pat 646 . 

10. (’34) AIR 1984 Pesh 40 (42). 

11. (’37) AIR 1987 Bom 866 (370) : I L R (1987> 

Bom 691. • 

(*88) AIR 1988 Bom 405 (408): 1 L B (1988) Bphi 
708. (Application for execution by attachment^ 
Particulars of property to be attached not sp4oi> 
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reference to Buies 11 to 14.^* The Court can, however, amend such defects under its 
general powers.^^ As to whether a defect by reason of non-compliance with 0. 21 R. 15 
can be amended under this rule, see Buie 15, ante. 

Effect of amendment, — In the absence of any provision under the old Code 
corresponding to sub-rule (2), there was a conflict of opinion as to whether an 
amendment took- effect only from the date of the amendment or from the date of the 
ayiilication, and whether the original application which was defective could bo 
considered as being in accordance with law within the meaning of Article 179, clause 4 
of the Limitation Act of 1H77 (Article 182, clause 5 of the present Limitation Act of 
1908) so as to operate as a fresh starting point of limitation. Under sub-rule (2) of this 
rule it is now clear that the application, though defective, when presented should be 
deemed to be in accordance with law when the defect is subsequently amended and the 
amendment dates back to the original date of the application.'^ The effect of the 
sub-rule is to preclude the judgment-debtor from raising any objection at a later stage 
on the ground that the application was not in accordance with law at the time it was 
presented.'® If, however, the Court without giving an opportunity to amend rejects the 
application, the rejected application cannot be considered to be in accordance with 
law.'^ Similarly, where the subso(|uent application is not one for amendment of the 
original application but is really an independent application for execution asking for a 
relief not included in the original application, sub-rule (2) cannot apply and the 
subsequent application cannot be deemed as presented on the date of the original 
application.'^ 

As to whether an application returned for amendment and not re-presented is 
one in accordance with law, see Note 4 below. 


4. Non-oompllanoe with the order of amendment within the time fixed* 

— Sub-rule (l) eini)owors the Court to fix a time for the amendment of the execution 
application. If the party fails to amend within the time fixed or such further time as 
the Court may extend, the proper course is to reject the application.' If, notwithstanding 
the decree- holder’s failure to amend the defect within the time fixed, the Court does 
not reject the application, it is not precluded from allowing a fresh application for 
amendment at a subsequent stage.^ 


If the Court returns an application for amendment of the defects, and tlio 


fled— Application to amend by giving particulars 
after limitation can te allowed.) 

12. {See (*88) AIR 1988 Oudh 288 (289). (lilxe- 
cution application flled within time illegally 
returned by Court for correction — Application 
filed after eoine months is not fresh, but same 
application.)] 

13. (»82) AIR 1982 Oal 766 (768) : 59 Cal 1266. 
[See (*85) AIR 1985 Sind 26 (26). (Application 

by assignee merely asking for assignee to be 
brought on record without prayer for execu- 
tion— application should not be amended 
so as to defeat the law of limitation.)] 


14. (*03) 26 Mad 101 (103). (No.) 

(’96) 28 Oal 217 (222 to 226). (No.) 

(’84) 10 Cal 541 (548, 544). (Yes.) 

1’83) 5 All 676 (577). (Yes.) 

15. (*10)7IndCaal9(21)(0al). 

(’191 AIR 1919 Mad 220 (221, 222). 

(’80) AIR 1980 Oudh 66 (66, 67) : 5 Luck 468. 


(’37) AIR 1987 Bom 3()5(870):I LR (1937) Bom GUI. 

16. (*28) AIR 1928 M.ad 440 (448). 

(*30) AIR 1930 Cal 353 (355). 

17. (*18) AIR 1918 Cal 245 (246). 

(’23) AIR 1923 Nag 23G (237). 

(’21) AIR 1921 Nag 28(28, 29, 30): 17 Nag LR 179. 

(’83) 1883 Pun Re No. 23. 

18. (’38) AIR 1938 Cal 162 (163). (Application 
for execution by arrest of judgmeut-dcbtor and 
sale of holding if necessary— Subsequent applica- 
tion asking for attachment of moveables is not 
one for amendment of previous application.) 

Note 4 


1. (’90) 17 Cal C31 (635) (FB). 

(’84) 10 Cal 541 (544). 

(*96) 23 Cal 217 (224). 

(’16) AIR 1916 Cal 856 (857). (Court can extend 
time under S. 148.) 

(’21) AIR 1921 Nag 28 (29) : 17 Nag L R 179. 

2. (*64) 10 Cal 641 (544). 


0.21 R.lt 
Notes SHb 
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i)* 21 Bf 17 deoreO'holder does not re-present it within the time fixed, the question arises whether 
Holes 4-6 such an application can he treated as one in accordance with law within the meaning 
of Article 182, clause o of the Limitation Act so as to operate as a fresh starting point 
of limitation for execution. The answer to this question depends upon another question, 
namely, whether tlio defect for the amendment of which the application was returned 
was a viaierial defect, without the amendment of which further proceedings could 
not be taken, or was only a formal defect.® In the latter case the application will be 
one in accordance with law,"* while in the former case it will not.® 

Where the application is returned not for any defect in Rules 11 to 14 but for 
some other defect, it has been held by the Allahabad and the Patna High Courts that 
the application will be one in accordance with law.® 

5. Prooedure on admission of application. — Sub-rulo (4) prescribes the 
procedure to be followed after admission of the application. If it is not in any way 
defective the Court is bound to order execution according to the nature of the 
application.' Thus, if the decree-holder prays for the arrest of the judgment-debtor, 
the Court cannot refuse the same and direct him to proceed against the property in 
the first instance.^ No enquiry as to whether the property sought to be proceeded 
against belongs to the judgment-debtor is contemplated under the rule before execution 
can be ordered.® 

6. Execution of deolaratopy decree.- -See Note 33 to Section 47 and Noted 
to Section 38, and the undermentioned cases.' 


(’83) 1*2 Cal L Hop 279 (280). 

(*82) 8 Cal 479 (481). 

3, (*93) 16 Mad 142 (143). 

(’94) 17 Mad 76 (77). 

(’83) 6 Mad 260 (251). 

(’14) AIR 1914 Mad 632 (683). 

(*1C) AIR 1916 Mad 958 (958). 

(’98) 25 Cal 594 (597, 598) (FB). (Explaining 23 
Cal 217.) 

(’96 23 Cal 217 (222, 223, 228). 

(’10) 8 Ind Cas 833 (834) (Cal). 

[Sec also (’15) AIR 1915 Mad 1042 (1043). (Deci- 
sions under the present Code.) 

(’10) 5 Ind CiiB 579 (580) (Cal).] 

4 . (’18) AIR 1918 All 242 (243) : 40 All 209. 
(Omission to file a copy of decree.) 

(’33) AIR 1933 Mad 568(569). (Application against 
legal representative of judgment-debtor — No ex- 
press prayer for adding the legal representative.) 
(’34) AIR 1934 Nag 117 (118, 119). (Execution 
application — Rejection as being incorrect does 
not amount to finding that it is not in accord- 
atice with law and such application saves time.) 
(’18) AIR 1918 Low Bur 103 (104), 

(’08) 81 Mad 68 (70). (Omission to mention if an 
appeal has been filed against decree.) 

(*09) 1 Ind Cas 240 (242) ; 5 Nag L R 8. (Omis- 
sion to Biiecify the Court which passed the decree.) 
(*26) AIR 1926 Cal 1077(1081, 1082) ; 53 Cal 664. 
• (Incorrect calculation of interest and costs.) 

(’22) AIR 1922 Pat 409 (411) ; 1 Pat 149. (Incor- 
rect calculation of interest.) 

(’95) 1895 All W N 18 (18). (Overstating the 
amount due under the decree.) 

(’01) 18 Oal 462 (465). (Property not specified but 
reference given to prior application.) 


(’18) AIR 1918 Pat 41 (61) : 4 Pat L Jour 213. 
(’17) AIR 1917 Mad 886 (836). (0. 21 R.17, 0. P, 
Code was not intended to affect the construction 
put upon the words “applying in accordance with 
law” occurring in Art. 182 of the Limitation Act 
by judicial decisions in dealing with formal 
defects in execution applications.) 

(’28) AIR 1928 Mad 440 (441, 448). (Do.) 

5. (’90) 17 Cal 631 (687) (PB). (List of property 
not filed.) 

(’31) 135 Ind Cas 16 (15) (Mad). (Party not sign- 
ing and verifying application.) 

(’20) AIR 1920 Fat 615(616). (Decree-holder fail- 
ing to comply with a conditional order of Court.) 
(’22) 65 IndCasl20(120)(Pat). (Amount of the de- 
cree and costs not shown — if eZd material defect.) 

6. (’82) AIR 1982 All 484 (484). 

(’24) AIR 1924 Fat 28 (24) : 2 Pat 809. 

Notes 

1. (’2G) AIR 1926 Lah 110 (110) : 6 Lah 548. 
(’67) 8 Suth W R 282 (284). 

t’96) 18 All 482(480). 

2 . (*82) 8 Cal 297 (209). (The word ’granted' is 
equivalent to ’admitted’.) 

3 . (*69) 12 Suth W R 829 (330). 

(’85) AIR 1935 Lah 114 (114). (Court declining to 
attach property on ground that it is mutated in 
name of some person other than the judgment- 
debtor — Court has no power to do so where the 
third person does not take any objeotion.) 

Notes 

1. (’85) 9 Bom 108 (HO). (Declaratory decree can- 
not be executed.) ■ > 

(’94) 21 Cal 784 (789) : 21 Ind App 69 (PO). (Do>) 
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7. Exeoutlon of vent decrees under the Tenancy Acts. — A landlord who 
obtains a decree for arrears of rent of an under-tenure is not restricted by the provisions 
of the Bengal Tenancy Act to execute the decree in the first instance by sale of the 
under-tenure. He is at liberty to execute it in the ordinary manner against the person 
or property of his judginent-debtor.^ Section 163 of the Bengal Tenancy Act, YlII of 
1885, and Sectipn 217 of the Bihar and Orissa Tenancy Act, II of 1913, prescribe 
that the Court shall, on the sidmission of the application for execution, order the issue 
simultaneously of the order of attachment and the proclamation for sale. 

8. Execution of maintenance decree. — A decree declaring a person's right 
to maintenance at a certain rate and also directing the payment of such maintenance 
by future instalments is not a mere declaratory decree and can be executed as eacli 
instalment falls due.^ 

Where a decree awarding future maintenance also charges certain property for 
the duo payment thereof, the decree-holder can, if there is default, apply for an order 
for the sale of the property or file a fresh suit to enforce the charge.® The High Court 
of Calcutta® has held that, to avoid the ditficulty of a further suit, the Court can provide 
in the decree for maintenance for the appointment of a receiver with directions to take 
possession of the property in case of default and sell the same and pay the maintenance 
from out of the sale ju’oceeds. 

9. Value of property attaohed. — Under the proviso to the rule the Court 
should call upon the decree-holder to specify the approximate value of the property to 
be attached, to see that the value of the property to be attached corresponded as nearly 
as may be with the amount due under the decree.^ But, if more proi)erty than is 
necessary is attached and sold and a purchaser buys the same without notice of the 
fact that the amount realized by sale of the other plots was more than sufficient to' 
satisfy the decree, the sale in his favour cannot be set aside.® 

10. Appeal. — An appeal lies against an order returning an oxocution 
application on the ground that the decree- holder is not entitled to calculate tho 
amount due to him on the basis adopted in the petition, and directing him to amend 
the sarae.^ But an order allowing the decree-holder to withdraw the oxocution 
proceedings does not determine anything under Section 47 and is not appealable.® 


Note? 

1. (’88) 15 Cal 492 (494, 496). 

(’90) 17 Cal 301 (303). 

(’99) 20 Cal 103 (108). 

(’04) 8 Cal W N 676 (677). 

Note 8 

1. (’92) 19 Cal 189 (146) (PB). 

(’88) 12 Bom 65 (67). 

(’87) 9 All 38 (84). 

(’94) 16 All 179 (181). 

(’87) 10 Mad 288 (288) (PB). (The decree can be 
executed against the legal representative of the 
judgment-debtor.) 

(’07) 30 Mad 824 (826). (Do.) 

2. (’97) 2 Oal W N 88 (88). 

[See however (’96) 22 Oal 908 (908).] 


3. (’99) 26 Cal 441 (448). 

Note 9 

1. (’29) AIR 1929 Nag 805 (306, 308). 

(’98) 20 All 412 (418) : 25 Ind App 146 (PC). 

[See (’85) AIR 1935 Pat 143 (144). (Execution 
of money docroo— 'Decree-holder attaching whole 
of judgment-debtor’s land — Judgment-debtor 
objecting — Court finding that property was 
worth more and ordering sale of only part 
of the property does not act without juris- 
diction.)] 

[S«a also (’92) 16 Bom 91 (114).] 

2. (’19) AIR 1919 Cal 1095 (1096). 

Note 10 

1. ('14) AIB 1914 Mftd 682 (583): 18 Ind Cas COT 

(607) : 87 Mad 314. 

2. (’18) 19 Ind Cbb 904 (905) (Oal). 
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R. 1 8. [S- 246.] (1) Where applications are mad^ to a 
Court for the execution of cross-decrees* in 
cr ^ cmi"i*" separate suits* for the payment of two sums of 

money* passed between the same parties* and 
capable of execution at the same time’ by such Court, then — 

(a) it the two sums are equal, satisfaction shall be entered 
upon both decrees ; and 

('6 ) if the two sums are unequal, execution may be taken 
out only by the holder of the decree for the larger 
sum* and for so much only as remains after deduct- 
ing the smaller sum, and satisfaction for the smaller 
sum shall be entered on the decree for the larger sum 
as well as satisfaction of the decree for the smaller 
sum. 

(2) This rule shall be deemed to apply where either party is 
an assignee of one of the decrees'® and as well in respect of judgment- 
debts due by the original assignor as in respect of judgment-debts 
due by the assignee himself. 

(3) This rule shall not be deemed to apply unless — 

(a) the decree-holder in one of the suits in which the 
decrees have been made is the judgment-debtor in 
the other and each party fills the same character in 
both suits ; and 

(h) the sums due under the decrees are definite. 

(4) The holder of a decree passed against several persons 
jointly and severally may treat it as a cross-decree in relation to a 
decree passed against him singly in favour of one or more of such 
persons. 

Illustrations 

(a) A holds a decree against B for Rs. 1,000. B holds a decree against A for the payment of 
Rs. 1,000 in case A fails to deliver certain goods at a future day. B cannot treat his decree as a cross* 
decree under this rule. 

(h) A and R, co- plaintiffs, obtain a decree for Rs. 1,000 against 0, and G obtains a decree for 
Bs. 1,000 against B, C cannot treat his decree as a cross-decree under this rule. 

(c) A obtains a decree against B for Rs. 1,000. C, who is a trustee for B, obtains a decree on 
behalf of B against A for Rs. 1,000. B cannot treat C*s decree as a cross-decree under this rule. 

(d) A^ R, C, R and K are jointly and severally liable for Rs. 1,000 under a decree obtained by 
F» A obtains a decree for Rs. 100 against F, singly and applies for execution to the Court in which 
the joint-decree is being executed. V may treat his joint-decree as a cross-decree under this rule. 

[1877, Ss. 233, 243, 246; 1859, S. 209. See S. 49 and 0. 21, 
Br. 19, 20 and 29.] 
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1. Lesitlative changes. 

2. Scope and applicability of the Rule. 

3. Cross-decrees for the payment of two 

sums of money. 

4. Cross-decreetf in separate suits. 

5. ** Between the same parties.** 

6. Same character in both suits necessary. 


Decrees must be capable of execution at 
the same time. 

8. Decrees must be in the same Court for 
execution. 

9. Execution can be had only of the decree 
for the larger sum. 

10. Assignment of the decree. 

11. Sub-rule (4). 



0.21 R .18 
Notes 1-2 


Other Topics ( miscellaneous) 


Applicability only after application for execution. 
Soo Note 8. 

Applicability to an adjudication under S. 144. 
See Note 4. 

Barred decrees. Soo Note 7. 

Bcnami decree-holders. Bee Note 5. 

Olaims of holder of decree for smaller sum. Bee 
Note 9. 

ClaimH pending in a suit. Bee Note 2. 

Claims under docroos pending, or lialde to, appeal. 

See Notes 7 and 10. 

('ountor-claims. See Note 4. 


Court to which application is made. Bee Note 8. 
Gross-claims. See Note 4. 

Cross-decrees in respect of niosne- profits. See 
Note 3. 

Decrees of different Courts. Sea Note 8. 

Ksflontial conditions for set>off. See Note 2. 
Execution for smaller sum not invalid. See 
Note 9. 

Inapplicability to private awards. See Note 4. 
Mortgage-decrees. See Note .3. 

Set-off by order of Court. See Note 8. 


1. Legislative ohanges. 

1. The words “where applications are made to a Court for the oxocution of 
urosa-decrees in separate suits*’ in sub-rule (1) are new. 

2. Sub-rule (4) is new. 

3. Illustration (d) is now. 


2. Scope and applioability of the Rule. — This rule provides that cross- 
decrees for the payment of money shall be sot-off against each other. In order that 
this rule may apply the following conditions must be satisfied — 

(1) The decrees must be for the payment of definite sums of money, (Note 3.) 

(2) Tliey must have boon passed in separate suits} (Note 4.) 

(3) The decree-holder in one must be the judgment-debtor in the other. 

(4) The parties must fill the same character in both suits. (Note (5.) 

(5) Both decrees must be capable of execution^ and must be so at the same time 

and by the same Court, (Notes 7 and 8.) 

(6) Applications should have been made to the Court for execution of both 

decrees. (Note 8.) 

If the above conditions are satisfied the set-off should be worked out as follows — 

(1) If the amounts under the two decrees are equal, then the two decrees shall 

satisfy each other and full satisfaction shall be entered upon both. 

(2) If the amounts under the two decrees are not equal, then full satisfaction shall 

be entered upon the decree for the smaller amount, and part satisfaction 
upon the decree for the larger amount; and execution shall be allowed only 
under the latter decree and for so much only as remains due after the 
set-off. (Note 9.) 

A right to set-off under this rule cannot be defeated by an assignment of 
either decree (Note 10) or by its attachment by the other decree- holder,’ or by a 

Order 21 Rule 18 — Note 2 2. (*71) 16 Suth W R 808 (809). 

1* ('68) 9 Suth W R 590 (591). 3. (*29) AIR 1929 All 502 (502). 



1998 


CROSS^DEOREES 


Oi 21 R. 18 stranger.^ Similarly, where A, B, G and D, hold decrees against X, and X holds a 
Rotet 2-i decree against A and the circumstances are otherwise such that the two decrees can be 
set off against each other, B, G and D cannot object to such setting off on the ground 
that X's decree against A should be executed and the proceeds of execution should be 
rateably distributed among all the decree-holders of Z.® 

Whore an application i’s made for the execution of a decree and a suit which is 
capable of resulting in a cross-docroe of the kind contemplated by this rule is at that 
time pending in the Court which passed that decree, the execution may be stayed under 
Rule 29. But if such suit is pending in any other Court, Rule 29 will not apply 

In Hazariram v. Dansidhar,^ their Lordships of the Privy Council observed as 
follows ; *'It is true that under Rules 18 to 20 the set-off of decrees is not a discretionary 
matter depending upon equitable considerations such as may emerge from the circum- 
stance that both decrees arise out of the same transaction. Whatever they arise from, 
circuity of proceedings thereunder can bo avoided and should be avoided : this is 
the principle of the rules.” 

It has been held that apart from the provisions of this rule and Rule 19 infra, 
the Court has inherent power to allow a set-off in execution proceedings.® 

3. Cross-deopees for the payment of two Bume of money. — The first 
condition for claiming a set-off under this rule is that the decrees should be for the 
payment of money and that the amounts under each decree should be definite and 
ascertained} A decree directing recovery of money by sale of immovable property is a 
decree for the payment of money under this rule,^ even though it may be in enforce- 
ment of a charge.® But a mortgage decree in which there is no personal liability does 
not fall within this rule."* See Notes to Rule 20, infra, 

A decree for mesne profits of which the amount has not been ascertained 
cannot be set off under this rule as the amount is not definite} 

4. CrosB-decpees In Beparate snitB. — The second condition is that there 
must be Gr(m-decrees and they must have been passed in separate suits. An adjudi- 
cation under Section 144 of the Code is a decree to which this rule will apply } but 
a private award is not an adjudication.® 


4. (*80) 2 All 866 (868). (Case under S. 209 of the 
Code of 1859.) 

(»38) AIR 1988 All 180 (131). 

(’37) AIR 1937 All 422 (422). 

[See however (’35) AIR 1935 Mad 687 (588). 
(The attachment of one of the decrees by vari- 
ous other decree.holders made it incapable of 
execution without their concurrence--Henco,it 
was not capable of execution at the same time 
and so no set-off could be allowed — AIR 1925 
Gal 102, Referred to and distinguished.)} 

5. (’36) AIR 1938 All 180 (131). 

6. (’67) 8 Suth W R 892 (893). 

7. (’.37) AIR 1937 PO 89 (41) : 64 Ind App 67: 16 
Pat 127 (PC). 

8. (’38) AIR 1938 Sind 31 (32): 82 Sind L R 162. 
(Rr. 18 and 19 are not exhaustive — Court has 
inherent jurisdiction to allow set-off of claims 
arising at different stages of same proceeding 
and even if such claims are barred by limitation.) 

(’89) AIR 1989 Lah 85 (66). (Even if the right to 
recover the claim sought to be set-off is barred by 
limitation.) 


(’25) AIR 1925 Cal 102 (104). 

[But see (’37) AIR 1937 Pesh 63 (84).] 

Notes 

1. (’66) 5 Suth W R Miso 12 (12). 

2. (’06) 29 Mad 818 (819). 

(’83) AIR 1933 Mad 63 (64) : 56 Mad 889. (Mort- 
gage decree itself providing for personal liability.)* 

3. (’10) 6 Ind Gas 885 (636) : 33 All 240. 

[See however (’36) AIR 1986 All 639 (641) : 58 
All 907. (Mortgage decree is not a decree for 
payment of money and cannot be set off against 
a simple money decree.)] 

4. (’80) AIR 1980 Rang 68 (70, 71) : 7 Rang 505. 
(29 Mad 818, Doubted.) 

(’33) AIR 1933 Pat 210 (219). 

5. (’88) 10 All 188 (193). 

(’69) 11 Suth W B 488 (469). (But even in oases 
where amount is not ascertained, if the parties 
agree to a mode of execution involving a Bet>off 
it should be allowed.) 

Note 4 

1. (*25) AIR 1925 Oal 102 (108, 104). 

?. (’69) 11 Suth W R 144 (144). 
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Oroas-claims in the same suit do not fall within this rule but come under 
Buie 19.» 


0.21 R .18 
Notes i-T 


5. “Between the same parties." — It is necessary that tlie parties should 
be the same in both suits.^ For this purpose it is the party on the record that has to be 
considered. 

Ilhistrations 

1, A holds a decreo against B, B holds a decree against C, The two cannot be off on the 
ground that, in respect of the first decree, A is henamidar for C.^ 

2. A holds a decree against 2?. B holds a decrco against A. A set-off between tlie two cannot 
be objected to on the ground that in respect of the first decree A is a henamidar for 

6. Same oharacter in both suits neoessary. — 

Illuatrations 

1. A holds a decree against B persotialli/. B files a suit on a mortgage executed by C\. 
impleading A as a purchaser of a portion of the equity of redemption and obtains a decreo. Tho 
two decrees cannot bo set off.l In this illustration, A is no doubt acting in his own interest. Hut 
his character in tho mortgage suit is different from that in tho other suit inasmuch as tho 
mortgage-decree is as against him not a decree for payment of money personally. If ho had 
himself been the mortgagor, there would have boon his personal liability and the two decrees 
could have been set off. (Sec for fuller discussion Notes to 0. 21 11. 20). The expression “samo 
character, etc.” does not mean that the liability to pay which resulted in the decree should have 
been incurred by the parties themselves in both suits. Thus, a decree against a widow in respect 
of a debt contracted by her deceased husband can lie set off against a decree obtained by tho 
widow on a debt due to herself.2 But in tho undermentioned ca.se3 it was held that a decreo 
obtained against the assets in the hands of the heir of a deceased person and a decree obtained by 
such heir against the holder of the former decree personally cannot be set off against each other. 

2. A decree against a firm is binding on the partners personally. It can be sot-olT against a 
decree obtained by one of the partners against the holder of the former decree.^ 

7. Decrees must be capable of execution at the same time. It is necessary 
that tho docrees should be capablo of execution at the same time} Thus, there can bo 
no set-off if one of the decrees is only a preliminary decree® or if its execution is 
time-barred,® or it its execution is expressly ixjstponed till tho happening of a certain 
conbingoncy and tho contingency has not happened, or if it has already been satisfied.^ 
But the fact that the judgriient-debtor under one decreo intends appealing against tho 
decree will not make it inexecutablo so as to prevent a sot-off being allowed.^ 

It has been held in some decisions that apirt from this rulo and Rule 19, infra, 
the Court has inherent power to allow a set-off in execution proceedings even if tho 

3. (’83) 5 All 272 (273). 

[See also (’32) AIR 1932 Lah 537 (587). (Costs 
in Letters Patent Appeal and under the decree 
in same suit^Neithor Rule 18 nor Section 151 
applies.)] 

Notes 

1. (*6G) 6 Suth W R Mlso 12 (12). 

(’06) 5 Suth W R Misc 22 (28). 

(’87) 9 All 04 (07). 

2. (*08) 10 Suth W R 450 (461). 

3. (’98) 8 Mad L Jour 220 (221). 

Note 6 

1. (’10) AIR 1916 All 290 (293) : 88 Mad 669. 

2. (1664) 1 Suth W R Miso 28 (28). 

(’14) AIR 1914 Mad 2 (8). (A decree obtained 

against husband can after his death be set off 
against a decree obtained by the widow against 
holder of decree against the husband.) 

3. (’89) AIR 1989 All 25 (27). 


4. (*27) AIR 1927 Bom 255 (250). 

Note 7 

1. (’31) AIR 1931 Cal 23 (24) ; 57 Cal 855. 

(’83) AIR 1933 Lah 372 (373). 

2. (’31) AIR 1931 Cal 23 (24) : 57 Cal 855. 

3. (’83) AIR 1933 Lah 872 (373). (Maintonaiico 
decree in favour of one of the parties payable 
periodically.) 

(’00) 5 Suth W R Miso 16 (10). 

(*66) 6 Suth W R Misc 43 (43). 

(’71) 10 Suth W R 308 (309). 

(’18) AIR 1918 Cal 631 (032). 

4. (’67) 7 Suth W R 636 (686). 

5. (’85) AIR 1935 Lah 914 (915). (M obtaining 
decree against 0^0 depositing in Court tho 
amount due under the decree — O then obtaining 
a decree against M — The two decrees cannot be 
set ofi against each other.) 

6. (1864) 1864 Suth W R Misc 1 (1). 
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claim to set-off is time-barred/ 

As to whether the attachment of one of the decrees will be a bar to a claim of 
set-off under this rule, see Note 2 above. 

8. Decrees must be In the same Court for execution, It is essential that 
applications should have l)ocn made for execution of both decrees^ and those applications 
should bo pending in one and the same Court either as theGourt which passed the decrees 
or as the Court to which the decree or decrees have been transferred for execution.^ 

However, if at the time execution of one decree is sought, no application for 
the execution of the other decree is pending, execution of the former decree may bo 
stayed in order to enable an application for execution of the latter decree being filed 
and the set-off worked out.^ 

Further, if one of the decrees expressly stipulates that execution shall not issue 
till the amount under the other decree is ascertained, a set-off can bo ordered oven 
though no application for execution of the latter decree may have been filod.^ 

9. Execution can be had only of the decree for the larger sum. -- If tlie 
Amounts due under two cross-decrees are equal, they satisfy each other. If the sums 
are not Oiiual, execution of the decree for the smaller sum becomes incapable of being 
issued execution can only issue under the decree for the larger amount and only in 
respect of the balance due after the set-off.* This does not, however, deprive the 
holder of the decree for the smaller amount of any claim to priority or otherwise 
which he might possess.* Further, if execution of the decree for the smaller sum does 
take place and properties are sold in auction, the sale is not invalid.^ 


10. A.88ii(nment of the decree. — Under Section 49 of the Code, every 
transferee of a decree will hold tho same subject to all equities which the judgment- 
debtor might have enforced against the decree-holder. A right to set-off is one such 
equity and sub-rule (2) expressly recognizes its enforcement against the assignee.^ 


(’66) 0 Suth W R Miflc 52 (52). 

7. (’39) AIR 1989 Lah 85 (86). 

(’38) AIR 1938 Sind 31 (82) : 32 Sind L R 162. 

Note 8 

1. (’02) U All 481 (482, 488). 

<•87) « All 64 (68). 

i’lS) 21 Ind Gas 82 (32) (All). 

(’08) 8 Cal W N 118 (120) : 80 Cal 10C<'.. 

(’09) 1 Ind Oils 247 (248) : 32 Mod 886. 

<’35) AIB 1935 Mud .587 (588). 

[Sm alt» (’34) AIR 1984 Bom 807 (809) : 59 Bom 

1. (Cross suits— Agreement that party entitled 
to larger amount should take out execution for 
excess amount — Excess could be detorminod 
only on Anal decree — This rule does not apply 
— Limitation for execution of excess amount 
runs from date of final decree.)] 

2. (’66) 6 Suth W R Miso 72 (78). 

(’84) AIR 1984 Cal 820 (821). 

(’38) AIR 1988 Mad 215 (216). 

(•67)7 Suth WR 480 (481). 

i'7l) 16 Suth W R 808 (803). 

(’72) 17 Suth W R 46 (46). 

(’86) M Cal IB (24) : 13 Ind App 106 (P 0). 

(’80) AIR 1980 Lah 508 (610, 611). 

(’71) 8 N W P H C R 104 (106). 

3. (’14) AIR 1914 Mad 2 (8). (Per White, 0. J.) 


(’78) 22 Suth W R 286 (288). 

4. (’19) AIR 1919 Pal 312 (312). 

Note 9 

1. (’08) 26 Mad 428 (429). 

(’18) AIR 1918 Cal 133 (184). (Partition shR 
decreed to plaintiff for Bs. 2180 — Plaintiff 
appealed— Appeal was dismissed with costs — 
lie sought leave to appeal to Privy Council— 
Application was dismissed with costs — Total 
costs due to defendant Rs. 686 — Defendant 
sought execution for costs — Held execution 
should be refused and costs should Iw set off 
against Rs. 2180.) 

2. (’84) AIR 1934 Cal 140 (142). (Attachment of 
dMree by judgment-debtor — Decree-holder can 
still execute his decree after giving set-off to 
judgment-debtor’s decree.) 

(’81) AIR 1981 Cal 28 (24) : 67 Cal 866. 

(’69) 12 Suth W R 212 (218). 

[See alto (’ll) 12 Ind Oas 206 (206) (Low Bur).] 

3. (’12) 17 Ind Cas 898 (826) (Mad). 

4 . (’87) 14 Cal 18 (26) : 18 Ind App 106 (PC). 

Not. 10 

1. (’88) AIR 1988 Mad 216(916, 217). (Eatiltisa 
under 8. 49 have to be eniOroed even raoagi> 
aeeignee is assignee without notice.) 

(’67) 7 Bnth Wh 470 (471). (Quan.) 
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Similarly, the assignee of a decree is entitled to set off such decree against a decree 
^hich the judgment-debtor has obtained against such assignee? 

Illustrations 

1. A holds a decrco against B for Rs. 5,000. B holds a decree against A for Rs. 3,000. A 
assigns his decree to C, B can claim a sot-ofi to the extent of Rs. 8,000 even as against C ; and 
C will be entitled to execute the decree only for Rs. 2,000.^ 

2. A holds a decree against B for Rs. 6,000. B holds a decrco against A for Rs. 6,000. A 
assigns his decrco to C. B can claim a sot-off and G will not be entitled to execute his decree for 
any amount.^ 

The fact that the assignment took place before the one or the other decree 
had been passed will not affect the right to sot-off, provided that the assignee had 
notice thereof. 

Illustrations 

1. A who holds a decree against B assigns it to C. Before the assignment B has filed a suit 
against A^ and the suit results in a decree. B can set off the decree even as against 

2. A holds a decree against B, B who has filed a suit against A assigns his interest in the 
suit to C. The suit is decreed. A can sot off his decree as against the decree in favour of C.® 

This right to set-off will be available even though the judgment. debtor liad 
filed an appeal against the assigned decree and the assignee had not been made a party 
to the appeal.^ 

In the undermentioned case^ it was hold by the Nagpur High Court that the 
assignee of a decree is not entitled to a set-off under this rule unless the decree was 
assigned to him before applications were made for the execution of tlio two deciees 
sought to be set off against each other. Thus, where A had a decree against B, and G 
had a decree against A and after applications had been made for the execution of both 
the decrees, G assigned his decree to B, it was held that B was not entitled to claim 
that such decree should be set off against the decree which A had obtained against 
him. The decision proceeds on the ground that under sub-rule (1) the right to claim a 
set-off' arises when applications for execution are made and that unless the right to 
set-off existed at such time, it cannot be claimed. 

An attaching decree-holder is an “assignee" within the meaning of this rule.” 


11. Sub-rule (4). — This sub-rule is now. Whoro a jwrson holds a decree 
against several persons jointly and severally and is singly liable under another decree 
in favour of one or more of such pei'sons, he can claim a set-off between the two 
decrees.^ He cannot, however, do so if his decree is not a joint and several decree as 


(’72) 18 Suth W R 442 (442, 443). 

(’78) 19 Snth W R 85 (87). 

(’74) 21 Suth W R 141 (143). 

(’ll) 12 Ind Cas 205 (206) (Low Bur). 

(’74) 22 Suth W R 285 (237, 288). 

(’36) AIR 1936 Posh 33 (34). (Where the assignee 
of a decree has at the time of assignment 
knowledge of a suit pending at the instance of 
the assignor’s judgment-debtor against the 
assignor, he purchases the decree subject to the 
right of the judgment-debtor to claim a set-off 
when he comes to execute his decree.) 

[See aleo (’75) 24 Suth W R 299 (800).] 

2. (’88) AIR 1988 All 180 (181). (The fact that 
0. 21 R, 16 provides that on application for 
execution by assignee of decree, the decree may 
be executed in same manner and subject to same 
conditions as the original decree-holder and that 
the original decree-holder could only have exe- 


cuted the decree and not claimed a set-off is no 
bar to the assignee claiming a set-oD.) 

3. (’68) 10 Suth W R 32 (33) (PB). 

4. (’08) 26 Mad 428 (429). 

(’84) AIR 1934 Cal 820 (820, 821). 

5. (’89) 16 Cal 619 (622). 

6 . (’67) 7 Suth W R 219 (221). 

(’68) 10 Suth W R 880 (880). 

7. (’97) 7 Mad L Jour 227 (228, 229). 

8. (’37) 20 Nag L Jour 70 (72). (AIR 1933 Cal 
865, Followed.) 

9. (’25) AIK 1925 Cal 102 (108). 

[But See (’35) AIR 1935 Mad 587 (588). (AIR 
1925 Cal 102, Dissented from.)] 

Note 11 


1. (’92) 14 All 889 (840, 841). 

(’88) 9 Cal 479 (480. 481). ^ ^ . 

(’87) AIR 1987 P C 89 (41) : 64 Ind App 67 ; 16 
Fat 127 (PC). 
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against his judgment-debtors^ or if he is not the sole decree-holder in his decree.’ 
This sub-rule deals with a case where there is a single decree-holder and several 
judgment-debtors under the same decree. In the converse case, viz.^ where there is a 
joint decree in favour of several persons against a single judgment-debtor, the latter is 
not entitled to set off against such joint decree a decree obtained by himself against 
one of the decree-holders. Thus, where X obtains a decree against A, and A and B 
obtain a decree against X, X cannot insist on a set-off.^ (See Illustration (b) to the 
rule). But where X*s decree against A is based on a debt incurred by A on behalf of 
himself and B, and both A and B claim to sot off their joint decree against X*$ decree 
(against A), the set-off must be allowed.^ 


R. 19 . [S- 247.] Where application is made to a Court 
_ . , .for the execution of a decree under which two 

Execuhon m caie of 

croH-ciainu unaer tame partios are entitled to recover sums of money 
^**'**‘ from each other, then, — 

(a) it the two sums are equal, satisfaction for both shall be 
entered upon the decree ; and, 

(i ) if the two sums are unequal, execution may be taken out 
only by the party entitled to the larger sum and for so 
much only as remains after deducting the smaller sum, 
and satisfaction for the smaller sum shall be entered 
upon the decree. 

[1877, S. 247.] 

Synopsis 

1. Scope and object of the Rule. 3. Two tumt unequal — Procedure. 

2. **Two parties.*’ 4. Set-off of costs. 


Other Topics ( miscellaneous) 


"Aro ontitlod to recover sums of money from 
each other.” See Notes 1 and 4. 

Costs more than the amount decreed— Court-foo, 
whether recoverable from the amount decreed. 
See Note 4. 


Execution by party entitled to the larger sum. 
Sec Note 3. 

Execution for difference only. See Note 3. 

*‘0f a docreo.” See Note 1. 


1. Soope and object of the Rule. — This rule provides a set-off in the case 
of cross-claims contained in the same decree.^ The object of the provision is to prevent 
each side taking out execution in respect of sums due under the same decree.’ It is, 
however, not necessary that the remedy of each party against the other should be 
identical. In an old Allahabad case it was held that a set-off could not be ordered unless 

2. (’17) AIR 1917 All 808 (808,309). (A mortgage 16 Pat 127 (PC). 

decree can never be termed a “joint” and 5. (’87) AIR 1987 P 0 39 (41) : 64 Ind App 67 5 
“several” decree within 0. 21 R. 18 (4) and 16 Pat 127 (PC). 

therefore there cannot be a set-off of two mort- Order 21 Rule 19 Note 1 

gage decrees not between the same parties but if 1. (’80) AIR 1980 All 726 (727). 

they are between the same parties it is doubtful (’87) AIR 1987 Pesh 88 (84). (Rule does not apply 

whether they can bo set-off against each other.) where two parties areentitledto recover sums Of 

3. (*78) 2 All 91 (92). money under different deorees.) 

(’71) 16 Suth W B 127 (128). 2. (*941 16 All 896 (897). . 

4. (’87) AIR 1987 P 0 89 (41) ; 64 Ind App 67 : (’17) AIR 1917 Mad 226 (227). 
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the parties had identical rights of execution in respect of their claims.^ This is no 
longer good law and it is now well settled that a set-off under this rule will be ordered 
even though the remedy of each party against the other is not precisely of the same 
nature.^ Thus, costs awarded can be set off against — 

(1) Money directed to be realized by sale of hypothecated property^ or against 
redemption amount awarded by the decree.® 

(2) Against mesne profits decreed.^ 

(3) Against pre-emption amount to be deposited under the decree.® But in 
pre-emption suits under Sections 14 and 15 of the Oudli Laws Act the purchase money 
must be deposited ; else, the right is lost. In such suits it has been hold that the costs 
cannot be set off against the pre-emption amount.® 

(4) Amount decreed as ront and directed to be realised by sale of property.'® 

It has boon held by the High Court of Allahabad in the undermentioned casc'^ 
that where A, a mortgagee, sues B, the mortgagor and C, a subsequent mortgagee, and 
a decree is passed in favour of A but awarding costs to 0, A cannot set off the costs 
against his decree inasmuch as A could not have recovered any amount from C. 


Set-off under this rule and Rule 18 ante is not a discretionary matter depending 
on equitable considerations.'^ 

On general principles and in exercise of its inherent tK)wer, an executing Court 
can entertain and give effect to a claim of set-off oven in oases which do not come 
strictly within the provisions of this rule.'® 


The rule applies to cases in which two parties are entitled to recover sums of 
money from each other under the same decree. In the undermentioned caso,'^ it was 
held by the Allahabad High Court that an order against a garnishee in proceedings 
under 0. 21 Rr. 131 to 139 of that High Court directing him to pay a certain sum to 
the decree-holder forms part of the original decree and hence the garnishee is entitled 
to set off against such sum the amount awarded to him as costs by the original decree. 


3 . (»83) 6 All 272 (274). 

4 . (’94) 16 All 895 (896). 

(’88) AIR 1988 Mad 6.38 (639, 640). 

5 . (’94) 16 All 395 (397). 

(’14) AIR 1914 Oudh 416 (417). 

(’03) 16 C P L R 73 (76). (Decreo for fore- 
cloBuro — Execution for costs — Doctrine of set-off 
not applicable.)] 

6 . (’98) 17 Bom 82 (34). 

(1900) 28 Mad 121 (123). 

7 . (’16) AIR 1915 Bom 226 (226, 227): 40 Bom 60. 

8. (’80) AIR 1980 All 413 (418); 52 All 539. 

(’22) AIR 1922 Lah 142 (143) : 2 Lah 294. 

(’03) 6 Oudh Gas 23 (24). 

(’39) AIR 1989 All 228 (229): I L R (1989) All 261. 
(Plaintiff awarded certain sum as costs— Defen- 
dant awarded a less sum as costs — Plaintiff 
deducting from pre-emption money the whole of 
the costs award^ to him without giving credit 
for the sum awarded as costs to the defendant — 
Held that his deposit was not bad and that 
cl. (b) to R. 19 did not strictly apply to the case, 
there being no question as to the plaintiff tak- 
ing out execution for the larger sum — Reversing 
on Letters Patent Appeal, AIR 1987 All 756.) 
[See also (’84) 6 All 851 (864, 856). 

(*86) AIB 1986 Mad 626 (627) : 1 L B (1987) 
Mad 69. (Plaintiff requir^ to deposit amount 


in Court and defendant required to oxecuto 
conveyance to plaintiff and also ordered to pay 
costs to plaintiff — Plaintiff entitled to deduct 
costs from deposit.)] 

9. (’24) AIR 1924 Oudh 104 (105) ; 26 Oudh Gas 
345. 

10 . (’88) AIR 1938 Mad 638 (639, 640). 

11. (’34) AIR 1984 All 8 (9, 10). 

12 . (’37) AIR 1937 P 0 39 (41) : 64 Ind App 67: 
16 Pal 127 (PO). (But the circuity of proceedings 
can bo avoided and should bo avoided ; this is 
the principle of the rules.) 

13 . (’86) AIR 1936 Cal 409 (412): I L R (1937) 1 
Gill 67. 

(’38) AIR 1938 Sind 31 (32) : 82 Sind L R 162. 
(’86) AIR 1936 Mad 626 (627): I L R (1937) Mad 
59. (Decree directing plaintiff to deposit into 
Court certain amount — Defendant to exccubo 


deed of re-conveyanco to plaintiff — Defendant 
also to pay costs — Plaintiff depositing amount 
deducting costs-— Claims held to be in nature of 
cross demands -— Doctrine of equitable set-off 


applied.) 

(*89) AIR 1939 Lah 86 (86). (Even if the right 
to recover the claim sought to be set off is bar- 
red by limitation.) , ^ , 

[Bin me (’87) AIR 1987 Pash 83 (84).] 

14 . (’84) AIR 1984 All 1056 (1067). 


0.21 R.l« 
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CBOSS-OLAIMS 


0>21 Rtl9 By Section 265 (3) of the Chota Nagpur Tenancy Act (VI of 1908), this rule 

NotM 1-8 has been made applicable to execution of decrees under that Act, subject to the other 
provisions of the Act and the rules that may bo made under sub-section (1). 

2. *'Two paFtleSi*’ — The expression '*two parties" includes two sets of 
parties.^ It also includes the legal representatives of a party but not two different 
legal reinescntatives of the sdme party See also the undermentioned case.® 


3. Two Bums unequal — Procedurea — If the amounts under the two claims 
are unequal, the claim for the smaller amount is automatically satisfied and no 
execution should be allowed in respect of it.^ Execution under the claim for the larger 
amount should be allowed only to the extent of the difference? The Court should 
first ascertain the amounts duo, enter satisfaction in respect of the claim for the 
smaller amount and enforce execution for the balance of the amount due under the 
larger claim.® Since the two claims form a single indivisible decree, and only 
enforceable for the difference, the fact that one of the claims is barred by limitation, 
does not alter the position.'* 

If in executing the decree for the larger claim, no deduction is made for the 
amount duo under the smaller claim, and the claim is executed in full, the Court may 
order refund of the excess under Section 151.® 


Where a plaintiff obtained against the defendants a decree for costs and realized 
the same and in appeal by the defendant the High Court vacated the decree for costs 
and in a further appeal to the Privy Council the appeal was dismissed and the 
defendant was ordered to pay the costs of the plaintiff, it was held that the defendant 
could, in answer to the execution of the decree for costs by the plaintiff, claim to set off 
the amount of costs recovered from him under the decree of the trial Court which was 
later on set aside.® 

As seen in Note 1 above, where under a decree for pre-emption, the plaintiff is 
awarded costs, he is entitled to deduct such costs from the pre-emption money which 
he is required to deposit under the decree. Where in such a case, a certain sum is 
awarded to the plaintiff as costs and a smaller sum is awarded to the defendant as 
costs, and the decree does not direct the plaintiff to deposit the costs of the defendant 
also in Court, it lias been hold that a deposit made by the plaintiff deducting the whole 
amount awarded to him as costs and without giving credit for the sum awarded as 
costs to the defendant is not bad and that clause (b) of this rule does not strictly apply 


Note 2 

1 . (’17) AIR 1917 Mad 226 (227). (A plaintifif who 
holds a joint and Bovoral decroo against two 
defendants (who under the sanio decree are 
individually entitled to different amounts for 
costs, which in the aggregate exceed the amount 
duo to the plaintiff), can take out execution of 
the decree against one defendant alone lor the 
balance due to him by both defendants until 
the other defendant makes an application in 
execution to recover the amount due to him by 
the plaintiff under the decree.) 

2 . (’28) AIR 1928 Mad 688 (639, 640). 

3 . (*88) AIR 1988 Oudh 169 (171) : 14 Luck 106. 
(Order 21 B. 19 deals with a case in which only 
the two parties are entitled to recover sums of 
money from each other — As such it cannot 
cover a case in which the creditors of one of the 
parties are also concerned.) 


Notes 

1 . (’70) 13 Suth W R 108 (107). 

(*18) AIR 1918 Cal 153 (164). 

(’18 AIR 1918 Cal 188 (184). 

(’23) AIR 1928 Had 688 (639, 640). 

(’88) AIR 1988 Mad 688 (640). 

2. (’01) 6 Cal W N 497 (502). 

(’20) AIR 1920 Cal 488 (489). 

(’23) AIR 1923 Lah 151 (158). 

3 . (’68) 9 Suth W R 590 (691, 592). 

(’18) AIR 1918 Cal 153 (154). 

{See also (’69) 12 Suth W R 808 (309). 

(’78) 19 Suth W R 187 (188, 189).] 

4 . (’15) AIR 1915 Bom 226 (226) : 40 Bom 60. 

5. (’20) AIR 1920 Cal 488 (439). 

6. (’86) AIR 1986 Cal 226 (226): 62 Cal 298. 
(Though this rule does not apply, exeQUtiog 
Court can grant set-off under its inherent 
powers.) 
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to such a case, inasmuch as there is no question of the plaintiff taking out execution 
for the larger sum/ 

4. Set-off of costs. — From the illustrations given in Note 1 above it is seen 
that an award of costs is a claim to “recover money** within the meaning of this rule. 
Thus, costs awarded to one party in a suit may be set off either against costs awarded 
to the other party in the suit^ or against other sums awarded to the latter party.^ 
Such costa should, however, have been actually awarded.^ 

When costs have been awarded on interlocutory matters in the same suit 
between the same parties and against each other, they will bo deemed to be 
incorporated in and to form part of, the final decree in the suit and will, therefore, be 
sot off against each other under this rule.‘^ 


R. 20. [New.] The provisions contained 

rrn^Hnlm/ln* mort- 18 and 19 shall apply to decrees for sale 

gage ftiu. in enforcement of a mortgage or charge. 

1. Scope and object of the Rule. — This rule makes the provisions of Buies 18 
and 19 applicable to cases where the decrees are, or one of the decrees is, a mortgage 
decree/ Thus, 

(1) a simple money-decree can be set off against a mortgage decree if the 

other conditions laid down in Eule 18 are satisfied,*^ and 

(2) costs awarded to a judgment-debtor may be set off against a mortgage 

decree obtained against him in the suit, if the other conditions laid dowti 
in Buie 19 are satisfied.^’ 

The Eangoon High Court has, however, hold that a set-off cannot be allowed if 
there is no personal liability under the mortgage decree."* The High Court of Patna 
has hold that it is not necessary that the mortgage decree should be actually one for 


7. (*89) AIR 1939 All 228 (229); I L R (1939) All 
261. (Rovorsing on Letters Patent Appeal AIR 
. 1987 All 756.) 

Note 4 

1. (’06) 28 All 676 (677). 

2. (’14) AIR 1914 Oiidh 416 (417). 

(’ll) 10 Ind Gas 454 (455) (All). (On this prin- 
ciple where a pauper suit was decreed only 
partially and the amount decreed to the plain- 
til! was less than what plaintifl had to pay to 
the defendant as costs under the decree, it was 
held in AIR 1922 Mad 125 that the Government 
could recover nothing out of the amount decreed, 
towards the court-fee due to it.) 

[See however (*87) 9 All 64 (67, 68). (It was 
held that a claim to set-off under this rule 
must ^eld to the right of the Government for a 
first charge for court-fee on amount decreed in 
pauper suit.)] 

3. (’71) 16 Suth W B 806 (809). 

4. (»17) AIR 1917 Pat 259 (260). 

[fifee also (’85) AIR 1985 Gal 226 (226): 62 Gal 
298. (Decree for costs awarded by the trial 
Gourt set aside on appeal to High Gourt— 
Appeal to Privy Gouncil dismissed with costs— 


In execution of decree for costs in Privy Coun- 
cil, judgment-debtor is entitled to sot off costs 
in trial Gourt realized by dccrcc-holdor.)] 

Order 21 Rule 20 — Note 1 

1. See the Report of the Select Gommitteo. 

(’88) AIR 1938 Pat 210 (214). 

(’10) 8 Ind Gas 835 (836) ; 33 All 240. 

(’14) AIR 1914 Oudh 416 (417). (Rule applies to 
decrees for sale but not forpossessioii in enforce- 
ment of mortgage or charge.) 

2. (’33) AIR 1933 Pat 210 (215). 

(’10) 8 Ind Gas 835 (836) : 33 All 240. 

(’88) AIR 1983 Mad 63 (64) : 56 Mad 839. (Mort- 
gage decree for sale imposing personal liability 
in case of deficiency — &t-off can be given even 
before sale.) 

(’87) AIR 1987 P 0 89 (40 ): 16 Pat 127 : 64 Ind 
App 67 (P G). (Gontention that R. 20 only applies 
where both the decrees are mortgage decrees 
rejected.) 

[Bnt M. (’86) AIR 1986 All 689 (641) : S8 All 
907. (Submitted not ooiraot.)] 

3. (’14) AIR 1914 Oudh 416 (417). 

4 . (’80) AIR 1980 Rang 68 (70, 71): 7 Rang 605. 


0.21 R.19 
Notes 8-4 


0.21 B . 20 
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SIMULTANEOUS EXECUTION 


0« 21 R« 20 the payment of money personally by the judgment-debtor ; it is enough if the personal 
; Hots 1 remedy is legally available!^ This view of the Patna High Court has been endorsed 
by the Privy Council® and hence, the above-mentioned view of the Rangoon High Court 
must be treated as not being good law. 

The right to set-off is one created by law and must be enforced unless it is lost 
under the law ; it is not lost by merely asking the Court to notify the incumbrance of 
the decree under Order 21 Rule 66 of the Code.^ 


0.21 R.21 


Simultaneous execution. 


R.21. [S. 230, para. (2). ] The Court may, in its discretion, 
refuse execution at the same time against the 
person and property of the judgment-debtor. 
[1877, Ss. 230, 231. See S. 51 and O. 21 B. 30.] 

Synopsis 


1. Simultaneous execution* 


2. Appeal. 


1. Simultaneous execution. — Rule 30 entitles the decree-holder to execute 
his decree against the person, or the property, or both, of the judgment-debtor. But 
the power to order execution against the person and property simultaneously is within 
the discretion of the Court,^ and this rule provides that such simultaneous execution 
may be refused. 

In exercising the discretion under this rule, regard must be had to the principle 
that the decree-holder has a right to realize the fruits of his decree in any manner 
allowed by law and therefore the refusal of simultaneous execution should be an 
exception rather than the rule.^ If the judgment-debtor is evading payment, his arrest 
can be ordered even though his properties might have been attached under the same 
decree.® But if there is no fraud or mala fides on his part, simultaneous execution 
may be refused.* 

This rule, however, does not empower the Court to pin the decree- holder down 
to any particular mode of execution or refuse one mode of execution, on the ground, 
that bo had not sought the other in the first instance.® Nor does the rule prevent the 
decree being executed simultaneously in several districts.® 


5. (’38) AIU 1933 Tat 210 (216, 217). 

6 (’37) AIR 1937 P C 89 (41) : 16 Pat 127 ; 64 
Ind App 67 (P G). (Confirming on appeal AIR 
1933 Pat 210.) 

7. (’33) AIR 1933 Pat 210 (218). 

Order 21 Rule 21 — Note 1 

1. (’24) AIR 1924 Rang 361 (361) : 2 Rang 862. 
(Applicable to O. 38.) 

(’36) AIR 1936 Pat 28 (29), (Where there is 
already sufiicient security for realization of 
decretal amount and procedure of the decroo- 
holder savours rather of harassment than a 
genuine desire to realize decretal amount, Court 
may in its discretion refuse the relief against the 
person. of the judgment-debtor.) 

2. (*26) AIR 1926 Lah 110 (111) : 6 Lah 548. 
(’34) AlB1984^ag 140 (141, 142). (Court refusing 

must give reasons.) 


(’04) 1904 Upp Bur Rul Execution of decree page 1. 

3. (’88) 7 Bom 801 (302). 

(’83) AIR 1938 Lah 807 (808). 

4. (’99) 1899 Pun Re No. 2i;page 121. 

5. (’29) AIR 1929 Lah 86 (87). 

(’87) 9 All 484 (485). 

(’39) AIR 1939 Pat 380(381) : 18 Pat 866. (AppU- 
cation for execution by arrest of judgment- 
debtor — Judgment-debtor cannot object on 
ground that decroc-holdor should first proofed 
against property and bo permitted to proceed 
against person only on failure of his remedy 
against property — Discretion to refuse simult- 
aneous execution does not extend to compelling 
the decree-holder to take either of the methods^ 

6 . (*82) 8 Gal 687 (689, 690). 

[See (’21) AIB1921L0W Bur 25(25,26): 11 Low 
Bur Rul 16.)] 
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The fact that this rule only confers a discretion on the Court to refuse 0i 21 21 

simultaneous execution against the person and the property of the judgment-debtor Notes 1-^ 
does not mean that where such simultaneous execution is not sought for, the Court is 
bound to grant the application of the decree-holder for the arrest of the judgment- 
debtor. Under 0. 21 B. 40 infra the Court has a discretion to refuse to grant such 
application on > any of the grounds specified in that rule.^ See also Note 10 to 
Section 38 ante, 

2. Appeal. — An ordor refusing simultaneous execution under this rule amounts 
to a decree and is appealable as such.' 

Notice to show cause 22 . [S. 248.] (1) Whoro an applica- o 21 R ' 

against execution in » i.* • j • >< 

certain cases. tioH for Gxecution IS made — 

(a) more than one year after the date of the decree, or 

(t ) against the legal representative of a party to the decree, 

‘or where an application is made for execution of a 
decree filed under the provisions of section 44A, the 
Court executing the decree shall issue a notice® to 
the person against whom execution is applied for 
requiring him to show cause, on a date to bo fixed, 
why the decree should not he executed against him : 

Provided that no such notice shall be necessary in con- 
sequence of more than one year having elapsed between the date 
of the decree and the application for execution if the application 
is made within one year from the date of the last order against 
the party against whom execution is applied for, made on any 
.previous application for execution, or in consequence of the applica- 
tion being made against the legal representative of the judgment- 
debtor, if upon a previous application for execution against the 
same person the Court has ordered execution to issue against him.^® 

(2) Nothing in the foregoing sub-rule shall be deemed to 
preclude the Court from issuing any process in execution of a 
decree without issuing the notice thereby prescribed, if, for reasons 
to be recorded, it considers that the issue of such notice would 
cause unreasonable delay or would defeat the ends of justice.^® 

[1877, S. 248; 1859, S. 216. See Ss. 48 and 50.] 

». Inserted by the Code of Civil Procedure (Amendment) Act, VllI of 1937, Section 3. 

7. (*86) Am 1985 Ondh 57 (56) : 10 Luck 608. 

Note 2 

1 . (’88) 7 Bom 801 (803). 
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NOTICE TO SHOW CAUSE IK CEBTAIK CASES 


0.21 R.aa 


Local Amendments 

ALLAHABAD 

(1) . For the words ‘one year*’, wherever they occur in this rule, read the 
words “three years." 

( 2) , To sub-rule (2) of this rule shall be added the following proviso : 

“Provided that no order for the execution of a decree shall be invalid by reason 

of the omission to issue a notice under this rule, unless the judgment-debtor has 
sustained substantial injury by reason of such omission." 

BOMBAY 

The words “two years" shall be substituted for the words “one year” wherever 
they occur. ^ 

CALCUTTA 

Add the following sub-rule (3) : 

“(3) Omission to issue a notice in a case where notice is required under 
sub-rule (1), or to record reasons in a case where notice is dispensed with under 
sub-rule (2), shall not affect the jurisdiction of the Court in executing the decree." 

LAHORE 

(1) , The words “two years" shall be substituted for the words “one year** 
wherever they occur. 

(2) . Add the following at the end of the rule: 

“Failure to record such reasons shall be considered qin irregularity not 
amounting tg a detect in jurisdiction." 

MADRAS 

(1) , In sub-rule (1) the words “two years" shall be substituted for the words 
“one year" wherever they occur. 

( 2) . In sub-rule (1) after clause (h), insert the following : 

“or ( c) where the party to the decree has been declared insolvent, against the 
Assignee or Beceiver in insolvency." 

(3) , Between sub-rules (1) and (2), insert the following: 

“(la) Where from the particulars mentioned in the application in compliance 
with Buie 11 (2) (ff)t supra, or otherwise the Court has information that the original 
decree-holder has transferred any part of his interest in the decree, the Court shall 
issue notice of the application to all parties to such transfer, other than the petitioner, 
where he is a party to the transfer." 

( 4) . Add the following proviso to sub-rule (2) : 

“Provided that no order for execution of a decree shall be invalid owing to the 
omission of the Court to record its reasons unless the judgment-debtor has sustained 
substantial injury as the result of such omission." 

NAGPUR 

(1) . For the words “one year" wherever they occur, substitute the words 
“three years." 

( 2) . To sub-rule (2), add the following proviso : 

“Provided that no order for the execution of a decree shall be invalid by reason 
of the omission to issue a notice under this rule, unless the judgment-debtor iM 
sustained substantial injury by reason of such omission." 

N..W. F.P. 

For the words "one year," wherever they occur, read “two years." 
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OUDH 

(1) , For the words "one year,*’ wherever they occur in this rule, read the 
words "three years.** 

(2) , To sub-rule (2) of this rule add the following proviso : 

" Provided that no order for the execution of a decree shall bo invalid by reason 
of the omission to issue a notice under this rule unless the judgment-debtor has 
sustained substantial injury by reason of such omission.*’ 

PATNA 

For sub-rule (1) substitute the following : 

" Where an application for execution is made in writing under Buie 11 (2) the 
Court executing the decree shall issue a notice to the person against whom execution is 
applied for requiring him to show cause, on a date to be fixed, why the decree should 
not be executed against him.” 

RANGOON 

(1) , In clause (d) of sub-rule (l), for the words "one year” the words "three 
years” shall be substituted. 

( 2) , In the second line of the proviso to sub-rule (l), for the words "one year” 
the words "three years” shall be substituted. 


Synopsis 


!• Legislative changes. 

2. Scope and object of the Rule. 

2a. Legal representative. 

3. ** Shall issue notice.*' 

4. Proof of notice. 

5. Effect of omission to give notice. 

6. Notice to wrong person. 

7. Irregular service of notice. 

8. Objection as to notice, when may be 

taken. 

9. More than one notice, if contemplated 

by the Rule. 


10. Remedy when property has been sold 

without notice under this Rule. 

11. Date of the decree. 

12. Notice, when not necessary. 

13. Notice and limitation. 

13a. Failure to show cause why decree 
should not be executed — Effect. 

14. Court executing the decree. 

15. Revivor of decree by notice to one judg* 

ment«debtor — Vide under Note 13. 

16. Sub*ruie (2). 

17. Appeal. 


Other Topics (miscellaneous) 

Court which is to implead legal representative. See Note 14. 
Notice to some only of judgment-debtors — Effect. See Note 13. 
Notice — Who is entitled to. See Notes 3 and 12. 

Writ of scire facias and this rule. See Note 13. 


1. LeglBlative changes. — 

1. The words "of any decree passed on appeal from the decree sought to bo 
exeented or” which occurred in the proviso to the old Section 248 have been omitted 
as being unnecessary, because the decree to bo executed in such cases will be the 
appellate decree, as held in the undermentioned cases.^ 

2. The Explanation contained in the old Section has also been omitted in view 
of the definition of "Court" given in Section 37.* 

3. Sub.rule (2) is new. Vide Note 16, infra. 


8. Scope and object of the Role. — The object of the notice required to be 
given under this rule is not only to furnish an opportunity to the person concerned to 
urge an y objection he may have to the maintainability of the executio n application, 

Ordw 21 R«^ 22 — Not. 1 (*89) 11 All 267 (274) (F B). 

1. (’72) 14 Moo Ind App 466 (488, 484) (P 0). 2. Onu Report of the Special Committee. 


0.21 R.aa 
Rotes 1-a 
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0* 21 R« 22 but also to prevent his being taken by surprise and to enable him to satisfy the deored 
Notes 2*2a before execution is issued against him.^ The rule is imperative and notice shall be 
issued — 

(1) where the application is made one year after the date of the decree,^ or 

(2) where it is made against the legal representatives of a party to the decree.^ 

An amendment, after one year, of an application for execution made within 

one year, does not render the application one made after one year for the purposes of 
this rulo.^ The necessity for notice in an application for execution against the legal 
representatives of the judgment-debtor is not confined to cases where execution is taken 
out against them in the first instance ; it equally applies to cases where execution had 
been previously taken against the judgment-debtor himself and, on bis death, the 
execution is sought to be taken out against the legal representatives.^ 

A notice under this rule may be issued by the Court executing a transferred 
decree, while a notice under 0. 21 B. 16 should be given only by the Court which 
passed the decree.^ 

The issue of a notice under this rule to the guardian of a minor judgment- 
debtor raises no presumption that he has been appointed guardian by implication by 
the Court.^ 

The rule does not apply to summary proceedings like those contained in 
Section 111 of the Madras Estates Land Act.^ 


2a. Legal representatiTe. — For definition of the expression legal represen- 
tative" see Section 2, clause (11). See also Note 10 to 0. 22 B. 3. According to that 
definition, a legal representative is a person who represents the estate of a deceased 
person. Hence, on the adjudication of a person as an insolvent, the Official Beceiver 
cannot be said to be his 'legal representative.’^ But under the amendment of the rule 
by the Madras High Court, notice is required to be given to the Official Beceiver 
where the judgment-debtor has been declared an insolvent.^ In the undermentioned 
decision^ of the Calcutta High Court it was assumed that the Official Beceiver is a 
legal representative of an insolvent judgment -debtor to whom notice must issue under 
this rule. It is submitted that the assumption is not correct. It may be noted in 
this connexion that the decision of the Privy Council in Baghunath Das v. Sundar 


Note 2 

1. ('<J7) 21 Bom 424 (432) (F B). 

(’33) AIR 1933 Lah 826 (827). (But he is not bound 
at that ytago to object to the mode of execution. 
There is no res judicata,) 

(•33) AIR 1933 Pat 058 (662) : 13 Pat 86. (Judg- 
ment-debtor not objecting at any stage of execu- 
tion in spite of service of notice on him — He 
cannot subsequently object that decree is not 
capable of execution.) 

(•09) 1 Ind (3as 168 (171) : 36 Gal 543. 

(•10 5 Ind Gas 390 (394) (Gal). 

(•11) 9 Ind Gas 584 (585) (Cal). 

(•15) AIR 1915 Cal 268 (269, 270). 

(’21) AIR 1921 Gal 609 (610). 

(’26) AIR 1920 Gal 86 (86). 

2. [See (’36) AIR 1936 Rang 867 (868). (Sub- 
rule (1) (a), R. 22 0. 21 has been amended by the 
Rangoon High Court by the substitution of the 
words **three years” for the words ”oneyear.'*) 

(’86) AIR 1985 Lah 962 (962). (Under the 
amendment of the rule by the Lahore High 
Court, the period is two years.) 


3. (’21) AIR 1921 Nag 126 (126, 127). 

(’14) AIR 1914 F 0 129 (181) : 42 Gal 72 : 41 Ind 
App 251 (P C). 

4. 1^ Rule 17, sub-rule 2, ante, 

5. (’82) AIR 1932 Pat 199 (200, 201) : 11 Pat 241. 
(’36) AIR 1986 Mad 205 (211, 212) : 59 Mad 461 

(FB). 

See also Section 50 Note 12. 

6 . (’25) AIR 1925 Oudh 448 (450) : 28 Oudh Gas 
330. 

7. (’25) AIR 1925 Cal 23 (25). 

[But see (’07) 5 Gal L Jour 434 (488). (Person 
named guardian ad litem in execution petition 
and notice issued — Appointment as guardian 
by implication presumed.)] 

8. (’29) AIR 1929 Mad 517 (519). 

Note 2a 

1. (’86) AIR 1936 Mad 205 (207):69 Mad 461 (7B). 

2. (’85) AIR 1985 Mad 161 (152) : 58 Mad 408. 

3. (’85) AIR 1935 Oal 508 (505) : 62 Oal 457. (In 

the particular circumstances of this oase, how- 
ever, the failure to issue notice was held not to 
affect jurisdiotlony ; • ' 
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DaB^ in whioh it was held that a notice to the Official Receiver was necessary was 
a decision under the Code of 1882 whioh did not contain a definition of *'legal represen- 
tative/'® 

8. Shall Issue notice.” — The provisions of this rule are mandatory' and 
the issue of the notice is a condition precedent to the validity of the execution 
proceedings.* It is the duty of the Court to issue the notice whether the decree-holder 
has asked for it or not® and the failure to do so will render the proceedings null and 
void,^ See Note 5 below. 

The rule is, however, sufficiently complied with if notice has been given to all 
persons interested, and the fact that some of them were minors for whom guardians 
had not been appointed will not invalidate the execution proceedings if the others 
sufficiently represented them.® Where the Court executing the decree is also the 
Court which passed the decree, there is nothing in this rule to prohibit the issue of a 
combined notice under this rule and Rule 16 ayite^ 

A minor who attained majority pending execution proceedings is not entitled, 
on that ground, to a fresh notice under this rule.^ 

A notice under the rule should be to specifically show cause why the decree 
should not be executed.® 

9. Proof of notice. — Where an execution is impeached on the ground pf 
want of notice under this rule, the onus of proving the want of notice will be on the 
party setting it up.^ The reason is that the issue of a notice under the rule being the 
duty of Court, it will be presumed that the Court has done all that it was legally 
bound to do. In this connection an entry on the ordefr sheet* or a report of the Nazir® 
to the effect that notice has been served will be prima facie evidence of the service of 
notice. 


S. Effect of omisBion to glYe notice. — Before the date of the Privy Council 
decision in Malkarjun v. Narhari,^ it was held by the High Courts of Allahabad and 
Calcutta that a sale in execution without giving the notice required by this rule was 
absolutely void and without jurisdiction.® The High Court of Madras, on the other 
hand, held that the absence of notice was only a material irregularity and that the 


4. (*14) AIR 1914 P 0 129 (181) : 42 C il 72 : 41 
Ind App 251 (PC). 

5. (‘86) AIR 1936 Mad 205 (207): 69 Mad 4G1(FB). 

Note 3 

1. (‘17) AIR 1917 Cal 728 (731) ; 44 Cal 954. 

2. (‘93) 21 Oal 19 (22. 28). 

(’70) 13 Suth W R 400 (401). 

(’81) 3 All 424 (426). 

(’81) 0 Cal 103 (105). 

(*14) AIR 1914 P 0 129 (131) ; 42 Oal 72 ; 41 Ind 
App 251 (PC). 

3. (’09) 2 Ind Gas 941 (942) (Gal). 

(’02) 29 Gal 580 (582). 

(’17) AIR 1917 Cal 728 (781) : 44 Gal 964. 

4. (’17) AIR 1917 Gal 728 (731) ; 44 Gal 954. 

(’18) AIR 1918 Gal 918 (915, 916). 

(’24) AIR 1924 Mad 481 (486) : 47 Mad 268 (FB). 
[See also (‘21) AIR 1921 Gal 476 (478). 

(’98) 20 Oal 870 (878). 

(*81) AIR 1981 Oal 556 (566) : 58 Gal 825.)] 

5. (’21) AIR 1921 Gal 476 (478). 

6. (’83) AIR 1938 Pat 658 (668) : 18 Pat 86. 


7. (’25) AIR 1925 Mad 158 (159). 

8. (’32) AIR 1932 Pat 199 (201, 203) ; 11 Pat 
241. (A notice calling upon the legal representa- 
tive to show cause why his name should not bo 
substituted in the place of the judgmcnt-debtoc 
is not enough.) 

Note 4 

1 . (’02) 29 Gal 580 (582). 

(’74) 22 Suth W R 5 (6). 

[See (’34) AIR 1934 Pat 211 (211). (Order sheet 
stating issue of notice and service thereof — 
Judgment-debtor can show that provisions of 
Code were not complied with.)] 

2. (’17) AIR 1917 Cal 84 (86). 

(’32) AIR 1932 Gal 627 (628). 

3. (’71) 15 Suth W R 208 (204). 

[See also (’14) AIR 1914 Mad 153 (151). 

(’73) 19 Suth W R 102 (103).] 

Note 5 

1. {’01) 36 Bom 887 (848) : 27 Ind App 216 (PO). 

2. i’81) 8 AU 424 (426). 

('98) 20 Oal 870 (878). 
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sale was only voidable, and not void.^ In this state of conflict of authorities the Privy 
Council decided the case of Malkarjun v. Narhari.^ There, a judgment-debtor having 
died, the decree was executed against his estate. A notice under the rule was issued 
and served on a person as the legal representative of the judgment-debtor. He appeared 
and objected that he was not the legal representative. The Court, however, decided 
that ho was the legal representative and proceeded with the execution. The properties 
of the judgment-debtor were sold in court-auction. It was ultimately found that the 
person to whom the notice was sent was not the proper legal representative. The 
(luestion before the Privy Council was whether the sale was, under the circumstances, 
void for ivant of jurisdiction or only voidable on the ground of material irregularity. 
Their Lordships decided that the Court had jurisdiction to decide whether a person 
was a legal representative of a party or not, that having decided it in a particular 
manner, the decision could not be said to be without jurisdiction, that the case was 
only one of material irregularity in the exercise of jurisdiction and that the sale was, 
therefore, not void. 

Notwithstanding the above points of distinction, the decision came to be 
regarded in India as one equally applying to a total omission to issue notice and as 
laying down the law that, even in the absence altogether of any notice, there was only 
a material irregularity and not a want of jurisdiction and that the sale was voidable 
and not void. Accordingly, the Calcutta High Court‘d changed its original view and held 
that an omission to give notice under the rule was only a material irregularity 
rendering the execution sale voidable. The Allahabad and Madras High Courts also 
began to hold the same view.® This view held the field till the Privy Council had 
occasion to clarity the whole position in Baghunath Das v. Sundar Dasf In that 
case, the judgment-debtor having become insolvent, his properties had vested in the 
Official Assignee. When the decree-holder took out execution a notice was issued to the 
Official Assignee to show cause why he should not be substituted for the debtor but 
there was no notice to show cause why the decree should not be executed. It was, 
therefore, a case of omission to issue notice under the rule. The execution proceeded 
and the properties of the debtor wero sold in court-auction. The question before the 
Privy Council was whether the sale was void or only voidable. Their Lordships of the 
Privy Council held that a notice under the rule was necessary in order that the Court 
should obtain jurisdiction to sell the property, that the notice to show cause against 
substitution was not enough and that the sale was, therefore, void and the ptirchaser 
obtained no title. Their Lordships pointed out — 

(1) that in Malkarjun's case a notice having been issued and served, though 
on a wrong person, the Court had acquired jurisdiction to deal with the 
matter ; 


(2) that the Court in deciding upon a wrong person as the legal representative 
nevertheless acted with jurisdiction; 


(*80) 6 Cal 103 (105, 106). 

3. (’92) 15 Mad 899 (400). 

[But see (’88) 6 Mad 180 (181).] 

4. (’01) 25 Bom 837 (847 , 848) : 27 Ind App 216 
(PC). 

5. (’10) 5 Ind Cas 890 (894) (Oal). 
r’ll)9Ind Cas 584 (585) (Cal). 

I ’ll) 11 Ind Gas 898 (895) (Cal). 

I *12) 15 Ind Gas 506 (507) : 40 Gal 46. 

’18) 18 Ind Gas 715 (716, 717) (Gal). 

’14) AIR 1914 Gal 554 (555), 


[See also (’10) 8 Ind Cas 22 (24) (Cal). (If an 
order for execution is made without notice to 
the' judgment-debtor, it is notsuffldent to debar 
him from arguing the objecUon of limitation.)] 

6. (’06) 28 All 198 (195). 

(’14) AIR 1914 Mad 158 (154). (Qmre.) 

7. (’14) AIR 1914 P 0 129 (182) ; 42 Oal 72 : 41 
Ind App 251 (PC). 

[8ee also (’88) AIR 1988 Nag 28 (29) : 28 Nag * 
LR817. (Adjudication subseqoent to exe^tlA 
against insolvent— -No saUabfeinterest lethaW 
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(3) that in so deciding erroneously, the Court acted only with material 
irregularity and not without jurisdiction. 

Since the said decision in Baghunath Das's case^ all the High Courts'^ except 
the Madras High Court veered round to their old view, viz.^ that the sale was without 
jurisdiction and therefore void. The Madras High Court,® however, still continued to 
hold that the"* sale was only voidable and not void distinguishing Baghunath 
case on the ground that it was a case under the old Code which contained no provision 
similar to that contained in the present sub-rule (2), and that in view of the recog- 
nition in the present sub-rule (2) of the Court's discretion in the matter of issuing 
notice there was no longer any question of want of jurisdiction.^® The matter came 
up before a Full Bench of the same High Court which finally laid down tliat a sale 
held under the circumstances mentioned above was void for loant of jurisdiction and 
not merely voidable}^ I'his view was affirmed by another Full Bench of the same 
High Court in Kanchamalai v. Shahaji Baja^^ in which it was hold that even if the 
judgment-debtor died after the property had been attached and ordered to be sold, the 
absence of notice to the legal representative under this rule would render the sale void. 

Thus, it may now be taken as well settled that in cases of a total omission to 
issue a notice under the rule the sale is absolutely void and not merely voidable. 
It is immaterial whether the property sold is immovable or moveable.^® Nor is it 
material whether the purchaser is the decree-holder himself or a stranger.^® Tlie 
Nagpur High Court has, however, held in the undermentioned case'® that the failure to 


in insolvent — Execution proceedings Ix^como 
nullity alter adjudication — Purchaser gets no 
interest unless OfEcial Assignee made party to 
execution.)] 

8. (’28) AIR 1928 All 74 (70) ; 49 All 830. 

(’32) AIR 1932 Cal 381 (381). 

(’33) AIR 1983 Posh 41 (43). 

(’33) AIR 1933 Pesh 71 (72). 

(’16) AIR 1915 Cal 268 (270). 

(*18) AIR 1918 Cal 913 (915). 

(’17) AIR 1917 Cal 728 731) ; 44 Cal 964. 

(’16) AIR 1915 Cal 636 (639). 

(*19 AIR 1919 Cal 1096 (1090). 

(*18) AIR 1918 Cal 171 (172). 

‘ 21) AIR 1921 Cal 609 (610, 611). 

26) AIR 1926 Gal 639 (639, 640). 

28) AIR 1928 Gal 60 (62) : 56 Cal 96. 

(’30) AIR 1930 Cal 848 (349). 

’31) AIR 1931 Cal 555 (556) : 68 Cal 825. 

(’21) AIR 1921 Nag 126 (127). 

(’21) AIR 1921 Pat 146 (147) ; 6 Pat L Jour 319. 
(An irregularity in the service of process is quite 
different thing from the absence of the issue of 
any such process.) 

(’32) AIR 1932 Pat 199 (201) : 11 Pat 241. (A 
notice upon legal representative of a deceased 
judgmont-debtor to show cause why he should 
not be substituted for the judgmont-debtor is not 
a proper notice under 0. 21 B. 22. It should call 
upon him to show cause whv the deoreo should 
not be executed against him.) 

(’29) AIR 1929 Bang 161 (101) : 7 Bang 110. 

(’31) AIR 1981 Gal 655 (556) : 58 Gal 1013. (Where 
there are several legal representatives against 
whom exeoution is sought and only some of 
them are not served with notice under 0. 21 


B. 22 and the sale is held, it is without jurisdic- 
tion only with respect to the shares of tho legal 
representatives not served and can bo set aside 
only to that extent.) 

(’33) AIR 1933 Rang 52 (68) : 11 Rang 79. (Notice 
implied.) 

[See also (*34) AIR 1934 Pat 211(212). (Judgment- 
debtor major at the time of service but treated 
as minor — No service as major'— There is irre- 
gularity in service — So also when no attempt is 
made to serve on minor after unsuccessful 
attempt to servo on natural guardian.)] 

9. (’21) AIR 1921 Mad 523 (523). 

(*24) AIR 1924 Mad 130(132) ; 47 Mad 63. (N. 
This case has been overruled i»y AIR 1936 Mad 
205 (F B).) 

also (’17) AIR 1917 Mad 42(43). (Sale vitiated 
by grave and material irregularity — Suit to sot 
aside the sale lies.)] 

10. (’22) AIR 1922 Mad 93 (95) : 45 Mad 875. 

11. (’24) AIR 1924 Mad 431(436):47 Mad 288 (FB). 
[See also (*29) AIR 1929 Mad 609 (611). 

(’33) AIR 1933 Mad 224 (224). (One of several 
legal representatives of deceased judgment-debtor 
not served — Application by him to set a.sidcsale 
— Sale is invalid only to the extent of the appli- 
cant’s share and not in its entirety.) 

12. (’86) AIR 1936 Mad 206 (214, 219) : 69 ^lad 
461 (FB). (AIR 1924 Mad 130, Overruled.) 

13. (*94) 21 Cal 19 (22). (Where the pro^wrty sold 
was an elephant.) 

14. (*81) 6 Cal 103 (105, 106). 

(’17) AIR 1917 Cal 728 (731) : 44 Cal 954. 

^ AIR 1921 Cal 609 (610, 611). 

(’81) 8 All 424 (426). 

(’94) 21 Cal 19 (21, 23). 
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0. 21 R. 22 bring the legal representative of the judgment-debtor on the record does not necessarily 
Rotes 6*6 make the proceedings in execution a nullity. It is submitted that the decision is not 
correct. 


However, the only object of the rule is to give the person concerned an 
opportunity to show cause against execution. Consequently, if, though no notice is 
served, he appears and contests the application^^ or if ho was served with a notice 
under Kule 66 and was thus aware of the application pending against him,^^ the object 
of the rule is achieved and the proceedings are valid. It has been hold by the Judicial 
Commissioner's Court of Oudh^® that the omission to issue notice under this rule does 
not render the sale in execution of a mortgage decree void, inasmuch as the jurisdiction 
to sell the property is derived from the decree itself and not by reason of the notice. 
See also the undermentioned casos.^® 


6. Notice to wron^ person. — In Malkarjun v. Narhari^^ their Lordships of 
the Privy Council held that if a notice is, as a fact, issued but served on a wrong 
person and on the objection of the latter the Court decides that he is the right legal 
representative, it acts only in the exercise of jurisdiction and the sale is only voidable. 
In such cases the proper legal representatives are equally bound by the execution 
proceedings though they were not parties thereto.^ Similarly, where, owing to the fact 
that both the decree- liolder and the Court are not aware of the true age of the 
judgment-debtor, a notice is issued to a major judgment-debtor as if he were a minor, 
the issue of such notice only amounts to an irregularity and no question of jurisdiction 
arises.^ But if the decree-holder was aware of the proper legal representatives and 
deliberately gets notice served on a wrong person and there is no adjudication by 


17 . (*31) AIR 1981 Cal 47G (478). 

(•29) AIR 1929 Pat 79 (80) : 7 Pat 790. 

(»69) 11 Suth W R 329 (329). 

(•86) AIR 1936 Mad 99 (100). (AIR 1931 Cal 476, 
Followed.) 

[See also (•32) AIR 1932 Pat 244 (246, 246). 
(Delivery of possession passes possession in spite 
of non-service of notice under this rule.)] 

18 . (’31) AIR 1931 Cal 476 (477, 478). 

(•21) AIR 1921 Lah 384 (385). 

(’38) AIR 1938 Pat 289 (290). 

(•39) AIR 1939 Lah 478 (474). (Notice issued 
under 0. 21 R. 66 and judgment-debtor appear- 
ing and contesting execution proceedings — 
Failure to give notice under 0. 21 R. 22 aud 
omission to record reasons dispensing with notice 
is mere irregularity and does not vitiate* pro- 
ceedings.) 

[See also (’26) AIR 1925 Mad 168 (159). 

(•33) AIR 1938 Rang 62 (58, 54) : 11 Bang 79.] 

19 . CIS) AIR 1918 Ondh 879 (388). 

20. (’39) AIR 1939 Cal 403 (406) : I L R (1939) 
1 Cal 498. (Guardian of minor judgment-debtor 
submitting report that he is not in a position to 
contest execution proceedings and Court accept- 
ing report — Failure to issue notice under this 
rule not material irregularity.) 

(•36) AIR 1935 Cal 608 (506) : 62 Cal 457. (In 
this case, it is assumed that on the insolvency 
of the judgment-debtor, the Official Receiver 
becomes his legal representative to whom notice 
should be given under this rule but it is held 
that failure to give such notice does not render 


the proceedings a nullity when the decree-holder 
was not aware of the adjudication of the judg- 
ment-debtor — It is submitted that the assump. 
tion that the Official Receiver is the legal 
representative of the judgment-debtor is not 
correct.) 

(’88) AIR 1938 Nag 308 (309). (Legal representa- 
tive of judgment-debtor not brought on record-* 
Proceedings are not rendered a nullity, especially 
when legal representative is aware of the proceed- 
ings and makes no objection.) 

Note 6 

1 . (’01) 26 Bom 337 (347,352); 27 Ind App 216 (PC). 
[See also (’88) AIR 1988 Mad 945 (946). (Death 

of j judgment-debtor — Decree-holder in appUoa- 
tion for execution stating certain personas heir 
of judgment-debtor — Court issuing notice on 
that person and adding him to be legal repre- 
sentative though in fact not heir of judgment- 
debtor— Person remaining ex parte throughout 
— Sale of property in execution— Sale held not 
without jurisdiction.) 

(’92 1692 All W N 241 (242). 

(•88) 12 Bom 427 (480). 

(’05) 32 Cal 296 (814, 815): 82 Ind App 28 (P<3).] 
[But see (’10) 6 Ind Oas 88 (40) : 82 All 404.] 

2 . (’26) AIR 1926 Oudh 618 (614). 

(’88) AIR 1988 Fat 872 (874). (Minor legal repre- 
sentative of deceased judgment-debtor — Notioa 
served on wrong person as guardian — Atta(A*« 
ment of properties not without juriadiotion.) 

[See also (’92) 16 Bom 686 (688).] 

3. (*89) AIR 1989 Mad 5 (6). 
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the Court as to who is the legal representative, the sale will be void.*^ 

7. Irregular serYioe of notioe. — The notice issued under this rule must bo 
in accordance with law and must satisfy the requirements laid down in sub-rule (1).^ 
Thus, a day must be specified for the appearance of the person to whom the notice is 
issued^ allowing sufficient time to enable him to come and oppose the application,* and 
the notice must be signed by the Judge or other officer 

But an irregularity in the service of notice is quite different from an omission 
to issue notice, and will not make the subsequent proceedings void.® The judgment- 
debtor or the legal representative will not be precluded from setting up his defence of 
objections at a later stage * The irregularity may also furnish a ground for avoiding 
a sale under Rule 90.^ 

As regards the mode in which service should be effected, it is a matter for the 
Court to determine in every case whetlier there has been sufficient service and it is 
not every departure from the prescribed mode of service that will invalidate the 
service.® 

8. Objection as to notioe, when may be taken. — Since the question of 
the issue of notice is one affecting the jurisdiction of the Court, an objection that no 
notice was issued is entertainable at any time, oven in appeal^ but not if it is likely to 
take the other aide by surprise.* 

But an irregular or insufficient service of such notice is only an irregularity 
and an objection baaed on the ground of non-service or insufficient service should bo 
taken at the earliest possible opportunity.* 


0.21 R.22 
Notes 8-4 


9. More than one notioe, if contemplated by the Rule. — The provisions 
of the rule as to notice are not confined to the f irst execution application. They apply 
to every subseciuent application also.^ The only exception in the latter case is that 
contained in the proviso,* viz, : 

(1) If on a prior execution application an order has been passed against the 
judgment-debtor (or his legal representative), no notice will be necessary on a 


4. (’21) AIR 1921 Bom 385 (887) : 45 Bom 118G. 
(The abovo was tho view of Shah J. — Maclood, 
G. J., hold that tho sale would bo only voidable 
^though if the auction-purchaser had not obtained 
* posBession ho would not bo entitled to get such 
poBseBsion from tho true legal representative.) 
Note? 

1. (’16) AIR 1916 Cal 511 (512, 518). 

2. (’09) 5 lud Gas 400 (410) : 87 Gal 122. 

3. (’28) AIR 1928 Mad 1052 (1054). 

4. (’85) 7 All 506 (508, 509). 

(’86) 8 All 293 (294). (Signature was in initials — 
Though it is proper that the person signing 
should write his name in full yet it was sufficient 
for tho officer to execute tho warrants.) 

5. (*21) AIR 1921 Pat 146 (147) : 6 Pat L 
Jour 819. 

(’34) AIR 1984 Pat 274 (278, 279) ; 18 Pat 467. 

6. (’10) 8 Ind Gas 22 (26) (Gal). 

(’ll) 9 Ind Gas 213 (214) (Gal). 

(’ll) 11 lud Gas 216 (217) (Gal). 

7. (80) AIR 1980 Pat 158 (154). 

8. (*86) AIR 1986 Pat 698 (694). 

Note 8 

1. (’ll) 9 Ind Gas 684 (686) (Cal). 


(’88) AIR 1988 Pat 162 (164). (Objection can be 
taken at any time.) 

{See also (’35) AIR 1935 Rang 42 (43, 44). 
(Objection as to want of notice clearly stated in 
the petition of objection — Advocate pointing 
out wrong provision — Tho point can bo urged 
in appeal and there is no waiver.)] 

2. (’20) AIR 1920 Pat 735 (788) : 4 Pat L Jour 
645. (An execution sale which had bocoine final 
was impeached in tho Appellate Court as a 
uulUty on tho ground that one of the two judg- 
ment-debtors had died and the sale was held 
without notice to his heirs — Hcldt that the 
point not having been taken at any stage of 
the suit and no opportunity having lx)en given 
of showing that the surviving judgment-debtor 
was entitled to represent tho heirs of tho deceased 
it was impossible to say that tho sale was a 
nullity.) 

3. (*74) 21 Suth W R 148 (148). 

[See also (’20) AIR 1920 Cal 530 (630).] 

Note 9 

1. (’25) AIR 1926 Pat 474 (476). 

[Sm liew..er (*29) AIB 1929 Mad 27S (279.i8^] 

2. (’26) AIB 1926 Pat 474 (476) : 6 Pat 1 (I B). 
(Overruling AIR 1924 Pat 111.) 
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subsequent execution application presented within one year after that order, though 
more than one year might have elapsed from the date of the decree.^ * 

(2) If on a prior execution application execution has been ordered to issue 
against the legal representative of a deceased judgment-debtori no notice will be 
necessary (on the ground of the application being one against a legal representative) for 
a subseciuent execution application against the same legal representative. 

Consequently, if the subsequent execution application is presented more than one 
year after the decree and after the last order against the judgment-debtor made on an 
application for execution, notice is necessary.^ It is, however, unnecessary that the 
order should be a subsisting one.^ 

An order directing the execution proceedings to be struck off for the default of 
the decree-holder is not an order “against” the judgment -debtor and hence does not 
furnish a fresh starting point for the calculation of the period of one year under the 
proviso to this rule.^ 

But the rule will apply only to a fresh application for execution. Where the 
proceedings are but a continuation of a prior execution case, no notice of such 
proceedings is necessary.^ Acting on this principle the High Court of Madras® has hold 
that where properties have been attached in a prior execution application and the 
application has been dismissed leaving the attachment subsisting, a subsequent applu 
cation for sale of the property will not require a notice under this rule. 

10. Remedy when property has been sold without ;iotioe under this 
Rule. — When a sale is held without the issue of a notice under this rule, the party 
aggrieved will bo entitled to have the sale declared void and will be further entitled to 
claim damages.^ This he may do by means of an application under Section See 
Note 61 to Section 47. As to the period of limitation for such application, see Note 88 
to Section 47 and the undermentioned cases.® 

11. Date of the decree. — The period of one year is to be computed from the 
date of the decree capable of execution. Thus, if the decree of the first Court is 
affirmed or modified in appeal, the date of the decree is the date of the appellate 
decree. But if the appeal is dismissed for default, the date of the decree is that of the 
decree appealed against.^ 

Where a decree provides for the payment of money in instalments, the period 
of one year should be computed from the date of the decree and not from the date ol 
default in payment of the instalment.® 

12. Motloe, when not neoessary. — The principle underlying the mandatory 
provision of the rule is that the interests which would be affected by the execution 
should be sufficiently represented and that an opportunity should be given for showing 


3. (*18) AIK 1918 Mad 645 (647). 

(’86) 9 Mad 608 (509, 510). (An order for rateable 
distribution is an order within the meaning of 
this rule.) 

(’35) AIR 1936 Cal 856 (867). 

4 . (*25) AIR 1925 Pat 474 (476) ; 5 Pat 1 (P B). 
(Dissenting from AIR 1924 Pat 111.) 

5 . (’80) AIR 1980 Pat 686 (588) : 9 Pat 499. 

6. (’88) AIR 1988 Pat 162 (164 1. 

7 . (’28) AIR 1928 Cal 241 (242). 

(’81) AIR 1981 Bom 425 (427, 428). 

[See also (’10) 7 Ind Gas 19 (21) (Oal).] 

8. (’20) AIR 1920 Mod 1084 (1085) : 48 Mad 67. 

Note 10 

1 . (1866) 8 Snth W R 120 (122). 


2. (’08) 82 Bom 672 (574). 

(’ll) 9 Ind Gas 684 (585) (Gal). 

[See also (’88) AIR 1988 Rang 292(298). (Appli- 
cation to set aside sale on ground of want ol 
notice under this rule is one under S. 47.)] 

3. (’18) AIR 1918 Gal 171 (172, 178). 

(’26) AIR 1926 Pat 897 (898). 

Note II 

1. (’17) AIR 1917 Gal 728 (781) : 44 Oal 964. 

2. (’21) AIR 1921 Lah 884 (886). (The terming 

a quo is the date of the decree and not the date 
of default in paying the instalment which ^ve 
the right to execute the decree.) " 
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oauset if any, against the execution. A notice should, therefore, be iusisted on only to Q, 21 B. 28 
the extent necessary for that purpose. Therefore, in cases falling under clause (a) of Notes 18-d8 
sub-rule (1), no notice need be issued to a judgment-debtor who has no interest in the 
property against which execution is sought.^ And in cases falling under clause (b) of 
sub-rule (1), it is enough if notice has gone to an adult legal representative capable of 
representing the estate; notice to the other legal representatives is not essential.® Nor 
is any notice essential where the legal representative is already a party on tlie record 
though in another capacity.® 

IS, Notice &nd limitation, — By virtue of clause (5), column 3, Article 182 of 
the Limitation Act of 1908, a notice issued under this rule will bo a step-in-aid of 
execution in the case of decrees of Courts other than Chartered High Courts.* For this 
pui’ixjse it is not necessary that the application on which the notice was issued should 
be a bona fide application.® Nor is it material that the application was defective or 
irregular,® or that it was not actually served But it is necessary that the notice 
should have been isstud on an application which was not time-barred.® On the question 
as to the date from which the period of three years is to be computed, there was a 
conflict of views under the Limitation Act of 1877, the High Courts of Allahabad* and 
Bombay^ holding that time should bo computed from the date when the Court ordered 
the notice to issue, the Calcutta and Madras High Courts holding that it should bo 
computed only from the date when the notice was actually issued? The word 


Note 12 

1. (’26) AIR 1926 Cal 86 (86, 87). 

2. (’29) AIR 1929 Mad (282). 

3. (’2,'i) AIR 192.5 Cal 1227 (1228). 

•(’04) 11 Mad L Join 812 (813). 

[See also (’86) AIR 1986 Pat 268 (2.51). (Decree 
against father and son — Son dying before exe- 
cution — Execution taken out against father 
personally and not as heir of son — Notice under 
O. 21 R. 22 is not necessary.)] 

Note 13 

1. (’38) AIR 1938 Mad 553 (655). 

[See also (’88) AIR 1983 Put 658 (601): 13 Pat 86. 
(Issue of a cotnliined notice under this rule and 
Rule 16 is snllicient to save limitation.)] 

3. (’74) 22 Suth W R 164 (165). 

■(’74) 22 Suth W R 484 (484). 

(’74) 22 Suth W R 612 (517) (F B). 

(’75) 23 Suth W B 827 (328). 

The following eases cannot be considered to be 
good law ; 

(’67) 8 Suth W R 306 (307). 

(1865) 4 Suth W R Misc 6 (6). 

■ (’66) 6 Suth W R Misc 97 (97). 

(’66) 6 Suth W R Misc 98 (101). 

(’67 8 Suth W R 268 (268). 

(’68) 9 Suth W R 830 (381). 

(’68) 9 Suth W R 448 (444). 

(’72) 18 Suth W R 193 (194). 

(’78) 19 Suth W R 102 (108). 

3. (’93) 15 All 84 (89) (PB). 

(’33) AIR 1983 Pat 668 (664) ; 18 Fat 86. 

(’09) 3 Ind Css 817 (818) (All). 

(’78) 1 All 675 (680). 

(’81) 3 All 617 (519). 

(’95) 19 Bom 261 (268). 

(’16) AIR 1816 Bom 46 (47). 

(’98) 26 Cal 694 (699) (F B). 


(’05) 2 Cal L Jour 544 (.545). 

(’08) 35 Cal 1047 (1049). 

(’09) 2 Ind Ciis 941 (942) (Cal). 

(’ll) 10 Ind Cas 411 (41‘2) (Cal). 

(’22) AIR 1922 Cal 44 (46). 

(’27) AIR 1927 Lah 106 (107). 

(’94) 17 Mad 76 (77). 

(’08) 31 Mod 68 (70). 

(’08) 18 Mad h Jour 14 (15). 

(’09) 2 Ind Cas 433 (434) (Mad). 

(’14) AIR 1914 Mud 485 (43.5) : 15 Ind Cas 788 
(739) : 87 Mad 281. 

(’98) 11 C P L R 1157 (160). 

(’16) AIR 1916 Oudh 124 (125) : I'J Oudh Cas 17. 
(’32) AIR 1932 Pat 222 (2!i3, 224) : 11 Pat 546. 
('O. 5 ) 1905 Pun Re No. 22, page 94. 

(’ 07 ) 1907 Pun He No. 116, page 534. 

(’lO) 8 Ind Cas 377 (378) (Oudh). 

[But see (’08) 1908 Pun L R No. 125. (Issue of 
notice cannot cure the invalidity of the execu- 
tion application.)] 

4. (’08) 27 Bom 622 (626). 

(’17) AIR 1917 Mad 363 (364). 

[But see (’16) AIR 1916 Oudh 278 (279) : 18 
Oudh Cas 374.] 

5. (’05) 2 All L Jour 67 (68). 

(’78) 3 Cal 618 (521). 

(’78) 2 Mad 1 (3, 6). 

6. (’81) 1881 All W N 120 (120). 

(’90) 1890 All W N 244 (246). 

(’08) 30 All 586 (537). 

7. ( 08) 27 Bom 622 (625). 

(’04) 28 Bom 416 (420). 

8. (’02) 6 Cal W N 656 (667). 

(’06) 4 Cal li Jour 680 (531). 

(’07) 80 Mad 80 (32). 

See also the folloieing cases under the Act of 
1871 ; (’76) 28 Suth W R 196 (195). 

8CPC. 127. 
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0*21 R*22 "issuing" which occurred in clause (6) of Article 179 of the Limitation Act of 1877 
Hots 18 corresponding to Article 182 clause (6) was changed into the word " issue " in the 
Act of 1908 and it was held by the High Court of Bombay® that the effect of the 
change was to give effect to the Calcutta and Madras view. Under the Act of 1908, it 
was held by all the High Courts except the High Court of Allahabad and by the Chief 
Court of Oudh that it is the date of the issue of the notice that is the starting point 
of limitation.^® The Allahabad High Court, and following it the Oudh Chief Court 
were, however, of opinion that the new Act did not make any change in the law. They 
therefore hold the same view as that of the Allahabad High Court before the Act of 
1908.^1 

Article 182 of the Limitation Act of 1908 has now been amended by Act IX of 
1927 by which clauses (5) and (6) of the Article have been amended and substituted 
as follows : 

* ‘Clause 5. (where the application next hereinafter mentioned has been made) the date of 
the final order passed on an appUcatimi made in accordance with law to the proper Court for 
execution, or to take some step-in-aid of execution of the decree or order, or 

Clause 6. (in respect of any amount recovered by execution of the decree or order, which the 
decree-holder has been directed to refund by a decree passed in a suit for such refund) the date of 
the last-mentioned decree, or, in the case of an appeal therefrom, the date of the final decree of 
the Appellate Court or of the withdrawal of the appeal, or** 

Under the present Act, as amended, therefore, the time is to be computed from 
the date of the jinal order passed on such an application. Where no notice has been 
issued at all, a mere order for issuing notice will not, however', be a step-in-aid of 
execution.^® 

In respect of decrees of Chartered High Courts the limitation for execution is 
prescribed in Article 183 of the Limitation Act. The said Article makes no specific 
mention of a notice under this rule, but it contains a provision that such decrees may 
bo executed within 12 years from the date when they have been ''revived*' The term 
"revivor" has nowhere been defined. It was introduced on the basis of the English 
Common Law Practice (which prevailed in the Supreme Courts of India) under which, 
if a writ of execution was not served out within a year and a day, it was necessary to 
revive the decree by a process known as scire facias. Till then the decree would be in 
a "dormant" condition. It will have to be "revived" so as to be made executable. The 
"revivor," therefore, consists in getting a declaration recorded that execution is intended! 
to be enforced under the decree. 

The question, therefore, is whether a notice under this rule will operate as a 
"revivor." In this connection it has been held that an order for execution made after 
the issue of a notice under this rule will operate as a revivor.^® It is important to note 
that to constitute a revivor the following three conditions must be satisfied, viz, — 


(*76) 24 Suth W R 227 (227). 

(*76 25 Suth W R 249 (249 . 

(*76) 25 Suth W R 646 (647). 

9. (’16) AIR 1916 Bom 167 (167) : 42 Bom 558. 

10 . (*18) AIR 1916 Bom 167 (167) ; 42 Bom 668. 
(*20) AIR 1920 Cal 22 (24). 

(*16) AIR 1916 Pat 467 (467) : 8 Pat L Jour 265. 
(Following AIR 1916 Pat 205.) 

[See also (*17) AIR 1917 Mad 368 (864).] 

[But (*14) AIR 1914 Gal 760 (761).] 

11 . (*18) AIR 1916 All 168 (184) : 40 All 680. 
(*19) AIR 1919 Oudh 870 (371) : 22 Oudh Cas 82. 

(By analogy.) 


[But tee (*10) 8 Ind Gas 877 (878) : 18 Oudh 
Gas 208. (Date of issue of notice was held to be 
starting point of limitation.)] 

12. (*99) 28 Bom 85 (86). 

*10) 6 Ind Gas 746 (748) : 18 Oudh Gas 90. 

*16) AIR 1916 Oudh 278 (279) : 18 Oudh Caa 
874. 

13 . (*04) 26 All 861 (864). 

(•81) 6 Cal 504 (511). 

*98) 20 Gal 551 (658, 559). ^ . 

I ’97) 24 Cal 244 (247). 

I ’09 1 Ind Cas 168 (178) : 86 Oal 648. v: 

I ;’09) 4 Ind Cas 402 (408) (Oal). . : 
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(1) There must be an application for execution. An application for transmission 
of decree is not enough.^^ 

(2) There must be an order for execution passed on the application. The mere 
fact that an application has been made and notice has been issued to the judgment, 
debtor is not enough.^® 

(3) The said order for execution should have been passed after the issue of a 
notice under this rule.^® If there were several judgment-debtors and notice under this 
rule was issued to only one or some of them, there will be a revivor only against them 
and not against the other judgment-debtors.^^ 

See also Note 10 to Art. 183 in the Authors' Commentaries on the Limitation Act. 

13a. Failure to show oause why decree should not be executed — Effect. 

— See Note 23 to Section 11 ante^ and the undermentioned cases.^ 

14. Court executing the decree. — The rule provides that the notice shall be 
issued by “the Court executing the decree.” The expression will include the Court to 
which the decree has been transferred for execution. In cases, therefore, whore the 
decree is transferred for execution, the transferee Court can, and in fact is the only 
Court competent to issue the notice.^ 

But an application to execute against the legal representatives has to be made 
to the Court which passed the decree.* In such cases, therefore, the application will be 
made to the Court which passed the decree but notice under the rule will be issued by 
the transferee Court.* 

15. ReYiYor of deoree by notioe to one judgment-debtoF. — Vide under 
Note 13 above. 

16. Sub-Fule (2). — The mandatory character of the rule is not in any way 
abrogated by sub-rule (2).^ The sub-rule gives a discretion to the Court to dispense 
with the notice under certain circumstances.* If such notice is dispenr^ed with, the 

(*16^ AIK 1916 Gal 488 (494) : 48 Cal 903. 

(’84 7 Mad 540 (542, 543). 

(*90) 17 Cal 491 (497). (But if such order ilsolf is 
made out of time, then there can be no revivor.) 

14. (’ll) 11 Ind Gas 216 (217) (Cal). 

. [See also (’16) AIR 1916 Cal 488 (491, 492) : 43 

Cal 903 (PB).] 

15. (’03) 80 Cal 979 (982). 

(’25) AIR 1925 Cal 668 (670). 

16. (’09) 4 Ind Gas 306 (306) : 33 Mad 187. 

17. (’16) AIR 1916 Mad 1038 (1089, 1040) : 38 
Mad 1102. 

(’18) AIR 1918 Mad 513 (513) : 40 Mad 1127. 

Note 13a 

1. (’85) AIR 1935 Cal 306 (307). (Pailuro of 
judgment-debtor to appear on date fixed in 
notice under R. 22— Court ordering notice 
under R. 66 and fixing a certain date — Judg- 
ment-debtor appearing on such date and object- 
ing that decree was barred by limitation— Held 
that as period of limitation for appeal or review 
against the previous order against the judgment- 
debtor had not expired the Court could go into 
his objection.) 

(’84) AIR 1984 Peidi 64 (67). (Court proceeding 
to execute declaratory decree — Failure of judg- 
ment-debtor to appear and object in answer to 
notice under this rule is not a bar to his raising 


objection subsequontly as Court’s action is 
without jurisdiction.) 

Note 14 

1. (’08) 12 Cal W N 807 (899). 

(*18) AIR 1918 Mad 680 (584, 585): 40 Mad 1069 
(PB). 

(’10) 8 Ind Cas 22 (25) (Gal). 

(’22) AIR 1922 Cal 3 (4). 

(’25) AIR 1925 Oudh 448 (450): 28 Oudh Gas 330. 

2. (’03) 18 Bom 224 (226). 

(’25) AIR 1925 Oudh 448 (450) : 28 Oudh Cas 330. 
’12) 17 Ind Cas 293 (294) (Mad). 

(’07) 17 Mad L Jour 300 (301). (But objection to 
the jurisdiction of the transferee Court bringing 
on record the legal representative may be waived 
by the legal representatives.) 

3. (’05) 28 Mad 466 (469) (PB). 

Note 16 

1. (’28) AIR 1928 Gal 60 (62) : 55 Cal 06. 

(’24) AIR 1924 Mad 431 (486): 47 Mad 288 (PB). 
(Effect of sub-rule 2 is not to make issue of notice 
a matter not pertaining to jurisdiction but gives 
Court a special power to dispense with issue of 
notice in the exceptional cases specified.) 

(’36) AIR 1936 Mad 205 (207) : 59 Mad 461 (PB). 
(Do.) 

2. (*88) AIR 1988 Cal 660 (561). 


0.21 R.2a 
Not68 18~18 
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PROCEDURE AFTER NOTICE 


0.81 R.28 
Notes 16-17 


0.81 R.a8 


reasons should be recorded.’ The Rangoon High Gourt^ is of opinion that the omission 
to record reasons is not a more irregularity but a defect which goes to the very root 
of the proceedings and renders them void for want of jurisdiction. The Bombay,’ 
Calcutta,® Madras/ Patna® and Oudh® Courts have, however, held that such omission 
will be a mere irregularity and that the proceedings will not be totally invalid merely 
by reason of the omission. The rule as amended by the Lahore High Court expressly 
provides that a failure to record reasons is only an irregularity not affecting 
jurisdiction.^® 

17. Appeal. — An order on a question of notice under the rule will come 
under Section 47 and is, therefore, appealable as a decree.^ But an order of arrest 
without notice is not a final order and is not, therefore, appealable.’ Even in such 
cases the High Court will interfere in its revisional jurisdiction in extreme cases.® 

An order allowing or refusing an application to set aside a sale for want of a 
notice under the rule comes under Section 47 and is, therefore, appealable as a decree.® 


R. 23. [S* 249.] (1) Where the person to whom notice 
Procedure efur icnie is issued Under the last preceding rule does not 
of notice. appear or does not show cause to the satis- 

faction of the Court why the decree should not he executed, the 
Court shall order the decree to be executed. 

(2) Where such person offers any objection to the execution 
of the decree, the Court shall consider such objection and make 
such order as it thinks fit. 

[1877, S. 249; 1859, S. 247. See 8s. 38, 47, 51 and Rr. 24 and 
57 below.] 

Synopsis 


1. Scope of the Rule. 

2. **The Court thall consider such objection.’* 

3. Appeal. 


Other Topics ( miscellaneous) 

XxMution without objoction — Kffcct. Seo Note 1. Fonn of objection end non -veriflcation. SeeNoteS* 


<’85) AIR 19SS Cal 126 (126). (iTudgment-dobtoc 
in previous execution application objecting to 
execution in answer to notice under this rule — 
Notice may be dispensed with in second ap^i* 
cation.) 

3. (’18) AIR 1918 Mad 646 (647). 

4. (’29) AIR 1929 Kang 161 (161) : 7 Bang 110. 

(’85) AIR 1986 Rang 42 (48). 

5. (’82) AIR 1982 Bom 609 (611). (“No reason 
to issue notices’’— Held sufficient compliance.) 

6. (’81) AIR 1981 Oal 448 (444) ; 68 Cal 940. 

7. (’24) AIR 1924 Mad 481 (486): 47 Mad 288 (FB). 

(’29) AIR 1929 Mad 718 (719). 

8. (’86) AIR 1986 Pat 87 (38). (Warrant of at- 
tachment issued without notice under 0.21, 


R. 22 (1), C. P. C. — Reasons not recorded under 

0. 21 B. 22 (2)— Warrant is not illegal.) 

9. (’24) AIR 1924 Oudh 120 (120) : 26 Ondh Oas 
288 

10. 089) AIR 1989 Lah 478 (474). 

Net. 17 

1. (’26) AIR 1926 Pat 897 (897). 

(’26) AIR 1926 Cal 688 (689, 640). 

2. (’29) AIR 1929 Mad 718 (720). 

3. (’29) AIR 1929 Rang 161 (162) : 7 Bang 119. 

4. (’08) 82 Bom 672 (674), 

(’12) 40 Cal 45 (49). 

(’24) AIR 1924 Mad 481 (482) : 47 Mad 2S8(FB). 
(’21) AIR 1921 Pat 146 (149) : 6 Pat L Jour 0 . 
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1. Scope of the Ralet — If the person to whom notice is issued under Hule 22 
does not appear and show oauso against execution, the Court is bound to order 
execution. Thereupon such person will be concluded and bound by the order and cannot 
go behind it.^ If, however, the execution application is subsequently dismissed under 
Buie 57 of this Order, the dismissal has been held to have the effect of vacating the 
previous order for execution.^ 

If, on the day fixed, neither party appears, the application can be dismissed.® 

2. ‘‘The Court shall consider such objection.” — If the person to whom the 
notice is issued appears and offers objections, the Court is equally bound to consider 
those objections.' There is no particular form in whicli the objections are to be 
presented and, if in writing, they need not be verified.® 

Such objections should, however, go to the root of the executability of the 
decree,® and not be merely formal or immaterial ones which do not prevent execution,^ 
for, apart from considering whether the decree is executable or not, the executing 
Court cannot go behind the decree. See Section 38, Note 8. 

3. Appeal. — An order allowing or refusing execution under this rule is 
appealable as a decree.' 


Process fob execution 


ProccM for execution. 


R. 24. [Ss. 250, 251, para. When the preliminary 

measures (if any) required by the foregoing 
rules have been taken, the Court shall, unless 
it sees cause to the contrary, issue its process for the execution of 
the decree. 


(2) Every such process shall bear date the day on which it 
is issued, and shall be signed by the Judge or such officer as the 
Court may appoint in this behalf, and shall be sealed with the seal 
of the Court and delivered to the proper officer to be executed. 


Order 21 Rule 23 Note 1 

1. (*76) 23 Suth W R 310 (311). 

(’06) 2 Cal L Jour 499 (603, 504). 

(’09) 1 Ind Cas 284 (285) (Cal). 

(*22) AIR 1922 Oudh 117 (118) : 25 Oudh Gas 13. 
(Where in the course of a previous execution 
proceeding, it was open to the judgment-debtor 
to plead limitation, but he failed to do so, he 
would be precluded from raising the same in a 
subsequent application which is within time 

CwjAIR mi : n Pat 480. 

2. (’16) AIR 1916 Mad 886 (886). 

3. (’96) 20 Bom 641 (642). 

Note 2 

1. (’10) 5 Ind Gas 546 (547) (All). 

(*67) 8 Suth W B 200 (200). 

(*70) 14 Suth W R 165 (156). 


(’95) 22 Cal 568 (501). (Even though the legal re- 
presentative objects to the power of transferee 
Court to issue such notice.) 

2. (’67) 8 Suth W R 200 (200). 

3. (’86) 8 All 377 (380). 

4. (’97) 21 Bom 314 (317). (Or that a judgment- 
debtor had died after hearing but before judg- 
ment.) 

See (’91) 13 All 348 (344). (That decree did not 
correctly represent the amount as per judgment 
—Only a defect in drawing up decree.)] 

Note 3 

1. (’ll) 9 Ind Cas 760 (700) (Mad)* 

’88) 11 Mad 130 (132). 

(’ll) 9 Ind Cas 828 (828) (Lah). (But order o£ a 
Court that no warrant of attachment should 
issue before a certain date is not appealable as 
no order in execution had been made.) 


0.21 R.23 
Notes 1-3 


0.21R.2« 
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PHOCESS FOB EXECUTION 


0,21 R,2< 
Note 1 


In every such process a day shall be specified on or 
before wMch it shall be executed. 


[1877, Ss. 250, 251 (1), 343; 1859, Ss. 221, 222. Cf. R. S. C., 
0. 42 Rr. 14 and 16. See S. 51.] 


Local Amendments 

ALLAHABAD 

After the words at the end of sub-rule (3) **be executed/* add the words **and 
a day shall be specified on or before which it shall be returned to Court." 

BOMBAX 

Add the following proviso to sub-rule (2) : 

"Provided that a First Glass Subordinate Judge may, in his special jurisdiction, 
send a process to another subordinate Court in the same district for execution by the 
proper ofl&cer in that Court.** 

CALCUTTA 

Add the following to sub-rule (3) : 

"and a day shall also be specified on or before which it shall be returned to the 

Court.** 

MADRAS 

Delete the full stop at the end of sub-rule (3) and add the following words : 
**and A day shall be specified on or before which it shall be returned to Court.** 

NAGPUR 

In sub-rule (3), for the word ''executed,** substitute the words "returned to the 
Court.** 

OUDH 

In sub-rule (3) after the words at the end of the sub-rule, "be executed**, add 
the words "and a day shall be specified on or before which it shall be returned to 
Court.** 


RANGOON 


In sub-rule (3), add the following : 

"and a day shall also be specified on or before which it shall be returned to the , 


Court." 


SIND 

Add the following proviso to sub-rule (2) : 

"Provided that First Glass Subordinate Judge may, in his special jurisdiction, 
send a process to another Subordinate Court in the same district for execution by the 
proper officer in that Court." 


1. '‘Shall issue process." 

2. "ShaU be sealed." 

3. Delegation of authority to execute, 

if can be made. 


4. Arrest or attachment without warrant. 

5. "Shall be signed." 

6. "A day shall be specified on or before 

which it shall be executed." 

7 . Application of the Rule to Revenue Courts. 


Other Topics ( miscellaneous) 

Presumption as to authority to sign and onus. "Unless it sees cause to the contrary." See 
See Note 6. Note 1. 

1. **BhaU Issue process.’* — If the preliminary measures prescribed by the 
previous^ rules have been taken, the Court is teund to issue process and cannot re&iie 
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to do so, unless **ifc sees cause to the contrary** such as the judgment-debtor being 
entitled to a right to set-off, or the applicant asking for simultaneous execution.^ 

In the absence of any such cause the Court cannot refuse issue of process.^ 
The fact that a previous execution application proved infrucfcuous will not justify such 
a refusal.® 


2. “Shall be sealed.” — Every process issued under this rule shall be sealed. 
The provision is mandatory and without the seal the process will be invalid and 
its execution illegal.^ Resistance to the execution of such a process will therefore 
constitute no offence.® 


3. Delegation of authority to execute, if oan be made. — The rule only 
says that the process shall be delivered to the proper officer to be executed. It is not 
necessary that the “proper officer** should himself execute the process,^ and there is 
nothing to prevent his delegating a subordinate of his to execute the process.® But a 
process issued to a bailiff cannot be executed by a nazir.® 

4. ArreBt or attachment without warrant. — An officer effecting an arrest 
or attachment should have the warrant in his possession, otherwise the arrest^ or 
attachment® will be illegal. 

5. “Shall be signed.” — A process issued under this rule which is not signed by 
the Judge is illegal.^ If, however, any other officer of the Court is specially authorized 
in this behalf, it is enough if it is signed by him.® Such authority should bo in writing 
and kept in the Court.® If, however, such process is signed by a sheristadar “by order,*' 
the presumption will be that he was authorized in this behalf,"^ and the onus of show- 
ing that he had no such authority will bo on the party who denies the authority.® 

6. “A day shall be speoified on or before which it shall be executed.” — 

A warrant which does not specify the date on or before which it is to be executed is 
invalid and its execution is illegal.^ 

If such date is specified the process should be executed on or before that date ; 
its execution later is illegal.® 


Order 21 Rule 24 — Note 1 

’84) 10 Cal 817 (819). 

*97) 1897 Pun Re No. 57, p. 252. 

•71) 17 Suth W R 165 (168). 

Note 2 

1. (’19) AIR 1919 Fat 404 (405) : 8 Pat L Jour 
686 . 


(’85) AIR 1985 All 214 (215) : 57 All 660. 

2. (’26) AIR 1926 Pat 287 (238, 239) : 5 Pat 216. 

Note 3 

1. (*95) 22 Cal 696 (604, 606). 

2. (*84) 6 All 885 (888). 

(’82) AIR 1982 All 227 (227). 

*95) 22 Cal 596 (608). 

*95) 22 Cal 759 (761). 

I *10) 5 Ind Cas 409 (410) : 87 Cal 122. (But a 
warrant under S. 45 of the Chaukidari Act can- 


not be delegated.) 

3. (’16) AIR 1916 Pat 272 (272) : 1 Pat L Jour 
550. 


Note 4 

1. (*88) 5 All 818 (821). 

2. (’05) 27 All 258 (269). 

Note 5 

1. (’85) 7 All 506 (509, 610) (PC). (Execution 


sale was set aside.) 

(’35) AIR 1985 All 214 (215) : 67 All 660. (Process 
signed by amin but not bearing seal of Court — 
Attachment is illegal — Hence removal of such 
property is not offence.) 

2. (*02) 6 Cal W N 846 (846, 847). 

(’86) 8 All 298 (294). (The signature may be 
confined to the initials.) 

(’20) AIR 1920 All 51 (52). (Signature by peshkar 
who was not authori7.ed.) 

3. (’87) 1887 All W N 42 (42). 

4. (’28) AIR 1928 Cal 584 (586). 

5. (’19) AIR 1919 Pat 404 (405) : 8 Pat L Jour 

686 . 


Note 6 

1. (*10) 5 Ind Cas 409 (410) : 87 Cal 122. 

(*16) AIR 1916 pat 272 (278) : 1 Fat L Jour 550. 
(’84) AIR 1934 All 1016 (1017). (Resistance to 
execution of warrant in such case is not an 


offence.) 

*84) 10 Cal 18 (19). 

' 81 Cal 424 (426, 427). 

19 Ind Cas 706 (706) : 40 Cal 840. (But a 
warrant issued by the Court to be executed by 
bailiff endorsed by the nazir to a peon with a 


0.21 R.2< 
Notes 1*6 
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0.21 R.ai 
HoteB 6-7 


0.21 B.a5 


If the time has been extended, the extended date should be specified ; otherwise 
the execution of the process will be illegal.^ 

Under the rule as amended by the High Court of Allahabad a date has to be 
fixed also for the return of the process. When it is so fixed the process cannot be 
executed after that date."^ 

7. Application of the Rule to Revenue Courts.— The provisions of this rule 
have been held to apply to warrants issued under Section 131 of the Central Provinces 
Land Bovonue Act.^ 


R. 215. [Ss. 343 and 251, last para.] (1) The officer 
Endorsement on entrusted with the execution of the process shall 
process. endorsc thereon the day on, and the manner in, 

which it was executed, and, if the latest day specified in the process 
for the return thereof has been exceeded, the reason of the delay^ 
or, if it was not executed, the reason why it was not executed, and 
shall return the process with such endorsement to the Court. 

(2) Where the endorsement is to the effect that such 
officer is ‘unable to execute the process, the Court shall examine 
him touching his alleged inability, and may, if it thinks fit, 
summon and examine witnesses as to such inability, and shall 
record the result. 


[1877, S. 251, last para.; 1859, 8. 222, last para.] 


Local Amendments 

ALLAHABAD 

Substitute the following for paragraph (2) : 

**(2) Where the endorsement is to the effect that such officer is unable to . 
execute the process, the Court may examine him personally or upon affidavit touching 
his alleged inability, and may, if it thinks fit, summon and examine witnesses as to 
such inability and shall record the result.” 


MADRAS 

(1) , Substitute the following in the place of the present sub-rule (2) : 

“(2) Where in the case of a decree for the payment of money the process id 
not executed owing to the decree having been satisfied, such officer shall also obtain 
an endorsement on the process to that effect signed by the decree-holder and attested' 
by two respectable witnesses who can identify the decree-holder.” 

( 2) . Add the following as sub-rule (3) : 

”(3) Where the endorsement of such officer is to the effect that he is unable 


direction to execute it at a date earlier than 
that fixed by the Court and executed by the 
peon between the two dates is executed rightly.) 

3. (UO) 6 Ind Cas 409 (410) : 87 Gal 122. 

4 . ('88) AIR 1988 All 46 (47) : 56 All 119. 


Note 7 

1. ('24) AIR 1924 Nag 68 (69) : 10 Nag L R 188. 
(Where the date fixed for the return had already 
expired on the day the. procesB-server w^t tO; 
execute it he was not actmg in the execution of 
his duty.) 
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to ex^ute the process, the Court shall examine him or cause him to be examined by 
any other Court touching his alleged inability, and may if it thinks fit, summon and 
examine witnesses as to such inability, and shall record the result. 

Provided that an examination of the officer entrusted with the execution of 
a process by the Nazir or the Deputy Nazir under the general or special orders of the 
Court shall be deemed to be sufficient compliance with the requirements of this clausa. 

Where the inability to execute the process is stated to be duo to the satisfaction 
of the decree and such satisfaction has been endorsed on the process as mentioned in 
sub-rule (2) above, the Court shall issue notice to the decree-holder to show cause on 
a day to be fixed by the Court, why such satisfaction should not be recorded as 
certified ; and if, after service of such notice, the decree.holder fails to show cause why 
the satisfaction should not be recorded as certified, the Court shall record the same 
accordingly. 

A record of satisfaction under the provisions of this sub-rule shall have the 
same effect as one under the provisions of Order 21 Rule 2, sub-rule (2).*' 

OUDH 

For the existing sub-rule (2), substitute the following : 

"(2) Where the endorsement is to the effect that such officer is unable to 
execute the process, the Court may examine him personally or upon affidavit touching 
his alleged inability, and may, if it thinks fit, summon and examine witnesses as to 
such inability, and shall record the result.** 

Synopsis 

1. ‘‘Officer entruited with the execution.** 

2. Delegation of process. See Note 3, Rule 24. 

3. Proof of execution. 

1. Officer entrusted with the execution/’ — The ''Officer entrusted with 
execution*’ is the peon who himself executed the process and not the Nazir.^ 

2. Delegation of prooess. — Seo Note 3, Rule 24. 

3. Proof of execution. — The report of the Nazir regarding execution of 
process is by itself not evidence. It must be proved like any other documentary 
evidence.^ 


When Court may 
stay execution. 


Stay of execution 

R. 26. [Ss. 239, 240.] (1) The Court to which a decree 
has been sent for execution shall, upon sufficient 
cause beii^ shown, stay the execution of such 
decree for a reasonable time, to enable the judgment-debtor to 
apply to the Court by which the decree was passed, or to any Court 
having appellate jurisdiction in respect of the decree or the execu- 
tion thereof, for an order to stay execution, or for any other order 


Order 21 Rale 2S — Note 1 

1. (’18) lOInd Gas 706 (707) : 40 Cal 840. 

Note 3 

1. (’81) 7 Oal 84 (86). 

(1868) 8 Bath W B Miio 11 (16). 


^ 1864 Suth W B (Gap) Miso 9 (9). 

4SuthWBMi80 4(.5). 

(’66) 6 SathW B Aot X 92 (98). 

(’68) 10 Rntb W R 8 (4). 

(’60) 12 Sath W B 866 (866). 

(’72) 18 Suth W B 197 (197). 


0.2lR.aS 

Notes 1-S 


o.ais.a 6 
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‘O.il B*26 relating to the decree or execution which might have been made by 
such Court of first instance or appellate Court if execution had 
been issued thereby, or if application for execution had been 
made thereto. 

(2) Where the property or person of the judgment-debtor 
has been seized under an execution the Court which issued the 
execution may order the restitution of such property or the dis- 
charge of such person pending the result of the application. 

(3) Before making an order to stay execution or for the 

restitution of property or the discharge of the 
•eeuru”fMm/OTl^ judgment-dobtor, the Court may require such 
security from, or impose such conditions upon, 
the judgment-debtor as it thinks fit. 

[1877, Ss. 239, 240; 1859, Ss. 290, 291. Cf. R. S. C., 
0. 42 R. 17 cl. (b). See Ss. 42 and 47.] 

Local Amendments 

ALLAHABAO 

For the words "the Court may” read the words "the Court shall, unless good 
cause to the contrary is shown,” in sub-rule (3). 

CALCUTTA 

In sub-rule (3) cancel the words “the Court may require such security from, or 
impose such conditions upon the judgment-debtor as it thinks fit” and substitute there- 
for the following words : 

' "the Court shall require security from the judgment-debtor unless sufficient 
cause is shown to the contrary.” 

LAHORE 

For the words "the Court may” substitute the words "the Court shall, unless * 
sufficient cause is shown to the contrary,” in sub-rule (3). * 

NAGPUR 

In sub-rule (3), for the word "may” substitute the words “shall, unless good 
cause to the contrary is shown.” 

N.-W. F. P. 

In sub-rule (3) for the words "the Court may” substitute the words “the 
Court shall unless good cause to the contrary is shown.” 

OUDH 

In sub-rule (3) for the words "the Court may” read the words "the Court sheJl, 
nnless good cause to the contrary is shown.” 

PATNA 

In sub-rule (3) substitute the words "shall, unless sufficient cause is shown to 
the contrary,” for the word “may.” 

RANGOON 

In sub-rule (3), /or the word "may” the words “shall, unless sufidoient catHe ii 
shown to the contrary” shall be i-v 
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1. Scope of the Rule. 

2. Appeal. 

Other Topics ( miscellaneous) 

Povers of transferee Court. See Note 1. Sub-rule (3). See Note 1. 

!• Scope of the Rule# — Under Section 42 ante the Court executing a decree 
sent to it has the same powers in executing such a decree as if the decree had been 
passed by itself. But such Court cannot question the legality of the order under which 
the decree was sent to it for execution, nor can it decide the question whether the 
decree was barred by limitation on the date of the order. See Section 42, Note 1, ante. 
Such question can properly be dealt with only by the Court which passed the 
decree and, therefore, to enable the judgment-debtor to apply to such Court for an 
order in respect of the decree which is sought to be executed, the Court to which a 
decree is sent for execution may order stay of execution under this rule.^ 

Thus, the executing Court may order stay of execution — 

( i) to enable the judgment-debtor to get the decree amended 

( ii) to enable him to show that the decree is satisfied,^ or is not existing ^ 

( Hi) to enable him to get the decree passed ex parte against him set aside 
(iv) to enable him to get the decree passed against him set aside on the 

ground that it was obtained by fraud 
fv) for deciding if the decree is barred.^ 

An order for stay of execution under this rule can only be passed on the 
application of the judgment-debtor and no stay can be granted on the application of 
third parties or of the decree-holder,^ 

Under sub-rule (3) of this rule, the Court may impose conditions or require 
security, as it thinks fit, before directing stay of execution.® 

A Court to which a decree has been sent for execution has no power to refuse to 
oxecute the decree even for a short period except in the circumstances set out in this 
rule.^® 

Under Section 265 (3) of the Chota Nagpur Tenancy Act (VI of 1908), the 
provisions of the Code relating to stay of execution apply to proceedings referred to in 
that Section. 

2. Appeal. — An order directing security under sub-rule (3) is not an order 
determining the rights of parties and is not therefore appealable as a decree under 
Sections 47 and 96.^ See also Note 44 to Section 47, ante, \ ; 


0.21 R.26 
Notes 1-2 


Order 21 Rule 26 — Note 1 

1. ('80) 6 Oal 786 (787). 

<*76) 28 Suth W R 164 (165). 

{See also (’87) AIR 1987 Rang 477 (479) : 1987 
Rang L R 287. (Court to which decree is sent 
for execution cannot itself determine question 
as to validity of order of Court passing decree— 
This rule is designed to meet such cases.)] 

2. (’89) 1889 Pun Re No. 78, p. 294. 

(’87) 1887 Pun Re No. 61, p. 121. (Where the 
judgment contained a provision for ^yment of 
the amount due by instalment but the decree 
was silent.) 


3. 

4. 
B. 


’68) 9 Suth W R 861 (861). 

;’27) AIR 1927 Rang 104 (106) : 4 Rang 662. 
’67) 8 Suth W B SOa (808). 


6 . (’83) 4 Mad 824 (826). 

7. (’86) 18 Oal 267 (26l). 

(’83) 8 Cal 916 (918). 

[See also (’86) AIB 1986 Bang 271 (278) : 14 
Rang 560.] 

6. (’81) AIR 1981 Lah 690 (691). 

(’86) 12 Cal 616 (519). 

9. (’26) AIR 1926 Lah 662 (654). 

10. (’36) AIR 1986 Rang 184 (187). (Suit in 
Court to which execution has been transferred, 
by judgment-debtor for declaration that decree 
is void as having been obtained by fraud— 
Such Court cannot stay execution.) 

Note 2 ^ 

1. (’14) AIR 1914 Cal 149 (149) ; 20 Ind Cas 72 
(72, 78): 41 Cal 160. 
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0.21 R.28 


0.21 R.29 


R, 27. [S. 241.] No order of restitution or discharge 
Uabiuty of judgment. Under Hile 26 shall prevent the property or 
debtor diwherged. pcrson of a judgment-dobtor from being retaken 

in execution of the decree sent for execution. 


[1877, S. 241; 1859, S. 293. See S. 58, sub-s. (2) and 0. 21 
B. 40 sub-rule (4).] 

li Scope of the Rule< — Under Section 58, sub-section (2) supra, a judgment, 
debtor released from detention under that Section is not liable to be re-arrested in 
execution of the same decree.^ But an order of discharge of the judgment-debtor 
consequent on the stay of execution under Buie 2G above will not prevent the 
judgment-debtor from being re-arrested in execution of the decree.^ 


R. 28. [ S. 242.] Any order of the 
Court by which the decree was passed, 
or of such Court of appeal as aforesaid, 
in relation to the execution of such decree, 
shall be.bindii^ upon the Court to which the decree was sent 
for execution. 


Order of Court which pasted 
decree or of appellate Court 
to be binding upon Court ap* 
plied to. 


[ 1877, S. 242; 1859, S. 292. See S. 42 and 0. 21 R. 26. ] 

1. Scope of the Rule. — This rule states that any order of the Court which 
passed the decree in relation to execution of such decree shall be binding on the Court 
executing the decree.^ In the absence of any such order it is the duty of the Court 
executing the decree to enforce the decree in the same manner and to exercise the 
same powers as if the decree had been passed by itself.^ 

See also Section 42, Notes 1 and 3 and the undermentioned case.’ 


R. 29. [S* 243.] Where a suit is pending in any Court 

Suy of .xecution pending against the holder of a decree of such Court, 
•uit between deme-heider qu the part of the person agaiust whom the 

decree was passed, the Court may, on such 


Order 21 Rule 27 — Note 1 

1. (’66) 12 Cal 652 (657). 

(•93) 20 Cal 874 (878). 

2. [See (’86) 12 Cal.652 (657).] 

[See also (*02) 26 Bom 652 (659).] 

Order 21 Rule 28 — > Note 1 

1. CdO) AIR 1980 Oudh 805 (806). 

(•15) AIR 1915 Oudh 142 (148). 

(•86) AIR 1986 Pesh 97 (100). 

See also S. 42, Note 3. 


2. CIS) AIR 1015 Oudh 142 (148). (Objection 
against right of decree-holder to proce^ against 
property not charged in decree can be determined 
by Court executing decree.) 

3. (’89) AIR 1989 All 97 (101) : ILR (1989) All 
181 (FB). (AUahabadCourtsendingdecreeforaxe* 
cution to Court in Calcutta Former Oeurt 
receiving stay Order under theU.P. Rncumbeted 
Estates Act should recall decree from Gatcuita 
Court.) 
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terms as to security or otherwise, as it thinks fit, stay execution 
of the decree until the pending suit has been decided. 

[1877, S. 243; 1859, S. 209.] 


Local Amendment 

ALLAHABAD. 

Add “or any person whoso interests are affected by the decree, or by any order 
made in execution thereof” after the words “was passed” and before the words "the 
Court may.” 

Synopsis 


1. Scope of the Rule. 

la. **Holder of a decree.** 

2. “Such Court.*’ 

3. “Until the pending suit hat been decided. '* 


4. Execution of award, if can be stayed 

under this Rule. 

5. Inherent power to stay execution. See 

Note 8. 

6. Appeal. 


1. Scope of the Rule. — If a suit by a judgment. debtor is pending in a Court 
against the holder of a decree of that Court, the execution of the decree may, under 
this rule, be stayed until the disposal of the suit.^ The object of this rule is twofold — 

( i) to enable the judgment-debtor, and the decree-holder to adjust their 

claims against each other, and 

( ii) to prevent a multiplicity of execution proceedings.* 


But the execution Court has no power, under this rule, to stay execution of 
the decree if, at that time, no suit is pending against the holder of the decree* or if 
the suit is against the decree- holder, but filed by third parties.'* 

If the execution of the decree has been carried out and the decree-holder has 
obtained possession of the property, the Court has no power under this rule to order 
restitution of such property.^ 

The power to stay execution under this rule is purely a discretionary one.® 

The mere pendency of a suit in which the decroe-holder is a party is not a 
ground for stay of execution; such stay can be granted only on sufficient grounds 
being made out.^ Thus, the pendency of a suit for administration of the estate of the 
mortgagor is no ground for the stay of execution of the mortgage decree."^ It has boon 
held by the High Court of Calcutta that if the suit against the decroe-holder is for a 
declaration that the decree is satisfied by an uncertified adjustment out of Court, no 
stay of execution of the decree can be granted under this rule.® But, it has been held 
by the High Court of Madras that this rule embraces every kind of suit which is 
maintainable. Thus, according to the Madras High Court a suit by the judgment-debtor 
for damages for breach of an agreement whereby the defendant had agreed to receive 
in satisfaction of his decree certain bonds and to get satisfaction entered up, is a suit 
to which this rule will apply.^® 


Order 21 Rule 29 — Note 1 

1. (’74) 6 N W P II C B 181 (182). 

[See also (’34) AIR 1984 Pat 687 (687).] 

2. (’28) AIR 1928 Cal 222 (224) : 56 Cal 512. 
(’86) AIR 1986 Mad 102 (108). 

3. (’23) AIR 1928 Lah 514 (515). 

4. (’84) 8 Bom 582 (684). 

5. (’85) 7 All 78 (78, 79). 

(’80) AIR 1980 Lab 961 (968). 

6. (’35) AIR 1935 Rang 389 (890). 

(’35) AIR 1985 Rang 161 (152) : 18 Rang 851. 
(’36) AIR 1986 Mad 102 (108). 


7. (’67) 8 Suth W R 892 (392, 393). 

[See (’85) AIR 1936 Rang 389 (390). (Execution 
application— Suit filed by judgment-debtor for 
specific performance of agreement between par- 
ties arranging for settlement of decretal debt — 
Application for stay of execution dismissed — 
Pending appeal from sucb order, suit dismissed 
— ^Though appeal was filed from such dismissal, 
Held stay should not be given.)] 

8. (’81) 7 Cal 738 (785). 

9. (’28) AIR 1928 Cal 645 (646). 

10. (’86) AIR 1986 Mad 102 (103). 


0.21 R.89 
Note 1 
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0.21 R.22 This rule must be read with 0. 21 B. 92. Hence, after a sale in execution has 

Notes 1*8 taken place, the Court cannot stay the confirmation of the sale.^^ 

This rule has no application to the granting of injunctions and no security can 
be demanded in such applications on principles analogous to this rule.^^ 

The distinction between a temporary injunction restraining the execution of 
a decree and a stay order is that the former is not directed to a Court but to an 
individual. Proceedings taken in contravention of a temporary injunction are not a 
nullity as being without jurisdiction, and the effect of non-compliance with a temporary 
injunction is only to make the offender liable to punishment. But, proceedings in 
contravention of a stay order are a nullity.^^ See also the undermentioned case.^^ 

ISt ''Holder of a decree.’’ — This term will include an assignee of a decree 
and a suit by the judgment-debtor against such assignee is within this rule.^ 

2. "Bach Court.” — The Court in which the suit is pending has power to stay 
execution of the decree under this rule, only if the decree is a decree of that Gourt.^ 
Such power can be exercised by it even if the decree has been transferred for execution 
to another Gourt.^ But if the judgment-debtor’s suit is pending before the transferee 
Court, the transferee Court has no power, under this rule, to stay execution of the 
decree.^ But the contrary view has been held in the undermentioned decisions.^ 

The words “decree of such Court” include also the decree passed on appeal 
from the decree of that Gourt.^ See Section 37 ante. 

The words “such Court” refer only to the Court and not to the /wigre presiding 
over the Court. Where there are two Judges attached to the Court, and the suit is 
pending before one Judge and the decree is sought to be executed before the other, the 
Judge before whom the suit is pending has power under this rule to stay execution of 
the decree.® 


8. "Until the pending suit has been decided.” — The Calcutta High Court 
has held in the undermentioned case^ that these words should be interpreted to mean 
“until the claim in the pending suit has been finally decided after an exhaustion of all 
rights of appeal and not merely after a decree has been passed by the Court in which 
the suit is pending.” The Rangoon High Court has also held a similar view.® But this 
view has been dissented from in the undermentioned Calcutta case® approving of an 
earlier view of the Punjab Chief Court,® wherein it was held that the Court may stay 
execution, pending appeal, under its inherent powers though not under this rule. 


11. (*86) AIR 1935 Rang 151 (152): 13'Rang 851. 

12. (’88) AIR 1988 Nag 153 (165). 

13. (’38) AIR 1988 Lah 220 (221). 

14. (’86) AIR 1936 Gal 289 (240) : 68 Cal 67. 

(Temporary injunction restraining execution 

Fending suit to set aside decree— Court passing 
order that attachment is to subsist till decision 
of suit and that application for execution is to 
stand dismissed for time being— Order is not 
warranted by law — It is merely suspensory order 
keeping execution case pending.) 

Note la 

1. (’86) AIR 1986 Mad 102^(108). 

Note 2 

1. (’67) 8 Suth W B 892 (898). 

(’80) AIR 1980 Lah 961 (968). 

(’04) 1904 Pun Re No. 41, page 127. 

2. (’81) AIR 1981 Bom 247 (248, 249). 

3. (’80) AIR 1980 All 121 (121). 


(’36) AIR 1936 Rang 184 (186). 

[See al90 (’67) 8 Suth W R 892 (898).] 

4. (’86) 10 All 889 (898, 894) (Obiter.) 

(’74) 6 N W P H 0 R 181 (188). 

(’08) 1908 Pun Re No. 180, page 588. 

(’84) AIR 1984 Cal 4 (6): 60 Cal 1119. (On trans- 
fer of decree Court passing decree ceases to have 
jurisdiction to execute it and so transferee (3ourt 
becomes under Sec. 87 Court which passed the 
decree.) 

8 . (’88) 10 All 889 (898, 894). 

6. (’81) AIR 1981 Bom 247 (248, 249). 

Note 3 

1. (’28) AIR 1928 dal 222 (224) : 6S Osl 619. 

2. (’85) AIR 1986 Rang 889 (890). (Stay oan te 
given even aftet a eoit has bwn diimlMM,pi0H> 
ded that an appeal is pending.) 

3. (’82) AIR 1982 Oal 19 (20) ; 68 Oal llt3. ■ 

4 . (’10) 7 Ind Oas 1017 (1018): 1910 BonBam. 81' 
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4. Ezeootion of award, if can be stayed under this Rule. — An award 
filed into Court under Section 11 of the Arbitration Act of 1899 is enforceable as a 
decree of the Court under Section 15 of that Act. But Section 15 does not enact 
that the award, when filed, is to be deemed to bo a decree of the Court.^ Nor does it 
give any “power to turn such an award into a judgment.*’^ Therefore, it has been held 
by the High Court of Bombay^ that the provisions of this rule cannot apply to stay 
execution of an award. The Calcutta High Court has held that the words ''enforceable 
as a decree” mean that all the provisions relating to execution of decrees such as 

0. 21 R. 16 (transfer of decrees)** and 0. 21 R. 50 (execution by or against firms)^ are 
applicable to the execution of awards as well. 

5. Inherent power to stay execution. — See Note 3 above. 

6. Appeal. — An order directing security to be given is not appealable as it 
does not determine conclusively the rights of the parties; but the High Court may, 
if the discretion is not judicially exercised, interfere in revision.^ See also Note 44 to 
Section 47, su'pra. 


Looal Amendment 

N..W.F.P. 

After Rule 29 the following Rule shall be added : 

“29A. When a suit under Rule 63 of this Order is pending, the Court in which 
such suit is filed, may, if it considers that execution of the former decree should be 
stayed, intimate the fact to the executing Court, which shall thereupon stay execution 
until the suit is decided.” 


Mode of execution 

R. 30. [S. 254.] Every decree for the payment of money, 
Decree for payment of Including a dccrcc for the payment of money 
as the alternative to some other relief, may he 
executed by the detention in the civil prison of the judgment-debtor, 
or by the attachment and sale of his property, or by both. 

[ 1887, S. 254; 1859, Ss. 201, 232. ] 


lo Scope of the Rule. 

2. ** Decree for the payment of money.” 

3. As an alternative to some other relief. 

See Notes to 0. 20 K. 10. 

4. Option as to mode of execution. 


5. Detention of surety in civil prison. 
See Note 14 to B. 115. 

6. Attachment and sale. 

7. Rule not exhaustive of modes of exe< 
cution. 

8. Notice to judgment-debtor. 


1. Soope of the Rule. — The 'words “every decree for the payment of money” 
liave been sutetituted for the words “every decree or order directing a party to pay 
money” which occurred in Section 254 of the old Code. It was held under the old 
Code that an order directing a party to refund money wrongly drawn out by him in. 


Note 4 

1. (’S3) AIB 1033 PO 874 (877); 49 Ind App 866: 
60 Cal 1 (PC). 

2. [Sm (1007) 1 K B 478 at 483, In ra a Bank- 
mptey Notice. (Per F. Moulton, L. J.).] 


3. (’10) 8 Ind Oas 179 (179, 180) : 85 Bom 196. 

4. (’34) AIB 1934 Cal 117 (118). 

8 . (’SO) AIB 1930 Oal 886 (887): 47 Onl 29. 

Note 6 

1. (’39) AIB 1939 Sind 110 (111). 


0.21 R.2> 
Notes 4HI> 


O. 21 R. 29A. 
(N..W.F.P.) 


0.21 B.8(V 
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R«80 land acquisition proceedings, could be enforced under that Section.^ The same 
JRotM 1*6 procedure ^ill apply under this Code in view of the provisions of Section 36, ani^. 

Under clauses (4) and (6) of Section 36 of the Presidency Towns Insolvency 
Act (111 of 1909), the Insolvency Court is authorized to order payment of money 
or delivery of property by strangers to the Official Assignee where their liability to 
the insolvent is established on enquiry. Clause (6) of Section 36 of that Act enacts that 
such orders shall be executed in the same manner as decrees for the payment of money 
or for the delivery of property under the Civil Procedure Code. 

2. Decree for the payment of moneyt” — A decree under which maintenance 
is payable periodically at a certain rate is a decree for the payment of money.^ 

See also Note 6 to Section 73. 


8. As an alternatiYe to some other relief. See Notes to 0. 20 R. 10. 

4. Option as to mode of execution. — It is for the decree-holder to decide 
how he should execute his decree for the payment of money, whether by the arrest of 
the judgment-debtor, or by attachment and sale of his property. While the Court has 
discretion to refuse execution against the person and property simultaneously under 
Buie 21, supra^ it cannot compel the decree-holder to adopt any particular mode of 
execution.^ A decree for rent under the Bengal Tenancy Act is a decree “for the payment 
of money" and the decree-holder has the right to ask for personal execution against the 
judgroent-debtor, notwithstanding that he has also the right to sell the tenure in arrears.^ 

6. Detention of surety in civil prison. — See Note 14 to Section 145. 

8. Attachment and sale. — The words “attachment and sale" in this rule 
must be taken together and not distributively. Therefore, an attachment is a necessary 
preliminary to a sale.^ As to what property can be attached, see Section 60, and as to 
whether absence of attachment is a material irregularity or not, see Notes to Buie 90, 
infra. 

This rule applies only to oases of decrees for money which do not affect any 
specific immovable property. Thus, where a consent decree provided that if a certain 

Decree-holder can proceed against any one of 
them.) 

(’S3) AIR 193.3 Mad 33 (83): 56 Mad 343. (Main-, 
tenance decree creating charge on some items 
and making whole property also liable— Secu- 
rity need not bo proceeded againet in first in- 
stance.) 

(’87) 9 All 484 (485). (Prior to the introduction 
of 0. 84, it was held that decree on hypotheca- 
tion bond can be executed against property or 
person— Not law under this Code — See 0. 84 
Rule 6.)] 

[But fee (’82) 4 All 497 (498). (Where execution 
against hypothecated property was refused on 
the ground of fraud— Not law under this Code.)] 
2. (’04) 8 Cal W N 575 (577). 

(’88) 15 Cal 492 (496). 

(’89) 17 Cal 801 (808). 

Notes 

1. (’67) 8 Suth W B 415 (419). 

[See also (’88) AIR 1988 Rang 172 (174). (Attiioh^ 
ment of property — Removal of attachnuMtt 
without hearing parties and on misundarsiAndr 
ing of order passM in . another suit 


Order 21 Rule 30 — Note 1 

1. (’05) 32 Cal 921 (928). 

Note 2 

1. (’71) 15 Suth W R 128 (129), 

(’20) AIR 1920 Pat 636 (639). 

Note 4 

1. (’26) AIR 1926 Lah 110 (111) : 6 Lah 548. 

(’67) 8 Suth W R 282 (284). 

(*79) 4 Cal 588 (586, 587). 

(’27) AIR 1927 Lah 163 (158). (Only in oxcop- 

tional cases Court would interfere.) 

(’30) AIR 1980 Lah 220 (221). (Cannot compel to 

accept payment in instalments.) 

(’34) AIR 1934 Nag 140 (141). 

(’89) AIR 1989 Pat 380 (381) : 180 Ind Gas 767 

(768, 769) : 18 Pat 366. 

[See also (’85) AIR 1936 All 179 (180). (Appli- 
cation for execution of money decree by attach- 
ment and sale— Part of property hypothecated 
to decree-holder as security bond — Objection by 
judgment-debtor that suit on bond should be 
instituted first is not maintainable.) 

<’88) AIR 1933 Lah 881 (832). (Choice to pro- 
oeed against two propsrties given by decree — 
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sum of money is not paid by a certain date, some speoifio immovable property should 
be sold, no attachment is necessary under this rule.’ 

The holder of a decree for arrears of rent is not bound to proceed in the first 
instance against the property in respect of which the arrears are due but may proceed 
against other property of the judgment-debtor.’ See also Note 4 to Section 51. 

7. Rule not exhaustlYe of modes of execution. — The words *'may be 
executed" in this rule show that it does not purport to bo exhaustive of the modes of 
execution of money decrees. See also 0. 21 B. 11. Therefore, rateable distribution of 
assets is a mode of execution of a decree for the payment of money.^ Though Section 51 
prescribes the appointment of a receiver as one of the modes of execution, nothing is 
mentioned about it in this rule, since the subject is dealt with in Order 40 infra? 
Execution of a money decree by ejectment of a tenant is a method provided by Section 61 
of the Oudh Rent Act in addition to the modes prescribed by this Code.’ 

8. Notice to juddment-debtop. — The Court has ample jurisdiction to issue 
a warrant of arrest under this Section without previously serving a notice on the 
judgment-debtor.^ 


R. 3 1 . [S* 259. ( 1 ) Where the decree is for any specific 
Decree for q>eciiic moveablc, or for any share in a specific moveable, it 
moveable properly, ^ exocuted by the seizure, if practicable, of 

the moveable or share, and by the delivery thereof to the party to 
whom it has been adjudged, or to such person as he appoints to 
receive delivery on his behalf, or by the detention in the civil 
prison of the judgment-debtor, or by the attachment of his property, 
or by both. 

( 2 ) Where any attachment under sub-rule ( 1 ) has remained 
in force for six months, if the judgment-debtor has not obeyed the 
•decree and the decree-holder has applied to have the attached 
property sold, such property may be sold, and out of the proceeds 


found out by Court and properties directed to 
be sold — Attachment held revived — Order is 
proper.)] 

2. (’24) AIB 1924 Pat 258 (258) : 2 Pat 768. 

(»34) AIR 1934 Pat 608 (609) : 18 Pat 387. 

*21 AIR 1921 Pat 820 (821). 

(*20) AIR 1920 Pat 636 (638). (Decree for future 
maintenance with a charge on property — Pro- 
perty can bo sold in execution— No separate suit.) 
[See also (*80) 4 Bom 515 (520). (In case of mort- 
gage decrees direction for sale in the decree is 
the authority to sell and therefore no attach- 
ment is necessary.) 

(*84) AIR 1984 Rang 281 (282, 288). (Judgment- 
debtor giving property as security lor perform- 
ance of decree Property can be realized in 
execution without attachment.) 

(’86) AIB 1986 Lah 578 (578). (Decree directing 
property to be considered as under mortgage 


and that judgment-debtor will not bo entitled 
to alienate it — Attachment before sale is not 
necessary.)] 

3. (’85) AIR 1935 Cal 544 (544). 

Note 7 

1. (’26) AIR 1926 Oudh 616 (617) : 1 Luck 669. 
[See (’28) AIR 1928 Lah 7 (9).] 

[But see (’25) AIR 1925 Nag 882 (888).] 

2. (’15) AIR 1916 Nag 98 (99) : 11 Nag LR113. 
(’89) AIR 1989 Oudh 116 (117, 118) ; 14 Luck 

588. (Provisions of 0. 21 R. 80 are not exclusive 
and do not override the provisions of S. 51 or 
O. 21 R. 11 in connection with execution of de- 
cree for payment of money by means of appoint- 
ment of receiver under 0. 40 R. 1.) 

3. C13) 13 Ind Oas 38 (89) : 16 Oudh Cas 381. 

Note 8 

1. (’32} AIR 1932 Cal 847 (849). 


0.21 R.80 
Notes 6-8 


0.21 R.81 


30P0. 128. 
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0.aiR.81 the Court may award to the decree-holder, in cases where any 
amount has been fixed by the decree to be paid as an alternative to 
delivery of moveable property, such amount, and, in other cases, 
such compensation as it thinks fit, and shall pay the balance 
(if any) to the Judgment-debtor on his application. 

( 3 ) Where the Judgment-debtor has obeyed the decree and 
paid all costs of executing the same which he is bound to pay, or 
where, at the end of six months from the date of the attachment, 
no application to have the property sold has been made, or, if 
made, has been refused, the attachment shall cease. 

[1877, Ss. 259, 260; 1859, 8. 200.] 

Local Amendmenta 

ALLAHABAD 

For the words wherever they occur in each sub-rule, “six months", read the 
words “three months, or such extended time as the Court may for good cause direct." 

CALCUTTA 

In sub-rules (2) and (3), substitute the words "three months" for the words 
“six months." 

LAHORE 

(1) , In sub-rule (2) for the word “six" substitute the word “three." 

(2) . Add the following proviso after sub-rule (2) : 

“Provided that the Court may, in any special case, according to the special 
circumstances thereof, extend the period beyond three months; but it shall in no case 
exceed six months in all." 

( 3) . In sub-rule (3), for the words “six months" substitute the following words: 
“three months or such other period as may have been prescribed by the Court." 

MADRAS 

In sub-rules (2) and (3), for the words “six months", substitute the words 
“three months", and add the following as sub-rule (4) : 

“(4) The Court may on application extend the period of three months mentioned 
in sub-rules (2) and (3) to such period not exceeding six months on the whole as it 
may think fit." 

NAGPUR 

In sub-rules (2) and (3), for the words “six months" wherever they occur, 
substitute the words “three months or such further time as the Court may, in any 
special case, for good cause shown, direct." 

N.-W.F.P. 

In sub-rules (2) and (3), for the words “six months", substitute the words 
“three months", and add the following as sub-rule (4) ; 

“(4). The Court may, on application, extend the period of three months 
mentioned in sub-rules (2) and (3) to such period, not exceeding six months in all as it 
may think fit." 

OUDH 

In sub-rules (2) and (3), for the words “six months" substitute the words 
“three months or such further time as the Court may, in any special case, for good 
cause shown, direct." 
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PATNA 

In sub-rules (2) and (3) for the words “six months** substitute “three months**; 
and add the following as sub-rule (4) : 

“(4). The Court may, for sufficient cause, extend the period of three months 
mentioned in sub-rules (2) and (3) to such period, not exceeding six months in the 
whole, as it nmy think fit.'* 


RANGOON 

In sub-rules (2) and (3), for the words “six months** the words “three months’* 
shall be substituted. The following shall be added as sub-rule (4) of Eule 31 ; 

“(4). The Court may, on application, extend the period of three months 
mentioned in sub-rules (2) and (3) to such period, not exceeding six months in the 
whole, as it may think fit,** 

Synopsis 


1. Legislative changes. 

2. Scope of the Rule. 

3. Decree for specific moveable 

property. 


4. Seizure of property not in the possession 

of the judgment-debtor. 

5. Alternative damages— Sub-rule (2). 

6. *‘In other cases such compensation as it 

thinks fit.’* 


0.21 tt.81 
Notes 1-5 


1. Le^islatlTe changes. — The words “or for the recovery of a wife*' which 
occurred in Section 259 of the old Code after the words “share in a specific moveable’* 
have been omitted in this rule. The reason is that the wife is not a chattel and cannot, 
therefore, be delivered to her husband. See Notes to Buie 33, infra. 


2. Scope of the Rule. — This rule does not apply to a case where the property 
sought to be seized is not in the possession of the judgment-debtor, but in the custody 
of a third party.^ The words “specific moveable** in this rule do not include money 
and therefore a decree for money cannot be executed under the provisions of this rule.^ 
In order to enable a person to obtain delivery of specific moveable property by 
suit and to enforce the decree by the stringent methods prescribed in this rule, the 
plaintiff must allege and prove facts which give him a right to compel the delivery of 
the specific moveables under Section 11 of the Specific Relief Act (I of 1877).^ 

An order under Section 36, clause (6) of the Presidency Towns Insolvency Act 
(III of 1909) for delivery of any property can be executed in the manner specified in 
‘this rule. 

8. Decree for speoiflo moveable property. — A decree for possession of 
three-fourths of a person’s estate consisting of moveable and immovable property is 
a decree that can be executed under this rule so far as the moveable property is 
concerned.^ 


5. Seizure of property not in the poBBession of the judgment-debtor.— 

It has been held in the undermentioned caso^ that Eule 58 infra is applicable not 
only to attachments in execution of money decrees, but also to seizures under this 
rule. 

6. Alternative damagea — Sub-rule (2). — 0. 20 E. 10 provides that the 
decree in a suit for moveable property should state a certain amount of money as an 

^ Order 21 Rule 31 — Note^B 377*16) AIR 1916 Mad 814 (817): 89 Miidl(FBy. 

1. {»97) 1 Cal W N 170 (172). (*88) AIR 1938 Cal 471 (474). 

. Note 3 

2. (’14) AIR 1914 Mad 573 (678): 14 Ind Gas 254 i. (<08) 1908 Pun W B No. GO. 

(266) : 87 Mad 881. Note 4 

(’88) AIR 1988 Oal 471 (474). 1. (’94) 7 C P L R 105 (109, 110). 
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0.21 R.81 
Notes S-6 


0.21 R.82 


alternative, if delivery of the chattel in dispute cannot be had. This rule provides that 
if the goods are capable of delivery they must be delivered and that if they are not, 
then the assessed damages should be paid.^ Where a decree is passed as provided by 

0. 20 B. 10, the decree-holder cannot execute the money portion of the decree alone 
v^ithout following the procedure prescribed by this rule, i. e., vrithout applying for 
delivery of the moveable property.* 

6. “In other oases, suoh compensation as it thinks fit.*' — A decree for 
the delivery of a specific moveable need not necessarily in all cases be in the alternative 
form, and an enquiry as to damages in such cases may more profitably be held in 
execution.^ Such damages need not be assessed only on the footing of wilful neglect or 
devastavit.* 


R. 32. [s. 260.] (ij Where the party against whom a 
decree® for the specific performance of a con- 
tract,® or for restitution of conjugal rights, * or 
w tejliMtiini*****’ injunction,® has been passed, has had an 

opportunity of obeying the decree^ and has 
wilfully failed to obey it, the decree may be enforced *tw the case of 
a decree for restitution of conjugal rights by the attachment of his 
property or, in the case of a decree for the specific performance of a 
contract or for an injunction^ by his detention in the civil prison, 
or by the attachment of his property, or by both. 

(2) Where the party against whom a decree for specific 
performance or for an injunction has been passed is a corporation, 
the decree may be enforced by the attachment of the property of 
the corporation or, with the leave of the Court, by the detention 
in the civil prison of the directors or other principal officers 
thereof, or by both attachment and detention. 

(8 ) Where any attachment under sub-rule (1) ot sub-rule (2) 
has remained in force for one year, if the judgment-debtor has not 
obeyed the decree and the decree-holder has applied to have the 
attached property sold,® such property may be sold ; and out of the 
proceeds the Court may award to the decree-holder such compensa- 
tion as it thinks fit, and shall pay the balance (if any) to the 
judgment-debtor on his application. 

(4) Where the judgment-debtor has obeyed the decree and 
paid all costs of executing the same which he is bound to pay, or 

Note 5 (’35) AIR 1985 Oal 89 (51) : 61 Cal 711. 

1. (>71) 16 Suth W B 340 (344). [Set (’08) 18 Mad L Jout 444 (444).] 

(>90) 1890 Pun Be No. 64, page 170. Note 6 

[Sm alto (’78) 19 Suth W B 83 (88).] 1. (’86) AIB 1986 Oal 89 (68) : 61 Oal 711. 

2. (’37) AIB 1937 Oal 663 (668) : 66 Oal 36. 2. (’85) AIB 1985 Oal 89 (68) : 61 Oal 711. 
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where, at the end of one year from the date of the attachment, no 0.21 R.82 
application to have the property sold has been made, or if made 
has been refused, the attachment shall cease. 

(5) Where a decree for the specific performance of a contract 
or for an injunction has not been obeyed,® the Court may, in lieu 
of or in addition to all or any of the processes aforesaid, direct 
that the act required to be done may be done so far as practicable 
by the decree-holder or some other person appointed by the Court, 
at the cost of the judgment-debtor, and upon the act being done 
the expenses incurred may be ascertained in such manner as the 
Court may direct and may be recovered as if they were included 
in the decree. 

Illustration 

At a person of little substance erects a building which renders uninhabitable a family 
mansion belonging to if. A, in spite of his detention in prison and the attachment of his property, 
declines to obey a decree obtained against him by B and directing him to remove the building. The 
Court is of opinion that no sum realizable by the sale of A*s property would adequately compensate 
B for the depreciation in the value of his mansion. B may apply to the Court to remove the 
building and may recover the costs of such removal from A in the execution proocodings. 

a. Inserted by the Code of Civil Procedure (Amendment) Act, XXIX of 1923, Section 2. 

[1877, Ss. 259, 260; 1859, S. 200, Cf. R. S. C., 0. 42 Rr. 7 
and 30.] 

Local Amendments 

ALLAHABAD 

For the words "one year,” in sub-rule (3), read the words "three months,” and 
after the words at the end of the sub-rule, “on his application,” add the words “the 
Court may for good cause extend the time.” 

CALCUTTA 

In sub-rule (3), substitute the words “three months” for the words “one year.” 

LAHORE 

(1) . In sub-rule (3), for the words “one year,” substitute the words “three 
months.” 

(2) . Add the following proviso to sub-rule (3) : 

“Provided that the Court may, for sufficient reasons, on the application of the 
judgment-debtor, extend the period beyond three months; but it shall in no case 
exceed one year in all.” 

(3) . In sub-rule (4), for the words “one year”, substitute the words “three 
months or such other period as may have been prescribed by the Court.” 

MADRAS 

(1). In sub-rule (3) : 

(1) for the words “one year” substitute the words “three months” ; 

(ii) after the word "application”, insert the words “the Court may on applica- 
tioD extend the period of three months mentioned herein to such period not exceeding 
one year on the whole as it may think fit.” 

(2) . In Buh-mle (4), for the words “one year”, substitute the words "three 
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Ot21 82 months " ; and after the words "the date of the attachment" add "or of such extended 
Note 1 period which the Court may order under sub-rule (3)." 

NAGPUR 

(1) . In sub-rule (3) : 

ft) for the words "one year" substitute the words "three months" ; 

( ii) after the word "application", insert the words "and the Court may also, 
for good cause shown, extend the time for the attachment remaining in force for a 
period not exceeding one year" ; and 

(2) . In sub-rule (4), for the words "one year", substitute the words "three 
months, or such further time as may have been fixed by the Court under sub-rule (3)." 

N..W,F,P. 

In sub-rule (3), for the words "for one year," substitute the words "for three 
months or such further period not exceeding one year in the whole as may be fixed by 
the Court." 

OUDH 

(1) , In sub-rule (3), for the words "one year," substitute the words "three 
months," and at the end of the sub-rule, add the words "and the Court may also, for 
good cause shown, extend the time for the attachment remaining in force for a period 
not exceeding one year." 

(2) . In sub-rule (4), for the words "one year," substitute the words "three 
months, or such further time as may have been fixed by the Court, under the previous 
sub-rule." 


PATNA 

In sub-rule (3) for the words "for one year" substitute the words "for three 
months or for such further period, not exceeding one year in the whole, as may, on 
sufiBcient cause shown, be fixed by the Court." 

RANGOON 

In sub-rule (3), for the words "for one year," the words "for three months or 
for such further period, not exceeding one year in the whole, as may be fixed by the 
Court on the application of the judgment-debtor" shall be substituted. 



1. Legislative changes. 

2. Scope of the Rule. 

3. Decree for specific performance. 

4. Restitution of conjugal rights. 

5. Form of decree for restitution 
of conjugal rights. 

6. Decree for injunction. 


7. Opportunity of obeying the decree.’* 

8. Sale of property — Sub-rule (3). 

9. Disobedience of order for injunction 

or specific performance, 

9a. Disobedience of decree for restitution 
of conjugal rights, 

10. Effect of procedure under this Rule. 

11. Limitation. 


1, Iieglslative ohanges. — 

1. The words "or for an injunction" have been substituted for the words "or 

for the performance of or abstention from any other particular act." 

2. Sub-rules (2) and (6) are new. 

3. In sub-rule (3), the word "shall" has been substituted for the word "may.” 

4. The words "or if made has been refused" are new. 

Amendment after 1908. — 

The words "in the case of a decree for restitution of conjugal rights by the 
attachment of his property or, in the case of a decree for specific performance of a 
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contract or for an injunction*’ have been newly inserted by Act XXIX of 1923. See 
Note 4 below. 

2 » Soope of the Rule* — A decree which does not contain any direction to the 
defendant to do or to refrain from doing any act, but is merely a declaratory one, 
cannot be executed under this rule.^ 

8. Decree for speoifio performance. — As to the cases in which specilic 
performance can be decreed, see Sections 12 to 30 of the Specific Relief Act (I of 1877). 
See also the undermentioned cases.^ A decree for specific performance of a contract for 
sale of immovable property does not by itself pass title.'* It has been held by the High 
Court of Patna® that the Court executing a decree for specific performance of a contract 
of sale is competent to grant possession of the property to the decree- holder, even though 
no relief for possession was either asked for in the plaint or awarded by the decree. 
See also Order 2 Rule 2 Note 16, supra. 

A decree for specific performance operates in favour of both parties. The 
defendant is as much entitled to enforce it as the plaintiff. A decree that an agreement 
ought to be specifically performed is a decree against the plaintiff as well as against the 
defendant, and in favour of the defendant as well as in favour of the plaintiff. The 
defendant is equally a decree-holder in such cases.^ 

4. Restitution of oonjutfal rights* — A decree for the restitution of conjugal 
rights passed under the Parsi Marriage and Divorce Act (XV of 1865) is not executable 
under this rule, since Section 36 of that Act provides a remedy in substitution of the 
remedy under this rule.^ But such a decree between Hindus or Mahomedans can be 
enforced under this rule,® 

A wife is not a chattel and cannot, therefore, be delivered as such in execution 
under the previous rule or this rule.® A suit for recovery of a wife must, therefore, be 
treated as a suit for the restitution of conjugal rights.* It was hold in the under- 
mentioned cases® that where a wife disobeyed a decree for the restitution of conjugal 
rights passed against her, the decree could bo enforced by her imprisonment or by the 
attachment of her property or by both. But, since the amendment of this rule by Act 
XXIX of 1923 referred to in Note 1 above, such a decree can be enforced only by the 
attachment of the defendant’s property. See also Notes to Rule 33, infra. 


S. Form of decree for restitution of conjugal rights. — In a suit for the 
restitution of conjugal rights against the wife and other defendants who prevent her 


Order 21 Rule 32 Note 2 

1. (’01) 1 All L Jour 641 (542). 

Note 3 

1. (’88) AIR 1933 Nag 106 (187): 29 Nag LR 178. 
(’33) AIR 1983 Nag 6 (6) : 29 Nag L R 178. 

(Mistress living in house adjacent to hus^nd— 
Husband not entitled to decree for restitution 
until he gives sufficient reason to Court to believe 
that his intimate connection vvill cease if his 
wife returns.) 

(’88) AIR 1938 Cal 580 (580). (Decree for specific 
performance conditional on payment of amount 
in Court within certain time — Court has jurisdic- 
tion to extend time for payment of such amount 
for adequate reasons.) 

(’88) AIR 1988 Cal 496 (497). 

(’82) AIR 1982 Gal 616 (517) : 69 Cal 586. 

2. (*88) AIR 1988 All 482 (488): I L R (1988) All 
677. (Till execution of oonveyauce, decree-holder 


not entitled to possession.) 

[See however (’81) 5 Bom 554 (560). (Decision 
under old Code— Decree for specific performance 
coupled with paymontof purchase money passes 
ownership to vendee and entitles him to posses- 
sion.)] 

3. (’31) AIR 1931 Pat 179 (180, 181). 

4, (’32) AIR 1932 Cal 679 (582, .588): 89 Cal 601. 
[S«e also (’33) AIR 1988 Mad 380 (387, 388) : 58 

Mad 796.] 


Note 4 

1. (’72) 9 Bom H G B 290 (803, 304). 

2. (’76) 1 Bom 164 (167). 

3. (’68) 3 Agra 88 (88). 

(’67) 2 Agra 887 (887, 388). , 

(’86) AIR 1986 All 667 (688): I L R (1937) All 82. 

4. (’01) 28 Bom 307 (309). 

(’68) 9 Suth W B 662 (662). 

5. (’66) Suth W B 106 (106). 


0.21 B.S8 
Motes l-'S 
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0.21R.83 from going to her husband, the decree should declare the husband’s right and direct 
Kotas B-T that the other defendants do refrain from preventing the plaintiff’s wife from returning 
to him.^ Where they do not obey the decree, execution can proceed against them 
under this rule.^ 

Where, in a decree for the restitution of conjugal rights, the plaintiff’s mother- 
in-law who was impleaded as a defendant in the suit, was directed to refrain from 
preventing the plaintiff's wife from returning to him, it was held that her action in 
merely permitting her daughter, who was of age, to reside in her home after decree, 
did not justify the attachment of her property under this rule.^ 

6. Decree for Injunction. — This rule applies to cases where a party is directed 
to do some act, as well as to cases where he is directed to abstain from doing an act.^ 
The High Court of Madras has expressed an obiter dictum in the undermentioned case^ 
that an interim injunction may he enforced under this rule read with Section 36, ante. 

As to whether a decree for injunction can be executed against vendees from the 
defendant and against the legal representatives of a deceased defendant, see Note 18 to 
Section 60, ante. 

Under the old Code it was held that disobedience to an order directing the 
defendant to render accounts within a particular time was disobedience to an order 
‘requiring the performance of a particular act” within the meaning of Section 260 and 
consequently was punishable under that Section.^ But under the present rule those 
words have been omitted and an order requiring the defendant to. furnish accounts is 
not an injunction within the meaning of this rule and therefore the disobedience of 
that order cannot be dealt with under this rule* 

7. Opportunity of obeying the deoree.*’ — Before allowing execution under 
this rule against a judgment-debtor, the Court should see if he has had an opportunity 
of obeying the decree and whether he has wilfully failed to obey it.^ If he has had 
such an opportunity, then execution may issue against him without giving him a 
further opportunity to obey the decree and the Court is not bound to issue notice 
calling upon him to they the decree.^ 

Where an application for enforcing a decree under this rule has been dismissed 
on the ground that the judgment-debtor had no opportunity of obeying the decree. 


(*67) 8 Suth W R 8 (13) (PO). (Quare.) 

(’76) 1876 PuQ Re No. 16, page 20. 

(»71) 1871 Pun Ro No. 2. 

[But fee (*76) 23 Suth W R 179 (180).] 

Note 5 

1. (’20) AIR 1920 Pat 798 (799). 

(’67) 2 Agra 111 (112). 

(’70) 2 N W P H 0 R 314 (314). 

(’73) 20 Suth W B 92 (92). 

[See (’78) 20 Suth W R 60 (60). 

(’67) 8 Suth W R 467 (467).] 

2. (’14) AIR 1914 Mad 219 (221). 

[S^ however (’20) AIR 1920 Bom 112 (118) : 
44 Bom 464. (Where execution by imprison- 
ment of wife was prohibited by decree, injunc- 
tion in decree against parents allowing their 
daughter to live with them was held to be 
improper.)] 

3. (’78)1 AU 601 (608). 

Note 6 

1. (’19) AIR 1919 Gal 674(676) : 46 Cal 108. (Per 
Richardson, J.) 


(’80) 1980 Mad W N 809 (810). 

(’IS) 21 Ind Gas 789 (802) (Mad). (Mandatory 
injunction directing a guardian to hand over 
custody of a minor.) 

(’10) 6 Ind Gas 289 (269) (Mad). 

[See aim (’82) 1982 Mad W N 1069 (1060). 

2. (’10) 8 Ind Gas 7 (8) (Mad). 

3. (’81) 7 Cal 664 (666, 667). 

(’06) 27 All 874 (377 , 878). 

4. (’18) AIR 1916 Pat 451 (462) : 8 Pat L Jour 
106. (The change makes 27 All 874 and 7 Gal 
664 no longer law.) 

Note 7 

1. (’06) 28 All 800 (802). 

(’70) 7 Bom H 0 B 0 0 122 (186). 

(’06) 88 Gal 806 (811, 812). 

2. (’06) 88 Gal 806 (811, 812). 

[See aim (’86) AIR 1986 Mad .706 (706, 707). 
(Decree in injunction suit passed in prssenoe of 
defendants — No disobedience of injunetioa okt 
part of defendants— Plaintiff is not entitled to 
ask Court to issue notice or order embodjdng 
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a fiecond application after such opportunity has been given is not barred.^ 

8. Sale of property — Sab-rule (8). — This rule is a highly penal one and 
must bo construed strictly. When a sale is ordered under sub-rule (3), the following 
three conditions must exist — 

(a) ^ valid original attachment, 

(b) application, within one year of the attachment, by the decree-holder, 

and 

( c) lapse of one year from date of attachment.^ 

Thus, where an order of attachment was made on 27-6-1908 and was carried 
out on 20-7-1908 and no application for sale was made before 20-7-1909, it was held 
that the attachment ceased to exist and the order for sale was, therefore, set aside.^ A 
sale held under sub-rule (3) cannot be set aside under 0. 21 R. 89, sub-rule (1) even 
where the execution of the decree under which the sale took place is restrained by an 
injunction granted subsequent to the sale in a separate suit.^ 

Where a decree is attached under this rule, the fact that this rule prohibits the 
sale of the attached property before the expiry of one year from the date of the 
attachment is no bar to the attached decree being executed by the holder thereof under 
0. 21 R. 63, sub-rule (2) before the expiry of one year.* 

In the undermentioned case,* a decree for injunction was passed against a 
defendant prohibiting him from holding a certain fair. Ho disobeyed the injunction by 
holding the fair. Thereupon, his property was attached and after the prescribed period 
it was sought to be sold. The judgment-debtor objected on the gi*ound that the property 
could be sold under sub-rule (3) only if after the. attachment he has disobeyed the 
injunction again. It was held that where the injunction requires the defendant to Jo a 
certain act, and upon his failure to do the act his property is attached, but subsequently 
within the period specified in the rule he carried out the directions in the decree, his 
property cannot be sold. But, where the injunction is one restraining the defendant 
from doing a certain act and ho has disobeyed the decree by doing the act, he has, by 
his own act made it impossible for hirnself to obey the decree (so that there can be no 
question of a second disobedience); and in such a case, the judgment-debtor cannot escape 
the liability to have the attached property sold after the lapse of the proscribed period 
and have compensation paid to the decree-holder out of the sale proceeds. 


9. Disobedlenoe of order for injunotion or speolflo performance. — Where 
a defendant has wilfully failed to obey a decree for injunction or for specific per- 
formance passed against him, the decree may be enforced by his detention in the civil 
prison or by the attachment of his property or by both.^ But the Court has no 


injuactiou and have it served on defendants — 

0. 21 B. 82 does not provide for such notice or 
order,)] 

3. (*94) 21 Cal 784 (788) ; 21 Ind App 89 (P 0). 

Note 8 

1. (’ll) 10 Ind Cas 841 (848): 1911 PunBeNo.69. 
[See also (’87) AIR 1987 Bang 126 (127) : 1987 

Hang L B 164. (Sale of attached property before 
the expiry of the prescribed period is void.)] 

2. (’ll) 10 Ind Ga8841(848): 1911 PunBeNo.69. 

3. (’88) AIR 1988 Oal 96 (97). (In such a case no 
money could be said to beduetothedercee-holder 
which could be deposited under 0. 21 B. 89 (1).) 

4. (’85) AIR 1985 Mad 418 (414). (Decree obtained 
by wife for property against husband— -Husband 


getting decree for restitution of conjugal rights 
— Execution of decrees — Wife’s decree attached — 
Wife can execute decree oven during one year of 
husband’s attachment provided proceeds go in 
satisfaction of decree against her.) 

5. (’85) AIR 1985 All 480 (480, 481) : 57 All 858. 
Note 9 

1. (1900) 24 Bom 45 (49). 

(’94) 21 Oal 784 (788, 789 ): 21 Ind App 89 (P 0). 
(’81) 6 Oal 445 (446). (He cannot be prosecuted 
under S. 188, 1. P, 0. for disobedience of injunc- 
tion of Civil Court.) 

(’81) 8 Cal L Bep 487 (488). 

(’78) 18 Suth W B 282 (288). 


0.21 B.82 
Motes 1-9 
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NoteO 


power to order the defendant to execute a security bond for obeying the decree.^ 

Where a decree requires the plaintiff to do certain acts necessary for the 
enjoyment of his property and restrains the defendant from interfering with it, the 
defendant is bound to give the plaintiff reasonable facilities for doing it and the refusal 
to do so can bo punished under this rule.^ 

Under the old Code, a Court, in executing a decree which directed a defendant 
to do a particular act, had no power to have the thing done by an ofiBcer of the Court 
when the defendant failed to obey the decree, inasmuch as it was not one of the modes 
of execution prescribed by Section 260.^ But now under sub-rule (5) of this rule the 
Court has got the power to direct the act to be done so far as practicable by the 
decree-holder or by some other person appointed by the Court at the expense of the 
judgment-debtor.^ The Court is, however, not justified in ordering the police to 
interfere in the matter, or in appointing a commissioner to see that the decree-holder 
performs without obstruction the acts required to be done.^ Where, after a decree for 
injunction has been passed, the defendant does not obey it, the plaintiff’s remedy is by 
execution under this rule and not by a separate Buit? The reason is that a separate 
suit would be barred by Section 47. 

The words '*the act required to be done” in sub-rule (5) mean the act that 
has to be' done to enforce the injunction granted by the decree.^ Thus, where a decree 
directs a wall to be demolished as being an obstruction to a right of way and is so 
demolished in execution of the decree, but the judgment-debtor erects another wall at 
a different place obstructing the right of way, the remedy of t^lo decree-holder is a 
fresh suit for injunction.® The words “act required to be done” in this sub-rule 
show that this clause applies only to mandatory injunctions and not to prohibitory 
injunctions, though the other sub-rules apply to all injunctions generally.^® 

Where a decree for injunction has been passed against several persons jointly, 
restraining them from holding a fair on the plaintiff’s land and all of them have been 
jointly and severally responsible for the disobedience of the decree as well as for the 
profit which they have made out of the plaintiff’s land by holding the fair on such 


(’17) AIR 1917 Mad 656(657). (Even a temporary 
difiobedience is punishable under this rule — In 
this case it was held that contempt was purged.) 
(’88) AIR 1938 Pat 522 (523). (Remedy under 
cl. (5) is not the only remedy.) 

(’35) AIR 1935 All 480 (481) : 57 All 858. (Judg- 
ment-debtor by his own act making it impossible 
for himself to obey the decree can be proceeded 
against under this rule.) 

2. [See (’17) AIR 1917 Mad 656 (656, 657).] 

3. [See (’91) 1891 Bom P J 817 (317).] 

4 . (’02) 26 I^m 283 (287). 

(’95) 19 Bom 84 (85). 

(’87) 1887 Bom P J 74 (74). 

(’06) 83 Cal 806 (309, 811). (Though execution 
petition prayed for the act to be done, the Court 
. allowed attachment.) 

(’82) 8 Cal 174 (176). 

(’72) 18 Suth W R 282 (288). 

(’89) 1889 Pun Re No. 107, p. 376. 

(’90) 1890 Bom P J 22. 

[See also (’88) 1888 All W N 149 (149).] 

5. (’19) AIR 1919 Cal 674 (675) : 46 Cal 108. 
(’80) AIR 1980 P C 287 (290) : 58 Cal 692 : 26 

Nag L R 888 : 57 Ind App 838 (P C). (Action 
for specific performance of a contract to pro- 


perty with cultivating rights^Requiring sanction 
of Board of Revenue — I^fendant can be compelled 
to prosecute the application.) 

(’26) AIR 1926 Nag 465 (465, 466) : 22 Nag L R 
101. (Affirmed on appeal in AIR 1980 P C 287.) 

(’88) AIR 1988 Lah 869 (417) (FB). (Per Din 
Mohammad, J.— Suit for injunction for restoring 
demolished building to its former condition — 
Relief can be granted and on failure to obey it, 
procedure under O. 21 R. 82 (5), can be applied.) 
[See (’21) AIR 1921 Lah 876 (877). (Sub-rule (5) 
will apply only when decree is not obeyed.)] 

6. (’18) AIR 1918 All 152 (154) : 40 All 648. 

7. (’19) AIR 1919 Cal 674 (675) : 46 Cal 108. 

(’14) AIR 1914 All 105 (106). 

(’91) 18 All 98 (100). 

(’85) AIR 1985 AU 480 (480) : 57 All 858. 

[See (’01) 28 All 465 (466). (Suit barred by res 
judicata.)] 

8 . (’19) AIR 1919 Cal 674 (675) : 46 Cal 108. 

9. (’21) AIR 1921 Lah 876 (377). 

10. (’84) AIR 1934 Cal 402 (408) : 61 Cal 148. 

(’88) AIR 1988 Pat 522 (528). 

(’38) AIR 1988 All 416 (417, 418) : I L R (1988) 
All 678. (Injunction prohibiting defendant from 
raising certain building<*De!andant disob^iDg 
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land, the mere fact that one of them is dead will not justify a reduction of the amount 0* 21 R# 82 
which the plaintiff is entitled to got as compensation out of the sale procoods of the Notes 9-11 
property of the defendants that has been attached and sold under sub-rule (3).^^ 

9a. Disobedience of decree for restitution of conjugal rights. — The 

only remedy where the judgment-debtor in a decree for the restitution of conjugal 
rights wilfully' refuses to obey the decree is to proceed to attach the property of the 
judgment-debtor.^ The Court cannot compel the wife against whom such a decree has 
been passed, to go and live with her husband.^ It would also be wrong in such cases 
to pass an order under Section 25 of the Guardians and Wards Act directing that the 
custody of a minor wife should bo given to the husband.® See also Note 4, ante. 

10. Effect of procedure under this Rule.— The provisions of this rule are 
intended to punish the defendant for disobedience of the decree and are not intended 
to bo a satisfaction of the decree so as to prevent the decree-holder from taking further 
steps. Thus, where a decree for possession of a certain plot of land and for the 
demolition of a house situate thereon was passed, and the decree-holder had received 
some compensation under this rule by the attachment and sale of the house on the 
land, it was held that he could still enforce his right to the possession of the property.^ 

11. Limitation. — It has been held by the High Court of Allahabad^ that 
disobedience to an injunction is a contempt of Court and can therefore be punished 
at any time and that the provisions of Article 182 of the Limitation Act do not apply 
to an application to enforce the order under this rule. But the High Court of Madras® 
has hold that Article 182 cannot apply from the very nature of the provisions therein 
but that the decree-holder may enforce his decree by an application made within three 
years of each successive breach of the injunction and that the application is governed 
by Article 181 of the Limitation Act. The decree- holder, however, is not obliged to 
take action in regard to every petty infringement on pain of allowing the decree to 
become inoperative after throe years and depriving him of the fruits of his decree, if 
a serious infringement of it were afterwards made.® The Chief Court of Lower Burma^ 
has, on the other hand, held that the application to enforce the decree under this rule 
is governed by Article 182 of the Limitation Act. The High Court of Lahore has, 
in the undermentioned case,® followed the Madras view. 


R. 33. [New.] Notwithstanding anything in rule 32, 
Dbcreiion of Court in the Coutt, either at the time of passing a 
of “mIjuSS decree '^against a hmhand for the restitution of 
conjugal rights or at any time afterwards, 
may order that the decree ^shall he executed in the munner 
provided in this rule. 


docrco and raising the building — Docroe-holder 
cannot apply under sub-rule (6) for demolition of 
liullding— Undoing an act which has been prohi- 
bited is not the same thing as restraining it from 
being done.) 

(’8S) air 1986 All 480 (481) : 67 All 868. 

11. (’36) AIR 1986 All 480 (481) : 67 All 868. 

Nolo 9o 

!• (’86) AIR 1986 All 657(668):! LR (1987) All 83. 

2* (’84) 160 Ind Oas 807 (800) (Lah). 

3. (’86) AIR 1986 All 667 (668) : I L R (1987) All 


82. (Reversing AIR 1986 All 267.) 

Note 10 

1. (’04) 1 All L Jour 431 (482). 

Note 11 

1. (’01) 23 All 465 (466). 

(’06) 28 All 800 (802). 

2. (’06) 29 Mod 814 (817). 

S. (’06) 29 Mad 814 (817). 

4. (’12) 16 Ind Cas 946 (949) : 6 Low Bar Bui 65. 

5. (’86) AIR 1936 Lab 702 (704). 


0.21 B. 83 
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(2) Where the Court has made an order under sub-rule 

'* * *, it may order that, in the event of the decree not being obeyed 
within such period as may be fixed in this behalf, the judgment- 
debtor shall make to the decree-holder such periodical payments as 
may be just, and, if it thinks fit, require that the judgment-debtor 
shall, to its satisfaction, secure to the decree-holder such periodical 
payments. 

(3) The Court may from time to time vary or modify any 
order made under sub-rule (2) tor the periodic^ payment of money, 
either by altering the times of payment or by increasing or dimini- 
shing the amount, or may temporarily suspend the same as to the 
whole or any part of the money so ordered to be paid, and again 
revive the same, either wholly or in part as it may think just. 

(4) Any money ordered to be paid under this rule may be 
recovered as though it were payable under a decree for the payment 
of money. 

a. Inserted by the Code of Civil Procedure (Amendment) Act, XXIX 'Of 1923, Section 3. 

b. Substituted by Section 3, ibid, for **shall not be executed by detention in prison.*’ 

c. The words “and the decree-holder is the wife** repealed by Section 3, ibid. 


1. Amendments after 1908. | 2. Scope of the Rule. 


1. Amendments after 1908. — (1) The words against a husband'* in sub- 
rule (1) after the words “passing a decree" have been newly inserted by Act XXIX of 
1923. 

(2) By the same Amending Act the words “shall be executed in the manner 
provided in this rule" have been substituted for the words “shall not be executed by 
detention in prison." 

(3) The words “ and the decree-holder is the wife " after the words “ under 
sub-rule (l)" occurring in sub-rule (2) have been omitted by Act XXIX of 1923, 
because the rule as amended applies only to cases of decrees against husbands, 

2. Scope of the Rule. — Before the amendment of this rule by Act XXIX of 
1923 it was held that the tendency of modern legislation is against sending women to 
jail in civil matters and therefore, ordinarily, a Court passing a decree for the restitu- 
tion of conjugal rights against a wife should direct, in the exercise of its discretion 
under this rule, that the decree shall not be executed by the detention of the wife in 
civil prison.^ In view of the amendment of Buie 32 ante by Act XXIX of 1923, a 


Order 21 Rule 33 — Note 2 

1. (*24) AIR 1924 All 836 (637). (Condition in 
decree of trial Court disallowing imprisonment 
will not bo interfered with by High Court in 
appeal.) 

(*20) AIR 1920 Bom 208 (204) ; 44 Bom 972. 
(The fact that wife had been in criminal jail is 
immaterial.) 


(*24) AIR 1924 Lah 244 (246). (Where wife 
disobeys she is not entitled to claim maintenance.) 
*14) AIR 1914 Mad 219 (221). 

*11) 10 Ind Cas 177 (177) (Sind). (Imprisonment 
will not be allowed when the marriage has been 
unhappy.) 

[iSee (*28) AIR 1928 Lah 696 (596). (But if wife 
persists in immorality she may be detained in 
jail in execution if she disobeys.)] 
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deoree for the restitntioa of conjugal rights can no longer be executed hy imprisonment, 0. 21 R. 88 
whether the deoree be against the husband or the wife. See Note 1 to Bulo 32, ante. Note 8 

R, 34. [Ss. 261, 262.] (1) Where a decree is for the 0.21 R. 88 
execution of a document or for the endorsement 
tion^^rdecwm’Tor of a negotiable instrument and the judgment- 
debtor neglects or refuses to obey the decree, the 
decree-holder may prepare a draft of the docu- 
ment or endorsement in accordance with the terms of the decree 
and deliver the same to the Court. 

(2) The Court shall thereupon cause the draft to be served 
on the judgment-debtor together with a notice requiring his 
objections (if any) to be made within such time as the Court fixes 
in this behalf. 

(3) Where the judgment-debtor objects to the draft, his 
objections shall be stated in writing within such time, and tho 
Court shall make such order approving or altering the draft, as it 
thinks fit. 

(4) The decree-holder shall deliver to the Court a copy of 
the draft with such alterations (if any) as the Court may have 
directed upon the proper stamp-paper if a stamp is required by 
the law for the time being in force; and the Judge or such officer 
as may be appointed in this behalf shall execute the document 
so delivered. 

(5) The execution of a document or the endorsement of a 
•negotiable instrument under this rule may be in the following 
form, namely; — 

“C. D., Judge of the Court of 

(or as the case may he), for A. B., in a suit by E. F. i^ainst A. B.,” 
and shall have the same effect as the execution of the document or 
the endorsement of the negotiable instrument by the party ordered 
to execute or endorse the same. 

(6) The Court, or such officer as it may appoint in this 
behalf, shall cause the document to be registered if its registration 
is required by the law for the time being in force or the decree- 
holder desires to have it registered, and may make such order as it 
thinks fit as to the payment of the expenses of the registration. 

[1877, Ss. 261, 262; 1859, 8. 202.] 
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Synopsis 


1. Legislative changeo. 

2. Decree for execution of document. 

3. Compromise decree for execution 

of document. 

4. Execution by Court on behalf of 

Hindu father is binding on son. 


5. Registration. 

6. Lis pendens. 

7. Limitation. 

8. Appeal. 


1. LegiBlative changes. — 

1. The viori “document” has been used in this rule instead of the word 

“conveyance” in the old Code. 

2. Sub-rule (6) is new. See Note 5 below. 


2. DeoFee for exeoatlon of document. — A decree directing a defendant to 
execute a document in favour of the plaintiff is executable in the manner provided by 
this rule, on the failure of the defendant to obey the directions given in the decree.^ 
The decree for the execution of a document need not have been passed in a suit for 
specific performance of a contract.^ Thus, where a decree absolute for divorce directs 
the judgment-debtor to secure to his wife a certain amount and to execute a proper 
instrument securing that payment and the judgment-debtor fails to comply with that 
direction, the Court can, under this rule, execute a special power of attorney in favour 
of the wife authorizing her on behalf of the judgment-debtor to withdraw the amount 
decreed out of the provident fund of the judgment-debtor in a railway company in 
which he was employed.^ Where the judgment-debtor makes any alteration in the 
draft submitted to the Court, he could not be compelled to execute the document, but 
the proper procedure is to act under this rule.^ 

The Bogistrar of a High Court can, if directed by the Court, execute a document; 
but he cannot enter into any covenant on behalf of the judgment-debtor.^ The title of 
the decree-holder is complete only after the execution of the document; till then 
there is only an inchoate right capable of being completed.® 

A British Indian Court cannot, under this rule, direct a party to convey by a 
document, property which is outside its jurisdiction.^ 

Where a decree directed a defendant to endorse certain promissory notes to the 
plaintiff and the defendant failed to do so and in the meantime the promissory notes 
were barred by limitation, it was held that a suit for compensation for failure to carry* 
out the terms of the decree was not maintainable and that the proper remedy of the 
plaintiff was by way of execution under this rule.® 

See also the undermentioned case.® 


8. Oompromlse deoree tor exeoatlon of dooument. — Whore a compromise 
decree directs the plaintiff to execute a document in favour of the defendant in respect 


Order 21 Rule 34 — Note 2 

1. (’18) AIR 1918 Cal 817 (818). 

(’84) 10 Cal 710 (712). 

[See (’28) AIR 1928 Bom 26 (27) : 46 Bom 990. 
(Defendant also may execute a decree for 
specific performance.)] 

[See also (’88) AIR 1988 Cal 496 (498).] 

2. (’88) AIR 1988 Cal 767 (767, 768). 

3. (’88) AIR 1988 Oudh 48 (49) : 18 Luck 466. 
(Execution of such a special power of attorney 
does not contravene the provisions of S. 8 (1) of 
the Provident Funds Act.) 

4. (’02) 6 Oudh Cas 870 (871, 872). 


[See also (’09) 10 Cal W N 845 (846).] 

5. (’89) 16 Cal 880 (844, 845). 

6. (’98) 8 Cal W N 80 (82). 

7. I ’16 AIR 1916 Mad 1188 (1186, 1187). 

8 . ’19) AIR 1919 Mad 1071 (1071) : 41 Mad 701. 

9. (’86) AIR 1986 All 801 (802). (District Judae 
has no power under S. 7 of Charitable and Reli- 

r s Trust Act to compel trustee to carry out 
direction— District Judge asking mutawalli 
of mosque to execute power of attorney in 
favour of a certain person to collect rents of the 
endowed property — District Judge has no 
power to enforce the dlreotdon by executing the 
power of attorney himself.) 
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of properties which are the subject-matter of the suit, the defendant can enforce the 
decree under this rule.^ 

4. Execution by Court on behalf of Hindu father ie binding on son. A 

document executed by the Court under this rule on behalf of a Hindu father, in 
execution of a decree, is binding on his son.^ The reason is that sub-rule (5) provides 
that such a document shall have the same effect as if it had been executed by the 
party himself. 

5. Registrations — Even under the old Code the High Court of Allahabad held 
that where a document required to bo registered under the provisions of the Registra- 
tion Act, it must be registered even though executed by a Court acting under this 
rule.^ Sub-rule (6) gives legislative recognition to the abovemontioned decision. 

6. Lis pendenSs — Action taken by the Court in executing a decree under this 
rule is a proceeding in the suit and, therefore, a transfer of the . property in dispute 
made by the judgment-debtor after the date of the decree but before the proceeding 
under this rule will be affected by the doctrine of Us •pendens} 

7. Limitation. — An application under this rule is an application for execution 
of the decree and is, therefore, governed by Article 182 of the Limitation Act, 1908.^ 

8. Appeal. — Under 0.43 R. 1 clause (i) an appeal lies against an order passed 
under this rule, on an objection to the draft of a document or of an endorsement, but 
a second appeal is prohibited by Section 104.^ 


R. 35. [S. 263.] (1) Where a decree is for the delivery 
Decree for iminove- of any immoveable property, possession thereof 
•bk propwty. delivered^ to the party to whom it has 

been adjudged, or to such person as he may appoint^ to receive 
delivery on his behalf, and, if necessary, by removing® any person 
bound by the decree who refuses” to vacate the property. 

(2) Where a decree is for the joint possession* of immoveable 
piroperty, such possession shall be delivered by affixii^ a copy of 
the warrant in some conspicuous place on the property and pro- 
claiming by beat of drum, or other customary mode, at some 
convenient place, the substance of the decree. 

(3) Where possession of any building or enclosure is to be 
delivered and the person in possession, being bound by the decree, 
^es not afford free access, the Court, through its officers, may. 

Note 3 

1* (’31) AIR 1931 Oal 237 (239). 

(’36) AIR 1926 Cal 976 (976, 976). 

Note 4 

(’19) AIR 1919 Oudh 886 (837, 888) : 22 
Oudh Cas 84. 

Not. S 

1. (’80) 3 All 892 (898, 894). 


1. (’18) AIR 1918 Nag 221 (223, 224) : 14 Nag 
L R 176. 

Note 7 

1. (’86) 10 Bom 91 (98). 

Note 8 

1. (’36) AIR 1926 Oal 976 (976). 


0.21 B.8i 
Notes 8-8 


0.81 R.8S 
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ft SIB* 96 after giving reasonable warning and facility to any woman not 
BotM 1-8 appearing in public according to the customs of the country to 
withdraw, remove or open any lock or bolt or break opeu^’ any 
door or do any other act^*’ necessary for putting the decree-holder 
in possession. 

[ 1877, S. 263 ; 1859, Ss. 199, 223. Cf. R. S. C., 0. 42 R. 5 and 
0. 88 R. 1. See Rr. 36 and 95 to 103. See also S. 51, cl. (a).] 


1. Legislative changes. 

2. Scope of the Rule. 

3. Delivery of possession — Symbolical and 

actual. 

4. Effect of symbolical possession. 

5. Symbolical possession and limitation. 

See Note 4. 

6. Joint possession— Undivided share. 


7. Delivery of possession to agent. 

8. Affixture of copy of warrant. 

9. Removal of person bound by decree. 

10. Use of force in giving possession. 

11. Resistance to delivery of possession. 
11a. Consent of judgment-debtor. 

12. Identification of land. 

13. Break open — Sub-rule (3). 


Other Topics ( miscellaneous) 

Actual posfiossion after symbolical possession. See Delivery of land includes delivery of things 
Note 8. attached to earth. See Note 2. 

Delivery of land not involving delivery of build- 
Declaratory decree or decrees for possession. See ings thereon. See Note 9. 

Note 6. Second delivery of possession. See Note 2. 

1. LegislatiYO changes* — Sub-rules (2) and (3) are new. 


2* Scope of the Rale. — This rule and Buie 36 point out the mode of 
executing decrees for possession of immovable property. Buies 95 and 96 of this Order 
provide for the mode of delivery of possession to the auction-purchaser of the properties 
purchased by him in a court-sale. This rule corresponds with Buie 95 and Buie 36 
corresponds with Buie 96. The procedure for delivery of possession is the same in both 
sets of rules.^ 


Where property is delivered to the decree-holder in execution of his decree for 
possession, the decree is satisfied and, therefore, a second application for possession on 
the ground that he was dispossessed by the judgment-debtor is not maintainable.^ 
But a subsequent application will lie when the first application has been ineffectual? 
Thus, where the decree-holder asks for delivery of the immovable property with 
standing crops, but is given delivery of the land only and not of the crops, he can 
apply again for effective possession of the land and of the crops.^ Similarly, where 


Order 21 Rule 35 — Note 2 

1. (’21) AIB 1921 Lah 801 (302). 

2. (’82) 1 All 181 (185). (DeUvery of posseasion 
vas formal.) 

’16) AIB 1916 All 261 (262, 261). 

’12) 16 Ind Caa 708 (709) (Gal). (Delivery of 
poeaeaaion not effectual in law — Decree-holder 
can again apply for delivery of poaaeaaion.) 

(’28) AIR 1928 Mad 26 (26, 27). 

(’16) AIB 1916 Mad 980 (980). 

(’17) AIB 1917 Mad 202 (208). 

(’02) 12 Mad L Jour 96 (97). 

(’27) AIB 1927 Nag 86 (86). 

(’28) AIB 1928 Nag 287 (286). 


(’28) AIB 1928 Nag 100 (101, 102). (A caae of 
auetion-purohaaer.) 

[See also (’69) 1 N W P H 0 B 218 (219, 220). 
(’85) AIB 1985 Cal 246 (246).] 

3. (’24) AIR 1924 Mad 200 (200). 

(’84) AIR 1984 Cal 798 (794). 

(’88) AIB 1988 Bom 457 (468) (FB). (Failan to 
apply for removal of obetmotion within W days 
doea not debar application , to obtain bash 
warrant for poaaeaaion under Buie 86.) 

(’12) 16 Ind Caa 708 (709) (Cal). (Foaseaaioh after 
nnconditional order of stay is a nnllt^/ Cnd 
hence a aecond application liee.) 

(’69) 12 Suth W B 286 (286)> 

4. (’27) AIB 1927 Mad 71 <71). , 
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the decree-holder obtained poBseteion against the judgment-debtor but it was ineffectual 
against a transferee pendente lite from the judgment-debtor, it was held tliat a fresh 
application for delivery of possession was maintainable against such transferee.^ Where, 
however, a decree-holder allows his decree to get time-barred without executing it, 
and the defendant continues in possession, a second suit for possession is not 
maintainable,®’ 

A delivery of possession in execution of a decree has not the effect of dispos- 
sessing a third i)er8on (not a party to the suit), who was previously in possession and 
was not present when the delivery took place.^ But it will be operative as an ouster or 
dispossession of the third person if it takes place in his presence and adversely to his 
claim.'’ 

W'liere delivery of possession is made under this rule, the delivery must be 
deemed to have been made, not of the land alone, but of all things attached to it.'* 

An order for delivery of iK)88es8ion should not, ordinarily, be made ex parte}^ 
This rule applies to proceedings under the undermentioned Acts,^^ but not to 
the proceedings noted below.^^ 

3. DeliYery of possession — Symbolical and actual. ^ This rule provides 
that where the property is in the occupation of the judgment-debtor or some one on 
his behalf, possession shall be given, if necessary, by removing the judgment-debtor or 
any person bound by the decree and placing the decree-holder (or the auction- purchaser 
in cases coming under Eule 95, infra) in occupation of the same. But if the property 
is of such a nature that the judgment -debtor cannot be in actual possession of it, as, 
for instance, where the property is in the possession of a tenant, then delivery should 
be effected by the officer of the Court by going through the process prescribed in 
Eule 36, infra and proclaiming to the occupant of the property that possession lias 
been given to the decree-holder (or auction- purchaser in cases coming under Eule 96).^ • 
The former kind of delivery is called hlias or possession, while the latter is 

called symbolical or formal delivery of possession. Where the property is capable of 
immediate actual possession, possession must be delivered under sub-rule (1) and there 


5 . (’3B) AIR 1933 All 201 (202, 203) ; 55 All 285. 
(The X 30 Bition of a docreo-holder was different 
from that of an auction-purchaser.) 

.6. (’03) 25 All 35 (37). 

(’21) AIR 1921 Lah 23G (237). 

(*0.3 1893 Pun Re No. 16, p. 90. 

[See also (’75) 24 Suth W R 33 (34).] 

7. (’96) 20 Bom 351 (353) (FB). 

(’04) 27 Mad 202 (270). 

8. ( 04) 27 Mad 262 (270). 

9 . (’05) 3 Low Bur Rul 129 (130). (It was held 
in this case that growing crops woul^; also bo 
deemed to bo doliverod — • This was a decision 
under the old Code where "growing crops’* was 
not moveable property as in the present Code — 
Qncere : whether the decision under the present 
(3ode would be different — See Section 2, clause 
(13).) 

10. (’23) AIR 1923 Pat 597 (599). 

11. See Sections 98 and 210, Agra Tenancy Act 
(i;. P. Act 111 of 1926) ; S. 18, cl. (2), Bundel- 
khaud Encumbered Estates . Act (U. P, Act 1 
of 1908) ; Ss. 74, 47 and 22, Dekkhan Agricul- 
turists’ ;^lief Act (Bombay Act XVn of 1879) ; 
S. 19, Qujrat Talukdars Act (Bombay Act VI 


of 1888); Section 25, cl. (b). Central Provinces 
Tenancy Act (Act I of 1920) ; S. 30, ol. (0), 
Presidency ’I’owns In.solvency Act (India Act 
III of 1909). 

12 . Proceedings of the Provincial Small Cause 
Court — See O. 60 R. 1 cl. (a), sub-clause (2) : 
Proceedings of the Presidency Small Cause Courts 
in the towns of Calcutta, Madras and BomUay 
— See O. 51 R. 1 ; Proceedings of the Rangoon 
Small Canso Court Act (Act VI of 1920) — See 

0. 53, S. Ill, cl. (a),Rub-cl. (2) inserted in Sch. I 
to the said Act ; Proceedings for ejectment of a 
tenant for arrears — See 8. 24, cl. (1), Central 
Provinces Tenancy Act (Act 1 of 1920.) 

Note 3 

1 . (’82) AIR 1932 Pat 145 (147, 148): 11 Pat 105. 
(’96) 18 All 440 (449, 450). 

(’80) 5 Cal 584 (688) (FB). 

(’37) AIR 1987 Oudh 275(270): ISLiick 90. (Sym- 
bolical possession — Sub-rule (1) contoinplafc<*.s 
actual possession while siib-rule (2) contomplates 
symbolical possession — No specification of land 
with reference to khasra numbers — SymlK)lic.al 
delivery can be given under sub- rule (2).) 

3CPC. 129. 
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0« 21 R. 85 can be no symbolical possession in such a case as between the parties to the decree.* 

Motes 8^ The term **8ymbolical possession" is applied where delivery is made under sub-rule (2) 

of this rule and Rules 36 and 96 infra? 

If the property is zamindari or a tank or mineral rights in direct possession 
of the judgment-dobtor, though the delivery of possession will be by ousting the 
judgment-debtor from it, the judgmont-debtor cannot be physically removed from it 
and the decree- holder cannot be put in physical occupation of the property. What the 
bailiff who is entrusted with giving possession can do is to go to the property and 
proclaim in the name of the Court that so and so has been dispossessed and so and so 
has been put in possession of it. This delivery of possession is not symbolical but actual 
and is as effective against the judgment-debtor as his physical removal from a house.* 

A decree-holder who has been given symbolical possession is entitled to apply 
again under this rule to be put in actual possession, if he is entitled to it,® unless he 
deliberately accepts such symbolical possession and does not repudiate it.® In the 
latter case his remedy is to file a separate suit. 

Where the decree-holder is put in possession of land, such possession includes 
the standing crops. The judgment- debtor cannot re-enter in order to reap and dispose 
of the crops which he had cultivated on the land.^ 

4. Effect of symbolical possession. — The distinction between the effect of 
the delivery of symbolical possession as between parties to the suit and as against 
third persons, is important with reference to the question of limitation applicable to 
suits for ackial possession by decree- holders or auction-purchasers who have obtained 
only symbolical possession. 

The effect of delivery of symbolical possession in execution in cases whore such 
possession alone can be delivered is the same as the actual transfer of possession from 
• the judgment-debtor to the decree-holder,^ that being the only means by which, aa 
between the parties^ the Court can effectuate and carry out its own decree. Where, 
therefore, subsequent to this delivery the judgment-debtor dispossesses the decree- 
holder and remains in possession, such possession would be adverse to the decree-holder 
only from the date of the dispossession.^ 


2. (*23) AIR 1923 Nag 287 (288). 

(’33) AIR 1933 Lab 22 (22). 

(’69) 11 Suth W R 63 (64). 

3. (’28) AIR 1923 Nag 237 (238). 

4. (’39) AIR 1989 Pat 151 (158). 

5. (’18) AIR 1918 Cal 350 (850). 

(’72) 17 Suth W R 80 (80). 

(’69 12 Suth W R 285 (286). 

(’68) 9 Suth W R 454 (454, 455). 

(’68) 10 Suth W R 396 (397). 

(1865) 3 Suth W R Misc 2 (2). 

6. (’31) AIR 1981 Cal 427 (430). 

(’35) AIR 1935 Cal 245 (246). 

[See also (’30) AIR 1930 Lah 914 (916). (Sym- 
liolical possession to auction purchaser of 
undivid^ share— Starting point for suit for 
partition and possession against cosharers.)] 

7. (*89) AIR 1939 Bang 888 (869). (8 Low Bur 
Rul 129, Followed.) 

Note 4 

1. (’89) AIR 1989 Pat 151 (158). 

(’86) AIR 1985 Lah 612 (618). 

2. (’80) 5 Gal 584 (688) (FB). (Overruling 24 
Suth W R 418.) 


(’17) AIR 1917 P C 197 (201) (PC). (5 Cal 584, 
Approved.) 

(’24) AIR 1924 All 844 (845). 

(’17) AIR 1917 All 812 (312) : 89 All 460. 

('ll) 10 Ind Cas 319 (320) (All). 

’97) 19 All 499 (502). 

*22) AIR 1922 All 463 (465). 

(’97) 21 Bom 98 (101, 102). 

(’26) AIR 1926 Cal 1172 (1178). 

(’22) AIR 1922 Cal 176 (178). 

(’89) 16 Cal 530 (534). (Overruling 10 Gal 402— A 
case of joint possession.) 

(’18) AIR 1918 Cal 545 (546). 

(’16) AIR 1916 Cal 170 (171). (Second suit is not 
barred by S. 47.) 

(*06) 3 Cal L Jour 58n. 

(1900) 4 Cal W N 297 (802, 808). 

(’71) 7 Bong L R App 20 (21). 

(•75 23 Suth W R 329 (329, 880). 

(*05) 9 Cal W N 292 (298, 800). (But after 12 
years from date of symbolical poBsession suit 
will be barred.) 

’18) 21 Ind Cas 972 (974) (Lah). 

’10) 6 Ind Oas 286 (288) (Lab). 
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Illustrations 

1. J obtained a foreclosure decree for possession on 16th May 1864, against the mortgagor 
and took symbolical possession in execution on 80th January 1873. When attempting to take 
actual possession J was prevented by one li who had purchased the property from the mortgagor 
in 1865. J filed a suit for actual possession against ii within l‘J years of tho date of formal 
possession. It was held that the delivery of symbolical possession had tho olTuitt of interrupting 
i2's advorso.poasession inasmuch as he was a person iiound hy the decree, and that his possession 
after such delivery was a fresh act of trespass giving rise to a new civuso of action : Ju)j(jobandhtt 
V. liam Ghunder, 1. L. B. 6 Calcutta 584 (F. 11.). 

2. M purchased immovable property belonging to 1), the defendant, in court auction in 
execution of a decree against him on 21st August IBHO. Symbolical possession was delivered to M 
on 14th July 1884. M filed a suit for iKJssossion on ‘29th May 189.5, against D who remained 
in actu.al possession since tho date of the auction purchase. D contended that tho suit was btrred 
by limitation inasmuch as ho was in possession for more than 12 years prior to suit. It was hold 
that a fresh period of limitation must bo computed from the date of delivery of Rjmbolical 
possession and that, therefore, the suit was in time : Mangli Prasad v. Debt Vin, I. L, U, 19 
Allahabad 499. 

13ut where symbolical possession was not delivered in the manner reijuired 
by law, it will not furnish a fresh starting point of limitation.® Again, the delivery of 
symbolical possession has no such operation as against third persons who are not 
parties to tho decree.* 

A suit might be brought, and a decree obtained, by a person who has neither 
title nor possession against another person who has neither title nor possession ; and 
if the delivery of symbolical possession in such a suit were to constitute actual 
possession as against the true owner who had been in actual jKissession for many years 
and who was no party to the suit, it would operate most unjustly.® 

Illustration 

S mortgaged hia property to L who obtained a decree en his mortgage in 1889, and. in 
execution of that decree, purchased S’s rights on 20th August 1884, and obtainsd formal 
possession on 4th May 1885. N purchased the Sivme property on 21st April 1884, in execution 


(’84) 1884 Pun Re No. 103, ingo 290. 

(’82) 1882 Pun Ro No. 75, page 215. 

(’20) AIR 1920 Lah .90 (88). (Second suit is not 
barred by Section 47.) 

(’26) AIR 1926 Msid 42 (44). 

(’15) AIR 1915 Mad 145 (149, 180). 

(’28) AIR 1928 Oudh 8 (8, 9) ; 3 Luck 130. 

(’28) AIR 1928 Oudh 251 (254, 256) : 3 Luck 506 
(F B). (Auction-purchaser of undivided share 
being put in constructive possession by boat of 
drum.) 

(’21) AIR 1921 Pat 844 (349). 

(’29) AIR 1929 Nag 298 (801). (Possession of 
judgment-debtorafter symbolical delivery deemed 
fresh act of trespass.) 

(’73) 19 Suth W R 101 (102) (PO). (Symbolical 
possession puts an end to limitation in respect 
of parties under Order 21 Rule 96.) 

(’86) AIR 1986 All 85 (85). 

(’83) AIR 1933 Cal 424 (425). 

(’36) AIR 1986 Pesh 7 (8). 

[See (*13) 18 Ind Cas 761 (752) (Cal).] 

[See also (’95) 18 Mad 405 (407). (Formal pos- 
session amounts to dispossession of judgment- 
debtor.)] 

[But SM (’16) AIR 1916 Mad 640 (640); 89 Mad 
548. (Symbolical possession (without prejudice) 
not actual possession for purposes of 8. 145, 


Criminal Procedure Code).] 

3. (’33) AIR 1933 Lah 427 (4‘28), 

(’36) AIR 1936 Lah 749 (750). 

4. (’12) 15 Ind Cas 10 (12) (All). 

(’99) 21 All ‘269 (271). 

•95) 19 Bom 6‘20 (625). 

’88) 10 Cal 993 (995). 

(’07) 6 Cal L Jour 472 (483, 484). 

(’18) AIR 1918 Cal 2.53 (2.5.5). 

’18) AIR 1918 Cal 983 (984). 

’18) AIR 1918 Cal 659 (o.59). 

(’17) AIR 1917 Cal 199 (‘201). 

(’91) 18 Cal 5‘20 (525). 

(’82) 11 Cal Ii Rep 895 (398). 

(•16) AIR 1916 Cal 745 (746). 

(’14) AIR 1914 Cal .527 (.529). 

’14) AIR 1914 Cal 630 (631). 

’16) AIR 1916 Cal 408 (409). 

(’13) 21 Ind Cas 765 (767) (Mad). 

(’ll) 9 Ind Cas 271 (272) (Mad). 

(’17) AIR 1917 Oudh 135 (185). 

(’97) 1 Cal W N 843 (344). 

(’23) AIR 1923 Cal 82 (84). 

1 ’28) AIR 1928 Oudh 391 (392): 8 Luck 668. 

’17) AIR 1917 Pat 423 (4‘24). 

•18) AIR 1918 Oudh 184 (18.5) : 21 Oudh Oas 70. 
’86) AIR 1936 Mad 571 (57‘2). 

S. (’84) 10 Cal 993 (995). 
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of a money decree held by him against S and obtained actual poaseesion in January 1885, 
and was in poeaession since then. L brought a suit on 27th April 1897, for possession against 
N, a week before the exjiiry of twelve years from tho date of delivery to him. It was held that the 
suit was barred by limitation : Narain Das v. Lalta Prasad, I. L. B. 21 Allahabad 269. 

Now supposo that symbolical possession is given in circumstances in which 
actual possession ought to have been delivered. What is its effect upon limitation? 
There is a conflict of opinion on this question. On the one hand, it has been held 
by the High Courts of Calcutta,^ Lahore,^ Madras'* and Patna," the Chief Court of 
Lower Burma'® and the Judicial Commissioner’s Court of Nagpur" that tho delivery 
of such ix)8session amounts to delivery of actual possession so far as the judgment-debtor 
and his I'epresontatives are concerned, and that if after that date the judgment-debtor 
continues in possession, his possession becomes that of a trespasser giving rise to a 
fresh cause of action. They proceed on the view that though actual possession might 
have Ireen taken, still, as it was obtained through Court and by process of law, and as 
the judgment-debtor must be deemed to have been present at the proceedings relating 
to the taking of possession, it is not open to him to say that the whole proceeding 
should l)e taken as a nullity, and that the plaintiff should be treated as one who never 
obtained possession at all. The High Courts of Allahabad'" and Bombay'® have, on the 
other hand, held that where the judgment-debtor is in possession and tho decree-holder 
or the auction-purchaser is entitled to actual possession, he cannot get anything less 
than that and if he does not get actual possession, he cannot rely upon symbolical 
possession ; for the law does not allow a person who is entitled to actual possession to 
get only sy^ibolical possession. 

5. Symbolioal posBession and limitation. — See Note i above. 

6. Joint possession — Undivided share. — Sub-rule (2) does not confer on 
Courts a new ix)wer of granting decrees for joint possession. Such decrees were given 
before this Code was enacted and sub-rule (2) merely defines the manner in which such 
decrees are to be executed.' A person who is entitled to possession of immovable 
property jointly with others is not merely entitled to a decree declaring his rights in 
the land but also to a decree for joint possession; and it is immaterial whether ho was 
originally in possession and was subsequently dispossessed or whether he had never 
been in ix)ssession at all." But the Court has a discretion in granting such a decree 


6. (’97) 21 Cal 715 (719). 

(’23) AIR 1923 Cal 138 (140, 141). 

(’81) 7 Cal 418 (419, 420). 

(’04) 8 Cal W N 49 (51). 

(’84) 11 Cal 93 (98, 102). 

(•79) 4 Cal 870 (876). 

[But tee (’80) 5 Cal 331 (333).) 

7 . (’26) AIR 1926 Luh 35 (37). (Cotieral princi- 
pies of estoppel timilar to res jitdicata will 
apply.) 

(’25) AIR 1926 Lah 61 (61, 62). 

(’30) AIB 1980 Lah 828 (828). 

(’35) AIR 1935 Lah 612 (618). 

[But tee (’24) AIB 1924 Lah 801 (802). (Not 
followed in AIR 1980 Lah 828.)] 

8. (’27) AIB 1927 Mad 849 (850). (Revorting AIR 
1926 Mad 1140 in Letters Patent Appeal.) 

(’07) 17 Mad L Jour 598 (600, 601). 

[But tee (’18) AIB 1918 Mad 207 (208).] 

9. (>28) AIB 1928 Pat 76 (82). 

10. (’10) 8 Ind Cat 468 (464) (Low Bur). 

11. (’14) AIB 1914 Nag 14 (14) : 10 Nag L B 60. 


12. (’21) AIB 1921 All 9 (10, 11): 43 AI1520(FB). 
[But tee (’06) 28 All 722 (728). (No longer law 

in view of AIB 1921 All 9 (FB).)] 

13 . (’22) AIR 1922 Bom 2 (3) : 46 Bom 982. 

(’19) AIB 1919 Bom 44 (44, 45) : 48 Bom 659. 
(’12) 14 Ind Oas 447 (449) : 36 Bom 873 (FB). 

(Overruling 25 Bom 275 and 26 Bom 868 and 
following 16 Bom 722.) 

(’92) 16 Bom 722 (728). 

(’94) 18 Bom 87 (40). 

(’09) 4 Ind Cas 834 (835) (Bom). 

[But tee (’22) AIB 1922 Bcmi 27 (28) : 46 Bom 
710. (36 Bom 378 doubted in view of AIB 1917 
P 0 197 (P C).)] 

Note 0 

1 . (’28) AIB 1928 All 472 (474) : 51 AU 808 (FB). 
(’ll) 11 Ind Cas 87 (88) (All). 

2. (’22) AIB 1922 All 814 (816) : 44 All 1. 

'’22} AIR 1922 All 162 (164) : 44 All 6. 

’12) 18 Ind Cas 79 (80) : 84 All 160. 

’04) 26 All 588 (590, 691) (FB). 

’94) 18 Bom 506 (506). 
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and the discretion must be exercised in accordance with the principles of justicoi ociuity 0# 21 R* 86 
and good conscience.^ Hotel 6-8 

Under the old Code it was held that a decree for joint possession may be 
executed by putting the plaintiff in actual ix)S8es8ion of a portion of the property.* 

The difficulty which arose in giving such delivery of joint possession has now been 
removed by the enactment of sub-rule (2), prescribing the mode in which such delivery 
should bo made.^ The delivery of joint possession under this rule is merely a symbolical 
transaction.** 

Whenever it is a question of giving effective possession of an undivided share in 
immovable property to an auction -purchaser under a decree, the provisions of Rule 95, 
infra, may be read with sub-rule (2) of this rulo.^ 

7. Delivery of possession to a^ent. — Delivery of ix^ssession can be made to 
a person who is orally authorized by the decree-holder.^ 

8. AflBxture of copy of warrant. — The provisions of this rule, and of 
Rules 36 and 96 infra, imperatively require that a copy of the warrant for delivery of 
possession should be affixed in some conspicuous place on the property, the object of 
the provision being that co-sharers and tenants may know that possession has been 
transferred to the decree- holder or the auction- purchaser as the case may be. Therefore, 
the failure to comply with the procedure laid down in those rules is fatal to. the 
delivery, which is no delivery at all in the eye of the law, and cannot be the basis for 
a fresh suit for possession.^ But where the imrties concerned had actually come to 
know of the proceedings taken to give symbolical possession, it must be presumed that 
there had been a substantial compliance with the requirements of the rulcs.^ 

It must also be assumed that a process recorded as served through Court was 
served with all the formalities required by law and the burden of proof lies on the 


(’83) 10 Gal 244 (248). 

[See also (’90) 20 Bom 467 (408).] 

3. (*28) AIR 1928 All 472 (474) : 51 All 303 (FB). 
See the midermeniioned cases in which joint 

possession was refused : 

COO) 18 Cal 10 (21, 22) : 17 Ind App 110 (P 0). 
(’15) AIR 1915 Mad 50(51), (Per Napier, J.-Must 
not injure another who is legally in possesBion.) 
(’98) 1898 Pun Re No. 10, p. 33. (Whore property 
is enjoyed only through receipt of rout.) 

(’14) AIR 1914 All 210(210). (Suit byoneco-sharcr 
to eject trespasser.) 

[See also (’82) 6 Bom 564 (507). (Suit for decla- 
ration that mortgage by elder brother is not 
binding and for recovery of half-share against 
purchaser— Plaintiff could have asked for posses- 
siou of whole, leaving purchaser to sue for parti- 
tion— But possession decreed as prayed for.)] 

4. (’66) 5 Suth W R Miso 15 (15). 

(1865) 2 Suth W R Miso 30 (31). 

[But see (’70) 13 Suth W R 123 (124).] 

5. (’26) AIR 1926 Lah 668(669). (The case is not 
covered by Rule 36, infra,) 

(’21) AIR 1921 Lah 236 (237). 

(’30) AIR 1936 Lah 749 (750). (PoBsession given 
in any other way is of no legal effect.) 

(’38) 67 Gal L Jour 39 (40). 

(*39) 1939 All L Jour 375 (376). 

6. (’28) AIR 1928 Lah 719 (719). (But it stops 
adverse possession.) 


’12) 14 Ind Gas 447 (449) : 36 Bom 373 (P B). 
’39) 1939 All L Jour 375 (370). (Decree for joint 
possession does not entitle docroc-boldor to actual 
possession by ousting person in ^ssession — Uis 
remedy for getting actual possession is by bring- 
ing suit for partition.) 

7. (’14) AIR 1914 All 611 (511) : 30 All 181, 

(’28) AIR 1928 Oudb 251 (250) : 3 Luck 500. (Per 
Misra, J.) 

Note 7 

1. (’17) AIR 1917 Nag 231(232); 13 Nag L R87. 
(Even without a power of attorney.) 

Note 8 

1. (’23) AIR 1923 Lab 693 (093). 

•20) AIR 1920 Lah 473 (474). 

’17) AIR 1917 Lah 336 (337). 

’17) AIR 1917 Lah 304(365):1917 PunRe No. 20. 
’29) AIR 1929 Lab 545 (545, 546). 

(’71) 15 Suth W R 99 (99). 

[,See also (’26) AIR 1925 Lah 264 (265). 

(’36) AIR 1936 Lah 749 (750).] 

2. (’29) AIR 1929 Lah 545 (545). 

(’20) AIR 1920 Lah 453 (453). 

(’37) AIR 1937 Oadh275(276) : 13 Luck 90. (Pos- 
sessiongiven with boat of drum but withoutaffix- 
ing any warrant — Judgment-debtor aequiesoing 
in suoh proc^ure cannot question its validity 
subsequently — Possession is effective and vabd 
against him.) 



2054 


DECREE FOR IMMOVABLE PROPERTY 


0«2i B«88 person asserting the contrary to prove that the formalities, such as the fixing of copy 
Motes 8-12 of the warrant, had not been complied with.^ 

9. Removal of person bound by decree. — The words *'any person bound by 
the decree’* in this rule include the judgment-debtor as well as any person who naay be 
held under law as bound by the decree.^ Therefore, if the property for which a decree 
for possession has been made is in the occupancy of a person claiming under a title 
created by the defendant subsequent to the institution of the suit, actual possession 
under sub-rule (1) must be given to the decreo-holder* by removing, if necessary, the 
person bound by the decree and refusing to vacate the property.^ As to cases in 
which a party is bound by the decree according to principles of Us pendens ^ see Section 
52, Transfer of Property Act, and the undermentioned cases.^ 

10. Use of foroe in giving possession. — Where a person bound by a decree 
for possession of immovable property refuses to vacate or deliver possession of the 
property, a reasonable degree of force may be used in removing suoii person.^ But the 
removal by force of a person other than the one bound by the decree is an offence 
punishable under Section 323 of the Penal Code.^ 

11. Resistance to delivery of possession. — Resistance to a warrant for 
delivery of actual possession by a person in possession who is not a party to the decree 
and who is not bound by it is not an offence under Section 186 of the Penal Code.^ 

Soo also Notes to Order 21 Rule 98. 

11a. Consent of judgment-debtor. — The consent of the judgmont-debtor 
is not essential for the execution of a warrant tor the delivery of possession under sub- 
rule (1), and it is not obligatory upon the decree-holder or the executing ollicial to 
apprise the judgment-debtor of the fact that the possession had been delivered to the 
decree-holder; all that is necessary is to deliver possession to the decree -holder, and if 
any resistance by a person bound by the decree is offered, to remove him from the 
possession thereof.^ 


12. Identification of land. — If in the course of the proceedings in execution 
of a decree for possession of land, it appears that the boundaries described in the plaint 
are no longer in existence, the Court can make an enquiry to ascertain the land 
decreed.^ Where the plaintiff, who has obtained a decree for possession of land, 
describes the land as having a particular area and as lying within certain boundaries, 


3. (*80) 132 Ind Cas 181 (182) (Lah). 

(’28) AIR 1928 Lah 910 (910, 911). 

Note 9 

1. (’82) AIR 1932 Cal 241 (241, 242) : 69 C-al 789. 
(Decree for landlord for poeseKsion agoiasl lessee 
can bo oxeciited a; vinst suh-lessne.) 

[See (’.87) AIR 1937 Cal 301 (303) (The person 
sought to be removed must be bound by the 
decree for possession — Mortgage decree forsale 
against executors under will in representative 
capacity — Property sold — Proceedings for 
delivery of property — Beneficiaries under will 
are not persons lioniid by the decree for posses- 
sion but by the decree for sale.)] 

2. (’2.6) AIR 192.5 Cal 1243 (1244). 

(’87) 15 Cal 04 (90). 

(’7.3) 20 Suth W R 204 (204, 205, 206). 

’69) 11 Suth W B 444 (444). 

’74) 11 Bom H 0 B 24 (31). 

3. (’72) 18 Suth WB 526(528). (DeUveiy of iMtd 


not involving delivery of buildings thereon.) 

4. (’98) 20 All 849 (351). 

(’9.5) 1 Cal W N 62 (64). 

(’13) 18 Ind Cas 177 (179, 181) (Cal). 

(’74) 21 Suth W B 849 (851). 

(’67) 7 Suth W B 225 (226). 

(1862) 1 Hyde 160 (167, 168). 

(’30) AIR 1980 Cal 15 (16) ; 56 Cal 1180. 

Note 10 

1, (’1.5) AIR 1915 Cal 658 (.560) : 42 Cal 818 

2. (’30) AIR 1930 Cal 720 (720). 

Note 11 

1. (’25) AIR 1925 Mad 613 (614). 

Note 11a 

1. (’83) AIR 1988 Lah 22 (28). 

(’35) AIR 1985 All 988(989). 

Not* 12 

I. (’72) 17 Suth W H 879 (880), 

(’71) 16 Suth W R 171 (172). ’ 

[But SM (’69) 12 Suth W B 00 (09, 100).] • - 
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the boundaries must prevail even if the land exceeds the area stated in the plaint.^ 0« 21 R. 86 
See also Note 3 to Order 7 Rule 3 and Order 21 Rule 94. Notes 12HL8 

13i Break open — Sub-rule (3). — Though in the old Code there was no 
provision corresponding to this sub-rule, it was held that where the building or 
enclosure to be given possession of was locked by the judgment-debtor or some person 
claiming under him and bound by the decree, the officer of the Court had the powoi 
to break open the lock, and place the decree-holder in possession.^ 


R. 36. [S. 264 .] Where a decree is for the delivery of 0.21 R . 86 
any immoveable property in the occupancy of a 
of immoveable pro- tenant ov otfior person entitled to occupy the 
pancy Same and not bound by the decree to relinquish 

such occupancy, the Court shall order delivery to 
be made by affixing a copy of the warrant in some conspicuous 
place on the property, and proclaiming to the occupant by beat of 
drum or other customary mode, at some convenient place, the 
substance of the decree in regard to the property. 

[1877, S. 264; 1859, S. 224. Cf. 0. 21 R. 96.] 


1. Scope and applicability of the Rule. 

2. Formal or symbolical posseuion. Boo Notes 

to Rule 95. 


4. 


Possession without the intervention of the 
Court. 

Effect of delivery on criminal proceedings. 


Other Topics ( miscellaneous) 

‘‘Other persons.” Bee Note 1. Tenant. See Note 1. 

1. Scope and applicability of the Rule. — This rule applies only to a case 
where the property is iu the exclusive possession of a person who is not bound by the 
decree and who is entitled to remain in possession ; it does not apply to a case of joint 
holding which is covered by Rule 35, ante} Where the property which is the subject, 
matter of a suit for possession is in the possession of a tenant^ or of a usufructuary 
mortgageo whose term has not expired,^ or in the possession of a person having a right 
of residence,* delivery of the property in execution should be made under this rule 
provided, of course, such person is not bound by the decree. But where a third person 
claims to enter on the land under certain contractual rights and has not derived title 


2. (*72) 18 Suth W R 26 (25). 

Note 13 

1. (’74) 22 Suth W R 283 (284). 

Order 21 Rule 36 — Note 1 

1. (’2G) AIR 1926 Lah G68 (GG9). 

2. (’96) 18 All 440 (449, 450, 461) (FB). 

(’71) 15 Suth W R 307(308). 

(*G7) 7 Suth W R 376 (.376). 

(‘17) AIR 1917 Mad 760 (761) : 39 Mad 1042. 
f'lO) 5 Ind Cas 630 (631) : 83 Mad 452. 

<*03) 26 Mad 78 (79). 

{'26) AIR 1925 Rang 98 (98, 90). 

[See (*88) AIB 1988 Mad 685 (886) : IL B (1989) 


Mad 324. (Revenue sale against jenmi in Mala- 
bar — Sale binds only jenmi and kanoindurand 
not tenants under kariomdar — Purchaser at 
revenue sale can therefore get only symbolical 
possession.)] 

[See also (’72) 17 Suth W R 236 (23f>). (In exo- 
cuting a decree under this rule Court should 
not direct rvots to pay rent to the decree-holder.)] 

3. (’12) 16 Ind Cas 420 (421) (Mad). 

’19) AIR 1919 Oudh 89 (42) : 22 Oudh Cns 278. 

’28) AIR 1923 All 507 (508) : 45 All 482. (Do.) 

[See also (’14) AIR 1914 All 440 (441 . (Need 
not even obtain symbolical possession.)] 

4. (’18) 20 Ind Cas 571 (572) (Cal). 
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0.31 R.86 
Notes l-« 


0.81 B.87 


from the defendant in the suit, he cannot be regarded as a tenant against whom anr 
order under this rule can be made.* 

Delivery of symbolical possession under this rule does not pass the right to the 
crops on the land, where a third person not bound by the decree is in possession.* 

2. Formal or symbolioal possession. — See Notes to Buie 35, ante. 

8. Possession without the intervention of the Court. — A person who has 
obtained a decree for possession of immovable property may take possession of such 
property otherwise than in execution and may rely, for the support of his possession, 
on the title vested in him under the decree.^ Where, after having obtained possession 
without the aid of the Court, he is subsequently dispossessed, he can maintain an 
action against the persons who have dispossessed him, although he has not taken out 
execution of his decree.^ 

4. Effect of delivery on oriminal prooeedinge. — Where a short time before 
the institution of proceedings under Section 145 of the Criminal Procedure Code, a 
party has been put in possession of the disputed land by the Civil Court in execution 
of a decree, it is the duty of the Magistrate to find possession with that party in 
accordance with the Civil Court's order, even though be might have got only symbolical 
possession.^ 


Arrest and detention in the civil prison 

R. 37. [S« 245B.] (1) Notwithstanding anything in these 
rules, where an application is for the execution 
of a decree for the payment of money by the 
dteteiuon arrest and detention in the civil prison of a 

judgment-debtor who is liable to be arrested in 
pursuance of the application, the Court '"shall, instead of issuing a 
warrant for his arrest, issue a notice calling upon him to appear 
before the Court on a day to be specified in the notice and show 
cause why he should not ^ committed to the civil prison ; 

^Provided that such notice shall not he necessary if the Court 
is satisfied, hy affidavit, or otherwise, that, with the object or effect of 
delaying the execution of the decree, the judgment-debtor is likely to 
abscond or leave the local limits of the jurisdiction of the Court. 

(2) Where appearance is not made in obedience to the notice,. 


5. (’28) AIR 1928 Mad 25 (27). 

6. (’08) 8 Low Bur Rul 129 (180). 

Notes 

1. (’91) 15 Bom 288 (241). 

(’67) 2 Agra 285 (286). 

(’74) 22 Snth W B 406 (406). 

.(’81) 5 Bom 887 (891, 392). (If in taking such 
possession. he uses violence he can be prosecuted.) 

2. (’16) AIR 1916 All 168 (168, 164); 38 All 509. 

(Twelve ytitn after snch dispossession snit will 
be barred.) < 


(’74) 0 N W P H C R 187 (139). 

(’16) AIR 1916 Mad 1089 (1090). (Rzeontion is 
not the remedy.) 

(’22) AIR 1922 Lah 459 (460). 

Note 4 

1. (’02) 29 Cal 208 (210). 

(’99) 26 Cal 625 (626, 629). 

(’05) 82 Cal 796 (797, 798). 

[But See (’16) AIR 1916 Mad 640 (640); 89 Mad' 
548. (Symbolical possession wiUiout pNjodfoe 
to persons in actual possession nA. aoMai^ 
possassim for purposes of 8. 14S, Or. 2, Ck>]' 



WARBANT FOB ABBEST 


2057 


the Court shall, if the decree-holder so requires, issue a warrant for 
the arrest of the judgment-debtor. 

a. Substituted by the Code of Civil Procedure (Amendment) Act, XXI of 1986, S.3, for "may.** 

b. Inficrted by ibid^ Section 3. 



1. Notice to show cause. | 2. Privilege from arrest. See Section 185. 

Other Topics (miscellaneous) 

“For the payment of money.** See Note 1. 

Judgment-debtor residing outside jurisdiction — Whether notice could be 
issued. See Note 1. 


0.21 R.8T 
Notes 1-2 


1. Notloe to show cause. — Under Rules 16 and 22 of this Order, a Court is 
bound to issue notice to the judgment-debtor, preliminary to ordering the execution of 
the decree, in three classes of applications for execution, viz. — 

(1) those made by transferees of decrees ; 

(2) those made more than one year after the decree; and 

(3) those made against the legal representatives of a party to a decree. 
Where, after such preliminary notice the party does not show cause against 

execution, the Court is bound, under Rule 24, to issue process for the execution of the 
decree. But, where an application is made for the execution of a money decree by the 
imprisonment of the judgment-debtor, the Court is bound under this rule to issue, in 
the first instance, a notice to the judgment-debtor to appear and show cause why he 
should not be committed to the civil prison in execution of the decree. The Couit 
cannot issue a notice and a warrant of arrest at the same time with directions for arrest 
in case the judgment-debtor intimates he does not propose to appear.^ 

Under the rule as it stood before it was amended by Act XXI of 1936 the Court 
had a discretionary power to issue a notice to the judgment-debtor to show cause against 
his detention in prison. This discretionary power was provided only in respect of the 
execution of money decrees by the arrest and imprisonment of the judgment-debtor. 
The classes of cases in which the discretion to issue notice could be exercised were 
indicated in the provisions of Rule 40, infra. It was held that it would bo a proper 
exercise of discretion to order notice where the Court had reason to believe that the 
• judgment-debtor was too ill for imprisonment.* 

Though a judgment-debtor cannot be arrested because he is outside the 
jurisdiction of the Court at the time of the arrest, a notice under this rule may 
nevertheless be issued.® 

See also Note la to Rule 40 infra, 

2, Privilege from arrest. — See Section 135, ante. 


R. 38. [8 337.] Every warrant for the arrest of a judg- 


Wurmt for arrert to ment-debtor shall direct the officer entrusted 
airoct judgment-aebtor with its execution to bring him before the 
to be brought up. Court with all convenient speed, unless the 


Order 21 Rule 37 — Note 1 

1. (’83) AIR 1983 Pat 816 (816) : 11 Pat 743. 
(’83) AIR 1983 All 693 (698) ; 66 All 109. (The 
warrant is illegal.) 


14 Oudh Ciis 36. 

.. ,’36) AIR 1936 Sind 61 (63). ^ ^ 

[fifM alto (’18) AIB 1918 Pat 427 (428) : 3 Pat 
L Jour 96.] 


2. (’ll) 9 Ind Cas 746 (747) 

3. (' 


0.21 R. 88 
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SUBSISXENCE-ALIiOWANOE 


4). 21 R.38 
■Mote 1 


O. 21 R. 38A 
(Rangoon) 


0.21 R.89 


amount which he has been ordered to pay, together with the 
interest thereon and the costs (if any) to which he is liable, be 
sooner paid. 

[1877, Ss. 251, 343; 1859, S. 222.] 

Local Amendment 

MADRAS 

Substitute a comma for the full-stop after the word *'paid*’ and add the 
following : 

**or unless satisfaction of the decree be endorsed by the decree-holder on the 
warrant in the manner provided in Eule 25 (2) above.** 

1. “With all GOnYenlent speed.** — Detention, without authority, beyond 
such time as is reasonably necessary to bring the judgment-debtor to Court after 
arrest, is illegal.^ 

*l’he date for the return of the warrant should also be specified in the warrant.* 


RANGOON 


Local Amendment 


Add tho following as Rule 38A : 


CoBts of conveyance of 
civil prisoners to bo borne 
by Court. 


*'38A. The actual cost of conveyance of a civil prisoner 
shall be borne by the Court ordering 'his arrest or requiring 
his attendance at Court, as the case may be, and shall not 
be charged to the judgment-creditor.** 


R. 39. [Ss. 339, 340.] (1) "So judgment-debtor shall be 
„ . .. arrested in execution of a decree unless and 

SulMUtence-dlowanc. ..i .1 j 1 u • j. l v 

until the decree-holder pays into Court such 
sum as the Judge thinks sufficient for the subsistence of the judg* 
ment-debtor from the time of his arrest until he can be brought 
before the Court. 

(2) Where a judgment-debtor is committed to the civil 
prison in execution of a decree, the Court shall fix for his subsis- 
tence such monthly allowance as he may be entitled to according to 
the scales fixed under section 57, or, where no such scales have been 
fixed, as it considers sufficient with reference to the class to which 
he belongs. 

(3) The monthly allowance fixed by the Court shall be 
supplied by the party on whose application the judgment-debtor 
has been arrested by monthly payments in advance before the first 
day of each month. 

Order 21 Rule 38 — Note 1 

1. (1859) 1859 Bourke 69. 

2. (’18) AIB 1918 Pat 427 (428): 8 PatL Jottr95. 
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( 4 ) The first payment shall be made to the proper officer of 0.21 R .89 
the Court for such portion of the current month as remains unexpired 

before the judgment-debtor is committed to the civil prison, and the 
subsequent.payments (if any) shall be made to the officer in charge 
of the civil prison. 

( 5 ) Sums disbursed by the decree-holder for the subsistence 
of the judgment-debtor in the civil prison shall be deemed to be 
costs in the suit : 

Provided that the judgment-debtor shall not be detained in 
the civil prison or arrested on account of any sum so disbursed. 

[1877, Ss. 339, 340; 1859, Ss. 276, 279.] 

Local Amendments 

ALLAHABAD 

Delete the words “in the civil prison** in sub-rule (5). 

CALCUTTA 

Omit the words “in the civil prison** in sub-rule (5). 

LAHORE 

Delete the words “in the civil prison** in sub-rule (5), 

MADRAS 

Delete the present sub-rulcs (4) and (5) and substitute the following : 

“(4) Such sum (if any) as the Judge thinks sufficient for the subsistence and 
costs of conveyance of the judgment-debtor for his journey from the Court-house to 
the Civil Prison and from the Civil Prison, on his release, to his usual place of 
residence together with the first of the payments in advance under sub-rule (3) for 
such portion of the current month as remains unexpired, shall be paid to the proper 
officer of the Court before the judgment-debtor is committed to the Civil Prison, and 
the subsequent payments (if any) shall be paid to the officer-in-charge of the 
Civil Prison. 

(5) Sums disbursed under this rule by the decree-holder for the subsistence 
and costs of conveyance (if any) of the judgment-debtor shall be deemed to be costa 
in the suit.’* 

NAGPUR 

( a) To sub-rule (1) the following words shall be added, namely : 

**and for the cost of conveyance of the judgment. debtor from the place of his 
arrest to the Court-house.** 

(b) For sub-rules (4) and (5), the following sub-rules shall be substituted, 
namely : 

“(4) Such sum (if any) as the Judge thinks sufficient for the subsistence and 
cost of conveyance of the judgment-debtor for his journey from the Court-house to the 
Civil Prison and from the Civil Prison, on his release, to his usual place of residenco 
together with the first of the payments in advance under sub-rule (3) for such portion 
of the current month as remains unexpired, shall bo paid to the proper officer of the 
Court before the judgment-debtor is committed to the Civil Prison, and the subsequent 
payments (if any) shall bo i)aid to the officer-in-charge of the Civil Prison. 
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O.aiR.89 
NoteB 1-a 


(5) Sums disbursed under this rule by the decree- holder for the subsistence 
and the cost of the conveyance (if any) of the judgment-debtor shall be deemed to be 
costs in the suit.’* 

N.-W. F, P. 

(1), For sub- rule (4), substitute the following : 

“(4) All payments shall be made to the officor-in-charge of the Civil Prison.” 
(^), In sub-rule (5), omit the words “in the Civil Prison,” 

OUDH 

In sub-rulo (5), delete the words “in the Civil Prison.” 

PATNA 

In sub-rule (5) delete the words “in the Civil Prison” in the first place where 
they occur. 

RANGOON 

The following shall be inserted as sub-rule (2A) : 

“(2A) When a civil prisoner is kept in confinement at the instance of more 
than one decree- holder, he shall only receive the same allowance for his subsistence as 
if he were detained in confinement upon the application of one decree-holder. Each 
decree-holder shall, however, pay the full allowance for subsistence, and when the 
debtor is released, the balance shall be divided rateably among the decree-holders, and 
paid to them.” 

In sub- rule (5) the words ”in the Civil Prison” shall be deleted. 



1. SubtMtonce money. 

2. Arrest before judgment 

3. Payment of subsistence money and limitation. 


1. Subsistenoe money. — This rule is to be strictly followed. The subsistence 
allowance payable to the ollicer-in-charge of the civil prison must always be paid for a 
whole month in advance.^ Thus, the payment for the month of January must be 
actually made to the officer-in-charge of the civil prison before the 1st of January.^ 
Otherwise, the judgment-debtor will be released from imprisonment. See Section 68,. 
Note 3 and the undermentioned cases.’ The decree-holder is bound to pay, however, only 
the amount due as subsistence allowance according to the prescribed scales* and not the 
costs of bedding, clothing, etc., for the prisoner which are governed by the Prison Buies.’ 

In case the judgment-debtor is not committed to prison, the decree-holder is 
entitled to a refund of any money unspent between the dates of arrest and release 
from custody.’ 


2. Arrest before judgment. — The same rules apply equally to cases of arrest 
before judgment.^ 


Order 21 Rule 39 — Note 1 

1. (*70) 6 Beng L R App 79 (79. 80). 

(*70) 5 Bong L B App 80 (81). (Unspent amount 
of previous month may io taken into account.) 

2. (T4) AIR 1914 Mad 24 (24). (Remittance by 
postal money order, must actually reach ofDoei 
before the first day of the month.) 

3. Bourke 0 0 52. 

Bourke 0 C 109. 

Bourke 0 0 421. 

(’68) 1 Mad H. O R 76 (77). 


4. Bourke 0 G 62. (The corresponding Section of 
the Code of 1859 contained no reference to any 

Bourke 0 C 59. (Do.) 

5. (’98) 1898 Pun Re 48, page 202. 

See also Note 2 to Section 58. 

6. (’68) 5 Bom H 0 R 84 (85). 

(’79) 4 Bom 65 (69, 70). (Time for payment of 

S rooess lee for arrest under the Code of X859 was 
iflerent.) 

Note 2 

1. Bourke 0 Q 428. 
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8. Payment of subsistenoe money and limitation. — A paymenii or 0.81 R. 89 

remittance of subsistence money by post to the Superintendent of Jail under Note 8 
sub-rule (4) is a step-in-aid of execution within the meaning of Article 1S2 of the 
Limitation Act.^ . 


“R. 40. (1) When a judgment-debtor appears before the 
„„ Court in obedience to a notice issued under 

Proceedings on 

appearance of judgment- 37 (yf jg brought befoTC the Court after 

debtor in obedience to , f 

notice or after arrest. avrested in exBcution of u dccvee for the 

payment of money, the Court shall proceed to hear the decree-holder 
and tahe all such evidence as may be produced by him in support of 
his application for execution, and shall then give the judgment- 
debtor an opportunity of showing cause why he should not be 
committed to the civil prison. 

(3) Pending the conclusion of the inquiry under sub-rule (1) 
the Court may, in its discretion, order the judgment-debtor to be 
detained in the custody of an officer of the Court or release him on 
his furnishing security to the satisfaction of the Court for his 
appearance when required. 

(3) Upon the conclusion of the inquiry under sub-rule (1) the 
Court may, subject to the provisions of section 51 and to the other 
provisions of this Code, mahe an order for the detention of the judg- 
ment-debtor in the civil prison and shall in that event cause him to be 
arrested if he is not already under arrest : 


Provided that in order to give the judgment-debtor an oppor- 
tunity of satisfying the decree, the Court may, before making the 
order of detention, leave the judgment-debtor in the custody of an 
officer of the Court for a specified period not exceeding fifteen days 
or release him on his furnishing security to the satisfaction of the 
Court for his appearance at the expiration of the specified period if 
the decree be not sooner satisfisd. 

(4) A judgment-debtor released under this rule may be 
re-arrested. 


0.21 R.IO 


(5) When the Court does not make an order of detention 
under sub-rule (3), it shall disallow the application and, if the judg- 
ment-debtor is under arrest, direct his release. 

a* Substituted by Section 4 of the Code of Civil Procedure (Amendment) Act, XXI of 198(1. 


Note 3 

1. (*88) AIR 1988 Mad 88 (84, 85) : 5G Mad 820. 
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0.21 R.40 
Note la 


Local Amendments 

NAGPUR 

inmt the following as sub-rules (6), (7) and (8) : 

“(6) When a judgment-debtor is ordered to be detained in the custody of an 
officer of the Court under sub-rule (2) or the proviso to sub-rule (3) above, the Court 
may direct the decree-holder to deposit such amount as, having regard to the specified 
or probable length of detention, will provide : 

(a) for the subsistence of the judgment-debtor at the rate to which he is 
entitled under the scales fixed under Section 57, 

(b) for the payment to the officer of the Court in whose custody the judgment- 
debtor is placed of such fees (including lodging charges) in respect thereof as the 
Court may by order fix : 

Provided (i) that the subsistence allowance and the foes payable to the officer 
of the Court shall not be recovered for more than one month at a time, and 

(ii) that the Court may from time to time require the decree- holder to deposit 
such further sums as it deems necessary. 

(7) If a decree-holder fails to deposit any*"sum as required under sub-rule (6) 
above, the Court may disallow the application and direct the release of the judgment- 
debtor. 


(8) Sums disbursed by the decree-holder under sub-rule (6) shall be deemed to 
ho costs ill the suit : 


Provided that the judgment-debtor shall not bo detained in the civil prison or 
arrested on account of any sum so disbursed.** 

[Notification No. 7719, dated 29-11.1938,] 


ALLAHABAD, MADRAS and OUDH 


Under Section 4 of Act XXI of 1936 the amendments to Buie 40 made by the 
above High Courts have been repealed. 



la. Legiflative changea. 

1. Scope of the Rule. 

2. Poverty or other aufiicient cause*’ (old 
Rule). 

3. Insolvency. 

4. Transfer, concealment, removal or any 

other act of bad faith — Sub- rule (2), 
clauses (b) and (c) (old Rule). 

5. Undue preference— Sub-rule (2), clause (c) 

(old Rule). 


6. Refusal or neglect to pay the amount of 

the decree— Sub-rule (2), clause (d) (old 
Rule). 

7. Likelihood of the judgment-debtor 

absconding— Sub«rule (2), clause (e) (old 
Rule). 

8. Sub-rule (3) (old Rule). 

9. Appeal. 

10. Madras Amendment. 


OilMT Topics ( miscellaneous) 

Lunacy — Whether sufficient cause for refusing arrest. See Note 2. 

**Sha11 cause the judgment-debtor to be arrest^.** See Note 1. 

“Unable to pay.** See Note 1. 

la. Legislative changes. — The rule in its present form was substituted for 
the old Buie 40 by Section 4 of Act XXI of 1936. The old Rule 40 ran as follows — 
R. 40. [S. 337A.] (1) Where a judgment-debtor appears before the Court in 
Proceedings on appear- obedience to a notice issued under Buie 37, or is brought 
ance of judgment-debtor before the Court after being arrested in execution of a decree 
in obedient to notice or for the payment of money, and it appears to the Court that 
a ter arres . judgment-debtor is unable from poverty or other sufficient 

cause to pay the amount of the decree or, if that amount is payable by instalmeiits. 
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tho amount of any instalment thereof, the Court may, upon such terms (if any) as it 
thinks lit, make an order disallowing the application for his arrest and detention, or 
directing his release, as the case may be. 

(2) Before making an order under sub-rule (1), tho Court may take into 
consideration any allegation of the decree-holder touching any of the following 
matters, namely : — 

(a) the decree being for a sum for which tho judgment-debtor was bound in 
any fiduciary capacity to account; 

(b) the transfer, concealment or removal by the judgment-debtor of any part 
of his proj)erty after the date of the institution of tho suit in which the 
decree was passed, or tlie commission by him after that date of any other 
act of bad faith in relation to his property, with the object or ellect of 
obstructing or delaying tho decree-holder in the execution of the decree; 

(c) any undue preference given by the judgment-debtor to any of liis other 
creditors; 

(d) refusal or neglect on the part of tho judgment-debtor to pay tho amount of 
tho decree or some part thereof when he has, or since the date of tho 
decree has had, tho means of paying it; 

(e) the likelihood of tho judgment-debtor absconding or leaving tho jurisdiction 
of the Court with the object or effect of obstructing or delaying tho decree- 
holder in the execution of tho decree. 

(3) While any of the matters mentioned in sub-rule (2) are being considered, 
tho Court may, in its discretion, order the judgment-debtor to be detained in the civil 
prison, or leave him in the custody of an officer of the Court, or release him on his 
furnishing security to the satisfaction of tho Court, for his appearance when required 
by the Court. 

(4) A judgment-debtor released under this rule may be re-arrested. 

( 6) Where the Court does not make an order under sub-rule (1), it shall cause 
the judgment-debtor to be arrested if he has not already been arrested and, subject to 
the other provisions of this Code, commit him to the civil prison.’* 

Tho above Act also amended Section 51 and 0. 21 R. 37 of tho Code. (Soo 
Section 51 and 0. 21 R. 37.) The effect of all these amendments taken together is as 
follows — 

1. It is now obligatory, in every case, on the Court to give an opportunity to 
the judgment-debtor to show cause why ho should not be imprisoned, before ordering 
his imprisonment in execution of a money decree. But, before the passing of the above 
Act, the Court had a discretion in the matter. (See O. 21 R. 37.) 

2. Execution of a money decree by the imprisonment of the judgment-debtor 
cannot now be ordered except in certain special circumstances specified in tho proviso 
to Section 51. But, before the passing of the above Act, the Court was ordinarily 
bound to order the imprisonment of the judgment-debtor on tho application of the 
decree-holder, though the Court had a discretion to refuse to order such imprisonment 
in certain circumstances (old R. 40 of 0. 21). In other words, the burden is now 
thrown on the decree-holder to prove the circumstances justifying the imprisonment 
of the judgment-debtor, whereas formerly, the burden was on tho judgment-debtor to 
establish the circumstances justifying the Court in refusing to order his imprisonment.^ 

3. Tho provision in Rule 40 for giving a further opportunity to tho judgment- 
debtor to satisfy tho decree even after his imprisonment has been ordered by directing 


0.21 R.4a 
Note la 


Order 21 Rule 40 — Note la 

1. (*88) AIR 1988 Loh 616 (619). (Provision is retrospective.) 



0.21 R.40 
Motes ia-2 
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that he should be left in the custody of an officer of the Court for a certain period or 
should be released on his furnishing security is new. 

See also Note 5A to Section 51, ante. 

It Soope of the Rule# — As seen in Note la, the one great distinction 
between the law as it was before the amendments made by Act XXI of 1936 and the 
law as it is now, is that previously the Court was ordinarily hound to order the 
imprisonment of the judgment.debtor in execution of a money decree on the 
application of the decree-holder, though the Court had a discretion in certain 
exceptional circumstances to refuse to order the imprisonment of the judgment- 
debtor;^ whereas, now the Court has no power to order the imprisonment of the 
judgment-debtor in execution of a money decree except in certain specified circum- 
stances. Inability to pay the amount of the decree was recognized under the old rule 
as a ground for disallowing an application for arrest. But the inability must be a 
bona fide one as implied in sub-rule (2). An order releasing the judgment-debtor 
without considering the allegations of the decree-holder touching any of the matters 
referred to in sub-rule (2) of the old rule was not proper.® The object of the rule was 
to prevent creditors from unduly harassing indigent debtors® but it no sufficient cause 
as required by the rule existed, the Court could not refuse the decree-holder the right 
of arrest and detention.^ The finding as to inability to pay must be based on evidence,® 
and the burden of proof of such inability rested on the judgment-debtor.® The 
executing Court had no power to excuse the judgment-debtor from liability to arrest, 
until he actually came before the Court.^ 

A judgment.debtor committed to the civil prison will be deemed to be in 
unlawful detention if he is delivered to an officer other than the officer named in the 
warrant of committal issued under the rule, and will be entitled to be released from 
such custody.® Though in the case of a judgment-debtor against whom a warrant had 
been issued, 8ul)-rule (1) of the old rule in terms was applicable on his being brought 
under arrest, he was not precluded from surrendering to the Court before arrest and 
claiming the protection of the rule.® 

2. Poverty or other euffloient cause*’ (old Rule). — The Court had a 
discretion under the old rule to disallow the application for arrest on any one of the 
grounds specified in the rule.^ Inability to pay may arise from poverty or othen 
sufficient cause. Where the object of the decree-holder was to harass a judgment- 
debtor, whose properties had all been sold in execution of decrees, and the amount 


[Scf nlho (*38) AIR 1938 Rang 477 (478). (As the 
normal limit under which a man cannot rea- 
sonably be expected to support himself and a 
family is held at Rs. 40, unless there is any- 
thing on the record from which it can bo said 
to have licen proved that a judgment-debtor 
earns more than Rs. 40 a month and fails to 
pay the excess to the decree-holder, the Court 
should not order arrest of a judgment-debtor.)] 

Note 1 

1 . {See (’36) AIR 1936 Rang 280 (281).] 

2 . (’29) AIR 1929 Pat 728 (729). (Fraudulent 
concealment of property since date of suit.) 

3 . (*18) 21 Ind Gas 293 (297) (Mad). 

4 . (*97) 2 Cal W N 588 (689). (Court is bound to 
cause the arrest at onoe.) 


(’26) 94 Ind Oas 279 (279) (Lab). 

[Sec also (’38) AIR 1933 Pat 248 (248). (Judg- 
ment-debtor evading arrest— Court refusing to 
make further effort to apprehend and dismiss- 
ing execution case— Order is not proper.)] 

5. (*28) AIR 1928 Cal 62 (63) : 54 Cal 782. (And 
not on a statement at the bar.) 

6. (’14) AIR 1914 Low Bur 61 (52) : 7 Low Bur 
Rul 339. 

(*97-01) 2 Upp Bur Rul 279. 

7. (’33) AIR 1983 Pat 248 (248). 

8 . (*85) 11 Cal 527 (680). 

e. (’29) AIR 1929 Sind 110 (111). 

Note 2 

1 . (’35) AIR 1936 Oudh 57 (M) : 10 Luck 506. 
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could be realized from solvent co- judgment-debtors,^ or where the assets of a judgment- 
debtor could not be readily called in, for no fault of his,® the Court might, in its 
discretion, refuse arrest or detention and, in the latter instance, grant him a reasonable 
time to pay the amount. 

Lunaay of the judgment-debtor was held to bo a suflBcient cause under the old 
rule for refusing arrest or detention.* 

3. Insolvenoy. — In the absence of a protection order from the Insolvency 
Court, the insolvency of a judgmont-debtor was not necessarily a ground for release 
under the old rule.^ The Court was, however, bound to consider, under that rule, 
the question of his inability to pay, if pleaded, notwithstanding the want of a 
protection order.® 

Prior to any enquiry under this rule, the Court must, under Section 55, 
sub-section (3), inform the judgment-debtor that he may apply to bo declared an 
insolvent® and the judgment-debtor must express his intention to do so also before 
the proceedings under this rule are terminated.* 

4. Transfer, oonoealment, remoYal or any other act of bad faith — Sub- 
rule (2), olauses (b) and (o) (old Rule)* — The acts of bad faith contemplated by 
clauses (b) and (o) of sub-rule (2), of the old rule were akin to those dealt with in 
Section 53 of the Transfer of Property Act, Sections 55 to 57 of the Presidency Towns 
Insolvency Act, and Sections 53 and 54 of the Provincial Insolvency Act of 1920. 
Under clause (b), however, the alleged act must be subsequent to the suit in question 
and intended to defeat or delay the decree-holder in particular.^ 

One test of good faith is whether the transaction complained of is genuine 
or colourable.® 


6. Undue preference — Sub-rule (2), clause (c) (old Rule). — It was held 
that the Court might be guided by the relevant provisions of the Insolvency Acts in 
dealing with the question of undue preference under clause (c) of sub-rule (2) of the 
old rule.^ See also the undermentioned cases.® 

6. Refusal or neglect to pay the amount of the decree — Sub-rule (2), 
clause (d) (old Rule). — The word '^thereof " in clause (d) of sub-rule (2) referred to the 


2. (*22) AIR 1922 Lah 259 (260). 

3. ('ll) 11 Ind Gas 84S (849) (Lah). (Decree debt 
due to judgment-debtor his only property — 
Obstruction in its realization.) 

(’84) AIR 1984 Lah 166(166). (Judgment-debtor’s 
whole property under attachment in another 
decree — Refusal to order arrest of judgment- 
debtor held justified.) 

(’85) AIR 1985 Oudh 67 (58) : 10 Luck 508. 

(’86) AIR 1985 Gal 127 (129). (Properties under 
attachment at the instance of decree-holder or 
properties form subject-matter of decree for mort- 
gage at the instance of decree-holder— Refusal of 
prayer for arrest of judgment-debtor justified.) 
[Sss also (’25) AIR 1925 Mad 42 (48) : 48 Mad 
494. (Merchant, if short time will enable him to 
raise money, should not be ruined by arrest.)] 

4. (’98) 22 Bom 961 (962). 

Notes 

!• Bee Note 16 to Section 65 ante, 

(*07) 9 Bom L R 898 (900). 

(’80) AIR 1980 Lah 1070(1071, 1072). (Protection 


order produced — Judgment-debtor immune from 
arrest!) 

2. (’81) AIR 1981 Lah 121 (122). (Insolvency 
application — Property in the hands of ad in- 
terim receiver— Sufficient cause.) 

ISee also (’85) AIR 1985 Rang 415 (418) : 18 Rang 
628. (It does not follow, because the Insolvency 
Gourt grants leave to execute a decree, that in 
the regular suit an application for leave to exe- 
cute the decree by arresting the insolvent will 
be successful.)] 

3- (’09) 1 Ind Gas 402 (408): 1909 PunRe No. 16. 

4. (’98) 1898 Pun Be No. 59. 

Note 4 

1. [See (’85) 7 All 445 (446). 

(’95) 17 AU 218 (221).] 

2. [See (’05) 29 Bom 428 (484).] 

Notes 

1. (’85) 11 Gal 451 (461). 

2. (’98) 16 Mad 499 (608, 506). (Preference must 
voluntary and devoid of consideration.) 

(’81) 8 All 580 (582, 588). (Do.) 


0.21 R.M 
Notes 2Ht 


80PG. 180. 
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0.81 B.<0 
notes 8^0 


0.81 R.41 


decree amount generally, -whether payable in instalments or otherwise.^ 

7. Likelihood of the jiidgment«debtoF absoonding— 8ab-vtile(2)olaaBe (e) 
(old Rule). — See the undermentioned case.^ 

8e Sub-rale (3) (old Rule). — This sub-rule was intended to give facility 
for the enquiry contemplated in the preceding sub-rule.^ The security to be furnished 
under the sub-rule must be a substantial one and not a personal, security of the 
judgment-debtor himself.* A security bond given under the sub-rule would be in 
force until the execution proceedings wore terminated by a final order.* Where a 
judgment-debtor had not been arrested, but had been given notice to show cause why 
he should not bo arrested, the Court had no jurisdiction to order, under sub-rule (3), 
the release of the judgment-debtor and take a bond for his appearance.^ 

8. Appeal. — By the operation of Sections 2 (2) and 47 of this Code, an 
appeal lies from an order disallowing an application for the arrest and imprisonment 
of the judgment-debtor^ as well as from an order refusing him exemption from arrest.* 

10. Hadraa Amendment. — Act XXI of 1936 repealed the amendments to 
the old B. 40 made under Section 122 of the Civil Procedure Code. Before the above 
Act, under the rule as amended by the Madras High Court, it was provided that a 
judgment-debtor who had been ordered to be detained in the civil prison might be 
ordered to be left in the custody of an officer of the Court for a specified period not 
exceeding ten days, in order to enable the judgment-debtor to satisfy the debt. It 
was held that the order for leaving the judgment-debtor in the custody of an officer of 
the Court under this proviso need not bo in writing.^ 


Attachment of Pbopbrtt 


R. 4 1 . [8* 267.] Where a decree is for the payment of 
of judgm-nt- moBoy the decree-holder may apply to the 

debtor e. to hU property. ^ _ 

(a) the judgment-debtor, or 

in the case of a corporation, any officer thereof, or 
(e) any other person, 

be orally examined as to whether any or what debts are owing 


(*86) 12 Bom 426 (426). 

Note 6 

1 . (’14) AIR 1914 Low Bar 61 (68) : 7 Low Buc 
Hal 839. 

Note? 

1 . (’93) 20 Oftl 771 (787). 

Note 8 

1 . (’14) AIR 1914 Low But 51 (68) : 7 Low Bur 
Uul 889 

2 . (’28) AIR 1928 Cal 62 (68) ; 64 Cal 782. 

3. (’29) AIR 1929 Lah 776 (777). (Surety bond— 

Execution proceedings consigned to record room 
on judgment.debtor appl^ng for being declared 
ineolvent — Fresh execution arolication on die- 
mieeal of inaolrency petition— Surety’s liability 
eontinuea.) , 


4 . (’84) AIR 1984 Lah 217 (218). (The eecurity 
bond cannot bo enforced.) 

Note 9 

1 . (’19) AIR 1919 Lah 16 (16) : 1 Lah 77. 

(’88) AIR 1983 Pat 248 (249). 

(’22) AIR 1922 Lah 259 (269). 

(’98) 21 Mad 29 (80). 

(’96) 1896 Pun Re No. 69, page 886. 

(’17) AIR 1917 Mad 187 (187). 

2. (’29) AIR 1929 Lah 141 (141). 

(’37) AIR 1987 Lah 706 (707). 

NotalO 

1 . (’88) AIR 1938 Mad 278 (279). (Esoa]^ from 
each cuetody ie an offence undm S. 225 B of th. 
Penal Code.) 
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to the judgment-debtor and whether the ju^ment-debtor has any 0.21 R.il 
and what other property or means of satisfying the decree; and the 
Court may make an order for the attendance and examination of 
such judgment-debtor, or officer or other person, and for tho 
production of any books or documents. 

[1877, S. 267; 1859, S. 219.] 

Synopsis 

1. Legislative changes. 3. **Any other person.** 

2. Scope and object of the Rule. 4. **Any and what other property.** 

t 2a. **Decree for payment of money.** 5. Production of books of account. 

1. Le^iBlatiYe ohan^eSt — ‘*Ordor 21 B. 41 is an amplification of Section 219 
of Act VIII of 1859, modified by Section 267 of Act X of 1877.**^ Under the former 
Codes the Court was also expressly empowered to act suo motu, 

2. Soope and object of the Rule. — The object of the rule is to obtain 
discovery for purposes of execution in cases where there is any difficulty or causo for 
delay in obtaining particulars of tho judgment-debtor’s property.^ An application under 
this rule can bo made at any stage, though it should not bo allowed, if it is calculated 
to harass any person by personal examination when an order for examination or 
production is made ex parte. It is open to the Court to hear the objections of the 
respondent without an application by him.* The provisions of this rule come into 
effect only after a decree has been passed and cannot be invoked in the suit stage.* Tho 
power of the Court under this rule is discretionary.^ 

2a. " Decree for payment of money.’’ — A decree directing an enquiry as 
to damages is a decree for payment of money and a person who has obtained such a 
decree is entitled to invoke the aid of this rule in order to enable him to effect an 
attachment, in pursuance of tho right given to him under 0. 21 R. 42, before the 
amount due from the judgment-debtor has been ascertained.^ 

8. "Any other person.” — The Court may order tho examination of any 
person who is alleged to be a mortgagee in possession of the property of tho judgment- 
debtor and if it finds such person not to be in possession, it may order the attachment 
of the property.^ 

It has been held by the Judicial Commissioner’s Court of Sind* that permission 
should not be granted to a judgment-debtor to examine a garnishee on the affidavit 
filed by him denying his liability to the judgment-debtor. It has also been held by 
the Madras High Court* that the discretionary power under this rule to examine a 
garnishee must ordinarily be limited to cases where the garnishee admits the debt. In 
such cases, the executing Court may find out the exact extent of the debt before 
ordering execution. 

Order 21 Rule 41 — Note 1 Note 2e 

1. (*16) AIR 1916 Cal 228 (229) : 43 Cal 285. 1. (’39) AIR 1939 Mad C99 (699, 701). 

Note 2 Note 3 

1. (*38) AIR 1938 Mad 771 (772). 1. (*93) 17 Bom 614 (618, 619). 

2. *16) AIR 1916 Cal 228 (229) : 48 Cal 286. 2. (»38) AIR 1938 Sind 350 (861). „ , , 

3. (*84) AIR 1984 Mad 199 (201) : 67 Mad 685. 3. (’88) AIR 1988 Mad 771 (773, 774). (Bufc 

4. (*39) AIR 1939 Mad 699 (702). examination may be allowed to prevent fraud or 

(’88) AIR 1988 Mad 771 (773). collusion — Object is to find out if dolt is pro- 
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0.21 B. 41 
BotwH 


0.21 R.42 


4. "j&ny and what other property." — The role applies to every description 
of property of the judgment-debtor legally liable to be proceeded against in satisfaction 
of the decree.^ 

5. Production of books of account. — To prevent the judgment-debtor from 
defeating the decree-holder’s, rights, the Court may require the former to produce his 
books of account and leave them in court-custody.* A garnishee may also be directed to 
produce his books of account or other documents for finding out whether there are any 
dealings between him and the judgment-debtor making the existence of a debt 
probable.* 


R. 42. [S. 255.] Where a decree directs an inquiry asito 
rent or mesne profits or any other matter, the 
property of the judgment-debtor may, before 
the amount due from him has been ascertained, 
be attached, as in the case of an ordinary 
decree for the payment of money. 

[ 1877, S. 255. See 0. 21 Rr. 12, 15 and 16. ] 


Attachment in cate of 
decree for rent or metne 
prohU or other matter, 
amount of which to be 
tubtequently determined* 


. Synopsis 

1* Scope of the Rule. I 3* Enquiry into state of account in suits 

2* Attachment under a preliminary decree. | under Section 92 of this Code. 


Is Scope of the Rale# — This rule is analogous to the provision in the Code 
relating to attachment before judgment and its object is to secure to the decree-holder 
the fruits of his decree. Although, unlike 0.38 B.6, this rule makes no specific 
provision for avoiding attachment by furnishing security, it has been held that the 
Court will be justified in requiring security before acting under this rule.^ This rule 
treats the attachment as a proceeding in execution and the application for attachment 
may, therefore, be treated as one for execution. And as soon as the amount is 
ascertained, the application for attachment becomes one for the execution of the decree 
for the realization of the ascertained sum of money and the applicant will also be 
entitled to share in a rateable distribution of assets under Section 73 ante.^ 


2. Attachment under a preliminary decree. An attachment of the 
property of 2 ^ judgmenUdebtor under a preliminary decree fixing his liability qm. be 
validly made under this rule pending enquiry as to the amount due.^ But where the 
preliminary decree does not fix the liability but directs enquiry in order to ascertain 


bably, not really due — Whether debt is admitted 
or denied by garnishee it can be attached and 
sold or a receiver may be appointed to realize it— 
The question whether the debt is really due can 
be decided only in proceedings taken expressly 
for the recovery of the debt and not in proceed- 
ings for the attachment of such debt.) 

Note 4 

1. [5ee (*98) 17 Bom 614 (618, 619). (E. g.. 
Equity of redemption.)] 

Note 5 

1* (’71) 8NWFH0B 884 (886). 

2. (’86) AIB 1988 Mad 771 (774). (But garnishee 


ought not to be subjected to any examination 
or cross-examination for the purpose of determin- 
ing whether the liability subsists or not.) 

Order 21 Rule 42 — Note 1 

1 . (’12) 16 Ind Oas 708 (710) (Oal). 

(’17) AIR 1917 All 168 (164). 

2. (’84) AIR 1984 Mad 604 (606) : 68 Mad 288. 

Note 2 

1* (’67) 8 Suth W R 9 (10). (E.g., A preliminary 
decree for mesne profits direot&g enquii^ intp 
the account.) . , 

(*17) AIR 1917 All 168 (164). 
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the liability, this rule does not apply "An operative decree obtained after the death 
of a defendant, by which the extent and quality of his liability, already declared in 
general terms, are for the first time ascertained, cannot bind the representatives of the 
deceased, unless they were made parties to the suit in which it was pronounced/*^ To 
such a case the present rule can have no application. 

8. Blnqulry into state of aooount in suits under Section 92 of this Code. 

— This rule applies also to the case of trustee against whom a decree has been passed 
in a suit under Section 92 of this Code, with a direction to take accounts of the trust 
moneys.^ 


R. 43. [S. 269.] Where the property to be attached is 
Attadunuit of move, moveable property, other than agricultural 
produce, in the possession of the judgment- 
poftestion of judgment* debtor, the attachment shall be made by actual 
* seizure, and the attaching officer shall keep the 

property in his own custody or in the custody of one of his 
subordinates, and shall be responsible for the due custody thereof : 

Provided that, when the property seized is subject to speedy 
and natural decay, or when the expense of keeping it in custody is 
likely to exceed its value, the attaching officer may sell it at once. 

[1877, S. 269; 1859, S. 233. See Ss. 2, 13 and 145.] 

Local AmendmentB 

CALCUTTA 

Bead Buie 43 as follows : 

"Where the property to bo attached is moveable property, other than agricultural 
produce, in the possession of the judgment-debtor, the attachment shall be made by 
actual seizure, and, save as otherwise prescribed, the attaching officer shall keep the 
property in his own custody or in the custody of one of bis subordinates, and shall be 
responsible for the due custody thereof : 

Provided that, when the property seized does not, in the opinion of the attaching 
officer, exceed twenty rupees in value, or is subject to speedy and natural decay, or 
when the expense of keeping it in custody is likely to exceed its value, the attaching 
officer may sell it at once." 

LAHORE 

Be-numher the rule as sub-rule (1) and add the following further proviso and 
sub-rules (2) and (3) : 

"and provided also that, when the property attached consists of live-stock, 
agricultural implements or other articles which cannot conveniently be removed and 

2. (*26) AIR 1926 Sind 17^(179).“ (Prelimina^ (*37) AIR 1937 Cal 4 (7). (WOTdr~‘"any otheV 
decree directing taking of account in partnereliip matter '* in 0. 21 B. 42, cannot include a prc> 

suit — Bot coveted by the rale — It cannot be liminary decree directing the taking of accounts 
said “ who is jndgment*debtor ” till after taking in a partnership suit.) 
of accounts.) 3. (’91) 18 All 63 (66) ; 17 Ind App 160 (F C). 

(’29) AIR 1929 Mad 641 (648) : 62 Mad 668. (Do. Note 3 

—Per Thiravenkataohariar, j.) 1. (*17) AIR 1917 All 168 (164). 


0.21 B.42 
Notes 2-8 


0.21R.48 
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0*21 R.48 the attaching officer does not act under the first proviso to this rule, he may at the 
instance of the judgment-debtor or of the decree-holder or of any person claiming to be 
interested in such property leave it in the village or place where it has been attached — 

(a) in the charge of the person at whoso instance the property is retained in 
such village or place, if such person enters into a bond in Form No. 15A of Appendix E 
to this Schedule with one or more sufficient sureties for its production when called 
for, or 

(h) in the charge of an officer of the Court, if a suitable place for its safe 
custody be provided and the remuneration of the officer for a period of 15 days at such 
rate as may from time to time bo fixed by the High Court be paid in advance, or 

( c) in the charge of a village lamhardar or such other respectable person as 
will undertake to keep such property, subject to the orders of the Court, if such person 
“ enters into a bond in Form No. 15B of Appendix E with one or more sureties for its 

production. 

(2) Whenever an attachment made under the provisions of this rule ceases for 
any of the reasons specified in Buies 65, 67 or 60 of this Order, the Court may order 
the restitution of the attached property to the person in whose possession it was before 
attachment. 

(3) When property is made over to a custodian under sub-clauses (a) or (c), 
of clause (1), the schedule of property annexed to the bond shall be drawn up by the 
attaching ofiicor in triplicate, and dated and signed by — 

( a) tjie custodian and his sureties, 

(b) the officer of the Court who made the attachment, 

( c) the person whoso property is attached and made over, 

( d) two respectable witnesses. 

One copy will be transmitted to the Court by the attaching officer and placed 
on the record of the proceedings under which the attachment has been ordered, one 
copy will be made over to the person whose property is attached and one copy will bo 
made over to the custodian.” 

MADRAS 

Substitute the following Buie for Buie 43 : 

”43. (1) Where the property to be attached is moveable property, other than 
agricultural produce, in the possession of the judgment-debtor, the attachment shall 
be made by actual seizure, and the attaching officer shall keep the property in his own 
custody or in the custody of one of his subordinates, and shall be responsible for the 
due custody thereof : 

Provided that, when the property seized is subject to speedy and natural decay, 
or when the expense of keeping it in custody is likely to exceed its value, the attaching 
officer may sell it at once; and 

Provided also that, when the property attached consists of live-stock, agricultural 
implements or other articles which cannot conveniently be removed and the attaching 
officer does not act under the first proviso to this rule, he may at the instance of the 
judgment-debtor or of the decree-holder or of any person claiming to be interested in 
such property leave it in the village or place where it has been attached-— 

( a) in the charge of the person at whose instance the property is retained in 
such village or place, if such person enters into a bond in Form No. 15A of Appendixe s 
to this Schedule with one or more sufficient sureties for its production when called 
for; or ' 
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(b) in the charge of an oflScer of the Court, if a suitable place for its safe 0.21 R.U 
custody be provided and the remuneration of the officer for a period of 15 days at such 
rate as may from time to time be fixed by the High Court be paid in advance. 

(2) Whenever an attachment made under the provisions of this rule ceases for 
any of the reasons specified in Rule 55 or Rule 57 or Rule 60 of this Order, the Court 
may order thef restitution of the attached property to the person in whose possession it 
was before attachment.” 

NAGPUR 

Substitute the following for Rule 43 : 

‘*43. (1) Where the property to bo attached is moveable property, other than 
agricultural produce, in the possession of the judgment-debtor, the attachment shall 
be made by actual seizure, and the attaching officer shall keep the property in his own 
custody or in the custody of any of his subordinates and shall bo responsible for the 
due custody thereof : 

Provided that, when the property seized is subject to speedy and natural decay, 
or when the expense of keeping it in custody is likely to exceed its value, the attaching 
officer may sell it at once ; and 

Provided also that when the property attached consists of live-stock, agricultural 
implements or other articles which cannot be conveniently removed, and the attaching 
officer docs not act under the first proviso to this rule, he may at the instance of the 
judgment-debtor or of the decree-holder or any person claiming to be interested in such 
property, leave it in the village or at the place where it has been attached — 

(a) in tlie charge of the judgment-debtor or of the station pound- keeper, if 

any, or 

(b) in the charge of the decree-holder, or of the person claiming to be interested 
in such property or of such respectable person as will undertake to keep such property, 
on his entering into a bond with one or more sureties in an amount not less than the, 
value of the property, that he will take proper care of such property and produce it 
when called for. 

(2) The attaching officer shall make a list of the property attached and shall 
obtain thereto the acknowledgment of the person in whoso custody tho property is 
left, and if possible, of the parties to tho suit, and of at least one respectable person in 
attestation of the correctness of the list. If the property attached includes both 
live-stock and other articles, a separate list of the live-stock shall similarly bo prepared 
and attested.” 

N.-W.F.P. 

Add the following further proviso : 

“Provided further that when the attached property consists of live-stock or 
articles which cannot conveniently be removed, and the attaching officer does not act 
under the first proviso to this rule, he may leave it in the village or place where it 
has been attached in the charge of a village lambardar or such other respectable person 
as will undertake to keep the property, subject to the orders of the Court, if such 
person enters into a written bond for its production. 

Any person who has so undertaken to keep attached property may be proceeded 
against as a surety under Section 145 of the Code and shall be liable to pay in execution 
proceedings the value of any such property wilfully lost by him.” 

PATNA 

Substitute the following for Rule 43 : 

“43. Where the property to be attached is moveable property, other than 
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0< 21 Bt a agricultural produce, in the possession of the judgment-debtor, the attachment shall 
Notes be made by actual seizure, and the attaching officer shall be responsible for the due 
custody thereof : 

Provided that, when the property seized is subject to speedy and natural decay, 
or when the expense of keeping it in custody is likely to exceed its value, the attaching 
officer may sell it at once."- 

Synopsis 

4. Effect of wrongful attachment. See Note 28 
to Section 60. 

5. **Shall be reepontible for the due custody 
thereof," 

6. Security bond to produce attached pro- 
perty. 

1. Scope of the Rale# — This rule deals with the mode of attachment of 
all moveable property except (a) agricultural produce and (b) property not in the 
possession of the judgment-debtor, for both of which provision is made in Buies 44 
to 46, infra. 

The attachment is legally effected only by actual seizure.^ As to the procedure 
for the custody and maintenance of such property as live-stock, see the rules framed 
under this Code by the various High Courts and the undermentioned cases.^ 

2. "Hoveable property/’ — See Notes under Section 2 (13) and (16). 

3. ’'Actual BelzurOc” — Unlike a prohibitory order under Buie 46, attachment 
by actual «eizure involves a change of possession from the judgment-debtor to the 
Court.^ But actual seizure does not always imply the doing of something which would 
bring the property into physical contact with the person attaching.* Any overt act 
short of direct physical apprehension, suffioient to pass possession to the Court, amounts 
to actual seizure, as for example, the affixing of the Court seal to the outer door of a 
warehouse containing the property to be attached,* or in the case of an attachment 
of cattle already tied and secured, the announcement on the spot by the attaching 
officer of his intention to attach.* The seizure by a peon of the attaching officer is 
valid if done in the presence and under the instructions of such officer.* Continuance 
of attachment necessarily involves continuance of court-custody. If such custody is 
once lost, there can be no further attachment without a fresh seizure.* 


1. Scope of the Rule. 

2. " Moveable property.** See Notes on 

S. 2 (18) and (16). 

3. **Actual leizure.*' 


i. Effect of wrongful attachment. — See Note 23 to Section 60, ante. 


6. "Shall be responsible for the due custody thereof." — The attaching 
officer is primarily responsible for the safe custody of moveable property attached by 
him.^ This rule deals only with the liability of the attaching officer so far as the Court 


Order 21 Rule 43 — Note 1 

1. ('89) AIR 1989 Cal 816 (819). (Tho goods have 
to be actually seized by the officer of the Court 
to whom the writ has b^n given.) 

[fifes ('81) AIR 1931 All 142 (142).] 

2. ('81) AIR 1981 All 667 (568, 678) : 64 All 268 
(FB). (Attachmontof moveables— Amin onirust- 
ing goods to sapurdar — Action approved by Court 
— i Sapurdar giving undertaking to produce goods 
in surety — S. 145 held applicable!) 

[See (*14) AIR 1914 Mad 662 (668) : 20 Ind Cas 
776 (777) : 87 Mad 17 (F B). 

Note 3 

1. (*14)AlB1914Mad 126(127): 88Mad972(S!B). 


2. ('80) AIR 1980 Mad 670 (671). 

(’87) 11 Bom 448(464). 

3. (’04) 27 Mad 846 (847). 

4. (’80) AIR 1980 Mad 670 (671). 

5. (’29) AIR 1929 Mad 188 (189). 

6. (’80) AIR 1980 Rang 247 (248) : 8 Rang 491. 
(Attachment of moveables — Claim — Attachment 
released — Suit under 0. 21 R. 68 — Decree in 
favour of attaching creditor — Attachment not 
revived.) 

Note 5 

1. (*84) AIR 1984 All 867 (868). 

(’89) AIR 1989 Cal 816 (819). 

aim (’86) AIR 1986 Rang 12(14).} 
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is concerned. It does not affect in any 'way the liability of a surety who expressly 
takes charge of the attached property either to the Court or to the deoree-holder.® 

Attaching officers have been authorized by rules to leave the attached property 
in the custody of the judgment-debtor or other person. See rules by the various High 
Courts, Eule 93 of the Calcutta High Court General Eules and Circular Orders (Civil) 
and also Eule* 122 of this Order passed by the Allahabad High Court. 

See also Note 4 to Section 145, 

6. Security bond to produce attached property. —On the question whether 
liability under such a security bond is enforceable in execution or by a separate suit, 
see Note 4 to Section 145, ante. 


Local Amendments 

LAHORE 

Insert the following as Eules 43A, 43B, 43C and 43D : 

“43A. (1) Whenever attached property is kept in the village or place where it 
is attached, the attaching officer shall forthwith report the fact to the Court and shall 
with his report forward a list of the property seized. 

(2) If attached property is not sold under the first proviso to Eule 43 or 
retained in the village or place where it is attached under the second proviso to that 
rule, it shall be brought to the court-house and delivered to the proper officer of 
the Court. 

(3) A custodian appointed under the second proviso to Eule 43 may at any time 
terminate his responsibilities by giving notice to the Court of his desire to be relieved 
of his trust and delivering to the proper officer of the Court the property made over 
to him. 

(4) When any property is taken back from a custodian, he shall be granted 
a receipt for the same. 

43B. (1) Whenever attached property kept in the village or place where it is 
attached is live-stock, the person at whose instance it is retained shall provide for its 
maintenance, and, if he fails to do so and if it is in charge of an officer of the Court, it 
shall be removed to the court-house. 

Nothing in this rule shall prevent the judgment-debtor, or any person claiming 
to be interested in such stock, from making such arrangements for feeding the same as 
. may not be inconsistent with its safe custody. 

(2) The Court may direct that any sums which have been expended by the 
attaching officer or are payable to him, if not duly deposited or paid, be recovered 
from the proceeds of property, if sold, or be paid by the person declared entitled to 
delivery before he receives the same. The Court may also order that any sums 
deposited or paid under these rules be recovered as costs of the attachment from any 
party to the proceedings. 

430. When an application is made for the attachment of live-stock or other 
moveable property, the decree-holder shall pay into Court in cash such sum as will 
coyer the costs of the maintenance and custody of the property for fifteen days. If 
within three clear days, before the expiry of any such period of fifteen days the amount 
of such costs for such further period as the Court may direct be not paid into Court, 
the Court, on receiving a report thereof from the proper officer, may issue an order for 
the withdrawal of the attachment and direct by whom the costs of the attachment are 
to be paid. 

2. (*21) AIR 1921 All 220 (220, 221). third person without the permission of Court — 

(*26) AIR 1926 All 406 (407) ; 48 All 510. (Attach- Loss of the property— Court can order the attach- 
ing officer entrasting the attached property to a ing officer to make good the loss.) 


0.21 R. 18 
Notes 5-*6 


0.21R.43A 

(Uhon) 


0.21R.43B 

(Laiiere) 


0.21R.43C 

(LaJiore) 



0.31 R.48D 
(UlM«k) 


0.21R.43A 

(Madras) 


0.21R.43B 

(Madras) 


0.21R.43A 

(Nagpur) 


0.21 R.43A 
(Patna) 
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43D. (1) Any person who has undertaken to keep attached property under 
Buie 43 (1) (c) shall be liable to be proceeded against as a surety under Section 145 
of the Code and shall be liable to pay in execution proceedings the value of any such 
property wilfully lost by him.** 

MADRAS 

Insert the following as Buies 43 A and 43B : 

“43A. (1) Whenever attached property is kept in the village or place where it 
is attached, the attaching officer shall forthwith report the fact to the Court and shall 
with bis report forward a list of the property seized. 

(2) If attached property is not sold under the first proviso to Buie 43 or 
retained in the village or place where it is attached under the second proviso to that 
rule, it shall bo brought to the court-house and delivered to the proper officer of 
the Court. 

43B. (1) Whenever attached property kept in the village or place where it is 
attached is live-stock, the person at whose instance it is so retained shall provide for 
its maintenance, and, if he fails to do so and if it is in charge of an officer of the Court, 
it shall be removed to the court-house. 

Nothing in this rule shall prevent the judgment-debtor or any person claiming 
to be interested in such stock from making such arrangements for feeding the same as 
may not be inconsistent with its safe custody. 

(2) The Court may direct that any sums which have been expended by the 
attaching officer or are payable to him, if not duly deposited or paid, bo recovered 
from the proceeds of property, if sold, or be paid by the person declared entitled to 
delivery before he receives the same. The Court may also order that any sums 
deposited or paid under these rules be recovered as costs of the attachment from any 
party to the proceedings.** 

NAGPUR 

Insert the following as Buie 43A : 

**43A. (1) When an application is made for the attachment of live-stock the 
Court may demand an advance in cash at rates to be fixed half-yearly, or oftener, if 
necessary by the Courts with the sanction of the District Court, the amount requisite 
for the maintenance of the live-stock from the probable time of attachment to the 
probable time of sale, or may, at its discretion, make successive demands for portions 
of such period. The rates shall include costs of feeding, tending and conveyance and 
all other charges requisite for the maintenance and custody of the live-stock. 

(2) If the live-stock be entrusted to any person other than the judgment-debtor 
the amount paid by the decree-holder for the maintenance of the cattle, or the part 
thereof, may, at the discretion of the Court be paid to the custodian of the live stock 
for their maintenance. The produce such as milk, eggs etc., if any, may either be sold, 
as promptly as possible for the benefit of the judgment-debtor, or may at the discretion 
of the Court, be sot-off against the cost of maintenance of the live-stock." 

PATNA 

Insert the following as Buie 43 A : 

"43A. (1) The attaching officer shall, in suitable cases, keep the attached 
property in the village or locality either: — 

( a) in his own custody in any suitable place provided by the judgment-debtor, 
or in bis absence by any adult member of his family who is present, on his own 
premises or elsewhere ; 

(b) in the case of live-stock and provided the decree-holder famishes the 
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necessary funds, in the local pound, if a pound has been established in or near the 
village, in which case the pound-keeper will be responsible for the property to the 
attaching oflBcer, and shall receive the same rates for accommodation and maintenance 
thereof as are paid in respect of impounded cattle of the same description, or such less 
rate as may be agreed upon ; 

(c) in the custody of a respectable surety, provided the decree- holder furnishes 
the cost of maintenance and other costs, if any. 

(2) If in the opinion of the attaching oflScer the attached property cannot be 
kept in the village or locality, through lack of a suitable place, or satisfactory surety, 
or through failure of the decree-holder to provide necessary funds, or for any other 
reason, the attaching officer shall remove the property to the Court at the decree- 
holder's expenses. In the event of the decree-holder failing to provide the necessary 
funds, the attachment shall be withdrawn. 

(3) Whenever attached property is kept in the village or locality as aforesaid 
the officer shall forthwith report the fact to the Court, and shall with his reix)rt 
forward an accurate list of property seized, such that the Court may thereon at once 
issue, the proclamation of sale prescribed by llule 66. 

(4) If the debtor shall give his consent in writing to the sale of the property 
without awaiting the expiry of the term prescribed in Eule 68, the officer shall receive 
the same and forward it without delay to the Court for its orders. 

(6) When property is removed to the Court it shall be kept by the nazir on his 
own sole responsibility in such place as may be approved by the Court. If the property 
cannot, from its nature or bulk, be conveniently kept on the court-premises, or in the 
personal custody of the nazir, he may, subject to approval by the Court, make such 
arrangements for its safe custody under his own supervision as may be most convenient 
and economical, and the Court may fix the remuneration to be allowed to the persons, 
not being officers of the Court, in whose custody the property is kept. 

(6) When property remains in the village or locality where it is attached and 
any person other than the judgment-debtor shall claim the same, or any part of it, the 
attaching officer shall nevertheless, unless the decree- holder desires to withdraw the 
attachment of the property so claimed, maintain the attachment, and shall direct the 
claimant to prefer his claim to the Court. 

(7) (a) If the decree-holder shall withdraw an attachment or it shall be 
withdrawn under sub-rule (2) or sub-rule (9) the attaching officer shall inform the 
debtor, or in his absence, any adult member of his family, that the property is at his 
disposal. 

(b) In the absence of any person to take chargo of it, or in case the officer shall 
have had notice of claim by a person other than the judgment-debtor, the officer shall, 
if the property has been moved from the premises in which it was seized, replace it 
whore it was found at the time of seizure. 

(8) Whenever live-stock is kept in the village or locality where it has been 
attached, the judgment-debtor shall be at liberty to undertake the due feeding and 
tending of it under the supervision of the attaching officer; but the latter shall, if 
required by the decree-holder, and on his paying for the same at the rate to be fixed 
by the District Judge, and subject to the orders of the Court under whose orders the 
attachment is made, engage the services of as many persons as may be necessary, for 
the safe custody of it. 

(9) In the event of the judgment-debtor failing to feed the attached live-stock 


0.21 R.i8A 

(Patna) 
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0» 21 R.iSA in aocordance Y^ibh sub-rule (8), the officer shall call upon the decree-holder to pay 
(Patna) forthwith, for feeding the same. In the event of his failure to do so, the officer shall 
proceed as provided in sub-rule (2) and shall report the matter to the Court without 
delay. 

(10) When attached live-stock is brought to Court, the nazir shall bo 
responsible for the safe custody and proper feeding of it so long as the attachment 
continues. 

(11) If a pound has been established in or near the place where the Court is 
held, the nazir shall be at liberty to place in it such attached live-stock as can be 
properly kept there, in which case the pound-keeper will be responsible for the 
property to the nazir and shall receive the same rates for accommodation and 
maintenance thereof as are paid in respect of impounded cattle of the same description, 
or such less rate as may be agreed upon. 

(12) If there be no pound available, or if, in the opinion of the Court, it bo 
inconvenient to lodge the attached live-stock in the pound, the nazir may keep it in 
his own premises, or he may entrust it to any person selected by himself and approved 
by the Court. The nazir will in all oases remain responsible for the custody of the 
property. 

(13) Each Court shall from time to time fix the rates to be allowed for the 
custody and maintenance of the various descriptions of live-stock with reference to 
seasons and local circumstances. The District Judge may make any alteration he deems 
fit in thq rates prescribed by Courts subordinate to him. Where there are two or more 
Courts in the same place, the rates shall be the same for each Court.’* 


R. 44. [New.] Where the property to be attached is 
Attachment of agri- agricultural producc, the attachment shall be 
cultural produce. made by affixing a copy of the warrant of 
attachment, — 

(a) where such produce is a growing crop, on the land on 

which such crop has grown, or 

(b) where such produce has been cut or gathered, on the 

threshing-floor or place for treading out grain or the 
like or fodder-stack on or in which it is deposited, 
and another copy on the outer door or on some other conspicuous 
part of the house in which the judgment-debtor ordinarily resides 
or, with the leave of the Court, on the outer door or on some other 
conspicuous part of the house in which he carries on business or 
personally works for gain or in which he is known to have last 
resided or carried on business or personally worked for gain; and 
the produce shall thereupon be deemed to have passed into the 
possession of the Court. 

[Sees. 2 (13).] 
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1. Attaohment of a^rlonltural ppodaoe. — Agrioultural produce, whether 
standing crop^ or severed from the soil, is moveable property. Unlike other moveable 
property agricultural produce of either description cannot be attached by actual seizure 
as provided in Buie 43. The custodia legis in the case of agricultural produce on 
attachment is only symbolical and is not validly created unless the rules of affixture 
heroin provided are strictly complied with.^ The reason is that no property can bo 
declared to be attached unless, first, the order for attachment has been issued, and 
secondly, in execution of that order the other things prescribed by the rules in the 
Code have been done.^ But, when it is proved that an attachment has been made it 
must bo presumed, until the contrary is shown, that all the necessary formalities were 
duly observed.* 

This rule, like the preceding one, applies only when the property is in the 
possession of the judgment-debtor and not of a third party.* 

As regards the mode of attachment of growing crops, standing timber or 
other products of the earth, under the Madras Estates Land Act, Y of 1908, see 
Section 192 (i) thereof. 


Local Amendment 

BOMBAY 

The following shall be inserted^ namely : 

** 44A. Whore the x)roperty to be attached is agricultural produce a copy of the 
warrant or order of attachment shall be sent by post to the office of the Collector of 
the district in which the land is situate." 


R. 45. [New.] (1) Where agricultural produce is 
_ . . , . attached, the Court shall make such arrange- 

cultural produce under ments for the custody thereof as it may deem 
attachment. sufiBcieut aud, for the purpose of enabling the 

Court to make such arrangements, every application for the attach- 
ment of a growing crop shall specify the time at which it is likely 
to be fit to be cut or gathered. 


(2) Subject to such conditions as may be imposed by the 
Court in this behalf either in the order of attachment or in any 
subsequent order, the judgment-debtor may tend, cut', gather and 


Order 21 Rule 44 — Note 1 

1. Section 2 (18) — Decisions emtra under old 
Code no longer law. 

('92) 14 All 80 (84). 

('82j 6 Bom 602 (698). 

(•70) 18 Suth W B 276 (276, 276). 

(’88) 11 Mad 198 (196). 

2. (’81) AIB 1981 All 142 (142). (Attaohment by 
beat of drum'withont afiBxtares— Invalid— Pos. 
sossion does not pass.) 

(’88) AIR 1088 Bang 267 (268). 

(’86) AIB 1086 All 864 (866). 

( 86) AIR 1086 Sind 20 (28) : 29 Sind L B 190. 


(Failure to affix copy of writ of attachment on 
outer door of judgment4obtors house.) 

(’86) AIB 1986 Rang 186 (186). 

3. (’88) AIB 1988 Bang 267 (268). 

(’86) AIR 1986 All 214 (216) : 67 All 660. 
(Warrant signed by amin but not beating seal 
of Court— Attachment is illegal — Hence removal 
of such property is not offence.) 

(’86) AIR 1986 Sind 20 (28) : 29 Sind L B 100. 

4. (’85) AIB 1986 All 486 (487). (AIB 1984 P 0 
217, Followed.) 

(’86) AIB 1986 All 864 (865). 

5. (’29) AIB 1929 Lah 200 (201). 

(’21) AIR 1921 Sind 96 (96, 96) : 16 Sind LB 128. 


0.21 R.U 
Mote 1 


0.21R.44A 

(Bombay) 


0.21 R.<8 
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0.21 B. M store the produce and do any other act necessary for maturing or 
preserving it ; and if the judgment-debtor fails to do all or any of 
such acts, the decree-holder may, with the permission of the Court 
and subject to the like conditions, do all or any of them either by 
himself or by any person appointed by him in this behalf, and the 
costs incurred by the decree-holder shall be recoverable from the 
judgment-debtor as if they were included in, or formed part of, the 
decree. 

(S) Agricultural produce attached as a growing crop shall 
not be deemed to have ceased to be under attachment or to require 
re-attachment merely because it has been severed from the soil. 

(4) Where an order for the attachment of a growii^ crop 
has been made at a considerable time before the crop is likely to be 
fit to be cut or gathered, the Court may suspend the execution of 
the order for such time as it thinks fit, and may, in its discretion, 
make a further order prohibiting the removal of the crop pending 
the execution of the order of attachment. • 

(5 ) A growing crop which from its nature does not admit of 
being stored shall not be attached under this rule at any time less 
than twenty days before the time at which it is likely to be fit to 
be cut or gathered. 

Local Amendments 

BOMBAY 

The following words shall be added to sab-rule (1), after substituting a semi- 
colon for the full stop : 

“and the applicant shall deposit in Court at the time of the application such 
sum as the Court shall deem sufficient to defray the cost of watching and tending the 
crop till such time.” 

CALCUTTA 

Add the following to sub-rule (1) : 

"and the applicant shall deposit in Court such sum as the Court shall require 
in order to defray the cost of watching or tending the crop till such time.” 

LAHORE 

Add the following to sub-rule (1) of Buie 46 : 

“and with every such application such charges as may be necessary for the 
custody of the crop up to the time at which it is likely to be fit to be cut or gathered 
shall be paid to the Court.” 

MADRAS 

Substitute a semi-colon for the full-stop at the end of sub-mie (1), and add the 
following words ; 

"and the applicant shall deposit in Court within a date to be fixed by Oontt. 
such sum as the Court may deem sufficient to defray the cost of watching and tending 
the crop till such time." 
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PATNA 

Add to sub-rule (1) after deleting the full-stop at the end of the sub-rule : 

''and the applicant shall pay into Court such sums as he may from time to time 
be required by the Court to pay in order to defray the cost of such arrangements.'* 

1. “Sball specify the time at vhioh it is likely to be fit to be out and 
gathered.” — The attachment of agricultural produce does not prevent the judgment- 
debtor from doing or continuing all necessary acts of husbandry with respect to the 
crop or produce. In fact, the Court is bound, under this rule, to make proper 
arrangements for the custody, tending, cutting, gathering, storing, maturing and 
preservation of the produce either at the instance of the judgment-debtor, or if he 
neglects to perform the acts of preservation, at the instance of the decree-holder or 
otherwise. The attached property continues to be in the possession of the Court during 
the process of husbandry. 

To enable the Court to make the necessary arrangements, an application for 
attachment must state the time at which the crop is likely to be ready for harvest. If 
the application is made a considerable time before the harvest, the Court may postpone 
attachment and prohibit the present removal of the produce. 


0.21 R.t5 
Note 1 


Local Amendments 

RANGOON 

Add Eules 45A and 45B : 

"45A. (1) Before issuing a warrant for the attachment of moveable property which 
Deposit, disbursement ^0 “eceasary to place in charge of one or more iwns. 

and refund of watching permanent or temporary, the Court shall satisfy itself that the 
fees for attached moveable attaching decree-holder has produced a receipt in Form lf5 A, 
properly. Appendix E from the Bailiff that he has paid in cash as process- 

fees under Eule 17 (1) (e) («) (2) of the Process Pees Eules not less than Es. 10, for 
each person whom the Bailiff considers should be employed. 

(2) In sending the warrant for execution to the Bailiff, the Court Clork shall 
certify at tho foot of the warrant that the receipt granted by the Bailiff for the 
necessary fees has been filed in tho record. The Bailiff shall then endorse on the 
warrant the name of the process-server to whom it is issued for execution. If a temixjrary 
peon is employed for the custody of the attached property, the process-server shall state 
in his report of the attachment the name of the temporary peon employed and the 
date from which his duties commenced. 

(3) At the time of granting the receipt in Form 16A, for payments made by 
the decree-holder as required by such sub-rule (1), the Bailiff shall state in the lower 
portion of the form the date on which the fees paid will be exhausted, warning the 
decree-holder that the property will not be kept under attachment after that date, 
unless further fees are paid before that date. If the further fees required are not paid, 
the attachment shall cease as soon as the period for which fees have already been paid 
expires. In such a case the amount paid prior to the cessation of the attachment shall 
not be allowed to the attaching decree-holder as costs. 

(4) The payment of fees under sub-rule (1) shall be made in cash to the 'Bailiff 
and the amount shall be at once entered in Bailiff’s Eegister No. II. The Court Clerk 
shall on receipt of the Bailiff’s acknowledgment (Form 16A) file it in the record and 
make an entry to that effect in the diary. 

(6) Temporary peons employed for the custody of attached property shall be 
remunerated at the rate provided for in Rule 16 of the rules regarding process-serving 


0«21R.45A 

(Rangoon) 
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0« 21 Rt iSft establishments, provided that the total remuneration disbursed shall in no case exceed 
(Rangoon) (jJjq amount of the process-fees actually paid under the foregoing suh-rules. Permanent 
peons shall he presumed to be remunerated at the same rate as temporary peons hut if 
the services of the former are utilized, the fees paid shall be credited direct into the 
Treasury to “Process-servers* Pees,** XVI-A, Law and Justice** — “Courts ofLa^w** — 
“Gourt-fees realized in cash.** 

(6) The remuneration of temporary peons employed to take charge of attached 
property shall be paid direct by the Bailiff to them on the order of the Judge. Before 
passing such order, the Judge must verify the name of the payee from the report of the 
attachment and must satisfy himself that the amount proposed to be paid does not 
exceed the amount of the fees deposited with the Bailiff, or, if any payments have 
already been made in the case of the unexpended balance of such deposits and that all 
amounts previously drawn have been disbursed to the proper persons. 

(7) When the order has been signed by the Judge, the money shall be disbursed 
by the Bailiff at once to the peon or peons concerned, whose acknowledgment of receipt 
shall be taken in Bailiff's Register II. If, however, the amount has been transferred to 
Bailiff’s Register I, the Bailiff shall draw the amount necessary for payment from the 
Treasury as if it were a re-payment of deposit and shall then disburse the amount due 
to the peon or peons concerned, whose acknowledgment of receipt shall be taken in 
Bailiff's Register I. 

(8) When the attachment is brought to a close or has not been effected, if the 
Judge finds, at the time of calculating the amount paid in and properly chargeable for 
peons, that the total amount of the fees actually paid under sub-rules (1) and (3) exceeds 
the total amount that is chargeable for peons including the amount of the last payment, 
he shall direct that the excess be refunded to the payer. 

(9) The Judge shall in all cases in which a refund is to be made, issue to the 
Bailiff an order, a copy of which shall be placed on the record, to make such refund. 
If a sufficient portion of the amount paid by the decree-holder to pay such refund is in 
the hands of the Bailiff, that officer shall make the refund in the ordinary way prescribed 
in his Register II for re-payments. If the amount has been credited into the Treasury, 
he shall prepare a bill for the amount to be refunded in the prescribed Treasury Form 
and shall lay it before the Judge for signature with the record of the case in the same 
way as a bill for the remuneration of temporary peons. Before signing the refund order, 
the Judge must satisfy himself that the amount is available for refund by examining 
Bailiff’s Register I and the record. The bill when signed by the Judge will be given to 
the payee, with instructions to present it for payment at the Treasury or sub-treasury. 

0.21R.45B (1) In addition to the fees payable before a warrant issues for the 

(Rangoon) Charges incurred in con- attachment of moveable property under Rule 45A, the 
nexion with custody and Bailiff shall require the attaching decree-holder to deposit 
raov^eabTe^proMrt^^ * money sufficient to cover the cost of attachment 

feeding and^ tending of other than the pay of peons employed to take charge of it, 
live-stock. for such period as the Bailiff may think fit. 

Explanation, — The costs in question might be, for example : 

(a) rent of building in which to store attached furniture, 

(b) cost of conveying the attached property from the place of attachment to 

Court or to a secure place of custody, 

To j costs of feeding and tending live-stockf 

(d) cost of proceeding to the place of attachment to sell peridiable property. 
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(2) If the attaching decree-holder fails to comply with the Bailiff’s requisition 
the warrant shall not be issued. 

(3j Sums thus deposited shall be entered in the Bailiff’s Begisters I and II and 
any re-payments thereof shall be made according to existing orders. A receipt for such 
sums shall be granted by the Bailiff in Form 15A, Appendix E. 

(4) In the receipt given for the sums deposited, the Bailiff shall state the 
period for which such sums will last, and if the attaching decree-holder does not 
deposit a further sum before the expiry of such period, the attachment shall cease 
when the sum deposited is exhausted. 

(5) The officer actually attaching the property shall, unless the Court otherwise 
directs, give the debtor, or, in his absence, any adult member of his family who may 
bo present, the option of having the attached property kept on liis promises or 
elsewhere, on condition that a suitable place for its safe custody is duly provided. The 
option so given may bo subsequently withdrawn by order of the Court. Where the 
attached property consists of cattle these may be employed, so far as is consistent with 
Kulc 43, in agricultural operations. 

(6) If no such suitable place be provided or if the Court directs that the 
property shall be removed, the officer shall remove the property to the Court, unless 
the property attached is a growing crop, when Eule 45 applies. Whenever live-stock 
is placed at the place where it has been attached, the judgment. debtor shall be at 
liberty to undertake the due feeding and tending of it under the supervision of the 
attaching officer. 

(7) Whenever property is attached, the officer shall forthwith report to the 
Court and shall with his report forward an accurate list of the property seized. 

(8) If the judgment-debtor shall give his consent in writing to the sale of 
property without awaiting the expiry of the terms prescribed in Kule 68, the officer 
shall receive the written consent and forward it without delay to tlie Court for its 
orders. 

(9) When property is removed to the Court it shall be kept by the Bailiff, on 
his own sole responsibility, in such place as may be approved by the Court. If the 
property cannot, from its nature or bulk, bo conveniently kept on the court-premises 
or in the personal custody of the Bailiff he may, subject to the approval of the Court, 
make such arrangement for its safe custody under his own supervision as may be most 
convenient and economical. 

(10) If there be a cattle-pound maintained by Government or any local authority 
in or near the place where the Court is hold, the Bailiff shall be at liberty to place in 
it such attached live-stock as can bo properly kept there, in which case the pound - 
keeper will be responsible for the property to the Bailiff and shall receive the same 
rates for accommodation and maintenance thereof as are paid in respect of impounded 
cattle of the same description. 

(11) Whenever property is attached, and any person other than the judgment- 
debtor shall claim the same, or any part of it, the officer shall nevertheless, unless the 
decree-holder desires to withdraw the attachment of the property so claimed, remain 
in possession and shall direct the claimant to prefer his claim to the Court. 

(12) If the decree-holder shall withdraw an attachment or if it shall cease 
under sub-rule (2) or sub-rule (4), the Bailiff’s officer shall inform the debtor or, in his 
absence, an adult member of his family that the property is at his disposal. 

(13) If any portion of the deposit made under sub-rule (1) or sub-rulo (4) 

3CPC. 131. 


0.21 R.4SB 

(Rangoon) 
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remains unexpended it shall be refunded to the decree-holder in the manner prescribed 
for such refunds in sub-rule (9) of Rule 46A. Any difference between the cost of 
attachment of moveable property (other than the costs referred to in Rule 45A) and 
the sums deposited by the attaching decree-holder shall, unless the difference is due 
to the fault of the Bailiff, be recovered from the sale proceeds of the attached property, 
if any, and if there are no sale-proceeds, from the attaching decree-holder on the 
application of the Bailiff. If there is still a deficiency the amount shall be paid by 
Government.” 


Attachment of debt, share 
and other property not in pos- 
session of judgment-debtor. 


R. 46. [S. 268.] (1) In the case of — 


(a) dk debt^ not secured by a n^tiable instrument, 

(h) & share^^ in the capital of a corporation, 

(o) other moveable property not in the possession of the 
judgment-debtor, except property deposited in, or in 
the custody of, any Court , 

the attachment shall be made by a written order prohibiting,— 

(i) in the case of the debt, the creditor from recovering 

the debt and the debtor from making payment 
thereof until the further order of the Court; 

(ii) in the case of the share, the person in whose name 
the share may be standing from transferring the 
same or receiving any dividend thereon; 

(in) in the case of the other moveable property except as 
aforesaid, the person in possession of the same from 
giving it over to the judgment-debtor. 

(2) A copy of such order shall be affixed on some conspi- . 
cuous part of the court-house and another copy shall be sent in the 
case of the debt, to the debtor, in the case of the share, to the 
proper officer of the corporation, and, in the case of the other 
moveable property (except as aforesaid), to the person in possession 
of the same.^® 


(3) A debtor prohibited under clause (i)ot sub-rule (1) may 
pay the amount of his debt into 0)urt, and such payment shall 
discharge him as effectually as payment to the party entitled to- 
receive the same. 


[1877, Ss. 268, 301; 1859, Ss. 236, 239.] 
Local Amendment 

RANGOON 

Ddete 8ab.rule (3). 
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Synopsis 


1. Attachment of debt, share, or other 
moveable property — General. 

2. **Debt,'* meaning of. 

3. Salary^ whether a debt. 

4. Attachment of mortgage debt. 

5. Attachment of decree. Soe Rule 53. 

6. Attachment of debt already paid by 

cheque. 

7. Procedure where garnishee denies debt. 

8. Set-off by garnishee of cross-debt. 

9. Procedure where garnishee resides 
outside jurisdiction. 


10. Procedure where garnishee admits liabi- 

lity but does not pay. 

11. Attachment of share. 

12. Attachment of other moveable property. 

13. Service of prohibitory order. 

14. Effect of non-compliance with sub- 

rule (2). 

15. Notice to debtor. 

16. Effect of attachment. 

16a. Payment into Court — Sub-rule (3). 

17. Inherent power of Court to pass prohi- 

bitory orders in proper cases. 


Other Topics ( miscellaneous) 

Claims* See Note 1. Insurance policy. See Notes 1 and 2. 


0.21 R.46 
Note 1 


1. Attachment of debt, share, or other moveable property — General. — 

There is a broad distinction between the attachment of moveable property in the 
possession of the judgment-debtor, and the attachment of debts (other than negotiable 
instruments), shares in a corporation or other moveable property not in the possession 
of the judgment-debtor; in the former case the attachment is effected by actual 
seizure while in the latter case it is done by a prohibitory order} 

A debt, in order to be attachable under this rule, must bo due solely to the 
judgment-debtor^ and should bo described with reasonable certainty in the application 
for attachment.^ The Court cannot, on an application under this rule, direct the 
garnishee (judgment-debtor’s debtor) to pay the amount into Court ; it can only pass a 
prohibitory order as mentioned in the rule."* It is, however, open to the garnishee to 
deposit the amount of the debt in Court and thereby obtain a valid discharge.® But in 
the case of dispute as to the title to the amount in deposit, the Court must decide the 
question before ordering payment to the decree- holder.® Rules 58 and 63 of this Order 
are applicable to attachments hereunder.^ 


Order 21 Rule 46<— Note 1 

1. (*14) AIR 1914 Madl26(127):38 Mad 972 (PB). 
(’32) AIR 1982 Pat 279 (280, 281) : 11 Pat 493. 

(Property not in possession of judgment-debtor 
—Officer cannot sail up premises.) 

2. (’20) AIR 1920 Mad 403 (404). (A debt duo to 
the estate of a deceased, one of whose heirs is the 
judgment-debtor, not attachable.) 

(’14) AIR 1914 Nag 13 (18) : 10 Nag L R 17. 
(The share of an undivided brother in the ances- 
tral family money-lending business cannot be 
attached.) 

(’37) 1 L R (1937) 2 Oal 440 (448). 

[See also (*87) AIR 1937 Oal 199 (200) : I L R 
(1937) 2 Oal 48.] 

3. (’18) AIR 1918 Mad 541 (542). 

(’94) 16 All 286 (294). 

(’ll) 9 Ind Oas 240 (241) (Oudh). 

4. (*10) 5 Ind Oas 145 (145) : 88 Mad 264. 

[3se (’29) AIR 1929 Mad 847 (848). (Order for 
payment by garnishee of amount under life 


policy before proof of death according to rules 
of company, not valid.)] 

[See also (’10) 5 Ind Oas 820(820) (Mad). (Order 
absolute for injunction to the disburser to pay 
the judgment-debtor’s salary into Court is not 
an order effecting attachment.)] 

5. See sub-rule (8). 

(’21) AIR 1921 All 81 (85) : 43 All 272. (I^rotivo 
of depositor not material.) 

See also Note 7 mfra. 

[See also (’99) 21 All 145(148). (Payment out of 
Court to person entitled and duly certified by 
Court is equivalent to deposit under sub- rule (3).] 

6 . (*16) AIR 1916 Cal 241 (243) : 43 Cal.2G3. 

(’13) 18 Ind Cas 205 (207) (Lab). (Rival receivers 

claiming debt — Garnishee’s liability for interest 
not thereby taken away except on deposit in 
Court.) 

7. (’04) 27 Mad 67 (71). 

(’10) 8 Ind Cas 608 (609) (Low Bur). 

(’12) 16 Ind Gas 193 (194) (Mad). 
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0.21 R.46 
Notes 1-4 


Under Section 50 of the Code, where a decree is executed against a legal 
representative, he is liable only to the extent of the property of the deceased which 
has come to his hands. Hence, a debt due to the legal representative or moveable 
property of the deceased which has not yet come into the possession of the legal 
representative cannot bo attached under this rulo.^ 

2. Debt,” meaning of. — See Notes 7, 14 and 22 to Section 60 and also the 
undermentioned cases.^ 


3. Salary, whether a debt. — A pay or pension in private service becomes 
due on the last day of the month even though it is not paid till the first of the next 
month and can be attached on the last day of the month. ^ So also, it has been held 
that the salary of a member of a Provincial Legislative Assembly is not the salary 
of a public officer and is not attachable before it becomes payable at the end of the 
month.^ See also Notes 15 to 17 to Section 60. 

4. Attachment of mort^a^e debt. — A mortgage debt due under a simple 
mortgage is a “ debt ** within the meaning of this rule and can be attached by a 
prohibitory order.^ Such attachment carries with it the security of the immovable 
property without any further attachment of the property itself ; the purchaser of the 
mortgage interest in execution is entitled, therefore, to sue for the sale of the mortgaged 
property for the debt.® 

A usufructuary mortgage in which there is a covenant to pay is also a “debt" 
which can be attached under this rulo.^ But a purely usufructuary mortgage without 
any liability to pay the mortgage amount is not a “ debt " at all and cannot bo attached 
under this rule.* Such a mortgage should be attached under Rule 54 as immovable 


8. (*37) AIR 1937 Rang 274 (274). (Security deiK)- 
sit of deceased judgment-debtor in deposit with 
his employer cannot bo attached under this rule.) 

Note 2 

1. (’29) AIR 1929Mad347(347,348). (Life policy 
requiring proof of death l)efore payment — Money 
payable by company becomes debt only on proof 
of death.) 

(’34) AIR 1934 All 448 (453). (Unpaid portion of 
loan by mortgagee is not debt.) 

(’34) AIR 1934 All 954 (966). (Money left with 
mortgagee is not debt.) 

(’39) AIR 1939 Bom 90 (91) ; I L R (1939) Bom 
109. (Deposit made by member of association 
which is subject to forfeiture and lien and is 
within absolute control of association, is not 
liable to attachment as it docs not constitute 
debt nor moveable property not in possession of 
the judgment-debtor.) 

(’39) AIR 1939 Mad 811 (813). (A dividend pay. 
able to a creditor in insolvency is not debt liable 
to be attached under 0. 21 R.46— When no divi- 
dend has at all been declared, there is nothing 
to attach.) 

Note 3 

1. (’30) AIR 1930 Rang 161 (161). 

2. (’39) AIR 1939 Cal 428 (429) ; I L R (1939) 
1 Gal 523. 

Note 4 

1. (’98) 15 All 134 (185). 

’86) 12 Oal 646 (560). 

’15) AIR 1915 Mad 209(209) : 18 Ind Gas 91(92): 
37 Mad 51. 

(’15) AIR 1915 Mad 551 (552). 


(’01) 14 G P L R 6 (8). 

’87 10 Mad 169 (172). 

(’19) AIR 1919 Oudh 132(132) ; 21 Oudh Gas 400. 
(’24) AIR 1924 All 796 (798) ; 46 All 917. (It is 
moveable property under this rule.) 

(’02) 26 Bom 305 (312). (Do.) 

(’12) 16 Ind Gas 816 (816) (Mad). (Do.) 

(’30) AIR 1930 Oudh 473 (474). (Do.) 

(’09) 1 IndCaB450(451):1909PunReNo.l8. (Do.) 

2. (’95) 19 Bom 121 (123). 

(’02) 26 Bom 305 (310, 312). 

(’24) AIR 1924 All 796 (798) ; 46 All 917. 

(’01) 14 C P L R 5 (8). 

(’12) 16 Ind Gas 438 (438) (Mad). (Attachment 
though under wrong Section passes the mort- 
gagee’s rights.) 

(’93) 20 Cal 805 (809, 810). (Do.) 

(’87) 10 Mad 169 (179). (Do.) 

(’95) 18 Mad 437 (439). (Do.) 

(’96) 18 All 469 (471). (Do.) 

(’12 18 Ind Gas 318 (318) (Lah). 

(’84) AIR 1934 Mad 498 (499). 

[See also (’86) 9 Mad 5 (8). 

(’83) 9 Gal 511 (512). (TWe must be attachment 
under Rules 46 and 54.)] 

3. (’16) AIR 1916 Mad 434 (485, 486) : 89 Mad 
889. (In such a case a prohibitory order under 
this rule is the only appropriate and effective 
procedure.) 

(’81) AIR 1931 Mad 38 (39). 

(’82 AIR 1932 Mad 288 (284). (Othi mortgagee.) 
(’31) air 1931 Pat 63 (64). 

4. (’28) AIR 1928 Mad 648 (651). 

(’ll) 10 Ind das 812 (812) : 85 Bom 288. 
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property? See also Note 4 to Section 16, ante. 

The locality of a mortgage debt is where the mortgago-bond is found and the 
Court within whose jurisdiction it is found can attach it even though the mortgagor 
or the property comprised in the mortgage is outside the jurisdiction of such Court.® 

For tljo purposes of execution, a mortgage debt is “ moveable property ’’ within 
the meaning of this rule.^ 


3 . Attachment of decree. — See Rule 58, infra. 

6. Attachment of debt already paid by cheque. — Payment of a debt by 
delivery of a cheque extinguishes the debt. There is, therefore, no debt tliat can bo 
attached in the hands of the garnishee where the latter has delivered a choquo for tho 
debt to tho judgment-debtor, even though tho latter had not cashed the cheque.* The 
same principlo will apply whore money due to a judgmont-debtor from a bank has 
boon debited by the bank to the judgment-debtor and credited to a third person.® 


7. Procedure vhere garnishee denies debt. — Under Bub.rulo(3) a garnishee 
may, at his option, pay tho amount of the debt into Court. But the Court has no 
jurisdiction to compel the garnishee to do so ;* nor can the Court proceed against him 
or his property for the recovery of the amount,® though the Court, in practice, calls 
on him to pay.® In case the garnishee denies that debt, it is not tho duty of the Court 
to enquire and decide if the debt is due.® The only course in such oases is either to' 
have a receiver appointed for tho collection of the debt or to sell the debt notifying 
tho fact of denial.® An order so appointing a receiver or for sale does not, however, 
debar the garnishee, in a suit on the debt, from sotting up the defence that no debt is 
d^e.® It has been hold by tho High Court of Rangoon that a decree-holder who .has 


5. (’31) AIR 1931 1’at 63 (64). 

(’ll) 10 Iml Ciis 812 (812) : 8.5 Bom 288. 

6. (’38) AIR 1933 Cal 379 (.380) : 60 Cal 782. 

7. (’3.3) AIR 19.33 Rang 61 (62). 

(’33) AIR 1933 Cal 379 (881) : GO Cal 782. 

Note 6 

1. (’ll) 12 Ind Cas 869 (870) (Low Bur). (Cheque 
delivered to assignee of tho judgment-debtor 
before attachment.) 

(1885) 1 T L R 454, Klwoll v. Jackson. (After a 
cheque has been given its payment cannot bo 
stopped.) 

[See also (’78) 3 Bom 49 (52). (Do.)] 

2. (’83) AIR 1933 PC 160 (164): 60 Ind App 211: 
57 Bom 474 (PC). (On appeal from AIR 1932 
Bom 206.) 

Note 7 

1. (’87) 10 Mad 194 (196). 

(’24) AIR 1924 Nag 98 (100, 101): 20 KagLK 11. 
(’72) 18 8uth W R 40 (41). 

(’86) AIR 1936 Nag 218 (219). 

2. (’86) 1886 Pun Re No. 96, p. 286. 

(’36) AIR 1986 Nag 218 (210). 

3. (’87) 11 Bom 448 (455). 

(’27) AIR 1927 AU 41 (43). 

(’17) AIR 1917 Low Bur 134 (186). 

4. (’06) 28 All 262 (268). 

(’88) AIR 1983 Sind 860 (861). (Court should not 
ezamim and cross-examino garnishee on his 
affidavit denying liability.) 

(’26) AIR 1926 Rang 176 (176) : 4 Rang 100. 


(’81) AIR 1931 Mad 570 (571). 

(’32) AIR 1932 Mad 283 (284). 

(’16) AIR 1916 Mad 504 (504). 

(’24) AIR 1924 Nog 98 (101) : 20 Nag L R 11. 

(’36) AIR 1986 Mad 152 (152) : 59 Mad 966. 

(’36) AIR 1936 Nag 218 (219). 

[See (’81) AIR 1981 Bom 288 (290). (Qtiare.) 

5. (’26) AIR 1926 Rang 175 (176) : 4 Rang 100. 

(’24) AIR 1924 Nag 98 (100, 101): 20 Nag LR 11. 

(’87) 11 Bom 448 (455). 

(’06) 28 All 262 (263). 

’27) AIR 1927 All 41 (43). 

’17) AIR 1917 Low Bur 134 (135). 

[See however (’80) 4 Bom 323 (326). (In case of 
order for sale Court must be satisfied of tho 
existence of debt.) 

(’85) 10 Mad 194 (196). (Do.)] 

6 . (’26) AIR 1926 Mad 1011 (1011). 

(*74) 22 Suth W R 36 (37). (Although tho garni- 
shee’s objection to tho attachment on tho same 
ground had been ruled out.) 

(’36) AIR 1930 Mad 162 (163, 154) : 59 Mad 966. 
(Order disallowing objection of garnishee does 
not come within the purview of Order 21 Rules 
58 to 63.) 

[See also (’36) AIR 1936 Nag 218 (219, 220). 
(OarnishoG denying debt and objecting to juris- 
diction of Court to order to depo.sit it in Court 
— No investigation or decision — Sale — ^ Subse- 
quent suit by purcliasor against garnishee — 
Qarnishee can raise those objections in suit.)] 


0.21 R.46 
Notes 4-7 
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0«21 R. W attached future rents is not thereby entitled to sue the tenants for the amount of the 
Notes 7-12 rent due without his being duly appointed a receiver for the purpose/ 

8. Set-off by garnishee of oross-debt. — The garnishee is entitled to a 
set-off in respect of any cross-debt due to him from the judgment-debtor, at the date 
of the attachment^ or of the sale/ 

9. Procedure where garnishee resides outside jurisdiction. — The 

eitecuting Court has no jurisdiction to pass any prohibitory order under this rule unless 
either the debt to be attached is payable or the garnishee is within its jurisdiction/ 
'In its essential elements a garnishment proceeding is a proceeding by the defendant 

in the suit against the garnishee, in the name and for the benefit of the plaintiff 

Wherever the garnishee could be sued by the defendant for the payment, he may bo 
charged as garnishee on account of it."^ If, therefore, the garnishee resides outside 
the jurisdiction of a Court and the debt is also payable outside its jurisdiction, no 
prohibitory order can bo made against the garnishee^ unless specifically provided for by 
the Code/ 

A garnishee submitting, in the first instance, to a prohibitory order in ignorance 
of the want of jurisdiction, may, however, refuse to abide by it subsequently/ 

As to attachment of property outside jurisdiction, see Note 7 to Section 39. 

10. Procedure where garniehee admits liability but does not pay. — See 

Note 7 above. See also the undermentioned case^ as regards the procedure to be 
followed in fiangoon. 

11. Attachment of shares. — An attachment of shares in a corporation is 
made in the form required by clause (ii) of sub-rule. (1) and by sub-rule (2) of this 
rule.^ 

See also Buies 79 and 80, infra as to sale of such shares. 


18. Attachment of other moYeable property. — A judgment-creditor does 
not, by virtue of bis judgment, get a right to the property of the judgment-debtor in 


7. (’25) AIR 1925 Rang 318 (819) : 3 Rang 235. 
[See also (74) 1874 Pun Ro No. 24. p. 120 (FB). 
(Decree-holder cannot sue to recover debt due to 
judgment-debtor.) 

(•80) 1880 Pun Ro No. 11, p. 25. (Do.)] 

Note 8 

1. Cll) AIR 1914 Bom 299 (299) : 88 Bom 681. 
(1875) 10 Q B 591 (693), Tapp v. Jenos. (36 Cal 

936; AIR 1914 Bom 299, Referred.) 

(•37) AIR 1937 Mad 848 (849). 

2. (•23) AIR 1923 Lah 261 (262) : 3 Lah 414. 

Note 9 

1. (*84) AIR 1934 Nag 167 (168) iSONagLR 92. 
(•84) AIR 1934 Bind 185 (135). 

[See also CSS) AIR 1983 P G 150 (158) : 60 Ind 
App 211 : 57 Bom 474 (PC).] 

2. Cll) 11 Ind Cas 417 (421): 89 Cal 104 (116). (Pro- 
per course is by transfer or under S. 46, C. P. C.) 
[See also CIS) AIR 1918 Pat 126 (128) : 4 Pat 

L Jour 141. 

(•82) AIR 1932 Pat 148 (149) : 11 Pat 478. 

(•15) AIR 1915 Lah 278 (278).] 

3. ('ll) 11 Ind Gas 417 (419) : 89 Cal 104. 

(•81) 5 Bom 249 (252). also, an attachment of 


claim over which no Court in British India has 
jurisdiction is invalid.) 

(’89) AIR 1939 Cal 428 (429) : I L R (1989) 1 Cal 
528. 

(’18) AIR 1918 Cal 911 (912). (It is not compe- 
tent to a Court, in execution of a decree for 
money, to attach, at the instance of the decree- 
holder, a debt payable to the judgment- debtor 
outside the juri^iction by a person not resident 
within the jurisdiction of that Court.) 

(’89) AIR 1939 Mad 811 (812, 813). 

[See (’28) AIR 1928 Nag 210 (210).] 

[See also (’82) AIR 1932 Bom 206 (208) : 56 
Bom 849. (The locality of a debt is the place of 
residence of the debtor.)] 

[See however (’68) 10 Suth W R 447 (449).] 

4. (’29) AIR 1929 Lah 645 (646). (E. p., R. 48.) 
(’ll) 11 Ind Cas 417 (420) : 89 Cal 104 (118). 

(’79) 8 Cal L Rep 30 (31). 

5. (’03) 30 Cal 713 (717). 

Note 10 

1. (’16) AIR 1916 Low Bur 88(88). (All that can 
be done is to warn him that if he fails to pay 
into Court he may be subjected to a suit.) 

Note 11 

1. (’28) AIR 1928 Mad 241 (242) : 45 Mad 087. 
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This hands or in the hands of a third party, and his remedy is not by way of suit but 0« 21 R. 46 
by attachment and sale in execution.^ But, where a property in the possession of Notes 12'-16 
another is declared to belong to the plaintiff, the proper remedy for its recovery is by 
a suit and not in execution.^ 

Attachment of agricultural produce not in the possession of the judgment-debtor 
is covered by this rule.® Unpaid purchase money due to the judgment-debtor is 
moveablo property attachable under this rule.^ Where money is deposited by a 
judgment-debtor with a railway company as security for the duo performance of his 
duties as a servant of the company, an attachment of such deposit is subject to all the 
rights of the company on the deposit, though the interest, if any, payable to the 
judgment-debtor on the deposit amount may be made available to the decree-holder 
by virtue of the attachment.® The attachment of rights under a patent cannot bo 
effected by serving a prohibitory order on the Controller of Patents under this rule, 

•because such rights cannot be said to be in the possession of the Controller.® 

13. Service of prohibitory order. — A prohibitory order under this rule 
must be duly served on the garnishee.^ 

14. Effect of non-compliance with enb-rule (2). — Want of affixture of the 
order as reiiuired by sub-rule (2) is fatal to the validity of the attachment and a bona 
fide assignee from the judgment-debtor after such attachment acquires good titlo.^ 

The more order to make an attachment does not amount to actual attachment 
unless it has been effected in the manner prescribed by this rule, i, e., served on the 
debtor by sending a copy of the order to him.® 

18. Notice to debtor. — Under sub-rule (2) a copy of the prohibitory order 
shall be sent to the debtor. When it is not so sent, the attachment is ineiTectual'and 
the garnishee remains liable to pay the debt to the judgment-debtor.^ A notice to 
the judgment-debtor is, however, not a condition precedent to the validity of the 
attachment.® 

18. Effect of attachment. — An attachment under this rule prohibits the 
•creditor from collecting the debt, but does not prevent him from suing on the debt,® 


Note 12 

1. (70) 3 Ind App 241 (248, 261, 262) (PC). 

2. (’97) 1 Cal W N 170 (172). 

3. (’21) AIR 1921 Sind 95 (96): 15 Sind LR1S8. 

4. (’26) AIR 1926 Mad 903 (903, 904). 

5. (’86) 9 Mad 203 (206). 

[See also (’39) AIR 1939 Bom 90 (91) ; I L R 
(1939) Bom 109. (Deposit made by judgment- 
debtor with some aasooiation of which he is a 
member — Deposit liable to forfeitures and lien 
and returnable, subject to such liabilities, to the 
judgment-debtor at the end of his membership 
—Deposit is neither debt nor moveable property 
in the possession of some person other than the 

”6.^ 288 (284, 285): ILK (1988) 

2 Col 618. 

Note 13 

!• (*78) 10 Beng L B App 12 (12). (Service ought 
to be by delivery, or by register^ letter.) 

<’28) AIR 1928 Bang 86 (8^ : 6 Bang 686. (Pro- 
hibitory order addrened to ^retary— Acceptance 
by Managing Director— Attachment valid.) 


Note 14 

1. (’05) 9 Cal W N 698 (695). 

(’ll) 12 Ind Ca# 869 (870) (Low Bur). 

[See (’28) AIB 1928 Bang 285 (285): (Removal 
of property after such attachment — No offence.)) 

2. (’84) AIB 1984 Pat 619 (622). 

(’39) AIB 1989 Mad 811 (813). 

Note 15 

1. (’67) 7 Suth W R 10 (11). 

[See (’16) AIR 1916 Mad 434 (486): 89 Mad 889.) 

2. (’12) 17 Ind Cas 420 (420) : 15 Oudh Cae 289. 
(’77) 1877 Pun Re No. 67, p. 178. 

[But le. (’06) 1906 Pun Be No. 118, p. 458.) 

Note 16 

1. (’91) 18 All 76 (78). 

(’95) 17 All 198 (210, 211) : 22 Ind App 31 (PC). 
(In fact a suit is proper if to save limitation.) 
(’ll) 10 Ind Oas 669 (569) (Cal). 

(’94) 1894 Pun Be No. 142, p. 537, 

(’19) AIB 1919 Oudh 373 (874). 
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0.81 R.«6 
Notes 18-11 


nor is the attachment a bar to a contest of non-liability by the garnishee.^ 

The attaching decree-holder gets no higher rights in the debt than what the* 
judgment-debtor could give him at the date of the attachment and any disposition of 
the debt by the judgment-debtor prior to attachment binds the decree-holder,* nor can 
a decree-holder compel the judgment-debtor to create larger rights for him.^ If, on the 
day of attachment, there was no debt and the attachment was raised, a subsequent 
accrual of a debt does not by itself revive the attachment.* But where a debt existed 
at the time of attachment, the attaching decree- holder is not precluded from realising 
the debt by the fact of the debt having been subsequently paid to judgment-debtor by 
the garnishee." 


A prohibitory order under this rule is a process in execution, and money 
deposited in Court under sub-rule (3) is “assets" within the meaning of Section 73 of 
the Oode.^ When there are attachments of more Courts than one of varying gradeSr 
the garnishee acting under sub-rule (3) is bound to deposit the money in the Court of 
the superior grade on the analogy of Section 63.* 


As against an Official Assignee in bankruptcy, the attaching decree-holder 
obtains rights in the property attached only on complete realization by him before* 
vesting.® 

16a. Payment into Coart— Sub-rule (3). — The payment contemplated by 
sub-rule (3) is payment into the attaching Court so as to be available to the attaching 
decree-holder, '(.'bus, where the rent due by a tenant is attached and the tenant pays 
such rent to the credit of some other suit against the judgment-debtor than the one in 
which it has been attached, the payment will not discharge the tenant from his liability 
for the ront.^ 


17. Inherent pover of Court to pass prohibitory orders in proper 
oases. — Even in cases not strictly governed by 0. 21 B. 46 a prohibitory order can 
be passed under the inherent powers of the Court, where the ends of justice require 
it to bo done.^ 


2. ('15) AIR 1915 Lah 187 (138). (Payment to 
attaching decree-holder by garniBhce without 
contest— Liability of garnishee to rightful credi- 
tor not absolved.) 

3. ('24) AIB 1924 Cal 1068 (1068, 1069). 

(*71) 8 Bom H 0 R (0 C) 169 (178). 

(1688) 88 Ch D 288 (268),Badeloy v. Consolidated 
Bank. 

(1890) 24 Q B D 619 (524), Davis v. Freetby. 

('88) AIR 1938 Cal 606 (608). (Equitable charge 
on debt created by judgniont-dobtor binds attach- 
ing creditor.) 

ISee (’92) 16 Bom 91 (110, 111).] 

4. (*27) AIR 1927 Bom 865 (366). (Attachment 
of deposit with association — Article of Associa- 
tion providing for return of deposit only on 
termination of membership— -Decree- holder can- 
not compel debtor to resign membership for 
making deposit payable.) 

5. (*22) AIR 1922 All 884 (885). 

6. (*26) AIR 1926 Mad 871 (871, 872, 876). (Debt 


— Attachment of — Decree obtained on debt by 
judgment-debtor— Effect — Payment of debt to 
judgment-debtor or order of Court recording 
satisfaction thereof — Attaching creditor’s right 
to execute the decree not affect^ — On the ques- 
tion whether after attachment of debt, attach- 
ment of the decree obtained thereon is also neces- 


sary, the two Judges in the case take opposite 
views.) 

(*27) AlR 1927 Mad 1147 (1148). (Attachment of 
share in company — Subsequent resolution by 
company appropriating share— Invalid.) 

7. (*92) 16 Bom 91 (98). 

8. (’07) 17 Mad L Jour 488 (489, 490). 

9. (’81) AIR 1931 Mad 474(477, 478): 54 Mad 727. 
(’03) 26 Mad 678 (679). 

[See (’92) 6 C P L R 112 (114).] 

Note 16a 

1. (’86) AIR 1986 Mad 251 (262). 

Note 17 

1. (’82) AIR 1982 Lah 295 (296). 

(’87) AIR 1987 Oal 199 (201):lLB(1987)20al 48. 



ATTACHMENT OP PROPEBTY NOT IN POSSESSION OP J. D. 


2089 


Local Amendments 

CALCUTTA 

Add the following Rules : 

“46A. The Court may in case of a debt, other than a debt secured by a mortgage 
or a charge or by a negotiable instrument, which has been attached under Rule 46 or 
Rule 61 of this Order, upon the application of the attaching creditor, issue notice to 
the garnishee liable to pay such debt calling upon him either to pay into Court tho 
debt due from him to the judgment-debtor or so much thereof as may be sufficient to 
satisfy the decree and costs of execution, or to appear and show cause why he should 
not do so : 

Provided that if the debt in respect of which the application aforesaid is made is 
in respect of a sum of money beyond the pecuniary jurisdiction of tho Court, tho Court 
shall send the execution case to the Court of the District Judge to which the said 
Court is subordinate, and thereupon tho Court of tho District Judge or any other 
competent Court to which it may be transferred by the District Judge will deal with 
it in the same manner as if tho case had boon originally instituted in that Court. 

Such application shall be made on affidavit verifying the facts alleged and 
stating that in the belief of the deponent the garnishee is indebted to the judgment- 
debtor. 

46B. Where tho garnishee does not forthwith pay into Court the amount duo 
from him to the judgment-debtor or so much thereof as is sufficient to satisfy the 
decree and the costs of execution or does not appear and show cause in answer to the 
notice, tho Court may order the garnishoe to comply with the terms of such notice, 
and on such order execution may issue as though such order were a decree against 
him. 

46C. Whore the garnishee disputes liability, the Court may order that any 
issue or question necessary for the determination of liability shall bo tried as if it were 
an issue in a suit, and upon tho determination of such issue shall make such order or 
orders upon the parties as may seem just. 

4GD. Where it is suggested or appears to be probable that tho debt belongs to 
some third person or that any third person has a lien or charge on, or other interest 
in such debt, tho Court may order such third person to appear and state the nature 
and particulars of his claim (if any) to such debt and prove the same. 

46E. After hearing such third person and any other person or persons who 
may subsequently bo ordered to appear, or where such third or other person or persons 
do not appear when so ordered, the Court may make such order as is hereinbefore 
provided, or such other order or orders upon such terms, if any, with respect to the 
lien, charge or interest it any of such third or other person as may seem fit and proper. 

46F. Payment made by tho garnishee on a notice under Rule 46A or under 
any such order as aforesaid shall be valid discharge to him as against the judgment, 
debtor and any other person ordered to appear as aforesaid, for the amount paid or 
levied although such judgment may be set aside or reversed. 

46G. The cost of any application made under Rule 46A and of any proceeding 
arising therefrom or incidental thereto, shall be in the discretion of tho Court. 

46H. An order made under Rule 46B, 46C or Rule 46E shall be appealable as 
a decree.** 

(Section 61 of the Code contemplates sale any other rule prescribed, a Court cun pass pro- 
without attachment and so even if a share of hibitory orders similar to one under 0. 21 R. 46 
debt be not attachable under 0. 21 B. 46 or under under its inherent powers for the ends of justice.) 


0.21 R.461 

(Calcutta) 


0.21R.46B 

(Calcutta) 


0.21R.46C 

(Calcutta) 


0.21R.46D 

(Calcutta) 


0.21 R.46E 
(Calcutta) 


0.21R.46P 
(Calcutta) I 


0.21 R.46G 
(Calcutta) 

0.21R.46H 
(Calcutta) < 



0.21 R.«6I 

(Sind) 


0.21R.46B 

(Sind) 


0.21R.46C 

(Sind) 


0.21 R.46D 
(Sind) 


0.21 R.46E 
(Sind) 


0.21R.46F 

(Sind) 
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SIND. Add the following as Buies 46A to 461 : 

“46A. The Court may in the case of a debt (other than a debt secured by a 
Procedure when debt or “lo^^gage or a charge or by a negotiable instrument) and any 
any moveable property not moveable property not in the possession of the judgment, 
in posw^ion of judgment- debtor which has been attached under Rule 46 or Rule 61 of 
e ora ac e . Order, upon the application of the attaching creditor, 

issue notice to any person liable to pay such debt or deliver or account for such 
moveable property (such person to be hereinafter called “the garni8hee”)» calling upon 
him either to pay or deliver into Court the debt due from or the property deliverable 
by him to such judgment-debtor, or so much thereof as may be sufficient to satisfy the 
decree and costs of execution, or to appear and show cause why he should not do so : 

Provided that if the debt or property in respect of which the application 
aforesaid is made is of value beyond the pecuniary jurisdiction of the Court, the 
execution case shall be sent, if the attaching Court is the Karachi Small Cause Court, 
to the High Court, if it is any other Court, to the District Court to which the said 
Court is subordinate ; and thereupon the High Court or, as the case may be, the 
District Court or any other competent Court to which such case may be transferred 
shall deal with it in the same manner as if the case had been originally instituted in 
that Court. 

Such application shall be supported by an affidavit verifying the facts alleged 
and stating that in the belief of the deponent the garnishee is indebted to the 
judgment-debtor. 

46B. Where the garnishee does not forthwith pay or deliver into Court the 
amount due from or the property deliverable by him to the 
ProMdurowhongarnis^ judgment-debtor or so much thereof as is sufficient to satisfy 
amount, otc. the decree and the cost of execution, or does not appear and 

show cause in answer to the notice, the Court may order the 
garnishee to comply with the terms of such notice, and on such order being made 
execution may issue as though such order were a decree against him. 

46C. Where the garnishee disputes his liability, the Court may order that any 
issue or question necessary for the determination of the 
shoe disputes his liability. liability shall be tried as if it were an issue in a suit and 
upon the determination of such issue shall make such order. 

as may seem just. 

46D. Where it is suggested or appears to be probable that the debt or the 
property attached belongs to some third person or that any 
'third person has a lien or a charge on or an interest in it, the 

Court may order such third person to appear and state the 
nature and particulars of his claim, if any, to such debt or 
property and prove the same. 

46E. After hearing such third person and any other person who may 
subsequently be ordered to appear, or in the case of such 
third or other person not appearing when ordered, the Court 
may pass such order as is hereinbefore provided, or make 
such other order upon such terms, if any, with respect to the lien, charge or interest 
(if any) of such third or other person as may seem fit and proper. 

Payment or delivery 46F. Payment or delivery made by the garnishee on 

under older to be a valid a notice under Rule 46 A. or under any such order as aforesaid 
discharge. ^ yjjjj discharge to him as against the judgment- 


Order to be made 
hearing such person. 
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debtor and any other person ordered to appear as aforesaid, for the amount paid or levied 
or, as the case may be, property delivered, although such order may bo sot aside or 
reversed. 

466. Debts owing from a firm carrying on business within the jurisdiction 
may be proceeded against under Rules 46A to 46E of this 
fron^rfirm.™ Order, although one or more members of such firm may be 

resident outside the jurisdiction : Provided that any person 
having control or management of the partnership business or any member of the 
firm within the jurisdiction is served with the garnishee notice. An appearance by 
any member pursuant to such notice shall be a sufficient appearance by the firm. 

46H. The costs of any application made under Rule 46A and of any procooding 
Costs to be in discretion arising therefrom or incidental thereto shall be in the discro- 
of Court. tion of the Court. 


46 1. An order made under Rules 4613, 46C or 46E, shall have the same force 
and be subject to the same conditions as to appeal or 
otherwise as if it were a decree.** 


Orders appoalablo. 


R. 47. [New. ] Where the property to be attached con- 
sists of the share or interest of the judgment- 
inOTeabie™^"* ** ****” ds^tor in movoable property belonging to him 

and another as co-owners, the attachment shall 
he made by a notice to the judgment-debtor prohibiting him from 
transferring the share or interest or charging it in any way. 

1. Attachment of share in moveable property. — A share or interest in 
moveable property is incapable of actvial seizure,* and attachment by a prohibitory 
order is the only proper course where such share or interest is to be proceeded against.^ 


p, 48. [®* 268 .] ( 1 ) Where the property to be attached is 

Attachment of salary Salary or allowances of a public officer or 
or aUowancet of public of a scrvant of a railway company or local 

war'com^*”or*io'^ authority, tho Court, whether the judgment- 
authority. debtor or the disbursing officer is or is not within 

the local limits of the Court’s jurisdiction, may order that the 
amount shall, subject to the provisions of section 60, bo withheld 
from such salary or allowances either in one payment or by 
monthly instalments as the Court may direct ; and, upon notice of 

Order 21 Rule 47 — Note 1 crops is unascertained.) 

1. (’32) AIB 1932 Cal 408 (408) ; 69 Cal 808. 2. (’32) AIR 1982 Cal 408 (408) : 59 Cal 808. 

(’15) AIR 1915 Mad 885 (886). (’37) AIR 1987 Lah 818 (318). (Attachment of 

(’36) AIR 1986 Mad 660 (660), (Standing crops share of judgment-debtor in shop can only bo by 
belonging to joint hunlly cannot bo attached by prohibitory order — Attachment of spociflo goods 
actual seizure for recovery of fine from member in shop not permissible.) 
of Hindu coparcenary os the ehare of offender in [See (’88) AIR 1932 Mad 6.88 (540); 55 Mad 1041.] 


0.aiR.46F 

(Sind) 


0.21 R.46G 
(Sind) 


0.21 R.46H 
(Sind) 


0.21R.461 

(Sind 


0.21 B.47 


0.21 B.48 
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AIXAOHMENI OF SAIiABY, BIO. 


0.21 B.i8 the order to such officer as Hhe Central Government or the Provincial 
Government may hy notification in their Official Gazette appoint Hn 
this behalf, — 

(a) where smh salary or allowances are to be disbursed within 

the local limits to which this Code for the time being 
extends the officer or other person whose duty it is to 
disburse the same shall withhold and remit to the Court 
the amount due under the order, or the monthly instal- 
ments, as the case miy be ; 

(b) where such salary or allowances are to be disbursed 

beyond the said limits, the officer or other person within 
those limits whose duty it is to instruct the disbursing 
authority regarding the amount of the salary or allow- 
ances to be disbursed shall remit to the Court the amount 
due under the order, or the monthly instalments, as the 
case may be, and shall direct the disbursing authority 
. to reduce the aggregate of the amounts from time to 
time to be disbursed by the aggregate of the amounts 
from time to time remitted to the Court. 

(2) Where the attachable proportion of such salary or 
allowances is already being withheld and remitted to a Court in 
pursuance of a previous and unsatisfied order of attachment, the 
officer appointed by Hhe Central Government or the Provincial 
Government, as the case may be, in this behalf shall forthwith 
return the subsequent order to the Court issuing it with a full, 
statement of all the particulars of the existing attachment. 

(3) Every order made under this rule, unless it is returned 
in accordance with the provisions of sub-rule (2), shall, without 
further notice or other process, bind Hhe Central Government 
or the Provincial Government or the railway company or local 
authority, as the case may be, while the judgment-debtor is within 
the local limits to which this Code for the time being extends and 
while he is beyond those limits if he is in receipt of any salary 
or allowances payable out of His Majesty’s Indian revenues or the 
funds of a railway company carrying on business in any part of 
British India or local authority in British India; and Hhe Conr 
tral Government or the Provincial Government or the rdlway 
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company or local authority, as the case may be, shall be liable for 
any sum paid in contravention of this rule. 

a. SubsUtuted by tho Government of India (Adaptation of Indian Laws) Order, 1087, for “the 
Govornniont may, by notification in the Gazette of India or in the Local Official Gazette, aa tho caao 
may be." ' 

b. Substituted by Section 2 of tho Code of Civil Procedure (Amendment) Act, XXVI of 1939, for 
"in this behalf, the officer or other person whose duty it is to disburse such salary or allowances shall 
withhold and remit to the Court tho amount due under the order, or tho monthly instalments, aa the 
case may bo". 

c. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for "tho 
Government". 

d. ibid. 
c. ibid. 

Local Amendment 

MADRAS 

Substitute a comma for the period at the end of tho last sentence of sub-rnlo (1) 
and add the following clause “such amount or instalment being calculated to tho 
nearest anna by fractions of an anna of six pies and over being considered as one anna 
and omitting amounts less than six pies.’* 

Synopsis 

1. Attachment of salary of public officer, etc. 3. Sub>rule (3). 

2. Sub-rule (2) and Section 64, Explanation. 4. Appeal. 


1. Attachment of salary of public officer, etc. — Under the old Code the 
salary of a public oflicor or of a railway servant or of a servant of a local authority 
could not bo attached unless the disbursing officer was within the local limits of the 
jurisdiction of the Court executing tho decree.^ As this led to considerable inconvenience 
and needless expense, this rule has been newly enacted to provide for such cases ; the 
salary of this class of judgment-debtors can now bo attached under this rule whether 
they or the disbursing officers reside within sucli local limits, or not.^ The distinction 
between this rule and Rule 52, infra is that the latter refers specifically to property 
actually in the hands of public officers, while tho former provides for the anticipatory 
attachment of salaries.^ 

This rule has no application to the attachment of salaries of judgment-debtors 
in private service. Such salaries are attachable only as debts after they fall due.^ The 
wages of domestic servants® or moneys due to railway contractors® are not salary or 
allowances, within the meaning of this rule. This rule does not apply to the attachment 
of the salary of a member of a Provincial Legislative Assembly as such member is not 
a “public officer.”’^ The attachment of salaries or allowances at tho disposal of the 


Order 21 Rule 48 — Note 1 

1. ('84) 6 All 243 (247, 248). 

(’88) 12 Bom 44 (46). 

<’95) 1895 Pun Ro No. 40, page 165. 

(’03) 80 Cal 713 (716). (Attachment of salary that 
has not actually fallen due.) 
r04) 28 Bom 198 (200). 

2. (’12) 89 Oal 104 (110, 112, 113). 

(3 AIR 1929 Lah 646 (646). 

3. 8$e (»98) 22 Bom 89 (41). 


4. (’29) AIR 1929 Nag 833 (334). (P.ay of a aer. 
vant which falls due on tho 1st of each month 
cannot bo attached as a debt on an earlier date, 
aa the right to receive pay for a period -shorter 
than a month is contingent on tho due perform- 
ance of service for tho entire month.) 

5. (’29) AIR 1929 Nag 383 (334). 

(’98) 21 Mad 893 (396). 

6 . (’28) AIR 1928 Nag 210 (210). 

7 . (’89) AIR 1989 Oal 428 (429) : ILB (1930) 1 
Oal 528. 


0.21 R.48 
Note 1 
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ATTACHMENT OF PARTNERSHIP PROPERTY 


Oi 21 Rtl8 disbursing officer is not invalid by reason merely of the fact that the sanction of the 
Notes 1-4 superior authority is necessary before the money is actually disbursed.® 

Attachment under this rule can be made also by the Court to which a decree is 
transferred for execution.® 

Sub-rule (1) of this rule has been amended by Act XXVI of 1939 so as to make it 
legal for the High Commissioner for India to comply with attachment orders issued by 
Courts in India in respect of the leave salaries payable in England to officers of the 
Indian Services.^® 

2. Sub-rule (2) and Section 64, Explanation. — Salary attached under this 
rule is ''assets” within the moaning of Section 73 of the Code, and successive attaching 
decree-holders are entitled to rateable distribution thereof. There is no inconsistency 
between the Explanation to Section 64 and sub-rule (2) of this rule. The latter provision 
only lays down what the officer concerned should do.^ See also Note 13 to Section 64. 

3. Sub-rule (3). — The effect of this sub-rule is that any sum paid by a 
disbursing officer in contravention of this rule can^ and should be® recovered directly 
from the Government or the railway company or the local authority, as the case may 
be. But no order for recovery thereof can bo made without bringing the Government® 
or the railway company or the local authority on the record as a party. 

4. Appeal. — Where a decree-holder wants to execute his decree by attachment 
of the pay, of the judgment-debtor under this rule, the question* whether it is possible 
to execute the decree in the manner which has been adopted by the executing Court is 
a (luestion under Section 47 ante and the decision of the question is, therefore, 
appealable as a decree.^ Where an order directing an attachment under this rule is not 
appealed against, it becomes final as against the parties to it and a subsequent application 
contesting the validity of the order of attachment is barred by the general principles 
of res judicata? 


0.21 R. 49 R. 49. [New.] ( 1 ) Save as otherwise provided by this 

Attachment of pert- Hilo, property belonging to a partnership shall 
nerthip property. attached or sold in execution of a decree- 

other than a decree passed against the firm or against the partners 
in the firm as such. 

( 2 ) The Court may, on the application of the holder of a 
decree against a partner, make an order charging the interest of 
such partner in the partnership property and profits with payment 


8 . (’14) AIR 1914 Low Bur 215 (216): 8 Low Bur 
Bui 62. 

9. (’27) AIR 1927 Oudh 112 (112) : 1 Luck 46. 

10. Soe Statement of Objects and Reasons, 
Gazette of India Sept. 2, 1989, Part Y, Page 149. 

Note 2 

1. (’12) 16 Ind Oas 640 (640) (Bom). 

(’89) AIR 1989 Oal 485 (466, 486) : ILR (1939) 1 
Oal 40. 

Note 3 

1. (’ 14 ) AIR 1914 Low Bur 216 (216): 8 Low Bur 


Rul 62. 

2. (’10) 5 Ind Gas 802 (808): 1910 Pun ReNo. 10. 
(The Government should settle with the disburs- 
ing officer.) 

3. (’12) 14 Ind Gas 787 (787); 1912 Pun Re No. 98. 

Note 4 

1. (’88) AIR 1983 Bom 186 (186). (No revision 
therefore lies.) 

(’86) AIR 1936 Lah 761 (762). 

2. (’89) AIR 1939 Rang 384 (886). 
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of the amount due under the decree, and may, by the same or a 
subsequent order, appoint a receiver of the share of such partner in 
the profits (whether already declared or accruing) and of any other 
money which may be coming to him in respect of the partnership, 
and direct 'accounts and inquiries and make an order for the sale of 
such interest or other orders as might have been directed or made 
if a charge had been made in favour of the decree-holder by such 
partner, or as the circumstances of the case may require. 

(3) The other partner or partners shall be at liberty at any 
time to redeem the interest charged or, in the case of a sale being 
directed, to purchase the same. 

(4) Every application for an order under sub-rule ('.2^ shall 
be served on the judgment-debtor and on his partners or such of 
them as are within British India. 


(5) Every application made by any partner of tho judg- 
ment-debtor under sub-rule (”5^ shall be served on the decree-holder 
and on the judgment-debtor, and on such of the other partners as 
do not join in the application and as are within British India. 

(6) Service under sub-rule (4) or sub-rule (6) shall be deemed 
to bo service on all the partners, and all orders made on such 
applications shall be similarly served. 

[ Cf. R. S. C., 0. 46, Rr. lA, IB. ] 


Synopsis 


!• Attachment of partnership property. 
2. **Against the partners in the firm as 
such.** 


3. Decree against individual partner. 

4. **Direct accounts.” Soo Note 8. 

5. Order under this Rule and insolvency. 


1. Attaohment of partnership property. — This rule and the next deal with 
the mode of execution affecting partnership property. Execution can be taken against 
any partnership property only on a decree passed against the firm or against all 
the partners thereof as such.^ Where the decree is only against an individual partner, 
the property of the partnership cannot be attached but an order creating a charge on 
the interest of the judgment-debtor in the partnership can be obtained, with or without 
the appointment of a receiver.^ The prohibition against attachment and sale contained 
in sub-rule (1) is mandatory and, therefore, a sale in execution contrary to the 
provision thereof is invalid and inoperative.® The provisions of this rulo are closely 
modelled on Section 23 of tho English Partnership Act (53 & 54 Viet., Chap. 39). 

Order 21 Rule 49 — Note 1 [See (70) 6 Beng L R 886 (386, 887). 

1. [See (79) 4 Bom 222 (226).] (*19) AIR 1919 Cal 296 (304).] 

2. (*31) AIR 1981 Cal 167 (168):68 Cal 624 (Obiter), [But lee (’93) 20 Cal 693 (696). (Decision under 

(’82) AIR 1932 All 468 (469). (Partner’s interest the Code of 1882.)] 

alone vests in receiver— He cannot be appointed 3. (’85) AIR 1985 Cal 275 (276). 
to manage entire partnership.) (’38) AIR 1988 Lah 487 (439). 


0.21 R.«» 
Notel 
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Rotes 1-8 


0.81 B.80 


The intereeii of a partner in partnership business is moveable property, although part 
of the partnership property may consist of immovable property. The reason is that 
the share of a partner is nothing more than his proportion of the partnership assets 
after they have been turned into money and applied in liquidation of the partnership 
dobts.^ 

2. “ Against the partners in the firm as suoh.” — These words do not occur 
in Section 23 of the English Partnership Act. The introduction of these words in this 
rule makes it clear that a decree against partners as such is on the same footing as a 
decree against the firm for the purposes of this rule. 

8. Decree against individual partner. — The holder of a decree against an 
individual partner gets no higher rights in execution than what a voluntary assignee of 
a partner of his share in the partnership gets under such assignment. Such an assign- 
ment “does not, as against the other partners, entitle the assignee during the continuance 
of the partnership, to interfere in the management or administration of the i)artner8hip 
business or affairs, or to require any accounts of the partnership transactions, or to 
inspect the partnership books, but entitles the assignee only to receive the share of 
profits to which the assigning partner would otherwise bo entitled, and the assignee 
must accept the account of profits agreed to by the partners.”^ 

In case of a dissolution of the partnership whether as respects all the partners 
or as respects the assigning partner, the assignee is entitled to receive the share of the 
partnership assets to which the assigning partner is entitled as between himself and 
the other partners, and for the purpose of ascertaining that share, to an account as 
from the date of the dissolution.® 

4. “ Direct acoounte.” — See Note 3 above. 

6. Order under this Rule and insolvency. — An order under this rule charging 
the interest of the judgment-dobtor in partnership property is not a “transaction*’ 
protected by Section 57 of the Presidency Towns Insolvency .\ct or by Section 65 of 
the Provincial Insolvency Act, 1920.' 


Execution of decree R. 50. [New.] (1) Where a decree has been 
(•in.t firm. passcd ogainst a firm, execution may be granted — 

(a) against any property of the partnership; 

(1) against any person who has appeared in his own name 
under rule 6 or rule 7 of Order XXX or who has 
admitted on the pleadings that he is, or who has been 
adjudged to be, a partner ; 


4. (’88) AIB 1988 Lah 66 (68). (O. 21 B. 78 ap- 
plies to sulo of partner's interest— 0. 21 Buie 90 
does not apply.) 

Note 3 

1. SeeS. 81 (1), Partnership Act, 1890 (68 and 
64 Viet, Chapter 89). 

(’82) AIB 1982 Pat 16 (19, 20) : 10 Pat 792. (Nor 
can receiver appointed under this rule sue for 
accounts of a continuing partnership.) 

(1896) 2QB126 (182), Brown Janson v. Hatchin- 
8on. ^ (Accounts directed only und^r special cir. 


cumstances, o. g. with a view to dissolution.) 

2. See Section 81 (2), English Partnership Act, 
1890 (58 & 64 Viet.. Chap. 89). 

(’84) 10 Cal 669 (672, 678). 

(’90) 18 Mad 447 (460). 

(’78) 8 Cal 198(209): 4IndApp 247 (PC). (ObiUr.) 

Note 5 

1. (1897) 1 Q B 817 (820), Wild v. Southwood. 
(1896) 1 Oh 826 (880, 881), O’Shea, BeOourage v. 
O’Shea. 
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(e) against any person who has been individually served as 
a partner with a summons and has failed to appear : 

Provided that nothing in this sub-rule shall be deemed to 
limit or otherwise affect the provisions of section 247 of the Indian 
Contract Act, 1872. 

(2) Where the decree-holder claims to be entitled to caus«» 
the decree to be executed against any person other than such a 
person as is referred to in su^rule (1), clauses (h) and (c),m being 
a partner in the firm, he may apply to the Court which passed the 
decree for leave, and where the liability is not disputed, such Court 
may grant such leave, or, where such liability is disputed, may 
order that the liability of such person bo tried and determined 
in any manner in which any issue in a suit may be tried and 
determined. 


(3) Where the liability of any person has been tried and 
determined under sub-rule ( 2), the order made thereon shall have 
the same force and be subject to the same conditions as to appeal 
or otherwise as if it were a decree. 


(4) Save as against any property of the partnership, a decree 
against a firm shall not release, render liable or otherwise affect 
any partner therein unless he has been served with a summons to 
appear and answer. 

[Of. R. S. 0., 0. 48A, R. 8.] 


Looal Amendment 

PATNA 

In sub-rule (2) add the words "or to the Court to which it is sent for execution’* 
after the words “passed the decree" and before the words “for leave." 

Synopsis 


!• Scope of the Rule. 

2. ** Where a decree hat been patted againtt 

a firm.*’ See Order 80 Buie 6, Note 4. 

3. Award. 

4. Againtt any perton who hat appeared. 


5. Execution againtt pertont other than thote 

referred to in tub-rule (1) — Sub-rule (2). 

6. Determination of liability under tub-rule 

(2) operatet at a decree. 

7. Sub-rule (4). 

8. Minor partner — Prorito to tub-rule (1). 

9. Intolvency of Arm. 


Other Topics ( miscellaneous) 

Appeal. See Note 6. 

**0ourt which passed the decree.** See Note S. 

Execution in case of deceased partners. See Note 5. 

Sub-rule (3)> if covers ex parte decree. See Note 6. 

Is Scope of the Rale. — This rule should be read with the provisions of 
Order 80, infra \ the latter deals with the procedure in suits instituted by or against 

dCPC. 132. 


0.81 R.60 
Hotel 
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0»8t BiSft firms, while this rule deals with the mode of execution of decrees which have been 
obtained against firms in the firm name.^ 

As will be seen in Note 1 to 0. 30 B. 1, a decree against a firm in the name 
of the firm has the same effect as a decree against all the partners. It can, therefore^ 
be executed against the whole of the partnership property^ [sub-rule (1), clause (a)]. 
It can also be executed against any one or more of the partners personally^ (i. s., 
against their person or their personal property), though, before this is done, certain 
conditions havo to be satisfied and a certain procedure has to be followed as proscribed 
by this rule. Thus, it can be executed personally against any person coming under 
clauses (b) and (c) of sub-rule (1)^ inasmuch as, in such cases, it may safely be presumed 
that the person proceeded against knows of the suit and that his liability as a partner 
is, in some way, established.® The decree can also, with the leave of the Court, 
be executed personally against any other person as being a partner of the firm 
[sub-rule (2)].® 

Sub-rule (1) of this rule does not require the holder of a decree against a firm to 
exhaust his remedy under clause (a) and then proceed under the other clauses. Under 
that rule ho has three courses open to him, any of which he may pursue regardless of 
the order in which they are sot out.^ 

As regards execution against a dissolved firm, see 0. 30 R. 3, Noto 2 and the 
undermentioned case.® 

The provisions of this rule do not apply to a decree obtained against a limited 
liability company.® 

2. Where a decree has been passed against a firm/* See Order 30, 
Rule 6, Note 4, 

3, Awardt — An award can be validly passed against a firm} as well as against 
individuals and when the award against a firm is filed in Court under the provisions of 
the Arbitration Act, 1899, it is enforceable as a decree of the Court, and the provisions 
of 0. 21 R. 50 apply thereto.® But, though an award when filed in Court is on the same 
footing as a decree of Court, the proceedings before the arbitrators up to the stage of 
the passing of the award do not constitute a suit’ for the application of the provisions 
of Order 30 (See Note 11 to 0. 30 R. 1). Consequently, the service of any notice or 


Order 21 Rule 50 — Note 1 

1. (*32) AIR 1932 Bom 334 (835). 

2. (*15) AIR 1915 Mad 1078 (1073). (Ijsave of 
Court necessary only for arresting partner not 
served.) 

3. (26) AIR 1926 Uh 286 (286). 

[See also (’87) AIR 1987 Bom 866 (870) : I L R 
(1987) Bom 691.] 

4 . (’26) AIR 1926 Sind 51 (52, 68). 

(’15) AIR 1915 Cal 288 (242). (Case of construc- 
tive service as partner under 0. 80 R. 6.) 

(’28) AIR 1928 Lah 628 (629). (“ Individual ” 
service, construed.) 

(’88) AIR 1938 Cal 816 (817, 318). (Mere foot 
that other persons are stated to be the remain- 
ing partners of the firm in the petition for exe- 
cution of the decree cannot make the execution 
invalid.) 

[See (’ll) 12 Ind Gas 1006 (1007) : 86 Mad 414.] 

5. (’27) AIR 1927 Bom 447 (448) : 61 Bom 794. 
[See also (’26) AIR 1926 Cal 271(274, 276, 277): 
68 Oal 214.] 


6 . (’16) AIR 1915 Cal 288 (242). 

(’26) AIR 1925 Rang 817 (318). (Deputy Registrar 
empowered to grant leave cannot determine 
liability of contesting party.) 

(’25) AIR 1925 Sind 817 (818) : 18 Sind L R 146. 
(The fact that a decree itself provided for exe- 
cution personally against certain persons as part- 
ners is no bar to applyingfor leave against others 
under sub-rule (2).) 

(’88) AIR 1988 Cal 816 (817, 818). 

[See (’80) AIR 1930 Lah 248 (244).] 

7- (’88) AIR 1983 Lah 472 (472). 

(’25) AIR 1925 Lah 879 (879). 

8 . (’24) AIR 1924 Bom 866 (867, 868). 

9 . (’87) AIR 1987 Lah 69 (60). 

Note 3 

1. (’20) AIR 1920 Cal 886 (387) : 47 Col 29. 

(’88) AIR 1983 Bom 488 (434) ; 68 Bom 162. 

(’81) AIR 1981 Lah 786 (787) : 18 Lah 827. 

[But see (’27) AIR 1927 Bom 428 (480). (Obifsr.)] 

2. (’20) AIR 1920 Cal 886 (887) : 47 Oal 29. 

(’33) AIR 1988 Bom 488 (486) : 68 Bom 162. 
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summons by the arbitrators on an alleged partner of the firm, is not service within 
the meaning of sub-rule (1) so as to enable the docree-holder to take out execution 
against the person of such partner without the leave of the Court. Before ordering 
execution of an award, the Court will, therefore, have to determine in every case 
whether the alleged partner is liable as a partner or not, and grant or refuse leave 
under sub-rule (2).® 


4. Against any person who has appeared. — Where an alleged partner 
refuses a summons sent to him under 0. 30 S. 3, he must be deemed to be “individually 
served*’ and if he fails to appear, execution can proceed against him under sub-rule (1), 
clause (c) without any leave of the Court.^ Tho words “or who has been adjudged to 
be a partner” in sub- rule (1) evidently provide for a case where the i)erson served on 
behalf of the firm denies that ho is a partner, and the plaintifif asks for an issue being 
raised in the suit, as to whether the service on him is good service or not.® Where a 
person served with summons under 0. 30 E. 3 as a partner of a firm enters appearance 
and makes an application denying liability on the allegation that he is not a partner, 
the appearance is one under protest* under 0. 30 R. 8 and not one under 0. 30 E. 6 
and hence, in such a case an enquiry under sub-rule (2) of this rule is not excluded.^ 

See also Notes on Rules 3, and 5 to 8 of Order 30. 


S. Exeoution against persons other than those referred to in sub-rule (1) 
— Sub-rule (2). — It has already been seen in Note 1 above that execution of a decree 
against a firm can bo taken against the property of tho partnership as well as 
personally against the partners referred to in clauses (b) and (c) of sub-rule (1) and 
that, as against an alleged partner not referred to therein, the leave of the Court is a 
condition precedent to an order for execution. The principle of the distinction is that, 
in tho case of persons who cannot in law be fixed individually with the knowledge of 
the suit against tho firm, an opportunity must be given to them to dispute the liability 
under tho decree.^ See also sub-rule (4). 


(’24) AIR 1924 Cal 117 (118). 

(’31) AIK 1931 Lah 736 (737, 738) : 13 Lah 327. 

(’25) AIR 1925 Sind 293 (294) : 19 Sind L R 1. 

(’29) AIR 1929 Sind 28 (29) : 23 Sind L R 422. 

(•31) AIR 1931 Sind 82 (84) : 25 Sind L R 4G0. 

(’36) AIR 1936 Sind 211 (211) : 30 Sind LEG. 

(’35) 61 Cal L Jour 615 (618) : 62 Cal 833. 

[See also (’24) AIR 1924 Lah 544 (644).] 

[But see (’27) AIR 1927 Bom 428 (430). (ObiUr.)] 

3. (’29) AIR 1929 Lah 228 (229, 230). 

(’31) AIR 1931 Lah 736 (738) : 13 Lah 327. 

(’13) 19 Ind Oafl 863 (366, 367) : (5 Sind L R 127. 

(The arbitrator cannot decide this question.) 

[See (’26) AIR 1925 Sind 293 (294) : 19 Sind 
L R 1.)] 

[See also (’32) AIR 1932 Bora 375 (377). (The 
arbitrators cannot decide this question unless 
it is specially referred to them.) 

(’36) AIR 1986 Sind 121 (128): 29 Sind L R 292. 
(Question whether all or any of the persons 
served with notices of an award or of its filing 
in Court are partners in a firm can only be 
litigated when an application under 0. 21 R.50, 
C. P. C., is made and cannot be gone into in 
proceedings for filing the award.)] 


Note 4 

1. (’15) AIR 1915 Cal 233 (240, 241). 

2. (’32) AIR 1932 Sind 199 (201) : 26 Sind L R 
228. 

[See also (’35) AIR 1935 Lah 520 (521). (Person 
appearing under protest, asking Court to frame 
an issue as to his liability cannot, after tho 
issue is decided against him, turn round and 
s.ay that the proceedings were without jurisdic- 
tion and claim the Ijoncfit of a fresh inquiry 
under sub-rule (2) of this rule.)] 

3. (’37) 41 Cal W N 566 (568), 

Note 5 

1. (’82) AIR 1932 Bom 516 (619). 

[See also (’26) AIR 1926 Cal 271 (274, 275) : 53 
Cal 214. 

(*36) AIR 1986 Pat 496 (497). (Decree against 
firm cannot be executed against iiidjividual 
partners without leave of Court under sub- 
rule (2) — Ex parte decree agaihstfirm mention- 
ing also names of individual partners — In 
peculiar circumstances of this case, it was held 
that the decree-holder was precluded from con- 
tending that tho decree was against individual 
partners.)] 


0.21 B.ao 

Notes 8-5 
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HoteB 


Ordinarily, a decree is binding on the executing Court and no question of the 
liability of the judgment-debtor under the judgment can be allowed to be raised in 
execution. But as, in the case of a suit against a firm the decree is passed on service 
of summons in an extremely technical form as set forth in 0. 30 B. 3, and as each 
partner is not necessarily a defendant in the suit and is not required to be served with 
the summons in the suit before the decree is passed, it is provided specifically in 
Bub-rulo (2) read with sub-rule (4) that in the case of persons not served in the suit, 
their liability under the decree, when disputed, may be heard and determined in 
execution? 

Where a person appears in answer to a notice issued to him under sub-rule (2) 
and admits that ho is a partner in the firm against whom a decree is passed, he cannot 
at the same time urge that the decree is not binding on the firm.® The reason is that 
the words “where the liability is not disputed** mean and can only moan liability as a 
partner in the firm, and that is the only question which can be decided in proceedings 
taken under this sub-rule.^ 

As to the nature of the defence that can be taken where the person on whom 
notice is served disputes liability as a partner, see Notes 3 and 4 to Buie 8 of Order 30 
and the cases cited therein and also the undermentioned cases.® 

When the liability is decided in favour of the decree-holder and leave is granted, 
the effect is, that the decree against the firm, which was executable or had been 
executed® against the property of the firm or against the persons referred to in 
clauses (h) and (c) of sub-rule (1), becomes also executable personally against partners 
not served in the suit. Accordingly, an application for leave under sub-rule (2) is only 
ancillary to an application for execution, and will not be barred by reason of its being 
made beyond three years from the date of the decree so long as the decree itself is 
otherwise kept alive according to law/ Though the words “may apply*' occur in 
sub-rule (2), it has been held that no separate application for leave is necessary as the 
application for execution itself implies a prayer for leave.® 

In the case of a Hindu son, when the Court finds under sub-rule (2) that the 
son is not a partner^ the application against him under 0. 21 B. 50 as such must be 
disallowed, and the decree-holder left to remedies otherwise available to him.® 


2 . (*82) AIR 1932 Bom 516 (520, 521, 522). (In 
abUnce of fraud or collusion, the liability must be 
contested in execution and not by separate suit.) 
[See (*88) AIR 1983 Lah 591 (.591). (Decree- 

holder must establish the liability of the ob- 
jector partners.)] 

[Gee also (’82) AIR 1982 Sind 199 (199, 201) ; 
26 Sind L R 228. (A case of appearance under 
protest under 0, 80 R. 8.)] 

3. (’84) AIR 1984 Sind 185 (185). (If he wants 
to dispute the decree ho should take proceedings 
in the suit to have the decree set aside.) 

4 . (*84) AIR 1984 Sind 185 (185). 

5. (»32) AIR 1982 Bom 616 (520). (Award— De- 
fence on the ground that reference to arbitra- 
tion was unauthorized.) 

(’40) AIR 1940 Gal 28 (29) : 48 Gal W N 997 (999). 
(Objection to liability not confined to ground 
that the person is not a partner but may be 
based on other grounds also— Objection may be 
taken that a contract was beyond the scope of 
the partnership or that a reference to arbitration 
was unauthorized.) 


6. (’81) AIR 1981 Lah 786 (789) : 18 Lah 827. 

7 . (’32) AIR 1932 Bom 616 (619). 

(’85) AIR 1985 Sind 12 (18) : 29 Sind L R 236. 

(’81) AIR 1981 Lah 786 (789) : 13 Lah 827. 

(’81) AIR 1981 Sind 82 (88) : 25 Sind L R 460. 

(’86) AIR 1986 Sind 188 (189) : 80 Sind L R 88. 
(An application under O. 21 R. 50 (2) is an ap« 
plication in execution of a decree — Dissonthig 
from AIR 1980 Sind 180.) 

(’35) AIR 1985 Mad 926 (926). 

[Gee also (’89) AIR 1939 Sind 161 (162) : I L R 
(1989) Kar 589 (FB). (Application under 0. 21, 
R. 50 (2) is application in execution of decree.)] 
[See however (’ 80 ) AIR 1980 Sind 180 (181, • 
182) : 24 Sind L R 132. (Though application 
for leave is not an execution application filing 
under Art. 182, Limitation Act, it falls under 
Art. 181 and must be filed within these years 
of the decree.)] 

8. (’29) AIR 1929 Lah 228 (280). 

(’31) AIR 1931 Lah 786 (788) : 18 Lah 827 . 

9. (’80) AIR 1980 Pat 206 (207). 

(’27) AIR 1927 Sind 247 (248). 



EXECUTION OP DBCEBB AGAINST FIBM 


2101 


Order 30 Buie 2 provides that in a suit by a firm the plaintiff shall declare on 
demand by the defendant the names of all the partners constituting the plaintiff firm. 
Where in such a suit the defendant makes a counter-claim against the plaintiff firm and 
succeeds, the persons so declared as partners cannot be proceeded against ijersonally 
without an adjudication of liability against them under sub-rule (2) of this rule. The 
reason is that 0. 21 E. 50 is not controlled by 0. 30 R. 2.^® 

As regards execution under sub-rule (2) in case of death of a partner, see 
Note 14 to Rule 1, Note 2 to Rule 3, and Rule 4 of Order 30. 

As to whether a Court to which the decree is sent for execution can grant 
leave under sub-rule (2), there is a conflict of decisions, for which see the undermentioned 
cases.^^ But in such cases, the Court which passed the decree does not cease to have 
jurisdiction to grant leave under this sub-rulo.^^ 

6. Determination of liability under sub-rule (2) operates as a decree. — 

In the case of persons referred to in clauses (b) and (c) of sub-rule (1), they can be 
deemed to be parties to the decree by reason of service of summons or admission or 
adjudication as partners. The proceedings in execution as against them fall under 
Section 47 of the Code and an order therein will be a decree under Section 2, 
sub-section (2).^ But a person not coming under clauses (b) and (c) of sub-rule (1) 
cannot be considered to be a party to the decree as the very fact of his being a partner 
or of his liability to the decree is allowed to be put in issue under sub-rule (2) for 
determination. The proceedings as against him under sub-rule (2) cannot fall under 
Section 47 nor is the determination of the liability one in the suit, having arisen only 
after decree, lienee it is not a decree. In order, however, to confer a right of appeal 
which does not otherwise exist, from such adjudication, sub-rule (3) lays down specifically 
that the order shall have the force of a decree.^ It may also bo noted that sub-rule (4) 
re(|uire8 a summons to bo served, and sub-rule (2) prescribes that the issue of liability 
bo tried, as in a suit. Where, however, the partner is ex •parte and there is no trial and 
determination of the liability, the order granting leave ex parte does not have the force 
of a decree.® An application to set the ex parte order aside is not governed by 
Article 1G4 of the Limitation Act, as the said Article applies only to ex parte decrees,^ 
An order having the force of a decree under sub-rule (3) is governed by 
Schedule I, Article 1 and noc Schedule II, Article 11 of the Court-fees Act.® The 


10. (»27) AIR 1927 Bom 447 (448) ; 61 Bom 794. 

11. (*21) AIR 1921 All 199 (201) : 43 All 894- 
(Transfereo Court can grant leave.) 

(’29) AIR 1929 Lah 228 (280). (Do.) 

(’31) AIR 1931 Lah 607 (508). (Do.) 

(’81) AIR 1981 Lah 786 (788): 13 Lah 827. (Do.) 
(’26) 98 Ind Cas 856 (856) (Lah). (Do.) 

(’31) AIR 1981 Sind 82 (83) : 25 Sind L R 460. 
(Transferee Court cannot grant leave.) 

(’32) AIR 1982 Pat 828 (824) : 11 Pat 580. (Do.) 
(’37) AIR 1987 Pesh 96 (97). (Do.) 

(’39) AIR 19.89 Sind 161 (164) : I L R (1989) Kar 
589 (PB). (Do.) 

(’86) AIR 1986 Sind 188 (188) : 80 Sind L R 88. 
(Do.) 

(’86) AIR 1986 Sind 11 (12) : 80 Sind L B 290. 
(Do.) 

12 . (’87) AIR 1937 All 768 (769) : I L R (1987) 
All 946. 

[See also (’86) AIR 1986 Pat 409 (411) : 14 Pat 
867. (Executing Court cannot go behind the 


order passed by trial Court under this suV». rule.)] 

Note 6 

1 . (’15) AIR 1915 Cal 238 (239). 

2 . (’82) AIR 1932 Bom 510 (518). 

[See (’29) AIR 1929 Bom 386 (387, 388) : 53 
Bom 839.] 

3 . (’29) AIR 1929 All 390 (.391, 392). 

[But tee (’35) AIR 1935 Pat 409 (411) : 14 Pat 
857.] 

4 . (’29) AIR 1929 Bom 886 (387, 888) : 63 Bom 
889. 

5. (’%) AIR 1030 Lah 825 (827). (Court-fee to 
bo paid ad valorem.) 

(’88) AIR 1933 Cal 546 (547): 60 Cal 53a (Appeal 
from order ghould be treated as a regular appeal 
and ad valorem court-fee paid.) 

(’80) AIR 1080 Sind 255 (256) : 25 Sind L B 25. 
(’17) AIR 1917 Low Bur 179 (179) : 8 Low Bur 
Rul' 800. 

(•89) AIR'i 989 Sind 161 (168) : I L B (1989) Kar 
589 (FB). 


0.21 R.S0 
Notes S-6 
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0.21 B. 60 reason is that the words "conditions as to appeal or otherwise as if it were a decree" 
Notes 6*-9 mean the conditions whether as to appeal or in other respects as if it were a decree; 
and these words include conditions imposed by orders or rules outside this Code.® 

An order under this sub.rule amounting to a decreo bars the re-opening of the 
same matter in any subsequent application for leave against the same person/ The 
order having the force of a decree will not, however, make the proceedings a suit 
within the moaning of Section 38 of the Presidency Small Cause Courts Act.® But the 
fact that the proceedings are not proceedings in a suit will not bar a reference to the 
High Court of Bombay from an appeal decided by tho Eesident of Aden in a matter 
under sub-rule (2).* 

See also the undermentioned case/® 

7. Sub-rule (4). — Whore a decree-holder against a firm claims to execute 
tho decree against a partner not coming within clauses (a) and (b) of sub-rule (1), i, c., 
a partner who was not served in the suit, he has to apply under sub-rule (2) for leave 
to execute the decree against such partner^ and for this purpose, a summons to appear 
and answer the application should be issued to such partner under sub-rule (4). Tho 
object of this is to give the partner an opportunity of disputing his liability as a partner 
if he desires to do so.® The summons referred to in this sub-rule is not the summons 
sent in the suit against the firm but means a notice or summons to appear and answer 
the application for leave to execute under sub.rule (2).® 

8. Vinor partner — ProYiso to sub-rule (!)• — See Note 4 to 0. 30 B. 1 

and the undermentioned cases.^ 

9t Insolvenoy of firnit — The insolvency of a firm does not operate as the 
insolvency of every member thereof and is, therefore, no impedient to the execution of 
the decree personally against any partner individually served.^ 


0.21 R.61 


R. 51. [S. 270.] Where the property is a negotiable 
AtuchmMit pf nego- instrument not deposited in a Court, nor in 
tiabk ioftrumentp. custody of a public officer, the attachment 

shall be made by actual seizure, and the instrument shall be 
brought into Court and held subject to further orders of the Court. 

[1877, S, 270; 1859, S. 238.] 


6. (’88) AIK 1983 Cal 646 (547) : 60 Cal 680. 

(’89) AIB 1989 Sind 161 (163) ; I L B (1939) Kar 

689 (F B). 

7. (’24) AIR 1924 All 84 (37) : 45 All 785. 

8 . (’80) AIR 1980 Bom 412 (413). 

9. (’30) AIR 1930 Bom 57 (58) : 64 Bom 26. 
(Reference under S. 8 of the Aden Civil and Crimi- 
nal rTnstice Act (Bombay) (II of 1864).) 

10. (’35) AIU 1935 Pat 409 (411) : 14 Pat 857. 
(Decree-holder seeking to proceed against certain 
property on ground that it was joint property of 
one L (who was mentioned in the decree as one 
of the partners) and another person M — M 
claiming property to be his exclusive property— 
Claim upheld — ^Decree-holder then obtaining an 
order against M under sub-rule (2)— He can now 
proceed against the property held tp be the 


exclusive property of M,) 

Note 7 

1. (’32) AIR 1982 Bom 516 (519). 

2. (*26) AIR 1926 Cal 271 (274, 277) : 58 Cal 214. 

3. (’26) AIR 1926 Cal 271 (273, 277) : 53 Cal 214. 
(’23) AIR 1928 Bom 66 (67). 

Note 8 

1. (’30) AIR 1930 Cal 68 (54): 56 Cal 704. (Defen- 
dant a ward under U. P. Court of Wards Act IV 
oM912— No ground of defence under sub-r. (2) 
outside U. P.) 

(’15) AIR 1916 Low Bur 61 (62) : 8 Low Bur Rul 
112. (Extent of liability of minor partner of 
Hindu joint family firm.) 

Note 9 

1. (’25) AIR 1925 Lah 379 (879). 
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1. Attachment by actual seizure. — An attachment of a negotiable 
instrument, whether in the •possession of the judgment-debtor or not, should be made 
only by actual seizure. Unless this is done, there is always a danger that third parties 
may bona fide become possessed of it, and, if a prohibitory order is hold to be a valid 
attachment, they would bo prejudiced by such an order of which they may know 
nothing.^ A prohibitory order is, however, sufficient attachment as against the debtor 
or the promisor.^ 


R. 52. [S. 272.] Where the property to be attached is 
. ^ , in the custody of any Court or public officer, 

Attachment of property ,,i iini i. 

in cuftody of Court or tlio attachment Shall be made by a notice to 
public officer. Court or officcr, requesting that such 

property, and any interest or dividend becoming payable thereon, 
may be held subject to the further orders of the Court from which 
the notice is issued ; 

Provided that, where such property is in the custody of a 
Court, any question of title or priority arising between the decree- 
holder and any other person, not being the judgment-debtor, 
claiming to be interested in such projicrty by virtue of any 
assignment, attachment or otherwise, shall be determined by such 
Court. 


[1877, S. 273; 1859, S. 237. Cf. B. S. C., 0. 46 R. 12.] 

Local Amendment 

MADRAS 

Add tho following as proviso (ii) and re-number the existing proviso as (i) : 

“(ii) Provided further that, where tho Court whoso attachment is doterminod 
to be prior, receives or realizes such property, the receipt or realization shall bo deemed 
to be on behalf of all tho Courts in which there have been attachments of such pro^ierty 
in execution of money decrees prior to tho receipt of such assets. 

Explanation, — Priority of attachment in the case of attachment of property 
in the custody of Court shall be determined on the same principles as in the case of 
attachment of property not in the custody of Court.” 

Synopsis 


1. Scope of the Rule. 

2. Property in the custody of the Court or 

Public Officer. 

3. Property in the hands of a receiver. 

4. Property in the hands of the Official 

Assignee. 

5. Anticipatory attachment. 


6. Determination of questions of title and 

priority — Proviso. 

7. Effect of attachment under this Rule on 

any previous attachment. 

8. Step*in-aid. 

9. Appeal. 

10. Revision. 


Other Topics ( miscellaneous) 


Sorvico of uotico, whether sufficient attachment. 
See Note 1. 


Setting aside an order under tho proviso — Suit 
for. See Note 6. 


Order 21 Rule 51 — ^ Note 1 

1. (’28} AIR 1923 Mad 817 (818, 819) : 46 Mad not valid for operation of S. 64, C. P. Code.) 

415. (Attachm*ent of pro-note under O. 21 B. 46 2. (*28) AIR 1928 Mad 940 (942). 


0.21 R.81 
Note 1 
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0.21 R.82 
Notes 1-2 


1. Scope of the Rule. — This rule deals with the attachment of property in 
the custody of a Court or of a public officer} The property sought to be attached 
must, however, belong to the judgment-debtor. Thus, Government promissory notes 
standing in the name of the judgment-debtor in a bank, but which have been declared 
to belong to another, cannot be attached under this rule.* Where a judgmont-debtor’s 
property is sold in execution and the sale proceeds are deposited in Court, the surplus 
amount of the sale proceeds payable to the judgment -debtor after payment of the 
decretal amount can be attached under this rule.* 

Tlie Court has no discretion to refuse to order attachment in cases under this 
rule.^ The circumstance that one docree-holder has attached the property is no ground 
for preventing another decree-holder of the same judgment. debtor from attaching the 
same property.* 

Where a decree-holder seeks to attach money of the judgment-debtor already 
deposited in Court, it is necessary that he should put in an execution application in his 
suit to that effect, and give notice to the judgment-debtor.* The attachment is to be 
made by issuing a notice to the custody Court, to hold the property subject to the 
orders of the Court issuing the notice.^ Whore the attaching Court and the custody 
Court are the same, the High Court of Lahore® has held that it would be a meaningless 
formality to issue a precept to itself requesting it to hold the property subject to its 
own orders. 

2. Property in the custody of the Court or public- officer. — The rule 
permits of* attachment of property not merely in the custody of Court but also of 
property in the custody of public officer, such as moneys in the hands of the Official 
trustee^ or insured letters addressed to the judgraent-debtor lying in the custody of 
the post office.* Eevenue or interest or dividends payable in future can also be 
attached under this rule.* For definition of ‘public officer', see Section 2 (17). As to 
assets in the hands of the Collector in execution, see the undermentioned cases.^ The 
word ‘custody* in the rule means actual custody} 

See also the undermentioned case.® 


Order 21 Rule 52 — Note 1 

1. ('35) AIR 1985 Sind 214 (215) : 29 Sind L R 
251. (Rule 62 deals not only with money depo- 
sited in Court in pursuance of a decree but also 
with money which comes into the hands of an 
ofiicer of the Court in various ways.) 

2. (*97) 1 Cal W N 170 (172). 

[See also (*16) AIR 1915 Lah 147 (149). (Money 
deposited by agreement as security for decree to 
be passed cannot be attached.)] 

3. (’87) AIR 1987Nag391(892,398):ILR (1938) 
Nag 402. 

4. (’81) 8 Cal L Rep 17 (18). 

5. (’80) AIR 1980 Mad 4 (11). 

6. (’26) AIR 1926 Mad 1104 (1105). 

7. (’16) AIR 1916 Cal 670 (573). 

(*76) 19 Suth WR 87(40). (Service of notice on the 
custody Court suillcicnt to complete attachment.) 
(*14) AIR 1914 Upp Bur 15 (16). (Courts in 
difierent districts— Attachment without transfer 
held ill^l.) 

(’ll) 11 IndCas859(859)(LowBur). (Attachment 
without notice to the custody Court irregular.) 
(’85) AIR 1985 Lah 914 (915). (Attachment takes 
effect from date when precept is received by Court 


holding property— Refusal of presiding officer to 
acknowledge attachment will not affect validity 
of attachment — When attached property is 
money, custody Court must make it over to the . 
attaching Court when called upon to do so.) 

[See also (’86) AIR 1986 Cal 112 (114).] 

8. (’28) AIR 1928 Lah 593 (594). 

Note 2 

1. (’89) 12 Mad 250 (262). 

2. (’90) 18 Mad 242 (247). 

(’16) AIR 1916 All 886 (886). 

3. (’15) AIR 1916 Bom 818 (314) : 89 Bom 60. 

(’90) 3 C P L R 147 (160). 

4; (’12) 16 Ind Cas 59 (60) : 86 Bom 519. (Assets 
held by Collector in execution are assets of the 
Court transferring the decree -i- No other Court 
can attach them.) 

(’92) 18 Suth W R58(58). (Assets held by CoUeo- 
tor in execution are assets eff the Court transfer^ 
ring the decree — Attachment of such assets — ' 
Notwithstanding the attachment, assets oontinue 
to be the property of judgment-debtor until order 
of the attaching Court for payment of the assets 
to the decree-holder.) 

5. (’84) 7 Mad 47 (48). 

6. (’84) AIR 1984 AU 867 (856). '(A supardar in 
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3. Property In the hands of a reoeiver. — Moneys in the hands of a 
receiver must be regarded as being in the custody of the Court and can bo attached 
under this rule.^ Leave of Court is, however, necessary before such attachment of 
property in his hands can be levied. The present rule does not affect the prevailing 
practice as to the necessity of obtaining leave in such cases.^ 

Where a receiver is appointed for the assets of a partnership in a partnersliip 
suit, the practice on the original side of the High Court of Bombay has been, to pass 
a charging order against the assets held by the receiver, on the application of an 
attaching creditor. By virtue of such order the receiver is bound to deal with the 
charge as per order of the Court issuing the same.^ Whore a receiver is appointed in a 
suit for administration of the estate of a deceased but no decree is passed, it has been 
held that the receiver appointed in the suit ought not to bo directed to pay a 
judgment-creditor who has obtained an attachment under this rule.* 

See also the undermentioned case,® 

4. Property in the hands of the OflBioial Assignee. — The Official Assignee 
is a public officer coming within the definition of Section 2, clause (17), sub-clause (d) 
of the Code. The amount in his hands payable by way of dividend to the judgment, 
debtor can bo attached under this rule.^ 


S. Antioipatory attachment. — The rule applies only to attachment of 
property actually in the hands of the Court or the officer and not of property expected 
to reach the hands of such Court or officer.^ 


6. Determination of questions of title and priority — Proviso. — Under 
the proviso to this rule, a question of title or priority arising between the decree-holder 
and any other person, is to be determined by the custody Court and not by the 
attaching Court.^ Thus, where Courts B, C and D have, in execution of decrees 
obtained by X, Y and Z respectively, successively attached a fund in the custody of 
Court A, it is the latter Court that has to determine the priority between X, Y and Z, 


^hose custody the amin has left the attached 
property is not a public officer.) 

Note 3 

1. (*1G) AIR 1916 Pat 321 (322) ; 1 Pat L Jour 449. 
.(’34) AIR 1934 Rang 174 (170). 

[See (*88) AIR 1933 Cal 417 (418) : GO Cal 345. 
(’3G) AIR 1936 Rang 83 (84). (Merely asking 
permission to attach money in receiver's hands 
will not effect attachment.)] 

2. ('94) 21 Cal 85 (91). 

(’ll) 11 Ind Cas 187 (189) (Cal). 

(’92) 16 Bom 677 (579). (Leave to be granted on such 
terms as to ensure equality between creditors.) 
(*30) AIR 1930 Mad 4 (11). (Court would not 
ordinarily refuse leave.) 

(’31) AIR 1981 Pat 204 (204). 

[See also ('25) AIR 1925 Mad 61 (51).] 

[But SM ('34) AIR 1984 Rang 174 (176). (Pro- 
perty in hands of receiver can be attach^ with- 
out permission of Court.)] 

3. ('04) 28 Bom 176 (180). 

(’09) 4 Ind Oas 185 (186) : 84 Bom 484. 

(’80) AIR 1980 Bom 461 (454) : 64 Bom 667. 

[But MU ('27) AIR 1927 Bom 894 (897, 898). 
(Charging orders not warranted by Code. — Per 
Mirza, J.) 

(*27) AIR 1927 Bom 406 (410). (Do.)] 


4. (’30) 82 Bom L R 1316 (1318). 

(’27) AIR 1927 Bom 657 (G59). (Right of receiver 
in an administrative suit paramount to that of 
attaching decree-holder to realize debts of the 
deceased ) 

5. ('SG) AIR 1936 Rang 83 (84). (Appointment of 
receiver by consent of parties in suit by A against 
B — It was held that the other creditors of B 
could attach in hands of receiver only the 
amount which was in excess of the amount due 
to A,) 

Note 4 

1. (’25) AIR 1925 Bom 844 (844) : 49 Bom 638. 
[See also (’87) AIR 1937 Rang 588 (539). (Divi- 
dend in Official Assigncse’s hands to which 
judgment-debtor is entitled not declared before 
particular date — Creditors of such judgment- 
debtor are not entitled to anything prior to 
that date.)] 

Note S 

1. (’98) 22 Bom 89 (41). 

(’ll) 11 Ind Cas 422 (425) (Cal). 

(’17) AIR 1917 Cal 18 (16) : 44 Cal 1072. 

('15) AIR 1915 Mad 286 (286). 

Note 6 

1. (*81) 7 Cal 558 (555). 

(’31) 85 Cal W N 517 (519). 


0.21 R.S2 
Notes 3-6 
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0«21 R»S2 It has b^n held by a Full Bench of the High Court of Madras^ that X is entitled, as 
Note 6 being the first attaching decree.holder, to priority over the claims of Y and Z, and 
that the custody Court A is not entitled to award a rateable distribution among X, 
Y and Z. The reason given is that Section 73 does not, in terms, apply to such 
cases inasmuch as the decree-holders have not applied to Court A for execution of their 
decrees before the receipt by it of such assets, and that there cannot be any rateable 
distribution of property apart from Section 73, on equitable grounds, among any other 
class of decree-holders than those specified in Section 73. And until the money is 
actually transferred to the credit of the suit in execution of the decree in which it was 
attached, the Court continues to be merely the custody Court? The High Court of 
Calcutta^ has, on the other hand, held that attachment does not create any title in the 
attaching creditor and that the custody Court is bound to apply the rules of justice, 
ec^uity and good conscience and distribute the fund attached rateably amongst the 
attaching decree-holders. In the undermentioned case the same High Court has held 
that where the custody Court is different from the attaching Court, the custody Court 
has no authority to make any rateable distribution and that it could only determine the 
question of priority and thereafter act under the instructions of the attaching Court.^ 
The question has arisen in the High Court of Bombay with reference to the attachment 
of funds in the hands of a receiver apiwinted in a partnership action. In the under- 
mentioned case^ Farran, J., held that one of several creditors cannot by attachment 
obtain priority over the other creditors and that a Court .of Equity will refuse 
permission to attach except on terms which ensure equality among all the creditors. 
A contrary view was taken by Mirza, J,, in the cases cited below^ following the Madras 
Full Bench case. The same High Court has also held that a creditor who has obtained 
a charging order in his favour is entitled to priority over other non-attaching creditors.® 
The Lahore High Court has, in the undermentioned case,® held that the decree- holder 
who attaches the money first is entitled to priority. 

Where X obtains a decree in Court B and in execution thereof attaches a fund 
in Court A and before the transfer of the fund to Court B to the account of X's suit, 
other decree- holders have applied for execution to the Court B, the matter falls within 
Section 73, and X and other decree-holders will be entitled to rateable distribution.^® 
As to the right of rateable distribution in cases in which the attaching Court and the 
custody Court are one and the same, see Note 11 to Section 73. 

The order passed under the proviso is not an administrative but a judicial order 

T)8) lO Suth W R '48 (43)] 

*73) 20 Suth W R 73 (76). 

*23) AIR 1923 Mad 505 (507) : 4G Mad 506. 

*16) AIR 1916 Pat 321 (322) : 1 Pat L Jour 449. 

*18) AIR 1918 UppBur 32(32):2Upp Bur Rul 136. 

*28) AIR 1928 Sind 165 (166) ; 22 Sind L R 345. 

(H^^d, the Official Receiver is entitled to priority 
over attaching decree-holders.) 

(*81) 6 Cal 142 (148). (Collector having custody 
cannot however decide claims.) 

*70) 13 Suth W R 301 (802). (Do.) 

*95) 19 Bom 710 (713). 

*89) AIR 1989 Mad 210 (213) ; ILR (1939) Mad 
1004. (Determination need not be deemed to lie 
in same suit in which property was placed in 
custody of Court.) 

2 . (*21) AIR 1921 Mad 218 (221) : 44 Mad 100. 

(Overruling AIR 1916 Mad 792.) 

[See also (’19) AIR 1919 Mad 66 (68) : 42 Mad 
6951. 


(*15) AIR 1915 Mad 236 (236).] 

3 . (*38) AIR 1938 Mad 842 (843). (Attachment 
by two Courts of different grades— Public officer 
sending money to superior Court though attach- 
ment of inferior Court was prior — Heldt decree- 
holder of inferior Court had no priority.) 

4 . (*17) AIR 1917 Cal 13 (17) : 44 Cal 1072. 

[But see (*81) 7 Cal 553 (555).] 

5. (’.33) AIR 1933 Cal 814 (814, 815). (AIR 1917 
Cal 13 distinguished as a case where the attach- 
ing and the custody Courts were the same.) - 

6 . (*92) 16 Bom 577 (579). 

7 . (*27) AIR 1927 Bom 405 (410). 

(*27) AIR 1927 Bom 894 (897, 898). 

8. (*80) AIR 1980 Bom 451 (456) : 54 Bom 667.. 

9. (*35) AIR 1935 Lah 914 (915). 

10. (*21) AIR 1921 Mad 218 (222) : 44 Mad 100. 

(*85) AIR 1985 Lah 914 (915). 




ATTACHMENT OP PBOPERTY IN CUSTODY OP COURT 


2107 


binding on the parkies.^^ The enquiry under the proviso is of the same nature as an 
investigation of claim proceedings and a suit lies to set aside the order passed therein.'^ 
Further, a decision in a proceeding under the proviso between the decree-holder and 
a stranger will not be one under Section 47.^* Hence, a separate suit to agitato the 
dispute botwopn the attaching decree-holder and a stranger claiming the money or 
other property attached will not be barred.^^ 

A obtains a decree against IJ, C and D. The decree is joint and several against 
all tlio judgment-debtors as regards a portion of the decretal amount, and as regards the 
balance the decree is against B exclusively. Certain money is lying in Court which A 
wants to attach as being the exclusive property of B. C and D claim that the property 
is the joint property of B, 0 and J) and not the exclusive property of B. The dispute 
is one between the parties to the suit and falls under Section 47.^® 

7. Effect of attachment under this Rule on any previous attachment. — 

A files a suit against B and attaches before judgment certain moveable properties 
belonging to B. The attached property being perishable is sold and the proceeds are 
kept in Court. G who has obtained a decree against B attaches the amount in Court 
deix>sit under the provisions of this rule. If at that time A has not obtained a decree 
in his suit and applied for execution thereof, 0 will be entitled to apply the amount 
attached in satisfaction of his decree and the prior attachment before judgment 
obtained by A will confer no right in his favour so as to affect the right of But 
if A has actually obtained a decree and applies for execution at the time of C*s 
attachment, different equities will arise and both A and G will be entitled to share the 
proceeds rateably between themselves.^ 

8. Step-ln-aid. — Where an attachment is effected under this rule of moneys 
lying to the credit of the judgment-debtor in the treasury, and more than three years 
after the attachment an application is made for payment of the amount attached, the 
latter application is not one for execution but one to take a step-in-aid of the prior 
execution application and is not barred.^ 

9. Appeal. — It was held in the undermentioned case that where a decree- 
holder in a Munsif’s Court obtained an order of attachment under this rule of certain 
moneys lying to the credit of the judgment-debtor in the sub-Court and in pursuance 
thereof obtained an order of payment from the sub-Court, an appeal lay to the District 
Court and not directly to the High Court. The dispute was held to be one relating 
only to the Munsif’s Court's decree.^ As to whether the question arising under the 
proviso to this rule falls within the scope of Section 47 so as to be open to appeal, see^ 
Section 47, Note 5 and the cases cited there. 

11. (*25) AIR 1925 Cal 354 (355). 

12. (’92) 19 Cal 28G (288). 

(’15) AIR 1915 All 27.5 (27G, 277) ; 37 All 575. 

(’14) AIR 1914 Upp Bur 15 (16). 

(’3G) AIR 1936 Lah 521 (523). 

13. (’39) AIR 1939 Cal 413 (414). 

[But see (’89) AIR 1939 Mad 210 (218) : ILR 

(1989) Mad 1004. (Submitted wrong.)] 

14. (’39) AIR 1939 Cal 413 (414). 

15. (’27) AIR 1927 All 574 (675). 

. , Note 7 

1. (’15) AIR 1915 All 276 (276, 277) : 87 All 678. 
al5o(’86) AIR; 1936 Cal 112 (114). (Moveable 
property attached before judgment by A and in 


custody of Court— Same projKjrty subsequently 
sold by B in execution of his decree against 
same judgment-debtor and purchased by him- 
self — B gets a good title — But wlicro ho has 
not complied with 0. 21 R. 52 and the property 
is again sold in execution of the decree which 
A gets, the latter cannot be made liable for any 
loss sustained by B on account of such ro-salo.)] 

2. (’06) 83 Cal 689 (642, 644). 

Note 8 

1. (’01) 24 Mad 188 (194). 

Note 9 

1. (18) AIR 1918 Mad 921 (921). 


0.21 B.52 
Notes fl-9 
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10. Revision. — No revision lies from an order by the custody Court 
determining a question of priority under the proviso to this rule, as there is no 
question of jurisdiction involved.* 


R. 53 . [S. 273.] (1) Where the property to be attached 
is a decree, either for the payment of money® 
or for sale in enforcement of a mortgage or 
charge,®* the attachment shall be made , — 


Attachment of decreet. 


('a J if the decrees were passed by the same Court,® then by 
order of such Court, and 

(1) if the decree sought to be attached was passed by 
another Court,® then by the issue to such other Court 
of a notice by the Court which passed the decree 
sought to be executed, requesting such other Court to 
stay the excution® of its decree unless and until — 

(i) the Court which passed the decree sought to be 
executed cancels the notice, or • 

( a ) the holder of the decree sought to be executed or 
his judgment-debtor applies to the Court receiving 
such notice to execute its own decree. 


(S) Where a Court makes an order under clause fa) of sub- 
rule (1), or receives an application under sub-head (ii) of clause (h) 
of the said sub-rule, it shall, on the application of the creditor who 
has attached the decree or his judgment-debtor, proceed to execute 
the attached decree® and apply the net proceeds in satisfaction of 
the decree sought to be executed. 

(3) The holder of a decree sought to be executed by the 
^attachment of another decree of the nature specified in sub-rule ( 1/ 
shall be deemed to be the representative^® of the holder of the 
attached decree and to be entitled to execute such attached decree 
in any manner lawful for the holder thereof. 

(4) Where the property to be attached in the execution of 
a decree is a decree other than a decree of the nature referred to in 
sub-rule (1), the attachment shall be made, by a notice by the Court 
which passed the decree sought to be executed, to the holder of the 
decree sought to be attached, prohibiting him from transferring or 

Note 10 

U (’86) AIB 1886 1«h 681 (688). 
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charging the same in any way; and, where such decree has been 0.21 R.S8 
passed by any other CouH, also by sending to such other Court a 
notice to abstain from executing the decree sought to be attached 
until such notice is cancelled by the Court from which it was sent. 

(5) The holder of a decree attached under this rule shall 
give the Court executing the decree such information and aid as 
may reasonably bo required. 

(6) On the application of the holder of a decree sought to be 
executed by the attachment of another decree, the Court making an 
order of attachment under this rule shall give notice of such order 
to the judgment-debtor bound by the decree attached; and no 
payment or adjustments^ of the attached decree made by the 
judgment-debtor in contravention of such order after receipt of 
notice thereof, either through the Court or otherwise, shall be 
recognized by any Court so long as the attachment remains in 
force. 

[1877, S.273.] 

Local Amendments 

ALLAHABAD 

( 1) . Itt sub-rulo (1) (b) and in sub-rule (4), after the words “to such other 
Court” add the words “and to any other Court to which the decree has been transferred 
for execution.” 

(2) . In sub-rulo (6) for the words “after receipt of notice thereof,” read the 
words “after receipt of notice, or with the knowledge thereof.” 

CALCUTTA 

(1) . In sub-rule (1) (b) after the words “to such other Court” insert the words 
"and to any Court to which it has been transferred for execution” ; also insert therein 
the words “or Courts” after the words “requesting such other Court.” 

(2) . In sub-rule (1) (b) (ii) cancel the words “to execute its own decree" and 
substitute therefor the words “to execute the attached decree with the consent of the 
said decree-holder expressed in writing or the permission of the attaching Court.” 

( 3) . In sub-rule (4) insert after the words “by sending to such other Court” 
the words "and to any Court to which it has been transferred for execution.” 

(d). In sub-rule (6) substitute the words “in contravention of the said order 
with knowledge thereof” for the words “in contravention of such order after the receipt 
of notice thereof.” 

LAHORE 

(1) . Add the following words to sub-rule (1) (b), after the words “to Bnch.other 
Court” : 

“and to the Court to which it has been transferred for execution.” 

(2) . In sub-rule (1) (b) (ii), substitute the words “the attached” for the words 
“its own” ; and insert the following words between the words "executed or” and his 
judgment-debtor” : 
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“with the consent of the said deoree-holdet' expressed in writing or with the 
permission of the attaching Court.” 

( 8), In sub-rule (6), substitute the words “with the knowledge,” for the words 
“after receipt of notice." 

MADRAS 

( 1) . In sub-rule (1) (b) (ii) : 

(i) after the words “judgment-debtor* ’ and before the words “applies** add 
the words “if he has obtained the consent in writing of the decree-holder or the 
permission of the attaching Court/’ and 

( ii) for the words “its own/* substitute the words “the attached.** 

( 2) , Add the following as sub-rule (1) (c) : 

*Y c) If the decree sought to be attached has been sent for execution to another 
Court, the Court which passed the decree shall send a copy of the said notice to the 
former Court, and thereupon the provisions of clause (b) shall apply in the same 
manner as if tbe former Court had passed the decree and the said notice had been sent 
to it by the Court which issued it.** 

NAGPUR 

( 1) , In sub-clause (ii) of clause (b) of sub-rule (1) : 

(a) After the word “judgment-debtor**, insert the words “with the consent of 
the said decree-holder expressed in writing or with the permission of the attaching 
Court;** 

(b) For the words “its own**, substitute the words “the attached.** 

(2) . In clause (b) of sub-rule (1), and in sub-rule (4), after the words “to such 
other Court,** insert the words “and to any other Court to which the decree has been 
transferred for execution.** 

N.-W. F. P. 

(1) , In 8ub.rule (1) (b) and in sub-rule (4), after the words, “to such other 
Court,** add the words “or to any other Court to which the decree has been 
transferred for excution,** 

(2) . In sub-rule (1) (b) (ii), for the words “its own decree,** substitute the 
words “the attached decree.** 

( 3) , In sub-rule (6) for the words “after receipt of notice thereof,** read *‘after 
receipt of notice or with the knowledge thereof.** 

OUDH 

(1) . In sub-rule (1) (b) and in sub-rule (4), after the words “to such other 
Court" add the words “and to any other Court to which the decree has been 
transferred for execution.** 

(2) . In sub-rule (6), for the words “after receipt of notice thereof,** read the 
words ’‘after receipt of notice, or with the knowledge thereof.** 

PATNA 

Substitute the following for sub-rule (1) (b) : 

"'(b) If the decree sought to be attached was passed by another Court then by 
the issue to such other Court (or to the Court to which the decree may have been 
transferred for execution) of a notice by the Court before which the application has 
been made requesting such other Court (or the Court to which the decree may have 
been transferred for execution as the case may be) to stay the execution of the decree 
sought to be attached unless and until — 

( i) the Court which has issued the notice shall cancel the same, or 
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(ii) the holder ol the decree sought to be executed, or his judgment-debtor, 
with the consent of tho said decree-holder expressed in writing or the permission of 
the attaching Court, applies to such other Court (or to the Court to which the decree 
may have been transferred for execution) to execute the attached decree." 


RANGOON 

(1) . In clause (b) of sub-rule (1) after the words “to such other Court" tho 
words “and to any Court to which it may have been transferred for execution” shall 
be added, and for the word “its" the word “the" shall be substituted. 

(2) . In sub-clause (ii) of clause (b) of sub-rule (1) for the words “its own," 
the words “the attached" shall bo substituted. 

(3) . To sub-clause (ii) of clause (b) of sub-rule (1) the following shall be 
added, namely — 

“with the consent of the said decree-holder expressed in writing or with tho 
permission of tho attaching Court." 

(4) . In sub-rule (6) for the words “after receipt of notice thereof" the words 
“with the knowledge thereof" shall be substituted. 

Synopsis 


1. Legislative changes. 

2. Scope o£ the Rule. 

3. Decree for money. 

3a. Decree for sale in enforcement of 
a mortgage or charge. 

4. Other decrees. 

4a. Preliminary decree for accounts 
— Attachability of. 

5. Decree passed by the same Court. 


6. Decree passed by different Courts. 

7. Effect of attachment. 

8. Stay of execution — Sub-rule (1). 

9. Execution of attached decree — Sub- 

rule (2). 

10. Representative Sub-rule (3). 

11. Adjustment of attached decree — Sub- 

rule (6). 

12. Step-in-aid. 


0.21 R. 58 
Notaa 1-8 


Other Topics (miscellaneous) 

Defective attachment. See Note 6. 
Maintenance decrees. See Note 4. 
Revenue Court decrees. See Note 3. 


1. Le^iBlative ohanges. — 

1. In sub-rule (1), the words “ or for sale in enforcement of a mortgage or 

charge" have been newly added. 

2. In clause (b) (ii) of the same sub-rule the words “or his judgment-debtor" 

are new. 

3. Sub-rules (2), (3) and (6) and clause (a) of sub-rule (1) are new. 

2. Scope of the Rulet — This rule makes a distinction, for the purposes of 
attachment, between decrees for tho payment of money or for sale in enforcement 
of a mortgage or charge, and other decrees. Where a decree of the former class is 
attached the mode of realization of the attached decree is by execution thereof.^ The 
holder of the decree sought to be executed is conferred tho power of executing such 
attached decree and for that purpose the rule declares that he should be deemed to be 
a representative of the holder of tho attached decree. 


Order 21 Rule 53 — Note 2 

1. (’24) AIR 1924 Rang 21 (21) : 1 Rang 360. (»78) 2 All 290 (291). 

(‘32) AIR 1932 Pat 349 (360) ; 12 Pat 36. (Money (’85) 1885 All W N 123 (123). 

decree cannot be sold and such a sale will not be (’93) 20 Gal 111 (114). 
upbeld.) [S«« aUo (’71) 16 Satb W B 31 (35).] 
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Notes 2--8 


In the case of other decrees sub-rule (4) prescribes the manner of attachment 
thereof. But the rule is silent as to how they should be realized after attachment. 
Such decrees should therefore be sold after attachment by Court auction as being 
“other saleable property of the judgment-debtor'* under Section 60.* In Madras, by 
virtue of Rule 178 of the Civil Rules of Practice, even in cases not falling under 
sub-rule (1) of this rule, a decree cannot be ordered to be sold in execution of another 
decree. That rule has been held to be not ultra vires of the rule-making powers of the 
High Court.* 

A more order for attachment will not effect the attachment of a decree under 
this rule. The attachment will not bo complete unless the formalities prescribed by 
the rule are observed. Thus, in the case of an attachment of a decree for money passed 
by a Court other than the Court which orders the attachment, it is essential that notice 
must be issued to the Court by which the decree has been passed under sub-rule (1), 
clause (b).^ 

Notice to the holder of the decree sought to be attached is not necessary for 
effecting an attachment of a decree for the payment of money or for sale in enforcement 
of a mortgage or charge. Such notice is only necessary in the case of other decrees 
under sub-rule (4).® 

The rule applies to attachment of decrees whether made before or after 
judgment.® It does not apply to a case where the creditor of a mortgagee attached 
the deposit made in Court by the mortgagor to redeem the. property before sale in 
execution*^ For the attachment and the subsequent execution of decrees of Civil 
Courts in execution of certificates issued under the provisions of certain local Public 
Demands Recovery Acts, see the undermentioned provisions.® 

Where an ex parte decree which has been attached in execution of another 
decree is set aside on the application of the judgment-debtor and a fresh decree in 
favour of the plaintiff is passed after trial on the merits, the original attachment must 
be taken to have revived as soon as a fresh decree on the merits is passed.® 

8. Decree for money. — A decree for the payment of money is not attachable 
as a debt under Rule 46, but should be attached under this rule.^ The following have 
been held to be money decrees attachable as such under this rule — 

1. Decree for mesne profits* whether ascertained or unascertained.® 

2. Decree for arrears of rent.® 

3. A certificate as to deficiency of price granted under Rule 71 of this Order.® 


2. (’32) ME 1982 Cal 80 (82) : 58 Gal 934. 

3. (’84) AIR 1984 Mad 692 (694, 695) : 58 Mad 
285. (Judgment-debtor should be allowed to 
take objection to the saleability of the attached 
decree in view of E. 178, Civil Rules of Practice.) 

4. (’89) 48 Cal WN 874 (377). (In absence of such 
notice, the holder of the decree sought to be 
execuM does not become representative of 
decree sought to be attached and cannot execute 
the same.) 

5. (’88) AIR 1988 Cal 401 (402). 

6. (’12 22 Mad L Jour 894 (895). 

7. (’88) AIR 1988 Cal 89 (41) : 59 Cal 1464. 

8. The Bengal Public Demands Recovery Act 
m of 1918, S. 19 (2) ; The Bihar and Orissa 
Public Demands Recovery Act IV of 1914, 
Section 21 (2). 

(’87) AIR 1987 Cal 468 (472, 478). (Bengal Public 
Dmands Recovery Act, B. 19— Attaching certi- 


ficate holder is representative of original decree- 
holder only for purposes of execution and cannot 
agree to adjustment of decree.) 

9. (’88) AIR 1988 Rang 346 (847). 

Note 3 

1. (’88) 6 Mad 418 (419). 

(’25) AIR 1925 All 264 (266). (Revenue Court 
decree — Attachable under this rule.) 

(’99) 21 All 405 (406, 407). (Revenue Court decree 
—Held under the old Code, cannot be attached 
as a debt.) 

2. (’18) AIR 1918 Pat 65 (67) : 4 Pat L Jour 886. 

(’67)8Suth WR9 (11). 

3. (’92) 2 Mad L Jour 288 (289, 290). (A decree 
for unascertained mesne profits.) 

(’67) 8 Suth W R 9 (10). (Do.) 

4. (’98) 25 Cal 822 (828). 

5v (’26) AIR 1926 All 879 (882). 
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But; the rule applies only to cases where the right attached is expressly settled 0. 21 R. 68 
by the decree. Thus, a right to recover mesne profits by way of restitution by reason Notes 8-i 
of reversal of the decree in appeal cannot be attached.^ 

As noticed in Note 2, after attachment under this rule, the money decree should 
be executed^and not sold. See also Note 9 below. 

8a. “Decree for sale in enforcement of a mortgage or charge.” — In the 

absence of these words under the old Code there was a conflict of opinion as ♦•o 
whether a decree for sale in enforcement of a mortgage was or was not a money 
decree and as to the mode of execution of such a decree after attachment. The High 
Courts of Allahabad^ and Calcutta^ held that it was not a money decree and that it 
should be sold after attachment. The High Court of Madras,^ on the other hand, held 
that it was a money decree which should be attached and executed under the 
corresponding Section 273. The conflict has been set at rest by the Legislature by 
giving effect to the Madras view. Under the present rule such decrees are placed on 
the same footing as money decrees.^ In the case of a decree for maintenance charging 
immovable property also, the proper course for the decree-holder is to apply for 
execution, and not for the sale of the decree attached.^ 

If, however, in contravention of the provisions of this rule a decree for money 
or a mortgage decree for sale is sold and not executed, after attachment, the sale 
cannot be regarded as a nullity which confers no rights on the purchasers. The rule is 
merely one of procedure and ought not to be given a scope which will interfere with 
the substantive rights of creditors conferred by Section 60 of the Code.® 

A preliminary decree in a mortgage suit is neither a decree for the payment of 
money nor one for sale in enforcement of a mortgage and is not covered by sub-rule (1) 
of this rulo.^ Such a decree is, however, attachable property of the judgment-debt'or.® 

4. Other decrees. — A decree relating to immovable property is not itself 
immovable property. Such a decree should therefore be attached only under this rule 
and not under the next rule.^ Thus, a decree for possession of immovable property,^ or 
a preliminary decree for partition,® or a decree for foreclosure,'* should be attached under 
this rule. As pointed out in Note 1, such decrees should be sold after attachment, and 
I cannot be executed. 


'6. (’01) 24 Mad 841 (345). 

Note 3a 

1. (’06) 28 All 771 (774). 

-2. (’10) 6 Ind Gas 302 (804) (Cal). 

(’02) 6 Cal W N 6 (6). 

'(*99) 4 Cal W N xxxv (xxxvi). 

(’05) 2 Cal L Jour 499 (502, .503). 

3. (’09) 1 Ind Gas 535 (586, 537) : 34 Mad 442. 
(But a sale held in execution of a decree for 
money is not altogether invalid and without 
jurisdiction.) 

(’05) 28 Mad 473 (477, 478). 

4. (’21) AIR 1921 Bom 127 (127) : 45 Bom 848. 
(’12) 18 Ind Cas 824 (825) (Mad). 

5. (*19) AIR 1919 Mad 894 (896). 

(*71) 15 Suth W R 188 (189). (Decree for future 
maintenance not attachable). 

[But tee (’10) 5 Ind Gas 879 (879) (Mad). (Do.)] 

6. (’09) 1 Ind Cas 585 (587, 588) : 85 Mad 442. 

also (’21) AIR 1921 Cal 882 (888).] 

7. (’87) AIR 1987 All 652 (658) : I L R (1987) 
Ali 828. 

<’86) AIB 1986 All 807 (808). (Attaching deorae. 


holder has no locus standi to apply for final 
decree — Nor docs mere nttnebment amount to 
assignment, creation or devolution of any inte- 
rest within Order 22 Buie 10.) 

(•37) AIR 1937 Oudh 3G6 (366) : 13 Luck 237. 
(Attaching creditor of such a decree has no locus 
standi as regards the execution of the final 
decree that is subsequently passed.) 

8 . (’37) AIB 1937 All 652 (653) ; I L R (1937) 
All 823. (The procedure for realizing such decree 
is for the Court to sell it under 0. 21 B. 64.) 

Noted 


1. (’19) AIR 1919 Nag 19 (20) : 16 Nag L R 72. 
I’ll) 12 Ind Cas 924 (924) (All). 

i!’ 91) 13 All 89 (91). 

I *86) 10 Bom 444 (447). 

11864) 1864 Suth W R Mise 28 (28). 

2. (’21) 64 Ind Oas 888 (889, 390) (Cal). 

(’81) 6 Cal 218 (217). 

(’81) 6 Cal 248 (246). 

3. (’32) AIR 1982 Cal 80 (82) : 58 Cal 984. 

[Sm also (’87) AIR 1987 Pesh 13 (15, 16).] 

4. (’04) 26 All 91 (98). 


3CP0. 138. 
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4a. Preliminary decree for aooounte — Attaohability of. — There is a 
Gonfliot of decisions as to whether a preliminary decree for accounts can be attached 
under this rule. It was held by the Bombay High Court in the undermentioned 
case^ that a preliminary decree for the dissolution of a partnership and for accounts is 
a decree for money within the meaning of this rule and can be attached. But, the 
Calcutta High Court in the case cited below^ dissented from this view and held that 
such a decree is not a decree for money and also that it could not be attached and sold 
in execution. But, in the undermentioned case,® the same High Court held that a 
preliminary decree in a suit for accounts is saleable property which is attachable under 
Section 60. Tho question arose before the Madras High Court, in the case noted below,^ 
but the Judges who presided differed in their opinion. 

B. Deoree passed by the same Court. — In the case of a decree for the 
payment of money or for sale in enforcement of a mortgage or charge, where the decree 
sought to be executed and the decree sought to be attached are passed by tho same 
Court, the attachment is made under sub-rule (1), clause (a) by order of the Court. In 
the case of other decrees, the attachment is made under sub-rule (4) by the issue of 
a notice to the holder of the decree sought to be attached prohibiting him from 
transferring or charging the same in any way. 

6. Decree passed by different Courts. — An order of attachment under this 
rule, by Court X, of a decree passed by Court Y, can be made either by Court X or by 
the Court to which the decree is transferred for execution.' 

After receiving notice of attachment under this rule, the Court whose decree is 
attached has no jurisdiction to proceed with the sale ignoring the order. The sale, if 
held in such a case, will be void.® 

The attachment of a decree for money passed by another Court is complete as • 
soon as a notice under sub-rule (1), clause (b) is served on the Court which passed such 
decree.® 

7. Effect of attachment. — The effect of attachment of a decree under this • 
rule is to stay execution of the attached decree until the conditions mentioned therein 
happen.' The decree is not permanently rendered incapable of execution by reason of 
the attachment, nor is the decree-holder’s interest destroyed.® "The judgment-creditor," 
as pointed out by Maclean, C. J., "still had an interest in the decree which he had 
obtained and the attachment order did not prevent him from presenting the decree 
with a view to execution." The addition of the words "or his judgment-debtor" in sub- 
rule (1), clause (b) gives legislative recognition to the right of the holder of tho decree 
attached, to apply for execution after attachment.® 


Note 4a 

1 . COS) 27 Bom 55G (560). 

2. (*87) AJR 1937 Cal 4 (6, 7). 

3. (’85) AIR 1935 Cal 751 (762). 

4. (’29) AIR 1929 Mad 641 (648, 649) : 52 Mad 
568 (FB). (Preliminary decree directing taking 
of partnership accounts is money decree — Per 
Phillips, J.,~Thiruvenkatachariar, J, contra,) 

NoU 6 

1. (’12) 17 Ind Gas 823 (826, 829) (Mad). (Even 
if the attachment by the transfei^ Court is con- 
sidered defective it is not void— Such defect if 
any, may be waived by parties— Per Sondara 
Iyer, J.) 

2. (’05) 82 Cal 1104 (1105). 


3. (’87) AIR 1987 All 63 (64). 

Note 7 

1. (’12) 18 Ind Cas 907 (907) (Cal). 

2. (’16) AIR 1916 Gal 620 (621). 

(’88) AIR 1988 Oudh 349(849,850). (Preliminary 
decree for foreclosure obtained by A— Attachment . 
of preliminary decree by B — Subsequent final 
decree obtains by A — A is entitled to execute 
decree and take possession in spite of attachments) ’ 
(’08) 18 Mad L Jour 265 (266). 

(’10) 5 Ind Gas 56 (56) (Mad). 

(’98) 21 Mad 417 (419). 

[But see (’ll) 9 Ind Cas 786 (787) : 85 Mad 692w. 
(Not good law under the present Code.)] : 

3. (»97) 24 Gal 778 (779). 
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The rule mentions only the holder of the decree sought to be executed or his 
judgmenUdebtor as having the right to apply for execution after attachment. But, can 
a transferee of the decree, whose transfer is prior to the attachment, apply for execution 
of the decree after attachment under this rule ? The High Court of Madras in its earlier 
decisions^ held that the words “his judgment-debtor** do not include a transferee from 
the judgment-debtor and that the remedy of the latter is only to prefer a claim under 
Rule 68 of this Order and have the attachment raised before he can apply for execution. In 
a later decision,® however, the same High Court has dissented from this view and held that 
the transferee is entitled to execute the decree notwithstanding the subsequent attachment 
inasmuch as his rights are prior to the attachment and Rule 16 confers a right of 
execution in his favour. The High Court of Rangoon® and the Judicial Commissioner*s 
Court of Nagpur,^ have also hold that a transferee stands in the same position as his 
transferor, and is entitled to apply for execution. The High Court of Patna® has gone 
a step further and held that a transferee of the decree even after attachment is entitled 
to apply for execution by virtue of Rule 16. The reasoning of the Patna High Court 
is that in the case of money decrees, the present rule does not prohibit a transfer of 
the decree during the pendency of the attachment, and the general prohibition contained 
in Section 64 does not apply to the specific provision in this rule. But the right of the 
assignee to execute the decree in such a case is subject to the right of the attacher just 
as the assignor’s right would bo.® 

A filed a suit against B and attached before judgment a decree which B had 
obtained against C. 0 paid into Court various sums of money towards the latter decree. 
Then a decree was passed in favour of A in the suit which he had filed against B. 
Thereupon, A applied to draw out the moneys whicli had been deposited by 0. It was 
held that A was entitled to do so.^® 

8. Stay of execution — Sub-rule (1). — The object of the stay is to prevent 
the holder of the attached decree from roalixing and taking away the fruits of that 
decree.^ But the stay is not an absolute stay but a limited one and, as already noticed, 
does not prevent the holder of the decree sought to be executed or his judgment-debtor 
from executing the attached decree.* The provision in clause (b) (ii) of sub-rule (1) does 


(’34) AIR 1934 C;il 140 (142). 

(’34) AIR 1934 Lah 142(143). (Either may apply 
• —Original deen e-holder applying and receiving 
monoy before satisfaction of attaching decree- 
holder’s claim — ; Court can order refund under 
Saction 151.) 

(’35) AIR 1935 Mad 413 (414). (The fact that the 
attachment of the decree is in execution of a 
decree for restitution of conjugal rights and that 
under 0. 21 R. 82 property attached in execu- 
tion of such a decree cannot be sold before one 
year of the attachment does not preclude the 
execution of the attached decree under this sub- 
rule before one year.) 

(’35) Am 1985 Bom 416 (417). (But amount 
realiisod should bo depositod in Court for benefit 
of creditor.) 

4. (’19) 18 Ind Oas 669 (660) (Mad). 

(’10) 6 Ind Cas 1010 (lOlO) (Mad). 

(’09) 8 Ind Oas 938 (989) : 88 Mad 62. 

5. (’12) 17 Ind Cas 828 (826) (Mad). 

[See alto (’10) 5 Ind Oas 92 (94) : 88 Mad 429. 
(AttaehmentandaBsignmeutonthe same date.)] 
(’38) Am 1928 Bang 26 (26) : 6 Bang 696. 


7. (’27) AIR 1927 Nag 132 (138) : 23 Nag L B 20. 

8 . (’29) AIR 1929 Pat 1 (8) : 7 Pat 726. 

9 . (’12) 17 Ind Cas 323 (826) (Mad). 

(’87) AIR 1987 All 08 (64). (Aholding a money 
decree against B and B holding a money decree 
against A — A attaching B*s decree against him- 
self — B thereafter transferring the decree to G 
— C held not entitled to oxccute the docrco 
against A.) 

[See also (’88) AIR 1938 Cal 401 (401, 402). (In 
this case, the assignee wanted to execute tho 
decree for his own exclusive benefit without 
the liability of paying anything to the attach, 
ing decree- holder — It was held that the assignee 
was not entitled to do so.)] 

10 . (’39) 43 Cal W N 1076 (1077). (After the 
decree in favour of A, tho attachment operates 
as a pro tanto assignment of the attached decree 
in favour of A — Per Nasim Ali, J. — After tho 
decree is passed, A becomes entitled to all tho 
rights given by 0. 21 R. 53 — Per Mitter, J.) 

Note 8 

1. (»97) 24 Cal 778 (782). 

2. (’24) AIR 1924 Bom 883 (884) ; 48 Bom 485. 


0.21 R .88 
Notes 7*8 
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Ot 21 Bf 68 not mean that when the holder of the decree sought to be executed makes such an 
Notes 8H10 application, the attached decree ceases to be an attached decree; it only means that a 
period is provided by the rule up to which a stay of execution is to be made by the 
Court to which notice is sent, to enable the attaching decreerholder to apply for 
execution of the attached decree.^ 

9. Execution of attached decree — Sub-rule (2). — Under sub-rule (2) the 
attaching decree-holder is entitled to apply for execution of the attached decree. He 
can take the necessary steps for the realization of the proceeds of the attached decree 
and apply them in satisfaction of his decree.^ 

10. RepresentatiYC — Sub-rule (3). — Sub-rule (3) makes it quite clear 
that once a decree has been attached by another decree-holder, the latter becomes a 
representative of the holder of the attached decree and is entitled to take out execution 
in the same way as the original holder thereof could have dono.^ See also Note 25 to 
Section 47. 

Thus, where in execution of a decree obtained by A against B, a decree which B 
holds against a company in liquidation is attached, the Court will direct the liquidator 
to recognise A as the representative of B and allow him to prove for tho decree debt in 
the name of B and to receive and apply dividends payable to B in satisfaction of A*s 
decree debt.* 


The attaching decree-holder is entitled to take moneys deposited by tho 
judgment- debtor and certify payment.* Moneys brought into Court by the judgment- 
debtor become forthwith available for the satisfaction of the decree sought to be 
executed and interest ceases to run from the date of the deposit.^ The attaching 
creditor has the same remedies as his judgment-debtor and can also proceed against 
any sureties for the decree amount.* If the decree is attached after execution sale but 
before confirmation, it has been held that the attaching decree-holder is entitled to 


3. (’86) AIR 1985 Lah 194 (196) : 15 Lah 910. 

Note 9 

1. (’93) 17 Mad 58 (60). 

<1900) 1900 All W N 99 (100). (Death of judg- 
ment-debtor after transfer of the attached decree 
to the attaching Court— Legal representative not 
to be impleaded.) 

[See (’26) AIR 1926 Mad 871 (872, 876). (Debt 
attached — Subsequent suit and a decree on the 
debt— Does the attachment fasten itself on the 
decree without fresh attachment of the decree 
itself — Yes, per Yenkatasubba Roo, J. ; No, 
per Reilly, J.)j 

Note 10 

1. (’80) AIR 1980 All 659 (661). 

(’06) 29 Mad 818 (819). 

(’98) 16 Mad 20 (22). 

(’07) 6 Gal L Jour 141 (142). (Acknowledgment in 
favour of attaching decree-holder saves limita- 
tion in favour of the original decree-holder also.) 

(’28) AIR 1928 Mad 976 (977). (Attachment be- 
fore judgment of decree— Suit dismissed— Attach- 
ing creditor cannot execute.) 

(’29) AIR 1929 Oudh 418 (414). (Attaching de- 
cree-holder becomes a representative only on the 
date when the attachment is effected.) 

(’06) 8 Oudh Gas 186 (188). 


(’88) 15 Cal 371 (375). 

(’85) AIR 1985 All 125 (125). (Attaching decree- 
holder is entitled to make objection in execution 
proceedings of that decree.) 

(’39) AIR 1989 Cal 465 (465,466). (A in execution 
of a decree against B, proceeding against the 
other properties of B and also attaching a decree 
which B had against C — A*a execution case as* 
regards the other properties of B dismissed for 
default — Held that this was no bar to A pro- 
ceeding with the execution of the attached de- 
cree.) 

(’87) AIR 1987 Lah 868 (869). (Consent as required 
by Rule 58 (1) (b) (ii) (Lahore) of attaching de- 
cree-holder or of attaching Court in writing is 
necessary only when judgment-debtor wants to 
execute his own decree — No consent is neces- 
sary for attaching decree-holder to execute at- 
tacned decree.) 

[See also (*97) 24 Gal 778 (783).] 

2. (’07) 80 Mad 588 (585). 

3. (’80) AIR 1980 All 669 (661). 

(*89) 48 Cal W N 1076 (1078). (Suit by A against 
B — Attachment before judgment of JS’i deciM 
against G — Payment into Court by C — Then 
decree passed in A* a suit— A is entitled to draw 
the moneys deporited by 0.) 

4 . (’21) A^ 1921 Oal 580 (581, 582). 
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apply for confirmation of sale in his favour.* 

Where an alleged attachment under this rule is invalid for want of compliance 
with the prescribed formalities, the attaching decree-holder does not become the 
representative of the holder of the attached decree. In such a case, the mere fact that 
the name of the attaching decree-holder is substituted in the record for that of the 
original hold()r of the attached decree will not preclude the judgment-debtor under the 
latter decree to object to the execution of such decree by the substituted person, when 
no notice of the substitution was given to him and he had no opportunity to contest 
the same.^ 

A question arising between a person attaching a decree under this rule and an 
assignee of such decree will be a question between persons claiming to be represen- 
tatives of the same party and as such will not be within Section 47 of the Code.® See 
also the undermentioned cases* 


1 i . Adjustment of attached decree — Sub-rule (6).— As pointed out by their 
Lordships of the High Court of Madras in the undermentioned Full Bench decision,^ 
clause (6) of the rule provides an exception to the general rule embodied in Section 64 
of the Code, and is a special case of the application of the well-known principle of justice 
and equity intended for the protection of parties to a bona fide transaction. After the 
judgment-debtor under the attached decree receives either through Court or otherwise 
notice of the order of attachment, any payment or adjustment by him to his decree- 
holder will not be recognized by the Court.*'* But if such judgment-debtor should, in 
ignorance of the attachment, have made any payment or adjustment it should be 
regarded as a payment or adjustment properly made under the decree to the rightful 
I)erson.* The judgment-debtor under the attached' decree cannot plead, as against the 
attaching decree-holder, an uncertified payment or adjustment made before the date of 
attachment.^ The reason is that the judgment- debtor could not have successfully raised 
the same plea as against his decree-holder by reason of the provisions of 0. 21 B. 2 ante. 

The rule prohibits an adjustment between the judgment-debtor under the decree 
attached and the decree-holder thereof and not an adjustment between the attaching 
decree-holder and the judgment-debtor.* 

If an application for execution by the attaching decree- holder is struck off for 
default, it has been held that the attachment is not put an end to and the judgment- 
debtor cannot therefore make any payment to his decree-holder. The provisions of 


6. (’07) 11 Ctti W N 158 (ICO). 

7. (’39) 43 Cal W N 374 (378, 379). 

8. (’27) AIR 1927 Mad 1025 (1026, 1026). 

[But fee (’16) AIK 1916 Cal 471 (472). (Sub- 
mitted not correct.)] 

9. (’35) AIR 1936 Oudb 272 (273) : 11 Luck 26. 
(Question between holder of attached decree and 
holder of decree sought to be executed by the 
attachment is not one between parties to the 
attached decree and S. 47 does not apply.) 

(’37) AIR 1937 Cal 177 (178). (Dispute between 
two persons attaching same decree— Judgment- 
debtor under attached decree interested — S. 47 
applies.) 

(’39) 48 Gal W N 1076 (1077). (Dispute between 
attaching decree-holder and another deci^-holder 
against same judgment-debtor in respect of cer- 
tain moneys lying in Court to the credit of the 
latter is not within S. 47 and no appeal lies.) 


Note 11 

1 . (*27) AIR 1927 Mad 728 (731): 60Mad677 (FB). 

(’19) AIR 1919 Mad 840 (841). 

(’92) 16 Bom 622 (525). 

(’02) 6 Cal VV N 6 (7). (Servico on tho judgment- 
debtor can bo implied.) 

(’31) AIR 1931 Hang 185 (188) : 9 Rang 140. 
(Adjustment after knowledge of attachment 
though imperfect is invalid.) 

[See also (’21) AIR 1921 Mad 185 (136).] 

2 . (’76) 24 Suth W R 245 (246). 

(’32) 1982 All L Jour 792 (794). 

(’37) AIR 1937 All 63 (64). 

3 . (’39) 43 Cal W N 374 (377). 

(’88) AIR 1938 Cal 401 (402). 

(’89) AIR 1939 Nag 17 (18). (Notice served after 
adjustment — Adjustment is valid.) 

4 . (’88) AIR 1983 Rang 289 (240) : 11 Rang 420. 

5. (’24) AIR 1924 Pat 696 (698). 


0.21 R.e8 
Notes 1(M1 
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0.81 R.64 


Buie 57 of this Order do not apply to a default on the part of the attaching decree, 
holder.® 

12. Step-in-aid. — An application for execution of a decree under attachment 
by the attaching decree. holder is a step-in-aid of execution of the decree within the 
meaning of Article 182 of the Limitation Act.^ But an application for attachment of a 
decree is not a step-in -aid of execution of the attached decree.^ The reason is that 
instead of. being a stop-in -aid of execution, it rather arrests the execution of that 
decree, for the Court has to stay the execution under clause (b). 


R. 54. [S. 274.] (1) Where the property is immoveable,* 

Attachment of immove- the attachment® shall be made by an order 
able property. prohibiting the judgment-debtor from transfer- 

ring or charging the property in any way, and all persons from 
taking any benefit from such transfer or charge. 

(2) The order shall be proclaimed* at some place on or 
adjacent to such property by beat of drum’ or other customary 
mode, and a copy of the order shall be affixed on a conspicuous 
part of. the property* and then upon a conspicuous part of the 
court-house,* and also, where the property is land paying revenue 
to the Government, in the office of the Collector** of the district in 
which the land is situate. 


[1877, S. 274; 1859, Ss. 235, 239. See S. 64 and 0. 21 R. 67.] 


ALLAHABAD 


Local Amendments 


Add the following as sub-rule (3) : 

“(3) The order shall take effect as against purchasers for value in good faith 
from the date when a copy of the order is affixed on the property, and against all 
other transferees from the judgment-debtor from the date on which such order is 
made.” 


Note, — See the undermentioned decision* under the sub-rulo. 

BOMBAY 


Add the following to sub-rule (l) ; 

Such order shall take effect, where there is no consideration for such transfer 


[Bui tee (»87) AIR 1937 Cal 468 (473). (Attach- 
ing decroc-holder becomes representative of 
original decree-holder only for executing at- 
tached decree and satisfying his own decree •— 
Attaching decreo-holdor is not clothed with 
original decree-holder’s right to adjust decree 
in any way he likes.)] 

6. (’14) AIR 1014 All 2B4 (285). 

(’36) AIR 1986 Lah 194 (195) ; 15 Lab 910. 

(’27) AIR 1927 Mad 1025 (1028). 

[See also (’39) AIR 1989 Cal 465 (465, 466). {A 
in execution of decree against B attaching B*s 
decree against G and also proceeding afptiinst 
other properties of B— Execution case dismissed 


for default as regards the latter — Still, A can 
execute the attached decree.)] 

Note 12 

1. (’10) 8 Ind Cas 676 (676) (Cal). 

(’85) 7 All 882 (883). 

(’12) 18 Ind Cas 179 (179) (Mad). 

2. (*84) AIR 1984 Cal 284 (285) ; 60 Cal 1857. 

O. 21 R. 54 (Allahabad Amendment) 

1. (’89) AIR 1989 All 164 (165, 166). (Person taking 
transfer long before order of attachment had b4eii 
proclaimed would not be bound by prohibition 
oontained in the order, although order may Imve 
been passed on same date— Transferee is entitled 
to priority on equitable grounds as well.) 
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or charge, from the date of such order, and where there is consideration for such 0. 21 H, 64 
transfer or charge, from the date when such order came to the knowledge of the 
person to whom or in whose favour the property was transferred or charged.” 

CALCUTTA 

Add the following as sub-rule (3) : 

*‘(3)^Suoh order shall take effect, where there is no consideration for such 
transfer, or charge from the date of the order, and where there is consideration for 
such transfer, or charge, from the date when such order came to the knowledge of the 
person to whom or in whoso favour the property was transferred or charged, or frc.ia 
the date when the order is proclaimed under sub-rule (2) whichever is earlier.” 

LAHORE 

(1) , At the end of sub-rule (2), substitute a semicolon for full stop and add : 

“Where the property is land situated in a Cantonment, a copy of the order 

shall also be forwarded to the Military Estates Officer in whose area that Cantonment 
is situated.” 

( 2) . Add following as sub-rule (3) : 

“(3) The order shall take efifect, as against iwrsons claiming under a gratuitous 
transfer from the judgment-debtor, from the date of the order of attachment, and as 
against others from the time they had knowledge of the passing of the order of 
attachment or from the date of the proclamation, whichever is earlier.” 

MADRAS 

Add the following as sub-rule (3) : 

“(3) The order of attachment shall be deemed to have been made as against 
transferees without consideration from the judgment-debtor from the date of the order 
of attachment, and as against all other persons from the date on which they 
respectively had knowledge of the order of attachment, or the date on which the order 
was duly proclaimed under sub-rule (2) whichever is the earlier.” 

NAGPUR 

Add the following as sub-rule (3) : 

“(3) The order shall take effect as against purchasers for value in good faith 
from the date when a copy of the order is affixed on the property and against all other 
transferees from the judgment-debtor from the date on which such order is made.” 

Note. — Boo tho undormontioned oase.^ 

N,-W. F. P. 

Add the following as sub-rule (3) : 

“(3) The order shall take effect as against purchasers for value in good faith 
from tho date when a copy of the order is affixed on the property and against all other 
transferees from the judgment-debtor from the date on which such order is made.” 

OUDH 

Add the following as sub-rule (3) : 

“(3) The order shall take effect as against purchasers for value in good faith 
from the date when a copy of tho order is affixed on the property, and against all other 
transferees from the judgment-debtor from the date on which such order is made.” 

RANGOON 

Add the following as sub-rule (3) : 

“(3) The order of attachment shall take effect, as against transferees without 
consideration from the judgment-debtor from the date of the order of attachment, and 
as against all other persons from the date on which they respectively had knowledge 
of the order of attachment, or the date on which the order was duly proclaimed under 
s ub-rule (2), w hichever is the earlier.” 

O. 21 R. 84 (Nagpur Amendmeiit) , . i ^ 

1. ('86) 19 Nag L Jour 94 (97). (The word “pur- in its technical English legal sense and includes 
chaser" in sub-rule (8) to B. 64 of 0. 21, is used a mortgagee.) 
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Synopsis 


1. AlUclmient of immovable property — 
GeneraL 

2. Attachment of mortgage debt. See 

Note 4 to Rule 4G. 

3. Immovable property. 

3a. Attachment of property' belonging to a 
Hindu coparcener. 

4. Attachment, when complete. 

5. Service of prohibitory order. 


6. Proclamation of order of attachment. 

7. Beat of drum. 

8. Affixing copy on contpicuout part of 

the property. 

9. Affixing copy in court-house. 

10. Affixing copy in CoUector*s office. 

11. Effect of attachment and re-attachment. 

12. Absence of attachment and irregular and 

invalid attachment. 


1. Attachment of immovable property— General. — The rule deals with 
attachment of immovable property. The word ''attachment” in Section 64 of the 
Code means, so far as immovable property is concerned, an attachment effected in tha 
manner provided for by this rule.^ An attachment is a necessary preliminary to 
execution proceedings^ and the object of the rule in prescribing a particular way of 
notifying the attachment is, as pointed out by Mahmood, J., in Ganga Din v. 
Klm&hali? "to give notice to the judgment-debtor not to alienate his property and 
to the public not to accept any alienation from him.” 

See Note 2 to Section 64, ante. 

As already pointed out in Buie 53 above, a decree, though relating to* 
immovable property, is not itself immovable property, and cannot be attached as such 
under this rule but only under Rule 53.^ 

This rule extends to attachment of immovable property under the Chota 
Nagpur Tenancy Act, VI of 1920. See Section 50. 

2. Attachment of mort^e debt. — See Note 4 to Buie 46. 

8. Immovable property. — See Note 4 to Section 16, ante, for the meaning 
of the words “immovable property.” The following have been held to be immovable 
property within the meaning of this rule — 

(1) The equity of redemption in a mortgage.^ 

(2) The life interest taken by a Parsee widow under her husband’s will in 

the income of his immovable property.^ 

8a. Attachment of property belonging to a Hindu ooparcener. — An 

attachment of the share of an undivided coparcener in a joint Hindu family should 
be made in respect of his undivided share in the whole family property, and not of 
his share in each item of it.^ Such an attachment has the effect of preventing the 
accrual of title by survivorship to the other members, in the event of the member, 


Order 21 Rule S,4 — Note 1 

1. (’17) MB 1917 Cal 832 (^2). 

2. (’80) AIK 1930 Pat 108 (110) ; 8 Pat 601. 


(’68) 6 All 86 (91). 
(•91):-- 


j 16 Bom 222 (228): 18 lud App 22 (PC). (No 
attachment is necnsary in the ease oi mortgage 
decree for sale.) 

(’80) 4 Bom 616 (620). (Do.) 

(’94) 21 dal 689 (641). (Do.) 

(>96) 16 Mad 487 (489). (Do.) 

[BM (’86) 12 Bom 868 (870). (Do.) 

(’99) 26 Oal 127 (129). (Do.)} 


3. (’86) 7 All 702 (707). 

4. (’19) MB 1919 Nag 19 (19) : 16 Nag L B 262. 
(’02) 6 Cal W N 6 (6). 

(’86) 10 Bom 444 (447). 

[But see (’71) 9 Bom H C B 64 (66). (Not good 


1. (’21) AIB 1921 Cal 801 (808). 
(’97) 21 Bom 226 (228). 

2. (’99) 28 Bom 1 (11). 

Note 3a 

1. (’20) AIB 1920 Mad 1085 (1086). 
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whose share is attached, dying after attachment and before sale.^ 

4. Attaohmentf when complete. — An attachment under this rule is not 
complete unless firstt the order of attachment has been issued and secondly, in 
execution of that order, the other formalities prescribed by the Code have been 
complied with.^ No notice is necessary before ordering an attachment of property.* 
See for a full discussion Note 3 to Section 64, ante, 

6. Service of prohibitory order. — The mere writing of an order is not 
enough. It must be served on the judgment-debtor and he must have an opportunity 
of knowing that he is prohibited.^ There is a presumption that oflScial acts are 
regularly performed. Where it was found that the prohibitory order was duly served 
on the judgment-debtors, but that portion of the record which would show that the 
service was effected in the prescribed manner had been destroyed, it was held that the 
execution sale was not vitiated on that account.* 

Where the property to be attached is within the jurisdiction of the Court, 
there is nothing to prevent the Court from issuing the prohibitory order to the 
judgment-debtor living outside the jurisdiction of the Court.* 

6. Proclamation of order of attachment. — A mere prohibitory order will 
not constitute a sufficient attachment so as to operate as a valid prohibition against 
any alienation by the judgment-debtor unless the proclamation described in the second 
part of the rule is carried out.^ The publication of the proclamation as required by 


2. (’U) AIB 1914 Mad 68 (68). 

(’82) 4 Mad 302 (807). 

(’26) AIR 1926 All 167 (168) : 48 All 4. 

(’92) 20 Cal 895 (899). 

(’14) AIR 1914 Mad 118 (118). (Attachment be- 
fore judgment followed by decree has the same 
effect.) 

(’94) 17 Mad 144 (146). (Attachment before judg- 
ment — Defendant dying before decree — Held 
survivorship not affected.) 

[But see (’14) AIR 1914 Bom 266 (257) : 21 Ind 
Gas 880 (832): 38 Bom 105. (Attachment before 
judgment without an order for sale is not sufh- 
cient to operate as a bar to survivorship.]] 

Note 4 

1. (’31) AIR 1981 Cal 763 (766) ; 58 Cal 698. 

(’34) AIB 1984 Rang 207 (208). 

(’33) AIR 1988 Cal 212 (212): 69 Cal 1176. (Copy 
of prohibitory order not affixed on the court- 
house — Attachment is not effective.) 

(’18) AIR 1918 Cal 489 (489). 

(’68) 1 Beng L R (SN) XX. 

(’^7) AIR 1927 Mad 460 (462). 

(■06) 1 Cal L Jour 665 (570). 

(’ 37 ) AIR 1987 Cal 7 (8). (Failure to affix order on 
court-house— No valid attachment — But that 
fiict will not affect the right of person obtaining 
order of attachment to apply under 0. 21 R. 90 
^0 set aside sale of property in execution of 
smother decree held after his order of attachment 
:'nd decree.) 

(’ 37 ) AIR 1987 Lah 671 (672). (Omission to affix 
notice, etc., and make proclamation cannot be 
looked upon as a trivial irregularity as that is 
the only way in which the public is informed of 
the existence of an attachment.) 


(’39) AIR 1939 Mad 793 (793). 

[See also (*88) AIR 1938 Lah 16 (17). (All forma- 
lities except that of affixing order on conspicu- 
ous part of court-houso proved — No ovideiice 
to tho contrary — Attachment is presumed to bo 
valid.)] 

[See however (’38) AIR 1938 Cal 286 (237). 
(Conditional order of attachmont under 0. 38, 
B. 5 — No process issued under I). 21 R. 64 but 
bailiff observing all formalities required byR. 64 
— Attachment held to be effectual.)] 

2. (’86) AIR 1936 Nag 77 (78). 

Note 5 

1. (’19) AIR 1919 Mad 594 (595) : 42 Mad 565. 
(’05) 27 All 258 (259). (Warrant of attachment 

should show the amount for which property is 
attached.) 

[See also (’39) AIR 1939 Mad 793 (793, 794). 
(Prohibitory order must be passed by the Court, 
and it is not enough for tho Court to say “attach’ ’ 
and for the amin to say 'I have attached* to 
constitute a valid attachmont.) 

2. (’24) AIR 1924 All 747 (748) : 48 All 741. 

3. (’89) AIR 1989 Rang 488 (484): 1939 Rang LR 
587 (588, 699), 

Note 6 


1. (’28) AIR 1928 Lah 428 (424) : 4 Lah 211. 

1 ’29) AIR 1929 All 846 (847). 

’27 1 AIR 1927 Cal 885 (886) : 65 Cal 646. 

’28) AIR 1928 Pat 600 (602) : 8 Fat 1. 

’26) AIR 1925 Rang 89 (91). (Warrant of attach- 
ment not legal evidence against person disputing 
it.) 

[See also (’87) AIR 1987 Cal 876 (376). (Attach- 
ment before judgment — Order of attachment in 
form No. 5 of Appendix F published— No publi- 


0.21 R.8» 
Notes 8a-e 
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the rule constitutes sufficient notice to the judgment-debtor.^ 

The proclamation is merely a ministerial act, and the delay on the part of the 
officer in effecting it, as for instance, where an attachment which was ordered before 
judgment is not completed till after judgment, does not vitiate the proceedings.^ As to 
the effect of the omission to publish the sale proclamation, see Notes to Buie 90, infra. 

See also the undermentioned case.'* 

7. Beat of dpuin. — A proclamation of attachment should be made by beat 
of drum at some place on or adjacent to the property attached. The omission to have 
the drum beaten as required by the rule is a material irregularity which will vitiate 
the execution sale.^ 


8. Affixing copy on oonspiouous part of the property. — A copy of the 
proclamation order must be affixed on a conspicuous part of the property.^ Where 
prima facie this is not done, it is a material irregularity which will afford a ground 
for setting aside the execution sale.^ 

9. Affixing copy in court-house. ^ A copy of the proclamation of sale must, 
under Rule 67, infra, read with this rule, be affixed on a conspicuous part of the 
•court-house and, under Rule 68 the sale must take place only after the expiration of at 
least 30 days from the day on which it was so affixed.^ 

An omission to affix a copy of the attachment order in a conspicuous part of the 
court-house is also a material irregularity within the moaning’of Rule 90.* 

Where the process-server’s report which purports to say what was done by him, 
omits to mention that a copy of the attachment order was affixed on the court-house, 
it must be presumed, until the contrary is proved, that such copy was not affixed, 
and the attachment must be held to be invalid.* 


10. Affixing copy in Colleotor’s office. — Where the property attached is 
land paying revenue to Government, the rule requires, in addition, that the order of 
attachment should be affixed in the Collector’s office.^ Rent payable in the case of 


cation of attachment in form No. 24, Appendix E 
as laid down under 0. 21 B. 54— Attaenmeut is 
invalid — No reference in order sheet to 0. 21, 
K. 54 or to publication of attachment order as 
required by it — No presumption under S. 114, 
Evidence Act, can lo drawn that attachment 
was properly made.)] 

2. (*26) AIR 1926 Oudh 45 (46). 

<’39) AIR 1989 Rang 484 (485) : 1939 Rang L R 
»594 (8 B). (Personal service of the prohibitory 
^ order on the judgment-debtor is not necessary.) 
1*36) AIR 1036 Rang 403 (405). (Personal service 
on judgment-debtor not necessary.) 

3. (’19) AIR 1919 Mad 762 (768) : 42 Mad 1. 

4. (*83) AIR 1933 Oudh 225 (226). (Process fee 
for proclamation of order of attachment — Non- 
payment of — Held in circumstances of case there 
was no negligence on decree-holder’s part and 
that dismissal of execution application for de- 
fiiult was not justified.) 

Note 7 

1. (’86) 10 Bom 504 (505). 

<*32) AIR 1982 Oudh 76 (76). (Drum not beaten 
owing to resistanoe— Order proclaimed in a loud 
voioe-^Held there was sufficient oomplianoe.) 


Note 8 

1. (’81) 7 Cal 466 (469). 

(’85) AIR 1985 Lah 57 (58). (Mere affixture in the 
village is not sufficient compliance.) 

(*76) 26 Suth W R 864 (366). 

(’28) AIR 1928 Pat 25 (27): 6 Pat 588. (A separate 
proclamation of sale need not be serv^ on every 
mausa comprising an estate or tenure.) 

(’86) AIR 1986 Rang 408 (405). (Single parcel of 
land with buildings thereon — Copy of order of 
attachment may be affixed on any building or 
conspicuous part of land.) 

2. (’23) AIR 1928 Lah 671 (671). 

(’97) 1897 Pun Ro No. 5, page 20. 

('78) 1878 Pun Be No. 82, page 180. 

(’18) AIR 1918 Pat 266 (268). 

Note 9 

1. (’18) AIR 1918 Nag 218 (214). 

2. (’20) AIR 1920 Lah 24 (25). 

[See also (’80) 2 All 58 (60).] 

[See however (’98) 1898 Pun Re No. 88, p* 291.] 

3. (’89) AIR 1989 Lah 284 (286). 

Note 10 

1. (’81) AIR 1981 Pat 68 (69) : 9 Fftt 860. 

(’82) 8 Oal 982 (982). (Decision under 0. 21 

R. 67.) i 
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enfranchised shrotriem villages in the Presidency of Madras is ''revenue" within the 
meaning of this rule and the procedure prescribed should be followed in attaching such 
properties.® Whore a house stands on a site which is assessed to revenue, the property 
is still land paying revenue to Government and omission to affix a copy of the order in 
the Collector’s oflfioe constitutes a material irregularity under Rule 90, infra? 

See alfeo the undermentioned case.** 


11. Effect of attachment and re-attachment. — An attachment under this 
rule does not constitute dispossession of the party in actual possession.^ Nor does ii 
confer any interest or title in the property in favour of the attaching party.® As noticed 
in Note 5 to Section 64 ante^ the effect of attachment is to restrain alienation by tlio 
judgment-debtor and any rights acquired by reason of a private transfer subsequent to 
the attachment are void against all claims enforceable under the attachment.® 13ut, an 
agricultural lease granted by a landlord in the ordinary course of management would 
not be prohibited under this rule.'*' It has also been hold that a sale effected in pursuance 
of a contract for sale entered into before the attachment is not affected by the 
attachment.® 

A re-attachment of property ex majori cautela after decree does not imply an 
abandonment of the attachment obtained before decree.® See also Note 7 to Section 64. 

12. Absence of attachment and irregular and invalid attachment. — 

Attachment is a step taken only in order to keep the property of the judgment-debtor 
intact and to enable the decroe-holder to bring it to sale. It is a stop in exoculion 
designed for the protection of the judgment. creditor and not for the benefit of the 
judgment-debtor.^ Where, therefore, a sale takes place without the property sold having 
been attached, it is not a nullity and will not be set aside unless substantial loss or 
injury is proved to have resulted therefrom.® The absence of attachment is only an 
irregularity which does not affect the jurisdiction of the Court to sell.® Similarly, any 


2. (’24) AIR 1924 Mad 217 (219, 223): 46 Mad 736. 

3. (’25) AIR 1925 Lah 583 (584). 

4. (’34) AIR 1984 PG 217 (218): 61 Ind App 371 : 
15 Lah 836 (P G). (Attachment proved — Fixing 
of copy of order in Collector’s Office may bo 
presumed under S. 114, Evidence Act.) 

Note 11 

1. (*80) 4 Bom 629 (635). 

■(’26) AIR 1926 Sind 199 (200) ; 19 Sind L R 35. 
(’26) AIR 1926 Mad 42 (43). (Adverse possession 
not put an end to by attachment.) 

(’07) 30 Mad 207 (209). (Attaching creditor can- 
not maintain an action for wrongful removal of 
attached property.) 

[See however (’36) AIR 1986 Nag 120 (120, 
121) : 31 Nag L B Sup 212. (Immoveable pro- 
perty attach^ in execution is in possession of 
Court.)] 

2. (’29) AIR 1929 Bom 200 (201). 

(’88) AIR 1988 Mad 360 (863) : ILR (1988) I^iad 
744 (F B). (Hence attaching creditor is not 
fiecured or^itor.) 

Bee also Note 6 to B. 64. 

3. See Notes 6 and 10 to 8. €4 and also the foU 
lowing cases : 

(’08) 25 All 481 (484). (Property not belonging to 
judgment-debtor attached— Rightful owner not 
prevented from alienating.) 

’89) 1889 All W N 182 (188). 

’17) AIR 1917 Oal 281 (282). 


(’78) 14 Moo Ind App 643 (549, 550) (P C). 

(*08) 1908 Pun Re No. 81, page 381. 

(’98) 1898 Pun Re No. 139, piige 510. (Property 
not belonging to judgment-dehtor attached — 
Rightful owner not prevented from alienating.) 
(’27) AIR 1927 Mad lUO (191). 

(’35) AIR 1935 Lah 71 (76) : 10 Lah 328. 

[.See also (*87) AIR 1937 Mad 811 (812).] 

4. (*36) AIR 1986 All 265 (2C6). (Attachment of 
malguzari share— Letting out lands in ordinary 
course of management is not prohibited — Such 
power however cannot be exercised to defraud 
attaching creditor.) 

5. (’85) AIR 1936 Mad 872 (873) ; 59 Mad 1. 
(Attachment fastens to debtor’s right to unpaid 
purchase money.) 

6. (’15) AIR 1916 Mad 386 (386). 

(’16) AIR 1916 Pat 368 (355). 

Note 12 

1. (’34) AIR 1934 Bom 241 (243). 

2. (’18) AIR 1918 Mad 1262 (1263). 

(’12) 16 Ind Gas 438 (438) (Mad). 

(’98) 8 Mad L Jour 1 (3). 

(’16 AIR 1916 Oal 465 (467, 468). 

(’07) 84 Cal 787 (802). 

(1900) 27 Cal 789 (792). 

(’91) 18 Oal 188 (192). 

[But toe (’88) 10 All 506 (511).] 

3. (’99) 21 All 811 (814). 

(’80) AIR 1980 Lah 686 (686). 


0.S1 R.M 
Notes KMa 
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0.21 B.6f defect or error in the mode of attachment is only an irregularity which does not render 
Hoto 12 the sale ipso facto Toid.^ See Notes to Buie 90, infra. 

But as between the decree>holder and the auction-purchaser on the one hand, 
and an alienee from the judgment.debtor on the other, different equities come into 
operation.^ As pointed out in Note 4, a regularly perfected attachment is a condition 
precedent to a restraint on alienation after attachment so as to attract the provisions 
of Section 64.® A private alienation of property after an order of attachment which has 
not been carried into effect is valid unless proof is given that all the requirements of 
the rule have been complied with/ 

An attachment which is prima facie invalid as, for instance, where the decree 
is set aside on appeal at the time of attachment, cannot confer any jurisdiction on the 
Court to sell, and the sale, if held in pursuance of such attachment, is void.^ 


0.21 R.55 


•*" R. 55. [S.275.] Where- 

(a) the amount decreed with costs and all charges and 
expenses resulting from the attachment of any pro- 
perty are paid into Court, or 

* (h) satisfaction of the decree is otherwise made through 
the Court or certified to the Court, or 
(c) the decree is set aside or reversed, 
the attachment shall he deemed to be withdrawn, and, in the case 
of immoveable property, the withdrawal shall, if the judgment- 
debtor so desires, be proclaimed at his expense, and a copy of the 
proclamation shall be affixed in the manner prescribed by the last 
preceding rule. 

[1877, S. 275 ; 1859, S. 245. See Rule 57 and Order 38 Rule 9. ] 


4. (’10) 6 Ind Gas 713 (713): 1910 Pun Re No. 40. 

(>86) 7 All 781 (788). (Order not affixed in Col. 
lector’s office.) 

(’96) 18 All 469 (471). (Attachment under wrong 
provision of law.) 

(’19) 68 Ind Gas 167 (167) (Upp Bur B. B.). (Case 
of revenue sale.) 

(’80) Am 1980 Cal 368 (866). 

(’91) 18 Cal 428 (426). 

(’07) 6 Cal L Jour 80 (84). 

(’07) 6 Suth W B Miso 68 (68). 

(’96) 6 Mad L Jour 70 (78, 74). (Delay in affixing 
sale proclamation.) 

(’88) Am 1988 Nag 78 (79). 

(’10) 6 Ind Oas 798 (799) : 18 Oudh Oas 48. 

[See (’29) AIB 1929 Lab 441 (442).] 

[But sea (’90) 1890 Pun Be No. 76, page 227.] 

6. (’16) Am 1916 Oudh 169 (178). 

6. (’86) 7 AU 708 (708. 710). 


(’86) Am 1986 Lah 67 (69). (Failure to affix 
copies of order on conspicuous part of the 
attached property.) 

(’81) 8 All 698 (701). 

7. (’14) Am 1914 Oudh 808 (809). 

(’88) Am 1988 Cal 818 (812) : 69 Cal 1176. 
(Mortgage after order of attachment but before 
affixing copy of order on court-house — Mort- 
gage prevails over attachment.) 

(’83) Am 1988 Bang 198 (199). (Copy of order not 
affixed in the office of the Collector.) 

I ’16) Am 1916 Cal 186 (186). 

I ’70) 4 Beng L B AG 84 (86). 

I ’68 10 Suth WB 864 (266). 

I ’06) 9 Cal W N 698 (694). (Order not affixed on 
court-house^Transfer held valid.) 

(’78) 3 All 68 (60). (Copy not affixed on ooosii. 
cuous part of the properW.) 

(’67) 3 Agra 306 (808, 809). 

8. (’06) 89 Mad 176 (176). 
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Local Amendments 

ALLAHABAD 

Substitute the following for Buie 55 : 

“65. (1) Notice shall bo sent to the sale officer executing a decree of all 
applications for rateable distribution of assets made under Section 73 (1) in respect 
of the property of the same judgment-debtor by persons other than the holder of the 
decree for the execution of which the original order was passed. 

(2) Where — 

(a) the amount decreed [which shall include the amount of any decree passed 
against the same judgment-debtor, notice of which has been sent to the sale officer 
under sub-section (1)] with costs and all charges and expenses resulting from the 
attachment of any property are paid into Court, or 

(h) satisfaction of the decree [including any decree passed against tho same 
judgment-debtor, notice of which has been sent to the sale officer under sub-section (1)], 
is otherwise made through the Court or certified to the Court, or 

(c) the decree [including any decree passed against the same judgment-debtor, 
notice of which has been sent to the sale officer under sub-section (1)] is set aside or 
reversed, 

the attachment shall be deemed to be withdrawn, and in the case of immovable 
property, the withdrawal shall, if the judgrnent-debtor so desires, be proclaimed at 
his expense and a copy of the proclamation shall bo affixed in the manner prescribed 
l)y tho last preceding rule.** 

OUDH 

Substitute the following for Rule 55 : 

“55. (1) Where an application has been made to tho Court under Section 73, 
sub-section (1), for rateable distribution of assets in respect of the property of a 
judgment-debtor by a person other than the holder of tho decree for the execution 
of which the original order of attachment was passed, notice shall be sent to the sale 
officer executing the decree. 

(2) Where- 

( a) the amount decreed [which shall include the amount of any decree passed 
against the same judgment-debtor, notice of which has been sent to the sale officer 
under sub-rule (1)] with costs and all charges and expenses resulting from tho 
attachment of any property are paid into Court ; or 

(b) satisfaction of the decree [including any decree passed against the same 
judgment-debtor, notice of which has been sent to the sale officer under sub-rule (1)] 
is otherwise made through tlie Court or certified to the Court ; or 

( c) the decree [including any decree, passed against the same judgment-debtor, 
notice of which has been sent to the sale officer under sub-rule (1)] is set aside, or 
reversed, 

the attachment shall be deemed to be withdrawn, and, in the case of immovable 
property, the withdrawal shall, if the judgment-debtor so desires, be proclaimed at his 
expense, and a copy of the proclamation shall be affixed in the manner prescribed by 
the last preceding rule.** 

Note, — Soe the undermentioned case.^ 



1. LegUktive clungM. 3- “AtU^ent ihaU be deemed to be 

* « • . « . withdrawn.” 

2. Scope of the Rule. 4, Revival of attachment. 

Oe 21 R. 55 (Oudh Amendment) the decree of an applicant for rateable dietribu- 

L (*86) 164 Ind Gas 1081 (1082) (Oudh). (Unlees tion is also satisfied, the attachment shall not 
along with the decree of the attaching creditor, he deemed to be withdrawn.) 


0.21 R.8B 
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REMOVAL OP ATTACHMENT 


0.21 R.58 
Notes 1-8 


1. Legislative changes. — 

1. The words “or certified to the Court’* are new. 

2. The words “the attachment shall be deemed to be withdrawn, etc;,** have 

been substituted for the words “an order shall be issued for the 

withdrawal of attachment.** 

2. Scope of the Rule. — On any of the three things mentioned in clauses (a), 
(b) and (c) happening; the attachment is automatically deemed to be withdrawn. No 
express order is now necessary, as it was, under the old Code.^ 

The rule applies only where the decree is fully and entirely satisfied.* An 
attachment cannot be partially raised by consent of parties without an express order of 
the Court.* 

The words “amount decreed** mean, in the case of an instalment decree, the 
instalment which has become due and in respect of which the attachment has been 
made."* 

A mere tender of money before the Judge is not sufficient to entitle the 
judgment-debtor to have the sale of properties stayed; the law contemplates that 
payment should be made in accordance with the rules and forms of the Court.® 

It is the duty of the judgment-debtor to apprise the Court of the fact of 
satisfaction of the decree; otherwise, if the Court executes the decree in ignorance of 
the satisfaction thereof, the sale will not be hold to be invalid on that ground alone.® 

This rule applies to proceedings in respect of immovables under the Chota 
Nagpur Tenancy Act : see Section 210 (3) (b), Bengal Act, VI of 1908, as amended by 
Bihar and Orissa Act, VI of 1920, Section 50 (1). 

As to whether money paid under this rule is available for rateable distribution 
to other decree-holders who have not attached the properties, see Note 4 to Section 73 
ankf and also the undermentioned case^ under the Allahabad amendment to this rule. 

The rule is not exhaustive of the modes in which attachment ceases.® Thus, 
an attachment ceases as soon as the sale of the property attached takes place.® 


3. ^'Attaohment shall be deemed to be withdrawn." — As has been seen 
already, an attachment will automatically cease on payment made under clause (a). 
Where, therefore, by reason of such payment an attachment ceaees, another decree- 
holder who has applied for execution against the same judgment-debtor, but who has 
not attached the properties, cannot have the property sold under the attachment that 
has ceased.^ 


Even under the old Code it was held that, on payment of the decree-amount 
into Court, the attachment became inoperative even though it was not formally 
withdrawn,* and that a private alienation after the attaching creditor had been 
satisfied would prevail against subsequent attachments.* 


Order 21 Rule 55 — Note 2 

1. (’09) 4 Ind Cas 97 (97) (Mad). 

2. (’12) 16 Ind Cas 677 (678) (All). 

3. (’27) AIR 1927 Mad 648 (649). 

4. (’28) AIR 1928 Nag 66 (66). 

5. 2 Hay 802. 

6. (’ll) 9 Ind Cas 472 (474) (Low Bur). 

7. (’84) AIR 1984 All 896 (897). (Applicant for 
rateable distribution is on the same footing as 
attaching decree-holder.) 

8. (’87) AIR 1987 Cal 890 (392). (0. 21 R. 60 


mentions one of the circumstances under which 
attachment may be withdrawn.) 

(’87) AIR 1987 Pesh 90 (91). 

9. (’87) AIR 1987 Pesh 90 (91). (Attachment 
ceases with sale and does not subsist till confir- 
mation— Therefore objection under 0. 21 R. 68 
cannot be considered after sale.) 

Note 3 

1. (*11) 12 Ind Cas 911 (912): 86 Bom 166. 

2. (’06) 28 Mad 880 (886). 

3. (’06) 1908 Pun Re No. 81, page 881. ^ 
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As seen in Note 4 to Section 73 antBt the payment under this nile is subject to 0t21 RtBB^ 
the claims of other decree. holders for rateable distribution. It has been held that Notes 8-4^ 
where the decretal amount is paid into Court under clause (a) of this rule but owing to 
the claims of other decree- holders for rateable distribution, the attaching docreo- 
holder gets only a portion of the money deposited, the attachment will not coase.'* 

The reason given is that the rule contemplates a cessation of attachment only on tho 
decree being fully satisfied. 

4. Repival of attachment. — The rule provides that the attachment shall be 
deemed to be withdrawn when the decree is set aside or reversed. But, if on socond 
appeal, the reversal of the decree by the first Appellate Court is in turn reversed and 
tho original decree restored, the attachment will be revived and a sale can be ordered 
on the strength thereof.^ See also Note 9 to Section G4. 


R. 56. [s- 277.] Where the property attached is current o.21 R.8ff 
coin or currency notes, the Court may, at any 
coin or currency note* time during the continuance of the attachment, 
direct that such coin or notes, or a part thereof 
sufficient to satisfy the decree, be paid ovef to 
the party entitled under the decree to receive the same. 

[1877, S. 277 ; 1859, S. 242. See Er. 64, 79 and 81. Cf. 0. 39, 

R. 10.] 

1. “Current coin.” — Tho word “current” has been newly added before 
the word "coin." If the coin is not current, it has to be dealt with as any other 
moveable property. 


R. 57. [New.] Where any property has been attached in o.21 B.8Ti? 

Determination of execution of a dccree but by reason of the decree- 
attachment. holder’s default the Court is unable to proceed 

further with the application for execution, it shall either dismiss 
the application or for any sufficient reason adjourn the proceedings 
to a future date. Upon the dismissal of such application the attach- 
ment shall cease. 


[See Rr. 55, 60 and 63. Cf. 0. 38, Rr. 8, 9 and 11. ] 


ff:!) 16 Bom 91 (106). 

( 8 Oal 279 (281). 

(’89) AIR 1989 Pat 892(896): 18 Pat 404. (Pet 
Miinohat Lall, J.) 

Note 4 

> • {‘18) AIR 1918 Oudh 276 (278). 

[Sea howavar ('87) AIR 1987 Lah 169 (170, 


171). (Attachment in execution ol decree — 
Reversal of decree and consequent order remov- 
ing attachment — Subsequent decree after re- 
mand in favour of decree-holder — Original 
attachment cannot revive and alienation be- 
tween removal of original attachment and sub- 
sequent attachment is not void.)] 
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DBTEBMINATION OF ATTACHMENT 


^•S1R.6T Local imendments 

Note 1 CALCUTTA 

Add the following words at the end of the rule : 

“Unless the Court shall make an order to the contrary.” 

MADRAS 

Substitute the following for Rule 67 : 

“57. (1) Where any property has been attached in execution of a decree and the 
Court hearing the execution application either dismisses it or adjourns the proceedings 
to a future date, it shall state whether the attachment continues or ceases : Provided 
that when the Court dismisses such an application by reason of the docree-holder s 
default the order shall state that the attachment do cease. 

(2) Where the property attached is a decree of the nature mentioned in sub- 
rule (1) of Rule 53 and the Court executing the attached decree dismisses the application 
for execution of the attached decree, it shall report to the Court which attached the 
decree the fact of such dismissal. Upon the receipt of such report the Court attaching 
the decree shall proceed under the provisions of sub-rule (1) and communicate its 
decision to the Court whose decree is attached.” 

NAGPUR 

Substitute the following rule for Rule 67 : 

“57. Where any property has been attached in execution of a decree, and the 
Court for any reason passes an order dismissing the execution application, the Court 
shall direct whether the attachment shall continue or cease. If the Court omits to make 
any«such direction, the attachment shall be deemed to have ceased to exist.” 

N.-W. P. P. 

Cancel the concluding sentence of Rule 67, “upon the dismissal . . . shall cease”, 
and substitute the following : 

“In dismissing such application the Court shall direct whether the attachment 
shall continue or cease. In the absence of any such direction the attachment shall be 
deemed to cease.” 

OUDH 

Substitute the following for Rule 67 : 

“57. Where any property has been attached in execution of a decree, and the 
Court for any reason passes an order dismissing the execution application, the Court 
shall direct whether the attachment shall continue or cease. If the Court omits to make 
any such direction, the attachment shall be deemed to subsist.” 

PATNA 

Delete the last sentence and add the following sub-paragraph : 

“Upon every order dismissing an execution case in which there is an attachment, 
the attachment shall cease unless the Court otherwise directs.” 


Synopsis 


Scope and object of the Rule. 

2. reaeon of the decree-holder *e de- 
fault.” 

3. Effect of diemieeal of application. 

4. Diemieeal of application by Collector. 

5. Execution removed from file for etatie- 

tical purpoeee. , 


6. Reeponeibility of eapurdar of attached 

property after diemieeal for default. 

7. Revival of attachment, when poeeible. 

8. Attachment before judgment. 

9. Default in executing attached decree. See 

Note 11 to Rule 58. 


Other Topics (miscellaneous) 

Llmitaaon ina^pliwMe to wecuUon petition snb- p^pet course on default. See Note 5. 
sequent to^^stnking ofl’* order. See Note 5. 

Not retrospective. See Note 1. ^'Striking ofl”— Effect. See Note 5< 

1. Seope and object of the Rale. — This rule is new. There ms no 
ooi^ponding provision in the Code of 1882 , enabling the ezeonting Ooort to {tiimiss 
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an execution application when the decree-holder was not diligent in prosecuting the 
same. The Court could not act under Chapter VII (now Order 9) or under Section 167 
(now 0. 17 R. 2) as those provisions applied only to suits ; nor could the Court apply 
those provisions by virtue of Section 647 (now Section 141), inasmuch as the Judicial 
Committee held in Thakur Prasad v. Fakindla, 1. L. R. 17 Allahabad 106 (P. C.), that 
that Section did not apply to execution proceedings. Hence, with a view to prevent the 
accumulation of execution applications from encumbering the files of the Courts and in 
order to show a better statistical return, the subordinate Courts resorted to the practice 
of disposing of them by passing such orders as “recorded” or “struck off” on such 
applications. Such a practice was not authorized by the provisions of the Code and, 
in spite of the fact that the High Courts condemned the same,^ and although a Full 
Bench of the High Court of Allahabad^ pointed out that the Court could, under its 
inherent power, dismiss an application for the laches of the decree-holder, this 
unauthorized practice nevertheless persisted. Such disposals also led to further doubts 
and complications as to whether an attachment previously effected did or did not 
subsist after the passing of the order. It was held in several cases that the attachment 
was not necessarily put an end to by reason of the order “striking off” the application 
and that it was a question of intention depending on the circumstances of each case as 
to whether or not it subsisted.^ 

The present rule prescribes the procedure to bo followed, where after attachment 
in execution, the application for execution cannot further be proceeded with by reason 
of the decree-holder’s default.* The object of the rule is — 

(1) to put an end to the practice of disposing of execution applications by such 

orders as “application struck off” or “lodged”;^ and, 

(2) to remove the doubt that existed under the old Code as to the effect of an 

order of dismissal upon attachment, by providing in explicit terms that the 
attachment should cease upon the dismissal, irrespective of any question 
of intention.* 

Under, the present rule, the Court should not “strike off” execution applications 
for default of the decree-holder.^ If it does pass such an order, it will bo deemed to be 
one of dismissal." 

The provisions of this rule have been held to have no retrospective effect and do 
not apply to orders passed before the coming into force of the present Code." 

2. “By reason of the deoree^holder’s default.'* — The default referred to 
by the rule is not confined merely to a default in appearance or in the payment of 

(’37) 1987 Mad W N 480 (466)7 

5. (’19) AIR 1019 Lah 887 (339) : 1919 Pun Re 
No. 154. 

(’16) AIR 1916 Mad 885 (886). 

[Sm also (’17) AIR 1917 Mad 705 (705).] 

6. ('ll) 9 Ind Cus 558 (560): 36 Cal 482. 

(’32) AIR 1922 Lah 108 (109) : 8 Lah 7. 

7. (’80) AIR 1980 Bom 16 (20). 

8. (’19) AIR 1919 All 194 (196): 41 All 157. 

(’18). 18 Ind Oas 441 (442) (Cal). 

I ’24) AIR 1924 Lah 645 (646, 646). 

I ’29) AIR 1929 Nag 82 (62). 

(’80) AIR 1930 Rang 326 (826). (The order cloMng 

the proceedings treated as dismissal of applica- 
tion.) 

9. (’16) AIR 1915 Mad 1121 (1122). 

(’16) AIR 1916 Mad 890 (890). 

(>16) AIR 1916 Mad 1104 (1105). 


Order 21 Ride 57 — Note 1 

1. (’84) 10 Oal 416 (422). 

(’95) 18 All 49 (61). 

(’93) 16 All 84 (90, 95). 

2. (’98) 16 All 84 (96). 

3. (’12) 14 Ind Gas 264 (266): 86 Mad 658. 
(’16) AIR 1916 Mad 1104 (1104, 1106). 

(’19) AIR 1919 Mad 1001 (1002, 1008). 

(’15) AIR 1916 AU 871 (872) : 87 All 642. 
’ll) 10 Ind Oas 245 (246) (All). 

(’97) 19 All 482 (488). 

(’68) 2 Beng L R A 0 86 (92). 

1’73) 20 Both W R 188 (186) (P C). 

1 1 Cal W N 617 (621). 

1 8 Oal L Rep 167 I 


(■96 
(■81) 

(■82) 

[But eee (’74) 9i SuA B 66 (68).] 

CaO) AIR 1929 Oal 468 (466): 66 Oat 416. 


11 Oal L Rep 17 (21, 22). 


0.21 R.S7 
Notes 1-2 


8CPC. 184. 
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DEIBBMINATION OF ATTACHMENT 


0.21 R.&7 
notes 2-8 


prcxsess fees, or in production of documents. It means failure to do what one is legally 
bound to do, that is, to go on with the application and have the property sold.^ Thus, 
an omission to serve notice on the judgment-debtor as required by Buie 66 of this 
Order,* or failure to furnish any information called for by the Court,* amounts to a 
default within the meaning of this rule. Similarly, if the decree-holder withdraws his 
application,^ or requests the Court to strike it off,* or consents to an application for 
adjournment of the sale made by the judgment- debtor,® he thereby precludes himself 
from proceeding with the execution application and the Court can dismiss the same for 
default under this rule. But an omission to do anything which he is not under an 
obligation to do, such as not being present at the time of the sale, or his failure to bid 
at such sale, does not constitute a default^ and, therefore, a dismissal of the application 
for want of bidders at the sale will not have the effect of putting an end to the 
attachment under this rule.® 

The default contemplated by this rule refers to a stage after the attachment and 
not before the attachment. Applying this principle, the High Court of Madras has held 
in a case where, though there was an attachment, the parties as well as the Court were 
proceeding in ignorance of the attachment, as though there was none, the dismissal of 
the application at a stage when the Court thought that the attachment was yet to be 
effected, does not come within the scope of this rule.® This view has also boon followed 
by the Lahore High Court.^® 

As to the effect of dismissal on a ground other than the default of the decree- 
holder, see Note 3 below. 


3. Effect of diamisBal of application. — Where an execution application is 
dismissed for default of the decree- holder under this rule, the attachment previously 
effected ceases forthwith.^ No question of any intention arises, under the present Code ; 
a mistaken impression on the part of the decree-holder that the attachment continued 
notwithstanding the dismissal of the application or the fact that he prays for sale only 
of the attached property in a subsequent petition will not have the effect of nullifying 
the imperative provisions of this rule.* The decree- holder can only apply for a fresh 
attachment and then bring the property to sale, if ho wants to proceed against that 


property.® 

Note 2 

1. (’19) AIR 1919 All 194 (195, 196) : 41 All 157. 
(’34) AIR 1934 Lah 895 (896). 

(•85) AIR 1935 Mad 17 (20). 

•11) 9 Ind Gas 558 (560) : 88 Gal 482. 

•24) AIR 1924 Lah 645 (645, 646). 

•22) AIR 1922 Lah 108 (109, 110) ; 8 Lah 7. 

•20) AIR 1920 Oudh 175 (176, 177) : 23 Oudh 
Gas 166. 

(’34) AIR 1934 Lah 697 (698). 

(•88) AIR 1938 Bom 18 (20) : 1 L B (1987) Bom 
890. 

2. (•!!) 9 Ind Gas 558 (560) : 38 Gal 482. 

(’13) 18 Ind Gas 441 (442) (Gal), (Proclamation 
not made.) 

3. (’26) AIR 1926 Mad 980 (983) : 50 Mad 67. 

4. (’25) AIR 1925 Mad 1113 (1114). 

5. (’24) AIR 1924 Lah 645 (646). 

(•29) AIR 1929 Nag 82 (82). 

[See also (’88) AIR 1988 Lah 590 (592). (Ezecu- 
tion application consigned to record room at 
decree-holder’s request— He/d, application dis- 
missed for default.) 

6. (:28) AIR 1928 Fat 446 (447). , 


7. [See (’38) AIR 1938 Lah 728 (728,729). (Omis- 
sion to do an unnecessary thing is no default. 
AIR 1988 Lah 123, Reversed.) 

8 . (’28) AIR 1923 Mad 703 (703). 

[But see (’83) AIR 1988 Rang 169 (171).] 

9. (’23) AIR 1923 Mad 703 (705). 

10. (*38) AIR 1938 Lah 728 (728,729) (AIR 1938 
Lah 123, Reversed.) 

Note 3 

1. (’23) AIR 1928 Bom 30 (31) : 40 Bom 942. 
(’13) 20 Ind Gas 149 (1.50) (Gal). 

(’22) AIR 1922 Lah 108 (110) : 8 Lah 7. 

(•23) AIR 1923 Pat 446 (447). 

[See (’34) AIR 1934 Lah 697 (698). (On dismis- 
sal of execution application for default under 
this rule the execution proceedings come to a 
close and any intermediate order passed in the 
course of such proceedings becomes a nullity •)] 

2. (*15) AIR 1915 Mad 837 (837). 

3. (’13) 20 Ind Gas 149 (150) (Gal). 

[See (’14) AIR 1914 Mad 812 (812). (Application 
for arrest dismissed — Attachment not put an 
end to.)] 
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Where the Court passes an order “Petition dismissed, attachment to continue*', 
what is the legal effect of the direction regarding the continuance of the attachment? 
On the one hand, the High Courts of Calcutta,"* Lahore® and Madras® and the Judicial 
Commissioner 8 Court of Nagpur^ have held that the direction is of no legal effect or 
consequence and that attachment ceasos forthwith. The High Court of Allahabad® has, 
on the other hand, held that the order though not a proper one, cannot be treated 
as a nullity having no effect upon the parties, but that it should bo treated as an order 
adjourning the case nm die. Under the rule as amended in Nagpur in 1930, the Court 
has power, while dismissing an application for execution, to continue the attachment.® 
The rule applies, in terms, only to cases of dismissal by reason of the decree^ 
holder's default. Where the dismissal is not due to the default of the decree- holder, 
the question whether the attachment ceases by reason of tho dismissal, depends upon the 
circumstances of each case.^® It has thus been held that whore the dismissal is due to a 
mistake of the Court,^^ or in consequence of an order of stay,'® or of injunction*® passed 
by a competent Court, the attachment is not put an end to by reason of the order of 
dismissal. But the Court has power to direct even in such cases by an explicit order, 
that the attachment should cease even though there is no default on the part of the 
decree-holder.^"* 


4. Dismissal of applioation by Colleotor. — Where execution proceedings 
are transferred to tho Collector ho has power to dismiss the execution application for 
default under this rule, and upon such a dismissal the attachment ceases.^ 


8, Execution removed from file for statistical purposes. — As seen in 
Note 1, the Court should, under this rule, either dismiss or adjourn the application and 
not simply “strike it off.** Even in cases to which the rule does not apply, there is no 
provision of law authorizing the Court to lodge an application or record it or strike it 
off from the file for what is commonly called statistical purjx)9e3.^ The proper course 
in such cases is to adjourn the application and not to strike it off the file. Where tho 


4. (’ll) 9 Iiid Cas 658 (560) : 38 Cal 482. 

5. (’88) AlU 1938 Lah 590 (592). 

6. (’30) AIR 1930 Mad 414 (415). 

[See however (’85) AIR 19.35 Mad 17 (20). 
(Ono of the conditions in the instalment order 
. under 0. 20 H. 11, sub-rule (2) being that the 
execution petition of tho decree-holder should 
bo dismissed but that the attachment should 


continue— 0. 21 R. 57 and 0. 20 R. 11 (2) should 
be read together and it must be held that not- 
withstanding tho dismissal of the execution 
application, tho attachment must bo hold to 
continuo— But where there is default in paying 
tho instalments and there is a fresh applica- 
tion for execution and this application is dis- 
missed for default, the attachment will cease 
under 0. 21 R.67.)] 


7. (’29) AIR 1929 Nag 82 (83). 

8. (’25) AIR 1925 All 456 (456). 

(’22) AIR 1922 All 62 (63) : 44 All 274. 

[But see (’19) AIR 1919 All 194 (195, 196) : 41 
All 157.] 

9. (’36) AIR 1936 Nag 277 (278) : I L R (1988) 
Nag 846. 

10. (’17) AIR 1917 Mad 705 (705). 

(’33) AIR 1933 Pat 609 (610). 

*18) AIR 1918 Mad 1010 (1011). 

(*18) AIR 1918 Pat 699 (600): 8 Pat L Jour 810. 


(No default by decreo-holder — Held attachment 
not put an end to.) 

[See also (*10) 8 Ind Cas 727 (728) (Oudh).] 

11. (’12) 15 Tnd Cas 49 (.50) : 34 All 490. 

(*35) AIR 1935 Mad 275 (276). (Dismissal of peti- 
tion behind decree- holder’s back and without 
notice to him — Attachment continues.) 

(’15) AIR 1915 Mad 885 (886). 

12. (*30) AIR 1930 Lah 647 (649). 

(’17) MR 1917 Mad 705 (705). 

(’09) 2 Ind Cas 265 (266) (Cal). 

(’19) AIR 1919 Cal 545 (545) ; 46 Cal 64. 

(’86) AIR 1936 Oudh 14 (16). (Property attached 
in execution — lusolvoiicy application by judg- 
ment-debtor—Execution stayed pending decision 
— .Judgment- debtor adjudged insolvent— Annul- 
ment for failure to apply for discharge — Appli- 
cation by decree- holder to proceed with execution 
— Attachment held merely dormant duribg 
insolvency proceedings and latter execution ap- 
plicatioli held to be continuation of the former.) 

13. (*26) AIR 1926 Mad 453 (454). 

14. (’21) AIR 1921 Oudh 176 (184). 


Note 4 

1. (’28) AIB 1923 Nag 18 (19). 

(’22) AIB 1922 Nog 267 (270): 18 Nog Ii B 152. 

Notes 

1. (’26) AIB 1926 Mod 468 (464). 


0.21 R.57 
Notes 8-8 
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0.21 R.6T Court does, however, pass such an order as ''struck ofif'* or "recorded’* or "closed** or 
Hot6S S*8 "consigned to the record room,” etc., it would only amount to an adjournment sine die 
and the application will be deemed nevertheless to be pending.^ The removal for statist 
tical purposes is not a judicial determination and no fresh application is necessary to 
continue the same.^ 

6. ResponBibility of sapurdar of attached property after dismissal for 
default. — A sapurdar is responsible to the Court for the production of the property 
entrusted with him. He cannot escape liability by pleading that owing to the decree, 
holder’s default the execution application was dismissed with the result that the 
attachment terminated under this rule and that therefore ho handed over the property 
to the judgment-debtor.^ 

7. Revival of attaohment* when possible. — On the dismissal of an execution 
application for default, the attachment ceases. A revival of the execution proceedings, 
for instance, by an application for review, does not operate to revive the attachment, so 
as to prejudice the rights of a third party in the property acquired in the meantime.^ 
Thus, if the judgment-debtor transfers the property after an order of dismissal under 
this rule, the transferee gets the property free from attachment.^ But where there is no 
question of prejudice to third parties the attachment can also be revived.^ 

8. Attachment before judgment. — There is a conflict of judicial opinion as to 

the efifect of an order of dismissal of an execution application under this rule upon attach, 
ment effected before judgment. The High Courts of Allahabad,^ Calcutta^ and Fatna^ 
have held that the present rule applies only to cases where the property is attached 
in execution of a decree** as the rule itself expressly states, and that consequently the 
dismissal of an execution application for default does not put an end to the attachment 
before judgment. A Full Bench of the High Court of Madras* and the Judicial 
(’30) AIR 1930 Mad 803 (305). of tho application.)] 

2. (’12) 15 Ind Cas 406 (406) (Mad). (Sale stayed 3. (’20) AIR 1920 Mad 858 (858). (Limitation 
by High Court'— Petition struck off.) inapplicable to execution petition after ‘'struck 

(’35) AIR 1935 Mad 212 (212). (The attachment off” order.) 

'Will still be subsisting.) (’16) AIR 1916 Mad 937 (938). (Do.) 

(’26) AIR 1926 Mad 453 (455). (Execution res- (’67) 9 Suth W B 206 (206). 
trained by temporary injunction — Petition re- Note 6 

corded.) 1. (’19) AIR 1919 Lah 108 (108) : 1919 Pun Re 

(’30) AIR 1930 Mad 303 (805). (Petition recorded No. 60. 
because appeal ponding — Attachment not put an Note 7 

end to.) 1. (’ 11) 12 Ind Gas 66 (67) (Cal). 

(’28) AIR 1928 Mad 898 (399). (Petition closed— (’25) AIR 1925 Mad 1113 (1114). (A claimant is 
Must be deemed pending.) entitled to roly on a prior dismissal for default 

(’30) AIR 1930 Lah 647 (651). (Bale stayed — under this rule and plead that attachment has 
Petition consigned to record room.) ceased.) 

(’26) AIR 1926 All 784 (736) ; 48 All 698. (Peti- 2. (’18) 20 Ind Cas 149 (160) (Cal), 

tion recorded to reduce pending file.) 3. (’22) AIR 1922 Nag 267 (270): 18 Nag LB 162. 

(’28) 107 Ind Cas 674 (576) (All). (’36) AIR 1986 Pat 126 (127). (Undivided share 

(’37) 1987 Mad W N 480 (485), (Order "Adjourn. of judgment-debtor attached — Judgment-debtor 

Rejeoted” does not amount to dismissal.) dying during pendency of attachment Ezeou- 

(’86) AIR 1986 Lah 878 (874). tion case dismissed for want of prosecution— 

[See however (’36) AIR 1986 Nag 277 (278) : Order of dismissal set aside — Attachment held 

I L R (1988) Nag 846. (Execution application to have revived.) 

"struck off as wholly infructuous” — Merely Note 8 

because attachment is ordered to continue, ap- 1 . (*24) AIR 1924 All 860 (861) : 46 All 894. 

plication cannot be said to be pending— Under 2. (»29) AIR 1929 Cal 465 (466) : 66 Cal 416. 

amendment of rule by Nagi)ur High Court, a (’121 14 Ind Cas 346 (846) (Cal). 

Court has power while dismissing an applica- 3. (’87) AIR 1937 Fat 626 (627) : 16 Pat 689. 
tion to continue the attachment.) 4. (’24) AIR 1924 Mad 494 (500) : 47 Mad 483 

(’88) AIB 1088 Lah 590 (592). (Application for (F B). (Overruling AIR 1919 Mad 752.) 
execution consigned to record room at request [See also (’26) AIB 1926 Mad 211 (218)* (Pol- 
of decree-holder — Held that this 'was a dismissal lowing the Full ]^noh.)] 



INVESTIGATIOI^ OF CLAIMS 


2133 


Commissioner's Court of Nagpur® have, on the other hand, taken a contrary view. 
According to them, the words *‘any property attached in execution of a decree" should 
be construed as meaning "where property has been in a state of attachment in 
execution" and the decree-holder by electing to take the benefit of 0. 38 R. 11 and 
proceeding to execute the decree without a fresh attachment is, in effect, asking tho 
Court to treat the attachment as one in execution ; the attachment before judgment 
therefore ceases upon the dismissal of the application for execution. The High Court 
of Bombay® has accepted the view of tho Madras Full Bench but held that tho 
dismissal of an execution application in relation to moveable property has not the effect 
of putting an end to an attachment of immovable properties. 

9. Default in executing attached decree. — Soo Note 11 to Rule 53, ante. 


Local Amendment 

RANGOON 

The following shall be inserted as Rule 57A : 

"57A. A judgment-debtor may secure release of his attached property by 
giving security to the value thereof to the Court." 


Investigation oe claims and objections 


R. 58. [S* 278.] ( 1 ) Where any claim is preferred® to, 'or 
any objection is made® to the attachment of, 
to,*"'^d**objec*tion!r*'to any property attached'^ in execution of a decree^ 
*“*'***^ on the ground that such property is not liable 
to such attachment,^ the Court shall proceed 
to investigate the claim^o or objection with the like power as regards 
the examination of the claimant or objector, and in all other 
respects, as if he was a party to the suit : 

Provided*** that no such investigation shall be made where 
the Court considers that the claim or objection was designedly or 
unnecessarily delayed. 

( 2 ) Where the property to which the claim or objection 
applies has been advertised for sale, the Court 
ordering the sale may postpone it pending the 
investigation of the claim or objection. 


Postponement of sale. 


[1877, 8. 278; 1859, 8. 246. 8ee 8. 47.] 


Local Imendments 

ALLAHABAD 

Add the following words to sub-rule (2) : 

_ "or may in its discretion make an order postponing the delivery of the property 


5. (’31) AIR 1031 Nag 67 (69) : 17 Nag LB 6. (’81) AIR 1931 Bom 660 (664) : 56 Bom 693. 
131. (Affirming AIR 1939 Bom 821.) 

(’33) AIR 1933 Nag 81 (81). (’39) AIR 1930 Bom 831 (323, 823): 68 Bom 648. 


0.21 B.&7 
Notes 8-4 


O. 21 R. 87A 
(Rangoon) 


0.21 B .88 
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0*21 RtSB after the sole pending such investigation. And in no case shall the sale become absolute 
until the claim or objection has been decided." 

CALCUTTA 

Add the following words at the end of sub-rule (2) : 

“upon such tenns as to security, or otherwise, as to the Court shall seem fit." 

LAHORE 

Add the following to proviso under sub-rule (1) : 

“and that if an objection is not made within a reasonable time of the first 
attachment the objector shall have no further right to object to the attachment and 
sale of the same property in execution of the same decree, unless he can prove a title 
acquired subsequent to the date of the first attachment." 

NAGPUR 

In sub-rule (2), after the word “objection" where it occurs for the second time 
insert the following words : 

“or, where the property to be sold is immovable property, the Court may, in 
its discretion, direct that the sale be hold, but shall not become absolute until the claim 
or objection is decided." 

OUDH 

Add the following words to sub-rule (2) : 

“or may in its discretion make an order postponing the delivery of the property 
after the sale pending such investigation. And in no case shall the sale become absolute 
until the claim or objection has been decided." 

PATNA 

Substitute the following for Eule 58 : 

“58. (l) When any claim is preferred to any property, the subject-matter of the 
execution proceedings, or any objection is made to the attachment thereof, on the 
ground that the applicant has an interest therein which is not bound under the decree, 
or that such property is not liable to attachment, the Court shall proceed to investigate 
the claim or objection with the like power as regards the examination of the claimant 
or objector, and in all other respects, as if ho was a party to the suit : 

Provided that no such investigation shall be made whore the Court considers 
that the claim or objection was designedly or unnecessarily delayed. 

(2) Where the property to which the claim or objection applies has been 
advertised for sale, the Court ordering the sale may in its discretion make an order 
postponing the delivery of the property after the sale pending the investigation of the 
claim or objection. And in no case shall the sale become absolute until the claim or 
objection has been decided." 



1. Investigation of claims and objections. 

2. Attachment before judgment. Bee 

Nolo 6 to Rule 08. 

3. ** Where any claim is preferred to or any 
objection is made.*' 

4. ** On the ground that such property is 

not liable to such attachment.** 

5. Objections raised after sale. 

6. Burden of proof is on claimant to 

establish possession in himself. 

7. Any property attached. 

8. Claim to debts attached in execution. 

9. Claim to decree attached in execution. 

10. Claim to property seized by receiver. 

11. Claims to properties ordered to be 

sold under a mortgage decree. 


12. Claim to property attached in execu- 
tion of rent decree. 

12a. Properly attached in execution of 
decree in favour of company in 
liquidation— Claim to such property. 

13. Who can prefer claim. 

14. Parties and representatives. 

15. Trustees and shebaits. 

16. Claim by Official Receiver or Ofhcial 

Assignee. 

17. Claims by third persons. 

18. Claims by transferee of properly 

from the judgment-debtor. 

1 9. Assignee of decree from the Judgment- 

debtor. 

19a. Objection by tenant of Judgment* 
debtor. See Notes to 0. 21 61. 
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20 . **Shall proceed to investigate the claim. ** 

21. Proviso. 

22. Dismissal for default. See Note 4 to 

Buie 68. 

22a. Reference to arbitration. 


22b. Transfer of proceedings under this 
Rule. 

23. Effect of order — Res judicata. 

23a. Proclamation of sale pending claim- 
petition. 

24. Appeal. 

25. Revision. 


0.21 R.S8 
Hotel 


Other Topics (miscellaneous) 

Applicability. Sco Notes 4, 5, 11 and 12. Nature of investigation. See Note 1. 

Insolvency of judgment-debtor — No bar to claim. Nature of remedy. See Note 1. 

See Note 10. Scope and object of Rules 58 to 63. Sec Note 1. 


1. Investigation of olaims and objeotions. — Where property is attached 
in execution of a decree, it is possible that third parties, or even the parties themselves, 
have objections to such attachment being made. Whore a party or his representative 
has any such objection, the question is one falling also within Section 47 and therefore 
must be decided by the Court executing the decree and not by a separate suit} The 
enquiry under that Section is a fiill enquiry and the determination of the question after 
such enquiry amounts to a decree} The remedy of the party aggrieved by the order is by 
way of appeal.® On the other hand, where a third party has a claim or an objection 
to the attachment of property attached in execution of a decree, there are two courses 
open to him. He may straightway file a suit claiming the appropriate relief, or ho may 
file an application under this rule to the Court executing the decree. Hut ho cannot 
prefer an appeal against the order of attachment.* lie is not hound to prefer a claim 
or an objection under this rule.® The reason is that the remedy provided by this rule 
is a summary and concurrent remedy provided with the object of securing a speedy 
settlement of title raised at execution sales,® and, as has been seen in Note 63 to 


Order 21 Rule 58 — Note 1 

1. See notes 45 and 46 to Section 47. 

(*35) AIR 1935 All 183(184). (Legal ropresontativo 
of deceased judgment- debtor brought on record 
— Objection to attachment by him that property 
belongs to him is under Section 47.) 

(’34) AIR 1934 Cal 258 (259). 

(’29) AIR 1929 Patl41(142):8 Pat717. (Objection 
by defendant against whom suit was dismissed 
falls under Section 47.) 

‘(*89) AIR 1939 Lah 207 (208). (Objector joined as 
defendant but no relief claimed against him in 
the suit— Objection falls under S. 47 as objector 
must be deemed a ‘party’ within S. 47.) 

(’36) AIR 1986 Bom 227 (231) : 60 Bom 516. 

(*22) AIR 1922 Pat 572 (573). (Objection by legal 
representative of judgment-debtor that property 
belongs to him falls under S. 47.) 

(*39) AIR 1939 Nag 183 (185). I L R (1939) Nag 
548. (“Representative" in S. 47 includes not 
only legal representatives but also representatives- 
in-interest— Objection by represontativo-in-inte- 
rest falls under S. 47.) 

(’85) AIR 1935 Mad 928(924). (Legal representative 
of judgment-debtor claiming attached property 
to bo his own— Objection falls under S. 47.) 

8ea also the following cases : 

(*95) 17 All 245 (250). (Objection by judgment- 
debtor's representative ^at attached property is 
his own.) 

(*09) 2 Ind Gas 482(482) (Mad). (Judgment-debtor's 
representative claiming charge on land sold in 


execution.) 

(*17) AIR 1917 Mad 168 (169). (Claim preferred 
by legal representative.) 

('29) AIR 1929 Oudh 21 (21). (Objector legal 
representative of deceased judgment-debtor.) 

(’27) AIR 1927 Lah 905 (906). (Objection by 
transferee from judgment-debtor — Held to fall 
under S. 47.) 

(’87) 10 Mad 117 (121). 

(’01) 24 Mad 658 (659). 

(’07) 30 Mad 215 (216). 

(’26) AIR 1926 Oudh 64 (64). (Objection by pro 
forma defendant falls under 9. 47.) 

[But tee (’39) AIR 1939 Pat 354 (3.56). (Repre- 
sentativo of judgment-debtor objecting that the 
property is his personal property — Objection 
can be treated as coming under 0. 21 R. 58.)] 

2. (’35) AIR 1935 All 183 (185). (In such cases 
Court cannot shutout any party from producing 
evidence.) 

3. See Note 84 to Section 47. 

4. (’37) AIR 1937 Lah 313 (813). 

5. (’18) 18 Ind Cas 949 (951) : 40 Cal 598 : 40 
Ind App 56 (P C). (The remedy under this rule 
is merely a permisstive one.) 

[See also (’86) AIR 1936 Pat 442 (443). (Execu- 
tion sale not without jurisdiction cannot be 
ignored unless it is set aside — Courses open to a 
person not bound by a decree, if his property is 
in danger of being sold in execution, stated.)] 

6. (’20) AIR 1920 Mad 187 (190). 

(’85) 11 Cal 678 (679). 
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Seotion 9, ante^ the existence of such a remedy does not bar a regular suit or other 
available remedy to the party aggrieved.^ Where such third party prefers a claim 
under this rule the enquiry is only a summary investigation and not a full trial of the 
issues between the parties.^ The party aggrieved by an order passed after such 
investigation should file a suit under Buie 63 within one year thereof for setting aside 
the order. 

Where a decree-holder applies for the attachment of a certain property as 
belonging to the judgment-debtor, it is not for the Court to anticipate proceedings 
under this rule and refuse to order attachment on the ground that the property does 
not belong to the judgment-dobtor.® 

As seen in Note 2 to Section 70, a Collector to whom the execution of a decree 
has been transferred has no power to inquire into objections to attachment under this 
rule.^® 

This rule and Buie 63 do not apply to the Vizagapatam Agency Tracts.^^ 

2. Attachment before jad^ment. — See Note 6 to Buie 63. 

3. ^‘Where any claim is preferred to or any objection is made." — The 

rule is very wide and comprises claims of third parties whether put forward by 
themselves or on their behalf by the parties to the suit or their representatives.^ 

See also the undermentioned case.^ 


4. *‘0n the ground that such property is not liable tp such attachment." — 

The rule pro-supposes the existence of an attachment and the ground of the application 
is that the property is not liable to attachment.^ Where there is no attachment at all, 
an objection under this rule is incompetent.*^ Nor can the objector prefer an application 
under this rule merely on the ground that he has not been made a party to the execution 
proceedings.^ It has been held by the High Court of Allahabad^ that the words "on 
the ground that such property is not liable to attachment” have reference merely to a 
case where an objection is made to an attachment and not to a claim preferred to the 
property. The High Court of Madras^ has also held that it is open to a claimant to 
put forward his claim under this rule on the ground that the Court which passed the 
decree had no jurisdiction to pass it or that the Court which executes the decree has 


[See however (’85) AIR 1985 All 188 (185). 
(Procedure to be followed is not a summary 
procedure.)] 

7. (*05) 4 Low Bur Rul 252 (268). 

(’96) 18 All 410 (412). 

’07) 4 All L Jour 574 (578). 

I ’06) 28 All 644 (646). 

’99) 28 Bom 266 (270). 

’96) 18 Mad 13 (17). 

I ’04) 17 0 P L R 178 (191). 

[See also (’81) AIR 1981 Oudh 1 (4) : 6 Luck 461. 
(’81) AIR 1931 Lah 598 (598). (Non-objection 
under R. 58 is no bar to applying under R. 100.) 
(’27) AIR 1927 Mad 827(828). (Omission to take 
action under 0. 21 R. 58 by withdrawing claim 
does not bar action under Rule 89.)] 

8. (’20) AIR 1920 Mad 187 (189). 

(’26) AIR 1926 Nag 197 (198). 

9. (*85) AIR 1986 Lah 114 (114, 115). (If the 
decree-holder misused his powers he is liable to 
pay damages and costs and that is a sufficient 
guarantee agaimrt a frivolous application by the 
decree- holder.) 


10. (’86) AIR 1936 Bom 227 (281) : 60 Bom 516. 

11. (’16) AIR 1916 Mad 4 (5). 

(’22) AIR 1922 Mad 271 (272) : 46 Mad 85. 

Note 3 

1. (’99) 28 Mad 195 (202) (PB). 

2. (’88) AIR 1988 Sind 126 (127). (Decree-holder 

not objecting to oral objections to attachment 

— He cannot subsequently urge that no written 

application was submitted.) 

Note 4 

1. (’28) AIR 1923 Bom 881 (882). 

(’24) AIR 1924 Mad 889 (889). 

2. (’28) AIR 1928 Bom 881 (882). 

(’85) AIR 1985 All 848 (844, 845). 

{See (’85) AIR 1985 Lah 114(114,115). (Decree- 
holder alleging judgment-debtor as owner of 
property—- Court must, accepting his statement, 
attach property leaving real owner to file objec- 
tion— Court should not enquire into title of its 
own accord in the absence of objecting owner*)) 

3. (’26) AIR 1926 Mad 855 (856). 

4 . (’27) AIR 1927 All 598 (596) : 49 AU 908* 

5. (’29) AIR 1929 Mad 888 (884). 
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110 jurisdiction to .do so or that the attachment made is not legal or valid. ° 

But it is not open to a claimant to attack the validity of the decree^ or the 
decree- holder's right to execute the same ; it is thus not open to him to plead that the 
execution application is barred by limitation.® 

5. Ob}eotionB raised after sale. — It has been held by the High Courts of 
Calcutta, Lahore, Patna and Rangoon and the Judicial Commissioner's Court of 
Peshawar that a Court has no jurisdiction to entertain a claim under this rule after 
the execution sale has taken place.^ The reason is that the attachment is ipso facto 
determined after the sale has taken place.^ But the High Courts of Madras and Nagpur 
and the Judicial Commissioner’s Court of Sind have expressed the view that a claim 
can be preferred after court-auction sale but before confirmation of the same, on the 
ground that the attachment subsists till the confirmation of tho sale.® The Patna High 
Gourt"^ has also held in a recent case that under the amendment of the rule by that 
Court, a Court can deal with a claim petition under Buie 58 even after a sale has taken 
place, provided that it has not been confirmed. The amendment of the rule by tho 
Allahabad High Court also contemplates that an objection under this rule can be dealt 
with after an execution sale but before its confirmation.® 

An objection by a party to the suit or his representative falls under Section 47 
and can be raised even after the sale.® 

6. Burden of proof is on claimant to establish possession in himself. — 

Buie 59 prescribes that tho claimant must adduce evidence to show that on the date 
of the attachment he had some interest in, or was possessed of, tho property attached. 
The burden of proof is therefore clearly ui)on the claimant or objector to establish 
possession in himself.^ 

7. Any property attached. — The rule applies to any property attached in 
execution of a decree. Thus, it will include a claim to moveables,^ or to a fractional 
share of the immovable property attached,® or to a share of the moveables seized in 


6. (*27) AIR 1927 Mad 460 (465). 

1. (’36) AIR 1986 Lah 649 (660), (Mortgage de- 
cree for salo of certain property passed against A 
— A’s legal representatives after it’s death cannot 
object in execution proceedings that property 
bdonged to him and not to the deceased and 
was not liable to sale in execution.) 

(’89) AIB 1989 Pat 480 (482). (Question of jnsti- 
fleation for decree cannot be gone into in suit 
under 0. 21 B. 68.) 

8. (’21) AIB 1921 Pat 811 (311). 

(’29) AIB 1929 Bang 162 (152, 158) : 7 Bang 182. 
Note 5 

1. (’26) AIB 1926 Oal 468 (468). 

(’12) 16 Ind Oas 68 (68) (Oal). 

(’69) 11 Suth W B 64 (66). 

(’24) AIB 1924 Pat 76 (76). 

(’28) AIB 1928 Bang 80 (80) : 6 Bang 761. 

(’37) AIB 1987 Oal 890 (892). (Objection filed on 
the date of sale— Objection dismissed for defoult 
after sale— Ndthei B. 68 not B. 68 applies.) 
(’88) AIB 1988 Lah 668 (668) : I L B(1988) Lah 
598. 

(’87) AIB1987 Fesh90(91). (Order rejecting such 
obfeotion is not conoluslve.) 

(’87) AIB 1987 Pssh 97 (99). 


2. (’24) AIB 1924 Pat 76 (76). 

3. (’81) AIB 1981 Mad 782 (788) : Sn Mud 261. 
(’05) 1 Nag L B 167 (168). 

(’38) 1983 Sind 198 (200) : 27 Sind L B 220. 

(’88) AIB 1988 Nag 476 (476). 

(’40) AIB 1940 Nag 7 (7) : 1939 Nag L Jour 490 
(497). 

4. (’89) AIB 1989 Pat 430 (481) : 1939 Pat W N 
220 (230). 

5. (’89) AIB 1989 All 598 (599) : 1989 All L Jour 
622 (623). 

6. (’87) AIB 1987 Posh 82 (83). (Widow of de- 
ceased judgment-debtor added as legal reproseu- 
tive can object that property attached and sold 
is her dower property.) 

Note 6 

1. (’69) 11 Suth W B 8 (16) (FB). 

(’87) AIB 1987 Cal 689(640). (When claimant has 
proved his possession, onus of proving that his 
possession is on behalf of or for benefit of judg- 
ment-debtor is on decree-holder.) 

Note 7 

1. (’10) 8 Ind Cas 77 (78) (Oal). 

(’07) 4 Low Bur Bnl 16 (l6). 

(’01) 14 0 P L B 124 (126). 

(’94) 7 0 P L B 105 (110). 

2. (’70) 18 Suth W B 68 (67, 69) (PB). 


0.21 R.5S 
Notes i-T 
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execution.* 

An objection by a third party to the attachment of any property can be enter, 
tained only after an attachment has been made.^ 

8. Claim to debts attached in execution. — The procedure laid down in 
this rule applies also to plaims relating to the attachment of debts. A garnishee who 
has failed in his claim cannot, without filing a suit within one year from the date of 
the order against him, assert either as plaintiff or as defendant the right denied to him 
by that order.^ But where a garnishee denies the existence of the debt, ho does not 
lay any claim to attached property and this rule does not apply to such a case.* 

9. Claim to decree attached in execution. — The rule applies also to claims 
in respect of decrees attached in execution. 

Where A obtains a decree against B for money and in execution thereof attaches 
a decree in favour of B, and G who had obtained boforo the attachment a transfer of 
the decree attached prefers a claim to the decree, his claim falls under this rule.^ 

10. Claim to property seized by receiver. — Where a receiver in insolvency 
after adjudication of the judgment-debtor seizes properties as belonging to the insolvent, 
it is open to third persons to prefer their claims or objections, if any, to such property. 
But such claims fall under Section 4 of the Provincial Insolvency Act and are triable 
by the Insolvency Court, ^ although the procedure to bo followed is that prescribed by 
this rule.* The decision of the Insolvency Court on such claims can, however, be 
challenged by the aggrieved party only by way of appeal or otherwise as provided by 
the Insolvency Act itself, and not by way of a snit under Rule 63.* 

Where a property has been attached in execution of a decree, the mere fact that 
subsequent thereto the judgment-debtor becomes an insolvent and his properties 
become vested in the Official Receiver or the Official Assignee, will not disentitle a 
claimant from preferring an objection under this rule.^ 

11. Claims to properties ordered to be sold under a mortgage decree. — 

As has been seen in Note 4 ante, proceedings under this rule are applicable only when 
properties have been attached in execution. Attachment is necessary in the case of 
money decrees and not in the case of mortgage decrees. Consequently, the provisions of 
this rule do not apply to claims or objections relating to properties ordered to be sold 
under a mortgage decree.^ The remedy of an objector in such a case is by way of a 

(*66) C Suth W R 164 (164). 

(’72) 17 Suth W R 74 (74). 

3. (’70) 14 Suth W R 62 (63). 

4 . (’35) AIR 1936 All 343 (344). 

Note 8 

1 . (*14) AIR 1914 Bom 299 (300) : 38 Bom 631. 

< *31) AIR 1931 Bom 288 (290). (Assumed.) 

< ’24) AIR 1924 Lah 367 (367). 

( |’04) 27 Mad 67 (70, 71) (Overruling 24 Mad 20.) 

( ’23) AIR 1923 Mad 562 (562). 

< ’31) AIR 1931 Mad 570 (671). 

[But see (’74) 22 Suth W R 36 (37). (Not good 

law.)) 

2. (’36) AIR 1936 Mad 162 (153) : 59 Mad 966. 

Note 9 

1 . (’26) AIR 1926 All 244 (246). 

Note 10 

1 . (’14) AIR 1914 All 212 (212) : 36 All 8. 

2. (’ll) 9 Ind OaB 844 (844) (Bom). 


(’14) AIR 1914 All 264 (266) : 86 All 66. 

3. (’28) AIR 1928 All 168 (159). 

4. (’87) 9 All 282 (288, 284). 

(’28) AIR 1928 All 168 (169). 

Note 11 

1. (’05) 27 All 700 (701). 

(’88) AIR 1988 Lah 76 (76). (Sale under mortgage 
decree— Objection disallowed — Suit need not be 
brought within one year,) 

(’97) 19 All 480 (482). 

(’06) 1906 All W N 62 (68). 

(’94) 18 fiom 98 (100). 

’90) 14 Bom 869 (869). 

’80) 4 Bom 615 (520) (F B). 

:’21i AIR 1921 Oal 479 (480). 

87) 14 Oal 681 (688). 

’18) 18 Ind Oas 216 (216) (Oal). 

,’96) 1 Oal W N 701 (702h 
’29) AIR 1929 Lah 760 (761). 

,’29) AIR 1929 Lah 167 (168). 
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separate suit.^ 0. 21 R. 58 

Where, however, a mortgagee decree-holder erroneously applies (or, and gets an Notes ll’-18a 
attachment effected on the properties and a claim is thereupon preferred, this rule will 
apply,’ and the order on the claim will bo conclusive within the moaning of Rulo 63.* 

12. Claim to ppopevty attached in execution of rent decree.— Section 170, 

Bengal Tenancy Act (VIII of 1885), expressly provides that the provisions of the Code 
as to claim cases, i. e., Buies 58 to 63 shall not apply to a tenure or holding attached 
in execution of a decree for arrears of rent thereof. Hence, no claims or objections 
can be filed under this rule in respect of the same.^ 

The rule applies to proceedings in execution of rent decrees under the Madras 
Instates Land Act, 1908.* This Act, unlike the Bengal Tenancy Act, contains no provision 
excepting the applicability of this rulo to proceedings thereunder. 

Buies 58 to 63 of the Code are made applicable to proceedings under the Ghota 
Nagpur Tenancy Act (Bihar and Orissa Act, VI of 1920) by Section 210, sub-section (3), 
clause (b). 

12a. Property attached in exeoution of decree in favour of company in 
liquidation— Claim to such property. — Section 171 of the Companies Act of 1913 
provides that no legal proceeding can be taken without the leave of the Court against a 
company in liquidation. But this does not preclude an objection being taken under 
this rulo when property is attached in execution of a decree in favour of a company in 
liquidation.^ The reason is that in such cases it is the company that sets the law in 


(’32) AIR 1932 l4>h 618 (618). 

(’30) AIR 1930 Mad 712 (712), 

(’82) AIR 1932 Mad 716 (719). 

(’2.M AIR 1925 Nag 185 (185, (186), 

(’20) AIR 1920 Lah 214 (215). 

(’19) AIR 1919 Pat 131 (131). 

(’18) AIR 1918 i;.ah 368 (368) : 1918 Pun Ro 
No. 68. 

(’07) 4 Low Bur Rul 82 (83). 

(’85) AIR 1985 All 897 (898). 

(’8.5) AIR 1935 Lah 549 (S.'iO). 

[Sea (’34) AIR 1934 I.ah 176(176). (Oomptomiao 
docree providing forpayinont of decretal amount 
by instalments and also elating that certain 
' property should bo considered as mortgaged for 
the satisfaction of the deoreo — This does not 
mako the decree a mortgage decree.)] 

[S«« olso (’10) AIR 1916 Lah 377 (378) : 1915 
Pun Ro No. lOl.] 

2. (’87) 14 Cal 631 (633). 

3. (’36) AIR 1936 Pesh 53 (54). (Attachment 
effected though unnecessary — Objector can coma 
in under this rule.) 

(’37) AIR 1987 Lah 860 (861). 

4. (’28) AIR 1928 Mad 525 (527). 

(’16) AIR 1916 Low But 136 (137) : 8 Low Bur 
Rul 215 (F E). 

(’98-1900) 1693-1900 Low But Rul 609. 

(’32) AIR 1932 Mad 716 (719). {Quart.) 

(’87) AIR 1937 Lah 860 (361). (aIR 1915 Low 
Bur 186 relied on — Objector can sue under 

0. 21 R, 68.) 

[But MU (’02) 2 Low Bur Rul 188 (189).] 

Note 12 

1. (’26) AIR 1926 Pat 218 (214). 

(’88) AIR 1988 Pat 82 (88) : 11 Pat 790. (Bant 


decree— Objector claiming title to tenure cannot 
come under this rule.) 

(’26) AIR 1926 Pat 210 (211). 

(’29) AIR 1929 Pat 195 (196, 197). 

(’01) 28 Cal 382 (385, 386) (P B). 

(’10) 8 Ind Cas 50 (51) (Cal). 

(’06) 33 Cal .'936 (569) (P B). 

(’98) 3 Cal W N 386 (387). 

(’99) 4 Gal Vy N 732 (734). 

(’10) 7 Ind Gas 490 (491) (Gal). (l/eid,thoTonancy 
Act did not apply and therefore claim under this 
rule competent.) 

(’23) AIR 1923 Cal 715 (716). (Do. — Also that 
executing Court can enquire if property claimed 
is of the class falling under the 'I'cnancy Act.) 
(’09) 8 Ind Cas 306 (306) : 36 C.al 765, {Held 
8. 170 of the Bengal Tenancy Act did not apply 
to this case.) 

(■90) 17 Cal 390 (892) (P B). (Do.) 

(■37) AIR 1937 Pat 841 (342). 

(’.37) AIR 1937 Pat 278 (279) : 15 Pat 812, 

(’36) AIR 1936 Pat 480 (481) : 15 Pat 614. 

(See (’86) AIR 1936 Cal 279 (281, 282) : 63 Gal 
1117. ('renant transferring holding to the know- 
ledge of the landlord, during the pendency of 
the Buit — Tranefetoo not impleaded — Decree 
obtained is not a rent decree — Objection by 
transferee under this rule compotont.) 

[See also (’24) AIR 1924 All 910 (911). 

(’27) AIR 1927 Oal 381 (382).] 

2. (’28) AIR 1928 Mad 360 (360) : 51 Mad 774. 
(’82) AIR 1982 Mad 716 (718). 

Note 12u 

1. (’86) AIR 1986 Peeh 185 (186). 
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MiM motion and the person preferring the objection is merely in the position of a defendant 
XotM defending a suit. 

18. Who oan prefer claim. — All persons, who at the date of the attachment 
have some interest in or are possessed of the property attached, can prefer a claim 
under this rule^ (see Buie 69). Thus, an objection by a person who subsequent to the 
attachment purchases the property in execution of another decree is not one within 
this rule.^ The Court has, however, inherent power to deal with such an objection.^ 

In the undermentioned case,^ where certain post office cash certificates standing 
in the name of a person were attached in execution of a decree, it was held that an 
objection by the Fostmaster.General having custody of the cash certificates came 
within this rule. It has also been held that an objection taken by the Secretary of 
State for India to whom notice is issued under 0. 21 B. 48 for the attachment of the 
salary of a Government servant, comes under this rule.^ 

A co-operative society has an interest in the shares of a member as these shares 
form part of its capital. Hence, where these shares are attached in execution of a decree 
against the member, the society has locus standi to object to the attachment under this 
rule.® 

There is a difference of opinion as to whether an application by a mortgagee 
praying that the sale may be subject to his mortgage is one falling under Buie 66 or 
under this rule. See Note 2 to Buie 62. 

As to whether a usufructuary mortgagee can make a claim under this rule, see 
Eule 62, infra, 

14. Parties and representatlTes. — It has been seen in Note 46 to Section 47 
that objections to attachment raised by parties or their representatives as representing 
third parties or as trustees^ are really objections by third parties and do not fall within 
the scope of Section 47. Such objections will, therefore, have to be decided under the 
provisions of Buies 68 to 63.^ Thus, a claim by the karnavan of a Malabar tarwad 
that the whole of the tarwad property is not liable to attachment in execution of 
a personal decree against him, falls under this rule.® 

A, a Hindu debtor, dies leaving B, a daughter, and 0 a daughter’s son. A's 


Note 13 

1. (’84) AIB 1984 Fat 511 (511, 512) : 13 Pat 
765. (Where the intereat of a claimant acorued 
after the attachment which was effected, he 
cannot come under Buie 58.) 

(*38) AIB 1938 Lah 677 (678). (Occupancy rights 
of judgment-debtor attached — Landlord haa 
sufficient interest in the property to entitle him 
to prefer objection.) 

2. (’84) AIB 1984 Fat 511 (512) ; 18 Fat 765. 
(Diamissal of objection on ground of claimant 
not having any intereat in the attached pro- 
perty at the date of the attachment does not 
affect the claimant’a title as the order does not 
come under O. 21 B. 63.) 

(*85) AIB 1985 Nag 171 (172) : 81 Nag L K 801. 

(’89) AIB 1989 Lah 880 (861): 41 Fun L B 805 
(807). 

3. (’85) AIB 1985 Nag 171 (172) : 81 Nag L B 
801. 

(’89) AIB 1989 Lah 880 (881). 

4 . (’88) AIB 1988 Gal 445 (445). 


5. (’36) AIB 1986 Lah 761 (762). 

6. (’89) AIB 1989 Lah 805 (806). 

Note 14 

1. See the cam cited in Note 46 to Section 47, 

and the following cam : 

(’85) 7 All 547 (549, 550). 

(’01) 23 All 268 (265). 

(’82) 4 All 190 (192). (Decree against firm- 
Olaim by a partner that property attached ia his 
private property — Falls under this rule.) 

(’86) AIB 1986 Pat 256 (267). (Above rule not 
confined to cases where objection is made by 
shebait, mutawalli or trustee — Judgmrat- 
debtor objecting that property in his possesston 
which is attached, ia debuttar property —Objec- 
tion is within 0. 21 B. 58.) 

(’85) AIR 1985 All 897 (898). 

[See (’28) AIB 1928 All 10 (11). (Decree against 
one member of a firm and attachment — Other 
members’ olaim is one xmder this rule.)] 

2. (1900) 10 Mad L Jour 85 (80). 

(’16) AIB 1916 Mad 789 (780). 
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creditor sues C alone and obtains a decree against A*s assets in his hands. In execution 0.21 R«S8 

of the decree, property in the bands of B (the daughter) is attached as being the assets Notes 14^7 

of the deceased. B objects on the ground that the property is her personal property 

and does not form part of the assets of the deceased. It was held that B*s objection was 

one by a stranger and as such came within this rule and not under Section il? See 

also Notes 45 and 46 to Section 47. 

15. Trustees and shebaits. — On the same principle as discussed in Note 14 
above, a personal decree against a trustee or shebait does not estop him from assorting 
the claim of the beneficiary or of the charitable institution under this rule when the 
latter’s property is attached in execution.^ Thus where A, in execution of a decree for 
money against B personally, attaches and proceeds to sell property of which B alleges 
that he is in possession, not in his own right but as shebait of a deity to whom the 
property has been dedicated, B*s claim will fall under this rule.^ 

See also Note 46 to Section 47 and the cases cited therein. 

16. Claim by Offloial Receiver or Official AsBignee. — If the vesting order 
takes place before attachment, the Official Receiver can prefer a claim under this rulo.^ 

But if the vesting order is subsequent to the attachment, then the claim of the 
Official Recievor does not fall under this rule, but is a statutory claim under Section 61 
of the Provincial Insolvency Act which should be dealt with under Section 151 of the 
Code. Articles 11 and 13, Limitation Act, do not apply to the latter class of cases.^ 

See also Note 23 to Section 47. 


17. Claima by third persons* — The procedure under this rule applies, as 
has been seen in Note 1 ante, only to claims of third i)erson8.^ Pending suit by a 
creditor against his debtor’s estate, the Administrator-General was authorized to collect 
the debts due to the deceased debtor. The creditor on obtaining decree in his suit 


[See however (’04) 14 Mad L Jour 137 (138).] 

3. (’32) AIR 1932 All 203 (264). 

[See also (’38) AIR 1938 Nag 321 (322). 

(Decree against eons as legal representatives of 
the deceased — Widow not impleaded — Objec- 
tion by widow.)] 

Note 15 

1. (’13) 21 Ind Gas 748 (748) (Mad). 

•(’88) 15 Cal 329 (340) : 15 Ind App 1 (PC). 

(’04) 28 Bom 458 (460). 

(19) AIR 1919 Gal 245 (246, 247) : 46 Gal 877. 

(’15) AIR 1915 Gal 275 (276). 

(’15) AIK 1915 Gal 327 (829, 880) : 42 Gal 440. 

(‘98) 1 Oudh Gas Supp 11 (12. 13). 

(’36) AIR 1936 Rang 403 (404). (But it is not 
open to him in his capacity as trustee to 
question authority of pleader for himself in his 
personal capacity to consent to attachment.) 

also (’74) 22 Suth W R 392 (893). 

(’93) 1898 All W N 67 (68). 

(’91) 1891 Bom P J 207 (208).] 

[But tee (’04) 8 Gal W N 858 (854).] 

2. (’ll) 12 Ind Gas 168 (164) : 89 Cal 298 (PB). 

Note 16 

h (*36) AIR 1986 Gal 678 (574) : I L R (1987) 
1 Gal 264. (Official Receiver not representative 
of insolvent judgment-debtor.) 

(’35) AIR 1985 Mad 151 (152) : 56 Mad 408. (In 
such cases Official Receiver does not act as 
representative of Judgment-debtor but of the 


creditors.) 

(’36) AIR 1936 Sind 2 (3) ; 30 Sind L R 288. 
(Receiver notarepresontative of judgment-debtor 
— Objection does not fall under Section 47.) 

[See also (*38) AIR 1988 Rang 319 (320). (Objec- 
tion by receiver in administration suit falls 
under this rule.)] 

2. (’22) AIR 1922 Mad 189 (190, 191); 45 Mad 70. 
See also the following cases : 

(’85) 7 All 762 (756). 

I ’96) 21 Bom 205 (216). 

I *96) 20 Bom 403 (406). 

I *01 29 Cal 428 (432) (FB). 

I ’01 28 Cal 419 (421). 

I ’08) 31 Mad 847 (349). 

I ’97) 1897 Pun Re No. 57, p. 262. 

(’85) AIR 1985 Mad 161 (162) : 58 Mad 403. 
(Application by Official Receiver to stay execu- 
tion proceedings — Whether he is representative 
within S. 47 depends on nature of proceedings — 
If he applies for release of attachment on 
ground that property of insolvent has vested in 
him, S. 47 does not apply — It is claim under 
0. 21 R. 58 and as such order on such applica- 
tion is not appealable.) 

Note 17 

1. (’86) 7 All 866 (866). 

(•92) 16 Bom 700(702). (As to form of application 
under the old Oode.) 

[See 2 Ind Jur (N 8) 339.] 
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0»21 R.08 attached a debt due to the deceased. It viaa held that the Administrator-General ms 
BotM 17^20 entitled to make a claim under this rule and have the attachment raised.^ 

See also Note 13 above. 


18. Claims by transferee of property from the Jadgment-debtor. — A 

transferee of property attached in execution of a decree is entitled to object under this 
rule to the attachment made subsequent to his transfer.^ A simple mortgagee can also 
prefer a claim under this rule.^ See also Notes under Rule 62. 

19. Assignee of decree from the judgment-debtor. — The transferee of a 
decree from the judgment-debtor can put in an application under this rule to romovo 
an attachment of the decree made subsequent to the transfer.^ 

19a. Objection by tenant of judgment-debtor. — See Notes to 0 . 21 B.61. 

20. ‘‘Shall proceed to investigate the claim.” — It is the duty of the Court 
to investigate a claim preferred to it under this rule/ unless it sees reason to reject it 
on the ground of delay. It ought not, without investigation, simply notify the claim 
in the sale proclamation,^ although if the Court does pass such an order, it is not 
invalid and will l)e conclusive until set aside by a suit under Rule 63.^ Similarly, the 
Court should not reject a claim without investigation merely on the ground that the 
question of possession or title is doubtful or complicated.^ In the undermentioned case,^ 
it was held by the Madras High Court that an order for merely notifying a claim does 
not preclude the executing Court from subsequently investigating the claim on the 
merits. *860 also Note 5 to Order 21 Rule 63. 

As pointed out by Lord Hobhouse in delivering the judgment of the Board 
in Sardhari Lai v. Ambika Prasad^ : 

“ The Code does not prescribe the extent to which the investigation should go; and though in 
some cases it may be very proper that there should be as full an investigation as if a suit were 
instituted for the very purpose of trying the question, in other cases it may also bo the most 
prudent and proper course to deliver an opinion on such facts as are before the Subordinate 
Judge at the time, leaving the aggrieved party to bring the suit which the law allows to him." 


2. (*99) 28 Bom 428 (489). 

Note 18 

1. (’26) AIR 1926 All 244 (245). 

(*G7) 8 Suth W R 378 (379). 

(’17) AIR 1917 Mad 4 (5). (Attachment of pro- 
perty subject to a contract of sale.) 

(’12) 13 Ind Cas 663 (564) (Lah). 

(’30) AIR 1930 Pat 890 (391). 

('ll) 9 Ind Cas 194 (194) (Cal). (Purchaser after 
attachment cannot claim under this rule.) 

(’39) AIR 1939 All 264 (267) : I L R (1939) All 
854. (Transfer made after the order for attach- 
ment but before attachment was actually eflected 
— Objection by transferee is under this rule and 
not under S. 47.) 

[See (’39) AIR 1939 Nag 183 (186): I LR (1939) 
Nag HQ. (Transferee subsequent to attachment 
cannot claim under this rule, he being bound 
by decree and being thus a 'representative' of a 
party to the suit.)] 

2. (’18) AIR 1918 Mad 1054 (1054). 

(’27) AIR 1927 All 593 (595) : 49 All 903. 

Note 19 

1. (’28) AIR 1928 Rang 25 (26): 5 Rang 595. 
(1900) 10 Mad L Jour 116 (117). 

Note 20 

1. (’67) 8 Suth W R 26 (27). 

(’88). AIR 1988 Lah 421 (421). (Gourt should not 


allow claim hastily without investigation.) 

(1865) 4 Suth W R 35 (35). 

(’35) AIR 1935 All 183 (185). (Court cannot shut 
out any party from producing evidence.) 

(’35) AIR 1935 Rang 207 (208). (Claimant setting 
up mortgage — Executing Court should inquire 
into existence and genuineness of mortgage— 
Merely leaving it to bailiff to make intimation 
to bidders that there was a claim of mortgage is 
not enough.) 

[See also ('82) AIR 1932 Bom 210 (212). 

(’83) AIR 1983 All 135(135). (Attachment under 
S. 886, Or. P. G., and claim to property — 
Government rules providing for inquiry as in 
Rr. 58 to 61 of C. P. 0. — Magistrate is under 
a duty to investigate claim.)] 

2. (’19) AIR 1919 Mad 788 (748) : 41 Mad 985 
(FB). (Per Soshagiri Ayyar, J.) 

(’24) AIR 1924 Mad 147 (148). (AIR 1919 Mad 
788 (FB), Followed.) 

(’26) AIR 1926 Mad 216 (217). 

(’23) AIR 1928 Mad 295 (295). 

3. (’19) AIR 1919 Mad 788 (742) ; 41 Mad 985 
(FB). 

(’25) AIR 1925 Mad 868 (869). 

4 . (’14) AIR 1914 Lah 508 (509). 

5. (’85) AIR 1985 Mad 1015 (1017). 

6. (’88) 15 Gal 521 (526) : 15 Ind App 128 (FO). 
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It is not possible to define the amount of enquiry which constitutes an 
investigation. If the order purports to doal with the merits it must taken that 
there has been an investigation.^ 

What is to bo investigated is indicated by the next three following rules, viz,, 
Rules 69 to 6J.. The question to be decided is, whether on the date of the attachment 
the judgment-debtor or the objector was in possession and where the Court is satisfied 
that the property was in the possession of the objector, it must be found whether he 
held it on his own account or in trust for the judgment-debtor.^ The sole question to 
be investigated is, thus, one of possession.® Questions of legal right and title are not 
relevant, except so far as they may affect the decision as to whether the possession is 
on account of or in trust for the judgment-debtor or some other person.^® To that 
extent the title may be part of the enquiry. But ultimate questions of trust, or 
complicated questions like the henami nature of a transaction,^^ are not within the 
scope of the enquiry and are not intended to bo gone into. As pointed out by Mr. 
Justice Sadasiva Ayyar in Ramamami Ghetty v. Mallappa ^^ : 

“In summary proceedings held in accordance with certain statutory ijrovisions intended (or 
speedy disposal of ‘emergent* disputes, the Court may be prohibited from going into complicated 
questions of title or investigating complicated questions like fraud, trust and so on, while giving 
the party defeated in the summary enquiry, the right to have the whole matter and all the 
que.stions which are in dispute fully investigated in an ordinary regular suit. . . . The Court is 
bound to order the release of an attached property if it finds possession in the claimant on his 
own account, even if there is title and disposing power remaining in the judgment-debtor 

The High Court of Allahabad^^ has however held that it cannot be said that tho 
Court acts without jurisdiction if it does not go into the question Dispossession but 
decides the claim on somo other basis. Similarly, whoro the claimant adduced no 


7. (’Of)) 29 Mad 225 (227). 

(’17) AlU 1917 Oudh 99 (101): 19 Oudh Cas 867, 
(Order passed on a perfunctory investigation is 
an oporative order.) 

8. (’29) AIR 1929 Pat 273 (274). 

(•20) AIR 1920 Mad 748 (763) : 43 Mad 700 (FB). 
(’39) AIR 1989 All 117 (119). 

(’35) AIR 1935 Pat 2C7 (208). (For this purpose, 
it is often necessary to go into the question if 
objector’s possession was tho result of a purchase 
* and whether tho purchase was benami pur- 
chase or not.) 

9. (’31) AIR 1931 liah 666 (666). 

(’02) 29 Cal 643 (646). 

(’15) AIR 1915 Cal 116 (117). 

(’28) AIR 1928 Mad 163 (163). 

(’27) AIR 1927 Nag 286 (288). 

(’29) AIR 1929 Nag 66 (67). 

(’26) AIR 1926 Nag 197 (198). 

(’22) AIR 1922 Low Bur 16 (16). (Court should 
uot go into the question whether possession is 
fraudulent or void.) 

(’07) 4 Low But Eul 289 (290). 

(’71) 16 Suth W R 119 (120). 

(’74) 21 Suth W R 66 (66). 

(’27) AIR 1927 Sind 114 (115). (To some extent 
title may be enquired into.) 

(’87) AIR 1937 Cal 689 (641). 

(’39) AIR 1989 All 117 (119). (Court is ineompe- 
tent to consider and decide the question of title.) 
[See (’86) AIR 1986 Rang 161 (163) .] 

[See aleo (’96) 9 0 P L R 118 (116).] 


10. (1900 02) 1 Ix)w Bur Rul 180 (181, 182). 

(’97) 1 Cal W N 017 (622). 

(’36) AIR 1930 Bang 306 (307) : 14 Ihing 516. 
(Sale deed in favour of claimant appearing on 
the face of it to be invalid — Enquiry into title 
necessary.) 

’87) 1937 Mad W N 820 (320). 

’30) AIR 1930 Rang 395 (396). (If necessary. 
Court can go into question of validity of rogis- 
terod or otW document.) 

(’84) AIR 1984 Kang 212 (213). 

(’35) AIR 1935 Pat 267 (268). (Possession of 
claimant as a result ol purchase from judgment- 
debtor — Inquiry whether purchase is benami 
or not is often necessary.) 

[See also (’36) AIR 1936 Sind 208 (209). (Exa- 
cution of mortgage decree — Partition in mort- 
gagor’s family — Question whethor partition is 
Iona fide or collusive cannot be gone into in 
execution proceedings — But partition can bo 
notified in sale proclamation.)] 

11. (’24) AIR 1924 Cal 744 (748) : 51 Cal 548. 
(’87) 14 Cal 617 (620). 

12. (’24) AIR 1924 Pat 606 (507). 

(’29) AIR 1929 Pat 273 (274). 

(’86) AIR 1936 Bom 160 (1621 : 60 Bom 226. 
[But see (’73) 20 Suth W B 202 (202).] 

13. (’20) AIR 1920 Mod 748 (756) : 43 Mad 760. 
(FB). 

[See also (’02) 29 Cal 648 (546). (Observations 
to tho same effect.)] 

14. (’IS) 14 Ind Cos 790 (793) ; 84 All 865. 


0.21 B.5r 
Note 20j 
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0.81 R .88 evid ence as to possession,’* or where the title of the claimant had been expressly 
HotsiSOHiS negatived in a prior litigation to which he was a party, it was held that the Court 
rightly decided the claim on the basis of title alone. 

21. PrOYieo. — If the Court is of opinion that the application preferred under 
this rule has been designedly or unnecessarily delayed, it can refuse to investigate it. 
But the Court cannot dismiss a claim petition under this rule on the ground of delay, 
without giving an opportunity to the claimant or his counsel to explain the delay and 
without considering the explanation that might be so offered.^ If the Court does 
entertain the claim and investigate the same, it is bound to pass an order under 
Buie 60 or Buie 61. A dismissal on the ground of delay after investigation is illegal.^ 

It has been held that an order rejecting a claim on the ground of delay has also 
to be set aside by a regular suit within one year from the date of the order. Otherwise, 
the order is conclusive within the meaning of Buie 63.^ But there is a conflict of 
decisions as to whether an order passed without investigation falls under Buie 63. See 
Note 5 to Buie 63. 

In the case of an attachment before judgment, a claim or objection under this 
rule need not be preferred before a decree is passed in the suit ; a claim or objection 
preferred within a reasonable time after an application for execution is made by the 
decree-holder cannot be considered to be unnecessarily delayed.^ 


22. DiBmifisal for default. — See Note 4 to Buie 63. 


22a. Reference to arbitration. — An objection under this rule is a proceeding 
in execution. Hence, Section 141 of the Oode does not apply to such an objection. 
Consequently, Skchedule II of the Oode also does not apply to such an objection and so, 
the Court has no power to refer it to arbitration.^ 

22b. Transfer of proceedings under this Rule. — An objection under this 
rule can only be decided by the executing Court. Hence, a transfer to another Court 
of such an objection alone without transferring the execution proceedings also is not 
iiccording to law.^ 

23. Effect of order — Res judicata. — An order passed on a claim petition 
disallowing the claim bars, on general principles of res judicata, a fresh application on 
the same grounds^ and is conclusive between the parties, subject to the result of suit 
contemplated by Buie 63. On the same principle a defeated claimant is not entitled to . 
apply under 0. 21 E. 100 infra, the reason being that the scope of an enquiry under 
Buie 100 is the same as that of an enquiry under this rule.^ So also, where a claim 


15. (’17) AIR 1917 Mad 311 (811). 

16. (’17) AIR 1917 Low Bur 79 (80). 

Note 21 

1. (’33) AIR 1988 All 751 (751). 

(’37) AIR 1937 Oudh 268 (269) : 18 Luck 111. 

2. (’18) AIR 1918 Upp Bur 32 (82) : 2 Upp Bur 
Rul 136. 

(’17) AIR 1917 Cal 9 (10). (ProviBO applies even 
to cases where Court has become pOBsessed of 
the property attached by usurpation of autho- 
rity.) 

3. I ’28) AIR 1928 Mad 525 (526). 

<’88) AIR 1988 Bom 190 (191). 

(’85) AIR 1985 Pat 122 (128). 

(’85) AIR 1985 Gal 500 (601). 

4. (’67) AIR 1987 Pat 245 (245, 246). 

(’85) AIR 1985 Nag 222 (228, 224) : 81 Nag L R 
426. 


Note 22a 

1. (’36) AIR 1986 All 878 (380) : 58 All 797. 

Note 22b 

I. (’88) AIR 1988 Lah 9S (96). 

Note 23 

1. See Section 11 Note 28 foot-note 7. 

(’70) 14 Suth W B 144 (146). 

[Sm alto (’88) AIR 1988 Cal 288 (284). (Unsuc- 
ceesful daimant under B. 68 not competent to 
apply under B. 100 without a suit undetB.68.)] 

2. (’88) AIR 1988 Cal 288 (284). 

(’86) AIR 1986 Pat 122 (128). 

(’86) 168 Ind Cae 898 (898) (Fat). 

[See aim (’84) AIR 1984 Lah 198 (194). (Peti- 
tioner’s father’s claim under this rule diiunl.' 
sed and order becoming conolnsiye~-^ 
object under R. 97.)] 
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under this rule is rejected, the claimant cannot raise the same question by way of 
defence to a suit for possession by the auction-purchaser.* 

But the order imssed in a claim proceeding is only quoad the particular 
claimant or the particular property attached and cannot be regarded as a general 
decision enuring to the benefit of others who are not parties thereto.'*' Thus, an order 
in favour of one of several decree- holders disallowing a claim cannot bo availed of in 
favour of the other decree-holders who are not parties to the claim.® A in executing a 
decree against B attaches certain properties and G prefers a claim thereto. G's claim is 
dismissed and he does not file a suit under Eule 63. A purchases the property in court- 
auction in execution of his decree and gets delivery of possession by dispossessing D, 
who is a hona fide court-auction-purchaser of G*s interest in execution of a decree 
against him. D is not barred from applying under Eule 101 for restoration of possession 
of which ho was dispossessed, by reason of the fact that G became concluded by the 
order against him in his application under this rule.® But, where a claim under this 
rule has been disallowed and the order disallowing the claim has not been set aside by 
a suit under Eule 63, it has been held that a person holding a decree against the 
defeated claimant and seeking to attach the property in execution of his decree will be 
bound by the previous order dismissing the claim of his judgment-debtor.^ Whore a 
claim is preferred by the manager of the Court of Wards on behalf of a minor ward 
without the sanction of the Court of Wards, the order disallowing the claim is not 
binding on the minor ward.® 

In execution of a decree by A against B, G prefers a claim on the basis of a 
transfer of the property (which has been attached) in his favour by the judgment- 
debtor. The claim is upheld. A does not get the order upholding the claim set aside by 
a suit under Eule 63. Then B is declared an insolvent and in the insolvency proceed- 
ings, A applies for the annulment of the transfer in favour of G, The application is not 
barred. The reason is that in the execution proceedings A was acting on his own behalf, 
but in the insolvency proceedings he acts in a representative capacity on behalf of all 
the creditors of the insolvent generally.® 

Where on a claim by a third party that he is the owner of a property attached 
in execution of a decree against another, the attachment is set aside on that ground, 
the decision that the third party is the owner of the property is not binding on the 
judgment-debtor. But, if the judgment-debtor has appeared and opposed the claim 
and the matter is decided, the decision may be binding on him.^® 


3. (’35) AIR 1986 Gal 500 (602). (Claimant as- 
serting his own title to the property — Claim 
dismissed — Suit for poBsession by auotion-pur- 
chaser — Defence by defeated claimant on same 
ground is barred.) 

(’35) AIR 1986 Bang 161 (162). 

[See however (’89) AIR 1989 Mad 466 (461) : 
I L R (1989) Mad 808 (SB). (Though dismissal 
of claim is based on finding that claimant was 
not in possession of the attached property, 
adverse possession from before attachment can 
be relied on by claimant when ho is sued for 
possession by auction-purchaser.)] 

4. (’67) 8 Suth W R 27 (28). 

(’74) 21 Suth W R 230 (231). 

'66) 6 Suth W R 167 (167). 

(’02)25 Mad 721 (723). 


(’92) 15 Mad 477 (479). 

5. (’96) 18 All 418 (418). 

[See also (’89) AIR 1989 Mad 466 (460) : I L R 
(1989) Mad 808 (S B). (A getting decree against 
B and attaching property — C claiming such 
property^Claim ^sallowed— Subsequently A's 
decree satisfied otherwise — D, another decree- 
holder of B, attaching same property— Previous 
order disallowing C’s claim is not conclusive so 
as to preclude S from preferring claim under 
this rule again.)] 

6 . (’27) AIR 1927 Cal 889 (840). 

7. (’86) AIR 1936 All 722 (723). (A I R 1936 All 
888, Relied on.) 

8. (’99) 27 Gal 242 (262, 268). 

9. (’86) AIR 1986 Mad 670 (671). 

10. (’89) AIR 1989 All 728 (729). 

30P0. 136. 


0.21 R.68 
Note 2a 
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0i21 R.S8 28a. Proolamation of sale pending olaim petition. — A Oonrt cannot order 

Notes 28a-85 the issue of a proclamation of sale while a olaim petition is pending.^ 

29. Appeal. — No appeal lies against an order allowing or rejecting a claim 
under this rule. The order is conclusive subject to the result of the suit contemplated by 
Rule 63.^ Under the special provisions of the Agra Tenancy Act, 1926, such an order 
passed by an Assistant Collector, Second Class is, however, appealable to the Collector, 
but the party aggrieved by the appellate order of the Collector is not barred from filing 
a suit under 0. 21 R. 63.^ There is a conflict of opinion as to whether an order dis- 
missing a claim petition is a "judgment” within the meaning of Clause 15 of the Letters 
Patent and is appealable as such. According to the High Court of Madras^ it is a 
"judgment” and is appealable as such, and the period of limitation for the suit under 
Rule 63 runs from the date of the appellate order. The High Court of Rangoon* has, oir 
the other hand, held that the refusal of the summary remedy under 0. 21 R. 58 
leaves open the right of bringing a regular suit and have the question finally decided, 
and that it cannot therefore be a "judgment” within the meaning of Clause 13 of tho 
Letters Patent (Rangoon). The High Court of Calcutta® has held, without deciding 
whether the order is a "judgment” or not, that the concluding words of Rule 63 infra 
preclude an appeal from the order. 

Where the claim is one coming under Section 47, tho order passed thereon is a 
decree and is appealable even though tho objection was misdescribed as one under 

0. 21 R. 58 and the Court acting under a misconception dealt with it as such.® 

25. RoYision. — See Notes 8, 11 and 23 to Section 115 ante and the cases cited 

below.^ 


Note 23a 

1. (*40) AIR 1940 Mad 6 (7): 1939 Mad W N 776 
(776). 

Note 24 

1. (’23) AIR 1923 Al] 292 (292). 

(’32) AIR 1932 All 263 (264). 

(’82) 4 All 190 (191, 192). 

(’80) 2 All 752 (753). 

(’86) 1886 All W N 39 (40). 

(’88) 1888 All W N 77 (78). 

(’04) 28 Bom 458 (460). 

(1900) 2 Bom L R 241 (242). 

(’81) 7 Cal 403 (405). 

(’02) G Cal W N G3 (65). 

(’71) 12 Suth W R 333 (333, 334). 

(’71) 15 Suth W R 339 (339). 

(’67) 8 Suth W R 304 (306). 

(’66) 6 Suth W R Misc 61 (62). 

(’73) 19 Suth W R 97 (98). 

(’73) 20 Suth W R 90 (90). 

(’74) 21 Suth W R 365 (366). 

(’66) 1866 Pun Re No. 9. 

(’23) AIR 1923 Rang 195 (196) : 1 Rang 276. 

(*17) AIR 1917 Mad 664 (665). 

(’16) AIR 1916 All 341 (341) : 38 Al) 637. 

(’18) AIR 1918 Mad 1140 (1140). 

(’35) AIR 1935 Mad 151 (152): 68 Mad 403. (No 
appeal lies even though the application is headed 
as one under S. 47.) 

(’36) AIR 1936 Lah 830 (881). 

(’36) AIR 1936 Sind 2 (2) : 80 Sind L R 288. 

(’37) AIR 1987 Pat 341 (848). 

2, (’82) AIR 1982 All 602 (608) < 64 All 767. 


3. (’02) 26 Mad 665 (569). 

(’16) AIR 1916 Mad 883 (884): 89 Mad 1196. 

Note, Tho corresponding Clause in the LottcrA 
Patent for the High Courts at Lahore and Patna 
is Clause 10 and that for Rangoon is Clause 13. 

4. (’27) AIR 1927 Rang 287 (287) : 6 Rang 881. 

5. (’38) AIR 1938 Cal 716 (716) : 60 Cal 914. 

6. (’32) AIR 1932 Lah 876 (877). 

’35) AIR 1935 All 183 (185). 

’34) AIR 1984 Mad 485(435): 57 Mad 822. (Claim 
under 0. 21 R. 58 by party to suit and by non- 
party — Former must appeal under S. 47 and 
latter sue under 0. 21 R. 63.) 

(’39) AIK 1989 Lah 207 (208). (Person added as 
party to suit but against whom no relief is claimed 
IB 'party’ within S. 47 and objection by him is 
one under Section 47.) 

(’85) AIR 1936 Mad 923 (924). (Separate suit to 
question order deciding objection is barred — 
!^medy is by way of appeal.) 

(’29) AIR 1929 Pat 141 (144) ; 8 Pat 717. (Do.) 
(’29) AIR 1929 Pat 472 (472). (Objection by de- 
fendant against whom suit was dismissed comes 
under Section 47.) 

Note 25 

1. (’87) 9 All 282 (288, 284). (Refusal to entertaiu 
claim— Revision lies.) 

(’83) AIR 1933 All 761 (761). (Dismissal of claim 
on the ground of delay without glvixig oppor- 
tunity to claimants to explain delay--Gourt acts 
with material irregularity.) 

(’86) AIR 1986 All 843 (846). (Court disallowN 
decree-holder’s prayer to attot^ prbpertyof jtmg* 
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R. 59. [S* 279.] The claimant or objector must adduce 0.21 R. 
Evidence to be ad- evidence to show that at the date of the attach- 
duced by claimant. interest in, or was possessed of, 

the property attached. 

Local Amendment 

PATNA 

Substitute the following for Eulo 59 : 

“59. The claimant or objector must adduce evidence to show that at the date 
of the decree or of the attachment, as the case may be, ho had some interest in, or was 
possessed of, the property in question.*' 


Synopsis 


1. The claimant or objector mutt 

adduce evidence. 

2. **Some interest.** 


3. **Or was possessed of.*’ 

4. Limits of enquiry under Rules 59 to 

61. Sco Noto 20 to Eulo 58. 


1. The claimant or objector must adduce evidence. — The burden is on the 
claimant to prove that on the date of the attachment he was in possession of the 
property attached.^ If ho proves that, then the burden of proving that ho is not the 
owner or holds it in trust for the judgment-debtor is upon the decree- holder.^ 


2. *'Some interest.’* — The claimant may raise an objection not only on the 
ground that he is in possession of the property attached but also on the ground that 
ho has some interest in the property.^ A beneficial interest is as much an interest 
within the meaning of the rule as a legal interest in the property attached.® The Upper 
Burma Judicial Commissioner's Court® has hold that a mortgagor without possession 
can prefer a claim on the ground that his interest in the property, viz,^ the equity of 


Tnont>dobtor ■without adequate reasons by allow- 
ing objections of third party l^efore attachment 
is effected — High Court should interfere in 
revision.) 

(’83) AIR 1933 Lah 421 (421). (Allowing claim 
without investigation — Revision will lie.) 

(’33) AIR 1933 Pat 158 (159). 

(’33) AIR 1933 Rang 259 (260). (Wrong order on 
claim petition — There can be no defence to suit 
under Rule 63— In such a case High Court may 
interfere in revision.) 

(’29) AIR 1929 Pat 751 (752) : 9 Pat 647. (Not 
deciding question of possession — Revision lies.) 
(’34) AIR 1934 Lah 176 (176). (Objection rejected 
treating the decree wrongly as a mortgage decree 
— Revision lies.) 

(’36) AIR 1936 Lah 761 (762). (Revision does not 
lie.) 

(’37) AIR 1937 Oudh 268 (269): 13 Luck 111. (No 
opportunity given to explain delay — Revision 
lies.) 

(’34) AIR 1934 Rang 280 (280). (No revision lies 
as unsuccessful party can bring a suit.) 

(’39) AIR 1939 All 117 (120). (Court ignoring the 
question of actual possession and rejecting objec- 
tion solely on the ground of want of title — Revi- 
sion lies.) 

(’86) AIA 1986 Rang 806 (808) : 14 Bang 616. 
(Failure to make enquiry into the question of 


title when it was necessary — llevision lies.) 

(■36) AIK 1936 Sind 2 (3); 80 Sind h R 288. (Ro. 

nwidy by way of suit oi)cn — No revision lies.) 
(•88) AIR 1938 Rang 319 (320). (No revision lies 
against order under rule as another remedy, uw., 
by suit, i.s available to sot a.sido .such order.) 

(•34) AIR 1934 Rang 212 (213). (Romody by suit 
open — Interference in revision held unnecessary.) 
[See (’71) 15 Suth W R 163 (164). 

(■75) 24 Suth W B 422 (423). 

(•72) 17 Suth W R 74 (74).] 

Order 21 Rule 59 — Note 1 
h (’69) 2 Beng L R 91(102) (FB). (Per Peacock, 

(’88) AIR 1933 Oudh 473 (474). 

(’35) AIR 1935 Pat 31 (31) : 11 Pat 690. 

(’05) 4 Ijow Bur Rul 228 (229). 

(’37) AIR 1937 Cal C39 (640). 

2. (’08) 2 Low Bur Rul 152 (155, 158). 

(’33) AIR 1933 Oudh 473 (474). 

(’37) AIR 1937 Cal 039 (640). 

Note 2 

1. (’12) 14 Ind Cas 790 (792) : 84 All 365. 

(’91) 18 Cal 290 (296). 

2. (’02) 25 Mad 655 (060). 

(’36) AIR 1935 Mad 193 (194). (lutercst is not 
necessarily interest in land — Person is entitled 
under a contract to sell in favour of claimant.) 

3. (’11)10 Ind Oae 994 (996) : 1 Upp Bur Rul 76. 
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0.21 R.69 
Notes 2-4 


0.21 R.60 


redemption oannot be attached and sold in execution of a decree against the mortgagee 
in possession. 

The rule does not moan that if the claimant establishes that he has some 
interest in the property he is entitled to succeed irrespective of the question of 
possession ; nor does it imply that if he fails to establish the particular interest he seU 
up, his claim must be disallowed irrespective of the question of possession. In each of 
the cases mentioned in llules GO and 61, the Court must determine the question of 
possession of the judgment-debtor and cannot base its decision merely on the question 
of validity of the claim or of title to the attached property. The expression “soino 
interest" means such interest as would render the possession of the judgment-debtor, 
possession, not on his account, but on account of or in trust for the claimant.^ 

X advances money to A in order that A may advance it to B and B executes a 
mortgage in favour of A for the money. A then sues B on the mortgage and gets a 
decree. X has no interest in the decree and is therefore not entitled to object to the 
attachment of the decree.® 

An attachment of property does not by itself create any interest in the property 
in favour of the person at whose instance the attachment is made. Hence, the mere 
fact that a person has already attached the property will not entitle him to raise an 
objection under this rule.® 

See also Note 13 to Order 21 Buie 68. 

*8. ‘'Op was posseSBed of.” — These words are not restricted merely to 
tangible or physical possession but include constructive possession and possession in 
law of debts and other intangible property.^ 

4. Limits of enquiry under Rules 69 to 61. — See Note 20 to Buie 58. 


R. 60. [S* 280.] Where upon the said investigation the 
Release of property Court is satisfied that for the reason stated in the 
from atuckment claim or objection such property was not, when 

attached, in the possession of the judgment-debtor or of some person 
in trust for him, or in the occupancy of a tenant or other person 
paying rent to him, or that, being in the possession of the judgment- 
debtor at such time, it was so in his possession, not on his own 
account or as his own property, but on account of or in trust for 
some other person, or partly on his own account and partly on 


4 . (’16) AIR 1916 Cal 116 (117). 

(’83) AIR 1938 Nag 297 (298), (Claimant claim- 
ing title adversely to jadgment-debtor, but not 
in possession at the date of attachment-— ^ far 
as this rule is concerned he has no interest in 
the property.) 

(’97) 1 Cal W N 617 (622). 

5. (’87) AIR 1987 Nag 80 (80) : I L B (1987) Nag 
82, (If X advances money to A fn order that A 


may advance it to B, X does not thereby obtain 
any rights in the bond that may be executed by 
B in favour of A.) 

6. (*85) AIR 1986 Nag 171 (172) ; 81 Nag LB 
801. 

Notes 

I. (’04) 27 Mad 67 (70) (FB). 

(’07) 4 Low Bur Rul 269 (2W). 
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account of some other person, the Court shall make an order releasing 
the property, wholly or to such extent as it thinks fit, from 
attachment. 

[1877, S. 280; 1859, S. 220. See S. 63.] 


Local Amendment 

PATNA 

Substitute the following for Rule 60 : 

“60. Where upon the said investigation the Court is satisfied that for the 
reasons stated in the claim or objection such property was not, at the date of the 
decree, or when attached, as the case may be, in the possession of the judgment- debtor 
or of some person in trust for him, or in the occupancy of a tenant or other person 
paying rent to him, or that, being in the possession of the judgment-debtor at such 
time, it was so in his possession, not on his own account or as his own property, but 
on account of or in trust for some other person, or partly on his own account and partly 
on account of some other person, the Court shall make an order releasing the property, 
wholly or to such extent as it thinks fit, from the execution proceedings, or from 
altachmont. 


Where the property has been sold, such order shall have the ofifoct of sotting 
aside the sale ; and if it has been purchased by a third party in good faith, the Court 
may make such order for his compensation by the decree- holder or objector, to an 
extent not exceeding 12i per cent, of the purchase price, as it thinks fit.’* 


Synopsis 


1. Release of property from attachment — 

General. 

2. Property in poMestion of third person. 

3. Property in possession of judgment-debtor. 


4. Partly on his own account and partly on 
account of some other person. 

5. Effect of an order of release. 

6. Appeal. 

' 7. Revision. See Note 25 to Rule 58 . 


1. Release of property from attachment — General. — A release from 
attachment can be made under this rule, only if the conditions prescribed in this rule 
are satisfied, namely — 

(1) That the property was not, when attached, in the possession of the judgment- 

debtor or of some person in trust for him or in the occupancy of a tenant 
paying rent to him. 

(2) That the property being in the possession of the judgment-debtor at such 

time, it was so, not on his own account or as his own property, but on 
account of, or in trust for, some other person, viz.^ the claimant. 

.(3) That the property was in possession of the judgment-debtor partly on his 
own account and partly on account of some other person.^ 

In the last case, the release is to be ordered to the extent to which the possession 
of the claimant is established.^ In such a case the Court should define the share of the 
judgment-debtor and that of the claimant and sell only the former.® 


Order 21 Rule 60 — Note 1 

1. (‘06) 8 Bom L R 794 (797). 

(’28) AIK 1928 All 668 (669). 

(’18) AIR 1918 Low Bur 82 (82). (Extent of 
enquiry into title laid down.) 

(’97) 24 Oal 663 (666). 

2. (’70) 18 Suth W H 68 (66, 67) (P B). 

(’97) 24 Oal 668 (666). 


(’87) 12 Bom 231 (286). 

[S«e alto (’82) AIK 1982 Bom 210 (212). (tin. 
divided interest of a member of a joint family 
attached during pendency of portilioti suit — 
Pinal decree for partition passed subsoquentiy 
—Court must take notice of partition and pro- 
claim for sale asoertained sharoof the member.)] 

3. (’06) 27 All 464 (466). 


0.21 R.60 
Note 1 
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0.21 R.60 
Notes 1-4 


An order of release should be unconditional.* It has been held by High Court 
of Patna in the undonnentioned case*^ that the Court has, apart from this rule, an 
inherent power to release property from illegal attachment in proper cases. 

But tho rule expressly recognizes a release (from attachment) to a limited extent. 
Thus, where tho claimant only claims a life-interest in the property attached, tho 
Court can release tho property to the extent necessary to give effect to the right 
claimed, by directing that the property was liable to bo sold subject to the life-interest 
of tho claimant.® 


2. Property in possession of third person. — If it is found that the claimant 
was in possession and that such possession was on his own account, the claimant is 
entitled to an order of release under this rule,^ notwithstanding the fact that the 
judgment-debtor may have some beneficial interest ^n, or title over, the property.? 
Thus, in a case where the wife of the debtor claimed the Government securities 
attached by tho creditor and proved that they were in her name, that she dealt with 
them as owner and that she had separate properties of her own, it was hold that the 
claim should not be dismissed on the mere suspicion that she might bo holding it for 
the benefit of her husband.® 


3. Property in possession of judgment-debtor. — If the property is found 
to be in the possession of the judgment-debtor, then the attachment should continue 
unless it is established that such possession was on account of, or in trust for, tho 
claimant. 

A advanced money to B under an agreement that B would cut and send timber 
to A who was to sell and appropriate the sale proceeds in discharge of the debt due by 
way of advances. B accordingly cut and despatched tho timber to A. While the goods 
wore in transit, G attached them in execution of a decree against JB. On a claim 
preferred by A, it was held that B was a trustee for A^ that B's possession was on 
account of A, and that tho timber was not liable to attachment.^ 

The words ** possession in trust for" mean possession as servant, or agent having 
no right to ix)Ssession on his own account,® L c., possession of such a character as to bo 
really the possession of the debtor.® 


4. Partly on his own aooount and partly on account of some other 
person. — The Judicial Commissioner’s Court of Upper Burma has held in the 
undermentioned case^ that a mortgagee in possession is so partly on his own account, 


(’01) 23 All 268 (265). 

(1805) 4 Suth W R 8r, (35). 

4. (’19) AIR 1919 Cal 473 (473). 

(’67) 8 Suth W R 93 (93). 

5. (’21) AIR 1921 Pat 409 (410). 

6. [See (’20) AIR 1920 Bom 132 (138) : 44 Bom 
860.] 

Note 2 

1. (72) 18 Suth W R 402 (403). 

(’33) AIR 1933 Rang 259 (260). 
(*69)12SuthWR41 (42). 

(’67) 8 Suth W R 362 (363). (Claimant admitting 
that judgment-debtor had some interest -—No 
release can bo ordered.) 

(*30) AIK 1980 Cal 890 (391). (No registered sale 
in favour of claimant — Held possession not on 
his own account.) 

<’89) AIR 1989 All 117 (119). (Claimant found 
to be in possession in his own , right — Claim 


cannot be rejected on the ground of want of title.) 

(’35) AIR 1935 Rang 11 (12). (Court cannot 
declare that the claimant is liable under the 
decree though it was not passed against him.) 

2. (’91) 18 Oal 290 (295, 296). 

3. (’02) 29 Cal 543 (546, 547). 

Note 3 

1 . (’ll) 9 Ind Oas 255 (258) (Mad). 

(’97) 21 Bom 287 (29.S). (Goods). 

(»70) 2 N W P H 0 R 837 (338). (Stones). 

[See (’34) AIR 1994 Rang 212 (213). (Persons 
in possession claimed by decree-holder to be in 
possession on behalf of judgment-debtor-i-Olalm 
of title should be gone into.)] 

2. (’02) 2 Low Bur Rul 152 (158). 

3. (’87) 14 Oal 617 (620). 

Note4 

1. (’ll) 10 Ind Gas 994 (995) : 1 Upp Bar Bol 75. 
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i, e.^ to the extent of his right as a mortgagee in possession, and partly on account of 
the mortgagor, i, c., to the extent of the mortgagor's interest, and that the Court is 
bound to investigate into the claim of a mortgagor and order a release to the extent 
of his interest when the mortgaged properties are attached in execution of a decree 
against the mortgagee. See also Note 3 to Buie 62. 

Where in an objection preferred under this rule, the Court finds that the 
claimant has a half share in the attached moveable property, the proper course, 
according to the High Court of Calcutta, is to release the entire property, and to 
proceed by way of attachment under Rule 47, anle.^ 

5. Effect of an order of release. — An order of release from attachment 
under this rule is only provisional and is subject to the result of the suit contern- 
platod by Buie 63. The attachment is merely suspended pending the result of the 
suit and if the decree-holder succeeds in the suit the attachment will revive. An 
alienation made in the interval cannot prevail against the claim of the attaching 
decree- holder who eventually succeeds in a suit brought by him under this rule.^ 

Where an attachment of property is raised under this rule on a claim preferred 
by the owner thereof, he is entitled to have the property restored to him in status quo 
ante the attachment. Hence, where moveable property is attached and left in the 
custody of a sapurdar, and before the attachment is raised, the property is accidentally 
destroyed, the successful claimant is entitled to recover the value of the property.* 

See also Note 16 to Rule 63, Note 4 to 0. 21 R. 66 and Note 9 to Section 64. 

6« Appeal. — An order under this rule is not appealable.^ See also Note 24 
to Rule 58. 

7. ReYision. — See Note 25 to Rule 68. 


R. 61. [S. 281.] Where the Court is satisfied that the 
property was, at the time it was attached, in 
lo'^lropertratt.ched*'"' possession of the judgment-dobtor as his own 

property and not on account of any other person, 
or was in the possession of some other person in trust for him, or in 
the occupancy of a tenant or other person paying rent to him, the 
Court shall disallow the claim. 

[1877, 8.281; 1859, 8. 246.] 


2. (’82) AIR 1932 Cal 408 (408) : 69 Cal 808. 

^ Notes 
1. (’21) AIR 1921 Cal 101 (103). 

(’06) 83 Cal 1168 (1162). 

(’96 28 Cal 829 (883, 884). 

(’09) 1 Ind Cas 961 (961) : 81 All 867. 

(’22 AIR 1922 Mad 176 (178) : 45 Mad 84. 
(■18) AIR 1918 Oudh 276 (278). 

(’28) AIR 1928 Rang 287 (288). 

[Sm also (’90) 14 Bom 872 (877). 

(’83) 6 Mod 08 (99).] 


2 . (’36) AIR 1936 Nag 267 (2.67) : I L R (1937) 
Nag 19. 

Note 6 


1 . (’84) 6 All 21 (22). 

(’88) 1883 All W N 178 (178). 
(’04) 28 Bom 458 (460). 

(1900) 2 Bom h R 241 (242). 
(’02) 6 Cal W N 68 (65). 

74) 21 Suth W R .865 (366). 

96) 8 O P ti R 67 (68). 

’06) 8 Low But Rttl .208(204). 


0.21 R .60 
Notes 4^7 


0.21 R .61 
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0. 21 R. 61 Local Amendment 

Notes 1-8 PATNA 

Sulstitute the following for Eule 61 : 

‘*61. Where the Court is satisfied that the property was, at the time of iho 
decree, or of the attachment, as the case may be, in the possession of the judgment- 
debtor as his own property and not on account of any other person, or was in the 
possession of some other person in trust for him, or in the occupancy of a tenant or 
other person paying rent to him, the Court shall disallow the claim.” 

Synopsis 

1. Disallowance of claim. 3. Effect of order under this Rule. 

2. Order without dealing with the Appeal. 

question of possession. 5. Revision. 

If Disallowance of olaimf — Where the property attached is found to be in 
the possession of the judgment-debtor on his own account, or if the claimant is in 
possession as trustee for the judgment-debtor, the Court is bound to disallow the claim 
under this rulo.^ Similarly, where the claimant, though in possession, is only a tenant 
of the judgment-debtor paying rent to him, his possession is regarded as that of the 
judgment-debtor and his claim cannot bo allowed.*'* 

2. Order without dealing with the question of possession. — As already 
pointed out in Note 20 to Eule 58, the sole question to be considered in the investiga- 
tion of a claim is the question of possession. But if the Court erroneously does nofc 
consider the question of possession, but decides the claim on some other ground, e.g., 
on the ground of title, the order cannot be considered to be one passed withoul; 
jurisdiction and a nullity. It will nevertheless be conclusive unless sot aside in a suit 
under Rule 63.^ But such an order can be revised by the High Court.® 

3. Effect of order under this Rule. — An order disallowing a claim under this 
rule is only provisional and if the defeated claimant succeeds in the suit filed under 
Eule 63, his rights as on the date of attachment will be restored. If the court auction 
sale takes place, the auction-purchaser's rights will be subject to the result of the suit.^ 
An order under this rule, when it becomes conclusive under Eule 63 iw/ra, does not 
operate as an order in rem so as to render void the transfer upon which the claimant 
relied. The order only precludes the defeated claimant from proceeding against the 
decree-holder or the auction. purchaser on the basis of that transfer ; but otherwise it 
does not affect the validity of the deed of transfer.® An order dismissing a claim does 
not necessarily imply an adjudication that the claimant was not in possession at the 


Order 21 Rule 61 — Note 1 

1 . ('12) 17 Iiid Gas 12 (12) (Cal). 

(*88) AIR 1938 Mad 889 (840). 

(’88) 1888 All W N 206 (206). (After disallowing 
claim Court should not stay sale.) 

(•17) AIR 1917 Oudh 92 (96). fDefoated claimant 
to pay full costs to decree-holder though claim 
only to portion of attached property.) 

(•86) AIR 1986 Rang 806 (807) : 14 Rang 616. 
(Sale deed in favour of claimant invalid and not 
intended to pass any title— Possession of claim- 
ant is not in his account.) 

(•86) AIR 1985 Bang 896 (896). 

2. (•85) AIB 1985 mA 547 (548) : 58 Mad 986. 


Note 2 

1. (*12) 14 Ind Gas 790 (792) : 84 All 865. 

2. (*16) AIR 1916 Oal 116 (117). 

(•16) AIR 1916 Mad 19 (19). 

Note 3 

1. (’90) 17 Oal 260 (262). 

2. (’88) AIR 1988 Mad 879 (882, 888) : 57 Mad 
196. (a obtained a decree against B— B had 
mortgaged his property to 0 — A attached B's 
properties — 0 preferr^ claim stating that he 
had purchased property mortgaged to him from 
B — 0*8 claim was dismissed and the order be- 
coming conclusive under 0. 21 B.68, 0 bronght 

resent suit on his mortgage and contended that 
is claim petition having been dlsmisied the 
mortgage revived under law^MortgageiA favour 
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date of the attachment as under Rule 58 a claim may also bo dismissed on the ground 
of undue delay 

See also Note 16 to Rule 63, Note 4 to O. 21 R. 55, and Note 9 to Section 64, 

4. Appeal. — No appeal lies from an order under this rule.^ 

5. Revision. — See Noto 25 to Rule 58. 


R, @2. [S. 282.] Where the Court is satisfied that th‘^ 

C«nimu«ce of .itach- P^operty is subject to a mortgage or charge in 
ment lubject to cUim of favouT of some person not in possession, and 
incumbrancer. thinks fit to continuo the attachment, it may 

do so, subject to such mortgage or charge. 

[1877, S. 282.] 

Synopsis 


1. Scope of the Rule. 

2. **Subject to mortgage.*' 

3. Mortgage in favour of a perion 

not in potseaaion. 


4. Notification of mortgage or charge. 

Seo Note 1. 

5. Effect of order under this Rule. 

6. Appeal. 

7. Revision. Seo Note 25 to Kule 58. 


1. Scope of the Rule. — The rule is an enabling provision which empowers 
the Court to direct the continuance of the attachment subject to a mortgage or charge 
in favour of a person not in possession. 


The question of the existence of a mortgage over the property attached can be 
raised in two ways and at two stages in execution. One is, when the Court has. to 
prepare the proclamation for sale by public auction. This is provided for in Rule 66 
of this Order. That rule enacts that the sale proclamation shall specify as fairly and 
accurately as possible any encumbrance to which the property is subject after giving 
notice to the decree-holder and the judgment-debtor. The other stage is that provided 
for by this rule.^ The difference between the two provisions is very important. Where 
properties are sold subject to a mortgage under this rule, the Court does so after being 
satisfied of the existence of the mortgage and sells only the judgment-dehtor*s right 
of redemption so that the purchaser does not acquire any greater rights than that of 
redeeming the mortgage.^ The order continuing the attachment subject to the mortgage 
or refusing to do so, is conclusive as to the rights of the parties and it no suit is filed 
within the period of one year proscribed by Article 11 of the Limitation Act, the 
mortgagee or the purchaser, as the case may be, cannot either as plaintiff or as defendant 
assert the right denied by that order.* In the case of a proclamation of sale issued 


of 0 did not revivo and tho mortgage had become 
extinguished in sale.) 

3. (’39) AIK 1939 Mad 466 (461) : ILK (1939) 
Mad 803 (8 B). (Even if the dismissal is based 
on finding that claimant was not in possession 
ho is not barred from raising plea of adverse 
poBsossion in suit for possession by auotion-pur- 
ohaser.) 

Note 4 

(*84) 6 All 109 (110). 

(’27) AIR 1927 Rang 187 (188) : 6 Rang 110. 



Order 21 Rule 62 — • Note 

AIR 1986 Oal 690 (692). 

28 All 418 (420). 


1 


(*15) AIR 1915 Oudh 157 (168). 

I ’80) AIR 1930 Oudh 362 (365). 

’20) AIR 1920 Gal 354 (357) : 47 Cal 446. 

’88} AIR 1933 Mad 879 (881) : 57 Mad 195. 

’35) AIR 1935 Oudh 28 (25) : 10 Luck 348. 

(’39) AIR 1939 Nag 805 (808) : 1989 Nag L Jour . 
487 (491, 492) : ILR (1939) Nag 665. 

(’39) AIR 1989Gal 620(621) :ILR(1989)2Cal 291. 
3. (’27) AIR 1927 Bom 234 (286). 

(’85) AIR 1985 Oudh 28 (26) : 10 Luck 843. 

(’26) AIR 1926 Nag 446 (447). 

(’28) AIR 1928 Nag 282 (288) : 19 Nag L R 16. 
(’89) AIR 1989 Nag 806 (808) : 1989 Nag L Jour 
487 (491, 492) : I L R (1939) Nag 666. (Auction- 
purchaser cannot challenge validity of mortgage.^ 


0.21 R.61 
Notes 8*6 


0.21 R.62 
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0.21B.62 
Notes 1-2 


undor Buie 66, the Court does not decide the question whether the mortgage subsist s 
or not and the purchaser buys the property subject to such risks as the notice might 
involve ; he is not precluded from questioning tho validity of the mortgage.* The 
Chief Court of Oudh has in the undermentioned case^ held that there is no difference 
between an order passed undor this rule and an order passed under Buie 66 so far as 
the auction-purchasers are concerned. It is submitted that the view is not correct. 

The rule does not apply to claims arising in execution of a mortgage decree.* 


2. “ Subjeot to mOFt^a^e." — Has the executing Court power to decide uudci' 
this rule tlie question of the truth or validity of the mortgage? In other words, if the 
Court rejects a claim of the mortgagee on tho ground that the mortgage is not true, is 
he bound to file a suit within the period of limitation prescribed by Article 11 of tho 
Limitation Act on pain of losing his rights under the mortgage if he does not do so? 
Upon this point there is a conflict of judiciid opinion. The High Court of Bombay,^ 
and the High Court of Allahabad* in a case decided under the old Code, have held that 
the rule is only a provision enabling the Court to continue an attachment subject to a 
mortgage if it finds that a mortgage exists and that the Court has no power to declare 
the mortgage invalid. The ratio of these decisions is that it is only where the Court is 
satisfied as to the existence of the mortgage that it can act under this rule, but that where 
it is not so satisfied, it can do nothing under this rule, but can only notify the mortgage 
under B. 66. The Lahore High Court* has also held that the objection of a mortgagee 
of the attached property does not come under Buie 68 and that an order rejecting his 
objection does not come under Buie 63. The High Court of Allahabad* in cases decided 
under the present Code, the High Courts of Calcutta, * Madras,* Patna* and Bangoo n* 


(’89) AIB 1939 Gal 620 (621) : ILB (1989) 2 Gal 
291. 

(’86) AIB 1936 Gal 590 (592). (Attachment con- 
tinued subject to mortgage— Suit under Buie 68 
not brought — Auction-purchaser cannot chal- 
Icngo mortgage.) 

(’89) AIB 1939 Mad 398(395): ILB(1989) Mad 600. 
[S«e (’87) AIB 1987 Oudh 169 (164) : 12 Luck 
540. (Property purchased in execution subject 
to mortgage — Mortgage declared invalid— As 
between judgment-debtor and execution pur- 
chaser, latter is entitled to benefit arising out 
of this declaration.)] 

[See alio (’24) AIB 1924 Nag 208 (209), 

(’1.5) AIB 1915 Oudh 157 (158). 

(’19) AIR 1919 Oudh 122 (l28). (But can quos- 
tiou the accuracy of the description.) 

(’14) AIR 1914 Bom 302 (803)]. 

[But see (’94) 7 0 P L B 73 (75).] 

4. (’22) AIR 1922 All 448 (445) : 44 All 714. 

(’38) AIR 1933 Mad 879 (881, 882) : 67 Mad 196. 
(’3.5) AIR 1935 Oudh 28 (24, 26) : 10 Luck 848. 
(’21) AIR 1921 All 79 (80) : 48 All 489. 

(’18) 20 Ind Gas 182 (182) : 85 All 267. 

(’21) AIR 1921 Gal 435 (489). (If mortgage is 
invalid benefit goes to the purchaser.) 

(’09) 3 Ind Gas 798 (794) ; 31 All 588 : 20IndApp 
208 (P G). 

(’98) 16 Mad 207 (210). 

(’19) AIB 1919 Lah 168 (164). 

(’16) AIB 1916 Oudh 169 (172, 178). 

(’80) AIB 1980 Lah 40 (40, 41) : 11 Lah 90. 

(’18) 18 Ind Caa 461 (468) (Oudl)). 


(’16) AIB 1915 Oudh 168 (164). 

(’20) AIB 1920 All 165 (166). 

(’89) AIB 1989 Nag 805 (808) : ILB (1989) Nag 
665. 

(’80) AIB 1930 Oudh 862 (865). 

[See alto (’ll) 10 Ind Gas 913 (914) ; 85 Bom 275. 
("94) 18 Bom 175 (176) (F B). 

(’36) AIB 1986 Gal 590 (593). (Purchaser U 
bound by mortgage whether it is notified or not 
— But in tho case of a charge he is not bound 
if he has no notice.)] 

5. (’25) AIB 1925 Oudh 164 (166, 167) : 27 Oudh 
Gas 808. 

6. (’81) AIB 1931 Oudh 157 (169). 

(’17) AIR 1917 Oudh 92 (96). 

Note 2 


1. (’16) AIR 1916 Bom 179 (180) : 41 Bom 64. 
(Distinguishing 22 Bom 640.) 


(’88) 12 Bom 231 (288). 

(’81) 6 Bom 470 (477) (F B). 

2. (’04) 1 All L Jour 581 (586). 

3. I ’88) AIB 1988 Lah 760 (761). 

4. (’27) AIB 1927 All 598 (596, 696) : 49 AU903. 
(’89) AIB 1939 All 657 (659). 

[See however (’88) AIB 1988 AU 642 (544). 
(The mere question whether there is a prior 
charge will not be an ’objection’ to attachment.)] 


5. (’86) AIB 1986 Gal 590 (592). 

(’89) AIB 19890al620(622) :ILB(1989)SCal291. 

6. (’20) AIB 1920 Mad 986 (987). 

(’20) AIR 1920 Mad 191 (192). 

7. (’89) AIR 1989 Pat 21 (22). .. 

8. (’81) AIB 1981 Bang 810(811, 819) i 9 BangS67 . 



INVE6IIGAT10K OF CLAIMS 


2165 


and the Judicial Commissioner’s Court of Nagpur® have, on the other hand, held that 
an order rejecting the claim of a mortgagee on the ground that the mortgage is not 
true or valid is an order which will be conclusive unless set aside in a suit under 
Eule 63. As pointed out by Ashworth, J., of the Allahabad High Court, the expression 
“where the Court is satisfied” confers jurisdiction on the Court to come to a finding 
of fact as to ‘the existence of the mortgage. Without such finding of fact it cannot bo 
said to be satisfied about it. The rule, in effect, provides for two alternative or mutually 
exclusive orders. One is an order that, as the mortgage exists, the attachment shall, 
be continued subject to it, and the other is that no mortgage shall be deemed to exist. 
The latter order, no less than the former, is contemplated by Rule 63.^® It may appear 
anomalous that an executing Court should thus be given power to decide as to the 
validity and existence of a mortgage in favour of a third party tho value of which may 
exceed the pecuniary limits of the jurisdiction of the Court. But the mortgagee is not 
bound to prefer a claim. If he chooses to avail himself of the advantages of the speedy 
and summary remedy provided for in this Chapter, he must suffer its disadvantages as 
well.^^ But, where a mortgagee does not file a petition of objection or claim, but 
merely informs the Court about his mortgage and prays that it may be notified in the 
sale proclamation, and the Court, on the allegation of the judgment.debtor, goes into 
the question of the satisfaction of the mortgage and finds that it is discharged and 
dismisses the mortgagee’s petition, the order is not one under this rule and hence, the 
mortgagee is not bound to bring a suit to set it aside within a year.^^ 

Whore a claim is preferred on the ground that the properties attached in 
execution of a decree are subject to a mortgage, the Court is bound to investigate the 
claim and cannot order simply without investigation that the sale would be held with 
notice of the mortgage. Such an order is not contemplated by this TxxleP 

8. Mortgage in favour of a person not in possession. -- The rule refers 
only to the case of a claim of a mortgagee not in possession,^ Can a mortgagee in 
possession ask the Court to direct the continuance of the attachment subject to his 
mortgage? The High Court of Bombay^ has hold that a mortgagee in possession is not 
in possession as trustee for the judgment-debtor hut on his own account and that, 
therefore, he is entitled to a release of the attachment under Rule 60 and not merely 
to an order directing the sale subject to his mortgage. The High Courts of Calcutta® 
and Patna^ and the Judicial Commissioner’s Court of Oudh,^ while agreeing with the 
view of tho Bombay High Court that he is entitled to a release under Rule 60, have 
held that in oases where the intention of the decree-holder is to attach only tho equity 
of redemption and not the whole property, tho Court can order tho continuance of tho 
attachment of the equity of redemption alone. Tho High Court of Rangoon® has also 
bold that tho equity of redemption in a possessory mortgage can bo attached and sold. 


9. (’30) Am 1930 Nag IIG (119) : 2G Nag L R 
136 (F B). (AIE 192G Nag 428, Ovorrulod.) 

10. (’27) AIR 1927 All 593 (696, 69G) : 49 All 402. 
(’39) AIR 1939 Cal 620 (622) : ILR (1939) 2 Cal 291. 

(AIR 1927 All 698, Approved.) 

11. (*29) AIR 1929 Lah 866 (866) : 11 Lah 869. 
(’39) AIR 1939 Pat 21 (22). 

(’30) AIR 1989 Cal C20 (622) : ILR (1939) 2 Cal 291. 
(’39) AIR 1989 All 667 (669). 

12. (*39) AIR 1939 All 667 (659). 

[See (’89) AIR 1989 Cal 620 (628) : ILR(1989)2 
Cal 291. (On the couatruotion of the application 
iu this case it was held to be a claim petition 


nnder B. 58 and not merely an application to 
notify tho mortgage in tho stUe proclamation.)] 
13. (’38) 07 Cal L Jour 79 (80). 

Note 3 

1. (’24) AIR 1924 Oudh 384 (385). 

2. (’09) 1 Ind Caa 106 (107) : 33 Bom 311. 

(’73) 10 Bom H C B 100 (102). 

[But Me (’82) 6 Bom 582 (583).] 

3. (’25) AIR 1925 Cal 206 (297). 

4. (’27) AIR 1927 Pat 61 (52). (Distinguishing 
AIR 1922 Pat 408.) 

5. (’24) AIR 1924 Oudh 404 (404). 

6. (’i28) AIR 1988 Bang 119 (U9) : 4 Lpp But 
Bui 182. 


0.21R.62 
Notes 2-8 
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0.21 R.62 
Notes 8-7 


0.21 R.68 


It has been hold in corfcain decisions^ that a usufructuary mortgagee is not 
entitled to object to an attachment under Eule 68 and that if he does file an objection 
and such objection is dismissed, he is not bound to sue to set aside the order within 
one year but may proceed under O. 21 E. 100 when he is dispossessed by the auction- 
purchaser. 

Soo also the undermentioned case.® 

4. Notification of mortgage or charge. — See Note 1 above. 

6. Effect of order under this Rule. — The effect of an order under this rule 
continuing an attachment subject to a mortgage is that the purchaser at the auction 
sale takes only the mortgagor's right of redemption.^ But he is entitled to file a suit 
questioning the hona fides and validity of the mortgage within a year of the order.^ If 
the Court disallows the claim of the mortgagee, the order is conclusive against him 
unless he files a suit within one year to vacate the order.^ 

6. Appeal. — An order under this rule is not appealable. See Note 24 to 
Eule 68. 

7. ReYision. — See Note 25 to Eule 58. 


• R. 6 3. [S* 283.] Where a claim or an objection is preferred, 
the party against whom an order is made* may 
e.taiSlh‘’r!Sht*to institute a suit to establish the right which he 
.tucked property. the property in dispute,*’ but, subject to 

the result of such suit, if any, the order shall be conclusive.*® 

[1877, S. 283; 1859, S. 220.] 


Synopsis 


1. Legislative changes. 

2. Scope of the Rule. 

3. **The party against whom an order is 

made.*’ 

4. Order dismissing a claim for default. 
4a. Ex parte order against decree-holder. 

5. Order refusing to investigate. 

5a. Withdrawal of claim. 

6. Attachment before judgment. 

7. **May institute a suit to establish the 
right which he claims.** 

8. Parties to the suit. 

7. (’88) AIR 1988 Lah 568 (669) : I L B (1988) 
Lah 693. 

(»37) AIR 1987 Pat 68 (64) ; 16 Pat 54 (PB). 
(Claim by mortgagee dismissed fordefault—Suit 
under 0. 21 R. 68 not necessary.) 

(’22) AIR 1922 Fat 408 (408) : 1 Pat 159. 

8 . (’86) AIR 1986 Oudh 268 (264) : 12 Luck 144. 
(Usufructuary mortgagee’s objection to attach- 
ment dismis^ and property sold and delivered 
to auction-purchaser— Usufructuary mortgagee 
is not entitled to sue under S. 66, T. P. Act.) 


9. Consequential relief, if and when should 

be asked. 

10. Damages for wrongful attachment— 

If can be asked for under this Rule. 

1 1. Suit not necessary if property is re- 
leased from attachment. 

12. Claimant can pay money under pro- 

test. 

13. Other remedies open to a claimant or 

objector. 

14. Objector can plead invalidity of 

attachment. 

15. Limitation for suits under thb Rule. 


Note 5. 

1. (’19) AIR 1919 Low Bur 124 (124). 

(’10) 5 Ind Oas 874 (675) (All). 

(’16) AIR 1916 Gal 849 (851). 

[See also (’10) 8 Ind Cas 117 (118): 85 Mad 85.] 

2. (’81) AIR 1981 All 189 (140) : 52 AU 1082. 
(’05) 2 Cal L Jour 599 (601). (He can do so even 

by way of defence to a suit by the mortgagee.) 

3. (’98) 22 Bom 640 (645). 

(’89) AIR 1989 AU 657 (659). 

(’89) AIR 1989 Pat 21 (22). 
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16. Subject to the result of the suit the 
order is conclusive. 

17. Property in respect of which the 

order is conclusive. 

18. Effect of decision in claim cases as 

to possession. 

19. Burden of proof in a suit under this 

Rule. 

20. Defence of fraudulent transfer by the 

judgment-debtor — If can be raised in 
the suit. 


21. Jurisdiction. 

22. Valuation of suit for court-fees. 

23. Insolvency of judgment-debtor. 

24. Effect of attachment on adverse posses- 

sion. 

25. Costs. 

25a. Decree-holder*8 suit under this Rule, 
whether step-in-aid of execution. 

26. Appeal. 

27. Revision. 


Other Topics 

Auction-purcliascr’s riglit to question validity of 
enciirnbranco. See Kotos ti and 16. 

E/Toct of (lecroo in claim suit on attaohniont and 
oxooiition proceedings. Soe Notes 2, 7, 16 
and 17. 

Hindu reversioner’s suit. See Koto 3. 

Inapplicability in tho absence of claim order. See 
Note 2. 

Tiimitation for suit by minors. See Note 15. 

J imitation for suit for damages for wrongful 
seizure of moveables. See Note 15. 


( miscellaneous) 

Nature of trial. See Notes 2 and 7. 

Non-parties to claim petition — Jjimitation. See 
Note .3. 

Remedy by suit permissive or alternative. See 
Notes <1, 12 and 13. 

Right of suit not personal. See Note 8. 

Sale prior to suit — Iiis pendens — Vendee bound 
by decree. See Note 16. 

Vendee from successful claimant — Unnecessary 
party. See Note 8. 

Withdrawal of claim — Effect. See Note 5. 


1. Le^islatiTe changes. — The words '*Whero a claim or an objection is 
preferred the party against whom an order is made" have been substituted for the 
words “the party against whom an order under Sections 280, 281 or 282 is passed." 
The result of the change is to widen tho scope of the rule so as to include any order 
passed on an investigation of a claim.^ See also Notes 4 and 6, infra, 

2. Scope of the Rule. — The rule gives a statutory right of suit to the party 
against whom an order is passed in the claim proceedings.^ Such a suit has to be filed 
within one year from the date of the order as prescribed by Article 11 of tho 
Limitation Act.^ If no' suit is filed tho order becomes conclusive as to tho rights 


Order 21 Rule 63 — Note 1 

1. (*16) AIR 1916 Mad 443 (444). 

Note 2 

. 1. (*18) AIR 1918 Mad 76 (77). 

(’33) AIR 1933 Mad 340 (340). (Ap^intment of 
receiver under S. 92— Attachment in execution 
of decree— Dismissal of claim and suit under 
0. 21 R. 63— Sanction to sue receiver is not 
necessary- Statutory right of suit cannot be 
defeated by a rule of practice.) 

(*34) AIR 1984 Mad 485 (435) : 67 Mad 822. 
(Claim under 0. 21 R. 68 by party to suit and 
by non-party — Former must appeal under S. 47 
and latter sue under this rule.) 

(’70) 14 Suth W R 839 (341). 

(’70) 14 Suth W R 192 (193). 

(;‘26) AIR 1926 Rang 78 (73) : 3 Rang 515. 

(’37) AIR 1937 Lah 860 (861). (Mortgage decree 
— Proceedings by way of attachment are not 
appropriate— Decree-holder, however, attaching 
property — Claims and objection under 0. 21 R.58 
can made — Suit lies under O. 21 B. 68 on 
dismissal of objection.) 

(’38) AIR 1988 Oudh 85 (87). (Attachment removed 
/^Attaching creditor oan sue under this rule.) 
(’35) AIR 1986 Mad 140 (141). (Deoree benami— 


Attachment in execution of decree .against real 
owner — Objection by benamidar allowed— Suit 
by decree-holder for declaration is maintainable.) 
[See (’23) AIR 1923 Rang 82(83, 84). (No causo 
of action for suit under this rulo before attach- 
ment and claim order.) 

(’32) AIR 1932 All 602 (603): 64 All 767. (Claim 
in suit on Revenue Court — Order affirmed or 
reversed in appeal under S. 247, Agra Tenancy 
Act, by Collector — The appellate order is not 
final, and aggrieved party has right of suit 
under this rule.) 

(*82) AIR 1932 Cal 661 (663): 69 Cal 827. (Claim 
under Rule 102 of the Rules of Practico of the 
Calcutta Presidency Towns Small Cause Court. 
This rule has no application and order of Small 
Cause Court is conclusivo and no suit lies.) 
(’36) AIR 1936 Pesh 15 (16). (No attachment in 
execution — Suit to declare alienation by judg- 
ment-debtor void does not lie under Rule 63.)] 
[See also (’88) 9 Cal 888 (894).] 

2. (’19) AIR 1919 Cal 886 (886) : 45 Cal 786, 
(Suit brought after one year was dismissed.) 

(’29) AIR 1929 Pat 116 (117). (Dismissal on pre- 
liminary ground as to maintainability falls 
under this rule.) 


0.21 R .68 
Notes 1-2 
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asserted in the objection proceedings.^ The policy of the Legislature is to secure a 
speedy settlement of questions of title raised in execution sales and the finding of the 
Court in the claim proceedings is a summary decision from which the suit allowed 
under this rule is in the nature of an appeal. The object of the Legislature in 
prescribing a suit by way of appeal is to give the parties an opportunity of placing 
their respective cases fully before the Court because a summary investigation might 
not furnish sufficient material for a decision by an Appellate Court.^ In a suit filed 
under this rule, the Court is not restricted to the question of possession, but questions 
of title also can bo fully gone into.® 

The object of the suit is to establish the right which has been negatived by the 
claim order® and is in substance to set it aside.^ But there is no other restriction 
prescribed as regards the nature of such a suit, though the defeated party is placed at 
a disadvantage as regards the period of limitation for filing the suit.® Thus, his right 
of suit under this rule is not, in any way, governed or qualified by the proviso to 
Section 42 of the Specific Belief Act and a suit cannot be dismissed on the ground that 
a further relief than a mere declaration has not been asked for.® On the other hand, a 
plaintiff in a suit under this rule is not precluded from asking for other reliefs than a 
more declaration of the right denied to him by the claim order.^® 

The order passed in the claim proceedings, as the rule itself says, is subject to 
the result of the stcit}^ The right restored to the parties on the termination of the 
suit is the right which they asked the Court to give a decision upon on the date of 
attachment^ and the decision places the parties in status quo ante either by vacating 
or confirming the order.^® See also Notes 7 and 24, infra. 

If an objection to attachment does not fall under 0. 21 B. 58, an order disposing 
of the objection will not be governed by this rule.^® 


3 . (*23) AIK 1928 Hang 15G (150). 

(’20) AIR 1920 Mad 200 (208). 

[See also (*34) AIR 1934 Bom 189 (193). (Two 
pot'Bons making unsuccessful claims asserting 
prior mortgages against oral charge— Suit by 
one to establish his rights making other defen- 
dant and admitting his claim — No suit by 
other — Order should be set a.side against both and 
order does not become conclusive even against 
non-suing claimant.) 

(*34) AIR 1934 Cal 356 (362): 60 Cal 1406. (Claim 
proceeding taken against plaintiffs in their capa- 
city as stridlian heirs to their mother — Order 
passed becoming conclusive under this rule — 
Subsequent suit for partition by plaintiffs as 
heir to their father’s estate is not barred.)] 

4 . (’26) AIR 1926 N.ag 197 (198). 

5 . (’20) AIR 1920 Mad 748 (753, 766) ; 43 Mad 
760 (FB). 

(’69) 11 Suth W R 482 (486). 

(’21) AIR 1921 Bom 868 (369) : 45 Bom 1020. 
(’ll) 9 Irid Gas 260 (260) (Mad). 

(*70) 14 Suth W R 95 (98). 

[See however (’12) 14 Ind Gas 716 (716) (Cal).] 

6. (’72) 17 Suth W R 804 (305). 

(’78) 1878 Bom P J 605 (506). 

7 . (’86) 8 All 6 (9) : 12 Ind App 160 (PC). 

(’88) AIR 1988 Nag 876 (877). (The suit under 
0. 21 R. 68 is substantially one to set aside a 
summary decision or order of any Civil Court.) 

8. (’31) AIR 1981 Lah 480 (431). 

9. (’80) AIR 1980 All 895 (396). ’(But a Court of 


equity has to see whether there is an honest suit 
for declaration or whether the declaration is 
sought on principles which would bo held by a 
Court to bo inequitable.) 

(’38) AIR 1938 Mad 741 (742). 

10 . Soe Note 9 infra. 

11. (’92) 2 Upp Bur Rul 255. 

12 . (’18) AIR 1918 Mad 572 (673). 

(’9#) 18 Bom 260 (263). 

(’38) AIR 1938 Mad 867 (858). 

13 . (’86) AIR 1936 All 188 (185). (Objection by party 
or his representative falls under S. 47, though 
wrongly treated as ono under 0. 21 R. 68 — Deci- 
sion of objection falls under S. 47 — i^medy is by 
appeal and regular suit not maintainable.) 

(’38) AIR 1938 Lah 760 (761). (Objection by 
mortgagee is not within R. 58 — Correctness o£ 
view doubtful — See Notes to 0. 21 R. 62.) 

(’35) AIR 1935 Rang 186 (186). (Attachment in- 
valid— Objection does not come under Rule 58— 
Suit under this rule does not lie.) 

(’87) AIR 1987 Pat 68 (64) ; 16 Bat 64 (FB). 
(Claim by usufructuary mortgagee of attached 
property not governed by Rule 58 or Rule 68.) 

(’35) AIR 1935 Nag 171 (172):31 NagLRSOl. (Mere 
prior attachment does not give sufficieixt Interest 
to object under Rule 68— Suit by defeated clai- 
mant will not be governed by Art. 11 of Limi- 
tation Act in such oases.) 

(’26) AIR 1926 Oudh 64 (64). (Objection by pro 
forma party to suit "-Rejection of —'Suit by 
such party is barred by B. 47.) 
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3. "The party against whom an order is madot" — The rule does not 
speak of any party but only the party against whom the order is raade^ and the right 
of suit and the oonclusiveness of the order in the absence of such suit are only with 
reference to such a party. A person who is not a party to the claim proceedings and 
against whoip there is no order, is not affected by the order, although he may be 
interested in the property attached; nor is he hound to file a suit under this rule. Thus, 
a judgment-debtor who is not, in fact, a party to the claim proceedings does not, in 
the eye of law, become such by reason solely of his being the judgment-debtor.^ lie 
cannot be regarded as a necessary party to the claim enquiry and it depends on the 
facts and circumstances of each case whether he was in fact a party In objection 
proceedings the contest is really between the decree-holder who asserts that the 
property is liable to attachment and tho claimant who alleges that it is not in the 
actual or constructive possession of tho judgment-debtor and therefore not liable to 
attachment. Tho order made in such a case is either that the property is released 
from attachment as not being in the possession of tho judgment-debtor or tho claim 
bo disallowed. But such an order does not affect the right or title of the judgment- 
debtor to tho property. The order is only conclusive between the claimant and the 
decree-holder who is proceeding against the property.* Hence, a suit by tho judgment, 
debtor against the successful claimant^ or a suit by the defeated claimant against the 
judgment-debtor,® in cases where the judgment-debtor is not a party to tho claim 
enquiry, is not affected by the provisions of this rule and is not governed by tho period 
of limitation prescribed by Article 11 of tho Limitation Act. But if tho judgment-debtor 
was in fact a party to the claim, ho is bound by the order passed therein and he can 
also file a suit under this rule in case the order is against him.^ 

A Hindu reversioner, whose right to tho estate is contingent and accrues only 
after the death of tho limited owner, is not bound to sue within one year by reason of 
his having preferred a claim unsuccessfully in execution of a decree against the widow. 
He is not debarred by reason of the claim order from filing a suit after the death of 
tho widow.® 


(’37) AIR 1937 Pesh 97 (99). (In this oiiso it was 
hold that attachment coasos after sale and that 


dismissal of objection after sale is not within 
R. 58 or R. 63--But there is conflict of decisions 
as to whether objection under R. 58 can be con- 
sidered after execution sale and before coufirma- 
lion — See Note 5 to 0. 21 R. 58.) 

Note 3 


1. (*19) 1919 Mad 738 (742); 41 Mad 985 (FB). 

2. (’24) AIR 1924 All 302 (303) : 46 All 45. 
(’•22) AIR 1922 All 411 (412). 

(’81) 3 All 233 (235). 

(’07) 80 Mad 335 (339). 

(’98) 22 Bom 875 (879, 884) (FB). 

3. (’87) 11 Bom 114 (119). 

(’03) 17 Bom 629 (631). 

(’69) 11 Suth W R 134 (136). 

(’•20) AIR 1920 Mad 187 (189). 

('ll) 10 Ind Gas 424 (428) : 35 Mad 168. 

( 03) 13 Mad L Jour 367 (368, 369). 

(’90) 13 Mad 366 (368). 

(’02) 25 Mad 721 (723). 


(’08 31 Mad 163 (168). 

(’18) AIR 1918 Mad 1095 (1099) ; 40 Mad 966. 
’28) no Ind Gas 611 (612) (Mad). 

(’76) 1 Mad 891 (898). 

(’71) 6 Mad H 0 R 416 (418), 


(’14) AIR 1914 Lah 447 (448); 1914 Pun Re No. 84. 
(*35) AIR 1935 Lah 534 (635) : 16 Lah 1100. 
(Glaim proceedings — Dccroo-holder and judg- 
ment-debtor impleaded by objectors— Judgment- 
debtor ex parte — Order passed is against 
judgment-debtor as well as decree-holders — 
Judgment-debtor is entitled to file regular suit.) 
[But see (’69) 4 Mad II C R 472 (475, 477). 

(’73) 1873 Bom P J 159 (159). 

(’29) AIR 1929 Lah 657 (658).] 

4. (’31) AIR 1931 Lah 74 (76). 

5. (’88) 15 Gal 674 (679). 

(’68) 2 Beng L R App 49 (50). 

(’29) AIR 1929 Pat 604 (605). (A suit by the suc- 
cessful claimant against the judgment- del)tor for 
possession of the suit property — Judgment-debtor 
setting up title in defence — Judgineut-dobtor’s 
defence not barred under Art. IX he not being a 
party to tho claim proceedings.) 

6. (’10) 8 Ind Gas 157 (158) : 34 Mad 533. 

7. (’16) AIR 1915 Mad 463 (463). 

(’36) AIR 1936 Lah 684 (635) : 16 Lah 1100. 
(Objector impleading both decree-holder and 
judgment-debtor — Latter not appearing — Order 
passed ex parte against him — He can sue under 
this rule.) 

8. ('96) 20 Bom 801 (803). 


0.21 R. 68 
Motes 
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Notes 4-9a 


4. Order dismissing a claim for default. — Unlike the old Section 283 of 
the Code of 1882, the present rule applies to any order passed in the claim proceedings, 
whether with or without investigation.^ An order dismissing a claim for default is an 
order which comes within the purview of this rule.^ An application under Rule 68, 
ante^ is a proceeding in execution and therefore the Court cannot, under Order 9, 
restore an application which has been dismissed for default.^ As to whether such 
application can be restored under the Court’s inherent powers, see the undermentioned 
cases.^ See also Note 1 to Order 9, General, ante. 

An objection by a party, as has boon seen in the Notes to 0. 21 R. 68, falls 
under Section 47 and not under Rule 58 or this rule. Whore such an objection is 
dismissed for default, it has been held that a separate suit by the party to re-agitato 
the same question cannot be brought.^ 

4a. Ex parte order against decree-holder. — It has been held that an 
order accepting a claim ex parte in the decree-holder’s default is conclusive within the 
meaning of this rule and that the only remedy of the decree-holder is by a separate 
suit and not by an application for restoration of the claim proceeding.^ But where 


(’26) AIR 1926 Lah 84 (85). 

(*82) AIR 1932 Lah 179 (180) : 13 Lah 624. 

Note 4 

1. (’80) 180 Ind Caa 200 (201) (All). 

(’20) AIR 1920 Mad 936 (987). (Claim under 0. 21, 
R. 62.) 

(’18) AIR 1918 Mad 1054 (1056). (Do.) 

(’81) 1881 All W N 126 (126). (Case under S. 288 
Act Xof 1877— Order allowing objection in claim 
proceedings without investigation is not an order 
under S. 283 to bar a suit after 1 year of such an 
order for that purpose.) 

(’68) 8 Agra 397 (898). (Case under Act VUI of 
1869 — Order in a claim proceeding without in- 
vestigation is not an order within the meaning 
of 8. 246 of G., P. 0. of 1859 to bar the suit after 
one year for that purpose.) 

(’10) 5 Ind Cas 890 (891) : 1910 Pun Re No. 28. 
(Order passed against the decree-holder after 
investigation— Decree-holder did not adduce any 
evidence but remained absent — Evidence by 
objector.) 

(’98) 22 Bom 875 (884). (Case . under Act XHI of 
1877 — Order passed without investigation — Suit 
to set aside order — One year rule is not applicable.) 
(’16) AIR 1915 Oal 121 (122). (Order passed under 
old Code of 1877.) 

(’71) 16 Suth W R 69 (60), (A fresh claim can be 
brought— Claim under Act VIII of 1869.) 

(’94) 1894 Pun Re No. 62 p. 201, (Order passed 
under Act XIV of 1882 — Dismissal for default— 
One year rule is not applicable.) 

(’08) 81 Mad 6 (6). (Do.) 

(’04) 1904 Pun Re No. 87, p. 318. (Do.) 

(’97) 1 Cal W N 24 (29). (Do.) 

(’81) 3 All 604 (605). (Case under Act X of 1877 
—No investigation— Dismissal for default— Does 
not come within S. 283, C. P. 0.) 

(’89) AIR 1989 Cal 620(628): I L R (1989) 2 Cal 291. 

2. (’27) AIR 1927 All 598 (595) : 49 All 908. 

(’19) AIR 1919 All 247 (248) : 41 All 628. 

(’18) AIR 1918 All 72 (78) : 40 All 825. 

(’88)1888 All WN 19 (19). 


(’22) AIR 1922 Cal 166 (167). 

I ’22) AIR 1922 Cal 164 (164). 

(’04) 32 Cal 587 (640). 

(’06) 1 Cal L Jour 296 (299). 

(’82) 12 Cal L Rep 43 (44). 

(’75) 24 Buth W R 411 (412). 

’74) 22 Suth W R 89 (39). 

’74) 21 Suth W R 409(409). (Following 20 Suth 
W R 845.) 

(’78) 20 Suth W R 846 (845). 

(’71 16 Suth W R 811 (312). 

(’66) 5 Suth W R 213 (214). 

(’27) AIR 1927 Lah 872(872). (Dismissal in default 
renders a bar to the entertainment of a fresh 
objection.) 

(’15) AIR 1915 Mad 1144 (1144). 

(’21) AIR 1921 Oudh 54 (55) ; 24 Oudh Gas 213. 
’ll) 12 Ind Cas 345 (347) (Oudh). 

’08) 11 Oudh Cas 180 (182). 

(’97-01) 2 Upp Bur Rul 267. 

(’28) AIR 1923 Nag 69 (69). 

(’26) AIR 1926 Nag 428 (425) : 22 Nag L R 94. 

(’37) 1987 Mad W N 1046 (1046). 

(’89) AIR 1989 Cal 620 (628) : I L R (1989) 2 Oal 
291. (Claim dismissed for non-prosecution — 
Rule applies.) 

[See (’87) AIR 1987 Cal 890 (892). (Claim or 
objection cannot be investigated after sale has 
been held — Dismissal of claim for default after 
sale is without jurisdiction— This rule docs not 
apply in such oases.)] 

3. (’08) 1908 Pun Re No. 76, page 818. 

(’84) AIR 1984 Mad 699 (699). (AIR 1924 Mad 
715 held to be not good law in view of the Full 
Bench decision in AIR 1981 Mad 656.) 

4. (’84) AIR 1984 Mad 699 (699). (No inherent 
power.) 

(’88) AIR 1988 Nag 176 (176) : 29 Nag L R 176. 
(Can be restored under inherent powers.) 

5. (’86) AIR 1086 Pat 268 (270). (Question rai^ 
in previous application cannot be re-agitated.) 

Note 4m 

1. (’36) AIR 1986 Pesh 115 U16). (Court cannot 
restore the proceeding under Section l6l.) 
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:iuch order has been passed without notice to the decree-holder, it has been held that 
the Court has inherent power to set aside the order.® 

St Order refusing to InTestl^fttCa — Section 283 of the old Code applied only 
to orders paused under Sections 280, 281 and 282 and consequently it was held that 
an order passed without investigation rejecting a claim on the ground of delay was not 
an order contemplated by the Section and hence, the one year's rule of limitation 
would not apply to such a case.^ Under the present rule, it has been held that orders 
passed, whether with or without investigation, are placed on the same footing, with the 
result that, if the party against whom the order of rejection is made under the proviso 
to Rule 58 does not file a suit within one year, the order becomes conclusive against 
him.® (See also Note 21 to 0. 21 R. 58 and Notes 4 and 4a to this rule.) Thus, an 
order passed on a claim, that the allegation of the claimant will be notified to the 
bidders as the petition was put in too late, has been held by a Full Bench of the High 
Court of Madras® to be a conclusive order against the claimant within the meaning of 
this rule. But in several decisions, oven under the present Code, it has been held that 
an order passed without investigation is not within this rule.* 

An order refusing to entertain a claim on the ground that the Court has no 
jurisdiction to entertain it, has been held not to amount to an order under this rule.® 
Similarly, an order saying “Whatever right the defendant has will pass by the sale. The 
petition does not require any investigation. The claim put forward by the petitioner 
will bo noted in the sale proclamation"®, or an order “Sale stopped. The claim cannot be 


2. (*36) AIH 1936 Pat 176 (177). (Ex parte order 
made without notice to dccroo-holdor — Such 
order is made subject to the implication that it 
may he revoked at the instance of decroc-holder.) 

Note 5 

1 . (’74) 6 N W P H C R 185(188). 

(’79) 4 Bom 21 (23). 

(’10) 5 Ind Gas 298 (300) (Gal). 

(’86) 12 Gal 108 (109). 

(’72) 8 Bong L R App 39 (41). 

(’71) 7 Beng L R 238n (239w). 

(’67) 7 Suth W R 441 (445). 

(’70) 13 Suth W R 431 (431). 

(1805) 2 Suth W R 263 (268, 264). 

(’70) 14 Suth W R 364 (364). 

(’08) 31 Mad 5 (6). 

(’95) 18 Mad 265 (266). 

(’94) 1894 All W N 14 (14). 

2. (’28) AIR 1928 All 827 (828). 

(’33) AIR 1933 Bom 190 (191) : 67 Bom 213. 

(’35) AIR 1935 Pat 122 (128). 

(’35) AIR 1935 Pat 31 (82). (Objection on ground 
of possession under family arrangement —Order 
stating “prpperty does not belong to claimant" 
Order held to be under Rr. 58 and 69 — Suit is 
governed by Limitation Act, Article 11.) 

(’23) AIR 1928 All 435 (436) : 45 All 438. 

(’26) AIR 1926 Mad 698 (698, 694). 

(’24) AIR 1924 Mad 111 (112) : 47 Mad 160. 

(’23) AIR 1028 Nag 187 (188) : 19 Nag L B 84. 

(’24) AIR 1924 Rang 42 (44) : 1 Rang 481. 

(’35) AIR 1986 Rang 207 (208). 

(’35) AIR 1986 Cal 600(601,502). (Order refusing 
to investigate olaim— Rule applies.) 

(’33) AIR 1988 Lah 677 (677 , 676). (There is a 
right of suit when the objections are dismissed 
without enquiry on the ground that they were 


belated.) 

(*89) AIR 1939 Gal 620 (623); ILR (1939) 2 Cal 291. 

3 . (*19) AIR 1919 Mad 738(742): 41 Mad 986 (FB). 

also (’25) AIH 1926 Mad 368 (368). 

(’26) AIR 1926 Mad 216 (217). (Order expressing 
no final judgment but simply directing siilo after 
notifying the claim is order against claiuiant 
and suit under this rule is necessary.)] 

4 . (’37) AIR 1937 Oiulh 493 (497) : 13 Luck 484. 

(’38) AIR 1988 All 542 (544). 

(*35) AIR 1936 Mad 328 (330). (Order 21 Rule 63 
docs not apply where a clairfi has not laicn dis- 
posed of on the merits or has been rejected as 
feeing too late.) 

(*37) AIR 1937 Nag 149 (149) : ILR (1939) Nag 
450. (No investigation under R. 68—0. 21 R. 63 
does not apply.) 

(’86) AIR 1986 Pesh 186 (186). (Order refusing to 
entertain objections under 0. 21 Rule 58 is not 
one under 0. 21 Rule 61, so as to give a right of 
suit under Order 21 Rule 63.) 

(*37) AIR 1937 Pesh 97 (99). (It is necessary 
under 0. 21 Rr. 58 to 68 that the Court should 
investigate tho claim and give its decision on the 
merits.) 

5 . (’28) AIR 1923 Mad 76 (80) : 45 Mad 827. 

(’34) AIR 1934 Pat 611 (518); 13 Pat 765. (Clai- 

mant*B interests accruing after attachment — 
Order dismissing claim on that ground.) 

(•37) AIR 1937 Nag 170 (171) : ILR (1938) Nag 
276. (Claim summarily rejected on ground of 
execution having been already transferred to 
Collector — Rejection is on ground of want of 
jurisdiction.) , 

[see also (’87) AIR 1987 Pesh 90 (91).] 

6 . ('28) AIR 1928 Mad 296 (295, 296). 

(’82) 11 Cal L Rep 862 (854). 


0. 21 R.6S 
Notes 4a-B 


8CPC. 186. 
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investigated by this Court. Petition dismissed”^ has been held not to amount to an 
order against the claimant under this rule. So also, an order merely recording the 
objections by reason of the claimant withdrawing or not pressing his claim is not, 
according to the High Courts of Madras,® Bombay® and Rangoon^® and the Judicial 
Commissioner’s Court of Nagpur, an order negativing the claim and, therefore, is not 
an order against the claimant within the meaning of this rule. The proper order to bo 
passed in such a case is to record on the petition ^Vithdrawn” and not '^dismissed,” 
and even if the Court has stated that it is dismissed, the claimant is not affected by 
the order and is not bound to sue within one year from the date of the order.^® A Full 
Bench of the Chief Court of Oudh^® has, however, hold that an order passed on a claim 
which is not pressed, and therefore dismissed, is conclusive against the claimant until 
set aside in a suit under this rule. See also Note 5a below. 

Where, after the filing of a claim, the execution petition itself is struck off for 
default and the claim petition is thereupon ordered to be closed, there is no order 
against the claimant so as to compel him to file a suit.^^ 

The High Court of Calcutta^® has hold that the present rule and Article 11 of 
the Limitation Act have no application to a consent order. The High Court of Madras^® 
has, on the other hand, held that an order passed by consent, without objection, is an 
‘order against* the claimant or the decree- holder as the case may be, within the 
meaning of this rule. 

fia. Withdrawal of claim. — It has been held that where an objector voluntarily 
withdraws his claim and the claim is dismissed in consequence of such withdrawal, 
there is no order ‘against* the claimant within the meaning of this rule which, therefore, 
does not apply 


6. Attachment before judgment. — The rule applies also to orders on claims 
preferred to property attached before judgment.^ Hence, a party aggrieved by reason of 
the dismissal of his claim in respect of an attachment before judgment is bound to file 
a suit under this rule, and the suit, if instituted, cannot abate by reason of the dismissal 
of the suit in which the attachment was effected.® But with regard to the period of 


[See also (’25) AIR 1925 Mad 1113 (1114). 

(’85) AIR 1935 Mad 1015 (1017). (A previous 
order on a claim petition “tbe petition is filed 
late, claim will be notified, subject to that the 
petition is recorded” cannot be regarded as an 
implied adjudication on the merits against the 
claim so as to preclude the executing Court on 
a later occasion when the sale had not taken 
place from investigating the claim on the 
merits.)] 

7. (’21) AIB 1921 Mad 488 (488, 489). 

8 . (’28) AIR 1928 Mad 878 (879). 

(’28) JIO Ind Cas 511 (518) (Mad). 

(’20) AIB 1920 Mad 822 (824) : 62 Ind Gas 988 
(989). 

(’96) 18 Mad 265 (266). 

(’74) 7 Mad H 0 R 859 (861), 

[See aleo (’85) AIB 1986 Mad 647 (649); 58 Mad 
986. (Order stating that the petition was filed 
late and dismissing petition but providing that 
the sale should not prejudioe petitioner’s rights 
—Order is not “against” petitioner.)] 

9. (’81) AIB 1981 Bom 288 (290). 

10. (’29) AIB 1929 Bang 128 (126). 

(’07) 4 Low Bur Bnl 75 (76). 


11. (’25) AIB 1926 Nag 2 (6) : 20 Nag L B 106. 
[See also (’78) 20 Suth W B 456 (456). (Case 

under the old Code.)] 

12. (’25) AIB 1925 Mad 265 (266). 

13. (’81) AIB 1981 Oudh 1 (4): 6 Luck 461 (FB). 

14. (’29) AIB 1929 Bang 128 (126). 

15. (’19) AIR 1919 Cal 126 (127). 

16. (’16) AIB 1915 Mad 1128 (1129). 

Note 5a 


1. (’85) AIR 1086 Mad 828 (880). 
(’86) AIB 1986 Mad 644 (544). 

Note 6 ^ 


1. (’18) AIB 1918 Mad 26 (28, 29) : 41 Mad 849 
(FB). (Overruling air 1918 Mad 640.) 

’18) AIB 1918 Mad 687 (587, 688). 

1862) 1 Bom H 0 B 224 (227). 

’29) AIB 1029 Cal 225 (226). 

’29) AIR 1929 Cal 162 (162). 
i’68 10SuthWB21(22). 

(’81) AIR 1981 Bang 279 (260): 9 Bang 661. [The 
effect of 0. 88 B. 8 is to make 0. 81B. M app^ 
cable to orders passed on objeptions to SiMaoh* 
ment before judgment.) 

2. (’16) AIB 1916 Mad 296 (206). 
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limitation for such suits the question arises whether Article 11 of the Limitation Act 0. 21 Rt 68 
will apply. That Article in terms applies only to an order on a claim preferred Notes 8-7 
to, or objection made to the attachment of, property attached in execution of 
a decree. Therefore, if the claim is preferred and decided before decree, Article 11 
would not apply and the period of limitation to sot aside the order would be governed 
by the residuary Article 120.® But where, after decree, the decree-holder applies for 
execution and a claim to the attachment is thereafter raised and decided in the course 
of execution, it has been held by a Full Bench of the High Court of Madras that 
Article 11 would apply. ^ The reason is that an attachment before judgment becomes 
one in execution by virtue of the decree-holder’s application for execution, and a claim 
preferred thereafter may be considered to bo one preferred to property attached in 
execution of a decree. 

Under 0. 38 R. 9 the Court is bound to withdraw the attachment upon the 
dismissal of the suit. The reversal of the dismissal does not operate so as to revive the 
attachment. A fresh attachment is necessary and the objector is entitled to prefer a 
fresh claim in respect of such attachment and the period of one year should be counted 
from the date when such claim is rejected.® Under Rule 13 of Order 38, a Provincial 
Small Cause Court has no jurisdiction to attach immovable property before judgment 
or to determine any claim or objection in respect of such an attachment.® 

7. "May institute a suit to establish the rl^ht which he claims. ’' — An 
order in a claim proceeding is not conclusive; a suit may be brought to contest it within 
the period prescribed by Article 11 of the Limitation Act.^ This right of suit cannot 
bo defeated or affected by reason of the fact that the property has been sold away in 
court-auction.® 

The suit oonternplatod by the rule is a suit to establish the right claimed' in 
the enquiry,^ that is, the liability or non-liability of the property attached to satisfy 
the decree under execution,^ and not the liability of third persons to satisfy the 
decree by the sale of their right, title and interest in the property.® The suit is in 
essence a continuation of the execution proceedings,® though the scope of the enquiry 
is much wider. What is decided in the suit is the question of title and not merely 


3. (’34) AIR 1934 Pat 580 (581). 

(’‘21) AIR 1921 Mad 168 (160, 167) ; 44 Mad 902 
. (FB). 

4. (’21) AIR 1921 Mad 163 (166, 167) : 44 Mad 
902 (FB). 

[See also (’ll) 10 Ind Oaa 805 (307): 88 Cal 448. 
(Attachment before judgment — No objection — 
Decree— Execution^Objeotion to attachment 
can be raised.)] 

5. (’25) AIR 1925 Oal 1147 (1148). 

[See also (’ll) 9 Ind Oas 918 (920, 921) (Gal)]. 

6. (’24) AIR 1924 Oal 193 (196). 

Note 7 

1. (’88) 15 Oal 621 (526) : 15 Ind App 123 (PO). 
(’03) 26 All 57 (69). 

(’35) air 1936 Bang 161 (162). (Order can be got 
i ld of only by instituting a suit— Otherwise, the 
order cannot be impeached even by way of 
defence to a suit.) 

2. (’28) AIR 1923 Pat 152 (152). 

3. (’28) AIR 1928 Mad 840 (841). 
(;68)llSuttxWR40(41). 

’84) 7 Mad 295 (297) (PB). 

06 1 Oal L Jour 296 (299. 800). 

(’36) AIR 1986 Pesh 206 (207). (But a defeated 


claimant suing under this rule is not bound to 
press the whole of the claim raised by him in 
the objection under O. 21 R. 58.) 

[See (’66) 6 Suth W R 67 (70). 

(’87) 20 Nag L Jour 199 (200). (Suit by defeated 
claimant — Frame of — Prayer for declaration of 
right as against decree-holder is necessary — Suit 
merely for possession as against persons in pos- 
session is not one under this rule.)] 

4. (’86) AIR 1936 Lah 524 (527) : 17 Lah 668. 
(PlaintiS is not bound to establish his title to 
the property in every case.) 

5. (’96) 23 Gal 302 (308). 

(’15) AIR 1915 Cal 411 (411). 

6 . (’28) AIR 1928 Mad 1201 (1207) : 52 Mad 465. 

(’25) AIR 1925 Nag 82 (85) : 22 Nag L R 67. 

(’37) AIR 1937 Rang 478 (474). 

(’39) AIR 1989 Pat 188 (139) : 17 Pat 588. (Suit- 
under 0. 21 R. 68 is mere continuation of claim 
proceeding — Purchaser of property from clai- 
mant after order has been pass^ in his favour 
but before institution of suit under 0. 21 R. 63 
is Alienoe pendente Ute and hence is not necessary 
party to suit.) 

(’88) AIR 1988 Pat 468 (471). 
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the question of possession/ Suits brought under this rule are substantive suits and 
must be tried like any other suit, subject to the ordinary rules of procedure and 
evidence/ They are not limited by any special standard of evidence or law. Tho 
claimant may, if necessary, thrash out his title in the fullest and most ultimate sense.-* 
In a suit by tho decree-holder under this rule he must establish that on the 
date of the attachment the judgment-debtor had a subsisting right to the property and 
the suit must be tried as if it were a suit by the judgment-debtor himself for 
possession.'® Similarly, in a suit by a defeated claimant, he must establish that thn 
judgment’debtor had no right to the property. It is not necessary for tho plaintiff in 
such a suit to establish his own title to the property where it is shown that the 
judgment-debtor no title to it and that at the time of the attachment the property 
was in the possession of tho claimant.^^ In a suit by a defeated claimant the discharge 
of tlie attachment order cannot properly be asked for. The claimant's remedy is to 
establish his title by a declaratory decree and then to carry the decree to tho Court 
by which tho order of attachment was issued and such Court is bound to recognize the 
adjudication and govern itself accordingly.'^ 

Where the same property is attached by two different persons holding different 
decrees against tho same judgment-debtor and an objection preferred under Rule 58 is 
dismissed, the two separate attachments give rise to two separate causes of action.'* 

See also the undermentioned decisions,'^ and also Notes 2 and 24. 

8. Parties to the suit. — When a suit is brought under this rule by an 
attaching decroo-holder to establish his right to attach and bring to sale certain 
property, and in order to succeed it is necessary to avoid a transfer of the property on 


(’87) AIR 1987 Pesh 18 (16). 

[See (’36) AIR 1986 Mad 971 (972). (The suit is 
not merely a continuation of the claim proceed- 
ing butwhutis essentially litigated is a qiiesiion 
of title.)] 

[But tee (’19) AIR 1919 Lah 200 (201) : 1919 
Pun Re No. 70. (Held that by virtue of S. 136 
of the Companies Act, 1882, such a suit is not 
one i n continuation of an execution proceoding.)] 

7 . (’20) AIR 1920 Mad 748 (753, 756) ; 43 Idad760. 
(’38) AIR 1933 Mad 328 (329). 

(’67) 8 Suth W R 73 (76). 

(’69) 11 Suth W R 482 (486). 

(’37) AIR 1937 Pesh 13 (16). (Points not raised in 
prior proceedings in the executing Court not 
barred by res judicata.) 

(’35) AIR 1935 Mad 696 (697). 

(’36) AIR 1936 Mad 971 (973). 

[See (’38) AIR 1938 Rang 447 (447). (Property 
of company attached — Objection by transferee 
of property — Transfer by Board of Directors 
and not by general body of share-holders — 
Transferee’s title not sufficient to entitle him to 
object under Rule 68 or to bring a suit under 
this rule.)] 

[See also (’35) AIR 1986 Rang 161(163).] 

8. f’86) 12 Cal 696 (701). 

(•14) 22 Ind Gas 676 (677) : (1913) 1 Upp Bur Rul 
161. (Evidence taken in claim not per ee evi- 
dence in the suit — Admissible for limited 
purpose.) 

[See also (’22) AIR 2922 Lah 68 (59). (Defeated 
claimant filing suit cannot after dismissal of suit 
ask for stay of sale from the A^Ilate Court.) 


(•76) 24 Suth W R 70 (71). (Sale ought to 1)0 
stayed by executing Court.)] 

9. (’24) AIR 1924 Cal 744 (748) : 61 Cal 648. 

(’33) AIR 1938 Mad 328 (329). 

10 . (’10) 8 Ind Gas 689 (642) ; 35 Bom 79. 

11. (’36) AIR 1936 Lah 624 (527) : 17 Lah 668. 
(15 Cal 674 and 3 Cal L Jour 381, Followed.) 
[See also (’39) AIR 1939 Sind 177 (177) : I L R 

(1939) Kar 539. (Suit by decree-holder under 
Rule 63 — Rules of evidence which require a 
plaintiff to prove his claim are not abrogated 
because he is suing a successful claimant.)] 

12 . (’81)4 Mad 181 (188). 

13 . (’37) AIR 1937 Lah 220 (221). (Sidt by 
defeated claimant dismissed— Appeal by him 
Abatement of appeal with regard to one of the 
attaching decree-holders does not cause the whole 
appeal to abate.) 

14 . (’36) AIR 1936 Rang 2(4). (Attachment of 
share of debtor in property inherit^ from mother 
—Claim by daughter as mortgagee from mother 
allowed — Suit on mortgage — Suit by creditor 
under 0. 21 R. 68 alleging mortgage to be ooHu- 
sive is maintainable.) 

(’89) AIR 1939 Pat 430 (482). (In suit under this 
rule the justifiability or otherwise of the decree 
under execution is not a relevant question.) 
(’37) AIR 1937 'Rang 681 (688). (Question under 
S. 62, 0. P. 0. must be decide by exeeuting 
Court and not by separate suit — Hence; sneh 
question cannot be raised in suit by attacking 
creditor under 0. 21 R. 68.) 
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the ground that the transfer has been made with intent to defeat or delay the creditors 
of t he transferor, the suit must be brought in the form of a representative suit on 
brhalf of or for the benefit of all the creditors of the transferor as provided in Section 53 
of the 'fransfer of Property Act as amended in 1929 and the provisions of 0. 1 E. 8, 
ante, would be applicable to such a suit.^ But where the decree-holder’s suit under 
this rule soe1<ing to avoid a transfer in favour of the claimant is not based on such 
transfer having been made with intent to defeat or delay the creditors of the transferor, 
the suit need not bo a representative suit.^ The transferee and the judgmont-debtois 
as transferors will be necessary defendants in a suit under this rule by a dccree-holder 
attacking an alienation of property by the judgment -debtor in favour of the successful 
claimant.*^ It is not necessary to implead any transferee from the successful claimant 
after the order in the claim proceedings and before the institution of the suit, as such 
transferee must bo hold to be an alienee pendente lite} 

M.lie right of suit of the decree-holder enures also to the benefit of the 
auction-purchaser. Ho can thus file a suit to declare that the mortgage subject to 
which the attachment and sale took place is not true and valid 

Where a defeated claimant files a suit under this rule the judgment-debtor is 
a necessary party, especially if the objector seeks to establish his title both against 
the judgment-debtor and the decree- holder.^ If the properties are sold away in court 
auction, it is not necessary to implead the decree-holder. Jt is enough if the auction- 
purchaser alone is impleaded.^ The right of suit under this rule is not personal to the 


Note 8 

1. (’34) AIK 1934 Bang 332 (332) : 12 Rang 670. 
(•34) AIK 1934 Hang 302 (303) ; 12 Rang 666. 

(Hut if suit does involve an avoidance of any 
transfer, suit need not be ropresontative one.) 

(’30) AIR 1936 Cal 783 (784). 

(’36) AIR 1936 Rang 117 (118, 119) : 14 Rang 81. 
(Trial Court should see that such suit is brought 
in reproseiitativo capacity — Objection as to 
form of suit not raised in trial Court~lt cannot 
be raised for the first time in appeal.) 

{See also (’23) 71 Ind Cas 20 (22) (Posh). 

(’38) AIR 1938 Oudh 33 (34). (It is very doubt- 
ful whether the more ^ct that the suit is one 
under 0. 21 R. 63 is sufBciont to exclude the 
operation of S. 53 of the T. P. Act.)] 

[See however (’36) AIR 1936 Pesh 158 (ICO). 
(Procedure laid down in 8. 53, suh-s. 1, p>ra. 4 
Transfer of Property Act is not binding on 
Courts in North West Frontier Province and 
therefore it is not necessary there that the 
decrce-holder's suit in such cases should be a 
representative one.)] 

The following cam are not good law after the 
amendment of. 8, 63, T. P, Act, in 1929 : 

(’19) AIR 1919 Mad 267 (262) : 42 Mad 143. 

(’09) 1 Ind Cas 428 (429, 480) (Gal). 

(’i^8) AIR 1928 Rang 1 (8) : 5 Rang 588. 

(’31) AIR 1931 Lah 430 (481). 

(’34) AIR 1934 Rang 200 (201). 

2. (’88) AIR 1988 Bom 289 (290, 291) : I L R 
(1988) Bom 446. 

(’37) air 1987 Bom 476 (477). 

(’89) AIR 1989 Pat 188 (189) : 17 Pat. 588. 

(’40) AIR 1940 All 72 (74) : 1989 All L Jour 1020 

( 1022 ). 


3. (’01) 1901 All W N 14 (14). (Obiter.) 

(’34) AIR 1934 Rang 332 (333) : 12 Rang 670. 

(’34) AIR 1934 Rang 302 (803) : 12 Rang 660. 

[Bui see (’06) 28 All 41 (43). 

(’39) AIR 1939 Sind 177 (177) : I L R (1939) 
Kar 539. (In a suit under 0. 21 R. 63, against 
the successful claimant, the judgmunt-debtors, 
his vendors through whom he holds, arc not 
necessary parties.)] 

4. (’15) AIR 1915 Mad 496 (498) : 38 Mad 535. 
(’39) AIR 1939 Pat 138 (139) ; 17 Pat 588. 

5. (’31) AIR 1931 All 139 (140) : 52 All 1032. 

[5c6 also (’22) 4 Nag L Jour 149 (158). (Auction- 

purchaser can resist suit on mortgage as noth- 
ing is duo despite order under 0. 21 R. 63.)] 

6. (’06) 28 All 41 (43). 

(’39) AIR 1939 Sind 177 (177) ; 1 L R (1939) 
Kar 639. 

(*37) AIR 1937 Rang 249 (260). (Judgment-debtor’s 
legal representatives are necessary parties.) 

[Bui tee (’34) AIR 1984 Mad 587 (589). (Judg- 
ment-debtor is not a necessary party.)] 

7. (’28) AIR 1923 Mad 68 (69). 

(*85) AIR 1935 Pesh 29 (30). (Auction-purchaser 
is a necessary party.) 

(’04) 27 Mad 94 (98). 

(’28) AIR 1928 Nag 66 (06). 

(’27) AIR 1927 Lah 631 (634) : 9 Lah 167. 

[See (’39) AIR 1939 Pat 321 (822). (Suit insti- 
tuted impleading decree-holder and judgment- 
debtor — Execution sale ponding the suit — 
Execution purchaser need not be joined as 

[ItttM ('98) 1 Oadh Cas 88 (84). 

(■67) 8 Both W R 422 (422). 

.('86) AIR 1986 Pesh 189 (190). ] 


1. 21 R .68 
Notes 
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claimant ; a transferee from the defeated claimant can also sue under this rule.^ 
See also the undermentioned cases." 


9. Consequential relief . if and when should be asked. — As has been seen 
in Note 2 above, this rule does not contain any limitation as regards the nature of the 
suit to be filed and does, not exclude any particular prayer out of its scope.^ The suit 
is of a comprehensive nature and the words “to establish the right" are wide enough 
to cover not only a mere declaratory suit but also one for consequential reliefs such as 
the recovery of the value of the property if it had been already sold* or for possession.'* 
But the plaintiff is not hound to ask for a consequential relief, lie may ask for a mere 
declaration and the suit cannot be dismissed as offending the proviso to Section 42 of 
the Specific Belief Act, 1877.^ If the defeated claimant asks for a bare declaration and 
succeeds, a subsequent suit for possession is not barred under 0. 2 B. 2." 

The Court can grant a temporary injunction to prevent the sale of the attached 
property in execution pending a suit by the defeated claimant under this rule." 


10. Damages for wrongful attachment, if can be asked for under this 
Rule. — A defeated claimant can, in a suit under this rule, claim damages for wrongful 
attachment,* or the value of the property if it had been already sold.* In order to 
sustain a claim for damages, it is not necessary for the claimant to allege and prove 
malice, or want of reasonable and probable cause on the part of the decree-holder in 
resisting the claim.* 


8. {‘04) 20 All 89 (91). 

9. (’35) AIR 1935 Ring 480 (490). (Claim to 
attach property purchased in name of judgment- 
debtor’s wife ns really bought by judgment- 
debtor — Transferor is not necessary party to suit 
by decree-holder under 0. 21 R. 68.) 

(’36) AIR 1936 Rang 56 (57). (Suit by decree- 
holder — Judgment-debtor is proper though not 
necessary party.) ; 

Note 9 

1. (’18) AIR 1918 Nag 238 (233). 

(’19) AIR 1919 Mad 257 (258) ; 42 Mad 148. 

(’26) AIR 1928 Rang 34 (35); 5 Rang 699. 

2. (’17) AIR 1917 Mad 893 (394, 895): 40 Mad 788. 

(’81) AIR 1931 Lah 483 (484) : 13 Jjah 148. 

(’94) 17 Mad 389 (890). 

3. (’74) 11 Bom TI 0 R 174 (181). 

(’92) 16 Bom 608 (617). 

4. (’06) 29 Mad 151 (162) (FB). (Overruling 16 
Mad 140.) 

(’84) AIR 1934 Rang 832 (888) ; 12 Rang 670. 

(’91) 14 Mad 23 (25). 

(•09) 2 Ind Cas 980 (980) (Mad). 

(’30) AIR 1930 All 895 (396). (On the ground of 
equitable considerations arising in this case a 
mere declaration was not granM.) 

(’80) 4 Bom 529 (53.5). 

(’27) AIR 1927 Lah 631 (638) : 9 Lah 167. 

(’19) AIR 1919 Lah 364 (866, 866). 

(1900) 1900 Pun Re No. Ill, page 482. 

(’91) 1891 Pun Re No. 29, page 168. 

(’28) AIR 1928 Pat 664 (672). 

(’18) AIR 1916 Pat 217 (218) : 8 Pat L Jour 182. 

(’12) 14 Ind Gas 610 (611) ; 1912 Pun Be No. 10. 

(’16) AIR 1916 Low Bur 19 (20). 

(’81) AIR 1981 Rang 810 (811, 818) : 9 Rang 867. 


(’10) 8 Ind Oas 608 (609) (Low Bur). 

(’93-1900) 1893-1900 Low Bur Rul 481. 

(’06) 4 Low Bur Rul 263 (264). 

(’04) 4 Low Bur Rul 88 (88). 

(’29) AIR 1929 Rang 104 (104). (Held a defeated 
claimant is not entitled to file a suit under S.42, 
Specific Relief Act.) 

(’26) AIR 1926 Rang 124 (126) ; 4 Bang 22. (Do.) 
(’37) AIR 1937 Rang 249 (250). 

(’87) AIR 1987 Rang 138 (l34). 

(’88) AIR 1988 Mad 741 (742). 

[But see (’96) 1 Oudh Cas 272 (279). (But 
when the property is released or sold and 
comes into the possession of private indivi- 
duals a suit for a mere declaration without 
consequential relief is one brought in contra- 
vention of S. 42, Specific Belief Act, and is not 
maintainable.)] 

5. (’28) AIR 1928 Mad 840 (844). 

(’37) AIR 1937 Bang 249 (250). 

(’87) AIR 1937 Bang 188 (134). 

6. (’88) AIR 1988 Cal 871 (872). (Where thereis a 
substantial question in controversy between the 
parties the Court should grant the injunction.) 
[See however (’88) AIR 1988 Rang 21(22). (Efiect 

of Rangoon amendment of 0. 89 R. 1 is that 
such temporary injunction cannot be granted.}] 
Note 10 

1. (’86) 12 Oal 696 (706). 

2. (’8l) 7 Cal 608 (612). 

(’17) AIR 1917 Mad 898 (894, 896) ; 40 Mad 788 
(PB). 

3. (’90) 17 Oal 486 (442) ; 17 Ind App 17 (PO). 
(’86) AIR 1986 Lah 624 (528). (Claimant need 

not prove his ownership of property in di^pat^ 
Possession is good as against wrongdoer.) 
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In a suit for damages for wrongful attachment of property, the plaintiff is not 
entitled to recover the costs incurred by him as objector in the execution proceedings* 

11. Suit not neoessary if property is released from attaohment. — When 
the attachment is withdrawn by the decree- holder himself subsequent to the claim 
order, the abject of a suit is gained and the defeated claimant is not obliged to bring a 
suit.^ As ix)inted out by Sir Charles Sargent, 0. J., in Qoyal Purusliottam v. Boi 
Divali ^ : 

“When the plaintiff withdrew his attachment, the parties were restored to tlie status qiio auto. 
The object of the claim which was preferred by the defendant was as coo tern plated by S. 278, 
Civil Procedure Code, to obtain the removal of the attachment, and when that attachment was 

removed by the judgment-creditor’s own act there was no longer an attachment or any 

other proceedings in execution on which the order could operate to the prejudice of the claimant 
and, therefore, no necessity for bringing a suit to set aside the order.’* 

Where the attachment comes to an end,® as whore the dccroo is satisfied or set 
aside or reversed or the decretal amount is paid into Court under Rule 55, or where 
the attachment is voluntarily withdrawn by the decree-holder himself,* or the attach- 
ment is raised owing to the default of the decree- holder under Rule 57 of this Order,® 
the parties are put back in the same position as they w^ero in before execution 
proceedings were lodged, and the defeated claimant is not compollod to institute a suit 
within a year from the date of the claim order. When the attachment is raised the 
cause of action for the claim petition or for any suit founded upon an order in that 
claim also falls to the ground.® 

But the withdrawal or raising of the attachment or the satisfaction of the 
decree should, according to the High Courts of Calcutta^ and Madras*^ and the Judicial 
Commissioner’s Court of Nagpur,® have taken place within the period of one year 
prescribed by Art. 11, Limitation Act. ’I’he High Court of Lahore^® has, on the other 


4 . (’38) AIK 1988 Lah 381 (335, 336). (Nor is 
the plaintiff entitled to damages for personal 
worry.) 

Note 11 


1 . (*24) AIR 1924 Cal 744 (749) : 51 Cal 548, 

(*80) AIR 1930 All 177 (178, 179). 

(’18) AIR 1918 Mad 450 (451). 

(*16) AIR 1916 Low Bur 25 (25). (Attaching 
creditor withdrawing attachment cannot file a 
suit under this rule — However he may have a 
remedy under the Spocifio Relief Act.) 

(’29) AIR 1929 Bang 228 (226). (But claimant’s 
right of suit not taken away by withdrawal of 
attachment.) 

[See (*26) AIR 1926 Lah 348 (348) : 7 Lah 235. 
(Decree-holder himself withdrawing attach- 
ment even prior to passing of order on objection 
application — Su^ a decree-holder cannot 
bring a suit under this rule.)] 

2. (’94) 18 Bom 241 (243). 

3 . (’36) 40 Cal W N 146 (148). (Execution sale 
set aside — Attachment comes to an end.) 

(‘86) AIR 1986 Lah 169 (170). (Attachment set 
aside on reversal of decree.) 

('37) AIR 1937 Mad 44 (46). (Confirmed on Letters 
Patent Appeal in A 1 B 1989 Mad 456 (S B).)_ 

4 . (’24) AIR 1924 Cal 744 (750): 61 Cal 648. 

(*04) 81 Cal 228 (281). 

(’06) 8 Cal L Jour 881 (884). (The case of com- 
promise between the claimant and the decree- 
holder.) 


(’88) 9 Cal 10 (13). 

(’82) 8 Cal 279 (282). 

(’21) AIR 1921 Bom 35 (86) : 45 Bom 561. 

(’89) 18 Bom 72 (74). 

(’10) 8 Ind Cas 167 (158) : 34 Mad 533. 

(’36) 40 Cal W N 146 (148). (Attachment with- 
drawn owing to subsequent satisfaction of 
decree.) 

[See (*20) AIR 1920 Mad 187 (190).] 

[But see (’78) 1 All 541 (543).] 

5 . (’81) AIR 1981 All 608 (608) : 53 All 918. 

(’84) AIR 1934 All 267 (270, 271) : 66 All 537. 
(This principle applies also between representa- 
tives of decree-holder and claimant.) 

(’ll) 12 Ind Cas 66 (67) (Cal). 

(’70) 14 Suth W R 367 (868). 

(’26) 94 Ind Cas 120 (120) (Gal). 

(’22) AIR 1922 Lah 108 (111) : 3 Lah 7. 

[Sm (’26) AIR 1925 Mad 1113 (1114).] 

[See also (’86) AIR 1986 Pesh 41 (43). (Once 
the attachment ceases to exist within one year 


provided by law for filing suit under H. 63, no 
duty is cast on the objector to proceed further.)] 

6. (’27) AIR 1927 Mad 893 (893). 

(’84) AIR 1934 All 267 (270) : 66 All 537. 

7 . (*24) AIR 1924 Cal 744 (761) ; 51 Cal 548. 

8. (’06) 29 Mad 225 (229, 280). 

(’87) AIR 1987 Mad 44 (46). 


9. (’26) AIR 1926 Nag 423 (425): 22 Nag L R 94. 

10 . (*81) AIR 1931 Lah 74 (76). 


0.21 R .88 
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0* 21 R» 68 hand, held that it makes no difference whether the attachment is raised within or 
HotaS llrlS beyond a year after the order. It is submitted that the former view is correct. As 
pointed by their Lordships of the Madras High Court in Koyanna y. Dossy^ I. L. B. 
29 Madras 225 : 

To hold that tho right of an unsuccossful claimant to bring a suit remains in a state of sus- 
pended animation for ah indefinite period after the expiration of a year from the date of the order 
against him liable to bo revived at any moment by tho paymout oil of tho amount of tho decree, 
would load to great inconvenience.** 

Where, on a claim being preferred, the decree- holder voluntarily withdraws the 
attachment and there is no adverse order against him in tho claim proceeding, he is, 
nevertheless, entitled under Section 42, Specific Belief Act, to sue for a declaration that 
the property is liable to attachment and sale in execution of his decree. Such a suit 
does not fall under this rule.^^ 

It has been held by the Nagpur High Court^^ that where an order has been 
passed under O. 21 B. 62 directing the attached property to bo sold subject to a mort- 
gage, the order will become conclusive against the decree-holder unless sot aside by a 
suit under this rule, although subsequent to tho order the execution proceeding is 
dismissed for default and the attachment itself is raised. 


12. Claimant can pay money under protest. — If an objector fails in his 
claim, ho is not obliged to file a suit. He may prevent tho sale of the property attached 
by paying the decree amount under protest and then sue the docree-holdor for the 
recovery of the money so paid under compulsion.^ 

13. Other remedies open to a claimant or objector. — No appeal or review^ 
lies from an order passed in a claim proceeding. The only remedy of the defeated party 
is to file a suit under this rule within the period of limitation provided by Article 11 
of the Limitation Act.^ In the absence of such a suit he cannot, either as plaintiff or as 
defendant, challenge the validity of the order in any matter or proceeding.® The mere 


11. (’56) AIR 1986 Bom 160 (161, 162): 60 Bom 
226. 

12, (’39) AIR 1989 Nag 805 (808) : I L B (1989) 
Nag 666. 

Note 12 

1. (’13) 18 Ind Cag 949 (961) : 40 Cal 698 : 40 
Ind App 66 (PC). 

(’38) AlU 1933 All 968 (954). 

(’81) 7 Cal 648 (668) : 8 Ind App 98 (PC). 

. (’88) 15 Cal 666 (666). 

(’16) AIB 1916 Sind 22 (22) : 9 Sind L B 213. 
(Paymunt to avert attachment — Money cannot 
bo rocovorod ) 

(’96) 22 Bom 478 (476). (Bat executing Court 
cannot order re-payment.) 

Note 13 

1. (’79) 1879 Pun Be No. 148, page 417 (FB). 
(’70) IS Suth W B 121 (122). (No appeal lies.) 

[But tee (’67) 7 Suth W B 79 (80.)f 

2. (’08) 85 Cal 202(206,207) : 86 Ind App 22 (PC). 
(’26) AIB 1926 Nag 288 (289). 

(’86) AIB 1935 Uh 642 (642). 

(’86) AIB 1986 Sind 2 (8) : 80 Sind L B 288. 
(Neither appeal nor reviaion lies.) 

3. (’28) AIB 1928 All 827 (829). 

(’76) 1 All 881 (886). 

(’84) 1884 All WN 25 (26). 

• (’98) 22 Bom 640 (644, 646). 

(’14) AIB 1914 Bom 899 (800) : 88 Bom 681. 


(’80) 4 Bom 611 (617). 

(’88) 12 Bom 231 (286). 

(’22) AIB 1922 Cal 164 (164). 

(’28) AIB 1928 Cal 514 (616). 

(l900) 27 Cal 714 (722). 

(’97) 24 Cal 568 (666). 

(’86) 11 Cal 678 (678). 

(’24) AIB 1924 Lah 867 (867). 

(’29) AIB 1929 Uh 866 (866) ; 11 Lah 869. 

(’16) AIB 1916 Lah 377 (878): 1916 Fun Be 
No. 101. 

(’09) 4 Ind Cag 970 (972) (Lah), 

(’16) AIB 1916 Lah 273 (274) : 1916 Pan Be 
No. 66. 

I ’94) 17 Mad 17 (19). 

’87) 10 Mad 867 (861). 

’’87) 10 Mad 58 (64). 

’82) 4 Mad 802 (308). 

I ’26) AIB 1926 Nag 890 (891). 

’06) 8 Oudh Cag 806 (812). 

I ’28) AIB 1928 Bang 166 (l66). 

;’86) AIB 1936 Bang 161 (l62.) (Objector or clai- 
mant wanting to got rid of otdet must imMaob 
validity of order directly as ^aintill and not 
indirectly ag defendant.) 

(’89) AIB 1989 Cal 620 (629) ; 1 L B (1989) 9 Oal 
991. (Whether the attc^ment on the .pn^nty 
is directed to continue either lubjeot to or fno 
from the mortgage or charge; the or^'il (9>o 
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fact that a suit has been filed against him \vithin one year or that he has filed his Ot21 Rt68 
defence within one year of the claim order does not affect the conclusivencss of the Notes 18*^15 
oi'der.^ It has been held in the undermentioned case® that a defeated claimant cannot 
also obstruct the auction-purchaser in delivery proceedings under Eule 99 of this Order. 

The dismissal of a claim is, however, no bar to the claimant applying to set aside 
the court-auction-sale after making the necessary deposit under llule 89 of this Order 
as a person interested in the property sold.** 

14. Objeotor oan plead invalidity of attaohment. — A defeated claimant 
or an objector suing under this rule is entitled to plead that there was no attachment 
or that the attachment effected was not legal. For instance, he can show that the 
executing Court had no jurisdiction to attach and therefore his rights are not affected 
in any way by the claim order.^ In Muthia Ghetty v. Palaniappa Chetty? their 
Lordships of the Judicial Committee held that, for purposes of Article 11 of the 
Ijimitation Act, the property to which a claim is a made must be property which has 
been de facto attached, “Unless there has been attachment, there can be no order 
made on an objection lodged to it, nor can any claim bo made to the property so 
iittaclied; and without such an order, there is no terminus a quo for the running of 
limitation, and with this the limitation itself is non-existent.** 

But an objector cannot question the legality or validity of the decree against the 
judgment-debtor on the ground that it is colourable or collusive.^ 

15. Limitation for Buits under this Rule. — Article 11, Schedule I of the 
Limitation Act, IX of 1908, prescribes the period of one year from the date^of the 
order as the time within which a suit has to be brought under this rule. “The policy 
of the Act is to secure speedy settlement of (luestions of title raised in execution sales 
and for that reason a year is fixed as the time within which the suit is to bo brought.’*^ 

The Article applies to orders passed whether with or without investigation.^ Where a 
claim is allowed, inter alia, on the ground that there was no proper attachment over 


under 0. 21 R. 62 and if it is not set aside by a 
suit under Rule 03, tho summary order becomes 
conclusive and tho purchaser or the mortgagee 
cannot assert any right which that order denies.) 
[See (’05) 2 Cal L Jour 699 (001). (Purchase 
subject to a declaration of mortgage lion under 

0. 21 R. 6 2— Subsequent attack on mortgage in 
suit by mortgagee within a year — No estop- 

pel.)] 

4. (’18) AIB 1918 Mad 693 (693). 

{’in) AIR 1926 Mad 368 (369). 

5. (’12) 15 Ind Cas 683 (681) (Cal). 

(’86) 9 Bom 3.5 (38). 

(70) 18 Suth W R 431 (481). 

6. (’28) AIR 1928 Mad 487 (488, 489). 

(’•->6) AIB 1926 Nag 10 (13) : 21 Nag L R 102. 
Note 14 

1. (’27) AIR 1927 Mad 450 (456). 

(’88) 10 All 479 (484). 

(But M. (1865) 4 Suth W R 99 (99)]. 

2. (’28) AIR 1928 P 0 189 (141) : 61 Mad 849 : 
35 Ind App 266 (PC.) (Rovereing AIR 1922 Mad 

3. (’86) 1886 Bom P J 212 (212). 

(’86) 10 Bom 669 (661). 

[Sm also (’76) 24 Suth W R 894 (896). (Nor has 
he ^ht to set up any irregularities in the exe- 
cution as an answer to the ezeoution creditor’s 


claim of title.)] 

Note 15 

1. (’88) 16 Cal 521 (526) : 15 Ind App 123 (PC). 
(’67) 7 Suth W B 4.56 (456). (Limitation runs 

from the date of the order.) 

(’73) 10 Bom II C B 19 (20). (Do.) 

(’74) 22 Suth W R 68 (68). (Do.) 

(’66) 3 Mad II C R 220 (221). (Do.) 

(’88) 1 C P L R 8 (4). (Do.) 

(76) 7 N W P H 0 R 113 (11.5). (Do.) 

C31) AIR 1981 Rang 188 (185). (Do.) 

(’91) 1 Mad L Jour 478(479). (Order not dated — 
Extrinsic evidence can be adduced as to date.) 
(■81) 8 Cal L Rep 64 (55). 

(’69) 12 Suth W R 88 (34). {Held Article does 
not apply.) 

(■74 21 Suth W B 183 (184). 

(’66) 3 Mad H C R 189 (140). (Case under the old 
Code.) 

(1864) 1864 Suth WB Gap 871(872). {Held S. 14 
does not apply.) 

(’08) 81 Mod 481 (488). (Limitation for wrongful 
seizure of moveables.) 

[S«< aiso (’17) AIR 1917 Mad 898 (896) ; 40 Mi^ 
788. (Limitation runs from date of tho order.)) 

2. (’18) AIR 1918 Mad 1064 (1064). 

(’82) AIR 1989 Lah 616 (617). 

(’27) AIB 1927 Lah 660 (661). 
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the properties, Article 11 does not apply to a suit by the decree-holder to establish the 
title of his judgment-dobtor.’ See also discussion in Note 14 ante. In the case of a 
minor, however, the period of limitation is subject to be modified by virtue of Section 6 
of the Limitation Act and he can file a suit within one year after he attains majority * 
As to whether this Article applies to orders on claims preferred in respect of attachments 
before judgment, see Note 6, ante. 

16. Subjeot to the result of the suit the order is oonolosive. — As has 

been seen in Note 13 ante, an order passed in a claim proceeding is conclusive against 
the defeated party unless ho brings a suit within one year from the date of the order. 
It is conclusive not only between the parties to the order^ but binds also their 
representatives-in-interest.^ Thus, the auction-purchaser is bound by an order against 
the decree-holder made under Buie 62.^ Conversely, the auction-purchaser is also 
entitled to plead in bar to a suit by the defeated claimant that the order rejecting his 
claim has become conclusive against him.^ 

But the conclusiveness of the order is subject to the result of the suit. In other 
words, the order is only a provisional one and is liable to be set aside by the decision 
given in the suit filed under this rule.‘ The effect of such a suit is to keep the execution 
proceedings ponding till the decision of the suit.*’ If the suit by the decree-holder 
succeeds,^ or if the suit by the claimant fails,* the proceedings continue. If the suit by 
the decree- holder fails, or the suit by the claimant succeeds,* the proceeding fails 
simultaneously. If after a claim order, the successful claimant transfers the property in 
dispu^ to a third person, such transferee also takes it subject to the result of the suit 
by the decree-holder.'* If the decree-holder succeeds in the suit, the attachment is 
revived and the transferee cannot assert his right against him." In other words, the 
transfer is affected by the doctrine of Us pendens.^ The same principle will apply 
where after the claim is rejected, the properties are sold in court-auction ; theauction- 


3. CSS) AIR 1933 Lah 449 (450). (Article 120 
will apply.) 

4 . (*76) 1 Cal 226 (242) : 8 Ind App 7 (P C). 
<1866) 8 Suth W R 8 (9). 

<‘81) 7 Cal 187 (189). 

<’25) AIR 1925 Mad 879 (880). 

Note 16 

1. (’89) 17 Cal 260 (262). 

(’13) 20 Ind Caa 815 (816) (Cal). 

(’17) AIR 1917 Cal 669 (670) : 44 Cal 698. 

[S«« also (’12) leindCas 529 (529) (Mad). (Third 
person cannot take advantage of the order.)] 

2. (’24) AIR 1924 Sind 97 (99) : 17 Sind L R 68. 
<’86) AIR 1986 Cal 690 (692). 

3. (’19) AIR 1919 Lah 126 (120). 

(’10) 8 Ind Cas 117 (118) ; 85 Mad 85. 

(’86) AIR 1936 Cal 690 (592). 

(’89) AIR 1939 Cal620(622):ILR(1989) 2Clal291. 
(Mortgagee’s application under R. 62 to have 
attehment continued subjeot to mortgage dis- 
missed— Such order of dismissal if not set aside 
by suit under 0.21 B.68 becomes final estopping 
mortgagee from asserting rights denied by that 
order.) 

[But see (’ll) 10 Ind Cas 918 (918): 86 Bom 276.] 

4 . (’20) AIR 1920 Mad 191 (192). 

5. (’21) AIR 1921 Mad 106 (106) : 44 Mad 268. 

6 . (’80) AIR 1980 Oudh 468 (471). 
<’74)21SathWB485(485). 

i’80) AIR 1980 Oudh 266 (266) : .6 Luck 680. 


(The words in the rule “the result of such suit’’ 
refer to the final result.) 

[See (’82) 6 Mad 98 (99).] 

7. (’21) AIR 1921 Oal 101 (103, 104). 

(’22) AIR 1922 Mad 176 (178) : 46 Mad 84. 

(’76) 28 Suth W R 183 (184). 

(’76) 1 All 856 (857). 

8. (’80) AIR 1980 Oudh 266 (266) : 6 Luck 680. 

9. (’84) 7 Mad 167 (170). 

(’80) AIR 1980 Oudh 468 (471). 

10 . (’96) 23 Cal 829 (884). 

(’21) AIR 1921 Oal 101 (108, 104). 

11 . (’18) AIR 1918 Oudh 276 (277). 

(’29) AIR 1929 Oal 624 (625) : 67 Cal 122. 

(’76) 1 All 855 (867, 859). 

(’22) AIR 1922 Mad 176 (178) : 45 Mad 84. 

(’74) 21 Suth W R 435 (435). 

’21) AIR 1921 Cal 101 (108, 104). 

(’89) AIR 1939 Oudh 178 (179) : 14 Luck 648. 
(Transfer is void under Section 64.) 

[See however (’80) AIR 1930 Rang 247 (248) : 
8 Rang 491. (In the case of moveaUea fresh 
Boizure is nocossatv.)! 

12 . (’16) AIR 1916 Mad 496 (497, 498) r 88 Mad 
686 (646, 647). 

(’09) 1 Ind Cas 961 (961) : 81 All 867. (AUenation 
by judgment-debtor aftera decree ina claim suit 
by the decree-holder.) 

(’89) AIR 1989 Oudh 178 (179) : 14 Luck 648. 
(Order releadng property Imu a it oc hmeiit in 
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purchaser's right in such a case is subject to be defeated by the claimant succeeding 
in the suit.^® 

It has been seen in Note 23 to Eule 58 that where one of several decree, 
holders obtains an order in his favour disallowing a claim, it cannot be availed of by 
the other decree- holders who are not parties to the claim. But where the same property 
is attached by different decree- holders in execution, and on objection by a third party 
the attachments under all the decrees are raised, it has been held that the success 
obtained by a single decree-holder in a suit under this rule enures also to the benelit 
of the other decree- holders who have not filed suits.^^ 

A ‘suit’ contemplated by this rule is a suit under the Civil Procedure Code 
which commences by the filing of a plaint. An application under Section 4 of the 
Provincial Insolvency Act is not a ‘suit’ for purposes of this rulo.^® 

A decree is passed against a firm. In execution of the decree a certain property 
is attaclied. The attachment is raised on the objection of a person not coming within 
sub-rule (1) of 0.21 R. 50 that it is his property. Proceedings are then taken under 
sub-rule (2) of 0. 21 R. 50 and leave is granted for the execution of the decree against 
such person as being a partner in the firm. The decree- holder is entitled to attach the 
same property although ho has not instituted a suit under this rule in respect of the 
previous order allowing the objection to the attachment under 0. 21 R. 68. The reason 
is that the previous order was only a bar to the attachment of the property in execution 
of the decree as it stood and cannot stand in tho way of the decree-holder attaching 
the property after ho has obtained an order under 0. 21 R. 50, sub-rule (2), permitting 
him to proceed against the person as being a partner in the firm.^® 

See also Note 23 to Order 21 Rule 58. 

17. Property in reepeot of which the order is oonolusiYe. — The claim order 
is conclusive between the parties to tho proceedings only as regards the particular 
property in dispute.^ Thus, where a claim was allowed and the decree-holder filed a suit 
under this rule and after the dismissal thereof applied for the arrest of tho judgment- 
debtor or for the attachment of other properties of the judgment- debtor more than three 
years after his original application for attachment, it was held that tho application for 
arrest was barred by limitation as it could not be considered to be a continuance or 
revival of the previous proceedings for attachment.^ Where, however, the decree- holder 
succeeds in the suit and applies thereafter for proceeding with the execution originally 
started by him against the property t the application must be deemed to be a 
continuation of the previous proceedings and is not barred.® 


claim proceeding under 0. 21 R. 68 — Transfer 
made after it and before disposal of suit under 

0. 21 B. 08 to set aside that order is affected 
by Its pendens,) 

(’37) AIR 1937 Rang 473 (474). 

[See (’01) 28 All 60 (65).] 

[But tee (’86) 10 Bom 406 (407).] 

13. (»27) AIR 1927 Lah 631 (633) ; 9 Lah 167. 
(* 38 ) AIR 1988 Pat 468 (471). (Property attached 

in execution— Claim under 0. 21 R. 68 allowed 
^-Titlo suit by decree-holder decreed and pro- 
perty auctioned— Claimant appealing from decree 
nnd Appellate Court upholding claim— Sale does 
uot subsist against olaimant.).| 

14. (*69) 12 Suth W R 221 (222). 

15. (’37) 1987 Mad W N 1046 (1047). 

15* (’85) AIR 1986 Pat 409 (411) : 14 Fat 857« 


Note 17 

1. (’17) AIR 1917 Cal 669 (670) ; 44 Cal C98. 

(’90) 14 Bom 206 (209, 213). 

(’86) 12 Cal 463 (457). 

(’89) AIR 1939 All 657 (659). 

[See also (’09) 1 Ind Cas 742 (748) : 1909 Pun 
Re No. 42. 

2. (’83) 7 Bom 293 (296). 

(’90) 17 Cal 268 (271). (Other property.) 

(’78) 8 Cal 716 (720). (Do.) 

3. (’96) 28 Cal 437 (440). 

(’84) AIR 1934 Pat 682 (633). (Subsequent appli- 
cation in respect of the same pro^HJity is con tin na- 
tion of previous application and will not be 
barred under S. 48.) 

(’04) 28 Mad 60(68)(PB). (10 Mad 22, Overruled.) 


0.21 R .68 
Motes 16-17 
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0. 21 R. 68 18. Effect of decision in daim oases as to possession. — The claim order is 

Rotes 18-19 conclusive as to the successful party’s right to possession} But the effect of the decision 
as to possession in other proceedings in which the question may again arise is not the 
matter to which the words ‘‘shall be conclusive” are directly addressed. Thus, if 
attachment is removed subsequent to the claim order and later another attachment is 
made, the question of i^ssession is a question of possession at a different date.* 

It has been held that where a claimant prefers a claim on the basis of his 
being in adverse possession of the i)roperty against the judgment-debtor and the claim 
is dismissed on the ground of his not being in possession at all, ho will not bo 
precluded, in a suit for possession by the auction-purchaser, from pleading that ho has 
been in possession from a time anterior to the order against him, although he has not 
brought a suit under this rule.* The reason given is that in such a case, the suit under 
tliis rule would have been futile as it would have been dismissed on the ground that 
the title to the property was in the judgment-debtor. 

See also Note 24 infra. 

19. Burden of proof in a suit under this Rule. — In a suit brought under 
this rule the burden of establishing the right claimed is upon the plaintiff.^ In J amahar 
v. Aslcaran^ it was observed by Sir Lawrence Jenkins, C. J., that where the suit is by 
the defeated claimant he must show affirmatively that not only the ostensible but the 
real title also is in him. The burden is not discharged by merely pointing to the 
innocent appearance of the instrument under which he claims. He must show that 
they are as good as they look. This principle has been accepted by the various High 
Courts and applied in a number of decisions.* But in F. E. A. B. 3/. Firm v. Maung 


Note 18 

1. (’79) 14 Bom 372 (377). 

(’74) 21 Suth W R 133 (134). 

[.S«« also (’39) AIR 1989 I<ag 23(26). (Successful 
plaintiff in claim suit is entitled to mesne profits 
from attotiou-purchaser.)) 

2. (’24) AIR 1924 Cal 744 (748) : 51 Cal 548. 

3. (’89) AIK 1939 Mad 456 (461) : ILR (1939) 
Alad 803 (S B). (Dissenting from 8 Mad 506 — 
In such cases, the finding as to possession in the 
claim proceeding can only be taken as pritna 
facie proof of want of possession.) 

Note 19 

1. (’ 39) AIR 1939 Put 321(322). (Suit by defeated 
claimant.) 

(’39) AIR 1989 Pat 81 (82). (Suitbydecree-holder 
— Onus to prove that sale in claimant’s favour 
is colourable and without consideration is on 
decree-holder.) 

(’89) AIR 1939 Lah 438 (439). (Suit by decree- 
holder — Onus is on him to prove that transfer 
under which defendant claims is bogus.) 

2. (’16) AIR 1916 Cal 666 (667). 

3. (’28) AIR 1928 All 476 (480). 

(’33) AIR 1988 Lah 637 (688). (Plaintiff should 
not only prove that there is an ostensible deed 
of title, but also that transaction is genuine.) 
(’88) AIR 1983 Lah 660 (661). (Dismissal of 
objection to execution on basis of gift — Suit by 
objector under 0. 21 R. 68 — Plaintiff should 
prove genuineness of gift even though defendant 
has not specifloally pleaded that gift is collusivei) 
(’38) AIR 1988 Lah 856 (866). , 


(’34) AIR 1934 Hag 253 (254). 

(’83) AIR 1938 Rang 211 (212). 

(’88) AIR 1933 Rang 129 (130). 

(’08) 80 All 321 (328). 

(’96) 18 All 369 (370). 

(’08) 5 All L Jour 358 (860). 

(’87) 1887 All W N 71 (71). 

(’99) 1899 All W N 220 (221). 

(’76) 7NWPHOR86 (87). 

(’98) 17 Bom 94 (99). 

(’88) 12 Bom 270 (272). 

(’82) 6 Bom 215 (223, 224) (F B). 

(’12) 18 Ind Gas 456 (456) (Cal). 

(’69) 11 Suth W R 422 (422, (423). 

(’69) 10 Suth W R 821 (321). 

(’69) 11 Suth W R 464 (454). 

(’69) 11 Suth W R 467 (468). 

(’71 15 Suth W R 0 0 7 (9, 16). 

(’71) 16 Suth W R 166 (166). 

(’71) 16 Suth W B 202 (202). 

(’76) 26 Suth W R 79 (79). 

(’28) 107 Ind Cas 782 (782) (Lah). 

(’21) 60 Ind Cas 761 (768) (Lah). 

(’21 AIR 1921 Lah 97 (99). 

(’24) AIR 1924 Lah 707 (708). 

(’29) AIR 1929 Lah 466 (466). 

(’82) AIR 1982 Lah 174 (176) : 12 Lah 768. 
(’26) AIR 1926 Lah 26 (26). 

(’80) 81 Pun L R 894 (896). 

’24) AIR 1924 Mad 770 (771). 

’18) AIR 1918 Mad 274 (276) : 41 Mad 206. 
(’29) AIR 1929 Nag 121 (128). 

(’26) AIR 1926 Nog 298 (296). 

(’20) AIR 1920 Nag 88 (84). 



SUIT TO ESTABLISH RIGHT TO ATTACHED PROPERTY 


2173 


Ba Kyin, A. I. R. 1927 Privy Council 237—1. L. R. 5 Rangoon 852, their Lordships 
cf the Judicial Committee made the following observation : 

“ They (the defeated claimants-plaintiffs) being the ostensible owners of the property under a 
duly registered deed and a deed of transfer, obviously the party claiming to attach the property 
for somebody else's debt, nut their debt, but the debt of the original debtor, must show that the 
sale was airaudulent one, and that could only be done in this case by showing utter inadequacy 
of consideration.*’ 

Their Lordships then proceeded to examine the various items of consideration 
and upheld the transaction in favour of the plaintiffs. Does this observation change 
the law as regards the onus of proof? As pointed out by thoir I'jordships of the Higii 
Courts of Madras,^ Patna® and Rangoon® and the Judicial Conjmissioner’s Court of 
Nagpur," the Judicial Committee did not consider the question of the burden of proof 
as such in the above case and the observation should bo understood as applying only to 
the particular facts of the case before it. In Appadurai v. Vellayan Ghettiar,^ it was 


(’•20) AIR 1920 Nag 93 (03). 

(’24) AIR 1924 Nag 240 (241). (Obiter.) 

(•23) AIR 1923 Nag 334 (336). 

(’27) AIR 1927 Oudh 440 (440). 

(’10) AIR 1916 Oudh 27 (28) : 19 Oudh Cas 67. 
(’19) AIR 1919 Pat 346 (349). 

(*09) 2 Ind Cas 258 (259) : 12 Oudh Cas 74. 

(’19) AIR 1919 Lah 299 (300). 

(’13) 20 Ind Cas 855 (356) (I.ah). 

(’88) 1 C P L R 69 (62). 

(’93) 6 0 P L R 81 (81). 

(’96) 9 C P L R 142 (143). 

(’12) 14 Ind Cas 813 (813) (Low Bur). (The plaintiff 
is untitled to prove his case out of the defendant’s 
own mouth.) 

( 08) 2 Low Bur Rul 152 (157). 

(’05) 4 Low Bur Rul 228 (220). 

(’97) 2 Upp Bur Rul 270. 

(’02-1908) 2 Upp Bur Rul Civ Pro 15. 

(’93-1900) 1893-1900 Low Bur Rul 333. 

(’68) 5 Bom II C R A C 76 (77). 

(’27) AIR 1927 P C 287 (238) : 6 Rang 852 (P C). 
(’37) AIR 1937 Rang 252(252). (The presumption 
as to the correctness of the order is ordinarily 
sufficient to rebut or at least to considerably 
weaken the presumption that ostensible owner is 
the real purchaser.) 

(’37) AIR 1937 Pat 76 (78). (Claim rejected on 
ground of claimant being benamidar of judgment- 
debtor— Suit by claimant under R. 63 — Onus 
to prove that he is not benamidar but bona fide 
purcliasor is upon claimant.) 

(■38) 40 Pun L R 705 (707). 

(’39) AIR 1939 Cal 678 (679). (Onus is on claimant 
lo show that ho has right which was denied to 
him by adverse order against him in claim pro- 
ceedings under 0. 21 R. 58 — He must prove that 
instruments under which he claims are as good 
us they look— It is not for defendant to prove that 
they are collusive.) 

(’:39) AIR 1989 Pat 462 (464). 

(’35) AIR 1936 Pat 281 (235). (This view is based 
on the ground that a suit under 0, 21 R. 68, 
P. C., is essentially a suit to set aside an 
order made adversely to the plaintiff in execution, 
which order must be presumed tobecormtuntil 
aside.) 

(’36) AIR 1936 Mad 971 (978). 

( 3T) AIB 1987 Nag 1 (3) : ILR (1937) Nag 391. 


(Obj<3Ction by transferee dismissed— Suit— Onus 
is on him to prove that transfer is bona fide and 
for consideration.) 

(’37) AIR 19.37 Nag 85 (86). (Do.) 

(’39) AIR 1939 Nag 23 (24). (Plaintiff in claim 
suit basing his claim on mortgage doc roc obtained 
against member of joint Hindu family alleging 
that member w'as sued in representative capacity 
— Burden of proving this lies on him.) 

(’86) AIR 1936 Lah 72 (74). (The decision in this 
case was affirmed on appeal by tlie Privy Council 
in A I R 1938 P C 290. But the Privy Council 
decision does not proceed on its .acceptance of the 
above view as to onus of proof.) 

(*37) AIR 1937 Lah 847 (848). 

[See (’88) AIR 19.38 Lah 760 (762). (Held that 
the above rule as to onus of proof does not apply 
to cases where the objection to attachment has 
been raised by a mortgagee of the attached pro- 
perty as O. 21 Rr. 58 and 63 do not apply to 
such a case — The view about the non-applica- 
bility of Hr. 58 and 63 to such cases does nob 
appear to be correct- See Note 1 to O. 21 R.62 
above.)] 

[See also (’35) 18 Nag L .Tour 329 (331). (Onus 
of proving good faith is no doubt on plaintiff 
relying on sale deed— But the fact that his claim 
was disallowed by the executing Court docs not 
add to the quantum of the onus resting on him.)] 

4. (’28) AIR 1928 Mad 1259 (1260). 

(’34) AIR 1934 Mad 587 (589). 

(’32) AIR 1932 Mad 802 (308) : 55 Mad 748. 

5. (’29) AIR 1929 Pat 579 (581) : 8 Pat 890. 

(*35) AIR 1985 Pat 231 (235, 236). (Claim uplield 

by Court — Suit by creditor — Onus is on him to 
prove that property l)elong8 to judgment-debtor 
— ^If claim is dismissed and suit is died by him, 
onus is on him to show that property belongs to 
him and not to judgment-debtor — Ostensible 
owner — Claim dismissed — Suit by him — Evi- 
dence adduced by parties — Property in posses- 
sion of judgment-debtor and buildings erected 
thereon by him — Question of onus does notarise 
— Judgment-debtor must be presumed to be real 
owner.) 

6. (*8S) AIR 1938 Bang 129 (131). 

7. (*34) AIR 1934 Nag 2,58 (254). 

(*38) AIR 1988 Nog 185 (185). 

8. (*32) AIR 1982 Mad 302 (303) ; 55 Mad 748. 


0.21 R.68 
Note 19 
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0«21 R .68 observed that in cases under this rule the burden of proving the validity of the 
Notes 19*20 alienation is on the plaintiff : 

*'The defendant however cannot escape the burden at some stage or other. If the plaintiff 
produces his deed and swears that it is genuine and for full consideration, and the defendants 
have nothing to say to the contrary, the plaintiff will succeed, and where the burden of the 
plaintiff is so light, it is scarcely worth arguing whether it is more correct to say that the burden 
is originally upon the defendants or upon the plaintiff. But where the defendant has something 
substantial to say to the contrary, the real burden must inevitably fall upon the plaintiff to 
establish the right which he claims.*' 

See also the undermentioned decisions.® 

In Mohammad Ismail v. JIanuman Parshad,^^ their Lordships of the Privy 
Council observed as follows : 

"Apparently it has been the settled practice of the Indian Courts, when objections to an 
attachment in execution have been disallowed, and a suit has been filed by the objector under 
0. 21 R. 63 of the Code, to put the onus of proving the hona fldes of any transaction upon whicli 
the objector relies, upon him in his capacity of plaintiff. This is a matter which may possibly 
require further consideration when the question of onus is really material.** 

In the case of a dismissal of a claim without investigation on the ground of 
delay, it has, however, been held that the burden is upon the defendant to show that 
the registered deed of transfer in favour of the plaintiff (defeated claimant) is 
fraudulent.^^ 

Where a decree- holder who has attached property in the possession of his 
judgrnent-debtor is unsuccessful in the claim proceedings* and therefore brings a 
declaratory suit under this rule, he can rely, in such suit, on the presumption drawn 
from possession that the property attached belongs to the judgment-debtor and the 
burden of proving the contrary is on the defendant.^® 

Where the facts are fully established and the inference from them is clear, the 
question of onus is not material.^® 

20. Defence of fraudulent transfer by the judgment-debtor, if can be 
raised in the suit. — In a suit by a defeated claimant under this rule, the decree- 
holder defendant can set up in defence that the transfer in favour of the claimant is 
voidable under Section 53 of the Transfer of Property Act. There is no bar to the 
setting up of such a plea in defence.^ 


[See also (*33) AIR 1933 All 198 (200): 55 All 266. 
(*33) AIR 1933 Rang 91 (92). (Sale executed for 
consideration one month before suit — Onus is 
on plaintiff to show that sale is fraudulent or 
collusive.) 

(’38) AIR 1933 Rang 129 (181).] 

9. (*87) AIR 1937 Nag 9 (10). (Objection by pur- 
chaser to attachment of property purchased dis- 
missed — Regular suit— Initial onus is on plaintiff 
— But if he proves purchase by duly registered 
sale deed reciting passing of consideration, onus 
is shifted on to defendant to prove that sale was 
fraudulent.) 

(’37) AIR 1937 Nag 148 (146): ILR (1939) Nag 266. 
(Suit by defeated claimant — Claimant produc- 
ing registered sale deed and proving execution 
and valuable consideration and possession also 
— Burden is shifted to creditor to prove that sale 
is bogus.) 

10. (*88) AIR 1988 P 0 290 (291) : 1 L R (1989) 
Kar 31 (P 0). 

11. (’31) AIR 1931 Mad 40 (41). 

(’28) AIR 1928 Pat 484 (486) : 7.Pat 777. 


(*19) AIR 1919 Nag 122 (123). 

(1900) 13 0 P L R 69 (70). 

[See however (’88) 40 Pun L R 705 (707).] 

12. (’87) AIR 1937 Rang 362 (363). 

13. (’38) AIR 1988 PC 290 (290,291) : ILR (1939) 

Kar 31 (P 0). 

Note 20 

1. (*21) AIR 1921 All 298 (801). 

(’20) AIR 1920 Mad 748 (758) : 43 Mad 760. 

1*17) AIR 1917 Mad 519 (522). 

I *18) AIR 1918 Mad 421 (422) : 41 Mad 612 (FB). 

I *12) 14 Ind Gas 715 (716) (Cal). 

I ’14) AIR 1914 Cal 880 (382). 

I *20) AIR 1920 Bom 10 (11). 

*20) AIR 1920 Nag 88 (85). 

*20) AIR 1920 Nag 80 (81, 88) : 16 Nag L R 3. 

[See also (*88) AIR 1938 Nag 249 (249). (Suit 
under Rule 68 by transferee of decree— Transfer 
may be impugned as being sham transactionor 
as a transfer made with a view to defraud credi- 
tors of transferor.) 

(’86) AIR 1986 Nag 166 (168) : ILR (1986) Nag 
69. (Objection to attachment by tranmee— 
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21. Juvis^otlon. — In a suit brought under this rule, where the sole question 0. 21 R. 68^ 
between the parties is whether the property attached is or is not liable to bo attached Note 21 

and sold, the value of the suit for purposes of jurisdiction is the amount of the decree, 
whore the value of the property exceeds that amount. If, however, the value of tho 
pioporty is less than tho decree amount, then the value for purposes of jurisdiction is 
the valtie of the property} It has been held that where the property has boon sold in 
execution of the decree, before tho suit, the value of the property will determine tiie 
value of tho suit.* 

If the judgment-debtor is added as a party and a declaration of title as. 
against him also is prayed for, then the suit should be valued as on the value of the 
property attached.* 

The rule says nothing of tho nature of tho suit or tho Court in which the suit 
is to be brought ; this question, therefore, depends on the nature of tho claim and the 
right sought to bo enforced. Article 20, Schedule II of the Provincial Small Cause 
Courts Act, excludes a suit under this rulo from the cognizance of tho Court of Small 
Causes. Under Article 23 of that Act suits under Article 11 of the Limitation Act are 
also excepted from the cognizance of the Courts of Small Causes. Hence a suit under 
this rule cannot bo filed in a Provincial Small Cause Court.* An order passed in a claim 


Docree-holdor can rely on Section 63, T. P. Act, 
without instituting suit to set aside transfer.)] 

Note 21 

1. (’07) 30 Mad 335 (338) (P B). 

(’38) AIR 1933 All 249 (250) : 56 All 815. 

(’34) AIR 1934 Bang 302 (803): 12 Rang 066. (But 
the suit involves avoidance of a transfer of pro- 
perty — Value of properly is value of jurisdiction 
—Otherwise tho lesser value.) 

(■34) AIR 1934 Rang 332 (833) : 12 Rang 670. (If 
a suit involves avoidance of transfer of property 
under S. 63 of the T. P. Act, then value of pro- 
perty is value of jurisdiction,) 

(’U5) 27 All 440 (442, 443). 

(’09) 2 Ind Cas 621 (621) : 6 Low Bur Rul 28. 
(’16) AIR 1916 All 436 (437) ; 88 All 72. 

(’18) AIR 1918 All 324 (325) : 40 All 505. 

(’87) 9 All 140 (141). 

(’78) 2 All 799 (800). 

(’74) 11 Bom H 0 R 186 (189). 

(’88 15 Cal 104 (106). 

(’90) 1890 Pun Re No. 60, page 182. 

(’90) 1890 Pun Bo No. 121, page 394. 

(’06) 1906 Pun Re No. 65, page 211. 

( 06) 1906 Pun Be No. 142, page 518. 

(’08) 1908 Pun Re No. 94, page 436 (FB). 

(’29) AIR 1929 Mad 828 (824). 

('09) 2 Ind Oas 522 (522) (Mad). 

(’87) 10 Mad 152 (164). 

’82) 4 Mad 839 (841). 

(’Of.) 2 Nag L R 87 (89). 

’H) AIR 1914 Lah 856 (857). 

(;0'J) 4 Ind Cas 1018 (1014) (Lah). 

(1900) 1 Low Bur Rul 1 (8). 

;9:i 1900) 1898-1900 Low Bur Rul 298. 

( 02) 2 Upp Bur Rul 19. 

’39) 43 Cal W N 609 (610, 611). 

(’^9) AIR 1929 Oudh 418 (414). 
l&s (>88) AIR 1988 Mad 489(442): 66 Mad 716. 
(Suit within one year to avoid attaohment— 
> aluefor purposes of jurisdiction is not market 


value of land but value under S. 7, cl. 5, Court- 
fees Act.)] 

[See also (’87) AIR 1937 Kang 101 (102). (Suit 
with reference to property attached under 0.21, 
B. 46 — Value of property attached is value of 
suit.)] 

2. (’89) 43 Cal W N 609 (611). (The value of the 
suit to tho plaintiff is the value of tho property 
which ho has lost by reason of the execution 
proceedings.) 

[But see (*35) AIR 1935 Oudh 271 (272) : 11 
Luck 1. (Value of property more than decretal 
amount — Value of decree is value of suit.)] 

3. (’95) 17 All 69 (74). 

(’32) AIR 1932 Rang 20 (21). 

(’16) AIR 1916 Mad 858 (859) : 89 Mad 602. 

(*13) 18 Ind Cas 820 (822) : 1913 Pun Re No. 82; 

(»12) 17 Ind Cas 196 (197) : 1913 Pun Re No. 41. 

4. (*81) 7 Cal 60S (611). (Whether a party is to- 
sue in the Civil Court or in tho Small Cause 
Court depends entirely upon the nature of the 
claim and the right which is sought to be 
enforced.) 

(’71) 3 N W P n C R 156n (160n). (No jurisdic- 
tion to entertain a suit to establish the title of 
the judgment-debtor.) 

(’72) 18 Suth W R 387 (339). (Or the title of the 
claimant.) 

(’70) 13 Suth W R 99 (100). (Do.) 

(’68) 10 Suth W R 141 (142). (Do.) 

(’00) 1890 Pun Be No. 51, page 133. (Do.) 

(’89) 1889 Pun Re No. 63, page 204. (Do.) 

(’05) 8 Oudh Cas 281 (282). (Do.) 

’02) 6 Oudh Oas 190 (192). ((Do.) 

’ll) 9 Ind Oas 687 (638) (All). (Attachment of 
crops—* Objection to attachment struck off — Suit 
by clftimantfor recovery of price of crops— Small 
Cause Oourt has no jurisdiction to entertain tho 
suit.) 
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0.81 R.68 petition in the Presidency Small Cause Court is however final under Section 37 of the 
Rotes 81-*88 Presidency Small Cause Courts Act, XV of 1882, subject to the right of a new trial.'^ 
See also the undermentioned cases.^ 

Where the provisions of Eules 68 to 63 of this Order have been mado 
applicable to suits in Revenue Courts, even in such cases a suit under this rule must 
be brought in a Court of competent jurisdiction and the Revenue Court, the jurisdiction 
of which is strictly limited, is not such a Court/ 

22. Valuation of suit for oourt-fees. — A suit for a declaration as to the 
liability or non-liability of the property to be attached is a suit to sot aside a summary 
order and is chargeable with a fixed court-fee under Schedule II, Article 17, clause (1) 
of the Court-Foes Act/ But if the defeated claimant also asks for consequential reliefs 
then such reliefs have also to be valued and court-fee paid thereon/ The test is what 
is the quantum of interest which the plaintiff wants to establish/ 


23. Insolvenoy of jud^ment-debtOFt — A suit under this rule by a decree, 
holder to set aside an order allowing a claim to an attachment effected before the 


{’85) 7 All 152 (159). (Suit for moveable property 
or its value held uot cognizable.) 

<‘83) 6 All 4G2 (463). (Do.) 

<’82) 4 All 416 (417). (Do.) 

(*85) 8 Bom 259 (259). (Suit to recover personal 
property cognizable.) 

<’80) 4 Bom 603 (605). (Suit by a decree-holder to 
eatab^sh his right to attach and sell moveable 
property as belonging to his judgment-debtor ~ 
Not cognizable.) 

{’86) 9 Mad 206 (208). (Suit for mo veoble property 
— Not cognizable.) 

(*69) 6 Bom H G R 27 (28). (Suit by decree- 
holder not cognizable by the Court of Small 
Causes.) 

But see the following cases : 

(’15) AIR 1915 Mud 1164 (1171) : 39 Mad 219. 
{’70) 1870 Pun Re No. 84. (Suit to recover personal 
property or its value cognizable.) 

(1865) 2 Suth W R 43 (44). (Do.) 

(’71) 3 N W P H C R 155 (156), (Claim suit brought 
to recover moveable property — Value of property 
less than Rs. 500~Suit can be maintain^ in 
Small Cause Court.) 

(’78) 2 Bom 366 (370). 

(’77) 3 Bom 179 (181). 

(’69) 5 Mad H C R 191 (192). 

5 . (’82) AIR 1932 Cal 661 (663) : 69 Cal 827. 

(’99) 26 Cal 778 (784). 

(’91) 18 Cal 290 (301). 

[See also (’32) AIR 1932 Cal 67 (70) ; 68 Cal 
1251. (Decree amount and value of property 
exceeding Rs. 2,000 — Presidency Small Cause 
Courts Act, Ss. 18 and 37 — No jurisdiction for 
claim suit.)] 

-6. (’36) AIR 1986 Mad 551 (552). (Madras Presi- 
dency Small Cause Court cannot entertain suit 
under 0. 21 R. 63 by defeated party in claim 
proceeding in Madras City Civil Court.) 

•(’87) AIR 1987 Bom 490 (491) : ILR (1987) Bom 
807. (Suit by decree-holder under 0. 21 R. 68, 
to establish right to attachment of property 
is not suit for declaration within the meaning 
of S. 10, cl. (s) of Presidency Small Cause Courts 
Act-^Small Cause Court can entertain such suit.) 


7 . (’34) AIR 1934 PC 217(219, 220): 61 Ind App 
371 : 15 Lah 836 (PC). 

(’33) AIR 1933 l^tad 865 (867). 

Note 22 

1 . (’05) 35 Cal 202 (206) : 35 Ind App 22 (PC). 
(’84) AIR 1934 Rang 382 (338) : 12 Rang 670. 
(’13) 22 Ind Cas 6.76(676): (1913) 1 Upp Bur Riil 

181. 

(’22) AIR 1922 Cal 166 (167). 

(’20) AIR 1920 Cal 782 (782, 783). 

(’97) 1897 Pun Re No. 51, p. 225. (Dissenting 
from 1886 Pun Re No. 80.) 

(’76) 1 All 360 (362). 

(’78 2 All 63 (64, 65). 

(’84 6 All 341 (343). 

(’84) 6 All 466 (468). 

(’89) 11 All 365 (367), 

(’91) 13 All 389 (391). 

(’85) 9 Bom 20 (22). 

(’80) 4 Bom 516 (628). 

(’80) 4 Bom 536m (536m). 

(’86) 10 Bom 610 (616). 

(’93-1900) 1893-1900 Low Bur Rul 139. 

(’39) AIR 1939 Pat 571 (672) : 18 Pat 323. (In a 
suit under 0. 21 R. 63, the fact that the 
plaintiff prays for an injunction cannot take 
the plaint out of the operation of Art. 17 (1). 
Court-fees Act. A single court-fee is sufficient.) 
(’37) AIR 1937 Nag 258 (264) : I L R (1987) Nag 
342. 

[But see (’86) 13 Cal 162 (164). (Seems to be of 
doubtful authority in view of 35 Oal 202 (PC) 
cited supra,) 

(’74) 22 Suth W R 422 (422). (Notcorreot law.)] 

2. (’18) AIR 1918 Pat 605 (600). 

(’94) 16 All 808 (818) (PB). (2 All 720 (PB), Over- 
ruled.) 

(’04) 81 Oal 511 (516). 

(’78) 19 Suth W R 17 (18). 

[iSss also (’85) AIR 1986 Mad 1002(1008)« (Suit 
to set aside claim order as well as for declara- 
tion of title as mortgagee ^Valuation for pur- 
poses of jurisdiction should be at amount of 
mortgage.)] 

3. (’15) AIR 1915 Mad 691 (691). 
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iiisolvenoy of the judgment.debtor does act require the leave of the Insolvency G)urt 
under Section 28 of the Provincial Insolvency Act.^ 

24* Effect of attachment on adYeree poBBesslon. — An attachment does 
not arrest the running of limitation in favour of a person holding adversely to the 
judgment-debtor.^ It has been held that the fact that such person prefers a claim 
under Buie 68 before the expiry of the statutory period of twelve years does not prevent 
him from pleading successfully that on the date of the suit he has acquired a right 
by prescription.^ But the contrary view has been taken in the undermentioned 
decisions,^ the reason given being that in such cases the rights of the parties should be 
determined as they were at the time of the attachmenL 

See also Note 18, supra. 

28t CoBtB. — According to the High Courts of Calcutta^ and Madras,^ the 
Court cannot, in a suit under this rule, order the payment of costs incurred in the 
claim proceedings, in favour of the successful party. The High Court of Bangoon^ has, 
on the other hand, held that the successful party in the suit is entitled to the costa 
incurred in the claim proceedings. The reason given is that the defeated party has no 
right of appeal against the order and the suit under this rule being in the nature of an 
appeal, success in the suit will entitle him also to the costs of the miscellaneous 
proceedings under Buie 58. 

It has been held that where a claim preferred under Buie 68 is rejected with 
costs and a suit by the defeated claimant under this rule is decreed, the prior* order in 
the claim proceeding, including the order as to costs, is superseded.^ 

28a. Decree-holder’s salt under this Rulef whether step-ln-ald of 
execution. — See the Authors’ Commentaries on the Limitation Act, Article 182, 
Note 104 and the undermentioned cases.^ 


26. Appeal. — No appeal lies from an order on a claim or an objection 
preferred under Buie 58. See Note 24 to Buie 68. A decree passed in a suit under this 


Note 23 

1. (’29) AIR 1929 Mad 828 (826, 828). 

[See also (’28) AIR 1928 All 158 (159).] 

[But tee (’22) AIR 1922 Nag 108 (109) : 19 Nag 
L R 126. {Held leave of Iiisolvenoy Court 
necessary.) 

(’33) AIR 1988 Nag 217 (217).] 

Note 24 

1. (’26) AIR 1926 Mad 42 (48). 

( 01) 11 Mad L Jour 844 (845). 

(’39) AIR 1989 Mad 456 (458) : I LB (1989) Mad 
803 (SB). 

2. (’01) 11 Mad L Jour 844 (845). 

(’26) AIR 1926 Mad 42 (42). 

(’30) AIR 1989 Mad 456 (461, 462) : 1 L B 
(1989) Mad. 808 (SB). (Though in suit under 
H. 63 rights as they sto^ at time of attachment 
have to be determined yet, suit is in substance 
cloclaratorysuit and it would not be a reasonable 
exorcise of discretion to grant a declaration, in 
j^uch a case, of the decree-holder's right to attach 
lecause there would be nothing to be sold in 
such cases after attachment, the judgment- 
debtor’s right having been extinguished between 
•bo date of the atta<mment and the date of the 
suit.) 

[5«« alto (’87) AIB 1987 Mtkd44(46). (Conflnned 


on Letters Patent Appeal in AIB 1989 Had 
466 (SB).)] 

3. (’88) AIB 1988 Mad 867 (858). (Suit bjr defeated 
claimant — Title by adverse possession perfect 
after attacbment and before suit cannot be relied 
upon by him.) 

(’94) 18 Bom 260 (268). 

(’18) AIB 1918 Mad 672 (678). 

(’ll) 85 Bom 79 (89). 

Note 25 

1. (’09) 1 Ind Oas 428 (480) (Cal). 

2. (’25) AIB 1925 Mad 283 (238). 

(’68) 8 Mad H C B 841 (842). 

[See alto (’84) 6 All 21 (22). (No relief asked for 
as to costs in the suit.)] 

3. (’28) AIB 1928 Bang 248 (249) : 6 Bang 408. 
(’88) AIB 1983 Bang 91 (91). 

(’29) AIB 1929 Bang 128 (128). 

[But see (’ll) 11 Ind Oas 828 (830) (Low Bur).] 

4. (’88) AIB 1988 Nag 876 (377). 

Note 25a 

1. (’88) AIB 1988 Nag 684 (635). (Suit not step, 
inmid of execution.) 

(’39) AIB 1989 Bang 296 (299). (Suit under 0. 21, 
B. 68 is a step-in^dd of execution but a plMO* 
cannot be treated as an application witnm 
Article 182, clause 5.) 


0.ai R.6« 

Notes 28-26 


8CP0. 187. 
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OABNISHEfi OBDEBS 


a21B.8S 
Hotes 88-37 


0.21R.63A 

(Calcutta) 


0.21R.63A 

(Lahore) 


0.21R.e3A 

(Patna) 


0.21R.63B 

(Patna) 


rule is, however, appealable under Section 96. 

27. BevlBion. — See Note 25 to Buie 58, ante 


Local Amendments 

CALCUTTA 

Add the following as Buie 63A : 

“ 63A. When an attachment of moveable property ceases, the Court may order 
the restoration of the attached property to the person in whose possession it was before 
the attachment.” 

LAHORE 

Add the following Buie: 

“63A. (1) Where the property attached is a debt, the Court executing the 
decree shall investigate the claims of the judgment.debtor against the garnishee in 
respect thereto and may order the garnishee to pay the amount of the debt to the Court. 

(2) The garnishee shall be deemed to be a party to the suit in which the decree 
was pass^ within the meaning of Section 47, and subject to the provisions of that 
Section the orders passed by the Court as a result of such investigation shall be 
conclusive between the judgment-debtor and the garnishee and no separate suit relating 
thereto shall lie.” 

Note. The Court must investigate the claims of the judgment-debtor against the garnishee 
even if he denies the debt.^ 

The remedy of a party aggrieved by an order under Rule 63A is to appeal against the order^ 
and a separate suit to set it aside is incompetent.^ 

See also the undermentioned cases.^ 

PATNA 

Add the following heading and Buies 63A to 63H : 

Garnishee Orders 

''63A. Where a debt (other than a debt secured by a mortgage or a debt 
recoyerable only in a Bevenue Court or a debt the amount of which exceeds the 
pecuniary jurisdiction of the Court) has been attached under Buie 46 and the debtor 
prohibited under clause ( i) of sub.rule (1) of Buie 46 (hereinafter called the garnishee) 
does not pay the amount of the debt into Court in accordance with Buie 46, sub-rule (3), 
the Court on the application of the decree-holder may order a notice to issue calling 
upon the garnishee to appear before the Court and show cause why he should not pay 
into Court the debt due from him to the judgment-debtor. A copy of such notice shall, 
unless otherwise ordered by the Court, be served on the judgment-debtor. 

63B. (1) If the garnishee does not pay into Court the amount of the debt due 
from him to the judgment-debtor, and if be does not appear in answer to the notice 
issued under Buie 63A, or does not dispute bis liability to pay such debt to the 
judgment-debtor, then the Court may order the garnishee to comply with the terms 
of such notice, and on such order execution may issue against the garnishee as though 
such order were a decree against him. 


O. 21 R. 63A (Uhore) 

1. (*34) AIR 1934 Lah 560 (560). (Garnishee need 
not furnish copy of his petition to decree-holder 
— Court should not summarily dismiss claim.) 

2. (*35) AIR 1935 Lah 26 (27). 

(’84) AIR 1984 Lah 560 (560). 

3. (’85) AIR 1985 Lah 26 (27). (Defendant mort- 
gaging his property to plaintiff and part of 
consideration left with plaintiff to be paid to 
decxee^holder of defendant — On plaintiff failing 
to pay, amount attached by deoree-holder — 
Option of plaintiff rejected— Remedy is appeal 
A^Separate suit is barred under 0. 21 R. 68A.) 


4. (’86) 17 Lah 467 (469). (Application by decree- 
holder for adjudication under R. 68A— Court-fee 
of Re. 1 is payable and not ad valorem fee.) 

(’87) AIR 1987 Lah 255 (256). (Attachment of 
debt due to judgment-debtor — Judgment- 
debtor’s claim against garnishee becoming bar- 
rod during investigation by Court— Final order 
against garnishee after expiry of llmitaticn can 
be passed.) 

(’89) AIB 1989 Lah 806 (806). (Tndginenii^htot 
not claiming any debt co-operative society 
but claiminig to be its share-holder — B. 6dA 
does not apply.) 
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(2) If the garnishee appears in answer to the notice issued under Buie 63A and 
disputes his liability to pay the debt attached, the Court, instead of making an order 
as aforesaid, may order that any issue or question necessary for determining his liability 
bo tried as though it were an issue in a suit, and may proceed to determine such issue, 
and upon the determination of such issue shall pass such order upon the notice as shall 
be just. 

63G. Whenever in any proceedings under the foregoing rules it is alleged by 
the garnishee that the debt attached belongs to some third person, or that any third 
person has a lien or charge upon or interest in it, the Court may order such third 
person to appear and state the nature and particulars of his claim, if any, upon such 
debt, and prove the same if necessary. 

63D. After hearing such third person and any other person who may subsequently 
be ordered to appear, or in the case of such third or other person not appearing as 
ordered, the Court may pass such order as is provided in the foregoing rules, or make 
such other order as the Court shall think fit, upon such terms in all cases with respect 
to the lien, charge or interest, if any, of such third or other person as shall seem just 
and reasonable. 

63E. Payment made by, or levied by execution upon, the garnishee in accordance 
with any order made under these rules shall be a valid discharge to him as against 
tlie judgment.debtor, and any other person ordered to appear under these rules, for 
the amount paid or levied, although such order or the judgment may be set aside or 
reversed. 

63F. The costs of any application for the attachment of a debt or under the 
foregoing rules and of any proceedings arising from or incidental to such application, 
shall be in the discretion of the Court. Costs awarded to the docree-holder shall, unless 
otherwise directed, be retained out of the money recovered by him under the garnishee 
order and in priority to the amount of his decree. 

63G. Out of the amount recovered under the garnishee order the Court shall 
deduct a sum equal to the court-fee payable under the Indian Court-fees Act on a 
plaint in a suit for recovery of the money and credit the same to the Government. 

63H. (1) Where the liability of any garnishee has been tried and determined 
under these rules the order shall have the same force and be subject to the same 
conditions as to appeals or otherwise as if it were a decree. 

(2) Orders not covered by clause (1) shall be appealable as orders made in 
execution.*’ 

RANGOON 

Add the following Rules 63A to 63G : 

Garnishee Orders 

63A. Where a debt has been attached under Rule 46, the debtor prohibited under 
^ Payment oi debt into clause ( i) of sub-rule (1) of Rule 46 (hereinafter called the 
garnishee) may pay the amount of the debt duo from him to 
the judgment-debtor into Court, and such payment shall discharge him as effectually 
as payment to the party entitled to receive the same. 

63B. Where a debt has been attached under Rule 46, and the garnishee does 
Notice calling on gar- Rot pay the amount of the debt into Court in accordance 
I'isheo to show cause with the foregoing rule, the Court, on the application of the 
against payment into decree-holder, may order a notice to issue calling upon the 
garnishee to appear before the Court and show cause why he 
‘Should not pay into Court the debt due from him to the judgment-debtor, or so much 
thereof as may be suflScient to satisfy the decree together with the costs of execution. 
A copy of such notice shall, unless otherwise ordered by the Court, be served on the 
judgment-debtor. 


0.21R.63B 

(Patna) 


0.21 R.63C 
(Patna) 


0.21R.63D 

(Patna) 


0.21 R. 63E 
(Patna) 


P.21R.63F 

(Patna) 


0.21 R.63G 
(Patna) 


0.21 R.63H 
(Patna) 


0.21R.63A 

(Rangoon) 


0.21 R.63B 
(Rangoon) 
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0.21 R.68G 

(Rangoon) 


O. 21 R. 63D 
(Rangoon) 


O. 21 R. 63E 
. (Rangoon) 


O. 21 R. 63P 
(Rangoon) 


O. 21 R. 63G 
(Rangoon) 


0.21 B.64 
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630. (1) If the garnishee does not pay into Court the amount of the debt duo 
Procedure when the gar- judgment-debtor, or so much thereof as may 

nishoG fails to make pay- bo sufficient to satisfy the decree and the costs of execution, 
ment into Court or disputes and if ho does not appear in answer to the notice issued under 
liability. 63B, or does not dispute his liability to pay such debt 

to the judgment-debtor, then the Court may order the garnishee to comply with the 
terms of such notice, and on such order execution may issue against the garnishee as 
though such order were a decree against him. 

(2) If the garnishee appears in answer to the notice issued under Buie 63B and 
disputes his liability to pay the debt attached, the Court, instead of making an order 
as aforesaid, may order that any issue or question necessary for determining his 
liability be tried as though it were an issue in a suit, and may proceed to determine 
such issue, and upon the determination of such issue shall pass such order upon the 
notice as shall be just. 

Note, See the undermentioned decision on the above rule of the Rangoon High Oourt.l 

63D. Whenever in any proceedings under the foregoing rules it is alleged by 
Procedure when third the garnishee that the debt attached belongs to some third 
person claims an interest person, or that any third person has lien or charge upon or 
in the attached debt. interest in it, the Court may order such third person to appear 

and state the nature and particulars of his claim, if any, upon such debt and prove the 
same if necessary. 

63E. After hearing such third person and any other person who may subsequently 
Ordpr of Court after be ordered to appear, or in the Case of such third or other 
hearing all interested person not appearing as ordered, the Court may pass such 
order as is provided in the foregoing rules, or make such 
other order as the Court shall think fit, upon such terms in all cskses with respect 
to the lien, charge or interest, if any, of such third or other person as shall seem just 
and reasonable. 

63F. Payment made by or levied by execution upon the garnishee in accordance 
Parent by garnishee with any order made under these rules shall be a valid 
constitutes valid dis- discharge to him as against the judgment-debtor, and any 
other person ordered to appear under these rules, for the 
amount paid or levied although such order or the judgment may be set aside or 
reversed. 

63G. The costs of any application for the attachment of a debt or under the 
Costs of garnishee pro- foregoing rules, and of any proceedings arising from or 
ceodings. incidental to such application, shall be in the discretion of 

the Court. Costs awarded to the decree-holder shall, unless otherwise directed, be 
retained out of the money recovered by him under the garnishee order and in priority 
to the amount of his decree." 


Sale oenebally 

R. 64. [S* 284.] Any Court executing a decree may order 
Power to onior property that any property attached by it and liable 

to sale, or such portion thereof as may seem 
“tided. necessary to satisfy the decree, shall he sold, 

Oo 21 Re 63C (Rangoon) 

1. (’85) AIR 1985 Bang 311 (312). (Person named administration or succession oertlfloate — No 
in policy to whom parent due under policy is certificate obtained — Such money In han^ ot 

to be made has no right under policy merely by insurance company cafifiot be attaem s® 

' his name being mentioned*— He should get belonging to person mentioned in poll^.} : 
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and that the proceeds of such sale, or a sufficient portion thereof, 0.21 R.64 

shall he paid to the party entitled under the decree to receive the 

same. 

[Cf. B. S. G., 0.43R. 2.] 

Local JLmendment 

PATNA 

For the words "attached hy it" substitute the words “in respect of which it ha« 
made an order of attachment.’* 

Insert the words “which is” between the words “and” and “liable.” 

Synopsis 

1. **Any Court executing a decree." 6. Sale of property not belonging to the 

2. "May order." judgment-debtor. 

3. "Attached by it." 7. Such portion thereof at may be found 

4. Sale without attachment. neceitary. 

5. "Liable to tale." 8. "Party entitled under the decree." 

1. "Any Court executing a decree.” — As to the power of an executing 
Court to order the sale of property situated outside the local limits of its jurisdiction, 
see Section 38, Note 6 and the undermentioned case.^ 

Where the same property is under attachment in execution of decrees of several 
Courts, the sale thereof must be ordered by the Court of the highest grade^ But a 
sale by a Court of inferior grade is not a nullity. See Section 63 and the Notes 
thereunder. 

Rules 64 to 73 are applicable to the Chota Nagpur Tenancy Act. See Section 
210, sub-section (3), clause (b) of that Act. 

2. " Hay order.” — The term “may” in this rule does not confer a discretion 
on the Court to order or refuse to order a sale ; it is obligatory on it to do so when a 
valid application for such order and a valid attachment have been made.^ 

Whore a sale in execution is set aside (for instance on the ground of fraud) and 
the purchaser who is not a party to the decree is dispossessed, he is entitled to 
compensation for the improvements made by him on the property. It is not necessary 
in such a case to inquire whether the auction-purchaser believed in good faith that he 
was entitled to the property, the order of the Court under which the sale was held 
being itself a suflScient protection. At any rate, the “good faith” required does not go 
beyond an honest belief (though it may be negligent) on the purchaser’s part in the 
validity of his title. See General Clauses Act, Section 3 (20).^ 

As to the effect of a reversal, or the setting aside of a decree, on the title of the 
auction-pureba^r at a sale in execution of such decree, see Note 13 to Section 144. 

8. "Attached by It.”— The rule contemplates that the property should be 
under attachment before its sale is ordered. Where a property has been attached, the 
attachment cannot be said to have come to an end by the mere fact that an order is 
passed releasing the property from the attachment, so long as the order is liable to be 

Order 21 Rule 64 —Note 1 . Note 2 

I 


• (’13) 18 lud Gas 498 (499) (Mad). (Bale of pro. 
l^rties outside jurisdiction - Judgment-debtor 
lailing to take objection in time— Estoppel.) 


1 . (’15) AIB 1915 Mad 885 (886). 

(’86) 12 Cal 817 (822). ^ 

2 . Cll) 12 1.0. 444 (447, 448. 449): 36 Mad 194. 
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set aside in appeal or otherwise. See Section 64, Note 9 and the undermentioned cases.^ 

Though the rule contains the words “ attached by it it has been held by the 
Madras High Court^ that it does not forbid a sale where the attachment has been made 
by another Court. 

4. Sale withoiit attachment. — A property must be attached before it can ho 
ordered to be sold under this rule.^ If, however, it is sold in execution without there 
being a prior attachment, what is the effect? There is a conflict of decisions as to 
whether the sale in such a case is one without jurisdiction or whether the absence of 
attachment amounts only to an irregularity. As to this, see Section 51, Note 4 and 
the undermentioned casea.^ 


0.21 R.64 
Notes S-’S 


5. “Liable to sale.’* — A Court has no jurisdiction under this rule to order a 
sale unless the property is ‘‘liable to sale.** The Court is therefore bound to hear 
objections to the saleability of a property before it orders its sale.^ A decree for money 
though capable of being attached is not liable to sale.^ (See 0. 21 B. 53.) But a debt 
can be sold under this rule.^ It has been held that a preliminary decree in a mortgage 
suit is attachable property of the judgment>debtor and that the procedure for realizing 
such a decree is for the Court to sell it under this rule.* (See Notes to 0. 21 R. 63.) 


Suppose, in execution of a decree held by A against B, certain property belonging 
to B is sold and subsequently C, the holder of another money decree against B, seeks 
to attach and sell the same property. C is not entitled to* do so, because, when the 
property is sold under A*s decree, the title to the property passes to the auction, 
purchaser and it ceases to be liable to sale under any other decree against B.^ Suppose 
in the above illustration 0 had already attached the property at the time of its sale 


LSee also (’75) 28 Suth W R 898 (894).] 

Note 3 

1. (’18) AIR 1918 Oudh 275 (278). (Order raising 
attachment set aside by suit under 0. 21 R. 68 
—Attachment is revived.) 

[iSse (’88) 6 Mad 98 (99). (Sale ponding appeal 
from decision which set aside the order raising 
attachment is valid.)] 

2. (’29) AIR 1929 Mad 852 (858 to 856). 

Note 4 

1. (’80) AIR 1980 Mad 414 (417). 

(1862) 1 Hyde 158 (158). 

2. Case of Calcutta High Court that want of 
attachment affects jurisdiction to sell : 

(’18) AIR 1918 Gal 89 (40) : 45 Gal 780. 

Cases of Calcutta High Court that absence of 
attachment is only irregularity : 

(’16) AIR 1916 Gal 465 (467, 468). 

(’18) AIR 1918 Gal 194 (196). (Sale without 
attachment with consent of judgment-debtor.) 
Lahore view : sale of property without attach- 
ment is not nullity : 

(*87) AIR 1987 Lah 297 (298). 

Nagpur view : want of attachment is only 
irregularity : 

(’22) AIR 1922 Nag 267 (271) : 18 Nag L B 182. 
(’87) AIR 1987 Nag 149 (149) : 1 L R (1989) Nag 
450. 

Madras view : absence of attachment is only 
irregularity : 

CIS) AIR 1918 Mad 1262 (1268). 


(’18) 18 Ind Gas 498 (499) (Mod). 

Rangoon view : absence of attachment is only 
irregularity : 

(’84) AIR 1984 Rang 188 (189). 

[See also (’81) AIR 1981 Gal 85 (86); 57 Cal 120(i. 
(’91) 15 Bom 222 (228) : 18 Ind App 22 (PC). 
(Property already under attachment — No 
second order for attachment necessary before 
sale.)] 

Notes 

1. (’16) AIR 1916 Gal 258 (258). 

[See (’85) AIR 1985 All 1016 (1018): 58 All 860. 
(In this case it was held that objection on 
ground of non-liability to sale could be taken 
even after sale although in spite of notice the 
judgment-debtor had failed to ap^r and take 
objection before the sale — The demsionprocee^ 
on the ground that an order for sale under this 
rule is not apmlable and hence not final— The 
reasoning of the decision is not clear.)] 

[See alsoVZl) AIR 1981 Oudh 852 (858): 7 Luck 
111. (Occupancy rights under S. 6, Oudh Rent 
Act— Based on compromise decree— Saleable in 
absence of objection by superior proprietor.)] 

Z. (’09) 1 Ind Gas 585 (586, 587) : 84 Mad 442. 
’92) 16 Bom 522 (524). 

’98 20 Cal 111 (116). 

I *79) 2 All 290 (291). 

,*88) 6 Mad 418 (419). 

’82 AIR 1982 Pat 849 (850) : 12 Pat 86. 

3. (’17) AIR 1917 Low Bur 184 (185). 

4. (’87) AIR1987AU662(608):ILB(l987)AU82d. 

5. (’98) 25 Gal 179 (186): 24 ^ App 170<PC3. 

-jr ■ 
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under A's decree and that this attachment was even prior to that under A'$ decree ; 
still G cannot sell the property but can only claim a rateable distribution of the sale 
proceeds under Section 73 of the Gode.^ See also the undermentioned casesJ 


6. Sale of property not belon^inf to the judgment-debtor. — In England 
the execution of a decree for money is entrusted to the Sheriff, an officer who is bound 
to use his own discretion, and is directly responsible to those interested, for the illegal 
seizure of goods which do not belong to the judgment-debtor. But in India warrants 
for attachment are issued on the application of the creditor loho is bound to specify 
the property which he desires to attach and its estimated value. Hence, the English 
doctrine that a judgment-creditor is not responsible for the consequences of a sale, 
under a judicial order, of goods illegally taken in execution in satisfaction of his debt,^ 
does not apply in India. Whore the decree-holder is liable to pay damages to the third 
party whose goods he has illegally brought to sale in execution of his decree,^ these 
damages will include not only the price realized at the sale but also the amount by 
which such price falls short of the market value of the property on the date of the 
attachment.® Where on the application of a decree-holder and through his mistake his 
own property is sold in execution of his decree, as that of the judgment-debtor, it has 
been held by the High Court of Madras^ that the decree-holder will bo estopped from 
claiming back the property from the auction-purchaser unless it is found that the latter 
was not in fact misled by such mistake. The' High Court of Calcutta has loeld a 
contrary view.® 

7. Snob portion thereof as niay be found neoessary. — It is permissible 
under this rule to order the sale of a portion of the attached property.^ Compare 
proviso to Buie 17, ante, 

8. Party entitled under the decree.’’ — Under this rule, the sale proceeds 
should be paid to the “party entitled under the decree to receive the same.” The 
decree-holder is such a person. But the Court is not bound to order the payment of 


6. (*86) 12 Cal 817 (821). 

[See also (’89) AIR 1989 Lah 880 (881, 882). 
(Property first attached in execution of decree by 
A-»l%en property sold in execution of decree by 
B, another decree-holder, against same judg- 
ment-debtor — Auction-purchaser cannot object 
io attachment by A because at time of attach- 
ment he had no interest but can object to sale 
by A under the prior attachment and Court 
has inherent power to recognize such objection.) 
(’35) AIR 1985 Nag 171 (172): 81 Nag L R 801. 
(Attachment of property — Subsequent sale of 
property in execution of another decree— Exe- 
cution purchaser though not entitled to object 
to prior attachment can object to sale and 
Court has inherent power to recognize such 
objection.)] 

7. (’88) AIR 1988 All 10 (10). (Two applications 
for sale in execution of two decrees ox different 
decree-holders— Sales — Sale should be ordered 
first in case of application which is prior — 
Existence of order for sale in execution of other 
decree should be notified.) 

(’35) AIR 1986 Mad 672 (878) : 69 Mad 1. (A 
attaching property of B in execution — Prior 
agreement by B to sell piopertgr to E — Subse- 


quent conveyance to 1C is not affected — Property 
cannot be sold in execution of A's decree.) 

Note 6 

1. (’90) 17 Cal 486 (443) : 17 Ind App 17 (PC). 
(Walker v. Olding (1863), 32 L J Ex. (NS) 142, 
Distinguished.) 

2. (’90) 17 Cal 486 (448) ; 17 Ind App 17 (PC). 
Sco also Note 28 to B. 60; Note 4 to S. 62; Note 3 

to Section 96. 

[See also (’78) 8 Bom 74 (78). (Not a case of 
actual sale— But goods belonnng to third party 
lost through theft while under illegal attach- 
ment— Decree-holder is liable to make good the 
loss— Measure of damages.) 

(*78) 8 Cal 806 (816): 6 Ind App 116 (PC). (Sale 
by sheriff under writ of fieri /ocias— Liability 
of sheriff.)] 

3. (’90) 17 Oal 486 (443) : 17 Ind App 17 (PC). 

4. ’22) AIR 1922 Mad 68 (68). 

5. (’28) AIR 1928 Gal 865 (867). (Relief should 
be given to the decree-holder on ground of 
mistake.) 

See also Note 71 to Section 47, ante. 

Note 7 

1. (’09) 3 Ind Gas 81 (81) (Oal). 

(•75) ^ Sttth W B 1 (4). 


0.21 R.6t 
Notes 0*8 
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0.21 B.6« 
Notes 


0.2iB. 65 


the purchase-money to the decree- holder before the confirmation of the sale, though 
it may order such payment if it considers fit to do so.^ 

Whore the Government has a claim against the judgment-debtor for court-fees 
under a decree in a pauper suit, it is entitled to be paid the amount of the court-feo 
out of the sale proceeds in preference to the decree-holder. The reason is that tiic 
claim for the court-feCs is a Grown debt and is entitled to precedence over all othci* 
creditors. The Government in such a case is **a party entitled under the decree to 
receive” the money within the meaning of Buie 64 ; it need not attach the money 
before it can receive it.® (C/. Order 33 Buie 10.) 


R. 65. [S* 286.] Save as otherwise prescribed, every sale 

Sidea by whom con- iu execution of a decree shall be conducted by an 
ductea and how mode, officer o£ the Court or by such other person as 

the Court may appoint in this behalf, and shall be made by public 
auction in manner prescribed. 

[ 1877, S. 286 ; 1859, S. 248. See Rule 76. ] 

Local Amendments 

NAGPUR 

^ The foUowing sentence shall be added : 

**Sucb officer or person shall be competent to declare the highest bidder as 
purchaser at the sale, provided that, where the sale is made in, or within the precincts 
of the court-house, no such declaration shall be made without the leave of the Court.” 

RANGOON 

Substitute the following rule : 

'*B. 66. (1) Sales shall be conducted by the Bailiff or Deputy Bailiff but the 
duty may be entrusted to a process-server when the property is moveable property 
not exceeding Bs. 50 in value, and when, in the opinion of the Court, for reasons 
recorded in the diary of the case, the Bailiff or Deputy Bailiff cannot personally 
conduct the sale. 

(2) Subject to the terms of the proviso to Buie 43 and of Buie 74, some one 
day in each week shall be set apart and regularly observed for holding sales in execution 
of decrees ; and some well-known place in the vicinity of the court-house or the public 
bazaar shall be selected for the purpose. 

(3) Subject as aforesaid, and unless the Court is of opinion that for any special 
reason a sale on the spot where the property is attached or situated will be more 
beneficial to the judgment-debtor, all property whether moveable or inamovable 
attached in execution of the decree, shall be sold at the time and place selected. The 
day to be set apart, and the place selected for holding the sales, and any changes 
therein, shall be reported for the information of the High Court. 

(4) The following scale is laid dovm as to the amount which may be deducted 
from the proceeds of the sale of property sold in execution of the decree, as the 
expenses of sale, and x>aid to the officer conducting the sale under the orders of the 
Court as his authorized commission. When the proceeds sale dd not exceed Bs. 600 
—6 per cent. Where they exceed Bs. 600 and do hot exceed Bs. 6,000—6 per OCnt* op 

Note 5.1 

1. (’66) 12 Gai 269 (256). 

• ;2. (*06) 33. Col 1046 (1044 to 1046). 
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the first Bs. 500 and 2 per cent, on the remainder. Where they exceed Es. 6,000— at 0.21 R.65 
the above rate on the first Es. 5,000 and one per cent, on the remainder. Notes 1-4 

The calculation of the commission shall be on the vrhole amount realized in 
pursuance of one application for execution. 

(5) Subject to the provisions of sub-rule (13) of Eule 46B, no further sum 
beyond this authorized commission and the cost of conveyance of property to the place 
of sale shall be deducted from the sale proceeds. 

(6) When a sale of immovable property is set aside under the provisions of 
Rule 92 (2) below, no commission shall be paid to the Bailiff for selling the property. 

(7) No officer of a subordinate Court shall receive any larger commission or fee 
in respect of any sale of property (mortgaged or otherwise) held in execution or in 
pursuance of any decree or order of the Court directing or authorizing such sale than 
that allowed by sub-rule (4) above. 

(8) The gross proceeds of sales shall be entered in Eegister II and in Bailiff's 
Register I, and shall be paid into the treasury." 

Notes. As regards the travelling allowance of BailliaCts going out to sell property on the 
spot, see Rule 43 of the Burma Travelling Allowance Rules. 

Synopsis 

prMcribea.” 3. s«le to be by public eucUon. 

See Rule 76. 

2. Sales, by whom to be conducted. Acceptance of bid. See 0. 21 R. 84. 

1. “ Save as otherwise presoribed.’* — See Eule 76 infra. 

2. Sales by whom to be oonduoted. — Sales in execution are to be 
conducted by — (a) an officer of the Court, or 

(b) any other person whom the Court may appoint. 

It is not, however, every officer that can conduct an execution sale; but only 
an officer who has been appointed for the purpose can do it..^ The rule enables the 
Court to appoint a person who is not an officer of the Court {e. g., an auctioneer) to 
conduct an execution sale.^ Where the Court has directed a bailiff to hold a sale, the 
mere fact that the bids were recorded by another person does not show that the sale 
was not conducted by the bailiff.^ 

3. Sale to be by public auotion. — See Eule 76 infra. It has been held by 
the Bombay High Court that the Court may, for good reason, order that the bidders 
shidl be confined to a particular class or classes of persons.^ 

4. Aooeptanoe of bid. — See Order 21 Eule 84. 


R. 66. [S. 287.] (1) Where any property is ordered to 


Proclamation of salat 
oy public auction. 


be sold by public auction in execution of a 
decree, the Court shall cause a proclamation of 


the intended sale to be made in the language of such Court. 


Order 21 Rule 65 — Note 2 

1. [Sec (»69) 12 Suth W R 288 (288). (This case 
^vaa decided under the Code of 1859 when the 
words in the corresponding Section were differ- 
ent, viz.t "any other person whom the Court 
^ay appoint" — The words "whom the Court 
may appoint'’ were construed as applicable also 


to officers of the Court — It is conceived that the 
law is the same even under the present rule 
though the words are different.)] 

2. (*11) AIR 1917 Cal 740 (742); 44 Cal 789. 

3. (’28) AIR 1928 Pat 615 (621); 8 Pat 122. 

Note 3 

1. (’27) AIR.1927 Bom 143 (146). 


0.21 R.66 
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(2) Such proclamation shall he drawn up sd^ter notice to the 
decree-holder and the judgment-debtor and shall state the time and 
place of sale, and specify as fairly and accurately as possible — 

(a ) the property to be sold ; 

(h) the revenue assessed upon the estate or part of the 
estate, where the property to be sold is an interest 
in an estate or in part of an estate paying revenue to 
the Government ; 

(c) any incumbrance to which the property is liable; 

('fZJ the amount for the recovery of which the sale is 
ordered; and 

(e) every other thing which the Court considers material 
for a purchaser to know in order to judge of the 
nature and value of the property. 

(3) Every application for an order for sale under this rule 
shall he accompanied by a statement signed, and verified in the 
manlier hereinbefore prescribed for the signing and verification of 
pleadings and containmg, so far as they are known to or can be 
ascertained by the person making the verification, the matters 
required by sub-rule ('.2^ to be specified in the proclamation. 

(4) For the purpose of ascertaining the matters to he specified 
in the proclamation, the Court may summon any person whom it 
thinks necessary to summon and may examine him in respect to 
any such matters and require him to produce any document in his 
possession or power relating thereto. 

[1877,8.287; 1859,8.249.] 

Local imendments 

CALCUTTA 

After the Tvord “property” in danse (e) in snb-rnle (2) add the following proviso : 

"Provided that it shall not be necessary for the Gonrt itself to give its own 
estimate of the value of the property but the proclamation shall include the estimate, 
if any, given by either or both of the parties.” 

LAHORE 

Add the following words to clause (e) of Buh.rule (2) : 

"provided that it shall not be necessary for the Court itself to give its own 
estimate of the value of the property ; but the prodamation shall indude the estimato, 
if any, given by either or both of the parties.” 

After Bub.rule (2) add the following as sub-rule (8) and re-number the existing 
sub-mles (3) and (4) as (4) and (5), respectively : 

"(3) Where the property to be sold is moveable property which ha$ been made 
over to a custodian under sub-clauses (a) or (c) of clause (l) of Buie 48 of this C^er, 
the Court shall also issue a process by way of notice to the custodian. dixMtiiig him to 
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produce the property at the place of sale, at a time to be specified therein with a 
warning that if he fails to comply with the directions, he shall be liable to action 
under Section 145 of the Code of Civil Procedure/’ 

MADRAS 

Be-number the existing clause (e) to sub-rule (2) as (f) and add the following 
as clause (e) 

“(e) the value of the property as stated (i) by the decree-holder and (ii) by the 
judgmont-debtor/* 

NAGPUR 

In clause (e) of sub-rule (2), after the word “property” insert the words : 
“including the decree-holder’s estimate of the approximate market price.” 

N..W. F. P. 

Add the following words to clause (e) of sub-rule (2) : 

“Provided that it shall not he necessary for the Court itself to give its own 
estimate of the value of the property ; but the proclamation shall include the estimate, 
if any, given by either or both of the parties.^ ” 

PATNA 

Omit the words “shall bo drawn up after notice to the decree-holder and 
the judgment-debtor and” from sub-rule (2), and add the following proviso after 
sub-clause (e) of sub-rule (2) : 

“Provided that no estimate of the value of the property, other than those, if 
any, made by the decree-holder and judgment-debtor respectively together with a 
statement that the Court does not vouch for the accuracy of either, shall be inserted 
in the sale-proclamation.”* 

RANGOON 

Add the following at the end of sub-rule (2) : 

“Provided that no such notice shall bo necessary in the case of moveable 
property not exceeding Es. 250 in value.” 


Synopsis 


1. Legislative changes. 

2. Object of proclamation. 

3. Nature of proceedings under this Rule. 

4. Delegation of the power to settle procla- 

mation. 

5. "Such proclamation shall be drawn up 

after notice.*’ 

6. "Such proclamation shall state the time 

and place of sale." 

7. "As fairly and accurately as possible." 

8. Contents of sale proclamation. 

9. Specification of property. 

10. Specification of revenue. 

11. Encumbrances to which property is 

liable. 

12. Amount to be recovered. 

13. Everything which the Court considers 
mater ial, etc.— Clause (e). 

O. 21 R. 66 (Local AmondmentM) 

1. (N.-W.F.P.). (’89) AIR 1989 Posh 9 (12). 
(Decree-holder and judgment-debtor giving sepa- 
rate estimate of value of property — Failure to 
give both estimates in proclamation is material 
irregularity.) 


14. Value of the property. 

15. Effect of an order under this Rule. 

16. Non-compliance with the provisions of 

this Rule. 

17. Verified statement to accompany applica- 

tion for order for sale— Sub-rule (3). 

18. **Court may summon any person," etc.— 

Sub-rule (4). 

19. Form of proclamation of sale. See Appen- 

dix E, Form No. 29. 

20. Appeal. 

21. Revision. 

22. Applicability of the rule of res judicata 

to proceedings under this Rule. 

23. Judgment-debtor dying pending execu- 

tion. 

24. Limitation— Step-in-aid of execution. 

2. (Patna). (’89) AIR 1989 Pat 90 (94) ; 17 Pat 
714. (Provisions of S. 16 road with S. 17 of 
Bihar Mon^-lender’s Act (8 of 1938) are repug- 
nant to the above proviso and as said Act was 
not reserved for assent of Governor-Goneral or 
signification of pleasure of His Majesty, tho 
above provisions are void.) 


0.21 B. 66 
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0< 21 R. 69 Other Topics ( miscellaneous) 

Notes 1-8 Court sales — Duty of sale oilicer. See Note 11. Judgincnt*debtor with notice of proclamation — 

Failure to notify encumbrance— Whether irregu- Subsequent objection by. See Note 16. 

larity. See Note 11. v 

Income — Specification, whether necessary. See Mortgage decree-holder not mentioning his moit- 
. Note 13. gage-E£fect. See Note 11. 


1. Legislative changes. — 

1. The provision as to notice to the decree-holder and judgment-debtor in 

sub-rule (2) is new. 

2. Sub-rule (3) is new. 

2. Object of proclamation. — A proclamation of sale is meant for the 
information of intending purchasers and not of the judgment-debtor.^ 

S. Nature of proceedings under this Rule. — Are proceedings under this 
rule administrative or judicial in character ? On this question, there is a conflict of 
decisions. Three views have been expressed on the matter — 

(a) The proceedings under this rule are of an administrative and not of a 
judicial character. The leading case which lays down this view is Sivagami Achi v. 
Subramania Ayyar} a decision under the old Code. The cases under the present Code 
which fall within this group have held that the view laid down in the above case is 
good law even under the present Code, notwithstanding the changes made therein.^ 

(b) The proceedings under this rule are of a judicial and not of an administrative 
character.^ These cases proceed on the view that the alterations in the rule under the 
new Code have the effect of making the action of the Court under the present rule, a 
judicial one. 

fej So far as Buie 66 requires a decision as to matters which are purely 
administrative in nature such as fixing the upset price and details of the sale 
proclamation, the matter is administrative. In other words, where the order does not 
affect rights, liabilities or equities of the parties to the decree, it is not a judicial order.^ 


Order 21 Rule 66 — Note 2 

1. (’69) 12 Suth W R 488 (489). 

(*72)18 8uth WR 55(66). 

Note 3 

1. (;04) 27 Mad 259 (261) (FB). (Order regarding 
estimated value of property, place of sale, the lots 
in which it is to be sold, and the amount for the 
recovery of which it is to be sold.) 

2. ('24) AIR 1924 Mad 627 (528). (Order settling 
one of the terms of the sale proclamation, ins., 
the order in which the properties were to be sold.) 

(’28) AIR 1928 Bom 245 (246) : 52 Bom 444. 
(Order refusing to alter valuation of property to 
be sold entered in sale proclamation is adminis" 
trative and not judicial.) 

(’17) AIR 1917 All 849 (349, 860) : 39 All 416. 
(Order estimating the value of a property.) 

(’24) AIR 1924 Mad 767 (768). (Incorrect valua- 
tion in sale proclamation.) 

(’27) AIR 1927 All 208 (209). (Estimate of the 
value.) 

(’85) AIR 1985 Mad 714 (714). (Party cannot 
have, as of right, properties sold in any particular 
order.) 

3. (’17) AIR 1917 Pat 881 (881): 2 Fat L Jour 180 
(FB). (Order refusing to hold enquiry as to value 
but merely giving value given ))y the parties.) 


(’19) AIR 1919 Lah 233 (284). (Order refusing 
fresh proclamation after correcting valuation — 
Appeal lies.) 

[See also (’24) AIR 1924 Mad 284 (235). {(Mer.)] 
4. (’28) AIR 1928 Mad 1169 (1170). (Order fixing 
upset price is administrative.) 

(’29) AIR 1929 Mad 606 (608). (Property ordered 
to be sold in certain lots fixing market value of 
each lot and upset price— Does not affect rights 
of parties and is not a judicial order.) 

(’ll) 10 Ind Cas871(371, 872) (Oal). (Order ^ing 
value does not involve a judicial adjudication.) 
(’ll) 11 Ind Oas 759 (760) (Oal). (Order entering 
both valuations by deciee-hol^r and JudgnMnt- 
debtor— No enquiry as to correct valuation— 
Order does not determine any question Judicially 
and no appeal lies.) 

[See also V29) AIR 1929 Lah 815 (816). (Objec- 
tions (1) that saleshould not have been ordered 
to be carried out by Oollector, (2) that property 
should have been sold in lots, (8) that oertain 
property should have been ordorM to be. sold 
first, (4) that Court should have oideM publi- 
cation of proclamation In newqpapenb Eeldt 
questions merely related to proosduia^and did 
not in themselves affect rights «3f liaUlitieB of 
parties.)] ; r v ^ 
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But where the order affects the rights, liabilities or equities of the parties it is a. 
jiulicial and not an administrative order.* 

Although, apparently, there is a conflict of decisions as set forth above, if the 
mews expressed in the various cases are taken into consideration, there does not seem 
to be any real conflict if the actudl decisions are taken into account. The great 
majority of them fall within the principles stated in paragraph (c) above. Thus, in all 
the cases cited as holding that proceedings under this rule are administrative and not 
judicial (paragraph ( a) above) the orders in question did not affect the rights of tiio 
parties. 

It must also be noted that the opinion expressed in Kaveri Bai Ammal v. 
J5. Mehta and Sons,^ suggesting that under the now Code proceedings under Rule G6 
are judicial and not administrative was obiter. 

i. Delegation of the power to settle proolamation. — It is the duty of the 
Court to settle the proclamation of sale itself. It cannot depute a commissioner to do 
it and if it does so the sale will be invalid.^ 

0. Suoh proolamation shall be drawn up after notice.” — The sale 
proclamation should be settled only after notice to the judgment-debtor.^ It is the 
duty of the decree-holder to apply for issue of notice under this rule and to take the 
necessary steps to have it served on the judgment-debtor.* But such notice is required 
only where a proclamation of sale has to be drawn up. It need not be given where a 
fresh proclamation is ordered under Rule 69 (2) on an adjournment of sale.* 

The absence of a notice under this rule does not by itself vitiate an execution 
sale. The defect is only an irregularity which may entitle the judgment-debtor to 
have the sale set aside on satisfying the Court that he has sustained substantial injury 
by reason of the defect.* But where the Court has fixed a certain date for hearing the 


5. (’28) AIR 1928 Mad 1169 (1170). 

(’29) AIR 1929 Mad 606 (508).] 

[See also (’26) AIR 1926 Mad 884 (885). (Order 
directing properties to be sold in a particular 
order.) 

(’26) AIR 1925 Cal 818 (819). (Determination of 
question arising upon application under R. 66 
may also be ordered under S. 47 — The test in 
each case would be whether there had been a 
judicial adjudication binding on the parties in 
subsequent proceedings.) 

(’89) AIR 1989 Bom 526 (528). (Order whether 
the sale is to be held by the Court itself or by 
the Collector is a judicial order.)] 

6. (’24) AIR 1924 Mad 284 (285). 

Note 4 

1. (*26) AIR 1926 Mad 755 (755) : 49 Mad 888. 

Note 5 

1. (’82) AIR 1982 All 55 (57). (Date fixed for 
appearance of Judgment-debtor should be date 
when all necessary materials are before Court so 
that judgment-debtor could inspect them and 
gain necessary information.) 

(’8S) AIR 1985 Mad 459 (462). (Insolvency of 
judgmmt-debtoT — Notice to Official Receiver 
necessary, especially where the Official Receiver 
has been ordered to be made a party to execution 
proceedings and been treated as a judcpnent- 
debtor.) 

2. (’ll) 9 Ind Qas 558 (560, 561) : 88 Gal 482. 


(His failure to do so amounts to ’’default” 
within R. 57.) 

3. (’26) AIR 1926 Oudh 76 (76, 77). 

[See also (’21) AIR 1921 Oudh 222(228); 24 Oudh 
Cas 891. (Necessary particulars ascertaincxl in 
previous execution proceedings — Fresh notice 
not absolutely necessary before preparing procla- 
mation again.)] 

4. (*27) AIR 1927 Lah 84 (84). 

(’29) AIR 1929Nagl80(181):25NagLR58. (Such 
defect is an irregularity within the meaning of 
O. 21 R. 90.) 

(’28) AIR 1928 Lah 592 (598) : 4 Lah 248. 

(’20) AIR 1920 Mad 481 (484). 

(’19) AIR 1919 Nag 19 (21) : 16 Nag L R 72. 

’21) AIR 1921 Oudh 222 (228): 24 Oudh Cas 891. 
’85) AIR 1985 Lah 962 (962). 

(’88) AIR 1988 Lah 152 (154). (Auction price 
grossly inadequate — Substantial loss may be 
presumed.) 

(’89) AIR 1989 Pesh 9 (11). (Judgment-debtors 
sued not as partners but as individuals— Failure 
to serve notice on any of them is material irre- 
gularity.) 

’ L5ee (’18) 18 Ind Cas 715 (716) Cal). 

(’89) AIR 1939 Cal 408(406) : I L R (1939) 1 Cal 
498. (Court appointing guardian in execution 
proceedings to minor judgment-debtors— Guar- 
dian submitting report that he is not in position 
to contest execution case — Report accepted by 
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0*21 R.66 parties as to the valuation to be entered in a sale proclamation but fixes the valuatiou 
Hotes 3*^ before such date, the Oourt acts without jurisdiction.* 

It has been held by the Lahore High Court that where notice has been given 
under Buie 66 and the execution proceedings are thus brought to the knowledge of 
the judgment-debtor, they are not vitiated by the absence of a notice under Buie 22.^ 
A notice under this rule is to be served in the same manner as a summons. 
(Order 48 Buie 2.)^ 

No notice is necessary before drawing up a sale proclamation in proceedings in 
execution of a rent decree under the Bengal Tenancy Act.* 

Where a judgment-debtor applies to have the sale set aside on the ground that 
notice under this rule was not properly served upon him, the burden of proving it is 
on him.® 

6. “Such proclamation shall state the time and place of sale.” — Ttme 
of sale. — The omission to state in the proclamation the time of sale is a material 
irregularity within the meaning of Buie 90.^ It is not enough merely to mention the 
day of sale ; the hour of sale should also be stated.® Where a sale has been advertised 
to take place at a particular hour, but is actually held at an earlier hour, though on 
the same day, it has been held by the High Courts of Allahabad and Calcutta that no 
sale could be deemed to have taken place at all within the meaning of the Code.* 
According to the Chief Courts of the Punjab and Burma, however, such a sale is not a 
nullity but only an irregularity which, if material, would entitle the party interested to 
set aside the sale.* Where a sale was advertised to take place between 11 A. M. and 5 P. M. 
on a particular day, and actually took place at 3 P. M., it was held by the High Court 
of Bombay that there was no irregularity inasmuch as once the sale had begun, the 
Court could not be expected to keep it on till 6 P. M., even if the sale could be finished 
earlier.* Where a sale is advertised to take place at a particular hour but is held a few 
hours later, it has been held by the High Court of Bangoon that the delay of a few 
hours is not a material irregularity within the meaning of Buie 90.® Where the 
judgment-debtor agreed to an adjournment of the sale without fresh proclamation, the 
failure to mention the time of sale in the order ceases to be a material irregularity.^ 

In the absence of any rules to the contrary, a sale held on a public holiday is 
not illegal or irregular.® 

Place of sale. — The omission to state the place of sale in the proclamation ,® 

Court — Omission by decree-holder to serve 9* (*33) AIR 1938 Pat 640 (640). 

notices under 0. 21 Br. 22 and 66 on guardian Note 6 

thereafter does not amount to mateml irre* 1. (*19) AIR 1919 Nag 128 (128, 129):15 Nag L B 

gularity.)! 125. 

[See also (*28) AIR 1928 All 74 (76) : 49 All 880.] (’15) AIR 1915 Oudh 124 (126) : 18 Oudh Gas 1. 

[But see (’IS) AIR 1918 Low Bur 114 (114). (’37) AIR 1987 All 407 (409). 

(Omission to give notice to judgment-debtor 2. (’97) 24 Oal 291 (293). 

renders sale void.)] [See also (*27) AIR 1927 Rang 84 (85).] 

5. (’28) AIR 1923 Fat 102 (102). 3. (’85) 7 All 676 (677). 

[See (’86) AIR 1986 Pat 448 (444).] (’89) 16 Gal 794 (798). 

6. (’21) AIR 1921 Lah 884 (885). [But see (’69) 12 Suth W R 511 (512). (Held to 

[Compere (’80) AIR 1980 Cal 848 (849). (Pro- be an irregularity.)] 

ceedings under R. 66 without notice to the 4. (’15) AIR 1915 Lah 854 (855). (Sale held on a 
judgment-debtor cannot be taken advantage of date earlier^han that proclaimed.) 
for purposes of evading notice under R. 220] (*07) 1907 Upp Bur G F 0 9. 

7. (’25) AIR 1925 Gal 552 (554). (Personal 5. (’34) AIR 1984 Bom 848 (851) : 58 Bom 564. 
service not possible— Affixture to house door or 9; (’27) AIR 1927 Rang 84 (85). 

notice by r^^istered post is enough.) 7. (’88) AIR 1988 All 546 (549) : 55 All 519. 

(’81) AIR 1981 AU 159 (160). (Affixture to judg. 8. ^81) 8 All 888 (884). 
ment-debtor’s house held sufficient.)] [But see (1865) 8 Suth W R Miae 24 (24).} 

8. (’81) AIR 1981 Pat 267 (268),: 10 Pat 188. 9. (’87) 9 All 511 (611, 512). 
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or the holding of a sale at a place different from that stated in the proclamation^^ is a 
material irregularity. The Code intends that a sale should ordinarily be held at some 
place within the jurisdiction of the Court ordering the sale. Good and sufficient reasons 
ought to be shown for directing otherwise.^^ 

7. “ j&B fairly and aoourately as possible.” — It is the duty of the Court to 
use all possible materials before it in drawing up a proclamation of sale which will give 
such information about the property to be sold as may be given and as fairly and a.^ 
accurately as possible. Where the presiding Judge has not availed himself of the 
materials before him, they being such as would have enabled him to avoid the trouble 
afterwards occasioned, the purchaser who has, in fact, been misled would have a 
remedy either for a proportionate refund of the purchase-money or for a cancellation 
of the sale.^ 


8. Contents of sale proolamation. — See Notes 9 to 14 below. 

Under the Bengal Tenancy Act (VIII of 1885) and the Orissa Tenancy Act 
(II of 1913), a sale proclamation should contain certain particulars in addition to those 
specified in this rule. See Sections 163 and 217 of the said Acts respectively. 


9. Speolftoation of property. — The Court is under a duty to ascertain 
definitely the property to be sold before entering it in the sale proolamation.^ Where 
it erroneously directs the sale of the property of a stranger to the decree behind his 
back, he is entitled to sue to have the sale set aside.^ 

The rule requires that the property to be sold should be described in the sale 
proclamation as fairly and accurately as possible.^ The description should be sufficient 
to identify the property.^ Where two proi)erties which have been amalgamated into 


(’27) AIR 1927 Rang 84 (86). 

[See (»77) 1 All 400 (402). (Place o! sale not 
stated with sufficient distinctness — Material 
irregularity.) 

(’21) AIR 1921 Mad 484 (485, 486). (Sale not to 
bo set aside unless judgment-debtor is proved to 
have sustained substantial injury by reason of 
the omission.)] 

10. (’06) 1906 Pun Re No. 182, page 493. 
[Compare (’67) 4 Bom H 0 R A 0 164 (166). (Uii- 
certainty in the p1aco>-In this case it was hold 
that the uncertainty was not such as to entitle 
the judgment-debtor to have sale set aside.)] 

11. (’88) 18 Bom 22 (26). 

Note? 

1. (*16) AIR 1916 Low Bur 8 (5): 8 Low BurRul 
427 « 

[See also (’01) 1901 All W N 167 (167).] 

Note 9 

1. (’80) 4 Bom 828 (826). (If the property sought 
to be sold is a. debt and the alleged debtor noti- 
fies to the Court that no debt exists, the Court 
is bound to satisfy itself under B. 66 that the 
alleged debt exists before prooeeding to its sale.) 
See the following cases ; 

(’09) 2 Ind Cas 862 (363) ; 6 Low Bur Rul 18. 
(’87) 10 Mad 194 (196). 

[See also (’28) AIB 1928 Oudh 491 (492). (Pro- 
perty not mentioned in mortgage deed or decree 
thereon cannot be included in proclamation.) 
(’90) 14 Bom 869 (870). (Buie 1 of the Bombay 
High Court Rules under S. 287 of the old Code 
permits inquiry into the title of the judgment- 


debtor in respect of moveable property only.)] 

2. (’79) 4 Cal 142 (164) (P B). 

3. [See (’03) 8 Cal W N 257 (262). (Judgment- 
debtor is entitled to have the property to bo sold 
described in the proclamation with reasonablo 
accuracy.)] 

4. (’69) 12 Suth W R 488 (488). 

Cases where description was held sufficient ; 

(’29) AIB 1929 Cal 409 (412) : 65 Cal 902. (Mis- 
description in the sale-proclamation cannot be 
ground for holding that property did not pass 
under it if it can be gathered from the surround- 
ing facts and circumstances that there could 
not be any doubt as to what was actually sold.) 

(’28) AIB 1928 Pat 616 (624) : 8 Pat 122. (It is 
not necessary for a decree-holder to particularize 
by name all the villages which appertain to the 
main village or holding — It is enough if the 
description is sufficient to identify the holding.) 

(*67) 8 Suth W B 416 (419). (Sale of Government 
promissory notes — Numbers, values, etc., to be 
specified — Held however in this case, no material 
injury was caused by the failure to specify 
them.) 

(’29) AIR 1929 Oudh 268 (264, 265). (Property 
described as share of mortgagor in bhaiyachari 
village.) 

(’76) 25 Suth W R 326 (827). (Wrong pargana 
mentioned — Property identified — Sale not 
vitiated.) 

Cases in which description was held instifft- 

(’06) 1906 Pun Be No. 47, page 168. (Khasra 
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Note 9 : 


one premises are stated as two premises, the misdescription is not a material irregularity . 
if the boundaries of the lots are given in the sale proclamation and no one has been 
misled.^ The proclamation should also specify the judgment-debtor's interest in tho 
property.® (See 0. 21 B. 13.) Where owing to the Court's failure to make use of tho 
materials before it, the area actually sold is less than that mentioned in the salo 
proclamation, the auction-purchaser is entitled to sue to have the sale set aside or to 
claim a refund of a proportionate part of the purchase-money.^ Where, subsequent to 
the issue of a sale proclamation, a portion of the property is released from attachment, 
and, consequently, only a portion of the property mentioned in the sale proclamation 
is to be actually sold, it is necessary to issue a fresh proclamation.® 

Where a question arises as to what was sold to the purchaser at a court-salo, 
the order of attachment, the sale proclamation and the sale certificate should be looked 
at.® In a case of discrepancy between tho sale proclamation and the certificate of sale, 
the former will prevail.^® At the sale in execution of a mortgage decree, the mortgagee’s 
interest also passes to the purchaser, though the sale proclamation may expressly refer 
only to the right, title and interest of the mortgagor.^ 


numbers stated— No indication as to what the 
properties were— Material irregularity.) 

(’05) 83 Cal 643 (546, 547, 548). (Non-specifica- 
tion of share of the property to be sold— Material 
irregularity.) 

(*87) 1887 All W N 50 (51). (Several shares in 
Afferent pattis sold— Shares not specifically des- 
cribed— Material irregularity.) 

5. (’38) AIB 1988 Gal 663 (668). 

6. [See (’10)710608860(63); 84 Mad 143. (Frau- 
dulent misrepresentation of judgment-debtor's 
interest — Auction-purchaser held entitled to 
sue for setting aside sale.)] 

7. (’16) AIB 1916 Low Bur 3(5): 8 Low Bur Bui 
427. 

[See also (’86) AIB 1986 Mad 431 (423). (Decree- 
holder showing greater area in sale proclamation 
— Auction-purchaser can sue for damages for loss 
sustained irrespective of the question of fraud.)] 

8. (’78) 3 Gal 544 (545, 546). (Omission to issue 
fresh proclamation is material irregularity.) 

[But compare (’83) AIR 1933 All 664 (664). (In 

the case of zamindari property though the 
whole property has been proclaimed for sale a 
share in it may be sold without issuing a fresh 
proclamation.)] 

9. Cases hearing on the purchaser's rights under 
Court sale : 

(’35) AIB 1926 Gal 1247 (1247). (Sale of estate 
with all moneys due from tenants in respect of 
arrears of rent— Arrears of rent include rent 
decrees ) 

(’81) 6 Gal 243 (246) (PC). (Sale of decree partly 
executed only enables purchaser to execute the 
unexecuted portion.) 

(’80) 5 Cal 144 (146). (Only in cases where it is 
manifest that judgment-debtor must have been 
sued as a representative, a sale in terms of the 
interest of the judgment-debtor can be held to 
convey the interest of others apparently not 
parties to the suit.) 

(’80) 6 Cal 218 (217, 216) (PO). (A obtaining a 
decree for poss^on and mesne profits of land 
compriBed in a certain lease— ^ selling in execu- 


tion of decree against A, A's interest in the 
lease— Purchaser does not got right to mesne 
profits.) 

(’79) 4 (3al 814 (815). (Sale of under-tenure for 
arrears of rent under S. 66 of Landlords and 
Tenants Act of 1869— Growing crops pass to tho 
purchaser, except where it has been specifically 
excepted by sale notification.) 

Sale of property in hands of legal representa- 
tive , for decree debt due by judgment-debtor — 
Latter's interest in the property passes to the 
purchaser : 

(’78) 10 Beng L R 294 (800). 

1868) Marsh 614 (614). 

’75) 24 Suth W R 888 (884). 

’75) 24 Suth W R 109 (109). 

’75) 24 Suth W B 3 (4). 

’17) AIB 1917 P G 121 (128) : 41 Mad 403 : 45 
IndApp54 (PC). 

[See (’85) 7 All 88 (40, 41). (Property not men- 
tioned in any of these does not pass.) 

(’88) 9 Gal 641 (648). (Declaratory portion of the 
proclamation is not by itself sufficient to 
override the description of the property In the 
body of the document.) 

(’18) 21 Ind Gas 936 (987, 988) : 41 Cal 690 : 41 
Ind App 88 (PO). 

(’26) AIR 1926 All 780 (782). (In case of ambi- 
guity in sale proclamation, the decree should be 
looked at to see what was sold.) 

(’81) 8 All 647 (652) (FB).] 

[See also (’66) 6 Suth W R 228 (224).] 

[But see (’72) 18 Suth W B 55 (56). (In this 
case the purchaser was held to have acquired 
under his purchase no title to the property of 
the minor, the property not havinu bm descri- 
bed as the property of the minor.)] 

10. (’77) 1 Gal L Bep 460 (468). 

(’74) 22 Suth W B 408 (408). 

(’88) AIR 1988 Mad 282 (282, 288). (Propertynot 
mentioned in sale proclamation mehVonM iu 
sale certificate — Purchaser does not grt title to 
it as it is not sold to him.) 

11. (’81) 5 Bom 5 (7). (Mortgagee is eetop^ 
from disputing that BU(di istheeffootoiibe sale.) 
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10. Speoifloation of revenae. — Where the property to bo sold is an interest 0# 21 R. 66 
in an estate or part of an estate paying revenue to the Government, the revenue assessed Notes 10-11 
upon the estate or part of the estate should be specified in the sale proclamation.^ 

An omission to state it^ or an incorrect statement thereof*’ in the proclamation 
is a materiaHrregularity within the meaning of Rule 90. 

The term “part of an estate** in the rule means an aliquot part of an estate.'*' 


11. Encambranoes to whioh property is liable. — The proclamation of sale 
should specify, as fairly and accurately as possible, the encumbrances to which tho 
property to be sold is liable.^ The amount due on the encumbrances notified should 
also be mentioned.^ The fact that any of the alleged mortgages is admitted or disputed 
may also bo stated.*’ But the decree-holder is not required to inspect and peruse all 
the mortgage documents mentioned in the encumbrance certificate and notify any 
specially onerous conditions that may bo included therein, such as, that the property 
cannot bo redeemed without paying off mortgages on other properties of the debtor.'*' 

It is competent to tho encumbrancer himself to apply to the Court under this 
rule praying that his encumbrance should bo notified in the sale proclamation.® But ho 
is not hound to do so and tho more fact that his incumbrance is not mentioned in the 
sale proclamation and that he is present at the time of the sale but does not warn 
intending bidders about his incumbrance will not debar him from enforcing his 
incumbrance.® A prior mortgagee who has been impleaded as a party to tho suit on tho 
puisne mortgage, in which the issue as to his priority was abandoned by him is not 
precluded from claiming under this rule that his mortgage should be notified in tho 
sale proclamation.^ 

Tho rule authorizes tho Court to notify the alleged encumbrances on, tho 
property. It does not empower it to order that the sale should be subject to tho 


(’81) 5 Rom 2 (5). 

[See also (’81) 6 Bom 614 (618). (Sale under 
money decree for mortgage debt.)] 

Note 10 

1 . (’69) 12 Snth W B 468 (488, 489). 

2. (’23) AIR 1928 P 0 93 (93) (FO). 

(’83) 9 Gal 6S6 (661) : 10 Ind App 25 (PC). 

(1900) 23 Mad 628 629). 

(’98) 21 Mad 51 (53). 

3. (’76) 8 Ind App 280 (289) (PC). 

(’1.5) AIR 1915 M.ad 989 (991) : 21 lud Gas 389 
(391) ; 88 Mad 387. 

[Sm alto (’28) AIR 1928 Mad 828 (624). (Error 
was so small in this ease that it vras held that 
no serious injury could have boon caused to tho 
judgment-debtor.)] 

4 . (’73) 19 Suth W B 484 (486). 

Note 11 

1. (’08) 80 Gal 599 (606, 607) (PB). 

(’18) AIR 1918 Bom 59 (68). (Pact that property 
is to be sold subject to mortgage should bo dis- 
tinctly stated.) 

(*32) AIR 1982 Nag 18 (20) : 27 Nag L R 889. 
(Fact that the property is in poseesaion of a 
Mahomedan widow for her dower right and is 
sold subject to it, should be mentioned in the 
sale proclamation.) 

{*93) 20 Gal 699 (604). (Mention of encumbrance 
which does not exist is a material irregularity.) 
{’86) 8 All 116(116,117). (Proclamation notifying 
two charges over proj^rty, while in fact there 


was one charge— Material irregularity.) 

(*36) 63 Cal 621 (624) : 164 Ind Caa 461 (462). 
(Arrears of rates are, under the Calcutta Muui- 
cip^ Act, a statutory charge on tho property 
and therefore must bo stated in the sale pro- 
clamation.) 

(’16) AIR 1916 Oudh 160 (172, 173). 

[5cc also (*05)9 GsilWN 300w(300n). (Clause (c) 
of this S^tion covers cases of puisne as well as 
prior encumbrances.) 

(*33) AIR 1983 Lah 830 (831).] 

2. (’17) AIR 1917 Cal 461 (462). (Omission to 
state the amount is a material irregularity.) 

(’81) 7 Cal 34 (41, 42). 

[See also (’06) 3 Low Bur Rul 258 (260). (Sale 
subject to mortgage — Amount to be carefully 
stated.) 

(’87) 10 Mad 57 (62). (Incorrect statement of 
amount due is material irregularity.)] 

[See however (’34) AIR 1984 Mad 260 (262). 
(Reasonable particulars of encumbrances given 
— Exact amount need not bo given.)] 

3. (’19) AIR 1919 Upp Bur 18 (19) : 3 Upp Bur 
Rul 139. 


3 Low Bur Rul 275 (277). 

’21) AIR 1921 Mad 209 (210). 

’26) AIR 1926 All 268 (269) : 48 All 2G0. 

'36) AIR 1935 Lah 527 (628). 

. v’29) AIR 1929 Oudh 88 (89) : .8 Imek 472. 
(Snob issue is not one arising directly ana sub- 
stantially in tho suit and its abandonment does 

3CP0. 138. 


(’06 

4 . 

5 . 

6 . 
7 . 
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enoumbrances^ or to adjudicate upon the rights of the parties as to such incumbrances.^ 
The notification of an encumbrance under this rule must be distinguished from an 
order under Buie 62 ante, that the property be sold subject to a certain encumbrance. 
In the former case there is no adjudication as to the binding nature of the alleged 
encumbrance, and the auction-purchaser is entitled to dispute the validity of the 
mortgage.^^* But in the latter case there is such an adjudication and the auction- 
purchaser cannot challenge the validity of the mortgage.^ See Notes 1 and 2 to Buie 62. 
See also the undermentioned cases.^^ Where the decree itself directs the sale of the 
property subject to a certain encumbrance, the purchaser cannot challenge the validity 
of the encumbrance afterwards.^^ 

The failure to notify encumbrances under this rule is a material irregularity 
which will vitiate the sale,^^ though a person who has waived the irregularity cannot 
subsequently object to it.^^ Even though the fact that the sale is subject to a mortgage is 
mentioned in the sale proclamation, the sale will still be vitiated, if through the conduct 
of the officers conducting the sale, the purchaser is misled into believing that the sale is 
free from encumbrances.'® As to the remedies of a party when an encumbrance is 
wrongly mentioned in a sale proclamation, see Notes to Buies 90 to 92 infra, and the 
undermentioned case.'^ 

The fact that a mortgage is not notified in the sale proclamation does not affect 
the binding nature of the mortgage as regards the property in the purchaser’s hands.'^ 
Its enforceability does not depend upon the purchaser having notice of the mortgage. 
In the case of a charge, however, it will not as a general rule be binding on the purchaser 
if he has no notice of such charge.'® See Section 100 of the Transfer of Property Act. 


not amount to abandonment of the rights of the 
party under the prior mortgage.) 

8. (’81) AIR 1931 Oudh 157 (159), 

9. (’33) AIR 1933 All 287 (288). 

(’88) 1888 All W N 151 (152). 

10. (’39) AIR 1939 Nag 305 (308) : ILR (1989) 
Nag 665. 

(’38) AIR 1938 All 542 (544). (Objection to sale 
proclamation — Order directing specification of 
maintenance charge in sale proclamation is 
summary and not conclusive.) 

(’35) AIR 1985 Rang 19 (20). 

(’37) AIR 1937 Oudh 493 (497) : 18 Luck 484. 
(’16) AIR 1916 Oudh 169 (173). 

(*36) AIR 1986 Cal 590 (592). 

[See also (’36) AIR 1986 Mad 70 (72) : 59 Mad 
812. (Sale proclamations do not conclude ques- 
tions of title).] 

11. (’89) AIR 1089 Nag 805 (809) : ILR (1989) 
Nag 665. 

12^ (’88) AIR 1988 Mad 879 (881, 882) : 57 Mad 
195. 

(’85) AIR 1985 Oudh 23 (25, 26) : 10 Luck 843. 
(’85) AIR 1935 Rang 19 (20). (Property not sold 
subject to mortgago^Purchaser can dispute its 
validity.) 

13. (’18) AIR 1918 Pat 421 (421). 

14. (’02) 6 Gal W N 886 (887, 888). 

(’25) AIR 1925 Oudh 424 (424). (Announcement 
by sale officer is not enough.) 

[See also (’89) AIR 1989 Nag 179 (188) : ILR 
(1989) Nag 857. (Irregularity on account of 
omission to mention mortgage in saleiNK)ola- 


mation cannot be cured by mortgagee’s state- 
ment in witness-box that he would not enforce 

it.)] 

[But see (’88) AIR 1988 All 546 (546) : 55 All 
519. (Omission to mention incumbrances in 
proclamation cannot be by itself injurious to 
judgment-debtor. )] 

15. (’29) AIR 1929 Lah 678 (674). (Person bid- 
ding at sale knowing that proclamation did not 
specify mortgage in his own favour is estopped 
from objecting to irregularity.) 

16. (’09) 1 Ind Cas 122 (128) : 86 Gal 823 : 36 
Ind App 82 (PC). (The sale proclamation was 
in English and the purchaser did not know 
English.) 

17. (’99) 23 Bom 759 (760, 761). (Suit for setting 
aside sale not maintainable— Suit for damages 
for slander of title or suit for declaration and 
injunction staying sale maintainable.) 

18. (’14) AIR 1914 Oudh 426 (480). 

(’14) AIR 1914 Oudh 187 (140). (Only half lien 
notified — Auction purchaser cannot plead noti- 
fication in suit for whole lien.) 

(’18) AIR 1918 Oudh 167 (168). 

(’06) 8 Low Bur Rul 275 (278). 

(’85) AIR 1935 Lah 527 (628). 

[See also (’39) AIR 1989 Nag 179 (182) : ILB 
(1989) Nag 857. (Purchaser subsequently 
oovering mortgage and applying under Rw 90, 
m/ra to set aside sale— Mortgagee stating es 
witness in such proceedings that he had no 
intention of enforcing his mortgage is not 
estopped from doing so.)] 

19. [5m ('ll) 19 Ind Om 856 (867) (Ijo« Bw)- 
(Ohaige not mentionod In nle s(ool«Bn«^ 
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But a mortgagee may be estopped by his oonduot from setting up the mortgage against 
a hona fide purchaser. Thus, a decree-holder on whom a duty is cast by this rule to 
give full and true information, so far as it is known to him, will be estopped from 
sotting up, as against the auction-purchaser, any mortgage in his own favour, which 
ho has not mentioned in his application under this rule, and which does not appear in 
the sale proclamation,^^ provided the auction-purchaser has actually bought without 
notice of the mortgage.^^ But the omission of a decree- holder to have a mortgage in 
liis own favour notified in the sale proclamation will not debar him from enforcing his 
mortgage as against a subsequent encumbrancer who is not in any way connected 
with the execution proceedings or otherwise prejudiced by the Omission in the sale 
proclamation.^^ 

As to whether registration constitutes notice for the purpose of such estoppel, 
see the undermentioned cases.^* (See also Transfer of Property Act, Section 3.) There 
is, however, no estoppel where the decree-holder has mentioned the mortgage in his 
application for an order for sale but through some mistake of the Court officers, it is not 
inserted in the sale proclamation.^* The above rule of estoppel also applies to a 
judgment-debtor, as, for instance, where in a suit for rent the mortgagee of the holding 
has also been impleaded as a defendant and he does not take steps to have his mortgage 
announced in the sale proclamation.^® 

Estoppel arises not only by failure of a party in his duty to have his mortgage 
entered in the sale proclamation, but also by any other conduct on the part of the 
person putting forward the mortgage which has misled the purchaser into believing 
that the alleged mortgage did not exist The rule of estoppel applies not only to 
setting up a mortgage against the auction-purchaser but also to other claims against him.^^ 

therefore there is no estoppel where the mortgage 
is registered : 

(’96) 20 Bom 290 (292). 

(*77) 1877 Bom P J 4 (4). 

(’77) 1877 Bom P J 83 (83). 

(’87) 9 All 690 (702). 

Case holding that decree-holder is estopped 
though the mortgage was a registered one : 

(’69) 12 Suth W R 303 (304). (This case is no 
loDgcrgoodlawin view of the amendment of S. 3, 
T.P. Act.) 

24. (*21) AIK 1921 All 113 (116) : 48 All 708. 
(’26) AIR 1926 Oudh 830 (381). 

[See also (’82) AIR 1932 Lah 66 (67). 

(’87) 9 All 690 (702).] 

25. (’16) AIR 1915 Oudh 185 (187). 

26. (’70) 2 N W P H 0 R 315 (319). (Giving 
evasive answer to intending purchaser.) 

(’07) 4 All L Jour 709 (711). (Bidding at sale 
without notifying his own iion — But compare 
9 All 418.) 

[See also (*86) 9 Bom 86(91,93). (More acquiesc- 
ence on the part of a stranger whose property 
is attached and sold does not estop him from 
claiming the property as his own, for though 
the law gives him the opportunity he is not 
hound to object.) ] 

[Compare (*87) 9 All 690 (702). (Encumbrance 
mentioned in sale proclamation — Dccroe-holder 
not estopped merely because he docs not per- 
sonally announce the encumbrance at the sale.)] 

27. (’84) 7 Mad 107 (110). (Setting up prior title 
to the property.) 


but announced by chargo holder at sale — 
Vurchasor is bound.)] 

20. (’99) 21 All 309 (310). 

(■99) 23 Horn 119 (121). (ObiUr.) 

(’98) 22 Bom G86 (092). 

(’88) 12 Bom 078 (682, 683). 

(■81) 5 Bom 614 (618). 

(’76) 1 Bom 314 (318). 

(’20) AIR 19‘20 Cal 354 (357) : 47 Cal 446. 

(’01) 5 Cal W N 497 (602, 603). 

(’84) 10 Cal 609 (611). 

(■70) 1 Cal 837 (363). 

(’92) 15 Mad 303 (304). 

(’08) 11 Oudh Caa 206 (208). 

(’22) AIR 1922 Upp Bur 1 (3) : 4 UppBur Rul 62. 

('09) 3 Beng LB 407 (408). 

(See also (^92) 15 Mad 412 (418, 414). (Decree, 
bolder not proclaiming mortgage in favour of 
third party but within hia knowledge — Mort- 
gage aubaequoutly assigned to him — He is 
estopped from enforcing it against purchaser.)] 
[But see (’81) AIR 1981 All 549 (649) : 63 All 
031. (It is not necessary for subsequent inert- 
gagoe to declare prior enonmbranoes in favour 
of third persons or himself.)] 

21. (’26) AIR 1926 Oudh 880 (381). (Mortgagee 
“u I^si^on of mortgaged property — His pos- 

/I'n is sufficient notice of encumbrance.) 

( %) 20 Bom 290 (292). (Registration was held to 
be notice.) 

22. (*86) 10 Nag L Jonr 374 (278). 

23. Cases holding that registration is notice and 


0.21 B.66 
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0.21 R. 66 An attachment is not an incumbrance within the meaning oi this rule and hence 

Motes IMS need not be notified in the sale proclamation.^^ 

12. Amount to be reooveFed. — The amount for the recovery of which tlio 
sale is ordered should be entered in the proclamation of sale. The amount so entered 
should not be one exceeding that granted by the decree. Thus, where the decree does 
not grant interest, the proclamation of sale should not include it.^ Where the decree 
awards future interest, the interest should be calculated up to the date fixed for the 
sale.® The fact that in the application for execution under 0. 21 B. 11 (2) ante, 
interest is calculated only up to the date of application is no bar to the interest hem* 
calculated in the sale proclamation up to the date fixed for sale.® 

Where, at an execution sale, the decree- holder himself purchases the property 
and is placed in possession, and the sale is subsequently set aside and a fresh 
proclamation of sale ordered, it has been held that the mesne profits which the 
judgment-debtor is entitled to recover from the decree-holder for the period of )iis 
possession may be deducted from the decretal amount entered in the sale proclamation 
and that the matter is one to be decided in execution proceedings.^ {Vide Section 144, 
Note 34, ajite.) 

When a sale is adjourned under Buie 69 infra, and a fresh proclamation of 
sale is waived by the judgment-debtor, the sale on the adjourned date for the amount 
entered in the original proclamation is not irregular, although the decree was partly 
satisfied when the adjournment was obtained. The reasbn is that where a sale is 
adjourned and the judgment-debtor waives a fresh proclamation, the amount due on 
the date to which the sale is adjourned is never shown in the proclamation.^ 

An incorrect statement in the sale proclamation as to the amount due uudei 
the decree does not affect the jurisdiction of the Court to sell the property and the 
sale held under a proclamation containing such incorrect statement is not illegal!^ 

But when objection is taken to the correctness of the amount entered in the 
sale proclamation, the sale should not be held before the objection is disposed of.^ 

18. Everything which the Court oonsiders materiali etc. — - Clause (e).— 

This clause does not mean that the Court is to give a detailed account of all matters 
connected with the property.^ Thus, it has been held that it is not necessary to specify 
the income from the property ordered to be sold.® But it is a material circumstance 
for the bidders to know that the property to be sold is the subject-matter of a pending 
suit by a defeated claimant.® For other instances, see the undermentioned casos.^ 


(’18) 20 Ind Cas 768 (764) (Cal). (Rent decree — 
— Execution — Bale of holding — Advertisement 
as mokarari (permanent) — Landlords cannot 
subsequently deny it.) 

28. (’87) AIR 1937 Fat 50 (51, 52). 

Note 12 

1. (’78) 3 Cal C02 (610) : 6 Ind App 78 (P C). 

2. (’32) AIR 1982 Oal 565 (657). (If the sale is 
adjourned further interest upto the date fixed 
again can also be realized at the time of the 
sale.) 

3. (’32) AIR 1982 Cal 556 (557). 

4. (’14) AIR 1914 Low But 178 (179). 

8. (’28) AIR 1928 Pat 616 (621) : 8 Pat 122. 

6. (’22) AIR 1922 Cal 821 (827) : 49 Cal 45. 

[Sm dlw (’28) AIR 1928 Pat C16 (621) : 8 
Pat 122.) 

(’ll) 12 Ind Cas 97 (97) (Mdd). (Such inoorreot 


statement creates no estoppel against the judg- 
ment-creditor unless the judgment-debtor is 
prejudiced.)] 

7. (’28) AIR 1923 All 603 (504). 

Note 13 


1. (’99) 1899 Pun Be No. 30, p. 168. 

2. (’28) AIR 1928 Lah 918 (918). 
(’17) AIR 1917 Lah 186 (188). 

(’80) AIR 1930 Lah 692 (694). 


(’28) AIR 1928 Mad 898 (898 . 

[But compare (’01) 4 Oudh Cas 829(882). (Fco- 
fits of land to be stated.)] 

3. (’82) AIR 1982 Mad 119 (119) : 68 Mad 20». 


[See also (*10) 8 Ind Oas 610 (610) (Low Bur). 
(Pendency of suit attacking validity of docr^ 
under which Bale is ordered, may be notifiod.jj 
4, (’05) 27 All 684 (687) (FB). (Fact that the pro- 
perty is held by occupancy tenure.) 

(’82) AIR 1982 Nag 1& (20) : 27 Nag L B 389. 
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'W'here a landlord brings to sale the holding of his tenant in execution of his decree 
•against the tenant, his failure to specify the ordinary incidents of the tenure will not 
estop him from claiming to enforce them against the auction-purchaser, but he will be 
estopped from enforcing any unusual incidents of the tenure, unloss ho has notified 
them in the sale proclamation.^ The reason is that, in the former caso tho auction- 
purchaser may be presumed to have notice of tho incidents, while in the latter caso 
he cannot be held to have such notice. See Note 11 above. 

Value of the property! — There is a conflict of decisions as to whether 
under this rule a Court is under a duty to state its own estimate of the value of 
tho property to be sold in the sale proclamation. The High Courts of Madras^ and 
Allahabad^ have held that the Court is under no such obligation. On the other hand, 
it has been held by tho High Courts of Patna, * Calcutta'^ and Rangoon* and the 
Chief Court of Lower Burma® that it is the duty of tho Court to enter in the sale 


(Widow’s right to possession of property for 
dower debt to be stated.) 

(1900) 5 Cal W N 407 (502). (Sale of tenure — 
Arrears of rent should be stated.) 

(’29) AIR 1929 Bom 465 (466) : 53 Bom 777. 
(Sale of joint family property in decree against 
father for debt binding on family — Fact that 
minor son’s interest was also intended to be sold 
m.ay bo notified.) 

(’09) 12 Suth W R 70 (79). (Tho fact that the 
property is under another attachment and is 
liable to bo sold in satisfaction of another decree 
may be mentioned.) 

(’38) 12 Cal W N 661 (668). (Sale of mining rights 
—'Boundaries of the area stated but not tho extent 
of the area and the nature of coal deposits — No 
sufficient description.) 

(’87) AIR 1937 Nag 140 (143). (Decree-holdor 
should specify claim of third party in possession 
of tho property to l)e sold.) 

(’38) AIR 1938 Mad 720 (720). (It is incumbent 
on the Court to see that all the particulars re- 
quired under 0. 21 R. 66 are given properly, 
so that an intending bidder may know exactly 
what he is going in for.) 

(’32) aIR 1932 Bom 210 (212). (Undivided share 
of a member of a joint family attached during 
partition proceedings and ordered to bo sold — 
Subsequently final decree for partition passed — 
Court must take notice of partition and proclaim 
for sale ascertained share of tho member.) 

(’80) 4 Bom 328 (326). (Attachment of debt due 
to judgment. debtor— Court receiving notice that 
the debt is discharged — Court should hold 
inquiry as to oxistenco of debt.) 

Unnecessary particulars : 

('25) AIR 1925 Oudh 150 (150). (Plan of property 
not necessary.) 

(1865) 2 Suth W R 60 (61). (Sale of decree — 
Omission to mention amount decreed.) 

(’01) 28 Cal 73 (77). (Upset price not necessary.) 
(*81) 7 Cal 728 (726). (Sale of tenure — Amount 
of rent ought to be stated — But omission is not 
material irregularity.) 

5. (’08) 80 Cal 218 (216, 217). 


Note 14 

1. (*28) AIR 1928 Mad 503 (504) : 51 Mad G65. 
(’27) AIR 1927 Mad 1009 (1009). 

[See also (’27) AIK 1927 Mad 943 (943). (Court 
considering report of certain persons as suffi- 
cient commits no error).] 

2. (’32) AIR 1932 All 664 (664). 

3. (’17) AIR 1917 Pat 381 (382) : 2 Pat L Jour 
180 (PB). 

(’19) AIR 1919 Pat 373 (374) ; 4 Pat L Jour 37. 
(No valuation other than that fixed by Court 
should be inserted in proclamation). 

(’23) AIR 1923 Pat 445 (440). (Do.) 

[See also (’18) AIR 1918 Pat 536 (530) : 3 Pat 
L Jour 580. (Direction that value be put at 
twenty times the revenue is not proper)] . 

4. (’32) AIR 1932 Cal 141 (142). 

(’33) AIR 1933 Cal 511 (513) : 00 Cal 581. 

(’34) AIR 1934 Cal 205 (207). (Court should 
settle value of property sought to bo sold as ac- 
curately as possible from materials available on 
record even if judgment-debtor does not appear). 
(’30) AIR 1930 Cal 781 (781, 782). 

(’22) AIR 1922 Cal 93 (94). 

(’24) AIR 1924 Cal 589 (592). 

(’31) AIR 1931 Cal 520 (520) : 58 Cal 577. (In 
the circumstances of a particular case Court may 
state difforent valuations as given by parties.) 
[See also (’32) AIR 1932 Cal 676 (678, 579). 

(’08) 12 Cal W N 642 (544, 545). 

(*04) 8 Cal W N 257 (202). (Judgment-debtor 
has a right to have a reasonably just and truo 
valuation placed upon his property). 

(’10) 6 Ind Cas 180 Usi) (Cal).] 

[But tee (’04) 31 Cal 922 (920). (Court is not 
required to make an investigation into the 
question of tho value of tho property, to record 
evidence and to como to a decision on the 
point).] 

5. (’37) AIR 1937 Rang 167 (168). (Setting out in 

the proclamation of sale tho valuation of the 
properties as given by the decree-holder without a 
previous enquiry as to the valuation would b<j a 
material irregularity in tho publication of tho 
sale). . . 

6. (’14) AIB 1914 Low But 178 (179). (Omissjou 
to stato value is sufficient reason to stay sale.) 


0.21 B.66 
Notes 18 -li 
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0« 81 B« 66 proolamation its own estimate of the value of the property. The Bombay High Couri^ 
Note 16 has held in a recent decision that it is not necessary in every case to value the property 
to be sold and to state the value in the sale proclamation ; but the Court may, if it 
thinks fit, do so. But, iu the undermentioned case^ it was held by the same High 
Court that the Court is bound to hold an inquiry as to the value of the property and 
state the value in the sale proclamation. Opinion in the Nagpur Judicial Commissioner’s 
Court is divided.^ Though, as seen above, the Calcutta High Court holds that it is the 
duty of the Court to enter in the sale proclamation its own valuation of the property 
to be sold, it has also been held by that Court that in exceptional cases, the Court will 
be justified in not attempting to give a valuation of its own and in confining itself to 
stating the values given by the parties.^^ In any view, the omission of the Court to 
give an estimate of value is a mere irregularity and does not by itself vitiate the salo.^^ 
Under the rule as amended by the High Courts of Calcutta, Lahore, Madras, 
Nagpur, N.-W. F. Province and Patna, the Court is not bound to give its own estimate 
of the value of the property, but is only required to state the value given by the 
parties. (See Local Amendments.) In view of this, the decisions of the High Courts of 
Calcutta and Patna and the Judicial Commissioner’s Court of Nagpur passed before the 
above amendments, holding that the Court was under a duty to state its own estimate of 
the value of the property should be treated as no longer law. 

An undervaluation in a sale proclamation which is calculated to mislead possible 
bidders and prevent them from offering adequate prices or from bidding at all is a 
material irregularity within the meaning of Rule 90 infra , but the judgment-debtor 
may by his conduct be estopped from raising this objection.^’ 

The Court need not make an elaborate enquiry before fixing the value of the 
property The fact that the highest bid offered at the auction is far below the value 


7. (’39) AIR 1989 Bom 182 (183) : I L R (1989) 
Bom 389. 

8 . (’85) AIR 1935 Bom 331 (332). 

9. (’80) AIR 1930 Nag 191 (192, 193). (Court 
should state its valuation.) 

(’28) AIR 1928 Nag 281 (282). (Court’s valuation 
not necessary), 

10. (’32) AIR 1932 Cal 576 (578, 579). 

(’38) AIR 1933 Cal 511 (518) : 60 Cal 681. (Ex- 
ceptional circumstances to be pointed out by 
Court in its order.) 

’31) AIR 1931 Cal 520 (520) : 58 Cal 577. 

’24) AIR 1924 Gal 569 (592). 

[See also (’26) AIR 1926 Cal 610 (611)]. 

11 .(’81) AIR 1931 Cal 490 (491) : 58 Cal 813. 
(But in a particular case omission may amount 
to material irregularity.) 

(’80) AIR 1930 Lab 685 (686, 687). 

(’22) AIR 1922 Gal 93 (94). (If it has a material 
effect upon the number of bidders and upon 
price it may amount to material irr^ularity). 

12. (’98) 20 All 412(417,418):25Ind Appl46(PC). 
(’33) AIR 1988 All 546 (550) : 55 All 519. 

(’29) AIR 1929 Cal 818 (819) : 67 Cal 67. 

(’17) AIR 1917 Pat 72 (78, 74). 

(’19) AIR 1919 Gal 850 (351). 

(’18) AIR 1918 Pat 266 (267). 

(’17) AIR 1917 Cal 461 (462). 

(’24) AIR 1924 Mad 767 (768). 

(1900) 28 Mad 568 (570). 

(’18) 19 Mad Oas 296 (298) : 40 Oal 685 : 40 Ind 
App 140 (PC). 


(’12) 13 Ind Cas 337 (841) (Cal). 

(’ll) 10 Ind Oas 475 (476) (Cal). 

’ll) 9 Ind Cas 698 (701) (Cal). 

(’28) AIR 1928 Cal 828 (331). (But sale will not 
bo sot aside unless substantial loss is shown to 
have been caused by the undervaluation), 

(’20) AIR 1920 Cal 618 (519). (Do), 

(’38) AIR 1988 Mad 720 (720). 

(’34) AIR 1934 Pat 540 (541). (Mere inclusion of 
two valuations in sale proclamation does not 
vitiate sale unless substantial loss is proved). 
’35) AIR 1935 Mad 459 (462). 

’85) AIR 1935 Bom 831 (332). 

[See also (’10) 6 Ind Cas 135 (186) (Cal). (Held 
that the decree-holder was guilty of fraud in 
offering bids through benamidar in excess of 
the value stated in proolamation.) 

(’38) 42 Cal W N 661 (668). (Two contradictory 
statements as to value calculated to confuse 
and perplex any possible purchaser— Proclama- 
tion of sale is not according to law).] 

[Compare (’ll) 11 Ind Cas 295 (297) (Gal). 

i Mere undervaluation does not prove fraud)]. 

. lut see (’08) 12 Oal W N 767 (758, 769). 
(Undervaluation in proclamation is irregularity 
but not material irregularity).] 

13. (’88) AIR 1983 All 546 (550) : 55 All 519. 
(Judgment-debtor failing to object to undervalua- 
tion even notice under this rule.) 

14 . (’82) AIR 1982 Cal 141 (142). (But thevalua 
of the property must be stated as fairly and 
accurately as possible.) 
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stated in the proclamation is no evidence of fraud or material irregularity in publishing 0. 21 R.66 
or conducting the sale.^*^ Where the highest bid offered at the auction falls below the Notes 14-16 
value stated in the proclamation, the Court has no power to dismiss the execution 
petition.'® In fixing the value of the property, abwabs (illegal cesses) should not be 
taken into consideration.'^ A right to have a lease of a mill for 20 years should not be 
valued by capitalising the annual rent for 20 years.'® It is not a correct method of 
valuing heavily encumbered properties by taking their value in an unencumbered state 
and simply deducting from them the amount of the encumbrances.'® 

It is the duty of the Court to group the lands (to be sold in execution) in small 
and convenient plots and offer them for sale so that it may be possible for men of 
ordinary means, especially the ryots in the locality, to purchase them at a fair value.®® 


15. Effect of an order under this Rule. — There is a material difference 
between an order under Ilule 63 and an order under the present rule. In the former 
case, if the party affected does not sue within 12 months to set it aside, it becomes 
conclusive against the person against whom it is made. In the latter case, it has no 
such effect.' 

Where property is sold to a bona fide third party purchaser in execution of a 
decree in force at the time, a subsequent reveirsal, variation or amendment of the decree 
does not affect the validity of the sale.® 

Where the property of a stranger is attached and sold, his failure to object 
thereto does not affect his rights inasmuch as, though the Code enables third parties 
to come in and object, they are not bound to do so.® See also Note 11 above. 

16. Non-oomplianoe with the proYisious of this Rule. — Non-compliance 
with the provisions of this rule renders a court sale liable to be set aside on the ground 
of material irregularity.' If objection is raised by the judgment-debtor to anything 
stated in the sale proclamation, it is irregular for the Court to order the sale to be hold 


<’17) AIR 1917 Pat 381 (382) ; 2 Pat L Jour 130 
(FB). 

also (’39) AIR 1939 Gal 369 (375) : I L R 
(1939) 1 Gal 530. (Still value iuserted in sale 
proclamation is an index of the value of such 
property.)] 

[But see (’22) AIR 1922 Pat 550 (551) : 1 Pat 
214. (Very elaborate enquiry should be made 
as to the true value of property.)] 

15. (’22) AIR 1922 Pat 550 (551, 552): 1 Pat 214. 

16. (’26) AIR 1926 Pat 140 (141). 

(’26) AIR 1926 Pat 146 (146). (Auction-purchaser 
cannot be compelled to bid higher than or up to 
the proclaimed price.) 

17. (^02) 7 Gal W N 439 (439, 440). 

18. (’34) AIR 1934 Lah 146 (146). 

19. (’35) AIR 1985 Gal 614 (618). 

20. (’38) AIR 1988 Mad 720 (720). 

Note 15 

1. (’27) AIR 1927 Bom 284 (236, 286). 

(’36) AIR 1986 Gal 590 (592). (Pro^rty purchased 
with notice of mortgage notified in sale procla- 
mation— Purchaser can challenge the mortgage.) 
(’88) AIR 1988 All 542 (544). 

(’16) AIR 1916 Oudh 169 (178). (Order underthis 
rule is not conclusive.) 

2. (’80) AIR 1980 All 576 (679). 

3. (’85) 9 Bom 86 (91, 98). 


Note 16 

1 . (’06) 3 Low Bur Rul 276 (277). 

(’32) AIR 1932 All 55 (57). (Want of verified 
statement, etc.) 

(’28) AIR 1923 Lah 213 (216). (Omission to state 
time and place.) 

(’02) 29 Gal 73 (99) (FB). (Misdescription of pro- 
perty is material irregularity.) 

(’25) AIR 1925 All 459 (462, 464) : 47 All 479. 
(Do.) 

(’87) AIR 1937 All 407 (409). (Omission to issue 
sale proclamation— Sale can be set aside if sub- 
stantial injury is caused.) 

(’88) 42 Gal W N 661 (663). (Sufficient particulars 
of property not given— Value of property stated 
in such a way as to confuse possible purchaser 
— Proclamation is not according to law.) 

[See (’23) AIR 1923 Pat 102 (102). (No juris- 
diction to fix valuation for entering in sale 
proclamation, before day fixed for hearing parties 
as to proper valuation. See also Note 14 to 
0. 21 R. 90.) 

(’84) AIR 1984 Rang 188 (189). (No proclama- 
tion— Sale is not ipso facto vitiated.)] 

[See also (’69) 12 Suth W R 488 (489). (Proof of 
substantial injury necessary.) 

(’84) AIR 1984 Pat 540 (641). (Two valuations 
given-'Irregularity will vitiate proceeding only 
when there is substantial injury.)] 
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Note 16 


pending disposal of the objection.^ But the irregularity due to the non-conopliaucc 
with the provisions of this rule can be waived and the person who has waived the 
irregularity is estopped from subsequently raising any objection in respect thereof.^ 
Thus, a judgment.debtor, who in spite of a notice under this rule, or in spite 
knowledge of the contents of a sale proclamation does not object at the proper time, 
cannot subsequently raise the objection * But the judgment-debtor is not estopped 
where he was not aware of the facts to which he was bound to object and where his 
failure to do so was due to a mistake lor which he could not be held to blame.^ A 
person may be held to waive irregularities in the sale proclamation by bidding at tlie 
sale.® But where the objection is to the want of jurisdiction to sell, there can be no 
estoppel by waiver 7 Thus, a failure to object on the ground that notice under 0. 21, 


2. (’23) AIR 1923 All 303 (504). (Objection to 
amount stated in proclamation.) 

(’18) AIR 1918 Gal 490 (490). (The proclamation 
may be issued before disposing of objections filed 
by judgment-debtor.) 

[See (’38) AIR 1938 Lah 65 (68). (Objection of 
judgment-debtor dismissed on ground that he 
can proceed under 0. 21 R. 90— It being found 
that remedy under Rule 90 is not available to 
judgment-debtor, the property being held to be 
moveable property, he is entitled to an adjudi- 
cation on the objection taken by him at an 
earlier stage.)] 

3. (’89) 12 Mad 19 (25) : 15 Ind App 171 (PC). 
(’33) AIR 1933 All 546 (550) : 55 All 519. 

4. (’89) 12 Mad 19 (25) : 15 Ind App 171 (PC). 
(Objection to description of property— Following 
9 Cal 656 (PC).) 

(’34) AIR 1934 Bom 348 (349) : 58 Bom 564. 
(Misdescription of property in proclamation.) 
(’34) AIR 1934 Cal 205 (208). 

(’30) AIR 1930 All 865 (866). (Misdescription of 
property not challenged at proper time.) 

(’14) AIR 1914 Mad 312 (317). (Do.) 

(’15) AIR 1915 Mad 989 (992) : 38 Mad 387. 
(Valuation and statement of peisheush,) 

(’28) AIR 1928 Oal 328 (381). (Objection as to 
valuation.) 

(’25) AIR 1925 Cal 552 (555). (Do.) 

(’24) AIR 1924 Pat 111 (112) : 2 Pat 916. (Do.) 
(’23) AIR 1923 Pat 134 (185). (Objection to noti- 
fication of encumbrances.) 

(’30) AIR 1930 Lah 685 (686). (Objection as to 
want of application under R. 66 (3).) 

(’12) IG Ind Cas 235 (236) (Cal). 

(’29) AIR 1929 All 704 (704). 

(’35) AIR 1935 Cal 614 (618). (Objection after sale 
on ground of misdescription or undervaluation.) 
(’35) AIK 1985 Mad 150 (151). (Judgment-debtor 
giving up objections to sale proclamation and 
getting adjournment of sale is estopped from rais- 
ing them again.) 

(’36) 40 Cal W N 428 (432). (Sale proclamation — 
Notice to judgmont-debior — Omission to raise 
objection— Subsequent objection that properties 
not comprised in mortgage are included is not 
maintainable.) 

(’36) AIR 1936 Pat 568 (570) : 15 Pat 345. (Sale 
of personal properties of mortgagor judgment- 
debtor— Judgment- debtor getting adjournment 
of sale waiving fresh proclamation— He cannot 


afterwards raise objection that there was no 
sonal decree under which property could be 
sold.) 

(’36) AIR 1936 Bom 315 (317). 

[See also (’76) 3 Ind App 230 (240) (PC). (Peti- 
tion for postponement of sale with a statement 
that the order of attachment and sale procla- 
mation may be maintained is waiver.) 

(’81) 7 Cal 618 (615). (Merely applying for post- 
ponement of sale is no waiver.) 

(’34) AIR 1984 Mad 260 (261). (Properties des- 
cribed as undivided share— Subsequent division 
among judgment-debtor and his brothers — 
Judgment-debtor not applying for amendment 
of sale proclamation cannot object.) 

(’38) AIR 1988 P C 280 (281) : 32 Sind L R 879 
(PC). (Application for postponement of sale 
waiving necessity for a fresh proclamation — 
Defects in old proclamation regarded as waived 
—But there is no waiver of the right to object to 
any irregularities in the attachment.) 

(’89) AIR 1989 Bom 526 (528). (Failure of judg- 
ment-debtor to object that he was an agricultu- 
rist and that proceedings should be transferred 
to Collector — Judgment- debtor cannot subsc- 

?uently raise objection.)] 

But see (’27) AIR 1927 Rang 84 (85). (No 
estoppel in case of omission to state place and 
time of sale.) 

(’80) AIR 1930 Nag 191 (198). (No estoppel 
against statute— Judgment-debtor not estopped 
from applying under 0. 21 R. 90 for setting 
aside sale simply because he did not appear in 
obedience to the notice served upon him under 
R. 66 for settling the terms of the proclama- 
tion.)] 

5. (’15) AIR 1915 Mad 989 (992, 998) : 38 Mad 
387. 

[See also (’03) 8 Oal W N 257 (263). (Case under 
old Code.)] 

6. (’29) AIR 1929 Lah 673 (674). (Mortgagee 
bidding at sale knowing that proclamation did 
not specify mortgage in his favour.) 

[See also (’82) 8 Oal 982 (938).] 

7. (’81) AIR 1931 Oudh 398 (400). (Anc^tcal 
{voperty — Sale of — Civil Court has no jurisdic- 
tion — Want of objection cannot operate as 
estoppel.) 

[See however (’06) 28 AU 278 (276). (Court 
deciding that property is not attoestml — Deci- 
sion cannot be questioned subsequenify.)] 
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Buie 22 'was not given does not estop the judgment-debtor from questioning the sale 0« 21 66 

under Rule 90 infra.^ Notes 18-21^ 

17. Verified etatement to accompany application for order for sale — 

Sub-rule (3). — An application for an ordor for sale should be accompanied by a 
verified statement as required by this sub-rule.^ Omission to file a verified statement 
amounts only to an irregularity and does not by itself vitiate the sale.^ The verifica^jion 
need not be made by the decree-holder himself, but may be made by a perso^'t 
acquainted with the facts of the case.® (See also Ordor 6 Rule 15.) 

18. "Court may summon any person/’ etc. — Sub-rule (4). — A claim 
preferred in the course of an investigation under Rule 66 in relation to immovable 
property ordered by the decree to be sold cannot be treated as a claim under Rule 68, 
because the latter rule applies only in cases where the property is attached.^ 

19. Form of proclamation of sale. — See Appendix E, Form No. 29. 


20. Appeal. — An order under this rule is not one of the appealable orders 
under Section lOi or 0. 43 R. 1.^ Hence, the question arises whether orders under 
this rule are appealable as decrees under Section 47 read with Section 2. This question 
depends on two further questions, viz, — 

(a) whether proceedings under this rule arc of an administrative or a judicial 

character, and 

(b) whether orders under this rule amount to a determination of a question 

within Section 47. 


The answer to these questions must depend on the particular order in question 
in each case. Thus, where an order under this rule does not affect the rights, liabiljtioa 
or equities of the parties to the decree, it is not a judicial order ; nor does it amount 
to the determination of a (luestion within Section 47 and hence no appeal lies from 
such an order.® On this principle no appeal lies from the following orders under 
this rule — 

(a) An order about the value of the proiierty to be entered in the sale 


proclamation? 

8. (’3^IR 1933 Pe5r^’(72); 

Note 17 

1. (»32) AIR 1982 All 32 (63). 

2. (»17) AIR 1917 Lah 136 (138). 

(’28) AIR 1928 Nag 14 (15). 

[See (’82) AIR 1982 All 484 (484). (Omiasiou 
to file verified Btatemeut and encumbrance 
certificate with application under 0. 21 R. 11.) 
(’39) AIR 1939 Pesh 9 (11). (It is a material 
irregularity within 0. 21 R. 90.)] 

also (’06) 28 All 244 (245). (Omission to 
verify inventory of property to be attached in 
application for execution.)] 

[But see (’29) AIR 1929 Nag 805 (306).] 

3. (’20) AIR 1920 Pat 636 (637). (Verification 
V'v karpardaz of decree-holder suificient.) 

Note 18 

1. (’90) 14 Bom 369 (870). 

Note 20 

h (’20) AIR 1020 Fat 686 (688). 

2. i’28) AIR 1928 Mad 1169 (1170), 

('29) AIR 1920 Mad 606 (606). 


(’29) AIR 1929 Lah 815 (816). 

(*11) 10 lud Cas 371 (371, 872) (Gal). 

*14) AIR 1914 Cal 488 (489). 

*17) AIR 1917 Low Bur 121 (122) : 8 Low Bur 
Rul 350. (No appeal against order under 
Rule 66 (4).) 

(’25) AIR 1925 Pat 500 (603) : 4 Pat 731. 

(*35) AIR 1985 Mad 714 (714). 

(*39) AIR 1939 F 074 (80) (FC). (Order estimating 
value of property is not a judicial adjudication 
of a question under Section 47.) 

See also the cases cited in foot-notes (3) to (9), 
below. 

[See also (’04) 27 Mad 259 (261) (P B). (None 
of the proceedings under S. 287, old Code, is an 
’order’ within B. 244 and as such appealable 
as a decree — 23 Mad 668, Overruled.) 

(’20) AIR 1920 Pat 636(688). (Order under tliis 
rule is not decree.)] 

3. (’32) AIR 1932 All 136 (187). 

(’32) AIR 1982 All 696 (696). 

(’27) AIR 1927 All 208 (209). (Order can be assailed 
in an application under 0. 21 R. 90.) 

(*17) AIR 1917 All 849 (350) ; 39 All 415. 
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'0*21 B. 66 (b) An order as to the sale of the properties in partioular lots/ 

loUM (c) An order as to service of notice prescribed by the rule/ 

(d) kn order for the entry of certain encumbrances in the sale proclamation/ 
ie) An order fixing the place of sale/ 

( f) An order fixing the upset price/ 

For other instances, see the undermentioned cases/ 

But, where the Court in addition to deciding matters which are purely 
administrative in nature, such as fixing the upset price and the details of the sale 
proclamation, decides questions affecting the rights of the parties, the order will be a 
judicial order and will also amount to a determination of a question within Section 47 
and an appeal with lie from that order/" Thus, where there are several judgment, 
debtors under a mortgage decree, an order that the properties of some of them should 
be sold first and the properties of the others should be sold only in the case of a 
deficiency occurring on such a sale, may be appealable as a decree as it determines the 
rights of the co-judgment-debtors inter se/^ Similarly, an order relating to the 
boundaries or the area of the property to be sold comes within Section 47 and is 
appealable as a decree/" It has been held that an order as to whether a sale is to be 
held by the Court itself or by the Collector on the ground of the judgment-debtor 


(’28) AIR 1928 Bom 245 (246, 247) : 52 Bom 444. 
<'2C) AIR 1926 Cal 610 (611). 

(’19) AIR 1919 Cal 1094 (1095). 

(’14) AIR 1914 Cal 488 (489). (Order accepting 
valuation of property.) 

(’ll) 10 Ind Cas 871 (871, 372) (Cal). 

(’ll) 11 Ind Gas 759 (760) (Cal). 

(’12) 17 Ind Caa 88 (89) (Cal). 

<’04) 27 Mad 259 (261) (F B). 

(’29) AIR 1929 Mad 606 (508). 

(’24) AIR 1924 Mad 767 (768). 

(’is) AIR 1918 Mad 1264 (1264). (Order fixing 
market value of the property.) 

(’16) AIR 1916 Pat 90 (90) : 2 Pat L Jour 18. 
(’20) AIR 1920 Pat 249 (250) : 5 Pat L Jour 270. 
(’2.5) AIR 1925 Pat 588 (590). (Order declining to 
re-open valuation.) 

(’30) AIR 1930 Oudh 81 (81, 82) : 5 Luck 481. 
(Order rejecting objection to mis-statement of 
value of property.) , 

(’34) AIR 1934 Cal 761 (762). (Order disallowing 
objection that valuation was t(x> low.) 

’89) AIR 1939 P C 74 (80) (PC). 

’89) AIR 1989 Bom 182 (183) : ILR (1989) Bom 
389. 

(’87) AIR 1937 Rang 167 (168). 

The /olloioing decisions to the. contrary are not 
good law ; 

(’16) AIR 1916 All 287 (289). 

(’10) 6 Ind Cas 180 (181) (Cal). 

(’03) 8 Cal W N 257 (262). 

(’08) 30 Cal 617 (618). 

(’19) AIR 1919 Lah 283 (284). 

[See (’25) AIR 1925 Cal 818 (819).] 

4. (’04) 27 Mod 269 (261) (F B). 

(’82) AIR 1982 All 186 (187). 

(’29) AIR 1929 Mad 606 (608). 

<’24) AIR 1924 Mad 627 (629). 


(’29) AIR 1929 Lab 815 (816). 

5. (’26) AIR 1926 Cal 1184 (1184). 

(’84) AIR 1984 Cal 761 (762). 

6. (’94) 1894 Bom P J 48. 

[Contra (’86) 1886 All W N 167 (168).] 

7. (’04) 27 Mad 259 (261) (P B). 

8 . i’23) AIR 1928 Mad 619 (620, 621). 

’28) AIR 1928 Mad 1169 (1170). 

’18) AIR 1918 Mad 1264 (1264). 

(’29) AIR 1929 Mad 506 (508). 

9. (’04) 27 Mad 2.59 (261) (P B). (Order fixing 
the amount for which the sale is to beheld— No 
appeal lies.) 

(’21) AIR 1921 Cal 629(680,681). (Order directing 
proclamation to issue pending enquiry into 
judgment-debtor’s objections — Mo appeal lies.) 
(’18) AIR 1918 Gal 601 (601). (Refusal to enter 
that the judgment-debtor had acquired the 
interest of a prior mortgagee mentioned in the 
' sale proclamation — No appeal lies.) 

10. (’28) AIR 1928 Mad 1169 (1170). 

(’28) AIR 1928 Pat 184 (184). (Question if Court 
could sell property subject to enoumbrances — 
Appeal lies.) 

(’26) AIR 1926 Oal 610 (611). (Order under Rule 66 
may in certain oircumstanees amount to an order 
under Section 47, C. P. 0.) 

[See also (’24) AIR 1924 Pat 628 (628).] 

[But compare (’08) 18 Mad L Jour 668 (569). 
(Order purporting to bo passed under R. 66, but 
without jurisdiction, cannot, on that ground, 
be deemed to have bW passed under soma other 

Section and consequently appealable.)] 

11. (’18) 19 Ind Cas 448 (448, 449) (Mad). 

(’24) AIR 1924 Mad 866 (866). 

(’26) AIR 1926 Mad 884 (886). 

[See also (’29) AIR 1929 Mad 606 (607, 608). 
(’82) AIR 1982 All 186 (187).] 

12. (’26) AIR 1926 Oal 818 (819). 

(’88) AIR 1988 Lah 888 (884). (AMa.) 
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being an agrioulturist is a judicial order which is open to appeal.^’ It has been held 0.21 R.6( 
in some oases that irregularities in drawing up the sale proclamation are not irregu- Notes 20-22 
laritios in publishing or conducting the sale within 0. 21 B. 90, and hence, an 
application by a judgment-debtor to set aside an execution sale on the ground of such 
irregularities comes within Section 47 and not under 0. 21 B. 90, and that therefore 
an order determining such an application is one under Section 47 and appealable as 
a decree.^^ 

A question of waiver of irregularities in the sale proclamation by the judgmei*t- 
debtor on which the trial Court had found against him but which was not raised 
before the High Court on appeal, cannot bo raised by him before the Privy Council.^® 

(See Notes to Order 41 Buies 1 and 2.) 

21. Revision. — It has been held by the High Court of Fatna^ that the action 
of the Court under this rule is a judicial one and hence subject to the revisional 
jurisdiction of the High Court. It was further held by that Court that the High 
Court could interfere under Section 107 of the Government of India Act of 1915 even 
if the action of the lower Court in such cases be held to be administrative? But the 
High Court will not ordinarily interfere in revision in a discretionary matter® or where 
the applicant tor revision has not been in any way damnified by the order complained 
against.'' 

22. Applicability of the rule of res judicata to proceedings under this 
Rule.— The principle of res judicata applies to execution proceedings.^ (See Section 11, 

Note 23.) The question whether the principle applies to proceedings under this rule 
depends on whether the proceedings are administrative or judicial, for unless they are 
licld to be judicial, the principle of res judicata cannot apply to them. (See Section 11, 

Note 100.) The answer to this question depends on the particular order in question in 
each case. In so far as an order merely settles the details to be entered in a sale 
proclamation, the proceeding is only administrative or ministerial and such an order 
cannot operate as res judicata? nor is such an order a final order so as to operate as 
res judicata? But if in proceedings under the rule, a final order affecting the rights of 
the parties is passed, such an order will bo a final order of a judicial character and as 
such will operate as res judicata? 


13. (’89) AIR 1939 Bom 526 (528). 

14. (’08) 32 Bom 572 (574). 

(’25) AIR 1925 Mad 1142 (1142). (Second appeal 
lies— Following AIR 1920 Mad 481.) 

[See also (’30) AIR 1980 Mad 489 (489). (Second 
appeal lies.)] 

15. (’07) 34 Cal 709 (710) : 34 Ind App 164 (PC). 
(Question being one of fact.) 

Note 21 

1. (17) AIR 1917 Fat 381 (881, 382) : 2 Pat L 
Jour 130 (PB). 

[See also (’28) AIR 1923 Pat 102 (102). (Fixing 
valuation before day fixed for hearing parties on 
the question is revisable.)] 

[Compare (16) AIR 1916 Mad 632 (632). (Under- 
valuation is not material irregularity within 
Section 115.)] 

2. (’17) AIR 1917 Pat 381 (882) : 2 Pat L Jour 
130 (FB). 

3. (’82) AIR 1982 Oal 576 (678, 679). . 

('06) 8 Low Bur Rul 276 (978). 

Note 22 

f (’22) AIR 1922 All 27 (28) : 44 All 850. 


2. (’24) AIR 1924 All 480 (480). (Order merely 
cancelling description of judgment*dobtors as 
mortgagors— No finding as to validity of alleged 
mortgage— There is no res judicata on the ques- 
tion of the validity of mortgage.) 

3. (’25) AIR 1925 Pat 500 (502); 4 Pat 731 (FB). 
(Order refusing to notify a lease — No res 
judicata,) 

[See also (’39) AIR 1939 All 657 (659). (Mort- 
gagee’s application to notify his charge in sale 
proclamation dismissed on ground that the 
mortgage is discharged— Order is notone under 
Order 21 Rule 62 and is not conclusive.)] 

4 . (’24) AIR 1924 Pat 628 (628, 629). (Decision 
that applicant was pro forma defendant and as 
such was not entitled to notice under Rule 66 
operates as res judicata.) 

(’83) AIR 1938 All 192 (195). (Property of judg- 
ment-debtor stated by decree-holder to be ances- 
tral and so found by Collector — Kxeontion 
transferred to Oolleotor-Contention by doc^- 
holder that property not ancestral— Res jud%cata.) 
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The principle of constructive res judicata (Section 11, Explanation 1) also 
applies to execution proceedings.^ (See Section 11 Note 23.) But it must be shown that 
the party sought to bo barred has had clear notice of the nature of the claim made 
against him. (See Section 11 Note 23.) Thus, it has been held by a Full Bench of the 
Madras High Court^ that where a notice is for the settlement of the terms of a sale 
proclamation, the judgment.debtor*s legal representative cannot be deemed, by absenting 
himself, to have attended and raised the question as to whether the property was that 
of the judgment-debtor or belonged to himself. Further, where the last execution case 
was dismissed for default, the judgment-debtor cannot be hold to be barred by 
constructive res judicata from raising a contention which he failed to raise in such 
execution case.^ 

The principle of res judicata will not apply if the Court had no jurisdiction 
to pass the order in question, as, for instance, where the order was by a Civil Court 
for the sale of ancestral property of the judgment-debtor, which, under the law, could 
be sold only by the Collector.® But, where in such a case the judgment-debtor to 
whom a notice is sent under this rule fails to appear and the Court upon the materials 
before it decides that the property is non-ancestral and orders its sale, the judgment, 
debtor cannot subsequently raise tho objection as to jurisdiction,® for a decision as to 
jurisdiction is as much res judicata as a decision on any other point. (See Section 11 
Note 73.) 

A decision in tho course of execution proceedings operates as res judicata even 
in a subsequent suit between the parties.^® 

Tho principle of Section 11, Explanation 5 does not apply so as to preclude a 
Court executing a mortgage decree from directing that the properties should be sold in 
a particular order, merely because the Court trying the suit was asked to embody an 
order to this effect in its decree but did not do so.^^ The reason is, it is conceived, that 
in such a case, the decree does not decide that the properties should be sold in any 
particular order and the executing Court has, in the exercise of its power to sell “the 
mortgaged property or a sufficient portion thereof,” (see 0. 34 Er. 4 and 5) a discretion 
to direct the sale of the properties in any order it thinks fit. (0/. also Section 11, 
Note 125.) 

A decree- holder ought not to be allowed to take up inconsistent positions to the 
prejudice of the judgment-debtor. Thus, where in execution of a mortgage decree the 
decree-holder has caused to be sold properties not comprised in the mortgage and has 


all along boon acting on the basis that the properties sold were comprised in tho 
mortgage, he cannot be allowed to contend that they were not comprised in the 
mortgage and to bring to sale the properties that were comprised in the mortgage.^^ 


(’10) 5 Ind Gas 210 (210) (All). (Mortgage decree 
—Order directing that a portion of the property 
which had been sold to a third person should be 
sold after the other portion is res judicata,) 

5. (’22) AIB 1922 All 27 (28) : 44 All 850. 
[Contra (’25) AIR 1925 Fat 568 (590), (This 
view is not sound — See Section 11, Note 23.)] 

6. (*24) AIR 1924 Mad 1 (6) : 46 Mad 768 (FB). 
[See also (’99) 26 Cal 727 (732). 

(’35) AIR 1935 All 1016 (1018) : 58 All 360. 
(Objection by judgment-debtor that he was 
agriculturist and that the property (house) was 
not liable to attachment and sale can be raised 
even after sale.)] 

[But see (’25) AIR 1926 Nag 320 (820): 21 Nag 
L R 23.)] 


7. (’25) AIR 1926 Pat 688 (590). 

8. (’31) AIB 1981 Oudh 398 (400). 

9 . (’06) 26 All 278 (276). 

10. Section 11, Note 28. 

11 . (’26) AIR 1926 Mad 884 (885)* (Following 

AIR 1924 Mad 509.) 

[See also (’08) 31 Mad 419 (424) (FB).] 

[Compare aUo (’29) AIR 1929 Oudh 88 (89) : 3 
Luck 472. (Suit by puisne mortgagee — 
mortgagee joined but priority not attabked — 
Prior mortgagee withdrawing issue as to pri- 
ority is not precluded from claiming that his 
mortga^ should be mentioned in the sale pro- 
clamation.)] 

12 . (’09) 8 Ind Oas 22 (28) (All). 
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28. Judgment-debtor dying pending execution. — Whore a docree.holdor 0.21 R.66 
attaches the undivided interest of his judgment-debtor in (Hindu) joint family property, Notes 28*21 
the latter's death before sale does not affect the decree- holder's right to proceed against 
his interest in the property in the hands of the surviving coparceners.^ (See also 
Section 64 JJJote 10.) Where a judgment-debtor dies before tho proclamation of sale is 
drawn up and the proclamation is drawn up without notice to his legal representatives, 
the sale held on the basis of such proclamation is void.^ (See Notes under 0. 21 11. 22.) 

But when a sale proclamation has been legally drawn up after notice to the judgmeiii- 
dobtors, and one of the judgment-debtors dies thereafter, it is not necessary that a 
fresh proclamation should bo drawn up after notice to the legal representatives of tlio 
deceased judgment-debtor.^ 

24. Limitation— Step-ln-aid of execution.— An application for a proclamation 
of sale in respect of property under attachment is an application to take a step-in-aid 
of execution.^ See also the undermentioned cases.* 


R. 67. [S. 289.] (1) Every proclamation shall be made 0.21 R.67 
Mode of making and pubUshed, as nearly as may be, in the manner 
proclamation. prescribed by rule 54, sub-rule (2). 

(2) Where the Court so directs, such proclamation shall also 
he published in the '^Official Gazette or in a local newspaper, or in 
lx>th, and the costs of such publication shall be deemed to he costs 
of the sale. 

(3) Where property is divided into lots for the purpose of 
being sold separately, it shall not be necessary to make a separate 
proclamation for each lot unless proper notice of the sale cftnnot, 
in the opinion of the Court, otherwise bo given. 

[1877, 8. 289; 1859, S. 249.] 

a. Substituted by tho Government of India (Adaptation of Indian Laws) Order, 1937, for 
local official Gazette.*’ 


Note 23 

1. (’86) 7 All 731 (782) (Following 6 Cal U8(P0).) 

2. (*28) AIR 1928 All 74 (76) : 49 All 880. 

3. (’88) AIR 1933 All 654 (656). 

Note 24 

1. (’84) 10 Cal 861 (855) (FB). 

2. (*88) 16 Gal 363 (365). (Application to allow 
the sale of mortgaged and attached property, 
^^ubject to mortgage of third person is application 
to take step-in-aid of execution.) 

(17) AIR 1917 Pat 698 (698, 699) : 3 Pat L Jour 
(Oral application to have a date fixed for 
{settlement of terms of proclamation is applica- 
tion to take step-in-aid of execution.) ’ 

( 38) AIR 1983 Mad 488 (439). (Paymelii of hatta 
for auction-sale of pro]^rty is a step-in-ald of 


execution.) 

(’90) 17 Gul 53 (57). (Application for sale is ap- 
plication to take step-in-aid of execution.) 

(’91) 16 Born 405 (407). (Do.) 

(’96) 23 Cal 874 (887). (Application paying pro- 
cess fees for service of a sale proclamation is 
stSp-in-aid.) 

(1900) 22 All 358 (359). (More payment of process 
fee for issue of notice under R. 66 without any 
application is not a step-in-aid of execution.) ’ 

(’26) AIR 1926 Cal 879 (880). (Issue of notice 
under Rule 66 is not a step-in-aid of execution 
because it is not issued on the application of tho 
decree-holder but by the Court itself.) 

(’01) 24 Mad 695 (702). (Application for salemado 
more than three years from tho last similar ap- 
plication is time-barred.) 



2206 


PROCLAMATION OP SALE 


0.21 R.67 
Motes iBri 


Looal Amendments 

MADRAS 

Add the following as sub-rule (4) : 

** (4) Unless the Court so directs it shall not be necessary to send a copy of the 
proclamation to the judgment-debtor.” 

PATNA 

Add the following words at the end of sub-rule (1) after deleting the fulLstop 
at the end of the sub-rule : 

'' and may, if the Court so directs, on the application of the decree-holder, be 
proclaimed and published simultaneously with the order of attachment.” 

Synopsis 

la. Object of the Rule. 3. Divieion of property into loti — Sub- 

1. Mode of making the proclamation. rule (3). 

2* Publication in the gazette or newspaper. 4. Non-compliance with the Rule. 

la. Object of the Rule. — ^The provisions of Rules 67 and 68 have been designed 
for the protection of judgment-debtors and for the purpose of ensuring that the 
properties of such persons shall not be put to sale unless due publicity is given to the 
fact that a sale is to be held and a proper opportunity is afforded to bidders to attend 
the sale after proper notice has been given.^ 


1. Mode of making the proolamatlon. ^ The proclamation of sale should 
be made and published in the manner provided for by sub-rule (2) of Rule 54. See 
Notes to Rule 54 and the undermentioned cases.^ 

This rule applies to proceedings under the Orissa Tenancy Act, II of 1913, 
(see Sections 217 and 219) but not to proceedings under the Bengal Tenancy Act 
(VIII of 1885), (see Section 163, sub-section (3) as amended by Act IV of 1928, 
Section 102, clause (c), 

2. Publication in the dRzette or newspaper. — The Court has a discretion 
under this rule to direct the publication either in the gazette or in a local newspaper 
or in both.^ The want of correspondence between the advertisement in the gazette, 
and the schedule of the attached property in the sale proclamation, constitutes an 
irregtilarity which might be cured if the sale was regular in other respects.^ 

3. DiYi&ion of property into lots— Sub-rule (8).— Sub-rule (3) is new and 

dispenses with the necessity of making separate proclamations for each separate lot, 
where the property is divided into separate lots for being sold.^ If, however, the Court 
thinks that proper notice cannot otherwise be given, as for instance, where the lots are 
situate at such a distance from each other that there is no certainty of communication 
to persons interested in one of such lots of w[hat is publicly done in the other, the 
Court can direct the issue of a separate proclamation for each lot.^ 


4. Non-complianoe with the Rule. — As already noticed under Rule 64 and 
Notes thereunder, an omission to comply with the requirements of sub-rule (2) thereof 


Order 21 Rule 67 — Note la 

1. (’88) AIR 1938 Cal 699 (700). 

Note 1 

1. (’81) 7 Gal 466 (469). (Proclamation to be 
affixed in some conspicuous part of the property.) 
(’81) 7 Cal 84 (41). (Do.) J / 

Note 2 

1. (’19) AIR 1919 Lah 260 (261). 

(’97) 1 Cal W N olv (clvi). 

(’68) 10 Suth W B 854 (854). (Case under the old 


[Sm alio (’83) AIR 1983 dal 637 (639). (No 
interval needed between pnblioation in 
paper and sale as reqniied under B. 68 bdow.)] 
2. (’18) 31 Ind Oa. 986 (988) : 41 Qol 690: 41 Ind 
App88(F0). 

Note 3 

1. (’80) AIR 1930 Lah 680 (687). 

(’88) 13 Bom 868 (870). 

2. (’88) 13 Bom 868 (870). 
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constitutes a material irregularity which would be a ground for setting aside the sale 
under Eule 90 provided substantial injury is also proved.^ The High Court of Madinas 
has held, in the undermentioned case,^ that where the proclamation of stile was not 
published in the village where the lands were situate and the process-server intimated 
at the village that the sale would be held at a place and by an officer different from 
those fixed in the proclamation, the procedure was not merely irregular hut illegal. 
See also Rule 90, infra. 


R. 68. [s. 290. ] Save in the case of property of the kind 
Time of Mie described in the proviso to rule 43, no sale hereunder 

' ’ shall, without the consent in writing of the judgment- 

debtor, take place until after the expiration of at least thirty days 
in the cjise of immoveable property, and of at least fifteen days i in 
the case of moveable property, calculated from the date on which 
the copy of the proclamation has been affixed on the court-house of 
the Judge ordering the sale. 

[1877, S. 290.] 

Local Amendments 

ALLAHABAD 


For tho words “fifteen days" read the words “seven days.” 


LAHORE 

For the word “thirty” read “fifteen” and for the word “fifteen” read "on& 

week.” 


N.-W.F.P. 

For the word “thirty" read “fifteen” and for the word “fifteen” read “seven.” 

OUDH 

For tho words “fifteen days’ read the words “seven days.” 



1. Time of eale. | 2. Non-compliance with the Rule. 


1. Time of sale. — Tho rule provides that there should be an interval of thirty 
flays in the case of immovable pi’operty and fifteen days in the case of moveable property 
between tho date of sale and tho date of affixing the copy of tho proclamation in tho 
court-house. The fifteen days rule does not, however, apply to a sale of moveables 
subject to speedy and natural decay (see proviso to Rule 43). It is also open to the 
judgment-debtor to consent to have the sale before the prescribed time. But such 
consent should be express and in writing} 


(’08) 12 Cal W N 767 (760). 

(’ll) 9 Ind Oas 698 (701) (Cal). 

Note 4 

1. (’38) AIR 1983 All 747 (747) : 65 All 182. 
(Failure to publish sale proclamation by beat of 
drum where it is possible is material irregularity.) 

(’ 23 ) AIR 1923 Lah 671 (671). (Failure to affix 
ropy of proclamation on conspicuous part of 
property— Material irregularity.) 

(;96) 22 Cal 871 (876). (Do.) 

(’ 85 ) 11 Cal 74 (76). (Several properties attached 
—Separate proclamations necessary.) 

( 82) 1882 All WN 58(68). (Omission to proclaim 
on the property.) 

(’69) 13 Suth W B 488 (489). 


(*01) 6 Cal W N 44 (46). (Publication of procla- 
mation half a mile away from the property.) 
(»91) 18 Cal 422 (426). (Revenue ^ying land — 
Copy not affixed in Collector’s office — Sale not 
void without proof of substantial injury.) 

(’82) 8 Cal 982 (982, 938.) 

(’86) 11 Cal 658 (661). 

(’86) AIR 1988 Cal 699 (701). (The sale is not a' 
nullity.) 

[See also (’23) AIR 1923 Lah 218 (216). (Direct 
evidenoo to connect omission with loss noces- 

2.Ta^l) AIR 1981 Mad 683 (584, 685):44 Mad 36.. 

Order 21 Rale 68 — Note 1 
1. (’86) 1886 All W N 804 (804). 


0.21 B.6T 
Mote i 


0.21 B.6a 
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Suppose a sale takes place after thirty days from the date on which a copy of 
the sale proclamation was affixed on the court-house but before thirty days from the 
date on which a copy was affixed on the property to be sold. (It will be noted that under 
Buie 67 read with Buie 54 antet afSxing on both the places is necessary.) The question 
arises whether such a sale is in accordance with law. On this question there was a 
conflict of decisions under the old Gode.^ But, under the present Code, Buie 64 has 
been amended and it has been made clear that the affixing on the court-house is to 
be after a copy of the sale proclamation has been affixed on the property to be sold. 
Hence, under the present Code, the sale must be held after thirty days not only from 
the affixing of a copy of the proclamation of sale on the court-house but also from its 
being affixed on the property. 

See Sections 68 and 69 of the Rangoon Small Cause Courts Act, VII of 1920, 
and Section 163, sub-section (4) of the Bengal Tenancy Act for special provisions as to 
time of sale under the said Acts. 

2. Non-oomplianoe with the Rule. — Omission to comply with the require, 
inent of this rule is a material irregularity.^ But this alone will not render the execution 
sale a nullity. It will not be set aside unless substantial injury is proved to have 
resulted therefrom.* 


. R. 69. [S. 291.] ( 1 ) The Court® may, in its discretion, 
Adjournment or adjoum® any Sale hereunder to a specified day and 
stoppage of tale. hour,^ and the officer conducting any such sale may 
in his discretion adjourn the sale, recording his reasons for such 
adjournment : 

Provided that, where the sale is made in, or within the 
precincts of, the court-house, no such adjournment shall be made 
without the leave of the Court. 

( 2 ) Where a sale is adjourned under sub-rule ( 1 ) for a longer 
period than seven days, a fresh proclamation® under rule 67 shall 
be made, unless the judgment-debtor consents to waive® it. 

(’28) AIR 1923 Fat 46 (48) : 2 Fat 207. 

(’24) AIR 1924 Nag 298 (294). . 

(’82) 8 Oal 982 (988). 

(’81) 7 Cal 34 (40). 

The following cases before the dedsiofi of the 
Privy Council in 21 Cal cannot be consiaered 
good law : 

*85) 11 Cal 200 (209) (FB). 

’87) 14 Gal 1 (8). 

*90) 17 Oal 769 (782). 

’85) 7 All 289 (289). (Infringamont of the rule 
an illegality vitiating sale.) 

(’87) 9 All 511 (611). (Infringement of this rule 
held more than irregularity and ipso facto fatal 
to a sale.) 

(’89) 11 All 888 (888). (Brodhurst, J., dissenting 
--See page 845.) 

(’80) 5 Cal 878 (881) (FB). 


’(*80) 5 C.al 259 (263). (Application by judgment- 
debtor that a portion of the property may bo 
sold is not consent.) 

2 . (*81) 7 Cal 34 (89, 40). (Sale must bo after 
thirty days from affixing notice on property.) 

^(*82) 4 All 300 (301). (Sale within thirty days 
from proclamation of sale on property — No 
material irregularity.) 

1 . (’38) AIR 1933 Lah 186 (186). (Sale within 
thirty days.) 

2 . (’94) 21 Cal 66 (69, 70) : 20 Ind App 176 (PC). 

(’83) AIR 1938 Lah 186 (186). (Substantial injury 

proved— Sale set aside.) 

P86) 1886 All W N 804 (304). (Do). 

(’04) 31 Cal 885 (892). (Limitation for setting 
aside sale runs from date of sale.) 

(’82) 11 Gal L Rep 808 (804). 

4’90) 14 Mad 2^7 (228). 
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(3) Every sale shall be stopped^^ if, before the lot is knocked 
down, the debt and costs (including the costs of the sale) are 
tondered^^ to the officer conducting the sale, or proof is given to his 
satisfaction that the amount of such debt and costs has been paid 
into the Court which ordered the sale. 

[Cf. Rules 55 and 89.] 

Local Amendments 

ALLAHABAD 

For sub-rule (2) substitute the {ollowing : 

“Whore a sale has been once adjourned under sub-rule (l), a fresh proclamation 
under Rule 67 shall be made, unless the judgment-debtor consents to waive it : 

Provided that where the adjournment is for a period not longer than 14 days 
from the date originally fixed for sale, no fresh proclamation shall be necessary : 

Provided also that the Court may dispense with the consent of any judgment* 
debtor who has failed to attend in answer to a notice issued under Buie 66.“ 

BOMBAY 

In sub-rule (2) “thirty days’* shall bo substituted for “seven days.” 

CALCUTTA 

Substitute the words “one calendar month” for the words “seven days” in 
sub-rule (2). 

LAHORE 

In sub-rule (2) “thirty days” shall be substituted for “seven days.” 

MADRAS 

In sub-rule (2) for the words “seven days” substitute the words “thirty days.” 

NAGPUR 

In sub-rule (2) for the words “seven days” substitute the words “fifteen days.” 

N.-W. F. P. 

In sub-rule (2) for the word “seven” substitute the word “thirty” and add the 
following proviso : 

“Provided that the Court may dispense with the consent of any judgment-debtor 
who has failed to attend in answer to a notice issued under Buie 66.” 

OUDH 

In sub-rule (2) for the word “seven” read the word “fourteen”, and add the 
following proviso : 

“Provided that the Court may dispense with the consent of any judgment-debtor 
who has failed to attend in answer to a notice issued under Buie 66.” 

PATNA 

In sub-rule (2) for the word “seven” read “fourteen” and add the following 
proviso : 

“Provided that the Court may dispense with the consent of any judgment-debtor 
who has not appeared in the proceedings.” 

RANGOON 

In sub-rule (2) for the words “seven days” the words “thirty days” shall be 
substituted. 


L LegitUUve changes. 

2. Court, meaning of. 

3. **May,in its discretion! adjourn any sale.’* 
3 a. Wlio can apply for adjournment. 

3 b. Imposition of terms on adjournment. 


4. Any sale. 

5. Adjournment of sale of mortgaged 

property. See Notes 4 and 11. 

6. Adjournment alter partial sale. 

7. Omission to adjourn tbe sale to a specified 
day and hour. 


21 R.69 


30P0. 139. 
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8. Fresh proclamation« when necessary. 12. Sale on a date other than the one to which 

9. Waiver of proclamation. It Is adjourned. 

10. Stoppage of sale on deposit of debt and Withdrawal of bid. 
costs. Rateable distribution. 

11. Who can tender the amount. 15. Limitation — Acknowledgment. 

Other Topics ( miscellaneous) 

Appeal. See Note 3. Proviso. See Note 3. 


1. Legislatiire changes. — 

(1) The words 'under this Chapter" have been omitted under the present rule. 

The effect of the omission is to make the rule applicable also to sales under 
mortgage decrees. See Note 4. 

(2) The words “other than a sale by the Collector" have also been omitted as a 

separate provision has been made in Rule 70, infra. 

2. Court, meaning of. — The “Court" means the Court executing the decree 
and not a Court to which such Court is subordinate.^ 


3. ‘‘Hay, in its disoretion, adjourn any sale."— Under this rule the Court 
may, in its discrection, adjourn a sale to a speciffed day.^ No hard and fast rule can bo 
laid down as to when the Court should grant an adjournment. It depends upon the 
circumstances of each case. See the undermentioned cases.^ 

The High Courts of Allahabad® (dissenting from earlier decisions^) and Madras® 
have held that an execution sale after it has been stayed by the Appellate Court and 
before the order of stay is communicated to the ofScer holding the sale is not a nullity 
and that it would, at the worst, be an irregularity which will not per se invalidate the 
sale without proof of substantial injury. The Calcutta High Court has held a contrary 
view in the undermentioned case,® dissenting from an earlier decision of the same 
Court.^ According to the Lahore High Court, where an executing Court makes an 
order postponing the sale but the sale is effected before the order reaches the officer 


Order 21 Rule 69 — Note 2 

1. (’16) AIR 1916 Pat 397 (898). 

(’09) 4 Ind Cas 373 (373) (Oal). 

(’73) 6 N W P II 0 B 177 (177). 

(’78) 1 Cal L Rep 584 (535). 

Note 3 

1. (’24) AIR 1924 Mad 284 (285). 

(’70) 5 Mad H C R 410 (412). 

(’88) 1888 All W N 71 (72). (Not appealable.) 

(’85) 11 Cal 244 (248) : 12 Ind App 7 (P C). 

(’29) AIR 1929 All 948 (949) : 52 All 115. (R. 69 
deals with adjournment on date of sale — Per 
Pullan, J.) 

also (’91) 14 Mad 227 (228). (Adjournment 
without sufficient ground irregular.)] 

2. (’04) 81 Cal 373 (877,878). (May be adjourned 
to have a better sale.) 

(’78) 20 Buth W R 180 (181). (Or if it will benefit 
the judgment-debtor by enabling him to satisfy 
the decree.) 

(’69) 12 Suth W R 66 (67) (Do.) 

(’96) 28 Cal 851 (855, 856). (Sale stayed on the 
issue of a temporary injunction by another Court.) 

(’74) 22 Suth W R 481 (481). (May be adjourned 
by consent.) 

(’84) 8 Bom 582 (588). (Stranger in possession 
impeaching the decree — - No ground for staying 


sale.) 

(’81) 7 Cal 783 (785). (Pendency of administration 
suit— No ground.) 

(’66) 1 Agra 11 (12). (Higher price available by 
private sale— No ^ound.) 

(’70) 13 Suth W R 281 (282). (Day fixed for sale 
being very near to the latest sale day for the 
payment of the Government revenue not suffi- 
cient.) 

(*70) 2 N W P II 0 R 1(2). (Sale postponed under 
S. 243 of the Code of 1859.) 

(’84) AIR 1934 Cal 781 (782) ; 61 Cal 668. (Exe- 
cution sale of part of judgment-debtor’s share in 
property cannot be stay^ only on the ground 
that injunction staying sale of the other part has 
been issued.) 

3. (’27) AIR 1927 All 401 (404, 405} : 50 All 41 
(F B). (But a stay order will operate against a 
decree-holder purchaser.) 

4. (’21) AIR 1921 All 102 (108). 

’90) 12 All 96 (98). 

’80) 2 All 686 (687). 

■72) 4 N W P H.O R 186 (186). 

74) 6 N W P H 0 R 864 (866). 

5. (’09) 8 Ind Cas 82 (84) : 88 Mad 74. 

6 . (’06) 88 Gal 927 (934, 985). 

7. (*97) 1 Oal W N 226 (227, 228). 
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conducting the sale, the sale is illegal and not merely irregular.^ 

The oflBcer conducting the sale is also empowered under this rule to adjourn tho 
sale except where the sale is held within the precincts of the court-house, in which 
case leave of Court is necessary." 

3a. Who oan apply fov adjoarnment. — The rule does not specifically 
provide that a party to the proceeding alone oan apply for adjournment under this 
rule. Tho rule being general in terms, there is nothing to prevent the Court from 
adjourning the sale on information from a third party or even on the application of 
such third party.^ 

3b. Imposition of topms on adjournment. — The Court granting an 
adjournment of tho sale has power to impose terms on the applicant as n condition of 
tho adjournment.' 

4. Any sale. — This rule applies to the adjournment of any sale including a 
sale under a mortgage decree.' 

5. Adjoarnment of sale of mortgaged property. — See Notes 4 and 11. 

6. Adjournment after partial sale. — The provisions of this rule do not 
apply to a continuous sale. Thus, it does not apply whore the sale is ordered to be 
continued from day to day and tho property is kept on hammer in the hope of getting 
higher bids than those offered on the first day ; no fresh proclamation is necessary in 
such a case even though the sale is adjourned and continued for more than seven days.' 
Similarly, where a sale was included in tho sale list for a particular day and as the 
sales could not be finished on that day tho nazir in charge continued them on tho 
following day in accordance with tho procedure prescribed by the Buies and Circular 
Orders of the High Court, it was hold that there was no adjournment of the sale 
within the moaning of this rule." 

7. Omission to adjourn the sale to a specified day and hour. — Whore 
an execution sale is adjourned, the Court must specify the day and the hour to which 
it is adjourned.' Omission to do so may amount to a material irregularity." It was held 


8. (’85) AIR 1035 Lah 694 (695, 696). 

9. (1900) 13 Mad L Jour 97 (99). 

(’13) 20 Ind Cas 192 (193) (Low Bur). 

(’23) AIR 1928 Lah 249 (249). 

[S«« also (’28) AIR 1928 Pat 572 (574). 

(’32) AIR 1933 All 869 (369). (Officer must record 
reasons— Omission is material irregularity.)] 
(See however (’85) 8 Mad 6 (7). iSalo under 
Madras Rent Act — Officer not entitled to 
adjourn.)] 

Note 3a 


1. (’35) AIR 1935 Mad 295 (296). 

Note 3b 

1. (’35) AIR 1985 Mad 295 (296). 

Note 4 

1. (’04) 81 Oal 878 (877, 878). 

04) 31 Cal 868 (867, 868). 

(’02) 25 Mad 244 (265, 266, 276) (P B). 

[See (’28) AIR 1928 Bang 164 (154).] 

Note 6 

1; (’27) AIR 1927 Pat 812 (818) ; 6 Pat 482. 
(,10) 8 Ind Cas 664 (666) (Mad). 

( 00) 17 Cal 162 (164). 


(•72) 17 Suth W B 210 (210). 

[Bee also (’28) AIR 1928 Lah 699 (700). 

(’66) 4 Bom H 0 R A 0 164 (166).] 

2. (’87) AIR 1987 Pat 886 (387) ; 16 Pat 408. 

Note? 

1. (’80) AIR 1930 All 642 (543). 

(’88) AIR 1933 Cal 662 (668). 

(’27) AIR 1927 All 241 (241) : 49 AU 402. 

(’70) 2 N W P 11 C R 143 (144). 

(’04) 8 Cal W N 686 (688) : 31 Cal 815. 

(’96) 20 Mad 159 (161). 

(*28) AIR 1928 Mod 628 (625). (Date fixed— Court 
may reasonably infer tho hour to bo the same as 
on the prior date.) 

[Bee (’76) 26 Suth W B 828 (329).] 

2. (’04) 81 Oal 815 (818). 

(’12) 13 Ind Cas 837 (848) (Cal). 

I ’Ol) 6 Cal W N 48 (50, 61). 

I ’97) 24 Cal 291 (292, 293). 

I ’97) 20 Mad 169 (161). 

I, ’82) AIR 1983 All 869 (369). (Officer conducting 
sale failing to record reasons for adjournment— 
Material irregularity.) 


0.21 R.69 
Notes 8-7 
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in the undermentioned case’ that the failure to mention the exact hour ceased to be a 
material irregularity where the judgment .debtor had agreed that there should be no 
fresh proclamation of sale. 

See also the undermentioned case.^ 

It has boon held by the High Court of Allahabad’ that the specification of the 
day and hour is only necessary where the Court adjourns the sale and not when the 
officer conducting the sale adjourns it. 

8. Fresh proolamatioiii when necessary. — Fresh proclamation is necessary 
when the sale is adjourned for a longer period than seven days.^ It is, however, open 
to the judgment-debtor to waive a fresh proclamation. See Note 9 below. 

The omission to issue a fresh proclamation as required by the rule amounts to 
a mere irregularity and the sale will not be set aside in the absence of proof of 
substantial injury.’ 

9. Waiver of proclamation. — The judgment-debtor can waive the benefit of 
a fresh proclamation under this rule and, if he does so, he cannot, later on, object to 
the sale being irregular on that ground.^ Such waiver does not, however, estop him 
from objecting to other irregularities? as for instance, the omission to specify the day 
and the hour of the sale,’ or the omission to proclaim properly.’ The waiver of a fresh 
proclamation implies a waiver of objection to any defect appearing on the face of the 


(•37) 1937 Mad W N 1223 (1223). (Failure to 
specify hour.) 

(’38) AIR 1938 Nag 107 (108) : ILB (1938) Nag 
436. (Sale held till 1 p.m.and adjourned to *’aii 
hour or so” without stating reasons for adjourn- 
ment — Sale held again from 2-30 p. m. to 
4 p. m. — Non-specification of exact hour to 
which sale is adjourned and failure to give 
reasons for adjournment held not such material 
irregularities as go to the root of the matter.) 
[See (’33) AIR 1933 Gal 662 (663).] 

3. (’33) AIR 1933 All 646 (649) : 66 All 619. 

4. (’34) AIR 1934 Nag 250 (261). 

5. (’36) AIR 1935 All 182 (182). 

Note 8 

1. (’07) 29 All 196 (202) : 34 Ind App 37 (P C). 

(’76) 26 Suth W R 328 (329). 

(1865) 3 Suth W R Misc 11 (11, 12). (In cases 
of indefinite postponement fresh proclamation 
necessary.) 

(’78) 3 Gal 642 (643). 

(’85) 11 Gal 658 (660). (Series of short adjourn- 
ments amounting in the aggregate to more than 
seven days — Fresh proclamation necessary.) 

(’01) 6 Gal W N 44 (46). (Do.) 

(’72) 18 Suth W R 347 (347). (Adjournment for a 
day — No fresh proclamation necessary.) 

(’66) 6 Suth W R Misc 84 (84). 

(’29) AIR 1929 Oudh 235 (237) : 4 Luck 686. (Sale 
adjourned sine die.) 

(’18) AIR 1918 Pat 686 (686, 687). (Do.) 

(’13) 20 Ind Gas 192 (198) (Low Bur). (Adjournment 
for two days — No fresh proclamation required.) 
[See (’88) 1938 Nag L Jour 10 (12). (Golleotor’s 
sale — Acceptance of bid by OoUeotor necessary 
— Collector accepting bid beyond 7 days but 
within 16 days — Acceptance is valid— -No fresh 
proclamation is necessary as period of 7 days 
has been extended to 16 dayt by Nagpur High 


Court.)] 

[See also (’28) XIR 1923 Rang 154 (154). (The 
case was not of adjournment but one of stay of 
sale pending further orders.) 

(’78) 8 Gal 544 (546). (Fresh proclamation neces- 
sary if portion of property is released after issue 
of proclamation.)] 

2. (’14) AIR 1914 Oudh 164 (165). 

(’28) AIR 1928 Oudh 98 (99) ; 2 Luck 490. 

(’ll 12 Ind Gas 174 (176) : 88 Ind App 200 : 39 
Cal 26 (PO). ’ 

(’72) 17 Suth W R 389 (839). 

’28) AIR 1928 Pat 616 (621) : 8 Pat 122. 

’86} 11 Gal 658 (660, 661). 

’29) AIR 1929 Mad 624 (624). 

[But see (’86) 1886 Pun Re No. 45, p. 45.] 
Note 9 


1. (’73) 19 Suth W R 227 (229). 

(’75) 23 Suth W R 256 (267). 

(’76) 26 Suth W R 34 (84). 

(’18) AIR 1918 Gal 298 (293, 294). 

(’05) 2 Gal L Jour 684 (588, 689). 

(’29) AIB 1929 Mad 617 (520). (Waiver by Judg- 
ment-debtoi’g pleader.) 

(’80) AIB 1980 Mad 414 (417). 

(’26) AIB 1926 Oal 677 (677, 678). 

[See also (’10) 6 Ind Gas 489 (490) (Oal). (Peti- 
tion by judgment-debtor for adjournment iritb 
agreement to waive — Not granted and eale 
held— The agreement cannot operate as waiver 
of objection to aale.) 

(’94) 17 Mad 804 (806). (Do.)] 

2. ('ll) 11 Ind Oae 488 (489, 440) (Cal). 

(’07) 6 Oal L 7our 111 (118). (Fraud.) 

3. (’01) 6 Oal W N 48 (61,64). 

4. (’02) 6 Oal W N 42 (48, 44). 

[See alec (’07) 6 Oal L Jour 62 (69, 70). (Ob^- 
tion that ue writ ol attachment and the 
previous proolamatioa had been tondnlentiy 
suppressed at decree-holder’s instanoe.)] 
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sale proclamation but does not imply a waiver of the right to object to any irregularities 
in the attachment.® 

A waiver of proclamation by one of several judgment-debtors does not bind the 
other judgment-debtors.® Nor does the waiver of a fresh proclamation by the judgment- 
rlobtor prevent an attaching decree-holder from objecting to the sale on the ground of 
want of a fresh proclamation.’^ 

The guardian ad litem of a minor judgment-debtor can waive a fresh 
proclamation on behalf of the minor under this rule.® 

10. Stoppage of sale on deposit of debt and costs. — Any sale including 
a sale under a mortgage decree can be stopped by the deposit of the decretal amount 
and the costs before the property is actually knocked down to the bidder.^ But the 
words “debt and costs** mean the entire amount and not “the balance of the decree- 
debt and costs which would remain if, by a legal fiction, the sale of previous lots (not 
yet completed by the payment of the whole of the purchase-money) were taken as 
completed by treating the whole of the purchase- money as being actually paid up.*’^ 

Under sub-rule (3) it is the officer conducting the sale who has to be satisfied 
that the requisite amount has been paid into Court,® 

11. Who can tender the amount. — The judgment-debtor or a transferee of 
the property from the judgment-debtor is entitled to tender the amount under this 
rule.^ Where the sale is in execution of a mortgage decree any person holding the 
equity of redemption,® such as a purchaser in execution of a decree on a puisne 
mortgage,® can tender the amount and have the sale stopped. 

A payment made to prevent a sale in execution of a decree is not a voluntary 
payment, whether made by the debtor or by a third person claiming the property.^ 

12. Sale on a date other than the one to which it is adiourned. — The 
High Court of Calcutta has held in the undermentioned case^ that if the execution sale 
does not take place on the adjourned date but is held on a subsequent date to which 
the sale has not been adjourned, it amounts to a material irregularity. But in a later 
decision® the same High Court has held that if the sale takes place on a day never fixed 
for it and of which the judgment-debtor has no notice, the sale is a nullity, 

18. Withdrawal of bid. — A bid may be withdrawn before the property is 
actually knocked down to the bidder.* The death of the bidder revokes the bid.* 


5. (’38) Am 1938 P 0 230 (231, 232) ; 32 Sind 
L R 879. 

6. (’91) 18 Cal 496 (498, 499). 

7. (’01) 24 Mad 311 (315). 

8. (’10) 6 lud Oas 813 (816) : 87 Oal 897. 

(’34) Am 1984 Mad 260 (262). 

(•01) 28 Oal 78 (76, 77). 

Note 10 

1. (’04) 81 Cal 878 (877). 

(’20) Am 1920 All 186 (186) : 42 All 617. 

(’97) 19 AU 206 (208). (OUter.) 

(’18) 18 Ind Oas 867 (858) (Col). 

(’04) 81 Oal 868 (869, 870) (PB). 

( 08) 81 Mad 364 (868). 

(’98) 20 All 864 (856). 

2. (’16) Am 1916 Mad 760 (760). 

3. (’85) Am 1936 Lah 694 (696). (Collector’s 
rale— Sole condnoted by Revenue Assistant — 
Notice to the Collector’s clerk as to payment 
into Court is not sufficient.) 

, , , Note 11 

(’88) 10 All 1 (4). 


2. (’06) 28 All 28 (29). 

3. (’07) 11 Cal W N 495 (497). 

4. (’72) 18 Buth W R 603 (503, 604). 

(’67) 10 Suth W R P 0 29 (sO) (P C). 

Note 12 

1. (’21) AIR 1921 Cal 697 (598). 

[See also (’72) 17 Suth W R 339 (339). 

(’88) AIR 1938 Cal 699 (701). (Sale not held on 
date fixed for it— No adjournment order passed 
— Subsequent sale is not nullity but merely 
irregular.)] 

(*89) AIR 1939 Cal 369 (374) : ILR (1989) 1 Cal 
530. (Order of Court diroctiug property to be 
sold at monthly sale commencing from 5tli 
August — Sale held by Nazir on 12th after 
postponing it from day to day— Sale is valid.)] 

2. (’26) AIB 1925 Cal 201 (202). 

Note 13 


1. (’90) 14 Mad 285 (236). 

(’15) AIR 1915 Cal 815 (816). 

(’18) 19 Ind Oas 904 (906) (Oal). 

2. (^20) Am 1920 Mad 911 (916) : 42 Mad 776. 


0.21 R.69 
Notes 9-18 
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0.21 R. 70 


0.21 R. 71 


14. Rateable distribution. — Moneys paid into Court to stop a sale are assets 
available for rateable distribution.^ See Section 73 Note 4, ante, 

15. Limitation — AoknowledSment. — A petition for adjoummont of sale 
asking for time to pay tho decretal amount signed by the judgment-debtor’s pleader 
constitutes an acknowledgment of the decree-debt within the meaning of Section 19 of 
the Limitation Act.^ 


R. 70. [S. 287, last para.] Nothing in rules 66 to 69 shall 
„ . , . , be deemed to apply to any case in which the 

Saving of cerUin tale*. , « i i i. e 3 l 

execution of a decree has been transferred to 

the Collector. 

[1877, S. 287, last para. See Ss. 54, 68 to 72 and Third 
Schedule. ] 

1. Execution of decrees by the Gollector. — The execution of decrees by 
the Gollector is provided for by Sections 68 to 72 and Schedule III. This rule makes 
the provisions of Buies 66 to 69 inapplicable to a sale held by the Gollector to whom 
the execution of a decree has been transferred.^ 


R. 71. [S. 293.] Any deficiency of price which may 
DefauiUng pur- happen on a re-sale* by reason of the purchaser’s 
chapr aniwyabie default,’ and all expenses attending such re-sale, 
or oM on re M a. Certified^ to the Court*® or to tho Collector 

or subordinate of the Collector, as the case may be, by the officer 
or other person holding the sale, and shall, at the instance of either 
the decree-holder or the judgment-debtor,® be recoverable from the 
defaulting purchaser® under the provisions® relating to the execution 
of a decree for the payment of money. 

[1877, S. 293; 1859, S. 254, last para. See Rr. 77, 84 and 86 
and Ss. 68 to 71.] 

Synopsis 


1. Application of tho Rule. 

2. failure of execution tale due to auction' 
urchaier*! default — Rights of decree* 
older and judgment-debtor. 

3e Re-tale. 

4. Power to order recovery of deficiency. 

5. Procedure under the Rule. 


6. Who may apply under this Rule. 

7. By reason of the purchaser's default. 

8. Where defaulting purchaser is merely 

an agent. 

9. Liability for interest on deficiency. 

10. Certificate. 

11. Rateable distribution. 


Note 14 

1. (*82) 6 Bom 588 (589). (Decision under the 
Code of 1882.) 

Note 15 

1. C96) 28 Cal 874 (387). 


('98) 22 Bom 722 (727). 

(’82) 8 Cal 716 (718). 

Order 21 Rule 70 — Note 1 
1. (’29) AIB 19290adli286(287,288):4Lw)k68(t. 
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12. Nature of defaulting purchaser's liability 14. Insolvency proceedings. 

for deficiency. See Note 13. 15. Suit, if lies to set aside order under this 

13. Suit for deficiency on re-sale — Rule. 

Whether maintainable. 16. Appeal. 

1. Application of the Rule. — The rule extends to all auction sales in execu- 
tion, whether of moveable or immovable property.^ It is a salutary provision intended 
to minimise the hardship resulting from the purchaser’s default, and Courts should 
give effect to it unless the defaulting purchaser would be substantially prejudiced.'* 
"I’he rule applied to sales by the Collector under the Bengal Public Demands Recovery 
Act, I of 1896^ (see Section 8 of the Act); and applies to sales under the Agra Tenancy 
Act, III of 1926 (see Section 169 thereof); and to sales of immovables under the Chota 
Nagpur Tenancy Act, VI of 1920 (see Rule 54 Notes). 


2. Failure of execution sale due to auction-purchaser’s default — Rights 
of decree-holder and judgment-debtor. — Whore an execution sale fails owing to the 
auction-purchaser’s default, tho decree-holder is entitled to a re-sale of the property.' 
See 0. 21, Rr. 77, 84 and 86. Where the price bid at the second sale is less than that 
bid at the first sale, the purchaser at the first sale is liable to make good the difference, 
and the present rule entitles tho decree-holder or the judgment-debtor to apply to the 
Court to enforce such liability. But the decree-holder is not bound to proceed against 
the defaulting purchaser. He may recover from the judgment ‘debtor tho judgment-debt 
or the balance of it that may be due, and leave him to pursue his remedies against the 
auction-purchaser under this rule.^ Tho judgment-debtor may also, instead of proceed- 
ing against tho auction-purchaser to recover the deficiency in price, apply under 
Rule 90 to set aside the second sale if he can make out a case under that rule.^ See 
also Note 13, infra. 


8. Re-sale. — The rule applies to all re-sales made in consequence of the 
default of the auction-purchaser, not only in the payment of the 25 per cent, of the 
purchase-money under Rule 84 or in the payment of the balance under Rule 85,' but 
also in tho payment of the poundage feo.^ But the re-sale must be of tho same 
property^ and under the same decree} The property must also be sold under the same 
description^ and any substantial difference of description will disentitle the decree- 


holder or the judgment-debtor to recover 

Order 21 Rule 71 — Note 1 

1. (*81) 7 Gal 837 (889). 

2. (’19) AIR 1919 Mad 1014 (1020) : 41 Mad 474 
(FB). (Per Wallis, 0. J.) 

(’25) AIR 1926 Mad 631 (683). (Compare obsorva- 
tionainl4Ind Gas 777 (779) (Bom), and of Walsh, 
J. in A 1 R 1922 All 200.) 

3. (’19) AIR 1919 Pat 102 (105). (Act I of 1895 
has been repealed by Act III of 1918 (Bongal) and 
Act IV of 1914, Bihar & Orissa.) 

Note 2 

1. (’09) 3 Ind Gas 286 (287) (Cal). (Decree-holder 
aiiction-purchaser’s default in paying poundage 
foo.) 

2. (’74) 18 Beng L R 114 (118). (Distinguishing 
7Suth WRllO.) 

(’78) 2 Bom 562 (663. 564). 

[See also (’82) 8 Gal 291 (294). 

(’81) 8 Cal L Rep 41 (42).] 

3* (’88) 9 Gal 98 (99). 


the deficiency under this rule.® Thus, no 

Note 3 

1. (’22) AIB 1922 All 200 (201): 44 All 26G (FB). 
(■81) 5 Bom 676 (677). 

(’60) 6 Suth W R Misc 126 (120, 127). (Be-sale on 
refnsal to pay purchase-money.) 

•98) 2 Cal W N 411 (412). 

’81) 7 Cal 837 (389). 

(’63) 9 Gal 98 (99). (Default in payment of 25 
per cent.) 

(■89) 12 Mad 454 (458). (Do.) 

(’19) AIR 1919 Pat 102 (105). (Default in proper 
payment of 25 per cent.) 

[See (’83) 0 Mad 197 (198).] 

[But see ('08)80 All 273 (278). (Held in A I B 
1922 All 200 not to bo good law under the new 
Code.)] 

2. (’09) 3 Ind Cas 280 (287) (Cal). 

3. (’89) 16 Cal 685 (538). 

(’98) 25 Cal 99 (102). 

4. (’71) 16 Suth W R 14 (16). 

5. (’89) 16 Cal 585 (588). 


0.21 R.71 
Notes 1-3 
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deficiency can be recovered where — 

(1) encumbrances, not notified at the first sale were mentioned in the sale 

proclamation at the re-sale;® 

(2) property described as that of A at the first sale was described as that of 

B at the re-sale7 

But the rule that the re-sale must be of the same property as that put up for 
sale at the first sale, does not apply where the property has changed during the 
interval owing to natural causes or the change in the wording of the sale proclamation 
has been due to the purchaser’s own default and conduct.® 

Will a difference in the sale proclamations of the two sales which does nut 
substantially prejudice the purchaser at the first sale absolve him from liability under 
Rule 71 ? As to this question, it was observed by Wallis, 0. J., in V enkatachalamayya 
v. Nilakanta^ that Rule 71 is a salutary provision which should be given effect to, 
unless the defaulting purchaser would be substantially prejudiced. The remarks of 
Eumaraswamy Sastry, J., in his judgment in the same case lend support to the same 
view. From the trend of the remarks made in the undermentioned cases, the High 
Courts of Calcutta^® and Bombay^^ seem to take a contrary view and to hold that 
substantial differences of descriptions in the proclamations of the two sales will entitle 
the defaulting purchaser to exemption under this rule, though he may not have been 
substantially prejudiced by the differences. 

It has also been held by the Calcutta High Court^^.that where a property was 
misdescribed in the proclamation of the first sale and the decree-holder was aware of 
the misdescription, he ought not to have had the property again proclaimed for sale 
under a description which he knew to be wrong and having done that, he could not 
make the defaulting purchaser answerable for the deficiency. 

The re-sale contemplated by this rule is a re-sale held according to law^ Henco, 
an auction-purchaser who fails to pay the deposit required by Rule 84 is not liable for 
the deficiency on re-sale unless the re-sale is held **forthwith” within the meaning of that 
rule.^® But it has been held that Rule 84 does not apply to a re-sale on the purchaser’s 
default in paying the poundage fee and that such re-sale need not bo held *'forthwith.”^^ 
Suppose at a re-sale held on the purchaser’s default, no bidders are forthcoming. 
Is there a re-sale within the meaning of the rule and can the purchaser at the first 
sale be proceeded against for the price bid by him at that sale ? On this question it 
has been held by the Madras High Court^® that there is a “re-sale” when the property 
is put up again for sale and that the defaulting purchaser should not be absolved from 
liability for want of bidders at the re-sale. The Bombay High Court has, however. 


(*98) 26 Cal 99 (102). (Property though wrongly 
described, correctly sold at the first sale — Pro- 
perty sold under the same wrong description at 
the second sale — Decree-holder held not entitled 
to difference.) 

(’12) 14 Ind Gas 777 (779) : 86 Bom 329. 

8. (’89) 16 Cal 635 (688, 839). 

7. (’12) 14 Ind Caa 777 (778, 779) ; 86 Bom 829. 
a. (’19) AIR 1919 Mad 1014 (1028) : 41 Mad 474.' 
(Affirmed on appeal to the Privy Council in AIR 
1925 P 0 61.) 

[See also (’89) 16 Cal 685 (588). (Obifer.)] 

9. (*19) AIR 1919 Mad 1014 (1020) : 41 lilad 474. 
[See also (’26) AIR 1926 Mad 681 (688).] 

10. (’89) 16 Oal 685 (688). 

(’98) 25 Cal 99 (102). 


11. (’12) 14 Ind Gas 777 (779) ; 86 Bom 329. 
[But see (’81) AIR 1981 Bom 867 (368).] 

12. (’98) 26 Gal 99 (102). 


13. (’28) AIR 1928 Lah 249 (249). 

(’16) AIR 1916 Lah 446 (446). 

(’26) AIR 1925 Oudh 897 (898): 28 Oudh Gas 827. 

(’29) AIR 1929 Lah 744 (745). 

(’87) AIR 1987 Lah 924 (926). 

[See (’80) AIR 1980 Mad 761 (762): 68 Mad 900 
(F B). (’Forthwith* means 'as expeditiously 
circumstances permit.’)] 

[But see (’87) AIR 1987 All 666 (658). (Resale 
after fresh proolamation-^Purohaser not relieved 
of his liability under R. 71.)] 

14. (’09) 8 Ind Gas 286 (287) (Cal). 

15. (’26) AIR 1926 Mad 789 (740). 
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held that there is no re-sale of property if it is not knocked down to any bidder at 
the second sale and that Eule 71 cannot apply to such a case.^® 

4. Power to order recovery of defioienoy. — The power of ordering the 
recovery of deficiency is vested in the Court. The officer conducting the sale has no 
power to order the recovery of the deficiency.^ Even in cases where the execution of a 
decree has been transferred to a Collector and the property has been sold by him, the 
Civil Court has jurisdiction to order the recovery of deficiency under this rulo.^ Sec 
Section 70, Note 2. 


S. Ppooedure under the Rule. — The Court may pass an order that the 
defaulting purchaser is liable for the deficiency, but there is nothing in the rule which 
compels the decree-holder or the judgment- debtor to obtain such an order before asking 
lor execution against the auction- purchaser. The opinion expressed in the undermen- 
tioned case^ that, without such an order execution cannot issue against the auction- 
purchaser, seems to be not warranted by the terms of the rule. The rule does not 
expressly provide for notice to the defaulting purchaser ; but it is the duty of the Court, 
under general principles of law, to give him notice and hoar and decide on his objections 
before it orders execution to issue against him.^ 

The proceedings under the rule are not more summary than proceedings to set 
aside an execution sale.® 

An order against the auction-purchaser under this rule can be passed only when 
re-sale hae taken place. The Court has no power to order that a property should be 
re-sold and that the defaulting purchaser should pay the deficiency in price which may 
occur.^ An order under this rule to the effect that the defaulting purchaser is liable 
for the deficiency, passed in favour of the decree-holder, can be executed by the 
jiidgment-debtor, because the rule enables either of them to apply under it.® 


6. Who may apply under this Rule. — This rule entitles either the 
judgment-debtor or the decree-holder to apply for the recovery of deficiency from the 
auction, purchaser.^ By the term “decree-holder" is meant the decree- liolder by whom 
the property was brought to sale. Other decree- holders are not included in tho term 
although they may bo entitled to rateable distribution under Section 73.® The decree- 
holder is entitled to enforce the defaulting purchaser’s liability for tho whole amount 
of tho deficiency and is not bound to confine his application to the decretal amount that 
may remain outstanding.® Where an order has been passed in favour of tho decree- 
holder to the effect that the auction-purchaser was liable for the deficiency but the 
decree-holder realizes the balance of the decretal amount from tho judgment-debtor 
and does not enforce the order passed in his favour, the judgment-debtor can execute 
fhe same against the auction- purchaser.^ See also Note 10 below. 


7. By reaBon of the parohaaer’s default. — The “default" referred to in 
this rule includes default in paying the purchase-money, the deposit required by 

(Per Kunmraewami Sastri, J.) 

4. (’29) AIB 1929 Lah 744 (745.) 

5. (’81) AIR 1981 All 667 (668). 


16. (’86) 1886 Bom P J 268. 

Note 4 

1. (’31) AIR 1981 Bom 867 (868). 

2. (’81) AIR 1931 Bom 867 (868). 

Note 5 

1. (’78) 20 Suth W B 80 (88). (Per Phear, J.) 

2. (’19) AIR 1919 Mad 1014 (1024) : 41 Mad 474. 
(Per Kumaraswami Bastri, J.) 

(’73) 20 Suth W R 80 (88). (Per Phear, J.) 

3. (*19) AIR 1919 Mad 1014 (1024): 41 Mad 474. 


Note 6 

1. (’39) AIR 1989 Nag 269 (273). 

2. (’26) AIR 1926 Mod 872 (874) : 49 Mad 570. 
(’86) AIR 1980 Oadh277(278, 279): 12 Luok 720. 

3. (’26) AIR 1926 Mad 872 (873) ; 49 Mad 670. 

4. (’81) AIR 1931 All 667 (668). 


0.21 R.71 
NoteB 8-7 
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Buie 84^ or the poundage foe (see Note 3). The default must be that of a purchaser. 
Thus, a bid lapses on a higher bid being made and where the highest bidder dies boforo 
the acceptance of his bid, the next highest bidder cannot be treated as the highest; 
bidder for the purposes of this rule.® Similarly, a bid can bo withdrawn at any time 
before the i)roperty is knocked down to the bidder.® So also, it has been held that a 
bid lapses by too much delay in the acceptance thereof.* But a bid cannot be withdrawn 
after the property is knocked down to the bidder.® As to whether the Court's acceptance 
of the highest bid is necessary to complete the sale, see Notes to Buie 84. 

In an application under this rule, it is open to the auction-purchaser to raise 
any objections to the first sale which can be urged in an application to set aside a sale 
under Order 21,® because in such a case it is conceived his failure to complete the sale 
would bo justified. 

Irregularities in connection with the re-sale which are not shown to have been 
responsible for the comparative lowness of the price realized at the re-sale, cannot be 
pleaded in defence to an application under this rulo.^ 

8. Where defaulting purohaser is merely an agent. — A person who bids 
at a sale merely as an agent of another person is not liable under this rule.^ See 
Contract Act, Section 230. But he will be liable if he bids without informing the 
officer conducting the sale that he is acting as agent of another. See Contract Act, 
Section 230. In such a case the mere fact that the judgment-debtor knows that the 
bidder is acting as agent of another will not absolve him from liability. The reason is 
that in court-sales, the contract is between the bidder and the Courtf which acts by 
virtue of a statutory authority and not as the agent of either the decree-holder or of 
the judgment-debtor.® Where a person professes to bid as agent of another without the 
latter’s authority, the latter is not liable under this rule,® while the alleged agent is 
liable for damages.* See Section 235 of the Contract Act. 

9. Liability for interest on defloienoy. — The defaulting purchaser is not 
liable to pay interest on the deficiency in price.^ 


10. Certificate. — A certificate issued under this rule has the force and effect 
of a decree.^ But the deficiency may be recovered even though the certificate referred 
to in the rule has not been issued.® An order passed to the effect that the auction- 
purchaser is liable for the deficiency has the effect of a decree and can be attached as 
such, under 0. 21 B. 63.® See also Note 16, infra. 


Note? 

1. (’33) AIR 1983 Nag 123 (125): 29 Nag LR 62. 

2. (’20) AIR 1920 Mad 911 (913) : 42 Mad 776. 

3. (’25) AIR 1925 Cal 657 (568). 

[But compare (’28) AIR 1928 Lab 249 (249).] 

4. (’26) AIR 1925 Cal 567 (658). 

5. (’15) AIR 1915 Cal 815 (816). 

6. (*19) AIR 1019 Mad 1014 (1024) : 41 Had 474. 
(Per Kumaraswanii Bastri, J.) 

(’29) AIR 1929 Oudh 294 (295) : 4 Luck 684. 
(Fraudulent Buppression of encumbrances atlioth 
the sales-^Purchaser not liable under R. 71.) 
also (’31) AIR 1931 Bom 307 (368).] 

7. (’25) AIR 1925 Mad 681 (683). 

Note 8 

1. (’73) 20 Suth W R 397 (898). (Confirming 
judgment of Phear, J. in 20 Suth W R 80.) 

(’89) 12 Mad 454 (457). 

{See (’89) AIR 1939 Nag 269 (273). (Bid made 
pn behalf of temple by its managing trustee — - 


Default in payment of deposit —Trustee is not 
personally liable for deficit.)] 

2. (’24) AIR 1924 Mad 476 (477). 

3. (’67) 7 Suth W R 110 (111). 

4. (’78) 20 Suth W R 397 (398). 

Note 9 

1. (’68) 9 Suth W R 500 (601). 

(’24) AIR 1924 Mad 476 (478). (Interest payable 
only from date of order under this rule and not 
from the date of sale to the date of the order.) 
(•19) AIR 1919 Pat 102 (107). 

Note 10 

1. (’19) AIR 1919 Pat 102 (105). 

(’97) 19 All 22 (24). 

(’22) AIR 1922 All 200 (202) : 44 All 266 (FB). 

2. (*97) 19 All 22 (26). 

(’33) AIR 1988 Nag 123 (126) : 29 Nag L B 52. 
(Certificate issued not in proper form.) 

{See (’95) 18 Mad 489 (442).} 

3. (’26) AIR 1926 All 879 (881, 882). 
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11. Rateable distribution. — Money realized from the defaulting purchaser 
under this rule amounts to “assets’* within the meaning of Section 73, and is liable to 
rateable distribution.^ 

12. Nature of defaulting purchaser’s liability for deficiency. — See 

Note 13 below. 

13. Suit for deficiency on re-sale — Whether maintainable. — It has boen 
seen in Note 62 to Section 9 ante^ that where two remedies aro available under the 
law, one must not be taken as operating in derogation of the other, but that this 
general rule is subject to the qualification that where a right is created by statute and 
a method of enforcing the right, or of redressing the grievance caused in the exercise 
or enforcement of the right is pointed by the statute creating such right, the general 
ronicrly of suit will be impliedly barred. The question, therefore, whether the right to 
claim deficiency from a defaulting purchaser can be enforced by suit depends upon the 
(question whether such right is a common law right or a right created by the statute. 
It was hold in the undermentioned case^ of the Bombay High Court that the right to 
recover the deficiency under this rule is one created by the statute relating to the 
procedure, but the question in that case did not arise as to the maintainability of a 
separate suit to recover such deficiency. In a later case,^ however, the same High 
Court lias expressed the opinion that but for this rule a suit would have to be filed to 
recover such deficiency and that this rule enables the party aggrieved to make an 
application for that purpose. It would seem to follow from this that the remedy under 
this rule is only an alternative remedy which does not bar a separate suit. In Amir 
Bafish V. Venkatachala^^ an opinion was expressed by the Madras High Court that a 
suit will not bo maintainable in such a case. There was no discussion, however, of the 
principles and the question that actually arose in the case was not whether a suit 
would lie. But in the undermentioned case^ Wallis, C. J., observed as follows : “By 
his failure to complete his purchase the purchaser commits a breach of contract and is 
answerable in damages to the Court or the persons on whose behalf it sells, viz.^ the 
decree-holder and the judgment-debtor.” In Sitaram v. Janaki Bam,^ Mr. Justice 
Walsh of the Allahabad High Court expressed the view that the liability of the 
defaulting purchaser is not a contractual liability and that no suit would lie to enforce 
it. The Patna® and the Calcutta^ High Courts have held that right to claim the 
deficiency is a common law right to recover the damages for a legal wrong done by the 
purchaser, that Rule 71 provides only a summary remedy for enforcing that right but 
tliat it does not bar the general remedy of suit. It is submitted that this last view is 
correct. 


19. Insolyenoy prooeedings. — The provisions of this rule apply to sales by 
tlio Court under the Provincial Insolvency Act, so that where a re-sale is held owing 
to the first purchaser’s default and a deficiency occurs on such re-sale, the deficiency 
13 recoverable in execution.^ But the rule does not apply to sales by the receiver 
under that Act.® 


1. (’26) 

1 . ( 12 ) 
2 . (’ 21 ) 

3. (’95) 

4. (’19) 

5. (’22) 

6. (’19) 

7 . (’ 03 ) 


Note 11 

AIR 1926 Mad 672 (878) : 49 Mad 570. 

Note 13 

14 Ind Gas 777 (779) : 86 Bom 829. 

AIR 1921 Bom 229 (280) ; 45 Bom 223. 
18 Mad 489 (442). 

AIR 1919 Mad 1014 (1020): 41 Mad 47^ 
AIR 1922 All 200 (208); 44 All 266 (FB] 
AIR 1919 Pat 102 (106). 

7 Cal W N 111 (112). (Sale under Benga 


Patiii Rogulation VIII of 1819.) 

also (’89) IG Cal 535 (538, 539). (Case not 
falling under R. 71 as property had undergone 
changes duo to natural causes — Suit main- 
tainable— Otifer.)] 

Note 14 


1. (*21) AIR 1921 Nag 25 (26) : 17 Nag L R 49. 

2. (’17) AIR 1917 All 74 (75, 76) : 89 All 267. 
(Recoiyor may proceed against defaulter by way 
of a suit— Per Walsh, J.) 
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o.ai B.7a 


16. Suiti if lies to set aside order under this Rule* — It has been seen that 
the position under this rule is, as if a decree has been passed against the defaulting 
purchaser for the amount of the deficiency which the decree-holder or judgment-debtor 
is entitled to execute under the provisions of the Code relating to the execution of 
money decrees, lienee, it follows that the remedy of a party aggrieved by an order 
under this rule is by 'way of appeal (see Note 16), and not by means of a separate suit 
to set aside the order.^ 

16. Appeal. — It is settled law that an appeal lies against an order deciding 
an application by a decree-holder or judgment-debtor under this rule against a, 
defaulting auction-purchaser for the recovery of deficiency in price.^ The reason is that 
inasmuch as this rule declares that the deficiency in price shall be recoverable from 
the defaulting purchaser under the provisions relating to the execution of decrees for 
the payment of money, the rule relating to appeals must be applied mutatis mutandis 
equally with any other of those rules.^ 

It has been held by the High Court of Bombay^ that no second appeal lies from 
an order determining an application under this rule, whore the amount of deficiency 
does not exceed Bs. 600. The reason given is that no second appeal would have been 
maintainable if a decree had been actually passed for the deficiency in such a case and 
an order had been made determining an application for the execution of such decree. 
But the Calcutta High Court^ has taken a contrary view. It is submitted that the 
Bombay view is correct. 

As to the forum of appeal, see the undermentioned case.® 


R. 72 . [S' 294.] No holder of a decree in execution 
n L .j * of which property is sold shall, without the 
bid, for or buy property expross permissiou^ of the Court, hid for or 
purchase the property. 


without permiMion. 


Note 15 

1. (’27) AIB 1927 Nag 112 (112): 28 NagLB 14. 
(Difuenting from 12 Ind Oaa 860 (Nag).) 

(’22) AIB 1922 All 200 (203) : 44 All 266 (FB). 
(Walsh, J,, iembh.) 

(’2S) AIB 1925 Oudh 860 (861) : 29 Oadh Cas 18. 
[Compare (’97) 19 All 22 (24). (This case should 
be deemed as overruled by AIB 1922 All 200.)] 

Note 16 

1. (’22) AIB 1922 All 200 (202): 44 All 266 (FB). 
(’76-78) 1 All 181 (190) (FB). 

(’12) 14 Ind Cas 777 (779) : 86 Bom 829. 

(’98) 2 Col W N 411 (412), 

’98) 26 Cal 99 (100). 

(’89) 16 Cal 685 (538). 

’67) 7 Suth W B no (111), 

’66) 6 Suth W B Misc 126 (127). 

1866)8 8nthWB8 (8). 

( ’28) AIB 1928 Lah 249 (249). 

I ’96) 18 Mad 489 (448). 

I ’27) AIB 1927 Nag 112 (112) : 28 Nag L B 14. 

I ’26) AIB 1926 Oudh 897 (897): 28 Oudh Oas 827. 
I ’89) 12 Mad 464 (467). 


[Compare (’20) AIB 1920 Mad 911 (914, 916) : 
42 Mod 776. (Order directing re-sale to be mods 
at the risk of a certain person who denies he . 
purchased the property at the first sale is not 
appealable.)] 

[Compare also (’16) AIB 1915 Cal 815 (816). 
(Order refusing to allow decree-holder to with- 
draw bid is not appmlable.)] 

The folUming decisions of the Alldhobad High 
Court must bs regarded as not good lain ; 

(’91) 18 All 569 (671). 

(’92) 1892 All W N 74 (76) : 14 All 201. 

(’90) 1890 AU W N 89 (89). 

C90} 1890 All W N 86 (86). 

2. (’79)1 All 181 (l88)(FB). 

(’22) AIB 1922 All 200 (202) : 44 All 266 (FB). 
[See also (’26) AIB 1926 Mad 872 (678, 874, 
876) : 49 Mad 670.] 

3. (’21) AIB 1921 Bom 229 (280) : 46 Bom 223. 

4. (’97) 2 Col WN 411 (412). 

5. (’26) AIB 1926 Oudh 897 (897) : 28 Oudh Cas 
827. (Oudh Civil Courts Act, Seotion 18*-Cl8iffl 
under Buie 71, only for Bs. 800 but value of suit 
exceeding Bs. 6000— Appeal lias to the Judi^l 
Commissioner and not to the nistriet Judge.) 
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Where decree-holder 
purchaiei, amount o f 
decree may be taken at 
payment. 


(8) Where a decree-holder purchases with such permission, ^ o.2l R.7* 
the purchase-money and the amount due on 
the decree® may, subject to the provisions of 
section 73, be set off® against one another, and 
the Court executing the decree shall enter up 
satisfaction of the decree in whole or in part accordingly. 

(3) Where a decree-holder purchases, by himself or through 
another person,® without such permission,’ the Court may, if it 
thinks fit, on the application of the judgment-debtor or any other 
person whose interests are affected by the sale, by order set aside 
tho sale;® and the costs of such application and order, and any defi- 
ciency of price which may happen on the re-sale and all expenses 
attending it, shall be paid by the decree-holder. 

[1877, S. 294. Cf. 0. 21 R. 84.] 

Local Amendments 

ALLAHABAD 

In sub-rale (2) for the words "with such permission” read the words "the 
property sold," and re-number this sub-rule "72,” and delete sub-rules (1) and (3). 

N..W. F. P. 

(1) . For sub-rule (1), substitute the following : 

"72. (1) The holder of a decree, in execution of which property is sold, shall 
be competent to bid for or purchase the property without express permission of the 
Court, provided that the Court may on application of the judgment-debtor and for 
snfiicient cause debar him from so bidding or purchasing.” 

(2) . In sub-rule (2) for tho words "with such permission” substitute tho words 
"the property.” 

(3) . Cancel sub-rule (3). 

OUDH 

( 1) . For sub-rule (1) substitute tho following : 

"72 (1) Tho holder of a decree, in execution of which property is sold, shall 
be competent to bid for, or purchase tho property, provided that the judgment-debtor 
uiay, by application, supported by an affidavit, apply to tho Court to debar the decree- 
bolder from purchasing tho property; and the Court may, on such application, either 
debar the decree-holder from purchasing the property, or grant permission to do so 
on such terms as may seem just.” 

(2) , In sub-rule (2) for tho words "with such permission” read the words "the 
property sold.” 

Delete sub-rule (3). 

PATNA 

(1). Substitute tho following for sub-rule (1) ; 

"(1) No holder of a decree in execution of which property is sold shall bo 
precluded from bidding for or purchasing the property unless an express order to that 
effect is made by the Court.” 

„ (2), In sub-rule (2) for the words "with' such permission” substitute tho words 

the property.” 

(8). Substitute the following for sub-rule (3) : 

"(8) Where notwithstanding an order made under sub-rule (1) a decree-holder 
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0.21 R.72 
Notes 1-2 


purchases the property by himself or through another person the Court shall, on the 
application of the judgment-debtor or any other person whose interests are affected by 
the sale, by order set aside the sale; and the cost of such application and order and 
any deficiency of price which may happen on the re-sale and all expenses attending it 
shall be in the discretion of the Court.” 

RANGOON 

(1) . In sub-rule (2) for the words “with such permission” the words “the 
property,” shall be substituted. 

(2) , Sub-rules (1) and (3) shall be cancelled, and the figure and brackets “(2)’* 
occurring at the beginning of sub-rule (2) shall be deleted. 


Synopsis 


!• Legislative changes, 
la. Applicability of the Rule. 

2. Permission to bid. 

3. *‘Where decree*holder purchases with 

such permission. 

4. Leave obtained by misrepresentation. 

5. Setting off decretal amount against 

purchase-money and rateable distri- 
bution. 

6. Amount due on the decree. 

7. Purchase without permission. 


8. By himself or through another person. 

9. The Court may, if it thinks fit, set 

aside the sale. 

10. Separate suit, if lies to set aside sale 

without permission. 

11. Judgment-debtor, if can raise the 

question of no permission in suit for 
possession by decree-holder. 

12. Interest. 

13. Appeal. 

14. Limitation and step-in-aid of execution. 


Other Topics (miscellaneous) , 


Benaint sales. See Note 8. Persons entitled to object. See Notes 7, 8 and 9. 

Granting of leave subject to conditions. See Persons prohibited under this Buie, ^e Notes 2 
Note 2. and 8. 

1. LegislatiTo ohanges. — 

(1) The words “subject to the provisions of section 73” in sub-rule (2) did not 

appear in the corresponding Section of the old Code. See Note 6 below. 

(2) The words “if he so desires” which occurred in the old Code, have now 

boon omitted. 


la. Applicability of the Rule. — The holder of a decree for rent under the 
Bengal Tenancy Act, VIII of 1885,^ or the Orissa Tenancy Act, II of 1913,* need not 
obtain permission of the Court under this rule. As to proceedings under the Chota 
Nagpur Tenancy Act, see Notes under Buie 54, ante. 

2. Permission to bid. — A decree-holder cannot, under this rule, purchase 
property sold in execution of his own decree, without the express permission of the 
executing Court. ^ But the prohibition under this rule applies only to the decree-holder 
and not to the judgment-debtor,* or to a holder of a decree other than that under 
which the sale is to take place.* An assignee of the decree under an oral assignment has 
no locus standi to apply for execution and he is not the holder of a decree within the 
meaning of Buie 72 ; hence, he need not obtain the permission of the Court under 
this rule.^ The decree-holder cannot get round the condition imposed by this rule, by 

Order 21 Rule 72 — Note la 

1. Seo S. 173 (1) of the Bengal Tenancy Act. 

2. See S. 227 (1) of the Orissa Tenancy Act. 

Note 2 

1. (’69) d Bang L B A 0 320 (322). 

(’80) 6 Oal 308 (310). (A sale without pennission 
is invalid.) 

(’36) 165 IndOas 664 (654) (Posh). (Buie as amended 
by N.-W. F. P. Court allows degree-holder to bid 


unless debarred by the Court.) 

[See also (’27) AIB 1927 All 681 (681, 682) : 60 
All 178. (Suit by liquidator of company— 
Decree in favour of liquidator — Execution- 
Permission to bid to be given by executing 
Court and not by Judge winding up).] 

2. (’24) AIB 1924 Pat 647 (649) : 8 Pat 468. 

3. (’24) AIB 1924 Bang 81 (82). 

4. (1900) 4 Cal W N 474 (479). 



deobee-holdeb not to bid without pebmission 


2223 


bidding jointly with a stranger,* or by availing himself of the bid of another.® 

Leave to bid should bo very cautiously granted.^ In granting such leave, the 
Court can impose any fit and proper conditions for the purpose of safeguarding the 
interests of the judgment-debtor.® But the conditions imposed should not bo too 
stringent,® and should not bo construed too narrowly.^® “ The main question for the 
Court to consider is, whether it is to the advantage of every one concerned, in order to 
o])tain the highest price, that the plaintiff should be allowed to bid or not.’*^^ The 
executing Court can refuse to accept the bid when the condition attached to the 
]}oriiiission to bid is not fulfilled but it cannot for that reason dismiss the execution 
application.^^ 

The principle of this rule governs also sales held by the Collector under the 
CodoJ*^ But where the Collector is empowered, under rules, to grant only permission 
to bid, but not to order a set-off, the decree-holder desiring a set-off should apply to 
tlio Court under this rule.^^ 

Leave granted under this rule is binding on a superior Court acting under 
Section 63 of the Codo.^* Consequently, sale proceeds validly set off against the 
decretal amount cannot be ordered to be refunded and sent to the superior Court. See 
Note 8 to Section 63, ante. 

Where a decree-holder filed a petition asking for permission to bid, and no order 


5. (’ 12 ) 15 Ind Cas 888 (889) : 10 Oudh Cas 86. 
(Pormission to bid granted on condition that the 
docroo-holder not to bid less than the decretal 
amount— Decree-holder cannot evade the condi- 
tion by joining with stranger.) 

6. [See (’18) AIR 1918 Oudh 439 (440) : 21 Oudh 
(’as 212. (B, auction-purchaser, failing to deposit 
25% of purchase money — on his own behalf 
making the deposit and subsequently paying 
the remaining amount — Sale to A is irregular 
and cannot bo confirmed though ratified by B.)] 

7 . (’80) 16 Cal 182 (137). (The Court must bo 
satisfied that no purchaser at an adequate price 
can be found and that the sale proclamation has 
been duly published.) 

(’81) 7 Cal 846 (347), (Where a decree-holder was 
joint in family with the manager of an infant 
defendant whose property was to be sold, tho 
dccroe-holder should not bo granted leave.) 

[See also (*25) AIR 1925 Cal 1139 (1144). (Decree, 
holder a trustee of property of judgment-debtor 
—His purchase of it in auction set aside in a 
as invalid.)] 

8; (’12) 15 Ind Cas 888 (889) ; 16 Oudh Cas 86. 
\E.g,t that his lowest bid should be the amount 
of the decree.) 

(’ 33 ) AIR 1983 Bang 161 (162). (Decree-holder 
allowed to bid up to decretal amount— Condition 
must be read to mean exactly what it says — 
D -’cree-holdor need not offer decretal amount and 
coat of siile.) 

(’26) AIK 1926 Fat 885 (886). (Breach of snob 
condition by tho deoree-holder in his bidding 
cannot invalidate sale to a third party making 
tho highest bid.) 

(’ 37 ) 168 Ind Gas 268 (269) ; 63 Cal 84; (Tho 
power to impose a condition follows from tho 
power to refuse permission. ) 

[But tee (*29) AIB 1929 All 86 (86). (Court 


has no power to impose a condition as to 
minimun bid — A case after Allahabad High 
Court amendment, under which no leave to bid 
is needed. See Local Amendments.)] 

9« (’24) AIR 1924 Bom 615 (516). (Fixing too 
heavy an upset price for tho decree-holder, vis,, 
atRs. 40,000 when bid never arose abovo Rupees 
6000.) 

(’20) AIR 1926 Pat 140 (141). (Court cannot fix 
a too heavy upset price when the highest bid is 
far lielow.) 

10 . (’29) AIR 1929 Oudh 26 (28) : 4 Luck 93. 
(Sale in several lots — Leave to bid for not less 
than decree amount — Decree- holder not bound 
to bid each lot for such amount.) 

11. (’23) AIR 1923 Mad 635 (686) : 46 Mad 583. 
(Non-disclosure of tho fact by the dccroc-holdor 
that in a previous auction tho property was 
valued at a high figure and that there was no 
dispute about title of judgment-debtor, held not 
to affect the question of leave to bid.) 

12 . (’87) 168 Ind Cas 258 (259) : 63 Cal 84. 
(When bid is not accepted, the executing Court 
can either put up the property then and there 
again for sale or can ask the decree-holder to take 
steps for the issue of a fresh sale proclamation.) 

13 . (’87) 1887 All W N 214 (215). 

[See also (’36) AIR 1936 Bom 189(191) ; GO Bom 
688. (Collector forbidden by Rules in Bombay 
to grant leave to bid incaseof minor judgment- 
debtor — Civil Court can grant permission.)] 

14 . (’20) AIR 1920 Bom 861 (362) : 44 Bom 346. 
(Collector forbidden by Rules in Bombay from 
granting leave to sot off.) 

(*18) AIR 1918 Bom 216 (217) : 42 Bom 621. 
(Where rindor Rules in Bombay tho Collector was 
given power to grant leave to hid, held that tho 
Civil Court had no such power.) 

15 . (’81) AIB 1931 Bom 850 (363, 354) : 56 Bom 
473. 
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was passed thereoii, bu); the decree-holder wu allowed to bid throughout the course of 
the sale, it was held by the High Court of Patna^® that it can be taken that the Court 
gave the required permission inasmuch as the failure to pass an order in writing was a 
mistake of the Court. 

Where the decree-holder is the receiver of the property sold in execution, 
permission obtained under 0. 21 B. 72 without informing the Court that he is such 
receiver is not enough. A sale in his favour under such circumstances is liable to be set 
aside.^^ Where permission was given to a decree-holder to bid under this rule but 
subsequently he was appointed receiver of the property, it was held that the permission 
would not entitle him to buy the property when he had thus been appointed receiver 
of the property and that the sale in his favour should be set aside.^^ 

Where permission to bid is granted but the decree-holder did not bid up to 
amount of upset price fixed by the Court, the Court cannot dismiss the execution on 
that ground inasmuch as the decree-holder cannot be compelled to bid for any 
particular amount.^® 

8. ‘‘Where decree-holder purohases with such permisBion.” — Leave to 
bid puts a decree-holder in the same position as an independent purchaser and the 
judgment-debtor is not entitled to demand a higher standard of fairness from the 
former than from the latter.^ A decree-holder-purchaser accordingly is not bound to 
disclose circumstances within his knowledge and bearing on the sale any more than an 
independent purchaser.® The principle is the same with regard to the decree-holder- 
purchaser in a mortgage suit also. He does not stand in any fiduciary position to the 
mortgagor.® He is entitled to credit the judgment-debtor only with the purchase- 
money at the auction and not the real market value of the property and may proceed 
to execute for the balance, if any, of the decree-amount.® 


4. LeaYe obtained by misrepreBentation. — The Court has an inhereni; 
power to refuse to allow a sale to be confirmed if it is satisfied that the Court has been 
misled in granting leave to the decree-holder to bid.^ But allegations of fraud of this 
character must be specific and the issue must be decided on a trial.® 

8. Setting off decretal amount against purohase-money and rateable 
distribution. — For the sake of convenience, sub-rule (2) allows the decree-holder, 


ordinarily, to set off the purchase-money 

16. (’27) AIR 1927 Fat 312 (812) : 6 Fat 482. 

17. (’82) AIR 1982 Gal 672 (678, 674) : 59 Cal 
956. (Following Nugent 7 . Nugent, (1908) ICh 
646.) 

18. (’86) AlR19a5Mad421(422). (Receiver being 
in fiduciary position should not bo permitted 
to buy as his interest as buyer would conflict 
with his duties as receiver.) 

19. (’84) AIR 1984 Pat 846 (846). 

[See aleo (’87) 168 Ind Gas 268 (269) : 68Gal84.] 
Note 3 

1. (1900) 28 Mad 227 (238) ; 27 Ind Appl7(P C). 
’88) AIR 1988 Oudh 124 (126) : 8 Luck 2di 
1900) 4 Gal W N 474 (476). 

[But see (’81) 7 Gal 846 (847). (The observation 
in this case that a decree-holder purchaser is 
bound to exercise the most scrupulous fairness 
has been held by the Privy Council in 28 Mad 
227 to be too sweeping in its terms.)] 

2. (1900) 28 Mad 227 (287) : 27 Ind Appl7(PC). 


against his decree instead of paying the 


(Non-disclosure of an agreement that decree- 
holder on purchase will convey property to third 
person for a specified amount and of an arrange- 
ment to dissuade bidders held not fraud under 

0. 21 R. 90.) 

(’09) 1 Ind Gas 168 (160) : 86 Gal 226 (Do.) 

3. (’89) 16 Cal 682 (692) ; 16 Ind App 107 (P C). 
(’89) 16 Gal 182 (186). 

(’92) 19 Cal 4 (7). 

[See also (’99) 26 Bom 88 (102).] 

4. (*96) 18 All 81 (88). 

(*89) 16 Gal 182 (185). 

(’92) 19 Gal 4 (7). (11 Gal 781, Dissented from.) 
[But see (’66) 11 Gal 718 (780).] 

Note 4 

1. (’22) AIR 1922 Pat 611 (614) : 1 Pat 285. 
(I^ve obtained on mis-statement of a material 
fact.) 

(’28) AIR 1928 Mad 685 (686) : 46 Mad 588. 

2 . (1900) 38 Mad 337 (388) i 37 In^ App 17 1^)' 
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money into Court and drawing it out again.^ But this faot does not alter the substantial 
nature of the transaction, and the nominal receipt of the sale-proceeds, in cases where 
^t.o£f is allowed, must be held to amount to the holding of assets by the Court, where 
the rights of rival decree- holders to share in such proceeds are concerned.^ Sub-rule (2) 
accordingly provides that the right to set off is subject to any claims for rateable 
distribution "under Section 73 of the Code.* The claims for rateable distribution in 
such cases must, however, have been made before the conclusion of the sale inasmuch 
as oil the date of the sale, the assets would bo deemed to have been realized by tlio 
Court.^ If, however, the amount of the bid exceeds the decree-amount, the claims 
under Section 73 may be made before the realization of the excess amount by the 
Court.® The existence of other decree-holders who are entitled to rateable distribution 
docs not oblige the decree-holder-purchaser to bring into Court the entire purchase- 
money. Ho is only bound to pay into Court the proportionate amounts due to the 
other decree- holders.® In the undermentioned case^ it was hold that it was irregular 
for a Court to allow a decree-holder- purchaser to sot off the decretal amount for the 
purchase-money when the property had been attached by another decree-holder also. 
This view does not seem to be sound. Where the decree-holdor-purchaser who is liable 
to share rateably with rival decree-holders in the sile proceeds fails to furnish the 
proportionate amount to the Court for distribution, a refund may be enforced by a 


Note 5 

1. (’38) 40 Pun L R 544 (644). 

(’35) Ain 1935 Mad 898 (894) : 59 Mad 842. (The 
(leeree-holder who has been permitted to pur- 
(thase is entitled as of right to set off the decretal 
amount against the purchase-money.) 

2. (’31) AIR 1981 Bom 252 (254, 255). 

(’82) () Bom 570 (571). 

(’88) 11 Mad 356 (368). 

(’80) 12 Cal 499 (504). 

(’37) AIR 1937 Nag 383 (884) : I L R (1937) Nag 

4G0. 

[See also (’86) AIR 1936 Mad 797 (799): 59 Mad 
1028. ( Set-off allowed to decree-holder-pur- 
chaser— Application for rateable distribution by 
another decree-holder — Former may have 
rc-sale or deposit so much pri(^ as is due to 
rival decree-holder on rateable distribution.)] 

3. (’33) AIR 1983 All 666 (668). 

(’18) AIR 1918 Cal 400 (401). 

(’35) AIR 1935 Bom 176 (177) : 69 Bom 310. 
(Decree-holder-purchaser aliow^ to set off decree 
amount against purchase money — Application 
for execution of decree against same judgment- 
debtor by other decree-holders pending in infe- 
rior Courts before sale — Application by these to 
former Court for rateable distribution after sale 
order allowing rateable distribution held proper.) 
(’20) AIR 1920 Mad 781 (781). 

(’82) 5 Mad 128 ^24). 

(’36) AIR 1936 Mad 487 (488). 

(’36) AIR 1986 Mad 797 (798) : 59 Mad 1028. 
(Decree-holder allowed to set off decretal 
amount — Higher Court’s power to call for sale 
proceeds under S. 63 is not ousted.) 

[See aiao (’92) 10 Bom 91 (102).] 

4. (’26) AIR 1926 Oudh 287 (288). (Assets 
deemed to be realized on date of sale though 
order to set off made later.) 

C38) AIR 1988 Mad 804 (806) : 67 Mad 88. 


(Dissenting from AIR 1920 Mad 731.) 

(’31) AIR 1931 Mad 103 (105). (Where the 
amount of bid is equivalent to or less than 
decretal amount assets deemed to be realized on 
date of sale though set-off ordered before sale.) 

(’31) AIR 1931 Bom 252 (254, 265). (Assets 
deemed to bo realised on date of sale though 
set-off ordered before sale — Per Broomfield, J. 
— Order for a set-off can be properly made only 
after sale — An* order before sale is futile and 
misleading.) 

(’37) AIR 1937 Oal 55 (56). 

(’35) AIR 1985 Mad 893 (894, 895) : 59 Mad 342. 
[See also (’30) AIR 1930 Cal 761 (762). (Appli- 
cation under S. 73 may be in a Court uf a 
higher grade.) 

(’85) AIR 1985 Lah (590 (691). (Decretal amount 
must be deemed to havo been realized uii date 
of sale.)] 

[See however (’3G) AIR 1936 Pesh 164 (166). 
(Assets must be deemed as received by Court 
on date of confirmation of sale.) 

(’86) AIR 1936 Mad 437 (439). (There can be no 
set-off except subject to the right of rateable 
distribution and in such cases the assets cannot 
be deemed to have been realized by the Court 
till the amount has actually been deposited 
under orders of the Court.)] 


5. [See (’31) AIR 1981 Mad 103 (105).] 

6 . (’35) AIR 1985 Mad 893 (895) : 59 Mad 342. 
(Decree-holder-purchaser ne^ pay only amounts 
due to such of the other decree-holders as have 
applied for execution before the sale.) 

7. (’87) AIR 1987 Pat 60 (63). (There is material 
irregularity within 0. 21 R. 90.) 

[See also (’86) AIR 1986 Mad 437(438). (No set- 
off is grants when there are rival ^ decree- 
holdem proceeding simultaneously against the 
same judgment-debtor in execution.) ] 


30PC. 140. 


0.ai S.78 
Mote 6 
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0. 21 R« 72 summary process in execution instead of in a separate suit.^ A and B two creditors of 0 
Not68 6*8 had both applied for execution and A was allowed to purchase and set off his decree 
amount towards the purchase money. The Court subsequently discovered the fact that 
B had applied for execution even before the sale, but found that A was unable or 
unwilling to pay the purchase money into Court. It was held that the proper order to 
be passed in such a case was to set aside the sale or order re-sale." 

Under this rule, no order of Court is necessary prior to sale granting permission 
to set-off.^® An application for set-off may be made even after fifteen days of sale.^^ 
Where permission has been given to the docree-holder to bid and set off, the set-off 
takes place automatically on the sale being held and the decree-holder purchasing at 
such sale. An order of the Court setting off the two amounts is not necessary 

Where permission to bid has been granted on condition that there should be 
no set-off, the Court cannot subseciuently allow a set-off.^* Similarly, where the Court 
has granted permission to set off and the decree- holder has bid at the sale relying on 
such permission, the Court cannot go back upon its previous order and call on the 
decree-holder to pay the purchase money.^* 

As to the exemption from making the deposit into Court of purchase-money 
by a decree-holder-purchaser, see Order 21 Buies 84 and 85 and Notes thereon. 


6. Amount due on the decree. — Where a decree- holder is allowed to 
purchase the property ordered to be sold on condition that he would purchase it in full 
satisfaction of the decree, ho is not entitled to recover from 'the judgment-debtor any 
money that he, as a decree-holder, has to pay by way of poundage.^ 

7. Purohase without permission. — Although the leave of the Court is a 
condition precedent to the decree-holder bidding for, or purchasing the property, a 
purchase by him without such permission is not ipso facto void. It is valid until set 
aside in the manner provided by sub-rule (3).^ A stranger or a person other than such 
as is specified in sub-rule (3) has no right to apply to have such a sale set aside.^ 

8. By himself or through another person. — A purchase by the decree- 
holder through another person on his behalf is not void, but is only voidable at the 


8. (’18) AIB 1918 Cal 400 (401). 

’88) 11 Mad 356 (859). 

’31) AIR 1981 Pat 359 (361) ; 10 Pat 830. 

(’31) AIR 1981 Fat 406 (407, 408). (82 Mad 384 ; 
6 Bom 670, Followed.) 

(*37) AIR 1987 Nag .888 (884) : I L R (1937) Nag 
466. 

9. (’88) AIR 1983 All 887 (888, 839). 

10. (’29) AIR 1929 Lah 492 (498). 

(’85) AIR 1985 Lah 690 (691). (The decretal 
amount is set off against the purchase price 
automatically by operation of law — The Court 
executing the decree has only to enter up satis- 
faction of the decree in whole or in part after 
the setting off has taken place.) 

11. [See (1900) 8 Oudh Cas 240 (241).] 

12. ’85) AIR 1985 I^h 690 (691). 

13. (’08) 82 Bom 879 (881). 

14. (’85) AIR 1985 Mad 907 (908). (Decree-holdor 
permitted to bid and to set off decree amount 
against purchase-money — Decree-holder pur- 
chasing property— In the meanwhile, judgment- 
debtor adjudicated insolvent and after sale 
Official Beaver applying that the decree-holder 
should be ordered to pay to him the purchase- 


money — Held that this could not be done — 
Held also that the sale in favour of the decree- 
holder was a nullity.) 

Note 6 

1. (’29) AIR 1929 All 266 (266). 

Note 7 

1. (’22) AIR 1922 P 0 886 (888) : 1 Pat 733 : 49 
Ind App 812 (P C). (Refusal of leave on applica- 
tion is on same footing as want of any applica- 
tion for leave.) 

(’82) 1882 All W N 26 (26). (Such a sale would 
be valid as against a trespasser.) 

(’16) AIR 1916 Bom 61(63); 41 Bom 857. (Want 
of permission only an irregularity.) 

(’85) 11 Cal 731 (732). (Do.) 

(’07) 31 Bom 61 (64). 

(’87) 11 Bom 688 (590). 

(’81) 5 Bom 676 (677). 

;’09) 1 Ind Gas 646 (646) (Cal). 

’70) 14 Suth W B 405 (408). 

’08) 18 Mad L Jour 231 (285). 

(’91) 14 Mad 498 (501). 

[See however (’60) 6 Gal 808 (810). (Sale with- 
out express leave is invalid.)] 

2. (’12) 17 Ind Gas 126 (126) (Mad). 
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instance of the judgment-debtor or any other person interested in the sale.^ But where 
a decree-holder was refused permission to bid, a purchase by him benami in the name 
of another was held to be an abuse of process of Court, and the sale was held invalid.* 
Similarly, a purchase by the decree-holder in the name of another for a price lower 
t;han that at which the decree-holder was allowed permission to bid, was held liable to 
be set aside for fraud.® A purchase by the decree- holder's undivided son"' or undivided 
brother® is presumably with joint funds and as such the purchase is for the decree- 
holder. A purchase by the decree-holder’s pleader for himself is not invalid.® 

9. The Court may, if it thinks fit, set aside the sale.— A purchase by the 
decree-holder in contravention of this rule being only voidable, it is within the 
discretion of the Court to set aside the sale on an application under sub-rule (3).^ 
Where the conduct of the decree-holder in purchasing the property amounts to fraud,* 
or to* an abuse of the process of the Court,® the sale will be set aside. Where the 
purchase has been benami and for an inadequate price, the burden of proving that the 
sale is to be upheld is clearly on the decree-holder and it will not be a valid ground of 
objection that the judgment. debtor did not plead fraud or substantial injury.* In 
order that a sale may be set aside under this rule on account of the decree- holder's 
failure to obtain permission to bid, it is not necessary to find that the judgment-debtor 
sustained substantial loss by the sale.® 

An application to set aside a sale, under sub-rule (3), can only be made by the 
judgment^debtor or any other person whose interests are affected by the sale. A 
decree-holder entitled to rateable distribution is a person whose interests are so 
affected but the sons of a judgment-debtor who were not parties to the suit and on 
whom the decree would not be binding are not persons interested in the sale.® The 
fact of the confirmation of the sale is no bar for setting it aside under sub-rule (3).^ 

See also Note 8 above. 


10. Separate suit, if lies, to set aside sale without permission. — See 

Note G2 to Section 47 supra and the cases cited thereunder. 


11. Judgment-debtor, if oan raise the question of no permission in suit 
for possession by deoree-holder. — It has been held by the High Court of Madras^ 
that in a suit for possession by the decree-holder-purchaser who has taken the 
property in auction in contravention of the provisions of this rule, the judgment-debtor 
may raise the question of want of leave by way of answer to the plaintiff’s claim under 


Note 8 


h (’20) AIB 1920 Bom 90 (92) : 44 Bom 852. 
(’98) 22 Bom 624 (628). 

(’88) 1888 Bom P J 205, Be No. 110 (110). 
[See (’28) AIR 1923 Oal 802 (802). 

(’09) 1 Ind Gas 221 (224, 225) : 82 Mad 242.] 


2. (’84) 10 Oal 757 (760). (Suit by decroe-holdor- 
piirchaser for possession sucoessfnlly resisted on 
ground of the abuse of the process of the Court.) 

3. (’01) 5 Oal W N 266 (268). 

(’09) 32 Mad 242 (253). 

[See (*12) 15 Ind Oas 888(890) : 16 Oudh 0a886. 
(Doctee-holder bidding jointly with stranger for 
lower price than allow^ by Court.)] 

4. (’80) 6 Bom 180 (181). 

5- (’84) 1884 Bom P 7 74, Be N(H. 83 (88)i 
(’39) AIR 1920 Oudh 280 (287) : 4 Luck 685. 


(Semblo: Pleader bo purchasing may be guilty of 
misconduct under rules.) 

Not. 9 

1. (’85) 11 Oal 781 (783). 

[See (’08) 13 Mad L Jour 231 (285). (Bona fide 
purchaser from the deoree-holder-purchaser — 
Restitution impracticable — Bale cannot he set 
aside.)] 

2. (’09) 82 Mad 242 (258) : 1 Ind Gas 221 (227). 

3. (’84) 10 Oal 757 (760). 

4. (’09) 1 Ind Oas 231 (227) : 82 Mad 242. 

5. (’21) AIR 1921 Mad 402 (402). 

6. (’08) IS Mad L Jour 231 (234). 

7. (’09) 1 Ind Gas 221 (226) : 32 Mad 242. 

Note 11 

1. (’09) 82 Mad 242 (244, 245, 262). (Abdut 
Rahim, J., dissenting.) 


0.21 B.Ta 
Notes 2-41 
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Of 11 Ri71 the sale, neither Section 47 nor the want of an application under sub-rule (3) being a 
Notes 11-14 bar thereto. 

12. InteTOSt. — A decree is not satisfied until the sale in execution of it is 
confirmed,^ and the docree-holder is entitled to claim interest, if the decree awards it, 
between the date of sale and the date of its confirmation.^ 

18. Appeal. — Uyder 0. 43 B. 1 (j), an appeal lies from an order setting aside or 
refusing to set aside a sale under this rule.^ But there is no right of second appeal.^ 
But an order granting,® or refusing,* leave to bid to the decree-holder is not appealable. 

14. Limitation and step-ln-aid of execution. •— The effect of a decree-holder 
purchasing at an execution sale without the leave of the Court is to render the sale 
voidable and not void. Consequently, a suit to set aside the sale under Article 12 (a) of 
the Limitation Act must be brought within one year of confirmation of sale.^ 

On the question whether an application for leave to bid is a step-in-aid of 
execution, see Article 182 clause (5) of the Limitation Act and the undermentioned 
cases.® 


0.21R.72A 

(Bombay) 


BOMBAY 


Local Amendment 


After Buie 72 the following shall be inserted, namely : 

*‘72A. If leave to bid is granted to the mortgagee of immovable property, a 
reserve price as regards him shall be fixed (unless the Court shall otherwise' think fit) 
at a sum not less than the amount then due for principal, interest and costs in case the 
property is sold in one lot, and not less in respect of each lot (in case the property is 
sold in lots) than such figure as shall appear to be properly attributable to it in relation 
to the amount aforesaid.” 

Note. — Buie 72 A framed by the Bombay High Court, as it originally stood, embodied a 
mandatory provision for fixing, in the case of a mortgagee-decree-holder applying for leave to bid, a 
reserve price of not less than the amount of the principal, interest and costs due under the decree. It 
was accordingly held^ that an execution sale to the mortgagee-decree-holder without fixing the 
reserve price aforesaid and for less than the decree-amount was vitiated by material irregularity. The 
rule has since been amended giving power to the Court if it thinks fit, to dispense with the condition 
relating to the reserve price. 

It has been held that Rule 72 A has no application to the original side of the High Court of . 
Bombay and a mortgagee-decree-holder purchasing for less than his decree-amount is entitled to 
recover the balance from the mortgagor or otherwise.^ 


Note 12 

1. (*09) 1 Ind Cas 106 (107) : 33 Bom 311. 

2. (’19) AIR 1919 All 263 (264) : 41 All 626. 

Note 13 

1. (*16) AIR 1916 All 64 (66). 

(’83) 1883 All W N 104 (104). 

(’86) 13 Oal 174 (174). 

[See (’84) 10 Cal 368 (371). (Ohiter.n 

2. (’94) 21 Oal 789 (791). 

(’16) AIR 1916 All 64 (56). 

3. (’83) 1883 All W N 104 (104). 

(’29) AIR 1929 Mad 903 (906). 

4. (’ll) 11 Ind Gas 646 (546) : 38 Cal 717 : 
IndAppl26 (PO). 

(’86) 13 Cal 174 (174). 


Note 14 

1. (’27) AIR 1927 Mad 1136 (1136). 

2. (1900) 22 All 399 (401). (Yes.) 

(’91) 13 All 211 (213). (Yes.) 

(’97 1 21 Bom 331 (332, 338). (Yes.) 

(’12) 14 Ind Cas 468 (469) : 1912 Pun Be No. 60. 
(Yes— Application after auction-sale postponed.) 
(’17) AIR 1917 Cal 422 (424). (No.) 

(’96) 23 Cal 690 (692). (No.) 

(’96) 23 Cal 196 (197). (No.) 

O. 21 R. 72A (Bombay) 

1. I’SO) AIR 1980 Bom 290 (291) : 64 Bom 846. 


2. (’28) AIB 1928 Bom 128 (128) : 62 Bom 459. 
#Tn . -- _ to original side 

iranSbeing 


(Even if Rule 72A should ai 

the confirmation of sale for 

unchallenged, held ^at balance could be other< 
wise recovered.) 
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R. 73 . [S. 292.] No officer or other person having any 0.21 R. 73 
Rettrictioii on bidaing duty to perform in connection with any sale 
or purcbMo by officers. either directly or indirectly, hid for, 

acquire or attempt to acquire any interest in the property sold. 
[1877,8.292.] 

Synopsis 

1. Legislative changes. 

2. ** No officer or other person." 

3. Transfer of Property Act, Section 136. 

1. Le^islatiye ohanges. — Tho words *'or other person" are new. 

2. “Ho officer or other person." — The introduction of the words “or other 
person" in tho present rule extends tho scope of the prohibition in the rule to all those, 
besides officers, who have anything to do with the machinery of the sale or have, 
directly or indirectly, any interest in the result of tho sale.^ A ploador engaged by a 
party to a suit^ or the pleader’s clerk’ cannot be said to have a duty to perform in 
connexion with the sale and is not therefore within the prohibition, and the introduction 
of the words “or other person" in the present Code does not change the law in this 
rospoct.^ Judicial opinion has, however, been uniform that the conduct of a pleader 
engaged in the suit, in purchasing the property for himself, is open to grave censure, 
especially when the purchase is detrimental to the interests of his client.*^ In fact, the 
pleader will be guilty of professional misconduct in such cases.” A receiver appointed by 
the Court under 0. 40 R. 1 cannot purchase at an auction sale, as a decree- holder, 
property of which ho is the receiver.^ See also Note 3 below. 

8. Transfer of Property Aot, Section 186. — Under Section 136 of the 

Transfer of Property Act (IV of 1882), as it originally stodd, “no Judge, pleader, 
muktar, clerk, bailiff or other officer connected with Courts of Justice can buy any 
actionable claim falling under the jurisdiction of the Court in which he exercises his 
functions''^ The Section as it now stands is wider in its scope and prohibits such a 
purchase, whether the claim is within the jurisdiction of the Court with which the 
Judge, pleader or other persons referred to is connected or of any other Court. 


Order 21 Rule 73 — Note 2 

1. (’27) AIR 1927 All 76 (77) : 49 All 292. 

2. (*86) 10 Mad 111 (112). 

(’92) 15 Mad 889 (898). (But onus lies on a 
pleader to prove that the transaction is hona 
Ade). 

3. ('27) AIR 1927 All 76 (77) : 49 All 292. 


4. (’29) AIR 1929 Oudh 286 (287) : 4 Luck 635. 
[But tee (’29) AIR 1929 Nag 805 (809, 810, 


5. (’70) 2NWPHCR46 (47). 

(’70) 18 Bath W R 209 (214). (Judgment-debtor’s 
pleader joining decree-holder in purchasing at 



(12) 17 Ind Cas 539 (540) (All) (FB). 

See also cases in foot notes 3 and 4. 

6 . (’12) 17 Ind Cas 639 (539, 540) (All) (FB). 
(R. 26 of Chap. 15, High Court Rules and R. 37 
of Chap. 21 of Civil Courts Rules). 

(’70) 2 N W P H C R 46 (47). (Circular Orders of 
the N.-W. F, P.) 

7. (*32) AIR 1932 Cal 672 (673) ; 59 Cal 956. 

(’36) AIR 1935 Mad 421 (422). (Dccree-holder 

obtaining permission to bid subsequently ap- 
pointed as receiver— Dccroc-holdor cannot bid). 

Note 3 

1. (’88) 11 Mad 498 (499). 

(*88) 11 Mad 66 (61). 

2. [S«« (’18) 19 Ind Cas 129 (129, 187) : 40 Cal 
660 (FB)]. 
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0.21B.7) Sale of Moveable Pbopebty 

Sale of agricuU R. 74 . [Ngw.] Ci) Wherethe property to be 

turai produce. jg agricultural produce, the sale shall be held, — 

(a) if such produce is a growing crop, on or near the land 

on which such crop has grown, or, 

(b) if such produce has been cut or gathered, at or near 

the threshing-floor or place for treading out grain or 
the like or fodder-stack on or in which it is deposited: 

Provided that the Court may direct the sale to be held at the 
nearest place of public resort, if it is of opinion that the produce is 
thereby likely to sell to greater advantage. 

C:S) Where, on the produce being put up for sale, — 

(a) a fair price, in the estimation of the person holding the 

sale, is not offered for it, and 

(b) the owner of the produce or a person authorized to act 

in his behalf applies to have the sale postponed till 
the next day or, if a market is held at the place of 
sale, the next market-day, 

the sale shall be postponed accordingly and shall be then completed, 
whatever price may be offered for the produce. 

[See Rule 75 and Section 61.] 

1. Place of sale. — This rule makes special provision for the sale of agricultural 
produce. In other -cases of moveable properties attached in execution, sales should 
ordinarily be held in some place vrithin the jurisdiction of the Court ordering the 
sale.^ Where certain ornaments were attached in Belgaum and the judgment-debtor 
urged that they should be directed to be sold at Bombay on the ground that they 
would probably fetch a better price and it was found by the Court that a fair price 
could be had on the spot, it was held that there was no good and sufiScient reason to 
depart from the usual practice.^ ^ 

O.S1S.78 R, 75^ [New.] (1) Where the property to be sold is a 

Special proviMont reu- gTowuig crop and the crop from its nature 
growing crop.. of being stored but has not yet been 

stored, the day of the sale shall be so fixed as to admit of its being 
made ready for storing before the arrival of sucb day, ftrul the sale 
shall not be held until the crop has been cut or gathered and is 
ready for storing. 

Order 21 Rule 743Noto 1 ““ ~ 

1. (’89) 18 Bom aa (as). 2 . (’69) is Bom aa (as). • 
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( 2 ) Where the crop from its nature does not admit of being 0.21 R.75 
stored, it may be sold before it is cut and gathered, and the 
purchaser shall be entitled to enter on the land, and to do all that 
is necessary for the purpose of tending and cutting or gathering it. 

[See Rule 74.] 

Local Ameodments 

CALCUTTA 

In sub-iule (2) after the words “where the crop from its nature does not admit 
of being stored,” inaert: 

“or can bo sold to greater advantage in an unripe state {e, (/., as green wheat).” 

In aub-rulo (2) cancel the word “and” between the words “tending” and 
cutting” and substitute the word “or.” 

LAHORE 

In sub-rule (2) after the word “stored” the following words were inserted : 

“or can be sold to great advantage in an unri{)e state.” 

MADRAS 

In sub-rule (1), after the words “yet been stored” and before the words “the 
day of the sale,” add the words “unless the Court decides to proceed under the 
provisions of sub-rule (2) horeunder.” 

In sub-rule (2), after the words “being stored” and before the words “it may 
be sold” insert the words “or can be sold to greater advantage in an unripe state,” and 
after the words “and gathered” and before the words “and the purchaser,” insert the 
words “or in such unripe state.” 

In sub-rule (2) after the words “being stored” insert the words “or, where it 
appears to the Court that the crop can be sold to greater advantage in an unripe state.” 

N.-W.F.P. 

In sub-rule (2) after the words “being stored” add the words “or can be sold 
to greater advantage in an unripe state.” 

OUDH 

In sub-rule (2) after the words “being stored” insert the words “or where it 
appears to the Court that the crop can be sold to greater advantage in an unripe state.” 

PATNA 

Substitute the following for Buie 75 : 

“Where the property to be sold is a growing crop which can be sold to greater 
advantage in an unripe or unreaped state, it may be sold unreaped, and the purchaser 
shall be entitled to enter on the land to do all that is necessary for the purpose of 
tending and reaping it. In all other cases the day of sale shall be so fixed as to admit 
of the crop ripening and being reaped before the sale.” 


R. 76. [S. 296.] Wliere the property to be sold is a n^o- 0.21 B.76 
tiable instrument or a share in a corporation, . 

Awfte w^SST***"** Court may, instead of directing the sale 

to be made by public auction, authorize the 
sale of such instrument or share through a broker. 

[ 1877, S. 296 ; 1859, S. 248. See Rule 80. ] 



0. ai R.70 
Hotel 

O.aiR.77 


3232 SALE BT PUBLIC AUOIlOE 

1. “May." — The rule is only permissive. A Court is not bound to authorize the 
sale of negotiable instrument or a share in a corporation through a broker.^ 


R, 77, [S. 297.] (1) Where moveable property is sold by 
- , public auction the price of each lot shall be 

paid at the time of sale or as soon after as the 
officer or other person holding the sale directs, and in default of 
payment the property shall forthwith be re-sold. 

(2) On payment of the purchase-money, the officer or other 
person holding the sale shall grant a receipt for the same, and the 
sale shall become absolute. 

(3) Where the moveable property to be sold is a share in 
goods belonging to the judgment-debtor and a co-owner, and two or 
more persons, of whom one is such co-owner, respectively bid the 
same sum for such property or for any lot, the bidding shall be 
deemed to be the bidding of the co-owner. 

. [1877, S. 297; 1859, S. 251. See Rules 71 and 88. ] 


1. Sale of niQveable property. | 3. Re-iale and applicability of Rule 71. 

2. Payment of price. I 4. Sub-rule (3). 

It Bale of moYeable property# — A sale of arms by a nazir of the Court in 
execution of a decree is a sale by a public servant in the discharge of his duty and is 
therefore excluded from the operation of the Arms Act (XI of 1B78) by Section 
clause (b) of that Act.^ 


2i Payment of prloe. — Though sales should be conducted strictly according 
to this rule, still where, in execution of a decree for a large amount the decree-holder 
purchased some moveable property of small value without the leave of the Court and 
filed into Court a receipt setting off the amount towards his decree, it was held in the 
undermentioned case^ that it might be treated as a cash payment. 

This rule gives the officer conducting the sale a discretion to allow the purchase- 
money to be paid at a reasonable time after the sale.^ 

Under sub-rule (2), the sale becomes absolute as soon as the purchase-money is 
paid to the officer or other person holding the sale and no order of Court is necessary 
as in the case of a sale of immovable property.’ 


8. Re-sale and applicability of Rale — k purchaser who has defaulted 
in the payment of price is liable under Buie 71, for any loss which may happen on a 
re-sale.^ 


Order 21 Rule 76 — Note 1 

1. (’67) 8 Suth W B 416 (419, 420). 

Order 21 Rule 77 - Note 1 

1. (’85) 9 Bom 618 (619). 


Note 2 

1. (’71) 15 Suth W R 868 (868). 

2. (*72)4N WPHOR87 (89). 

3. (’89) AIB 1989 Nm 269 (270, 271). 

Note 3 

1. (’81) 7 Cal 887 (889). 
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4i 8nb-Rgl< (8)t — Sub.rule (3) is new and is framed on the analogy of Buie 88 
which relates to sale of immovable properties. 


0.aiR.7T 

Note! 


R. 78. [S. 298. ] No irr^larity in publishing or conduct- 0. 21 R. 78 
ing the sale of moveable property shall vitiate 

Irregularity not to vitialo i ^ . . . 

.ale, but any person in- the Sale ; but any persoH sustaining any injury 
jured may aue. reasou of such irregularity at the hand of 

any other person may institute a suit against him for compensation 
or (if such other person is the purchaser) for the recovery of the 
specific property and for compensation in default of such recovery. 

[1877, S. 298; 1859, S. 252. See R. 77. Cf. R. 90.] 

Synopsis 

1. Irregularity in publishing and conducting sale of moveable 
property. 

2. Person injured may, however, sue for compensation. 

3. Money-decree is not moveable property. 

Other Topics ( miscellaneoiis) 

**At tho hand of any othor person.** See Notes 1 and 2. 

Scope of tho Buie. ^ Note 1. 

What are not irregularities. See Note 2. 


1. IrreHularity in publishing and oondaoting sale of moYsable property. — 

Rule 77, antCf provides that on payment of the purchase- money tho sale of moveable 
property shall become absolute.^ This rule provides that a sale of moveable property in 
execution of a decree cannot be set aside on the ground of irregularity in publishing or 
conducting the sale.*'* But it does not provide that a sale of moveable property shall in 
no case bo set aside. Thus, if there is an express assertion in the proclamation of sale 
that the goods sold are the property of the judgment- debtor, then the purchaser, it ho 
has not got that for which he paid the price, is entitled to have the sale sot aside and 
to recover the purchase- money from the hands of the Sheriff or the execution creditor.'* 
Where a judgment-debtor died after the issue of the sale proclamation and before salo 
and the sale was held without bringing on record his legal representatives, it was held 
that it was not a case of mere irregularity but that the sale was void and could be set 
aside under Section 47.* On this question, however, there is a conflict of decisions, for 
which see Note 12 to Section 50, ante. 

In a sale of moveable property in execution of a decree, there is no warranty 
of title and all that is sold is the right, title and interest of the judgment-debtor. The 
light, title and interest of the real owner remain unaffected and he is, therefore^ 
entitled to recover the property or damages.* 

Order 21 Rule 78 — Note 1 

(’30) AIB 1080 Lah 286 (286). (An order con- 
Arming a sale is not app^lable as 0. 48 R. 1 
does not apply.) 

2. (*27) AIB 1927 All 41 (48). 

;^9) 119 Ind Gas 286 (286) (All). 

( 02) 6 Oal W N 6 (6). (A decree upon a mortgage 
cannot be regarded as an immovable property.) 

30) AIR 1980 Lah 286 (286). 

(’19) AIR 1919 Lah 176 (176) ; 1919 Pun He 
No. 12. 


3. (’78) 2 Bom 268 (266). (Though there is no 
providon corresponding to R.93 purcliuse-money 
in case of moveable property also can be re- 
covered back under general principles of law.) 
[See (*09) 8 Ind Gas 672 (677, 679) ; 5 Low Biir 
Bui 68 (FB). (In the absence of such assertion 
or fraud purchaser cannot recover price from 
decree-holder).] 

4. (*99) 22 Mad 119 (128). 

5. (*26) AIR 1926 Rang 214 (216) : 4 Rang 202. 

(’74) 6 N W P H G R 262 (268). 
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li.O«21 B.7t 
Motes 2-8 


0.21 R.7g 


2. Person Injured may, however, sue for compensation. — Any person 
sustaining any injury by reason of an irregularity in conducting or publishing the sale 
may sue the person by whom the injury was caused, for compensation.^ 

Though this rule would enable a judgment- debtor also to suo for compensation, 
it must bo read with Section 47 which bars a separate suit regarding any question 
arising between the parties in execution.® 

3. Money decree is not moveable property.— A money decree is not moveable 
property within the meaning of this rule and therefore where such a decree is soM 
contrary to the procedure laid down in Rule 53 ante, the sale can be set aside on the 
ground of irregularities in the conduct of the sale.^ 


R. 79. [Ss. 299, 300, 301.] ( 1 ) Where the property sold 
DeUvery of moveobi. pro- is moveable property of which actual seizure 
party, debto and tbare*. jjgg made, it shall be delivered to the 

purchaser. 

( 2 ) Where the property sold is moveable property in the 
possession of some person other than the judgment-debtor, the 
delivery thereof to the purchaser shall be made by giving notice to 
the person in possession prohibiting him from delivering possession 
■of the property to any person except the purchaser. 

( 3 ) Where the property sold is a debt not secured by a 
negotiable instrument, or is a share in a corporation, the delivery 
thereof shall be made by a written order of the Court prohibiting 
the creditor from receiving the debt or any interest thereon, and 
the debtor from making payment thereof to any person except the 
purchaser, or prohibiting the person in whose name the share may 
be standing from making any transfer of the share to any person 
except the purchaser, or receiving payment of any dividend or 
interest thereon, and the manager, secretary or other proper officer 


■(*67) a Agra H 0 B 876 (876). 

(’68) 9 Bath W B 118 (119). 

(’70j 14 Sath WB120 (120). (Suit against decree- 
holder for value liable even though he had sold 
in good faith.) 

[See also (*76) 7 N \V P H 0 R 288 (291). (Need 
not sue within one year).] 

Note 2 

4. ('02- *03) 2 Upp Bur Rul Civ Pro 9. (Lien of a 
third party on the moveables destroyed by sale 
-Decree-holder liable to him for loss.) 

<’34) AIR 1934 Oudh 94 (95). (Sale officer dis- 
honestly sending away decree-holder to prevent 
raising bid— Deoiee-holder may sue for damages.) 
<’20) AIR 1920 Nag 34 (35). (Goods sold not 


answering to description — Suit by purchaser 
against decree-holder for damages— Held entitled.) 
*30) AIR 1930 Lah 236 (236). 

1865) 2 Suth WR 60 (61). (Omission to mention 
value is not irregularity.) 

(’67) 8 Suth W R 415 (420). (Omission to men- 
tion number, value, etc., of Government Pro- 
missory Not^ is not such irregularity as would 
affect sale.) 

[See (’66) 6 Suth W B Oiv Ref 14 (14). (Omis- 
sion to serve notification of sale is not irregu- 
larity — No damages can be awarded.)] 

2. (’86) 1886 Pun Re No. 14, page 26. 

Nola 3 

1 . (’24) AIR 1924 Rang 21 (21) : 1 Bang 360. 
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of the corporation from permitting any such transfer or making any 
such payment to any person except the purchaser. 

[1877, S. 299; 1859, Ss. 261, 266. See Br. 43, 51 and 80. 
Cf. Buies .95 and 56.] 

Synopsis 

1. Delivery of debts. 

2. Shores. 

3. Forms. See appendix B, Form Nos. 82 , 83 and 84 . 

1. DeliYery of debtSt — Where a debt is sold, the method of delivery is, as 
provided in sub-rule (3), by a prohibitory order of the Court resembling that made on 
iittaclnnent and the purchaser cannot apply for possession under Eulo 95, infra} 

2« Shares* — In the case of sale of shares in a company, when an order is issued 
under sub-rule (3) there is nothing further to be done by the transferee or by the Court 
nnd the company cannot permit the transfer of the shares to anybody else.^ 

What passes to the purchaser of shares at a court-sale is the right to the 
property and not an absolute right to have the transfers registered. Therefore the 
company has still a discretion to recognize such purchasers or not, as in the case of 
private purchasers.*** 

3. Forms. — See Appendix E, Form Nos. 32, 33 and 34. 


R. 80. [S. 302.] (1) Where the execution of a document 
or the endorsement of the party in whose name 
^ negotiable instrument or a share in a corpo- 
ration is standing is required to transfer such 
negotiable instrument or share, the Judge or such officer as he may 
appoint in this behalf may execute such document or make such 
endorsement as may be necessary, and such execution or endorse- 
ment shall have the same effect as an execution or endorsement by 
the party. 

(2) Such execution or endorsement may be in the following 
form, namely : — 

A. B. by C. D., Judge of the Court of for os the case may he), 
inia suit by E. F. against A. B. 


(3) Until the transfer of such negotiable instrument or share, 
the Court may, by order, appoint some person to receive any interest 


Order 21 Rule 79 — Note 1 

1. ('83) AIR 1983 Mad 388 (384). 

[See (dto (’17) AIR 1917 Lov Bur 184 (185).] 

-Nete 2 ' ' 

1- (’38) AIR 1938 Mad 241 (244, 346) : 45 


Mad 587. 

2. (’10) AIR 1916 Bom 147 (160) : 41 Bom 70. 
(’28) AIR 1928 Mad 241 (243) ; 46 Mad 637. 
[But tee (’66) 1 Ind Jar (K 8) 368.] 


0.21 R. 79 
Hotel 1-8 


0.21 R.80 
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or dividend due thereon and to a receipt for the same; and any 
receipt so signed shall be as valid and effectusd for all purposes as 
if the same had been signed by the party himself. 

[1877, 8. 302; 1859, 8. 267. 8ee Rr. 34 and 51.] 

1. Execution of deed of transfer.— This rule is only permissive and, therefore, 
in order to effectuate the transfer of ownership of a share or of a negotiable instrument, 
a deed of transfer of the share or an endorsement of the negotiable instrument is not 
required by law.^ 

This rule also empowers a Court to cancel a previous endorsement made by 
the judgment-debtor in order to enable the auction-purchaser of a promissory note to 
realize the amount due under it.^ 

R. 8 1 * [S* 303.] In the case of any moveable property not 
hereinbefore provided for, the Court may make 
of^tkw prai^rty!” **** an order vesting such property in the purchaser 
or as he may direct ; and such property shall 

vest accordingly. 

[1877, 8. 303. 8ee Rr. 74 to 77, 79 and 80. Cf. Rr. 92 and 94.] 

1. Bights of mortgagee against puvohaser. — A mortgagee of moveable 
property cannot follow the property in the hands of an auction.purchaser.^ 


Looai Amendment 

RANGOON 

The following shall be inserted as Buie 81 A : 

"SIA. Whenever guns or other arms in respect of which licenses have to be 
taken by purchasers under the Indian Arms Act, 1878 , are 
Sale of arms. Sold by public auction in execution of decrees, the Court 

directing the sale shall give due notice to the Magistrate of 
the district of the names and addresses of the purchasers, and of the time and place of 
the intended delivery to the purchasers of such arms, so that proper steps may be 
taken by the police to enforce the requirements of the Indian Arms Act.” 


8ale of Immoveable Pbopebty 

R. 82. [S. 304.] Sales of immoveable property in execution 
What Cou»u may of decreos may be ordered by any Court other 
order tale*. ^ Qourt of Small Causes. 

[1877, 8. 304. See Ss. 7 (a) (in), 8 and 0. 50 R. 1 (a) (H), 
andO. 51R. 1.] 

Order 21 Rule 80 — Note 1 2. ('ll) la Ind Cag 018 (018) (Low But). 

1. (’38) AIR lOaS Mad 571 (678). Order 21 Ride 81 — Note 1 

(’10) 8 lad Gas 17 (17) (Mad). 1. (’26) AIR 1036 Bang 808 (808). 
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1. What Courts may order sales. — As to sale of immovable property in 
execution of small cause deoreeSi see Note 10 to Section 39 and the undermentioned 
cases.^ 

As to execution against property outside a Court’s jurisdiction, see Note 8 to 
Section 17, Note 6 to Section 38, and Note 7 to Section 39. 


R. 83. [S. 305. ] (1) Where an order for the sale of 
P,.tpon.menff..i.t« |“moveable property has been made, if the 
enable judgment-debtor judgment-debtor Can satisfy the Court that 
torawe emountof decree, jg Teason to believe that the amount of 

the decree may be raised by the mortgage or lease or private sale of 
such property, or some part thereof, or of any other immoveable 
property of the judgment-debtor, the Court may, on his application, 
postpone the sale® of the property comprised in the order for sale 
on such terms and for such period as it thinks proper,* to enable 
him to raise the amount. 

(2) In such case the Court shall grant a certificate^ to the 
judgment-debtor authorizii^ him® within a period to be mentioned 
therein, and notwithstanding anything contained in section 64,® to 
make the proposed mortgage, lease or sale : 

Provided that all monies payable under such mortgage, lease 
or sale shall be paid, not to the judgment-debtor, but, save in so 
far as a decree-holder is entitled to set off such money under the 
provisions of rule 72, into Court® : 

Provided also that no mortgage, lease or sale under this rule 
shall become absolute until it has been confirmed by the Court.'^ 

(3 ) Nothing in this rule shall be deemed to apply to a sale 
of property directed to be sold in execution of a decree for sale in 
enforcement of a mortgage^® of, or charge on, such property. 

[1877,8.305; 1859,8.243.] 


b LegUlative changet. 

2. Poitponement of sale. 

3. ** For such period at it thinks proper.*’ 

4. Shall grant a certificate.*’ 

3. ** Shall be paid into Court.” 

6. Effect of private sale. 


7. Confirmation of sale by Court. 

8. Permission under Section 29 of the 

Guardians and Wards Act. 

9. Rateable distribution. 

10. Mortgage decrees— Sub-rule (3). 

11. Appeal and revision. 


Order 21 Rule 82 — Note 1 

(’72) 17 Buth W R 809(811) (FB). (Purchaser cause decree acquires uo title.) 
of immovable property in exeoutiou of a small (’84) 7 Mad 599 (594, 595). 


0.21 R.a2 

Hotel 


0.21 R.83 
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Other Topics (misceilaneous) 

** Authorizing him." See Notes 2 ami 6. Scope of rule. See Note 2. 

"Notwithstanding anything contained in S. 64." "The amount of the decree may be raised." See 
See Note 6. Note 2. 

1. LegifilatiYe changes* — 

(1) The words ‘‘save in so far as a dooree-holder is entitled to set off such money 
under the provisions of rule 72** in the first proviso to sub-rule (2) have been newly 
added. See also similar saving clauses in Rule sub-rule (2) and Rule 85, infra, 

(2) Sub-rule (3) is new. See Note 10, infra, 

2. Postponement of sale. — A Court has to exercise its discretion in making 
an order for postponement of the sale to enable the judgment-debtor to raise money by 
private alienations.^ It will not be exercising its discretion properly in making an order 
for postponement, where the judgment-dobtor has had sufficient time to pay the decree 
amount,® or where there is no sufficient reason to believe that the amount due under 
the decree could be raised by any of the methods mentioned in the rule.® Where the 
sale has taken place in execution of the decree, the executing Court has no power to 
grant an application under this rule and is bound to confirm the sale subject to the 
provisions of Rule 92, infra,^ 

This rule only authorizes the Court to grant time to the judgment-debtor and 
does not give any authority to the Court to grant a lease or mortgage.® 

This rule and Rules 84 to 88 (inclusive) are applicable to proceedings under the 
Chota*Nagpur Tenancy Act® but not to proceedings under the Acts noted below 

8. '*For Buoh period as it thinks proper.’’ — The postponement of the sale 
should be for a reasonable period and not unreasonably long.^ 

i. Shall grant a oertiiloate.” — A mere order of the Court postponing the 
sale of the property and permitting the judgment-debtor to alienate the property 
privately is not sufficient to entitle the judgment-debtor to do so. The issue of a 
certificate to him under sub-rule (2) is an essential step in the procedure, and in the 
absence of such a certificate the transferee can get no title.^ 

0. ” Shall be paid into Conrt.” — Payment to the decree-holder’s pleader 
under the orders of the Court is payment into Court, the pleader in such a case 
becoming the agent of the Court.^ See also the undermentioned case.® 


Order 21 Rule 83 — Note 2 

1. (*26) AIR 1925 Rang 271 (272) : 3 Rang 182. 
(1864) 1 Suth W R Misc 16 (15). 

2. ('21) AIR 1921 Lah 384 (885). 

3. (’66) 1 Agra Misc App 11 (l2). 

(’91) 11 Mad 277 (280, 284). (Cannot be poet* 
poned unless whole amount of decree can iw 
raised.) 

(1000) 8 Oudh Cas 42 (47). 

(’24) AIR 1924 Lah 182 (136). 

(1864) 1864 Suth W R Gap Miso 5 (5). 

[See (’71) 15 Suth W R 477 (478).] 

4. (’07) 1907 Pun Re No. 92, p, 489. 

(*25) AIR 1925 Rang 271 (272) : 8 Rang 132. (Exe- 
cuting Court refusing stay— Appeal— Meanwhile 
sale held — Appellate Court stayed confirmation 
of sale — Order held to be without jurisdiction.) 
[See dleo (’10) 7 Ind Cas 718 (719) : 1910 Fun 
Re No. 72.] 

5. (1864) 1864 Suth W R Gap Miso 6 (6). 

6. See S. 210 (3)(b) of Bengal Act, VI of 1908, at 


amended by Bihar and Orissa Act, VI of 1920, 
S. 60 (1). 

7. Bengal Tenancy Act (VIII of 1886): see S. 148 
(a) thereto; Orissa Tenancy Act (II of 1918) : see 
B. 198 (a) thereto ; Madras Estates Land Act 
(I of 1908): see S. 192 (a) thereto. 

Note 3 

1. (’91) 14 Mad 277 (280). 

(’70) 6 Mad H C R 272 (278). 

(’71) 16 Suth W R 822 (828). (Twenty years un- 
reasonably long— Six months time Is reasonable.) 
(’72) 17 Suth W R 193 (194). 

(’74) 21 Suth W R 146 (l46). 

Not* 4 

1. (’82) 1882 All W N 243(244). (Transferee can- 
not maintain suit for possession.) 

(’84) AIR 1984 Mad 727 (729) : 68 Mad 892. 
Notes 

1. (*18) 21 Ind Cas 210 (211) (Cal). 

2. (’86) AIR 1985 Lah 481 (481). (Put of^ 
chase-money paid to decree-Wto as per order 
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6. Effeot of priTate sale. — This rule qualifies the prohibition in Section 64 
and on compliance with the conditions of this rule a private alienation, notwithstanding 
Section 64, becomes absolute even against all claims enforceable under the attachment.^ 
Where, on loth January 1911, a Court granted a certificate to a judgment-debtor under 
this rule for private sale of his properties, and on 24th January 1911 the properties 
were attached* in execution of another decree, and on the Slst of January the Court 
confirmed the sale, it was held that the purchaser got an absolute title and the 
subsequent attachment was of no avail.^ But the Madras High Court has held in the 
undermentioned case’^ that sub-rule (2) refers only to attachments in existence at tho 
date of the certificate and does not apply to subseqtient attachments so that an 
alienation made after such an attacliment will not bo protected. 

In authorizing a sale under this rule, a Court cannot emix)wer a judgment-debtor 
to tiansfer any higher interest than he has and bind the interests of others in the 
])roperty.'‘ A private alienation made after obtaining the sanction of tho Court cannot 
affect a prior encumbrance already existing on tho properties.® 

An alienation effected by a judgment-debtor by virtue of a certificate granted 
under this rulo is a private alienation, even though it does not become absolute unless 
it is confirmed by tho Court and therefore it cannot be said that it is not liable to^ 
pre-emption under tho provisions of the Punjab Pre-emption Act (I of 1913).® 

7. Confirmation of sale by Gourt.~A sale effected privately is not a completed 
transaction until it is sanctioned and confirmed by the Court.^ Until this is done, it 
would not be operative against claims enforceable under the attachment, but would be 
defeasible to that extent.^ Where the sanction for private sale has been granted by 
two Courts executing different decrees, it is enough if the sale is confirmed by one 
Court.® 


It is not necessary that any formal application should be made for tlie purpose 
of obtaining the Court’s confirmation of a private transfer, nor is there any provision 
under which a formal order declaring such confirmation should bo recorded.* It has 
been held in tho undermentioned case® that it is extremely doubtful whether a private 
sale under this rule comes within tho purview of 'Rule 92 infra, and tliat, even if 
Rule 92 governs this rule, there is no legal bar to the confirmation of a sale before the 
expiry of thirty days from the date of sale. 

Where the approval of the Court has been obtained by misrepresentation or by 
the withholding of the material information, the Court will treat such misrepresentation 


of Court and balance paid to judgment-debtor — 
Purchaser cannot be ordered to pay over again 
tlie amount paid to tho decree-holder but may 
be required to pay the amount paid to the judg- 
ment-debtor.) 

Note 6 

h (’06) 80 Bom 337 (840). 

2- (’13) 21 Ind Cas 210 (211) (Cal). 

3- (’34) AIR 1934 Mad 727 (728) ; 68 Mad 392. 
(Oistiriguishing 21 Ind Cas 210 on the ground 

probably in that case the alienation hod 
‘'iikeu place before the subsequent attachment.) 

4- (’02) 26 Bom 379 (888, 884). 

( -Oj AIB 1920 Mad 281 (282). 

S* (’24) AIR 1924 Lah 132 (186). 

( 12) 16 Ind Cas 102 (108) (All). 

6- (’19) AIR 1919 Lah 868 (869). 


Note? 

1 . (’84) AIR 1934 Pesh 76 (76). 

(’82) 1882 All W N 243 (244). 

(’34) AIR 1934 Mad 727 (729) : 68 Mad 392. 
(Property attached in execution of another 
decree against judgment-debtor after issue of 
certificate — Alienation after such attachment 
will be ineffective against the attachment but 
the Court can, when application is made to it 
for confirmation of the alienation, order the 
refund of the consideration which has been paid 
into Court by the alienee.) 

2. (*06) 30 Bom 837 (340). 

3 . (’96) 19 Bom 589 (644). (In this ©iso the 
certificate was given by a Court of higher grade 
— Held that it had concurrent jurisdiction to 
do BO.) 

4 . (’18) 21 Ind Cas 210 (211) (Cal). 

5. (*13) 21 Ind Cas 210 (211) (Gal). 


0.ai R.8» 

Motes 6-1. 
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or withholding of information as a fraud and will refuse to give effect to the private 
transfer as against claims enforceable under the attachment.^ 

8. PermiiBlon under Section 29 of the Guardiane and Wards iot. — Where 
the judgment-debtor is a minor for whom a guardian has been appointed under the 
Guardians and Wards Act, 1890, the certificate of the executing Court is not sufficient to 
validate a transfer under this rule ; it is also necessary that the guardian should obtain 
the sanction of the Court that appointed him as guardian.^ The reason is that the matter 
for inquiry under this rule is the protection of the execution-creditor, while under 
Section 29 of the Guardians and Wards Act the matter to be considered is the benefit 
of the minor and therefore compliance with this rule should not render unnecessary 
the fulfilment of the requirements of Section 29 of the Guardians and Wards Act. 

9. Rateable dietrlbutlon. — Money paid into Court under sub-rule (2) is 
money paid under a pending execution application and is therefore liable to rateable 
distribution under Section 73 ante} Where property is attached at the instance of 
several decree- holders, permission should not be granted under this rule to satisfy one 
of the decrees.^ 

10. Horttfade decrees — Sub-Rule (8).— This rule does not apply to cases in 
which property is directed to be sold in execution of a decree on a mortgage.^ The 
reason is that the creditor’s right of sale rests on the mortgage decree, and not on the 
attachment in execution. The undermentioned cases* under the old Code holding that 
Section 305 corresponding to this rule applied to mortgage decrees also are no longer 
law*under this Code, in view of the specific enactment of sub-rule (3). 

11. Appeal and rSYlslon* — No appeal lies against an order under this rule 
postponing or refusing to postpone a sale.^ Such an order is, however, open to revision.^ 


R. 84-. [S. 306.] (l)On. every sale of immoveable property 
the person declared to be the purchaser shall 
•ltd on dSIwStT* immediately after such declaration a deposit 

of twenty-five per cent, on the amount of his 
purchase-money to the officer or otW person conducting the sale, 
and in default of such deposit, the property shall forthwith be re-sold. 


6. (’05) 29 Bom 616 (620, 621). (Principle of 
(1881) 27 Cb D 121, followed.) 

Note 8 

1. (’09) 81 All 378 (878). 

(’99) 28 Bom 287 (290). 

(’22) AIB 1922 Cal 150 (161) ; 19 Cal 911. 

Note 9 

1. (’19) AIR 1910 Mad 617 (618) : 41 Mad 616. 
(’88) 1888 Bom P 3 62. 

2. (’19) AIR 1919 Mad 617 (618) : 11 Mod 616. 

Note 10 

1. (’01) 81 Cal 873 (878). 

(’78) 8 Cal 886 (886). 

(’21) AIR 1921 Lab 881 (886). 

(’21) AIR 1921 Mad 281 (286). 

(’96) 6 Mad L Jour 187 (188). 

2. (’01) 26 Bom 101 (106, 107). (Provieioiu of 
Ss. 801 to 819 (old) {. e. Br. 82 to 96 and 8. 66 


applied to sales of immovable property subject 
to mortgage decrees.) 

(1900) 8 Ondb Cas 12 (17). 

(’06) 2 All L Jour 368 (866). (So assumed.) 

Note 11 

1. (’28) 109 Ind Oas 621 (626) (Lab). 

(’21) AIR 1924 Mad 281 (285). 

(’25) AIR 1926 Bang 271 (272) : 8 Bang 182. 
(’87) AIR 1987 Pesh 61 (61). 

[See (1861) 1 Sutb W B Miso 11 (11).) 

[But see (1866) 2 Sutb W B Miso 19 (60). , 
(1900) 8 Ondh Cas 12 (18, 11). (Is a question 
under S. 211 (now S. 17) and tberefore appeal* 
able.)] 

2. (’26) AIB 1926 Bang 271 (278) : 8 Bang 13!!. 
[Sm however (’87) AIB 1987 Pesh 61 (61). 

(Order refusing to postpone «de is not 'dedrion 
of case’ within S. 116 and no Revision list.)] 
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(2) Where the decree-holder is the purchaser and is entitled 0.21 R.8f 
to set-off the purchase-money under rule 72, the Court may dispense 
with the requirements of this rule. 

[1877, S. 306 ; 1859, S. 253. Cf. Rule 77. See Rr. 71, 85 
and 86.] 

Local Amendment 

OUDH 

To sub-rulo (2), add the following : 

“ The Court shall not dispense with the requirements of this rule in a case in 
which there is an application for rateable distribution of assets.” 


1. ''Declared to be purchaser.*' 

2. Acceptance by Court, if necessary for 
completion of sale. 

3. Deposit, payment of. 


4. Non-payment of deposit — Effect of. 

5. Re-sale. 

6. Sub-rule (2). 

7. Interest. 

8. Appeal. 


Other Topics ( miscellaneous) 

"Shall pay immodiately." Sco Note 4. “The property shall forthwith bo re-sold." See Note 5. 

1. " Declared to be purchaBer/’ — The person to be declared purchaser under 
this rule is the bidder whose bid has been accepted.^ There is no sale till the bid has 
been accepted by the competent authority.^ 

A bidder can withdraw his bid at any time before the property is knocked 
down to him.* A bid lapses by a higher bid being made^ or by extraordinary delay 
in accepting it.* As to whether the acceptance is to be by the Court or the ofiicer 
conducting the sale, see Note 2 below. 

A person declared to be purchaser under this rule has, even before the 
confirmation of sale in his favour, sufficient interest in the property to prevent a 
forfeiture or preserve the title from destruction. Thus, where the property sold is the 
right of the judgment-debtor to obtain a re-conveyance of certain properties on paying 
a certain sum by a certain date, the person declared to be the purchaser under this rule 
can make a valid tender of such sum so as to prevent a forfeiture under the clause.* 

2. Aooeptanoe by Court, If neoeBsary for oompletlon of Bale. — There is 
a conflict of opinion on this question and three different views have been expressed : 

(a) A court-sale is not complete till the highest bid is accepted by the Court, 
though the officer conducting the sale may have knocked down the property in favour 
of a particular person as being the highest bidder.^ 


Order 21 Rule 84 — • Note 1 

1. (’18) AIR 1918 Oudh 489 (440) ; 21 Oudh Cai 
212. (Bid of one cannot be treated as that o 
another and deposit received from Latter — SaL 
to latter irregular and bad.) 

2. (’12) 17 Ind Gas 783 (784) : 85 All 65. 

’30) AIR 1930 Lah 41 (42). 

(’28) AIR 1928 Nag 111 (112). 

3. (’91) 14 Mad 285 (236). 

(25) AIR 1925 Cal 557 (558). 

4. (’20) AIR 1920 Mad 911 (918) ; 42 Mad 776. 

5. (’26) AIR 1925 Oal 557 (558). 

3- (’19) AIR 1919 Mad 1014 (1024): 41 Mad 474. 


Note 2 

1. (’25) AIR 1925 Mad 818 (819). (Court can 
refuse bid of highest bidder though accepted by 
sale officer.) 

(’82) AIR 1982 Lah 525 (526). (Auction sale in 
execution ordered for 5th May — Report called 
for 7th May — Presiding officer signing last bid 
on 5th May — Judgment-debtor’s application of 
5th June to set aside sale held within time.) 
(’85) AIR 1985 All 204 (205). (Bidder applying 
before acceptance of Court for not enforcing sale 
on ground that she has bid under misapprehen- 
sion — Court may allow application and order 
return of 25 per cent.) 


80PC. 141. 
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(b) The Bale is oompleto as soon as the property is knocked down to the 
highest bidder by the oflScer conducting the sale.* 

(c) The Court has a quasi revisional jurisdiction in the matter.* According to 
this view the sale is complete as against the 'purchaser as soon as the property is 
knocked down to him, and he cannot withdraw his bid thereafter, although the CoxLrt 
may, in its discretion, refuse to accept his bid and order a re-sale. 

It has been held that in a Collector’s sale the acceptance of the bid by the 
Collector is necessary for the completion of the sale.^ 

3. Deposit, payment of. — The payment of deposit under this rule cannot 
be insisted on before the property has been knocked down to the bidder.^ But tho 
olllcer conducting tho sale may, if the circumstances justify such a course and in order 
to satisfy himself that he is a bona fide bidder, ask any bidder if he has the deposit 
money ready.* The deposit under this rule should bo paid though no demand is made 
for it.* 

4. Non-payment of deposit — Effect of. — The deposit under this rule 
must bo made immediately after the purchaser is declared and must cover 25 per cent, 
of the purchase-money.' Tho officer conducting the sale has no authority to extend 
the time for the payment of tho deix}sit.* 

The failure to pay the deposit immediately as required by the rule does not 
render the sale void but only amounts to irregularity within 0. 21 B. 90.* But a Court 
has no power to sell a property to a purchaser who does not pay for it. Thus, where a 
decree-holder-purchaaer does not pay the balance of the purchase-money after deducting 


(’23) AIR 1923 Cal 316(310). (Court can ref uso bid 
though same has been accepted by sale officer.) 
(’31) AIR 1931 Cal 683 (584) ; 68 Cal 788. (Do.) 
(*12) 13 Iiid Cas 697 (597) (Cal). (Do.) 

(’26) AIR 1920 Cal 827 (828). (Do.) 

(’23) AIR 1923 Pat 526 (627) : 2 Pat 548. (Court 
can refuse bid of highest bidder though the 
same has been accepted by officer conducting 
sale, and though deposit has been accepted by 
sale officer— Same rule applies whether sale is held 
in Court precincts or outside.) 

(’28) AIR 1928 Lah 699 (700). (Court may accept 
bid though refused by sale officer.) 

(’29) AIR 1929 Lah 673(076). (Till acceptance by 
Court, purchaser not bound to pay deposit.) 

(’29) AIR 1929 Rang 12 (18) : 6 Hang 609. (Bid 
can be withdrawn at any time before acceptance 
by Court.) 

(’36) AIR 1935 Oudh 131 (182) ; 10 Luck 567. 

2. (’31) AIR 1931 Lah 78 (78). (Date of sale is 
date on which property was knocked down to the 
highest bidder.) 

(’33) AIR 1933 Nag 128 (124) : 29 Nag L R 62. 
(Sale not held at headquarters — Sale complete as 
soon as a property is knocked down to highest 
bidder.) 

(’29) AIR 1929 Rang 311 (318) : 7 Bang 425. 
(Did cannot be withdrawn after sale officer has 
accepted the same.) 

(*89) AIR 1939 Nag 269(271). (Officer conducting 
sale can declare highest bidder to be purchaser 
—He need not ask Judge to declare who is 
purchaser.) 

(’36) AIR 1986 Lah 555 (557). (It is not open to 
the Court thereafter to offer the property to any 


person who may be prepared to purchase it for 
higher amount.) 

{See also (’32) AIR 1932 Lah 525 (526). (In thn 
circumstances of the caso, held that date of 
sale was date of acceptance by Court.) 

(’09) 1 Ind Cas 12 (12) (Lah). (Where the salo 
officer refers, though wrongly, the case to the 
Court for orders, tlie sale is not complete on the 
day of the auction.) 

3. (’16) AIR 1915 Cal 815 (816). 

(’82) AIR 1932 Rang 17 (19) : 9 Rang 008. (It 
will make a difference if there is a rule of practice 
that officer conducting salo shall not bo entitled 
to accept bid.) 

4 . (’38) 1988 Nag L Jour 10 (12). 

Note 3 

1. (1863) 9 Moo Ind App 328 (844) (PC). 

(’03) 8 Low Bur Rul 225 (226). 

2. (1863) 9 Moo Ind App 828 (344) (PC). 

[See also (1864) 1864 Suth W R Gap Misc 8(3). 
(Sham bidder would be liable for contempt of 
Court and also under S. 228, Penal Code.)! 

3. (’03) 3 Low Bur Rul 226 (226, 227). 

[See also (’89) AIR 1939 Nag 269 (272). (Officer 
holding ^0 noed not wait for the payment.)] 
Note 4 

1. (’15) AIR 1915 Oudh 140 (141). 

2. (’15) AIR 1915 Oudh 140 (141). 

See also (’16) AIR 1916 All 186 (189, 190.)] 

3. (’06) 28 All 288 (239). 

(’16) AIR 1916 All 186 (189, 190). 

(’83) AIR 1988 Oudh 845 (846) : 8 Luck 781. 

(’89) 16 Cal 33 (38). 

(’81) 6 Cal L Rep 181 (184, 187). (Irregularity 
may be waived.) 
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the decretal amount, tho sale to him is void even though it may be confirmed by the 

Court.^ 

An auction- purchaser who had not paid the deposit under tho rulo at all, 
professed to transfer the property to another and on tho latter paying the purchaso- 
ujonoy the Court confirmed the sale in his favour. It was held by tho Judicial 
Conimissionet’s Court of Oudh® that the Court had no power to recognize tho transferee 
from an auction-purchaser who had not paid tho deposit at all. 

It is submitted that the remark in the undermentioned case^ that the date of 
sale is the date of deposit is not correct. The date of sale is tho date on which tho bid 
is accepted by tho proper authority.^ See Notes 1 and 2 above. 

B, Re-sale. — On the failure of a purchaser to deposit 25 per cent, of tho 
purchase-money under this rulo, the proi^erty should bo re-sold.^ The re-salo should 
bo held “forthwith";*^ otherwise tho defaulting purchaser will not be liable under 
Rule 71 for tho deficiency in price that may occur on such ro-sale.'* In the undormon- 
tionod Full Bench case,'* tho Madras High Court has hold that “forthwith” in this rulo 
moans “as expeditiously as circumstances permit.” Tho same view has silso been held 
))y the Nagpur High Court.® 

Rule 87 infra does not apply to a re-salo under this rule and a fresh procla- 
mation is not necessary for such a ro-sale.’^ But, if in the circumstances of a particular 
case, tho issue of a frosh sale proclamation is to tho advantage of the defaulting 
purchaser, tho fact that such proclamation is issued does not make the ro-sale one 
not held “forthwith” within tho moaning of this rule.^ 

Tho ollicer conducting the ro-sale is not bound to commonco it from tho next 
highest bid below that made by the defaulter.^ As to the procedure to be followed 
when objoction is taken to tho re-sale oh tho ground that tho deposit was tendered but 
refused by tho sale officer, soo the undormontioned case.® 


(’29) AIK 1929 Lah 492 (493). 

(’2S) 110 Ind Ciid 773 (774) (Lah). 

(’91) 14 Mad 227 (228). 

(’21) AIR 1924 Rang 81 (82). 

(’03) 3 Low Bur Rul 225 (22G, 227). 

(’38) AIR 1938 Posh 3G (37). 

[See also (*28) AIR 1928 Lah 699 (700). 

(’22) AIR 1922 All 200 (201) : 44 All 26G (FB). 
(Order 21 R, 71 applies to ro-sales for failure 
1^0 pay deposit under R. 84 — This caso should 
be held to overrule 5 All 316 and 30 All 273.) 

(’81) 5 Bom 575 (577). (Order 21 R. 71 applies to 
re-sales for failure to deposit under R. 84.)] 

4. (’ll) 9 Ind Gas 66 (67) (Cal). 

5. (’15) AIR 1915 Oudh 140 (141). 

6. (’19) AIR 1919 Lah 309 (810). 

7. [See (’35) AIR 1935 Posh 160 (161). (The fact 
that deposit was not made does not afloet tho 
date on which the sale took place for the 
purposes of Article 166.)] 

Note 5 


J- (’67) 7 Suth W R 110 (110). 

2. (’89) 16 Cal 38 (88). 

3 . (’28) AIR 1928 Lah 249 (219). 
(’08) 30 All 273 (278). 

(’29) AIR 1929 Lah 744 (746). 
(’16) AIR 1916 Lah 446 (446). 


(’87) AIR 1937 Lah 924 (925). (Delay of more 
than 17 months.) 

[But see (’37) AIR 1937 All 556 (558).] 

4. (’30) AIR 1930Mad701(762):53Mad900(FB). 
[See also (’19) AIR 1919 Pat 102 (104). (Sale 

held on the next day owing to the late hour — 
Held sale was held " forthwith ” within tho 
meaning of the rule.)] 

5. (’39) AIR 1939 Nag 269 (273). (Officer con- 
ducting sale can hold re-sale tho same day as tho 
default in payment of deposit if circumstances 
permit and if it is proper to do so— Ho need not 
wait for tho payment of tho deposit.) 

6. (*16) AIR 1916 Lah 446 (446). 

(’98) 2 Cal W N 411 (412). 

(’89) 12 lilad 454 (458). 

7. (*30) AIR 1930 ]\Iad 761 (762) ; 53 Mad 900 
(FB). 

[See also (’37) AIR 1937 All 556 (557. 558). 
(Whore a decroo-holder auction- purchaser fails 
to pay the 25 per cent, of tho purchase-money 
and the property is sold again, such second sale 
is *a re-sale’ within the meaning of 0. 21 R. 84 
0. P. 0., even though hold six rnoritli.s after 
the first sale and on issue of fresh proclama- 
tion.)] 

8 . (1864) 1 Suth W R Misc 11 (12). 

9. (’88) 6 Mad 197 (199). 
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TIME FOB PAYMENT IN FULL OF PUBOHASE -MONET 


0.21 R.8i 6. Sob-rule (2). — Sub-rale (2) is new.* It provides for the exemption of the 

notes 6-8 decree-holder.purohaser with the Court’s permission from making the deposit under 
this rule. The decree- holder. purchaser is not exempt in every case from making the 
deposit : the rule only gives the (Jourt the power to exempt him from making the 
deposit. Hence, the deposit must be made^ unless dispensed with by the Gourt.^ The 
dispensation may bo express or implied.^ 

An order dispensing with the deposit of 25 per cent, of the purchase-money 
may be made after the auction.® Where the decree-holder’s application for being 
allowed to set off his decree-amount towards the purchase, money is pending, a failure 
to deposit the 25 per cent, does not render the sale a nullity.® 

7. Interest. — Notwithstanding the deposit of 25 per cent, of the purchase- 
money under this rule, the decree-holder is entitled to interest on the entire decretal 
amount till the confirmation of the sale, because the decree-holder is not bound to 
withdraw the money beWe the sale is confirmed.^ 

8. Appeal. — An order of the Court directing the property to be re-sold on 
default of the auction-purchaser to deposit the 25 per cent, of the purchase- money 
under this rule is not appealable.^ It has been held that in this respect it makes no 
difference that the auction-purchaser is the decree-holder.® 


0.81 B.88 


R. 85. [S. 307.] The full amount of purchase-money pay- 
Time for payment in able shall be paid bj the purchaser into Court 
fuUofpurciiaM-money. ^ho Court closos OH the fifteenth day from 

the sale of the property ; 

Provided that, in calculating the amount to be so paid into 
Court, the purchaser shall have the advantage of any set-off to 
•which he may be entitled under rule 72. 


[1877, S. 307; 1859, 8. 254, 

Note 6 

1. Under the old Code, even the decree-holder 
purchasing with the permission of the Court was 
not exempt from making the deposit — See the 
following cases : 

(*09) 1 Ind Gas 12 (12) (Lah). 

(’80) 5 Gal L Bep 181 (187). 

’71) 16 Suth W R 46 (46). 

1864) 1864 Suth W B Gap Misc 80 (80). 

2 . (*29) AIB 1929 Lah 492 (498). 

(’84) AIR 1984 Pesh 25 (27). 

(’86) 166 Ind Gas 654 (666) (Pesh). 

[Sm however (’86) AIR 1986 Mad 898 (894):69 
Mad 842. (0. 21 R. 84 sub.rule(2) must be con- 
strued in such a way as to be consistent with 
R. 72 sub-rule (2) and with the proviso to R. 85 
of the same Order— Otherwise it will lead to the 
anomaly that where a decree-holder is entitled 
to set off, the Court as regards the 26 per oent. 
may at its option require him to deposit it, but 
as regards the balance of the purchase money, 
it has no such option and cannot compel him 
to bring it into Court.)] 

[But see (’81) AIR 1981 Lah 78 (78). (When 
permission is accorded under 0. 21 R. 72 to a 
decree-holder to bid for or purchase the pro- 
perty such permission impliedly dispenses with 


See R. 84.] 

the deposit of the requisite 25 per cent.)] 

3. (’29) AIR 1929 Lah 492 (498). 

4 . (’29) AIR 1929 Lah 492 (498). (Dispensation 
was inferred from the circumstoncos under 
which the permission to bid was granted.) 

[See (’86) 166 Ind Gas 554 (656) (Pesh). (In 

N.-W. F. Province, no permission is neces- 
sary for the decree-holder to bid at an auction 
in view of 0. 21 R. 72, 0. P. Code, as appli- 
cable to that Province. It cannot to inferred 
however from this that the Court has under 
R. 84 (2) impliedly dispensed with the require- 
ment of that rule which requires a deposit of 
26 per cent, of the bid which is accepted.)] 

5. (’86) AIB 1985 Posh 128 (128). (If auction- 
purchaser delays in applying under sub-rule (2) 
the deposit should not to dispensed with.) 

6. (’84) AIR 1984 Pat 829 (880). 

Note? 

1 . (’14) AIR 1914 Gal 210 (212). 

Note 8 

1 . (’89) AIR 1989 Lah 210 (211). (Reversing on 
Letters Patent Appeal, AIR 1989 Lah 46.) 

2 . (’89) AIR 1989 Lah 210 (211). (Order does 
not fall under S. 47— Reversing on Letters Patent 
Appeal, AIR 1989 Lah 46.) 
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Local Amendments 

MADRAS 

Between the words “purchase-money payable” and “shall be paid” add the 
following words ; 

“and the amount required for the general stamp for the certificate under 
Rule 94.” ' 

NAGPUR 

The following Explanation shall be added : 

“ Explanation. — When an amount is tendered on any day after 1 P. M. but 
paid into Court on the next working day between 11 A. M. and 1 P. M. the payment 
shall bo deemed to have been made on the day on which the tender is made.” 

PATNA 

For the portion beginning with the words “the full amount” and ending with 
the words “sale of the property,” substitute the following : 

“The purchaser shall pay into Court the full amount of the purchase-money 
and shall also tender the stamp necessary for the certificate referred to in llule 94 
before the Court closes on the fifteenth day from the sale of the property.” 


0.21 R.85 
Notes 1-i 


1. Applicability of the Rule. 

2. **On the fifteenth day from the tale.*’ 

3. Where G>urt or oAce it closed on the 

fifteenth day. 


4. Proviso. 

5. Extension of time for payment— Material 

irregularity. 


1. Applloability of the Rale. — Where on an execution sale being confirmed 
in appeal, the purchaser who had withdrawn the purchase. money on the sale being 
sot aside in the lower Court, is ordered to re-pay it, the time limit of fifteen days 
provided by this rule does not apply.^ 

2s On the fifteenth day from the sale.” — In calculating the period of 
fifteen days, the day of sale should be excluded.^ 

Payment into Government Treasury is equivalent to payment into Court for 
the purposes of this rule.^ But where the money is sent through the Post Office, it 
will not be sufficient compliance with this rule if it does not reach the Court in time, 
for the Post Office is not an agent of the Court.® 

Where a purchaser tendered the balance of the purchase- money on tho last 
(lay with the chalan to tho officer of the Court for the signature of the Judge and the 
chalan was returned only the next day when the amount was duly paid, it was held 
that there was sufficient compliance with the provisions of this rule.^ 


3. Where Court or oflSoe is closed on the fifteenth day. — If the Court 
and the office are closed on the fifteenth day from the sale on account of holiday, the 
purchaser can deposit the balance of purchase-money on the next re-opening day.^ 


4. PrOYiso. — Where a decree-holder is given permission to bid at the sale 
and set off the amount towards his decree, then if the amount of the bid minus the 


, ^ Order 21 Rule 85 — Note 1 

(’18) AIR 1918 Mad 672 (678). 

[See ('88) 1988 Nag L Jour 207 (209). (Order 21, 
B. 85 has no application to a case where the 
purchaser had duly deposited the price but had 
withdrawn it on the sale being set aside.)] 

. , Note 2 

1. (’66) 3 Agra 204 (205). 

2. (•84) 7 Mad 211 (218). 

3. (’98) 22 Bom 415 (416). 


4. (’82) AIR 1982 Fat 842 (848) : 13 Pat L Tim 
559 (560). 

(•84) AIR 1934 All 817 (817). 

Note 3 

1. (’08) 18 Mad L Jour 271 (272). 

(’29) AIR 1929 Nag 805 (810). (Under S. 10, 
General Clauses Act.) 

(*96) 20 Bom 745 (746). (But if office is open on 
that day and money could bo paid in, it must be 
done.) 
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0.21 R.85 
Notes 


0.21R.85A 

(Bombay) 


0.21 R.86 


poundage is less than the decree-amount, the whole of the amount must be deemed 
to have been received eo instanti the sale is made, and there is no necessity for the 
purchaser to pay into Court any amount.^ But if the amount of the bid is greater than 
the decree-amount, he may be excused from depositing the twenty-dve per cent, on 
the date of sale, but will have to deposit the balance within fifteen days from the sale.^ 
Where a decree-holder is permitted to bid subject to certain conditions and those 
conditions are not fulfilled, the Court can, either under Buie 86, infra or under its 
inherent powers, refuse to confirm the sale and may order a re-sale.^ 

A brought the properties of X to sale in court auction. B who had attached 
the same properties in execution of his decree for Bs. 14,000 against X purchased the 
properties for Bs. 31,000 and deposited 25 per cent, under Buie 85. He also ax)plied 
that his decree amount should be allowed to be set-off against the balance of the 
purchase-money. He was allowed to do so, and he therefore deposited Bs. 10,000 on 
the fifteenth day. It was held that there was no failure to deposit the balance within 
the meaning of this rule.^ 

S. Extension of time for payment ^ Material irregularity. — The time 
for the payment of the balance of the purchase-money under this rule can be extended 
with the consent of all the parties concerned.^ In the absence of such consent, the 
Court ought not to extend the time or accept a deposit made beyond time.^ But where 
the Court does so extend the time, it is only an irregularity within the meaning of 
Buie 90, infra and does not render the sale a nullity.^ If in such a case the sale is 
confirified and the money is drawn by the decree-holder without objection, the 
judgment-debtor must be taken to have waived the irregularity, and the sale cannot 
be set aside by reason of such irregularity.* 

Local Amendment 

BOMBAY 

The following shall be added as Buie 85A : 

'*85A. In cases where execution has been transferred to the Collector, for the 
purposes of Buies 84 and 85, the purchaser shall be deemed to be entitled to a set-off 
under Buie 72 if he produces a certificate to that effect from the Court executing the 
decree." 


R. 86. [S- 308.] In default of payment within the period 
Procedureinaefauk mentioned in the last preceding rule, the deposit 
of payment. 'ms.'y, if the Court thinks fit, after defraying the 

expenses of the sale, he forfeited to the Government, and the 


Note 4 

1. (»81) AIR 1931 Mad 103 (106). 

(’93) 16 Mad 90 (22). (Order setting aside a sale 
in such cases is without jurisdiction.) 

(1900) 3 Oudh Cas 240 (241). 

2. (’81) AIR 1981 Mad 108 (105). 

3. (’22) AIR 1922 Pat 511 (514) : 1 Pat 235. 

4. (’38) AIR 1938 Rang 104 (105). 

Notes 

1. (’27) AIR 1927 Lah 887 (888). 

2. [See (’85) AIR 1985 All 248 (244): 57 All 658. 
(The Court has no jurisdiction to extend the 
Ume when d^ult is made in« depositing the 


balance of the purchase-money within 16 days 
as required by R. 85 of 0. 21.)] 

3a (’28) AIR 1923 Mad 48 (49). 

(’81) AIR 1981 Lah 15 (16). (Court extended time 
in view of objections to sale— Court refused to set 
aside sale.) 

(’24) AIR 1924 Rang 81 (82). (No loss caused to 
judgment-debtor.) 

(*66) 6 Suth WRMi8c82(83). (Under Code of 1859 

—No substantial injury— Acceptance of j^yment 

by Court after the period — Not an irregularity 
under 8. 256, now R. 90.) 

4. (’82) AIR 1982 Cal 126 (180) : 59 Cal 117. 
(’28) AIR 1928 Ma4 46 (49). 
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property shall be re-sold, and the defaulting purchaser shall forfeit 
all claim to the property or to any part of the sum for which it 
may subsequently be sold. 

[ 1877, S. 308 ; 1859, S. 254. See Rr. 71, 84 and 15. Cf. R. 77. ] 

Local Amendment 

PATNA 

Insert the words “or tender of stamp” between the words “payment” and 
“within”. 

Sytiopsis 

1. Scope of the Rule. I 3. Deficiency in re-iale. 

2. Forfeiture of depoiit. I 4. Appeal. 

1. Scope of the Rulee — Whore the auction-purchaser fails to pay into Court 
the balance of purchase-money as required by Rule 85, it is the imperative duty of the 
Court to have the property re-sold.^ The discretion under this rule is confined to 
forfeiture and not to the re-sale of the property.^ Anyone who is interested in having 
the property re-sold may move the Court to do so ; there is nothing to justify the view 
that the decree- holder alone can move the Court in the matter.^ 

The provisions of this rule do not apply to sales held in execution of decrees 
passed by the High Court of Calcutta in the exercise of its original jurisdiction, 
inasmuch as that Court has framed rules, under Section 129, regulating its own 
procedure.^ 

2. Forfeiture of deposit. — Under Section 308 of the old Code, it was held 
that that Section was imperative and that on default by the purchaser at a court-sale 
to deposit the purchase-money within fifteen days from the sale, the deposit made on 
the date of sale must be forfeited.^ The word “ shalF' in the old Section has been 
replaced by the words “ may, if the Court thinks fit/' Therefore, under this rule, the 
Court has got a discretion to forfeit the initial deposit or not.* Where there is no 
question of re-sale, as where after the default by the purchaser the judgment, debtor 
pays off the decree-amount, it is not a proper case for ordering the forfeiture of the 
deposit.* 

Where an auction-purchaser deposits a sum in excess of the twenty-five per cent, 
on the date of sale, the Court has jurisdiction to forfeit only the twenty-five per cent.** 


Order 21 Rule 86 — Note 1 

1. (’32) AIR 1932 All 892 (392, 393). 

(19) AIR 1919 Pat 369 (370, 371). 

(’38) AIR 1938 Lah 198 (199, 200) : I L R (1938) 

(’39) AIR 1989 Mad 57 (68), 

[But M. (’26) AIR 1926 All 509 (609). (Sub- 
mitted, erroneous.)] 

2. (’85) AIR 1986 All 248 (244) ; 57 All 658. 

(’38) AIR 1988 Lah 198 (199) : I L E (1988) Lah 97. 

(’39) AIR 1989 Mad 67 (68). 

3. (’82) AIR 1982 All 892 (898). 

[^ however (’88) AIR 1988 Rang 104 (106), 
(This rule does not provide for any application 
by any interested party in the matter.)] 

4; (’80) AIR 1980 Cal 824 (824, 826); 67 Cal 106. 

[See alto (’94) 21 Cal 666 (667). (Non-payment 
in time— Practice is to order interest on pur- 
chase money.)] 

, , Note 2 

(1900) 2 Bom L R 901 (906). (Even though 


decree^holder-purchascr and judgmcnt-debtor 
adjust the matter.) 

[See also (’02) 25 Mad 536 (537). (Even though 
decree-holder and judgment-debtor do not ask 
for re-sale.)] 

2. (’10) 6 Ind Gas 664 (666) : 32 All 380. (Pur- 
chaser did not pay on notice of judgment-debtor’s 
application to set aside salo — Sale set aside — 
Deposit not forfeited.) 

(*21) AIR 1921 Nag 120 (121) : 17 Nag L R 15. 
(’38) AIR 1938 Mad 906 (906). (Failure to pay 
costs of general stamp for sale certificate as 
required by rules along with the purchase-money 
— Forfeiture of deposit on account of such failure 
— It was held that in the circumstances of the 
case forfeiture should not be ordered.) 

(’87) AIR 1937 Sind 311 (312). 

3. (*34) AIR 1934 Oudh 429 (429). 

4. (*10) 6 Ind Gas 664 (666) : 32 All 380. 

*87) AIR 1987 Sind 811 (312). 

’88) AIR 1988 Mad 906 (906). 


0.21 R.88 
Notes 1-2 
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FBBFEBENOl!! TO 00-SHABEB’S BID 


0.21 R. 86 
Motes 8-4 


0.21 R.87 


0.21 R.88 


8. Defidenoy in re>sale. — Where there is any deficiency in the amount of 
purchase-money on a re-sale, the loss is recoverable from the defaulting purchaser 
under the provisions of Buie 71, ante} 

i. Appeal. — No appeal lies against an order of forfeiture of the deposit of 
twenty-five per cent.^.or against an order directing a re-sale.* 


R. 87. [S. 309.] Every re-sale of immoveable property, in 
default of payment of the purchase-money within the 
*" period allowed for such payment, shall be made after 
the issue of a fresh proclamation in the manner and 
for the period hereinbefore prescribed for the sale. 

[1877, S. 309 ; 1859, S. 255. See Rr. 66 to 68 and 86.] 

Local Amendment 

MADRAS 

For the words “ of the purchase-money ” substitute the words “ of the amounts 
mentioned in Buie 85." 

le Notification on re-sale. — This rule applied only to a re-sale under Buie 86 
and dpes not apply to a case v^here property is re-sold under Eule 84, ante} 

Omission to mention the date of re-sale in its proper place in the sale proclamation 
is a material irregularity vitiating the sale.^ 


R. 88. [S. 310. ] Where the property sold is a share of 
undivided immoveable property and two or more 
persons, of whom one is a co-sharer, respectively 
bid the same sum for such property or for any lot, 
the bid shall be deemed to be the bid of the co-sharer. 

[1877, S. 310; 1861, S. 14. Cf. R. 77 (3).] 


Bid of co-sharer to 
have preference. 


1. Scope and object of the Rule* 


2. Co-sharer. 

3. **Bid the same sum.’* 


4. Duty of officer conducting the sale. 

5. Suit for pre-emption. 

6. Appeal. 


Other Topics ( miscellaneous) 

Actual bid — Necessity of. Bee Note 8. 

**Share of undivided immovable property." Bee Note 1. 


Note 3 

1. (’22) AIB 1922 All 200 (201): 44 All 266 (FB). 
(’81) 6 Bom 675 (677). 

(’81) 7 Cal 837 (889). 

(’19) AIR 1919 Pat 102 (106). 

[See also (’26) AIB 1926 P G 61 (68) (P G). (De- 
cree-holder's application to attach deposit must 
be tried according to law.)] , 


Note 4 

1. (’91) 1891 Pun Be No. 120, page 688. 

2. (’20) AIB 1920 All 268 (268). 

(’26) AIB 1926 All 609 (609). 

Order 21 Rule 87 — Note 1 

1. (’98) 2 Cal WN 411 (412). 

(’89) 12 Mad 454 (468). 

(’87) AIB 1987 All 656 (559). 

2. (’25) AIR 1926 Mad 681 (688). 
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1. Scope and object of the Rule. — The object of this rule is to enable 
co-sharers in undivided immovable property to keep out strangers if they so desire.^ 
The rule provides, in substance, that a co-sharer of the immovable property of which 
a share is sold, is entitled to pre-empt that share when the highest bid is made by a 
'person who is not a co-sharer? 

This rule does not apply when the property sold is not a share of undivided 
immovable property, but the right and interest of a mortgagee in such a share.^ Nor 
does it apply to land sold in execution of the decree of a Bevenuo Court.^ 

This rule is applicable to sales under the Chota Nagpur Tenancy Act (see 
Rule 83 Notes), and is unaffected by the Agra Pre-emption Act, II of 1922 (see 
Section 6), or by the Punjab Pre-emption Act, I of 1913 [see Section 2 (2)]. 

2. Co-Bharer. — There is no right of pre-emption in the case of involuntary 
sales except as provided in this rule and therefore a usufructuary mortgagee, not being 
a co-sharer, is not entitled to claim the benefit of this rule.^ A defeasible title to a 
share in immovable property acquired by a person does not give him the right to 
pre-empt another share in the same property as a co-sharer.^ 

Where several properties are sold in one lot^ and a person who is a co-sharer in 
one of such properties only makes a bid, this rule does not apply.^ 

3. **Bid the same sum.” — In order to enable a co-sharer to claim the benefit 
of this rule, it is not enough if he merely asserts his claim and offers to pay, at the 
time the sale is knocked down, the sum equal to that bid by the stranger purchaser ; 
but ho must make a distinct bid in the ordinary manner of offering bids.^ 

i. Duty of oflSoei* oonduoting the sale. — It is the duty of the officer 
conducting the sale to take notice of a claim of pre-emption made by a co-sharer under 
this rule and to receive the purchase-money, subject of course to any question which 
may be raised by any party interested in the sale as to the claimant’s title to advance 
tho claim.^ In the undermentioned case’ where several properties had boon ordered to 
be sold in one lot and a person claimed pre-emption in respect of one of such properties 
only, it was held that the sale officer had no jurisdiction to determine such claim and 
that if he did so, tho proceedings could be questioned by tho Civil Court, 

Where the claimant has deposited the purchase-money and fulfilled tho 
conditions of sale so far as he is concerned, the sale is not defeasible by reason of the 
failure of the bidder to complete the deposit of the purebase-money.’ 


S. Suit for pre-emption. — Where a claim to preference is made under this 
rule by a co-sharer as against a stranger and the Court declares one of them to bo the 


Order 21 Rule 88 — Note 1 

1. (’14) AIR 1914 All 426 (427). 

2. (’14) AIR 1914 All 426 (427). (Cannot pre- 
cnipt as against another co-sharer.) 

’ir>) AIR 1916 Oudh 123 (124). 

(’74) 6 N W P H C R 243 (246, 246). 

(’70) 2 N W P H 0 R 200 (202). (Where a co- 
sharer purchases in the name of a benamidar, 
another co-sharer is entitled to pre-empt the 
bunamidar.) 


3- (’81) 8 All 16 (17), 
(’76) 1 All 277 (27 


(279). 


, Not. 2 

I- (19) AIR 1919 M.d 1178 (1176) : 41 Mad 682 

(i^ B). 

(;76) 7 N W P H 0 R 281 (288). 

(’13) 18 Ind Oaa 969 (960) : 86 All 296. 


iSet also (’09) 8 Ind Cas 782 (784) : 32 All 45.) 

3. (’33) AIR 1933 Oudh 401(402,403); 9 Luck 77. 

Notes 

1. (’88) 1888 All W N 208 (209). 

(’81) 3 All 827 (828). 

(’80) 2 All 860 (861). 

(’98) 1898 All W N 116 (116). 

(1863) Marsh 656. 

[See aim (’81) 1881 Bom P J 60 (61). 

(*68) 10 Suth W R 165 (166).] 

Noted 

1. (’74) 6 N W P H 0 R 272 (275). 

2. (’33) AIR 1983 Oudh 401 (402, 408) : 9 Luck 
77. 

3. (’74) 6 N W P H 0 R 272 (276, 276). 

(’74) 6NWPH0R 289 (290). 
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Notes 1-8 
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0.21 R .88 
Notes S-6 


0.81 R.89 


purchaser and confirms the sale, a suit by the person against whom the order is made 
to set it aside will, it is conceived, be barred by general principles of res judicata. The 
High Court of Allahabad seems to be of the opinion that a confirmation of an execution 
sale can be made only under Buie 92, that therefore, a confirmation of the sale under 
this rule is also one under Buie 92, and that a suit would consequently be barred by 
Bub-rule (3) of that rule.^ 

6. Appeal. — No appeal lies against an order under this rule confirming the 
sale in favour of a co-sharer.^ 


R. 89. [S. 310A.] (1) Whore immoveable property has 
AppUcation to tel .tide been sold in execution of a decree,® any person, 'o 
Mieendepo.it. either owning such property or holding an 

interest therein’^ by virtue of a title acquired before such sale,** 
may apply*^ to have the sale set aside on his depositing*® in Court,®— 
(a) for payment to the purchaser, a sum equal to five per 
cent.®* of the purchase-money, and 

(1) for payment to the decree-holder,®® the amount speci- 
. fied in the proclamation of sale as that for the 
. recovery of which the sale was ordered, less any 

amount®® which may, since the date of such, procla- 
mation of sale, have been received by the decree- 
holder. 

(2) Where a person applies under rule 90 to set aside the 
sale of his immoveable property, he shall not, unless he withdraws 
his application, be entitled to make or prosecute an application 
under this rule.®* 

(3) Nothing in this rule shall relieve the judgment-debtor 
from any liability he may be under in respect of costs and interest 
not covered by the proclamation of sale. 

Local Amendments 

ALLAHABAD 

In sub.rule (l) of this rule for the words “any person . . . before such sale,” 
read the words “the judgment-debtor, or any person deriving title through the 
judgment-debtor, or any person holding an interest in the property/* 

CALCUTTA 

In sub-rule (1), cancel the words “either owning such property or holding an 
interest therein by virtue of a title acquired before such a sale** and substitute the 
words * 'whose interest is affected by such sale, (provided that such interest has not been 
voluntarily acquired by him after such sale)/' 

Note 5 should sue for a declaration that the claimant 

1. (*28) AIR 1928 All 186 (187): 45 All 208 (FB). has no right to pre-empt.)] 

(Sale held hv Collector under rules framed under [But see (76) 7NWFHOB97 (98)*] 

S. 70, exactly corresponding to B. 92 of O. 21.) Note 6 

[See also (70) 1 All 272 (278, 274), (But he 1. (’81) 8 All 674 (676). 
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LAHORE 

In sub-rule (1) of this rule for the words “any person . . . acquired before such 
sale,” stcbstitute the words “any person claiming any interest in the property sold at 
the time of the sale or at the time of making the application under this rule or acting 
for or in the interest of such a person.” 

MADRAS 

In sub-rule (1), for the words “any person, cither owning . . . before such sale,” 
mhstitute the words “the judgment-debtor, or any person deriving title from tho 
judgment- debtor, or any person holding an interest in the property.” 

At the end of sub-rule (1), insert the following proviso : 

“Provided that where the immovable property sold is liable to discharge a 
portion of the decree-debt, the payment under clause (b) of this sub-rule need not 
exceed such amount as under the decree the owner of the property sold is liable to pay.” 
NAGPUR 

In sub-rule (1), for the words “any person either owning such property or 
holding an interest therein by virtue of a title acquired before such sale,” substitute the 
words “any person claiming any interest in the property sold at the time of the sale or 
at the time of the petition, or acting for, or in the interest of, such person.”^ 

N.-W.F.P. 

In sub-rule (1), for the words “either owning . . . before such sale,” substitute 
the following words : 

“either claiming any interest in such property at the time of sale or at the time 
of application, or acting for or in the interest of such i)erson.” 

OUDH 

In sub-rule (1), for the words “any person . . . before such sale,” read the 
words “the judgment-debtor, or any person deriving title through the judgment-debtor, 
or any person holding an interest in the property.” 

PATNA 

In sub-rule (1), for the words “any person, either owning . . , before such sale,” 
substitute the words “the judgment-debtor or any person deriving title through the 
judgment-debtor, or any person holding an interest in the property at the date of the 
application under this rule.” 
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1. Legislative changes. 

2. Scope and object of the Rule. 

3. Applicability of this Rule to sales 

under mortgage decrees. 

4. Sales under decrees on award. 

5. Sales by receiver. 

6. Sales under Rent Acts. 

7. Applicability of Order 9 to proceed- 

ings under this Rule. 

8. Immovable property. 

9. Court, meaning of. 

lO. Who may apply under this Rule. 

1 1. *'By virtue of a title acquired before 

such sale.** 

12. "Any person owning such property 

or holding an interest therein.** 

13. Transferee before court-sale. 

14. Transferee after court-sale. 

15. Other persons interested. 


16. Deposit in Court. 

17. Deposit and application. 

18. Failure to deposit full amount. 

19. Mistake in calculating the amount to 

be deposited. 

20. Conditional deposit. 

21. A sum equal to five per cent. 

22. Less any amount received. 

23. **For payment to the decree-holder.** 

24. Sub-rule (2). 

25. Setting aside sale in respect of portion of 

property sold. See Note 22. 

26. Necessary parties to application. See 

Notes to 0. 21 B. 92. 

27. NoUce. See Notes to 0. 21 B. 92. 

28. Limitation. 

29. Appeal. 

30. Revision. 

31. Deposit — Suit for refund and contribu- 

tion. 


, . O. 21 R. 89 (Nagpur) 

1- (’87) AIR 1987 Nftg 161 (161). (The amended the execution sale to apply for setting aside the 

cule entitles a transferee of the property after sale under this rule.) 
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Other Topics (miscellaneous) 


*‘A decree.** See Note 3. 

Application dismissed for default — Appeal. See 
Note 29. 

* ‘Apply to have the sale set aside.*' See Note 17. 

Claimant under B. 58 — Whether can apply 
under this rule. See Note 12. 

Deposit by co- judgment-debtor — Whether the 
other judgment-debtor can take advantage 
of it. ^e Note 22. 


Persons entitled to apply. See Notes 11 to 15. 
Persons not entitled to apply. See Note 15. 

Sale by separate lots — Application to set aside 
one lot only — Effect. See Note 22. 

“The amount specified in the proclamation of 
sale.** See Note 18. 

Time for deposit. See Note 28. 


1. Le^islatiYe ohanges. — 

(1) The words *'sold in execution of a decree" in sub-rule (l) have been 
substituted for the words “sold under this Chapter." See Note 3 below. 

(2) The words “any person, either owning such property or holding an interest 
therein by virtue of a title acquired before such sale," in sub-rule (1) have been 
substituted for the words “any person whose immovable property has been sold under 
this Chapter." See Notes 10 to 16, infra. 

(3) The words “unless he withdraws his application" and the words “or 
prosecute" in sub-rule (2) are new. See Note 24, infra. 

Section 310A was introduced in the old Code for the first time by Act V of 
1894. It was held in the undermentioned cases^ that Section 310A was applicable to 
execution proceedings pending on the date Act V of 1894 came into force. 

* 2. Scope and object of the Rule.— The provisions of this rule are in the nature 
of an indulgence to the judgment-debtor ; they give him a last chance of getting the sale 
set aside before confirmation upon the terms of satisfying the decretal debt and of 
I)aying compensation to the auction-purchaser for the loss of bargain.^ The object of 
the rule is “not merely or not specifically to preserve the immovable property in the 
bands of the judgment-debtor, but to ensure, so far as may be possible, that immovable 
properties shall not, at court-sales, be sold at inadequate prices."^ 

It has been already mentioned in Note 2 to 0. 21 B. 2 that once a court-sale 
has been duly effected in favour of a third person, it is not competent to the decree* 
holder and the judgment-debtor to get rid of it by merely asserting that the decree 
has been adjust^ or satisfied out of Court. The only means by which the sale can be 
avoided is by an application under this rule accompanied by the required deposit in 
Court ; where no such application is made within the time limited, it is obligatory 
on the Court under Buie 92, to pass an order confirming the sale, notwithstanding 
the circumstance that the decree-holder had admitted satisfaction of the decree.’ But 
if the decree- holder and the auction-purchaser agree and the decree is otherwise 
adjusted to the satisfaction of the decree-holder, the Court can set aside the sale under 
its inherent yowere notwithstanding that the procedure prescribed by this rule has 


Order 21 Rule 89 — Note 1 

1. (*95) 22 Cal 767 (788) (FB). (Overruling 21 Gal 
940.) 

(*95) 18 Mad 477 (478). 

Note 2 

1. (*16) AIB 1916 Mad 717 (717) : 89 Mad 429. 
(*88) AIR 1988 All 166 (156) : 55 All 128. 

(*88) AIR 1988 All 292 (298) : 55 All 200. 

(*26) AIR 1926 All 204 (207) : 48 All 188. 

(’99) 260al449 (462) (FB). (Per referring order of 
Macl6Uii 0 . 7.) 

(*17) AIB 1917 Mad 176 (176). . 


’29) AIB 1929 Gal 674 (574) : 66 Oal 477. 

I ’18) AIB 1918 All 192 (198) : 40 All 426. 

I ’12) 18 Ind Gas 184 (186) ; 84 All 186. 

I ’ll) 9 Ind Gaa 746 (746) (Ondh). 

2. (’16) AIB 1916 Bom 67 (66) : 40 Bom 667. 
(’19) AIB 1919 All 72 (74) : 42 All 7. 

3. (’81) AIB 1981 FO 88 (86, 86): 68 Ind App 60: 
27 Nag L B 96 (PG). (Apmnving 10 Ind Oai Iw 
and overruling AIB 1922 Nag 248.) 

(’82) AIB 1982 Lah 288 (289). 

(’26) AIB 1926 Nag 298 (800). 

(’28) AIB 1928 Nag 186 (148), 



SETTING ASIDE SALE ON DEPOSIT 


2253 


not been followed * This rule has no application to a sale under 0. 21 R. 32 to 
compensate a decree-holder for the disobedience by the judgment-debtor of a decree 
against him for restitution of conjugal rights.® 

Under this rule, the Court is bound to sot aside a sale when once the proper 
amount has been deposited in time by the person entitled to make the application.® 

3. Applloability of this Rule to sales under mortgage decrees.— The words 
“sold under this Chapter*’ in Section 310A of the old Code gave rise to a conflict of 
opinion on the question whether that Section was applicable to sales under mortgage 
decrees. The High Courts of Allahabad, Bombay and Madras and the Judicial 
Commissioner’s Court of Oudh held that though the mortgaged, properties were sold 
by virtue of a power given by the Transfer of Property Act, still the properties were 
sold under Chapter XIX (Execution of Decrees) of the Code and that Section 3 10 A 
therefore applied to such sales.^ The High Court of Calcutta, however, held a contrary 
view.® This conflict has now been set at rest by the substitution of the words ‘‘ sold 
in execution of a decree” for the words “sold under this Chapter” and by the 
incorporation in the Code of provisions relating to mortgage decrees. It is now clear 
that the rule applies to sales in execution of mortgage decrees also.® 

The High Court of Calcutta has hold that this rule applies to sales in execution 
of mortgage decrees passed on its original side.'^ 

4. Sales under decrees on avard. — Where an award in a pending suit directs 
the sale of certain immovable properties, and a decree is passed in terms of the award, 
this rule applies to a sale held in pursuance of the terms of such award.^ The reason 
is that the sale is one in execution of the decree. 

8. Sales by receiver. — A sale by the Ofiicial Receiver is not governed by this 
rule.^ Nor does this rule apply to a sale by the Official Referee in a partnership suit, 
for the purpose of realizing the assets of the partnership.® 

6. Sales under Rent Acts. — This rule does not apply to sales under the Bengal 
Landlord and Tenant Procedure Act (VIII of 1869)^ or to sales under the Public 
Demands Recovery Act® or to proceedings under the Madras Estates Land Act, I of 
1908 (see Section 192A) or to proceedings under the Bengal Patni Regulation, VIII of 
1819 [see Section 14 A (b)].® 


4. (16) AIR 1916 Oal 64 (65, 66). 

(’ 33 ) AIR 1933 Mad 763 (754. 755). 

(’ 25 ) AIR 1925 Oudh 128 (129). 

(’ 28 ) AIR 1928 Pat 40 (43). 

5. (’33) AIR 1983 Oal 96 (97) : 66 Gal L Jour 140 
(143). 

6. (’85) AIR 1985 Mad 842 (847): 68 Mad 972 (FB). 
(Rule 89 involyes no inquiry at all but Rule 90 
does and that inquiry may result in the dismis- 
siil of the application.) 

1. (’02) 26 Mad 244 (267, 264, 266) (PB). 

09 ) 2 Ind Gas 400 (401) ; 81 All 846. 

’07) 19 All 205 (208). 

’01) 25 Bom 104 (106). 

1900 ) 10 Mad L Jour 228 (229). 

99 ) 22 Mad 286 (288). 

hnfl (418). (Assumed to apply.) 

(’ 98 ) 1 Oudh Oas 198 (197). 

M’M) 3S Oal 708 (708, 710) (FB). (Overruling 
23 Cal 682.) 

3- (’21) AIR 1921 Oal 169 (170) : 48 Oal 69. 

ISm (’20) AIR 1930 Oudh 904 (307).] 


4. (’29) AIR 1929 Oal 874 (.574): 66 Cal 477. (Ap- 
plicable far as praoticahle.) 

(’21) AIR 1921 Cal 169 (170) : 48 Cal 69. 

(’80) AIR 1980 Cal 686 (686) : 67 Cal 676. (Dig- 
Bonted from in AIR 1981 Cal 688.) 

(’87) 41 Oal W N 998 (999): ILR (1987) 2 Cal 606. 
(Principles laid down in this rulo apply to such 
sales.) 

[5ee (’81) AIR 1981 Cal 688 (690) : 68 Cal 510. 
(Loss of interest and costs need not be deposited 
in addition to the Ove per cent.)] 

[But ee* (’17) AIR 1917 Cal 61 (52). (Dissented 
from in AIR 1921 Cal 169.)] 

Note 4 

1. (’28) AIR 1928 Oal 682 (583, 684). 

Note S 

1. (’28) AIR 1928 Rang 60 (61): 5 Rang 768. (Not 
governed by Order 31.) 

2. (’21) AIR 1921 Mad 484 (486, 487). 

Note 6 

1. [See (’27) AIR 1927 Cal 752 (763).] 

2. (’14) AIR 1914 Oal 664 (656). 

3. [See (’86) 89 Cal W N 616 (617, 518).] 


0.21 R.89 
Notes 2-6 
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The Bengal Tenancy Act (VIII of 1885) contains a provision in Section 174 
almost similar to this rule prescribing the procedure for setting aside sales in cases 
where a tenure or holding has been sold for arrears of rent. Under that Section, as it 
originally stood, the judgment-debtor alone was entitled to apply. Therefore, it was 
held that the application of a person other than the judgment-debtor came under the 
scope of this rule, provided he was otherwise entitled to apply under this rule.^ This 
Act was amended by the Bengal Legislative Council by Act I of 1907, Section 54 
which provided that Section 310x\ of the- Code of 1882 (corresponding to this rule) 
shall not apply to sales under the Bengal Tenancy Act.** It has been further amended 
by the Bengal Council in 1928, providing that the judgmont-debtor or any person 
whose interests are affected by the sale may apply. The Legislative Council of Eastern 
Bengal and Assam, to which territory also the Bengal Tenancy Act applies, has not 
amended this Act. Therefore, in cases arising in that Province the application of a 
person other than the judgment-debtor is governed by this rule.® See also the 
undermentioned cases.^ 

It was hold that S. 3 10 A applied to sales under the Landlord and Tenant Act 
(Bengal Act X of 1859).« 

Similar provision is made in respect of sales of a tenure or holding for an arrear 
of rent under the Orissa Tenancy Act, II of 1913 (Section 228). Where the sale is ia 
execution of a decree for an amount which is not really rent^ there is no bar to tlie 
applicability of this rule.® 

^ 7. Applicability of Order 9 to prooeedings under this Rule. — An application 
to sot aside a sale under this rule is a proceeding in execution and consequently the 
provisions of Order 9 do not apply to it.^ In the undermentioned caso^ a . second 
application to sot aside the sale after the dismissal for default of the first application, 
was treated as one for review. 

8. Immovable property. — A simple mortgage bond^ or a decree for sale in 


4. (’90) 23 Cal 393 (390). 

(’03) 8 Cal W N 55 (57). 

(’96 1 Cal W N 114 (117, 118). 

(*98) 2 Cal W N cclviii. 

[See (’16) AIR 1916 Pat 307 (308). (Not a rent 
decree within the meaning of S. 170, Bengal 
Tenancy Act — Therefore B. 89 applies.)] 

5. (’08) 35 Cal 543 (644). 

6. (’19) AIR 1919 Cal 408 (468). 

(’09) 4 Ind Caa 474 (474) (Oal). 

7. (’33) AIR 1933 Cal 622 (624) : 60 Oal 036. 

(’34) AIR 1934 Pat 336 (889) ; 13 Pat 641. 

(’37) AIR 1937 Pat 537 (640). (Sale in execution 
of rent decree — Transferee from judgment-debtor 
depositing in Court 5 per cent, for payment to 
stranger auction-purchaser on last day of limi- 
tation — In lieu of depositing in Court under 
S. 174 (1), Bengal Tenancy Act, transferee filing 
petition that payment made out of Court — 
Landlord decree-holder assenting to same^ — Court 
held was bound to affirm sale unless money 
actually deposited in Court within limitation.) 

(*38) AIR 1938 Pat 693 (694). (Court possessing 
jurisdiction to pass order under S. 174 — Order 
cannot be stiid to bo without jurisdiction merely 
because Court has inadvertently omitted to notice 
that certain transfer fee has not been paid.) 

(’37) AIR 1987 Pat 686 (639). (Decree-holdor 
admitting that he has received amount due to 


him outside Court within thirty days — Deposit 
within same period by judgment- debtor of com- 
pensation money due to auction-purchaser —Sale 
must bo set aside.) 

(’35) AIR 1935 Cal 91 (92) ; 62 Cal 149. (The de- 
posit should 1)0 made at the time of filing of the 
application for setting aside the sale and not 
before the hearing of the application.) 

(’35) 39 Cal W N 913 (915). (The deposit can only 
bo dispensed with under two conditions, firstly 
that the Court is satisfied that no deposit is 
necessary; and secondly that the reasons for so 
holding aro recorded in writing. Where these 
conditions are not fulfilled the order setting 
aside the sale is liable to be set aside.) 

8. (’ll) 11 Ind Oas 207 (210, 211) ; 88 Cal 832. 
[Bui tee (’97) 2 Cal W N 127 (127). (The Code 

of Civil Procedure applies up to the sale and not 
after it.)] 

9. (’38) AIR 1933 Gal 285 (286). 

Note 7 

1. (’26) AIR 1920 Bom 877 (878) ; 60 Bom 467. 
(Refusal to restore under S. 151 as there was no 
sufficient ground for non-appearance.) 

2. ('ll) 12 IndOaa861(361,362)(Mad). (Whether 
0. 9 B. 9 appliee ie doubtful.) 

Note 8 

1. (’2i) AIR 1924 AU 796 (798) ; 46 AU 917. 
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enforcement of a mortgage* is not immovable property within the meaning of this rule. 0. 21 R.89 
But the interest of a mortgagee in a usufructuary mortgage is immovable property for Notes 8*11 
tlie purposes of this rule.* See also Notes to Order 21 Eule 54, ante. 

Where a judgment-debtor was the owner of a house and of the land on which 
it stood, and the superstructure alone was sold in execution of a decree, it was hold 
that it was immovable property and that therefore an application would lie under this 
rule to set aside the sale.^ 

See also Note 12 and Section 16 ante» 

9. Gouvti meaning of, — The ‘‘Court** mentioned in this rule is the Civil 
Court and not the Court of the Collector or of the Marnlatdar to which execution has 
been transferred under Section 68, ante. Therefore, a deposit made in such Court is 
not a valid deposit.^ But whore an applicant deposits the amount required in the office 
of the Collector who had sold the property, and intimation is sent to the Civil Couri that 
the money had boon transferred to the Civil Court account, within thirty days of the 
date of the sale, the deposit is good and the provisions of this rule are complied with.* 

The High Court of Bombay has, by virtue of its rule-making powers, framed a 
new Rule 91A which provides that where a decree has been sent for execution to a 
Collector and the sale has been held by him or his subordinate, an application and a 
deposit made under this rule, if made to the Collector or his subordinate, must be 
doomed to have been made to or in the ‘Court* within the meaning of this rule,* and 
that the sale can bo sot aside on the basis of such an application and deposit.* 

10. Who may apply undei* this Rule. — Where an application is made by a 
person to sot aside a sale under this rule on the allegation that ho is a person entitled 
to apply and such allegation is challenged by the opi)Osite party, the question must, bo 
determined by the Court.^ 

Under Section 310A of the old Code, “any person whose immovable property had 
been sold** was entitled to apply. The amending words in this rule, “any person oitlier 
owning such property or holding an interest therein by virtue of a title acquired before 
siicli sale,** have widened the scope of this rule by allowing persons who are not parties 
to the suit to apply to have a sale set aside.* 

As to persons who are entitled to apply under this rule, soe Notes 11 to 15 below. 

11. “By virtue of a title acquired before suoh sale.” — The words “by 
virtue of a title acquired before suoh sale** apply to the words “owning such i)roperty** 
as well as to the words “holding an interest therein.**^ 


2. (’ll) 12 Ind Cas 924 (924) (All). 

3. (’30) AIR 1930 All 110 (111) : 52 All 232. 

(’•22) AIR 1922 Oadh 140 (147) : 25 OudhCaa78. 

4 . (1900) 3 Oudh Cas 230 (237). 

Note 9 

1- (’27) AIR 1927 All 764 (754). 

(’Ifi) AIR 1918 All 192' (193) : 40 All 425. 

2. (’31) AIR 1931 All 303 (304). 

3. (’29) AIR 1929 Bom 189 (190). 

[Sec (’38) AIR 1938 Bom 209 (209). (But if no 
Jipplication. is made to the Collector, R. 91A 
never comes into operation. There is nothing 
to compel an applicant to make his application 
to the Collector rather than to the Civil Court.)] 
The following cases decided before framing of 
91A holding that such applications are not 

^alid are no longer law in Bombay : 


(’24) AIR 1924 Bom 495 (498, 499) : 48 Bom 638. 
(’20) AIR 1920 Bom 130 (130) : 44 Bom 50. 

(’21) AIR 1921 Bom 209 (209) : 45 Bom 1132. 

Note 10 

1 . (’96) 23 Cal .393 (396). 

(’23) AIR 1923 Pat 353 (353). 

2 . (’19) AIR 1919 Pat 501 (501, 502) ; 4 Pat 
L Jour 840. 

(’19) AIR 1919 Cal 468 (469). 

(’ll) 11 Ind Cas 196 (196) (Cal). 

(’21) AIR 1921 Mad 157 (159, 161) : 44 Mad 554 


1 . (’21) AIR 1921 Mad 157 (160, 161, 163, 164) : 
44 Mad 664 (FB). ^ ^ 

(’26) AIR 1926 Nag 10 (13, 14): 21 Nag L R 102. 



2256 


SETTING ASIDE SALE ON DEPOSIT 


0.21 R.89 
Note 12 


12. “ Any person ovning snoh property or holding an interest therein.'’^ 

A jadgment-debtor vrho has not sold his property is clearly entitled to apply under 
this rule for setting aside the sale of his property. A purchaser from a mortgagor, 
judgment-debtor, who is bound by the decree, is also entitled to apply under tliis 
rule.^ An interim receiver appointed under Section 20 of the Provincial Insolvency 
Act (V of 1920) after the execution sale of the insolvent's properties has no power to 
apply under this rule, as he cannot be said to be the owner ''by virtue of a title 
acquired before such sale”^ But where the interim receiver has been expressly autho. 
rixed by the Court to make an application under this rule, he can do so. In such a case, 
the application will bo deemed to be made on behalf of the owner of the property.^ 

A mortgagee of the property sold in execution of a decree is a person who has 
an interest therein by virtue of which he is competent to apply. ^ Under the old Code 
it was held that he was not a person whose immovable property has been sold, as his 
interest in the mortgaged property could not pass by the sale.^ Under this rule, the 
word ‘property’ means tangible property (whether or not persons other than the 
judgment*debtor have any interest in it), and does not mean merely the right, title 
and interest of the judgment-debtor alone.^ Therefore, a mortgagee or lessee whose 
interests are not alQfected by the sale is also entitled to apply 

Can a person who has purchased the property from the judgment-debtor before 
attachment or a person who claims by a title paramount to that of the judgment, 
debtor, apply to set aside a sale? It was held under the old Code that he could not, on 
the ground that the property was not sold as his? Under the present Code there is a 
conflict of opinion, some cases holding that he can apply others that he cannot.^^ 
It is submitted that the latter view unduly restricts the scope of this rule. 

Under the rule as amended by the Lahore High Court it is enough if the 
applicant claims interest at the time of making the application. He need not prove 


Note 12 

1 . (’96) 1896 Bom P J 311 (813). 

(’98) 21 Mad 416 (417). (Subsequent mortgagee 
defendant.) 

(’23) AIB 1928 Fat 490 (491) : 2 Fat 715. 

(’16) AIB 1916 Sind 9 (10) : 9 Sind L B 86. 
(S^ond mortgagee pending suit.) 

2. (’26) AIB 1926 Mad 867 (867). 

3 . (’37) AIB 1987 Mad 689 (690). 

4 . (’02) 29 Cal 1(4, 10,14, 24) (F B). (Overruling 
6 Cal W N 68.) 

(’ll) 10 Ind Cas 868 (864) : 88 All 481. (Holderof 
the decree for money in execution of which pro- 
perty is sold, though holder of the mortgages, is 
not competent to make an application under this 
rule.) 

(’12) 18 Ind Cas 144 (146) (Cal). (Mortgagee, after 
he obtains mortgage decree, does not lose his 
interest in the property.) 

l’97)2Cal WNcclviii. 

’98) 21 Mad 416 (417) : 8 Mad L Jour 54. 

I ’ll 12 Ind Cas 788 (788) (Lah). 

(*26) AIB 1925 Oudh 429(481) : 28 Oudh Cas221. 

I ’86) AIB 1936 Oudh 128 (129) : 11 Luck 708. 

5. (’08) 26 Mad 882(888). (Second mortgagee not 
party to the suit.) 

6 . (’28) AIB 1928 Mad 1191 (1191) : 61 Mad 770. 

(’86) AIB 1986 Oudh 128 (129) : 11 Luck 708. 

7 . (’28) AIB 1928 Mad 1191 (1192): 51 Mad 770. 


(Lessee— Sale subject to lessee’s right.) 

(’28) AIB 1928 All 127 (127, 128). (Usufructuary 
mortgagee.) 

(’15) AIR 1915 All 76(77, 78). (Prior mortgagee.) 
(’20) AIR 1920 Mad 290 (291). (Property sold 
subject to mortgage.) 

(’86) AIB 1986 Oudh 128 (129) : 11 Luck 708. 


8. (’99) 28 Bom 460 (451, 468). 

(’03) 7 Cal W N 243 (244). 

(’08) 12 Cal W N 151 (162, 168). 

(’97) 1 Cal W N 114 (117). 

[See (’08) 26 Mad 865 (866). (Donee, prior to 
attachment.) 

(’08) 80 Cal 426 (427). (Mahomedan co-heir who 
has not been made a party is not bound by the 
decree and cannot apply.)] 

9 . (’23) AIB 1928 Mad 487 (488, 489). (The fact 
that he unsuccessfully preferred a claim under 
B. 68 will not preclude him from applying under 
this rule.) 

(’27) AIB 1927 Mad 827 (828). 


10. (’ll) 10 Ind Cas 880 (888) (Cal). 

(’28) AIR 1928 Mad 669 (660). 

[See (’88) AIB 1988 Pat 288 (284). (0. 21 B. 89 
does not confer right to make deposit on person 
who purchased property so far back from date 
of sale that his interest is not affected bjr 


-OWfer.)] 
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that he had an interest in the property before the sale.^^ The same is the law in the 
North-West Frontier Province.” 

18 * Transferee before court-sale. — A transferee from the judgment-debtor 
of immovable property sold in execution of a decree for money, after the attachment 
but before the court sale, is the owner of the property and can apply to set aside the 
sale.^ Though, under Section 64 anie, the transfer may be void as against the claim 
under the attachment, that Section does not invalidate the transfer for all purposes. 
Under the old Code it was held that a judgment-debtor who has sold the property after 
attachment was also entitled to apply to sot aside the sale.^ 

14. Transferee after court-sale. — Where the judgment-debtor transfers his 
property to a third person after the execution sale, but before confirmation thereof, 
tho transferee is not a person who holds an interest in such property ''by virtue of a 
title acquired before such sale," lie is, therefore, not entitled to apply under this rule 
to set aside the sale of such property in execution of a decree.^ But, can the judgment- 
debtor in such cases apply under this rule ? Where the transfer is by way of a mortgage 
it is, of course, clear that the judgment-debtor would still be the owner of the equity 
of redemption and, therefore, will be entitled to apply.* Even where the transfer is by 
way of an absolute sale, it has been held by all the Courts except the Judicial 
Commissioner’s Court of Oudh that he can apply.* The reason is that, in such cases, 
the judgment-debtor must be deemed to own tho property for the purpose of tho 
proceedings under this rule. The Judicial Commissioner’s Court of Oudh has, liowever, 
hold that he is not so entitled to apply. ^ It is submitted that this view is not correct. 
It has been held by the High Court of Allahabad in the undermentioned case* that 
where, after the court-sale, the judgment-debtor executes a mortgage of the properties 
and tho mortgagee and the judgment-debtor apply to set aside the sale, each depositing 
a portion of the amount, the two applications may be treated as one made by the 
judgment-debtor, notwithstanding that the mortgagee is not independently entitled 
to apply, 

11. (’35) AIU 1935 Lah 51 (52). 

also (’36) AIR 1936 Lah 561(562). (Person 
\vho has obtained a mortgage of tho property 
afUir attachment can come forward under 0. 21, 

R. 89, as amended by tho Lahore High Court, 
and by making tho necessary payments save the 
property and prevent its sale from taking place.)] 

12. (*34) AIR 1934 Pesh 26 (26). 

Note 13 

1. (’06) 30 Bom 676 (677). 

(’16) AIR 1916 Bom 67 (57) : 40 Bom 657. 

(’17) AIR 1917 Cal 281 (283). 

(’ll) 12 Ind Cas 733 (733) (Lah). 

(’27) AIR 1927 Mad 446 (446). (AIR 1923 Mad 

659, Dissented from.) 

(’32) AIR 1932 Nag 21 (22) : 27 Nag L R 309. 

(air 1926 Nag 10, Distinguished.) 

(’05) 8 Oudh Cas 189 (190). 

[See (’09) 4 Ind Cas 474 (474) (Cal).] 

[See however (’23) AIR 1923 Mad 669 (660). (Per- 
iion under a contract for sale of immovable pro- 
perty is not entitled to apply under this rule.)] 

2. (’01) 26 Bom 631 (634). 

Note 14 

1939 Cal 271 (978) : 49 Oal 464. 

( 96) 1 Cal W N 979 (980). 

80K). 149. 


(’26) AIB 1920 All 204 (208, 210, 211) ; 48 All 
188. (Ovorruling 13 Ind Cus 134.) 

(’19) AIB 1919 All 72 (73) : 42 All 7. 

(’21) AIB 1921 Mad 167 (ICO, 161, 163) : 44 Mad 
564 (F B). (The following cases are, in view of 
this decision, no longer law — 16 Ind Gas 679; 
AIB 1920 Mad 410; 80 Mad 607; AIB 1914 Mad 
46; 30 Mad 214.) 

(’20) AIB 1920 Mad 322(324) (F B). (Mortgagee.) 
’27) AIB 1927 Mad 161 (152). 

’24) AIB 1924 Mad 470 (472). 

’19) AIB 1919 Pat 465 (466). 

’22) AIB 1922 Lah 302 (302). 

,’88) AIB 1938 Sind 177 (179). 

.’87) AIB 1987 Oudh 108 (109,110). 

2. (’25) AIB 1926 Oudh 849 (350). 

3. (’26) AIB 1926 All 204 (208, 210, 211) ; 48 All 
188(F B). 

(’16) AIB 1916 Bom 57 (57) : 40 Bom 557. 

(’91) AIB 1991 Mad 157 (160, 161, 168) : 44 Mad 
554 (FB). 

(’19) AIB 1919 Mad 717 (717) : 49 Mad 508. 

(’19) AIB 1919 Pat 501 (602) : 4 Pat L Jour 840. 
(’19) AIB 1919 Pat 466 (466). 

(’88) AIB 1988 Sind 177 (179). 

4 . (’ll) 9 Ind Oaa 746 (746) : 14 Oudh Gas 88. 

8 . (’97) AIB 1997 All 561 (669) : 49 All 889. 


0.ai R.»9 
Notes ia-14 
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0.21 St 89 16. other persons interested. — Apart from the class of persons already 

Hotes 16-16 mentioned in Notes 11 to 14 above, the following persons are also entitled to apply 
under this rule : 

(1) A beneficial owner, in cases where the property has been sold in execution 

of a decree against his benamidar} 

(2) A benamidar transferee from the judgment-debtor.* 

(3) A co-sharer in the property sold.® 

(4) Where the share of a member of a joint Hindu family is sold, the other 

members having an interest in the properties.* 

(5) Where property is sold in execution of a decree against a Hindu widoWr 

the reversioner to the estate.® It is not necessary to have an interest 
de prasefUi. 

(6) An under-raiyat® or a dar molcararidar? 

(7) Where the holding is sold in execution of a decree for arrears of rent due 

thereon a purchaser of a portion thereof.® Where the holding is, however,. 
non-transferable there is a conflict of opinion.® 

The following persons are not entitled to apply under this rule : 

(1) The holder of a money decree who has attached the property sold, is not 

a person who has an “interest in the property by virtue of a title 
acquired before such sale.'*^® 

(2) A person having no title to the property and not in possession thereof,. 

is not entitled to apply, but a trespasser who has entered inta 
possession before the court-sale holds an interest therein by virtue of 
. a title acquired before such sale, even though his title has not been 
perfected or completed by prescription.^* 

(3) A person in whoso favour there is merely an agreement to sell the- 
property cannot apply to have the sale set aside.^* 

See also the undermentioned case.^* 


16, Deposit in Court. — The deposit made under this rule by an applicant- 
must be of such a nature as to be payable at once to the parties. Therefore a deposit,. 


Note 15 

1. (’08) Cal L Jour 805 (307, 308). 

2. (’02) 29 Oal 1 (5, 16) (F B). 

(’97) 1 Cal W N 135 (136), 

3. (’08) 30 All 192 (196). 

(’97) 1 Cal W N lU (118). 

[But tee (’ll) 6 Ind Cas 810 (812) ; 38 Cal 1. 
(Per Das, J.).] 

4. (’28) AIR 1928 Mad 899 (400) : 61 Mad 246. 

5. (’13) 21 Ind Cafl 207 (208, 209) (Cal). 

(’19) AIR 1919 Pat 127 (l27) : 4 Pat L Jour 360, 

6. (’07) 11 Cal W N 742 (743). 

(’19) AlR1919.Cal468(468). (Section 170, Eastern 
Bengal and As.sam Tenancy Act, does not exclude 
the operation of this rule.) 

[But lee (’02) 29 Cal 459 (461). (Dissented from 
in 11 Cal W N 742).] 

7. (’05) 82 Cal 107 (110). 

8. (’04) 8 Cal W N 232 (233), 

(’04) 8 Oal W N 65 (67). 

(’10) 5 Ind Cas 661 (662) (Oal). 

9. (^21) AIR 1927 Oal 817 (818) :.66Cal 108. (Can 
apply.) 


(’08) 7 Gal L Jour 262 (284). (Do.) 

(’15) AIR 1916 Cal 856 (357). (Has no locus 
standi.) 

(’24) AIR 1924 Pat 518 (615). (Do.) 

(’16) AIR 1915 Cal 590 (590). (Do.— Mortgagee.) 

10. (’IS) AIR 1915 AU 160 (160). 

(’81) AIR 1981 Bom 277 (276) : 65 Bom 289. 

(’02) 6 Oal W N 67 (58). 

11. (’17) AIR 1917 Pat 169 (160) : 2 Pat L Jour 
076. (Person expecting to gain possession only 
as the result of pending litigation.) 

(’26) AIR 1920 Nag 10 (18, 14) : 21 Nag L R 102,. 
(Title of a third person negatived in claim pro- 
ccodings and suit under 0. 21 B. 63.) 

(’06) 28 All 84 (85, 86). 

12a (’24) AIR 1924 Mad 728(726). (Per Yenkata- 
subba Rao, J.) 

13. (’99) 28 Bom 181 (184). 

(’23) AIR 1923 Mad 659 (660). 

14. (’36) AIR 1936 Pat 119 (121). (Person in 
whose favour decree for specific pwfocmanoe- 
of contract of sale has been passM against » 
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in order to be valid, must be in cash and not by Government promissory notes or 0* 21 B. 89 
cheque.^ A tender by a person who is neither an attorney nor a vakil nor a ^miktear Notes 16-lT 
for the applicant, does not comply with the provisions of this rule and is consequently 
invalid* But if the lodgment schedule was signed by the proper person, the fact that 
the actual payment into the treasury is not made by his recognized agent is immaterial.* 

It has been hold that the deposit mentioned in this rule is not a condition 
precedent to the entertainment of the application although it is a condition precedent 
to the setting aside of the sale.^ 

As to time for deposit, see Note 28, infra. 

See also Note 22, infra. 


17. Deposit and applioation. — An application for setting aside a sale ie> 
necessary before the Court can be called upon to act under this rule.^ A mere deposit ot 
the amount without an application in time, is not enough, and the sale cannot bo set 
aside.* A mere lodgment schedule cannot bo treated as an application within the 
meaning of this rule.* It has been held by the High Court of Calcutta* that where a 
judgment-debtor pays the requisite amount by a challan and prays that the execution 
may be closed, a separate application is not essential and that the challan which sets 
out the purpose is a sufficient compliance with this rule. An application for permission 
to deposit in Court the decree-amount and a sum equal to 5 per cent, of the purchase- 
money is an application to set aside the sale, even though there is no express prayer in 
the application to set aside the sale.® It has also been held that an application for challan 
or an application with a memo of deposit and its receipt is a proceeding within the 
meaning of Section 153 and can bo amended by the inclusion of a prayer tor setting 
aside a sale although the application for amendment is made beyond the period of 
limitation for an application to set aside the sale* 

The application may bo oral or written.'^ It will not be rendered invalid by the 


tenant of the property sold but who has not exe- 
cuted his decree cannot apply under this rule.) 

Note 16 

1. (’87) 14 Cal 321 (328). 

(’15) AIR 1915 Low Bur 97 (97). 

(’35) 39 Cal W N 829 (831, 833). (Rule contem- 
plates deposit in cash — But there can be no cash 
deposit where nothing is due under the decree by 
reason of previous payments.) 

2. (’31) AIR 1931 All 449 (150). 

('12) 13 Ind Gas 404 (405) (All). 

(*17) AIR 1917 Mad 739 (740). 

(’37) AIR 1937 Oudh 108 (110). (Application by 
judgment-debtor to set aside sale — Tender by 
would-be purchaser who acquired interest after 
auction sale — Tender is not valid.) 

3. (’24) AIR 1924 Mad 483 (483). 

4. (’36) AIR 1936 Pat 119 (120). ■ 

Note 17 

1. (’25) AIR 1926 Mad 639 (640). 

(’17) AIR 1917 Mad 662 (662). 

2. ('ll) 9 Ind Cas S3 (33) : 38 Gal 356 : 38 Ind 
App 18 ; 1911 Pun Re No. 21 (PO). 

(’12) 13 Ind Cas 404 (406) (All). 

(*19 AIR 1919 Bom 130 (131) : 48 Boin 786. 

(’25) AIR 1925 Mad 689 (640). 

(’22) AIR 1922 Mod 88 (88). 

(’17) AIR 1917 Mad 226 (225). 


(’25) AIR 1925 Oudh 411 (412). 

(’39) 18 Pat 210 (213). 

(’40) AIR 1940 Pat 87 (88); 5 Cut L Tim 27 (28). 
(Application cannot bo implied from the fact o£ 
deposit.) 

[But see (’05) 7 Bom L R 263 (264).] 

3. (’26) AIR 1920 Mad 620 (621). 

(’22) AIR 1922 Mad 83 (83). 

4. (’98) 25 Cal 216 (218, 222). (Section 174, Bengal 
Tenancy Act.) 

[See also (’39) AIR 1939 Cal 163 (154). (Chal- 
Ians by which amount is deposited may bo 
regarded as suf&cient application.)] 

5. (’33) AIR 1933 Lah 210 (210, 211). 

*28) AIR 1928 Nag 111 (111). 

’39) AIR 1939 All 241 (241): ILR (1939) All 403. 
(Following 63 Ind Cas 140.) 

6. (’37) AIR 1937 Mad 342 (343). 

7. (’12) 13 Ind Cas 404 (405) (All). 

(’21) 63 Ind Cas 140 (141) (All). (Application must 
be deemed to bo one for setting aside sale.) 

(’25) AIR 1925 Mad 909 (910). 

(’17) AIR 1917 Mad 226 (225). 

(’14) AIR 1914 Mad 209 (209). (Not necessary to 
be signed by applicant or his pleader.) 

(’25) AIR 1925 Mad 639 (640). 

(’17) AIR 1917 Mad 662 (662). 

(’25) AIR 1925 Oudh 411 (412). 
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0«21 R«89 absence of a formal prayer for setfcing aside the sale.^ Where the application does not 
Hotw 17*18 disclose the nature of the interest of the applicant, the Court should not reject the 
application, but should direct the applicant to supply the necessary particulars.® 

See also the undermentioned case.^® 

18* Failure to deposit full amount. — It has been already mentioned in 
Note 2 ante, that this rule is in the nature of a concession shown to the judgment, 
debtor. The applicant must, therefore, strictly comply with the requirements thereof 
and a sale will not be set aside unless the entire amount specified in sub-rule (1) is 
deposited within 30 days from the date of the sale.^ Thus, a part payment coupled 
with an undertaking to pay the balance cannot be considered as a valid deposit.® But 
if the conditions of this rule are complied with, the failure to pay an additional 
amount to cover the poundage fee is a mere irregularity which will not prevent the 
Court from entertaining the application.® 

An execution sale cannot be set aside under this rule on deposit of a part of the 
amount specified in the proclamation of sale, even though the decree-holder consents 
not to claim any further sum so far as that execution application is concerned.^ Where, 
however, the amount mentioned in the proclamation of sale is deposited, the fact that 
the proclamation of sale was incorrectly drawn up and did not specify the full amount 
for the recovery of which the sale was ordered, will not render the deposit invalid.® 
A contrary view has been expressed in the undermentioned case.® 

Sub-rule (3) does not mean that the applicant should deposit also costs and 
interests not covered by the proclamation, and a Court cannot refuse to set aside a sale 
^erely because such costs and interests are not also deposited within time.^ Nor can it 
refuse to sot aside a sale merely because the amount due ’under another decree, the 
/holder of which has applied for rateable distribution, has not been deposited.® 

A decree against a father and son ordered the sale of the father's interest and 
the son's interest was to be sold only if there was a balance due after the sale of the 
father’s interest. The father’s interest was sold and then for the balance, the son’s 
interest was also sold. The son thereupon deposited the balance for which his properties 
were sold and applied under this rule. It was held that he was not bound to deposit 
the whole of the decree amount and that his application was valid.® 

See also Note 22, infra. 


8. (’17) AIR 1917 Had 225 (226, 226). (Amend- 
ment of petition by adding a formal prayer 
allowed.) 

(’23) AIR 1923 Pat 159 (161). 

9. (’25) AIR 1926 Nag 17 (18). 

10. (’39) AIR 1939 All 241 (241) : ILR (1939) All 
403. (Rule only requires two things, vis., an 
application and a deposit. The rule does not 
require three things, vis., an application, tender 
and deposit.) 

Note 18 

1. ('ll) 9 Ind Gas 987 (988) (Mad). 

(’26) AIR 1925 Nag 80 (80). 

(’24) AIR 1924 Nag 216 (218). (Failure to deposit 
five per cent.) 

(*28) AIR 1928 Rang 286 (286) 6 Rang 490. (Four 
rupees deficit ^id one day late— Though short- 
age did not vitiate not being substantial, delay 
vitiates application.) 

(’18) AIR 1918 Pat 82 (88) : 4 Pat L Jour 66. (In 
a case under S. 174 of the Bengal Tenancy Act 


whole amount of decree must be deposited.) 

(’99) 28 Bom 681 (686). 

(’88) 1938 Mad W N 16 (16). 

2. (’22) AIR 1922 Bom 193 (194) : 46 Bom 171. 

3. (’81) AIR 1981 All 756 (757) : 68 All 969. 
(Failure to affix stamps by way of poundage 
fees.) 

(’97) 20 Mad 168 (159). 

(’88) AIR 1938 Gal 528 (628). (After the sale is 
set aside the judgment-debtor can be made to 
reimburse the auction-purchaser for any costs 
and the poundage fee he has properly paid in 
connexion with the sale.) 

4. (’29) AIR 1929 Bom 216 (217). 

ISee also (’91) 18 Gal 481 (488, 484). (Sec. 174, 
Bengal Tenancy Act.)] 

5. (’28) AIR 1928 All 816 (817). 

(*86) AIR 1935 Lah 428 (426). 

6. (’84) AIR 1984 Lah 790 (791). 

7. (’80) AIR 198Q Oudh 9 (10). 

8 . See the cases cited in Note 28 Foot note(l). 

9. (*88) AIR 1988 Mad 64 (55). 
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19. Mistake in oaloulating the amount to be deposited. — Where the 0.21 B.89 

original deposit is deficient and it appears that tho deficiency is duo to a ^wrong Notes 19*81 
calculation made by an oflicer o{ the Court and the applicant makes good the deficiency 
as soon as it is pointed out, though after thirty days have elapsed, is the deposit valid? 

It has been held that it the mistake is tho act of tho prescribed officer acting in 
accordance with the proscribed rules of the Court, then it will not affect tho party 
Otherwise no relief can be given to a party even though he is misled by an officer of 
the Cotirt.^ 

In the undermentioned caso^ it was held that a trifling mistake as to four annas 
in making the deposit should be overlooked on the principle de minimis non cn^at lex 
— tho law pays no regard to trifling matters. 


20. Conditional deposit. — In order that a deposit under this rule may be 
valid, it must be unconditional} If tho applicant prevents the money from being 
available to tho decree-holder forthwith and unconditionally^ the deposit is bad and 
will not entitle him to have the sale set aside.* Since this rule is inconsistent with the 
notion that a payment into Court may be made under protest or subject to conditions, 
the Court has no power to order that the decree- holder should draw out the money 
only on his executing a security bond.* If, as soon as an objection to the conditional 
deposit is taken, the applicant withdraws his condition, the money becomes available 
for payment to the docree-holder before he has made any attempt to withdraw it and 
therefore the deposit is not invalid.^ 

Where a deposit is properly made under this rule, but subsequently an 
application is made that the money may be retained in Court pending the result of an 
application under 0. 9 B. 13, the subsequent condition cannot invalidate the deposit 
which was originally good.® 


21. A sum equal to five per cent. Sub-rule (1) clause (a) provides that the 
deposit should include a sum equal to five per cent, of the purchase-money for 
payment to the purchaser, and a sale cannot be set aside unless the five per cent, is also 
deposited.^ That amount is intended partly as a solatium to the p urcha s er for th e loss 

Note 19 Note 20 


1. (’30) AIR 1930 Cal 802 (304). 

(’34) AIR 1934 Pat 240 (246). (Shortage in deposit 
— Mistake due to officer of Court.) 

(’33) AIR 1938 Pat 515 (510, 517). 

(’80) AIR 1930 Gal 249 (250). 

(’14) AIR 1914 Cal 666 (657). 

(’10) 7 Ind Oas 52 (63, 64) (Gal). 

(’98) 25 Cal 609 (611). 

(’91) 18 Cal 256 (268). 

(’07) 11 Cal W N 116 (119). 

(’98) 22 Mad 286 (288). (Court directed that judg- 
ment-debtor need not pay five per cent.— Short- 
age does not affect.) 

(’98) 1 Oudh Cas 193 (196). 

2. (’99) 26 Gal 449 (468, 469, 460) (F B). 

(’16) AIR 1916 Pat 290 (292) : 1 Pat L Jour 469. 
(26 Cal 449, Belied on.) 

3. (’87) AIR 1987 Pat 409 (410). (Deficit of four 
annas in deposit in favour of. auction-purchaser 
in challan of deposit — Judgment-debtor mis- 
takenly depositing deficit in name of decree- 
holder— Application to set aside sale held should 
be allowed notwithstanding the mistake.) 


1. (’21) AIR 1921 Bom 169 (171, 172) : 45 Bom 
1094. 

(’28) AIR 1928 Pat 193 (194) : 7 Pat 30. 

’38) AIR 1938 Siud 177 (182). 

’86) AIR 1985 Mad 842 (844, 847) : 66 Mad 972 
(P B). 

[See (’27) AIR 1927 All 661 (562) ; 49 All 839. 
(Where applicant said that if sale is not sot aside 
money may be returned to him, it is not a 
conditional deposit.)] 

[See also (’23) AIR 1923 All 503 (504).] 

2. (’32) AIR 1932 Cal 216 (217, 218). 

[See (’97) 1 Cal W N 132 (133). (The decision 
is under B. 174, Bengal Tenancy Act.)] 

3. (’30) AIR 1930 Mad 921 (923, 924) : 63 
Mad 943. 

4. (’ll) 10 Ind Cas 880 (881) (Cal). 

(’23) AIR 1923 Pat 418 (420) : 2 Pat 684. 

(’28) AIR 1928 Pat 169 (160, 161). (10 Ind Cas 880, 
Followed.) 

5. (’04) 8 Cal W N 366 (366). 

Note 21 

1. (’84) AIR 1984 Pesh 25 (26). 

(’24) AIR 1924 Nag 216 (218). 
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0.21 R«89 of that which is, perhaps, a good bargain.* A decree-holder-purchasor is as much 
Notes 21*22 entitled to that solatium as an outside purchaser.* To hold otherwise would bo to read 
into the rule after the word ‘purchaser* the words ‘if such purchaser be not the 
decree-holder.** But a more deposit of the five per cent, without the decree amount is 
not a valid deixjsit.® 

Whore one of two joint decree-holders obtains permission to bid for himself 
alone and not on behalf of the other, and purchases the property and thereafter the 
sale is sot aside under this rule, the compensation amount of five per cent, should go 
exclusively to him and not to the other decroe-holder.* 


22. Less any amount reoeiYed. — The amount that can be deducted under 
clause (b) of sub-rule (1) need not have been received by the decree-holder before the 
sale.^ Nor need such amount have been paid to him through the Court? 


If, after the proclamation of sale is drawn up, the decree-holder and the 
judgment-debtor adjust the decree in full or in part, the adjustment is tantamount to 
a receipt of the amount by the decree-holder and it is not necessary that that amount 
should be deposited when applying to set aside a sale under this rule.* The expression 
“any amount which may have been received by the decree-holder** in sub-rule (1), 
clause (b) means money actually received by the decree-holder and does not include 
payment of the sale proceeds into Court, which is not available to the decree-holder 
until the sale is confirmed. 

Illustration 


Cortain properties divided into two lots, A and B, were ordered to bo sold to realize a sum 
of Bs. 848-9-9. Properties A and B fetched Be. 420 and Bs. 684 respectively at the sale. The 
) judgment-debtor paid into Court Bs. 452-18-0 and applied to have the sale of lot B set aside. 
/ This amount would have sufficed to satisfy the requirements of the rule if the Bs. 420 for which 
lot A was sold could be deducted from the decretal amount and if the five per cent, could be 


[See (*16) AIB 1916 Pat 290 (292) ; 1 Pat L 
Jour 459. (Case under S. 174, Bengal Tenancy 
Act.)] 

2. (*99^ 26 Cal 449 (451, 452, 457) (F B). 

3. (’95) 1896 All W N 140 (140). 

(’88) AIB 1938 All 292 (298) : 55 All 200. 

(’99) 26 Cal 449 (451, 452, 457, 460) (F B). 

(’99) 22 Mad 286 (288, 289). 

4 . (’99) 26 Cal 449 (462, 457) (F B). 

5. (’88) AIB 1988 Mad 598 (606) : 56 Mad 808. 

6. (’27) AIB 1927 Pat 288 (289) : 6 Pat 886. 

Note 22 

1. (’35) 89 Cal W N 829 (831). 

(*37) 41 Cal W N 998 (999) : I L R (1987) 2 
Cal 606. 

2. (’35) 89 Cal W N 829 (831). 

(’37) 41 Cal W N 998 (999) ; I L B (1987) 2 
Gal 606. 

3. (’13) 18 Ind Gas 679 (580) (Mad). 

(’83) AIR 1983 All 610 (511): 65 All 697. (Amount 
specified in proclamation paid to decree-holder 
out of Court and five per cent, of purchase-mon^ 
deposited in Court— Application is good.) 

(’84) AIR 1984 Nag 21 (23. 26) : 81 Nag L R 67. 
(Application under R. 89 accompanied by five per 
oent. of the purchase-money and receipt from 
decree-holder on full satisfaction — Sale should 
1^0 sotf ftfiido ^ 

(’12) 14 Ind Gas 826 (826, 827) (Mad). 

(’ll) 12 Ind Gas 169 (169) (Mad). 

(’08) 6 Oudh Gas 68 (71). 

(’87) 41 Gal W N 998 (1000): ILR (1987) 20al606. 


(’88) AIR 1938 Cal 262 (253). (The auctibn-pur- 
chaser has no right to restore the sale on the 
ground that the alleged satisfaction of the decree 
was untrue because such application could only 
be made by the decree-holder.) 

(’85) AIB 1985 Mad 1050 (1051, 1052). (Judg- 
ment-debtor depositing five per cent, under Rule 
89(1) (a) and executing mortgage— Provisions of 
0. 21 R. 89 held complied with and sale should 
be set aside.) 

(’S5)*88 Cal W N 829 (881). (Amount must have 
been received by the decree-holder — This is a 
question of fact which has got to be found by 
the Court and it is open to the Court to accept 
an admission by the decree-holder himself.) 

4 . (’28) AIR 1923 Bom 299 (299, 800). 

(’99) 28 Bom 723 (725). 

I ’97) 1 Gal W N 703 (704, 706). 

I ’16) AIR 1916 Mad 1028 (1029). 

’80) AIR 1980 Pat 818 (819): 9 Pat 810. 

’88) AIR 1988 Nag 54 (55): ILR (1988) Nag 466. 
[See also (’37) AIR 1987 Mad 270 (271, 272) : 
ILR (1987)Mad 828. (Judgment-debtor privately 
selling property to auction-purchaser and apply, 
ing that the purchase-money deposited by pur- 
chaser should be treated as deposit under this 
rule and sale set aside — Purchaser consenting 
to this course— Still this cannot be done as the 
purchase-money in Court cannot be dealt with 
by the purchaser till the sale is set aside.)] 

[But see (’80) AIR 1980 All 848 (844, 845) : 58 
All 152.)] 
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calculated on the purchase money of lot B alone. It was hold that as the decree-holder had not 21 R« 89 
actually received the sum of Rs. 420 the deposit was not full and the sale could not be sot aside.^ NotSB 28**88 
On the same principle a judgment-debtor is not entitled to take advantage of 
any deposit made by his co-judgment-debtor which was made not conjointly with him, 
but independently of him.® 

But where money is deposited by the judgment-debtor in Court and it is 
available to the decree-holder without any obstacle of law^ then does that money 
amoilnt to receipt by the decree-holder? According to the High Court of Allahabad it 
does. Thus, where the judgment-debtor deposited Es. 5000 in Court towards the decree 
on the date of sale, and subsequently on the same date the pro[)crties were sold and 
the judgment-debtor thereafter deposited under this rule Rs. 71,000 which, together 
with the Rs. 5000 already deposited was the decroe-ariiount, it was held that the 
amount of Es. 5000 must bo held to be “received*' by the decree-holder, and the 
deposit of the balance was proper.^ According to the High Court of Madras,® on the 
other hand, “received" does not mean “virtually received" or “constructively received" 
and an amount which has boon deposited in Court cannot be said to liavo been 
“received" within the meaning of this rule. A similar view has also been held by 
the Sind Judicial Commissioner’s Court.® 

Where a sale proclamation specified the entire amount due under the decree 
and also contained a direction that certain items were to be sold for only a part of the 
decree amount and after sale the persons interested in such items applied to sot aside 
the sale on their depositing the amount for which their property was sold together 
with the five per cent, due to the purchaser, it was hold that the deposit was 
valid.^® The reason is that in such a case the words “amount specified in the sale 
proclamation** can only mean the amount which is to be realized by the sale of the 
particular properties, 

23. **For payment to the deoree-holder.*’ — The word 'decree- holder’ in 
this rule means the decree-holder for the satisfaction of whose decree the sale teas 
ordered and does not include other decree- holders who may be entitled to claim 
rateable distribution under Section 73. Therefore, it is not necessary for the applicant 
to deposit into Court the amounts due to the other decree- holders claiming rateable 
distribution.^ There is a conflict of decisions as to whether money deposited under this 
rule will be ‘assets* available for rateable distribution among the other decree- holders 
of the judgment-debtor. The undermentioned decisions® have hold that such money 
will not be ‘assets' available for rateable distribution under Section 73, the reason being 
that the money has been paid for a specific purpose. But the contrary view has been 
held in the undermentioned decisions.® In view of the discussion in Note i to 
Section 73 antCt it is submitted that the latter view is more correct! Where a decree 


5. (’99) 28 Bom 728 (725). 

ISee also (’88) AIR 1988 All 155 (156): 55 All 128.] 

6. (’22) AIR 1922 Mad 54 (64). 

(’16) AIR 1916 Mad 717 (718) : 89 Mad 429. 

•19) AIR 1919 Mad 188 (184). 

(’ll) 9 Ind Gas 987 (938) (Mad). 

[See (’27) AIR 1927 All 561 (662) : 49 All 839. 
(Where judgment-debtor and his mortgagee 
deposited separately it was treated as one.)] 
[But see ('14) AIR 1914 Mad 8 (8,- 9).] 

7. (’88) AIR 1983 All 292 (298) : 55 All 200. 

S. (’88) AIR 1988 Mad 268 (204). 

9. (’88) AIR 1988 Sind 177 (181). 

10. (’26) AIR 1926 Mad 765 (766, 767). 


Note 23 

1. (’13) 19 Ind Gas 476 (476, 477) : 37 Bom 387. 
(’88) AIR 1933 Lah 226 (226) : 14 Lah 55. 

(’07) 81 Bom 207 (217). 

(’96) 1 Gal W N 196 (196). 

(’12) 17 Ind Gas 920 (921) (Mad). 

2. (’18) 18 Ind Gas 839 (840); 40 Gal 019. 

(’08) 80 Gal 262 (268, 264). 

(’97) 1 Gal W N 695 (696). 

(’18) AIR 1918 Mad 704 (704). 

(’36) AIR 1986 Mad 1050 (1051). 

3. (’82) AIR 1932 Nag 166 (167): 28 Nag LR179. 
(’38) AIR 1938 Nag 847 (348, 849). 

(’88) AIR 1988 Pat 803 (804, 805) ; 12 Pat 772. 
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0.21 R.89 is attached by two persons who are both substituted for the decree-holder.defendant 
Hotss 28-2i and a sale held in execution of the attached decree at the instance of one of them is 
set aside under this rule, both of them mil be regarded as the *'decree-holder’' and 
will be entitled to the amount deposited.* Where the property of a judgment-debtor 
is attached in execution of several decrees and a sale in execution of one of the decrees 
is set aside by a deposit, the sale does not put an end to the attachment made at the 
instance of the other decree-holders.* 

Where, in a mortgage suit, a decree for sale in favour of the plaintiff was 
passed subject to the payment of a certain prior charge in favour of a defendant out of 
the sale proceeds, and the sale in execution was set aside under this rule by one of the 
subsequent mortgagees, the decree-holder was held entitled to draw the whole amount 
without any deduction being made on account of the prior charge.* The reason is that 
there were no sale proceeds out of which the prior charge was to be paid, as the sale 
was set aside. 

Upon a sale being set aside under this rule, the decree- holder is not entitled to 
claim interest from the date of sale till the date of deposit.^ 


24. Sub-rule (2), — The object of this sub-rule is to prevent a person who 
intends to impeach a sale under Buie 90 from, at the same time, obtaining the benefit 
of the concession granted by this rule.^ It has been held by the Allahabad High Court* 
that where applications under Buies 89 and 90 made by the same person are pending, 
the Court ought to call upon the applicant to make his election as to which application 
he will prosecute. But this view has been dissented from by the Nagpur High Court* 
which has held that it is for the applicant to withdraw the application under Buie 90 
and not for the Court to ask him to do so. The fact that an applicant makes an 
application under Buie 90 is not a permanent disqualification and therefore he may 
carry on the application under this rule, if the other application has been withdrawn.* 
A person whose application under Buie 90 is dismissed is also not disqualified from 
subsequently applying under this rule.* An application made by a person under this 
rule is not barred by the pendency of an application under Buie 90 by another person.^ 
But where the same person first applies under Buie 90 and then applies under Buie 89, 
the latter application is not competent and cannot be entertained so long as the previous 
application is pending.^ 


(’88) AIR 1988 Cal 621 (522). 

[fiea also (’88) AIR 1988 Nag 849 (852).] 

4. (’08) 12 Oal W N 800 (802). 

5. (’03) 13 Mad L Jour 221 (221). 

6. (’98) 8 Mad L Jour 185 (187). 

7. (*14) AIR 1914 Low Bur 190 (190). 

Note 24 

1. (’98) 8 Mad L Jour 56 (68). 

2. (’25) AIR 1925 All 778 (779) : 47 All 850. 

3. (*37) AIR 1937 Nag 161 (162). 

4. (’09) 1 Ind Can 804 (806) (Cal). (Decision under 

8. 174, Bengal Tenancy Act.) 

(’96) 23 Cal 958 (960, 961). 

(’98) 8 Mad L Jour 56 (58). 

(’07) 10 Oudh Cas 141 (144). 

[See also (’88) AIR 1988 Sind 177 (182). (AppU- 
cation both under Br. 89 and 90 — Application 
saying that the application under R. 69 &ould be 
taken into consideration only if the sale was 
not set aside under R. 90 — Judgment-debtor 
afterwards withdrawing application under B. 90 


— Application under B. 89 should be deemed as 
made only on such date.)] 

5. (’26) AIR 1928 All 196 (197). 

(’18) AIR 1918 Oudh 8 (9) : 20 Oudh Cas 829. 
[See also (’26) AIR 1926 All 754 (755). (An ap. 
plication under B. 90 before conclusion of sale 
is not an application under R. 90 and will not 
bar one under B. 89.)] 

6 . (’08) 80 All 192 (196). 

(’96) 28 Oal 682 (686). (Other judgment-debtor 
appealing against an order under B. 90.) 

[See (’87) AIR 1987 Nag 161 (162). (But the 
above proposition will not apply to a case where 
the applicant under R. 89 is a person on whom 
the interest of the applicant under R. 90 has 
devolved.)] 

7. (’87) AIR 1987 Nag 161 (162). 

[See also (’ll) 11 Ind Cas 757 (758) (Cal). (On 
date of withdrawal of application under B. 90,- 
80 days elapsed— Hefd that application under 

8. 174, Bengal Tenancy Act corresponding to 
B. 89 not competent.)] 
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Sub-rule (2) will not apply if the application to set aside the sale does hot come 
■within the scope of Rule 90 but comes within the scope of Section 47, ante.^ 
Irregularity in the conduct of or in publishing the sale cannot be taken as a plea in an 
application under this rule.® 

There is no provision converse to this sub-rule and therefore there is nothing 
to prevent an application being made under Rule 90 where an application under this 
rule has been made and withdrawn or dismissed.'® 

4 

25. Setting aside sale in respeot of portion of property sold. — See 

Note 22 above. 

26. Meoessary parties to application. — See Notes to 0. 21 B. 92, infra. 

27. Notice. — See Notes to 0. 21 B. 92, infra, 

28. Limitation. — An application under this rule to set aside a sale is governed 
by Article 166 of the Limitation Act and must be made on or before the thirtieth 
day from the date of the sale.' The starting point of limitation for such an application 
is the date on which the sale is completed, that is, the day on which the highest bid is 
accepted and the twenty-five per cent, of the purchase money is deposited* and not 
the date on which the sale is confirmed.* The provisions of Section 14 of the Limitation 
Act are not applicable to an application under this rule.* 

As to the effect of the failure to implead the auction-purchaser and to issue 
notice to him within thirty days, see Notes to Order 21 Buie 92. 

Sub-rule (2) of Buie 92, infra and the words “may apply ..... on his 
depositing” in this rule show that not only the application, but the deposit also must 
be made within thirty days from the date of the sale.* If the deposit is not made in 
time, the Court has no power to extend the time either under Section 148 of the Code 
or under Section 5 of the Limitation Act.® It has, however, been held by the Oudh 
Chief Court in the undermentioned case^ that where a decree-holder who is himself 
the auction-purchaser consents to accept a deposit made by the judgment-debtor in full 


8 . (’09) i Ind Gas 258 (251) : 33 Bom 698. (To 
Bet SBide sale ou account of fraud nuder S. 211 of 
the old Codo.) 

9. (’01) 28 Cal 78 (76). 

[See (’99) 28 Bom 681 (635).] 

10. (’25) AIR 1925 All 778 (779) : 17 AU 850. 
(’ll) 11 Ind Gas 196 (196) (Cal). 

Note 28 

1. (’ll) 9 Ind Gas 88 (88) (All). 

(’26) AIR 1926 Bom 835 (885). 

(’19) AIR 1919 Bom 180 (181) : 13 Bom 785. (It 
is not enough to make deposit within 80 days.) 
(’26) AIR 1926 Lah 689 (610). 

(’28) AIR 1928 Nag 186 (118). 

(’25) AIR 1926 Oudh 111 (112). (Section 6, Limi- 
tation Act, does not apply to an application 
under 0. 21 R. 89.) 

[See (’16) AIR 1915 Low Bur 97 (97). (On 
80th day sale confirmed — Thereafter petition on 
the same day — Petition is in time.)] 

2. (’12) 17 Ind Gas 788 (781) : 86 All 66. 

(’26) AIR 1926 Bom 885 (885). 

(’86) AIR 1985 Oudh 181 (182) : 10 Luck 557. 
(’81) AIR 1981 Oudh 25 (27) ; 9 Luck 898. 

(’80) AIR 1980 Lah 11 (19). 

(’19) AIR 1919 Lah 809 (810). 


(’28) AIR 1928 Nag 111 (112). 

(’81) AIR 1981 Oudh 291 (292). 

(’35) AIR 1935 Oudh 131 (132) : 10 Luck 657. 
(Collector selling property under directions of 
executing Court and Court approving sale sub- 
sequently — Sale is complete only when Court 
accepts it — See however Note 2 to B. 81 in this 
connection.) 

3. (’02) 29 Cal 626 (628, 631, 686). 

(’12) 17 Ind Cas 884 (884) (Nag). 

(’86) AIR 1986 Pat 658 (659). 

4. (’02) 29 Cal 626 (682). 

5. (’ll) 10 Ind Cas 61 (58) (Cal). 

(’17) AIR 1917 Mad 176 (176, (177). 

(’29) AIR 1929 Nag 10 (11). 

(’86) AIR 1986 Pat 119 (120). 

6. (’ll) 10 Ind Cas 148 (152) (Cal). 

(’84) AIR 1984 Lah 875 (876). 

(’88) AIR 1988 Rang 8 (9). 

(’17) AIR 1917 Cal 654 (565). 

(’12) 18 Ind Cas 865 (368) (Gal). 

(’17) AIR 1917 Mad 176 (177). (Inherent, power 
under S. 161 cannot be invoked.) 

(’17) AIR 1917 Pat 844 (844) : 2 Pat L Jour 164. 
(’28) AIR 1928 Rang 286 (286) : 6 Bang 490. 

7. (’86) AIR 1986 Oudh 66 (66) : 11 Luck 418. 


0.21 R.89 
Notes 24-2N 
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0.21R.89 satisfaction of his decree and consents to have the sale set aside on receipt of such 
Votes 28~'29 deposit, it is open to the Court to set aside the sale although the deposit \ 7 a 8 made 
beyond thirty days from the date of the sale. 

Where the applicant, without any fault of his own, is not able to deposit the 
money into Court, on account of the fact that the challan was not signed by the Judge 
and returned to him in time or on account of some other act of the Court, the deposit 
made on the next day will be a valid deposit on the principle expressed by the maxim 
actus cnricB neminem gravabit — an act of Court shall prejudice no man.® Where the 
Court is closed on the last day for making the deix)9it it may be made on the next 
» re-opening day by virtue of the provisions of Section 10 of the General Clauses Act.® 

The provisions of Section 7 of the Limitation Act do not apply to the period of 
thirty days for making a deposit under this rule, as that period is not fixed by any 
provision of the Limitation Act, but by a provision in this Code, namely, Rule 92, 
infra. Consequently a minor is not entitled, by reason of his disability, to an extension 
of the period under Section 7 of the Limitation Act.^® 

Where A had applied under the rule, but the sale was set aside on the 
application of B under Rule 90 infra, whereupon A withdrew his application which 
was dismissed as withdrawn and got back the amount deposited, but subsequently B's 
application was dismissed by the appellate Court and the sale confirmed, it was held 
that A could not claim to revive the original application made by him by re-depositing 
the amount after limitation.^^ 

See also the undermentioned case.^® 

29. Appeal. — There was no provision in the old Code for an appeal against 
an order undor Section 310A. Being, however, a decision on a question relating to 
the execution, discharge or satisfaction of the decree, it was held that such an order 
would be appealable if the decree-holder was the purchaser, inasmuch as the question 
was one between the parties to the suit.^ But where the auction-purchaser was a 
etranger, there was a conflict of opinion as to the appealability of the order.® See Note 
19 to Section 47 for a fuller discussion. 


S. (’22) AIR 1922 All 196 (190) : 44 All 9. 

<’34) AIR 1934 Lah 876 (876). 

<’19) AIR 1919 All 339 (340). 

•(’15) AIR 1916 All 414 (415) : 37 All 591. (Trea- 
sury officer regarded as an officer of the Court 
for purpose of this rule.) 

<*11) 10 Ind Cas 61 (64) (Cal). 

<’ll) 10 Ind Cas 880 (881) (Cal). 

<’24) AIR 1924 Mad 324 (326) : 47 Mad 643. 
(Obiter), 

<’26) AIR 1926 Nag 331 (381). (The Court’s direc- 
tioutopayonthe next day— Extension allowed.) 

<’03) 6 Oudh Cas 68 (71). 

(’91) 18 Cal 231 (234). 

(’97) 19 All 140 (140). 

(’06) 9 Oudh Cas 214 (216). 

<’03) 6 Oudh Cas 68 (70). 

10. (’09) 1 Ind Cas 178 (179) : 5 Nag L R 1. 

11. (’34) AIR 1934 Mad 698 (696). 

12. (’37) AIR 1937 Pat 118 (116):16 Pat 202 (FB). 
(Agreement between decree-holder purchaser and 
judgment-debtor that if the decretal amount 
was paid within a certain date the sale would 
be set aside and that on default it would be con. 
firmed— Fcfd on construction of agreement that 


time was of the essence of the contract and that 
on default of the judgment-debtor in paying the 
money within the appointed time the sale auto- 
matically tiecame confirmed and no order of 
Court was necessary for the purpose.) 

Note 29 

1. (’09) 1 Ind Cas 804 (806) (Cal). 

(’ll) 10 Ind Cas 61 (62) (Cal). 

(’02) 6 Cal W N 67 (60). 

(’01) 28 Cal 73 (76). 

(’97) 1 Cal W N 703 (705). 

(’08) 7 Cal L Jour 282 (283). 

(’09) 4 Ind Cas 253 (263, 254) : 33 Bom 698. 

(’06) 31 Bom 207 (214). 

(*99) 1 Bom L R 74 (75). 

(’98) 21 Mad 416 (416, 417). 

(’10) 8 Ind Cas 855 (856) (Mad). 

[But see (’05) 27 All 268 (265).] 

2. No appeal lies : 

(’08) SO All 379 (883). 

(’97) 19 All 140 (141). 

(’01) 25 Bom 631 (686). 

(’07) 5 Cal li Jour 204 (205). 

(’96) 1 Cal W N 114 (117). 

(1900) 10 Mad L Jour 228 (229). 
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Under this Code an order setting aside a sale or refusing to set aside a sale 0.21 R. 89 
under Rule 92 is appealable as an order under Order 43 Rule 1 clause (j).^ An Notes 29-80 
appeal will lie even in a case where the sale is in execution of a small cause decree, 
transferred to the original side for execution against immovable property The forum 
of appeal depends upon the value for jurisdiction stated in the suit in which the decree 
has been passed.® No second appeal will lie from an order under this rule road with 
Rule 92, by virtue of the provisions of Section 104.® 

Even though the matter may fall under Section 47 (in cases where the decree- 
holder is the purchaser) the order will not be appealable as a decree under this Code, 
as the definition of decree in Section 2 excludes even an order under Section 47 if it 
is appealable as an order » See Note 2 to Section 2, sub-section (2). 

In cases under Section 174 of the Bengal Tenancy Act an appeal lies as from 
a decree where the decree-holder is tlie purchaser,^ but not whore sucli purchaser is a 
stranger.® But the Bengal Legislature has in 1928 amended Section 174 of that Act 
by adding a clause providing for an appeal under that Section in such cases. 

When an application under this rule has been dismissed for default and an 
application for restoration thereof has been unsuccessful, no appeal lies against the 
order refusing to restore the application.® 

An order confirming the sale is tantamount to a refusal to set aside the sale on 
the application of the judgment-debtor, and is therefore appealable.'® 

No second appeal lies against an order setting aside or refusing to set aside a 
sale under this rule.'' 

On a dispute between a person (not the judgment-debtor) who had applied 
under this rule to set aside a sale and the decree-holder, the latter's application to 
withdraw the money deposited by the former was refused. It was hold that the 
matter did not fall under Section 47 and so was not appealable.'* 

30. Revision. — Where a Court refuses to entertain an application,' under this 
rule, of a person who is entitled to apply, on the ground that the applicant has no locus 
standi to apply or allows the application of a person who has not the legal character 
Bi^ecified in this rule, is the order rovisable by the High Court ? It has been held by 


(’ll) 9 Ind Gas 472 (474) (Low Bur). 

Appeal lies : 

(’07) 29 All 276 (276). 

(’01) 25 Bom 418 (421). 

(’ll) 12 Ind Gas 169 (169) (Mad). 

■(’07) 80 Mad 507 (508, 509). 

3. (’18) AIB 1918 All 192 (194) : 40 All 425. 
(Purchaser can appeal.) 

(’17) AIR 1917 Cal 554 (555). 

(’ll) 10 Ind Gas 148 (149, 152) (Gal). (Sale set aside 
without notice to purchaser— Ho can appeal.) 
'(’10) 6 Ind Gas 673 (673) (Cal). 

(’ll) 12 Ind Gas 783 (733) (Lah). 

(’12) 14 Ind Gas 826 (826) (Mad). 

(’37) AIR 1987 Pat 118 (116) : 16 Pat 202 (PB). 
(Appeal held competent even if procedure followed 
had been one substituted by agreement for that 
laid down by the Code where the procedure was 
in essence though not in form one under 0. 21.) 

4 . (’20) AIR 1920 Mad 290 (291). ' 

5. (’ll) 12 Ind Gas 788 (788) (Lah). 

6. (’24) AIR 1924 Bom 495 (497, 496) : 48 Bom 688. 
(’20) AIR 1920 Bom 60 (60) : 44 Bom 472. 

(’30) AIR 1980 Oal 249 (250). 


(’26) AIR 1926 Cal 400 (400). 

(’ll) 10 Ind Gas 345 (346) : 88 Cal 339. 

(’10) 6 Ind Gas 573 (573) (Cal). 

(’21) AIR 1921 Lah 166 (157). 

(’19) AIR 1919 Lah 309 (309). 

(’10) 7 Ind Gas 718 (719) : 1910 Pun Re No. 72. 
(’12) 17 Ind Gas 884 (885) : 8 Nag L R 177. 

(’30) AIR 1930 Oudh 9 (9). 

(’26) AIR 1925 Oudh 622 (623) : 29 Oudh Gas 86. 
(’16) AIR 1916 Pat 307 (308). 

(’22) AIR 1922 Oudh 146 (147) ; 25 Oudh Gas 78. 
(’29) AIR 1929 Rang 148 (148) : 7 Rang 37. 

[See (’ll) 9 Ind Gas 937 (938) (Mad). (Party 
having right of second appeal under law l^iore 
1908— Cannot bo defeated by 0. 43 R. 1 of the 
present Code.)] 

7 . (’12) 18 Ind Gas 365 (368) (Gal).’ 

8 . ^25) AIR 1925 Pat 525 (626) : 4 Pat 718. 

9. (’07) 29 All 696 (597 , 598). 

10 . (’83) AIR 1933 Lah 210 (210). 

11. (’37) AIR 1987 Rang 537 (638). 

12 . (’85) AIR 1935 Mad 842 (847) : 58 Mad 972 
(FB). 
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0>81 B>89 the High Cioarts of Calcutta,^ Madras^ and Patna’ and by the Jndioial Commissioner’s 
Botes 80-81 Court of Nagpur’ that the High Court can interfere on the ground that in such oases, 
the Court either refuses to exercise a jurisdiction vested in it by law or exercises a 
jurisdiction not vested in it by law. The High Court of Allahabad’ has, however, taken 
a contrary view that the Court has jurisdiction to decide whether the applicant is 
entitled to apply and that a decision arrived at in the exercise of such jurisdiction, 
even though erroneous, cannot be interfered with by the High Court in revision. 

Where an applicant has complied with the terms of this rule but his application 
is nevertheless rejected,’ or where a sale is set aside even though the applicant does not 
conform to the provisions of this rule,’ the order is open to revision by the High Court. 

See also the undermentioned cases.’ 

81. Deposit— Salt for refund and oontrlbntlon. — Where property belonging 
to A is sold in execution of a decree against B and A has the sale set aside on 
depositing the amount under this rule, can he sue the decree-holder for the recovery 
of such amount? It has been held by the High Courts of Bombay, Calcutta and Patna 
that he is not so entitled to recover.^ They proceed upon the view that the payment 
under this rule must be taken to have been deposited for payment to the decree- holder 
voluntarily and unconditionally. The decisions of the Madras High Court are conflicting 


Nple 30 

1. (’03) SO Cal 435 (428). 

2. (’24) AIH 1924 Mad 723 (724). 

(’28) AIB 1923 Mad 059 (660). 

(’21) AIR 1921 Mad 157 (161, 168) ; 44 Mad 554 
(PB). 

(’20) AIR 1920 Mad 290 (291). 

(’13) 18 Ind Cas 579 (582) (Mad). 

(•14) AIR 1914 Mad 46 (47) ; 88 Mad 775. 

[But Me (’19) AIR 1919 Mad 183 (184).] 

3. (’23) AIR 1923 Pat 490 (491) ; 2 Pat 715. 

(’19) AIR 1919 Pat 501 (502) ; 4 Pat L Jour 840. 

[See however (’86) AIR 1986 Pat 119 (121). 
[Held Court had jurisdiction to decide if 
applicant had locus standi. The fact that it 
decided iterroneously isnogroundforrevision.)] 

4. (’26) AIR 1926 Nag 10 (14, 15) : 21 Nag L B 102. 

5. (’28) AIR 1928 All 892 (892, 893) ; 46 All 426 

(PB). 

(’00) 28 All 84 (87, 88), 

6. (’81) AIR 1931 All 766 (757) : 68 All 969. 

(’28) AIR 1928 All 815 (818). 

(>80) AIB 1980 All 848 (846) : 58 All 152. 

(’29) AIB 1929 All 698 (695, 596) : 61 AU 910. 
(*97) 1 Gal W N 186 (186). 

(’28) AIB 1928 Pat 169 (162). 

(’80) AIB 1980 Oudh 9 (9, 10). 

(1900) 8 Oudh Cas 286 (288). 

7. (’29) AIB 1929 Nag 10 (11). 

8. No revision lies ; 

(’24) AIR 1924 Pat 87 (88, 89) : 2 Fat 600. 

(’27) AIB 1927 All 764 (764). (Decision that 
“ Court” means Civil Court.) 

(’18) AIR 1918 All 192(198) :40AU426. (“Court” 
means Civil Court.) 

(’81) AIR 1981 All 449 (460). (Rejection of appU- 
cation on the ground that the deposit not made 
by the proper person.) 

(’19) AIR 1919 Bom ISO (181) : 48 Bom 786. 
(A^ioation under the rule not mode within 
thirty days.) 


(’17) AIR 1917 Mad 662 (662). (Erroneous deci- 
sion on limitation.) 

(’02) 6 Oudh Cas 377_ (379). (Where no appeal 
lies, no revision.) 

(’37) AIR 1937 Rang 587 (588). (Application to 
set aside sale dismissed as time-barred — Appel- 
late Court holding that land was not saleable 
under S. 60, C. P. 0., and sale must be set aside 
irrespective of time of deposit — Held Court had 
jurismetion to decide question and uo revision 
lay.) 

(’87) AIR 1937 Oudh 108 (111). (Error of judg- 
nient on point of law — Tondor under 0. 21 K. 89 
by would-be purchaser acquiring interest in pro- 
perty after auction-sale — Order of Court setting 
aside sale holding tender valid, though wrong, 
oannot be interferred with in revision.) 
lievision lies : 


(’80) AIR 1930 Cal 249 (250). (Rejection on the 
ground that deposit is insufficient — Court officer 
misleading judgment-debtor — Revision lies.) 

(’26) AIR 1926 Nag 17 (18, 19). (Dismissal for 
defect without asking applicant to give parti, 
culars.) 

(’16) AIR 1916 Pat 290 (292) : 1 Pat L Jour 469. 
(Order without jurisdiction.) 

(’19) AIR 1919 Pat 466 (466). (Court declining 
to accept deposit from the judgment- debtor.) 

(’01) 26 Bom 681 (685). (Do.) 

(’02) 6 Cal W N 67 (60). 

(’96) 1 Cal W N 114 (117). 

(’86) AIR 1986 Mad 842 (847) : 68 Mad 972 (FB). 
(Lower Court refusing deoree-holder's application 
to withdraw the money deposited under this rule 
On the ground that it had been deposited under 
protest — Held that the order was without 
jurisdiction and could be set aside in revision.) 

Note 31 

1. (’21) AIR 1921 Bom 169 (171, 172) : 46 Bom. 
1094. 

(’83) AIB 1988 Bom 289 (242) : 57 Bom 601. 
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on this point.^ In a recent decision of that Gourt^ it has been hold that where a 
decree-holder, though his decree has been fully satisfied, fails to enter satisfaction and 
fraudulently brings the property to sale and the mortgagee of the property makes a 
payment under this rule to avoid the sale, the payment so made can be recovered back 
by the mortgagee under Section 72 of the Contract Act. It is pointed out in the 
decision that in such cases there is no outstanding decree as contemplated by this rule. 

Where the deposit is made by one of several judgment-debtors or by a person 
entitled to apply under this rule and the sale is set aside in consequence, the person 
making the deposit is entitled to sue the other persons liable to pay the decree-amount 
for contribution or for re-imbursement as the case may be.^ The High Court o! Madras 
has held in the undermentioned case^ that where the sale is sot aside at the instance 
of a purchaser subsequent to the court-sale, the payment made by him is not lawful 
within the meaning of Section 70 of the Contract Act, even though he was allowed by 
the Court to apply and, therefore, he cannot sue for compensation. 


R. 90. [S. 311.] ( 1 ) Where any immoveable property® has 
.... . been sold in execution of a decree, the decree- 

saieonsroundofirregui- holder, or any person entitled to share in a 
•nty or fraud. rateable distribution of assets, or whose interests 

are affected by the sale,® may apply to the Court to set aside the 
sale on the ground of a material irregularity or fraud in publishing 
or conducting it ; 


Provided that no sale shall be set aside on the ground of 
irregularity or fraud unless upon the facts proved the Court® is 


(’07) 12 Cal W N 151 (162, 158). 

(•28) AIR 1928 Pat 193 (194, 195) : 7 Pat 30. 

[See also (’02) 6 Cal W N 336 (887). (Suit by 


undertcuiiiit to rocover money paid for hia 
lessor.) 

(’89) 20 Pat L Tim 640 (640). (Decree-holdor 
cannot be restrained from withdrawing the 
money deposited.)] 

2. (*31) AIR 1931 Mad 763 (757, 759). (Refund 
can be claimed under S. 72, Contract Act, as 
money paid under coercion.) 

(’35) AIR 1935 Mad 842 (846) ; 58 Mad 972 (PB). 
(Refund cannot be claimed.) 

(’80) AIR 1980 Mad 921 (924). (Do.) 

3 . ('88) AIR 1938 Mad 493 (494, 495). (Rovers- 
ing on Letters Patent Appeal, AIR 1986 Mad 
961.) 

4 . (*28) AIR 1928 All 127 (128). (Deposit by 
mortgagee.) 

(’ll) 10 Ind Oas 468 (459) (All). (Claim regarding 
the five per cent, is not tenable.) 

(’14) AIR 1914 All 880 (831, 882) : 86 All 272. 
(Depout by one of several judgment-debtors.) 
(*18) 21 Ind Oae 207 (209) (Oal). (Deposit by rever- 
sioner — Suit against widow for recovery of the 
amount deposited by him Widow held liable 


except for tho money which r«*prcscnted the 
damage payable to tho exeoiition purfhasor.) 

(’31) AIR 1931 Pat 394 (400, 402) : 10 Pat 528. 
(Mortgagor entitlerl to contribution from his 
co-mortgagors of tho amount paid by him, but 
not the statutory compensation.) 

(’13) 17 Ind Gas 90 (92) (Cal). (Suit by one of tho 
co-owners for compensation — Plain lid held 
entitled to it though tho other owner, in whose 
name tho property was recorded, had assigned 
his share to a stranger.) 

(’12) ldlndCasl44(147) (Cal): (Plaintiff obtained 
a money decree against the defendant — Deposit 
by the plaintiff to set aside the sale of the defen- 
dant’s property in execution of rent decree — 
Plaintiff held entitled to the amount from the 
defendant.) 

(’10) 6 Ind Cas 810 (810, 812, 818) : 88 Cal 1. 
(Cannot recover the five per cent.) 

(’17) AIR 1917 Bom 141 (146, 147) ; 42 Bom 666. 
(Do.) ' 

(’04) 81 Cal 976 (978). (Mortmgeo paying 
the deposit has an additional lien.)] ■ 

[Bat Me (’28) AIR 1928 Bang 278 (280) : 6 Bang 
600.] 

5. (’80) AIR 1980 Mad 644 (646). 


0.21 R.89 
Note 81 


0.21 B. 90 
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0.21 R. 90 satisfied that the applicant has sustained substantial injury by 
reason of such irregularity or fraud. 

[ 1877 , 8 . 311 ; 1859 , 8 . 256 .] 



Local Amendments 

ALLAHABAD 

For the words “ Provided that no read the words “ Provided that — 

(a) no or fraud 

and add the following proviso : 

''(b) no such application shall be entertained upon any ground which could 
have been taken by the applicant on or before the date on which the sale proclamation 
was drawn up.” 

CALCUTTA 

Add the following to sub-rule (1) : 

" or on the ground of failure to issue notice to him as required by Buie 22 of 
this Order.*’ 


Cancel the proviso and, substitute therefor the following : 

** Provided — 

(i) that no sale shall bo set aside on the ground of such irregularity, fraud or 
failure unless, upon the facts proved, the Court is satisfied that the applicant has 
sustained substantial injury by reason of such irregularity, fraud or failure, 

(ii) that no sale shall be set aside on the ground of any defect in the proclama- 
tion of sale at the instance of any person who after notice did not attend at the 
drawing up of the proclamation or of any person in whose presence the proclamation 
was dmwn up, unless objection was made by him at the time in respect of the defect 
relied upon.”^ 

LAHORE 

Add the following proviso : 

“Provided that no such sale be set aside on the ground which the applicant 
could have put forward before the sale was conducted.”^ 

MADRAS 

After the first paragraph and before the present proviso to the rule, insert the 
following : 

“Provided that the Court may, before admitting the application, call upon the 
applicant either to furnish security to the satisfaction of the Court for an amount equal 
to that mentioned in the sale warrant or that realized by the sale, whichever is less, 
or to deposit such amount in Court : 


Provided also that the security furnished or the deposit made as aforesaid, shall 


O. 21 R. 90 (Local Amendmentt) 

1. (Calcutta). (’88) 42 Cal W N 661 (665). 
(0. 21 B. 90, Proviso (ii), is inapplicable if the 
particular dofeot in the sale proclamation that 
is complained of is no part of the order of the 
Court in drawing up the sale proclamation and 
it finds a place in the sale proclamation that is 
actually issued despite the direction of the Court 
to the contrary.) 

1. (Uhore). (’87) AIR 1987 Lah 809 (810). 
(Where objection to a sale of immoveable pro- 
perty is taken under S. 60 (1) (c) after sale, but 
before sale is confirmed, objection falls under 
0. 21 R. 90, as amended by the Lahore High 
Court and is not entertainable.) 


(’38) AIR 1988 Lah 608 (508). (The objections as 
to the contents of the proclamation ought to be 
raised before the sale and cannot be considered 
at the stage of appeal under the proviso to R.90, 
0. 21 added by the Lahore High Court.) 

(’89) AIR 1989 Lah 118 (117) : 1 L R (1989) Lah 
108. (Proviso 2 to 0. 21 R. 90 only relates to 
what lies within 0. 21 R. 90, that is to matters 
in connexion with publishing or conducting the 
sale. It has and can have no application to a 
question raised under Section 47.) 

(’89) AIR 1939 Lah 222 (222). (If the judgment- 
debtors were never served with a notice as regards 
sale it is obvious that the objection could not. 
have been preferred earlier and hence the proviso 
does not apply.) 
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be liable to be proceeded against only to the extent of the deficit on a re-salo of the 
property already brought to sale 

In the present proviso after the word “Provided’* insert the word “further”. 

NAGPUR 

After the proviso to sub-rule (1), insert the following further proviso : 
“Provided also that no such application for setting aside the sale shall be 
entertained upon any ground which could have been, but was not put forward by tho 
applicant before the commencement of the sale.” 

n.-w.f'p. 

Add the following further proviso to sulo-rule (1) : 

“Provided further that no such sale be set aside on any ground which the 
applicant could have put forward before tho sale was conducted.”^ 

OUDH 

Add the following second proviso ; 

“Provided also that no such application for sotting aside the sale shall bo 
entertained upon any ground which could have been, but was not put forward by the- 
applicant before the commencement of the salo.”^ 

PATNA 

Siihstitute the following for tho proviso to sub-rule (1) : 

“(i) Provided that no application to set aside a sale shall be admitted unless, 

(a) it discloses a ground which could not have been put forward by the appli- 
cant before tho sale was concluded, and 


(b) the applicant deposits with his application such amount not exceeding 12 J 
per cent, of the sum realized by the sale or such other security as the Court may in 
its discretion fix, unless the Court, for reasons to bo recorded, dispenses with the 
deposit.^ 

(ii) Provided further that no sale shall be set aside on the ground of irregula- 
rity or fraud unless upon the facts proved the Court is satisfied that the applicant has 
sustained substantial injury by reason of such irregularity or fraud.” 

Add the following as sub-rule (2) : 

“ (2) In case the application is unsuccessful the costs of tho opposite party shall 
be a first charge upon the deposit referred to in proviso (i) (b), if any.” 

RANGOON 

For the present provisos to rule 90, substitute the following : 

. “Provided that — 

(a) no application to set aside a sale shall be admitted unless it discloses a 
ground which could not have been put forward by the applicant before the sale was 
conducted; and 


(b) no sale shall be set aside on the ground of irregularity or fraud unless 
uix)n the facts proved the Court is satisfied that the applicant has sustained substantial 
injury by reason of such irregularity or fraud.”^ 


1. ( N.-W. F. P.). (’38) AIR 1938 Tosh 62 (53). 
(Objection that could have been raised before 
salo—Sale cannot be set aside.) 

1. (Oudk). (’35) AIR 1935 Oudh 836(336). (Sale 
proclamation — Omission to specify value of pro- 
perty — Judgment-debtor failing to object before 
sale — He cannot raise objection in application 
under this rule.) 

1. (Patna). (’87) AIR 1937 Pat 260 (261). (Pro- 
vision as to deposit is not retrospective.) 

(’38) AIR 1988 Pat 240 (241) : 17 Pat 107. (The 
rule specifically allots the Court to accept secu- 
rity other than cash as the circuI^BtanceB justify. 


While asking the judgment-debtor to deposit 
necessary security, it should bo made clear as to 
vfhiii amount should bo deposited.) 

(’39) AIR 1989 Pat 248 (262) : 18 Pat 227 (P B). 
(Deposit made after presentation of npplic.'ition 
but before admission is dci)Osit made with tho 
application— Application if not accompanied by 
deposit cannot lie rejected — Opportunity must 
bo given to applicant.) 

1. (Rangoon). (’37) AIR 1937 Rang 419 (420) : 
1937 RangLR 268 (FU). (Proviso (b) as it stood 
before 27th January 1937 does not regulate pro- 
cedure and is ultra vires tho rule-making Com- 


0.21 R.9» 
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1. Legislative changes. 

2. Scope and applicability of the Rule. 

3. Immovable property. **» • 

4. Sale will not be set aside unless appUca* 

tion is made under this Rule. See Note 2. 

5. Who may apply under the Rule. 

6. Auction-purchaser. 

7. Persons entitled to rateable distribu- 

tion. 

8. **Any person whose interests are affec- 

ted by the sale.*’ 

9. Strangers. 

10. Grounds on which a sale can be set aside. 

11. Material irregularity in publishing or 

conducting the sale. 

12. Omission to attach property and irre- 

gularity in attaching property before 
sale. 

13. Omission to make an order for sale. 

14. Omission to issue notice. 

15. Irregularities in publishing the sale •— 

Omission to publish or irregularity in 
publishing sale proclamation. 

16. Misdescription of property. 

17. Omission or. mis-statement of the 

value of the^roperty. 

18. Omission to state the revenue or 

rent payable on the land. 

• 19. Omission or mis-statement of the 

encumbrances over the property. 

20. Other mistakes in the sale pro- 

clamation. 

21. Omission to beat drum. 

22. Postponement of sale and issue of fresh 

proclamation. 

23. Irregularities in conducting the sale — Sale 

within thirty days of the proclamation. 
23a. Omission to fix time for sale. 

24. Sale on a holiday. 

25. Omission to hold sale at stated time 

and place. 

26. Sale of property in one lot though 

advertised for sale in separate lots. 

27. Irregularities regarding the order of 

sale of lots. 


28. Other cases where the sale is not in 

terms of the proclamation. 

29. Purchase by decree-holder without 

permission to bid. See Note?, Rule 72. 

30. Irregularities in the grant of permis- 

sion to bid. 

31. Sale after satisfaction of the decree. 

32. Sale after an order of postponement. 

33. Sale after attachment under Rule 53. 

34. Omission to make the legal represen- 

tatives of the deceased judgment- 
debtor or decree-holder parties to 
sale proceedings. 

35. Non-representation of minor. 

36. Other instances of material irregu- 

larity. 

37. Fraud in publishing and conducting the 
sale. 

38. Combination among bidders. 

39. Substantial injury — Proviso. 

40. Applicant must have sustained sub- 
stantial injury by reason of such irre- 
gularity or fraud. 

41. Waiver of irregularity and estoppel. 

42. Bona fide purchaser for value without 

notice. 

43. Setting aiide sale on grounds not taken 

in the application. 

43a. Setting aside sale in part only, if and 
when permissible. 

44. Joinder of claims under Section 47. 

45. Suit to set aside sale for material irregu- 

larity. Seo Notes to 0. 21 R. U2. 

46. Sale, if can be challenged by way of 

defence in suit for possession. See Notes 
to 0. 21 R. 92. 

47. Necessary parties. See Notes to 0. 21 R. 92. 

48. Applicability of Order 9 to applications , 

under this Rule. 

49. Limitation. 

49a. Step-in-aid of execution. 

50. Appeal. 

51. Revbion. 


Other Toincs (miscellaneous) 


Appeal to Privy Council . See Note 50. 
Compromise of proceedings under this rule — 
Whether can be recorded under 0. 23 R. 3. 
See Note 2. 

Mere inadequacy of price — Whether sufficient 
ground. See Note 40. 

Objections that cannot be taken. See Note 2, 
Proceedings under this rule— Judicial. See Note 2. 
Bole, whether applies to sales in execution of a 
deoree on mortgage. See Note 2. 


Bale — Whether cun be set aside by consent. See 
Note 2. 

Sale without notice to receiver not in possession 
of property— OVhether irregular. See Note 36. 

Sale under the Bengal Tenancy Act —Rule, whe- 
ther applies. lteNote2. 

'*The Oourt" — Application to Collector. See 
Note 2. 


mittee of High Court : 131 Ind Cas 721 : AIR fication No. 44 of 27th January 1937 has re- 
1981 Rang 179, Overruled). moved the necessity of a deposit under 0. 21, 

<’38) AIR 1988 Rang 992 (293). (Schedule Noti- R. 90.) 
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1. Legislative changes. — 

1. The words “or any person entitled to share in a rateable distribution of 
iiasets** after the word “decree-holder** have been newly added. See Note 7. 

2. The words “or whose interests are affected by the sale** have been substituted 
for the words “or any person whoso immovable property has been sold.** See Notes 6 
and 8. 

3. The words “or fraud** have been newly added after the word “irregularity.** 
See Notes 37 and 50. 

4. The words “unless upon the facts proved the Court is satisfied** have been 
substituted for the words “unless the applicant proves to the satisfaction of the Court.** 
See Note 40. 


2. Scope and applicability of the Rule. — The rule provides for the sotting 
aside of sales in execution on the ground of material irregularity or fraud in publishing 
or conducting them. The auction-purchaser at an execution sale has no absolute 
right to its being confirmed when there is an irregularity or fraud in publishing or 
conducting it; if the irregularity or fraud is a material one and has caused substantial 
injury to any party, the sale will be set aside at the instance of that jmrty^ even 
though the purchaser be a stranger.^ 

Before a sale can be so set aside, the following conditions must be 
satisfied, viz, — 

(1) There must be an application for the purpose,^ The Court cannot set 

aside the sale under its inherent powers'* especially when it is barred by 
limitation.® But the application need not be accompanied by a deposit 
as is necessary for an application under Rule 89.® 

(2) The application must he one under this rule, A sale cannot be set aside 

under this rule on an application made under Rule 89.^ 

(3) The application must be by one or other of the persons specified in the 

rule,^ 

(4) The application must be made to the Court executing the decree. As to 

the power of the Collector to set aside a sale in cases where the execution 
of a decree has been transferred to him, see Note 6 to Section 70, ante, 

(5) The application must be based on an irregularity or fraud in puhlishing 

or conducting the sale,^ 


Order 21 Rule 90 — Note 2 

1. (»15) AIR 1915 Mad 989 (993) : 21 Ind Gas 389 
(392) : 38 Mad 387. 

2. (-10) 5 Ind Gas 390 (395) (Gal). 

3. (*82) 1882 All W N 1 (1). 

(’80) AIR 1930 All 656 (657). (Two docrcos con- 
solidated and property sold in execution by one 
bid — To challenge sale on ground of irregularity 
sales in execution of both decrees must !;:« chal- 
lenged.) 

[See also ('2^) AIR 1926 Lah 514 (514). (An 
application signed by a duly authori/jed pleader 
is enough.)] 

4. (*80) AIR 1980 Lah 789 (790). 

(*85) AIR 1985 Mad 469 (464) (Obiter:) 

<’88) AIR 1938 Rang 488 (435). 

[See (’85) AIR 1985 Pat 242 (242). (In order to 
set aside an auction sale, it is necessary to bring 
the matter within Order 21.)] 


[See also (’36) AIR 1936 Pat 442 (443).] 

5. (’15) AIR 1915 IMad 392 (395). 

6. (’29) AIR 1929 All 671 (672). 

7. (’01) 28 Gal 73 (76). 

[See (’ll) 11 Ind Gas 196 (196) (Cal). (But where 
an application under Rule 89 has with- 
drawn or dismissed, one under this rule maybe 
made.)] 

8 . See Notes 5 to 9. 

9. (’26) AIR 1926 Cal 829 (829, 830). 

(’34) AIR 1934 Nag 2.50 (251). (Inadequacy of 
price by itself is no ground unless it is due to 
material irregularity.) 

’26) AIR 1925 Mad 325 (326). 

*96) 19 Mad 219 (222, 227). (Objection on the 
ground that sale was held subsequent to insanity 
of judgment-debtor — If such objeetion is raised 
before confirmation of sale, it falls within this 
rule.) 

[See (’08) 30 All 146 (150).] 


O.ai R.90 
NoteB 1-2 


3CPC. 143. 
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0.21 R.90 
Note 2 


Thus, the following objections are outside the scope of the rule, viz, — 

(i) An objection that the sale is illegal and therefore null and void.^® 

(ii) An objection that the Court had no jurisdiction to execute the decree 
or sell the property 

(in) An objection that tho property is not legally saleable.^^ 

(iv) An objection that the decree is in valid, for example, on the ground 
of fraud in obtaining the decree.^^ 

(v) An objection that the execution is barred by limitations^ or that no 
execution ought to have issued under tho decree.s^ 

(6) The applicant must prove not only irregularity or fraud in the publishing 
or conducting of the sale but must also show that he has sustained 
substantial injury thereby P 

An application under the rule cannot be disposed of summarily, without any 
investigation.^® Opportunity must bo given to either party to adduce evidence in respect 
of the several allegations mado.s® The proceeding under this rule is a judicial one,*® 
and the decision must be based on findings arrived at on legal evidence.*s 

It is open to the parties to compromise the proceedings.** In such a case all 
the parties affected must bo parties to the compromise.** The judgment-debtor and 
the decree-holder cannot, by a compromise between themselves, have the sale set asido 
behind the back of the auction-purchaser.** 


10. (’24) AIR 1924 All 698 (699). 

(’87) AIR 1987 All 407 (410). 

11. (’96) 18 All 141 (144, 145). 

(’06) Y8 All 273 (276). 

(’85) 7 All 865 (866). (On tho ground that he was 
no party to decree.) 

[See (’ll) 9 Ind Gas 252 (253) (Mad). (An objec- 
tion that tho minor defendant was not properly 
represented in execution does not fall under 
Section 811.)] 

12. (’85) 7 All 641 (642, 645). 

(’20) AIR 1920 Pat 716 (716). 

(’85) AIR 1985 All 1016 (1018) : 58 All 860. 

(’88) AIR 1988 Nag 658 (659). 

13. (’26) AIR 1926 Cal 109 (110). 

14. (’02) 29 Cal 895 (400) : 29 Ind App 99 (P C). 
[See also (’96) 28 Cal 686 (689, 690). (Non-service 

of summons.)] 

15. (’82) 6 Mad 287 (289). 

(’27) AIR 1927 Oudh 488 (489). 

(’17) AIR 1917 Pat 467 (467) : 2 Pat L Jour 157. 

16 . (’66) 6 Suth W R Misc 46 (47). 

(’ll) 10 Ind Cas 625 (625) (Gal). (On account of 
uncertified adjustment.) 

17 . (’24) AIR 1924 Lah 692 (692). 

(’84) AIR 1984 Pat 540 (541). 

(’17) AIR 1917 Lah 136 (137). 

(’ll) 9 Ind Cas 252 (258) (Mod). 

(1865) 2 Suth WR 74 (74). 

(’87) 1887 All W N 117 (117). 

(’66) 8 Bom H 0 R A 0 110 (112). 

[See also (’28) AIR 1928 Cal 828 (882).] 

18. (’76) 24 Suth W R 216 (217). 

(’25) AIR 1925 Nag 289 (291). 

(’85) AIR 1936.Mad 842 (847) : 68 Mad 972 (FB). 
(’12)16 Ind Cas 974(975)(Cal).(It cannot be 
dismiss^ on the ground that a similar appli- 
cation by another judgment-debtor has failed.)] 


19. (’32) AIR 1982 Pat 326 (327) : 11 Pat 642. 

(’84) AIR 1934 Pat 540 (641). 

(’ll) 9 Ind Cas 888 (884) (Cal). 

(1865) 4 Suth W R Misc 9 (9). 

(’69) 12 Suth W R 611 (512). 

(’82) 1882 All W N 61 (61). 

20. (’78) 20 Suth W R 424 (425). 

21. (’70) 2 N W P H C R 142 (142). 

(1865) 2 Suth W R Misc 1 (2). 

(’81) 7 Cal 84 (88, 41). (Regarding the service ol 
process in execution proceedings the returns of 
the nazir are not evidence by themselves but 
must be proved on oath.) 

(’82) AIR 1982 Nag 14 (15) : 27 Nag L R 339. 

(’24) AIR 1924 Mad 217 (218, 221) : 46 Mad 736. 
[See also (’85) AIR 1985 All 182 (188). (Objec- 
tion that sale proclamation was not posted in 
locality and beat of drum was not properly 
made — Negative evidence let in by judgment- 
debtor — Evidence to contrary by decree-holder 
— Tost as to genuineness of objections is to see- 
whether judgment- debtor produces a wituess- 
who is willing to purchase property and to make 
deposit.)] 

22 . (’18) AIR 1918 All 867 (868). 

(’09) 2 Ind Cas 888 (841) : 86 Cal 422. 

(’29) AIR 1929 Pat 400 (400). 

(’21) AIR 1921 Pat 107 (108) : 6 Pat L Jour 258 . 
(Compromise should be recorded under 0 . 28 , 
R. 3 and not under 0. 21 R. 2 as proceedings 
are not in execution.) 

(’29) AIR 1929 Lah 886 (887). (It is not a pio- 
ce^ing in execution— It is in the nature ol a 
suit— Compromise can be recorded under O. 28 , 
R. 8—0. 21 R. 2 does not apply.) 

[See (’28) AIR 1928 Pat 418 (419) : 2 Pat 684.} 

23 . (’25) AIR 1925 Gal 779 (780). 

24 . (’ll) 10 Ind Cas 148 (151, 152) (Cal). 
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An execution sale vitiated by irregularity or fraud should ordinarily bo sot aside 
in its entirety^^ except when the sale is by separate lots‘^® in which case only the sale 
of tbe lots so vitiated will bo set aside.^^ (See also Note 43a.) 

The effect of sotting aside a sale under the rule is to restore the parties to the 
position which they occupied immediately before the sale.^** If the purchaser has got 
into possession after the sale, the judgment-debtor can be put back in possession by 
way of restitution.^® In proper cases ho can bo awarded compensation for the loss of 
profits during the period he was out of possession.®® Conversely, the purchaser can 
recover from the judgmont-debtor any money which he might have paid bona fide in 
order to save and preserve the property;®^ and if there was no irregularity cr fraud 
for which he was responsible, he can also be awarded interest on the purchase-money 
deposited by him.®® 

The rule applies also to sales in execution of mortgage decrees.®® The principle 
of the rule is also applicable to the following sales, viz, — 

(1) Sales by receivers appointed by Court.®^ 

(2) Sales under the Bengal Tenancy Act.®® 

(3) Sales under the Madras Rent Recovery Act, VIII of 1866.®® 

The rule does not apply to sales hold by the Official Receiver under the 
Provincial Insolvency Act.®^ It has also been held to bo inapplicable to sales under the 
Madras Estates Land Act.®® Again, it has been hold that whore, as the result of the 
compulsory winding up of a company, the official liquidator sells a decree standing in 
the name of the directors by auction and the liquidator assigns the decree to the 
purchaser with the sanction of the Court, this rule does not apply and the Court has 
no power to set aside the sale.®® 

As to whether an application under this rule can be filed after confirmation of 
the sale, see the undermentioned cases.^® 

As to whether an application by a party to the suit to set aside the sale falls 


(’31) AIR 1981 P 0 33 (86, 36) ; 58 Ind App 50 ; 
‘27 Nag L K95(P0). (Approving 10 Ind Gas 148.) 

(*25) AIR 1925 Oudh 693 (693). 

25 . (*28) AIR 1928 Gal 349 (351). 

26 . (’26) AIR 1926 Cal 829 (829, 830). 

27 . (’14) AIR 1914 Cal 778 (774). 

(’10) 8 Ind Gas 1100 (1100) (Mad). 

(’36) AIR 1936 Mad 121 (122) : 59 Mad 438. 

[See (’37) 41 Cal W N 224 (225). 

28 . (1864) 1864 Suth W B 26 (28). (Thus, where 
a Bale was set aside under the rule the attach- 
ment was hold to have revived.) 

(’27) AIR 1927 Gal 511 (512). (On setting aside 
sale, the execution petition should not be dis- 
missed but opportunity should be given to the 
decree-holder to take further steps.) 

(’21) AIR 1921 Oal 594 (595). (A second applica- 
tion is one for revival of the earlier one.) 

29 . (’06) 9 Oudh Gas 101 (103). 

[See (’81) AIR 1931 All 665 (656). (Appellate 
decree in suit varied, amount reduced and 
charged only one property — Other properties 
sold in execution of original decree — Held 
though under Rule 90 petition failed and sale 
was condrmed judgment-debtor could apply for 
restitution).] 

30 . (’14) AIR 1914 Gal 692(693). (That is, incase 
the decree-holder purchaser was guilty of fraud.) 


(’80) AIR 1930 Pat 280 (281, 282) ; 9 Pat 685. 

31 . (17) AIR 1917 Cal 216 (217). (A benamidar 
oourt-auction-i)urchasor who had paid money to 
save and preserve the estate can, when the sale 
is set aside for irregularity, recover it from the 
judgment-debtor.) 

32 . (’21) AIR 1921 P 0 27 (27) ; 48 Ind App 24 : 
6 Pat L Jour 129 (PC). 

33. (1900) 26 Mad 244 (268, 266, 270) (PB). 
(1900) 4 Cal W N 474 (479. 480). 

34 . (’04) 6 Bom L R 1140 (1146). 

35. (’16) AIR 1916 Cal 719 (721). 

(’81) 7 Cal 168 (166). 

36 . (’ll) 12 Ind Oas 137 (187) Mad. 

37 . (’29) AIR 1929 Lah 622 (628). 

’82) AIR 1982 Lah 320 (320). 

’18) AIR 1918 Mad 186 (136). 

[See however (’27) AIR 1927 Nag 262 (268).] 

38 . (’20) AIR 1920 Mad 292 (298) : 43 Mad 851. 
(’21) AIR 1921 Mad 507 (608). 

(*39) AIR 1939 Mad 609 (609). 

39 . (’88) AIR 1938 Mad 176 (177). 

40 . (’10) 5 Ind Gas 390 (395) (Cal). (Sale can bo 
set aside even after confirmation.) 

(’17) AIR 1917 Pat 467 (467) : 2 Pat L Jour 157. 
(After confirmation of a sale in execution the 
only remedy of the judgment-debtor is to apply 
to have the sale set aside under the rule.) 


0.21 R. 00 
Note 2 
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Oii21Ri96 under ^tion 47 or this rule, see Notes 51 and 55 to Section 47 ante, and the 
Notes i-6 undorrnontioned cases.^^ 

8. ImmOYable property. — A house attached to land is *4mmovable property."^ 
A debt secured by a mortgage of immovable property or a decree thereon is only 
moveable property and this rule does not apply to a sale thereof in execution.^ It has, 
however, been hold in the undermentioned case’^ that mortgagee rights as well as the 
mortgage debt are immovable property. See also Section 16, Note 4 and 0. 21 R. 54. 

4. Sale will not be set aside unless applioation is made under this Rule. 

— See Note 2 above. 

6. Who may apply under the Rule.— Under the old Code the right to apply 
under the corresponding Section was limited to the decree-holder and to persons whose 
property had been sold} Under the present rule, however, the right is conceded to — 

(1) the decree-holder ; 

(2) any person entitled to share in a rateable distribution of the assets ; and 

(3) any person whose interests are affected by the sale. 

Where A who holds a decree against J3, attaches a decree held by B against C, 
and as attaching creditor executes B*s decree, and 0*8 properties are sold in such 
execution, B will be considered to be a decree- holder entitled to apply under the rule.^ 
Where after making an application under the rule the applicant dies, his legal 
representative can continue the proceedings.^ 

See also Notes 6 to 9 below. 

V 6. Auotion-purohaser. — Under the old Code an auction. purchaser could not 
apply under this rule as he was neither a decree-holder nor “ a person whose immovable 
property has been sold.’*^ In the present rule the expression “or any person whoso 
interests are affected by the sale” has been newly introduced. Does this expression 
include an auction-purchaser? Yes, according to the High Courts of Madras, Allahabad, 
Patna and Nagpur, the reason being that the word “interests” is not confined to interest 
prior to the sale but includes “interest” created by the sale itself.* I’he High Courts of 
Calcutta* and Lahore^ and the Judicial Commissioner’s Court of Sind* have, on the 

[See (’99) 26 Oal 727 (780, 731). 

<'09) 32 Mad 242 (262). 

<*08) 85 Cal 61 (77).] 

[But see (’ll) 9 Ind CaB 472 (474) (Low Bur). 

(Section 311 cannot lie applied after the sale 
has been conllrmod under S. 812.)] 

41 . (’36) AIR 1936 Lah 969 (971). (Sale attacked 
on ground of material irregularity in conduct or 
publication of sale—R. 90 and not S. 47 applies.) 

{’87) AIR 1937 All 407 (410). (If decree-holder is 
auction-purchaser, judgment-debtor can make 
application under S. 47 to sot aside sale only 
when it is not provided by Hr. 89 and 90.) 

{'39) AIR 1939 Nag 241 (242). (A judgment- 
debtor when he applies to set aside a sale cannot 
be said to apply under S. 47 when there is the 
specific provision in this rule — The fact that 
the auction-purchaser is not made a party will 
not affect the question.) 

Notes 

1 . ('80) AIR 1930 All 613 (613). 

2. (’02) 26 Bom 305 (310, 312). 

<’02) 6 Oal W N 6 (6). 

[See also (’21) 64 Ind Gas 888 (390) (Cal). (Decree 


for possession of immovable property is not 
immovable property.)] 

3. (’83) AIR 1983 Lah 210 (211). 

Note 5 

1. (’83) 6 All 42 (44). (Co-sharer whose share has 
not been sold is not entitled to apply.) 

2. ('98) 21 Mad 417 (418, 419). 

3. (’82) AIR 1982 Pat 234 (286) : 11 Pat 424. 

Note 6 

1. (’93) 20 Oal 8 (11) ; 19 Ind App 154 (PC). 

2. (’20) AIR 1920 Mad 145 (146). 

(’33) AIR 1933 Pat 435 (439) : 12 Pat 665 (SB). 
(AIR 1924 Pat 819, Overruled.) 

('25) AIR 1925 All 469 (461, 463) ; 47 All 479, 
(’22 AIR 1922 Nag 113 (114). 

(’39) AIR 1939 Nag 179 (182) : I L R (1939) Nag 
86'7. (Dissenting from AIR 1923 Nag 161.) 
(’87) AIR 1937 Nag 140 (142). 

3. (’28) AIR 1928 Cal 828 (830). 

4 . (’32) AIR 1982 Lah 468 (469, 470) : 14 Lah 1. 
(Reversing AIR 1931 Lah 630 on Letters 
Patent Appeal.) 

5. (’31) AIR 1931 Bind 107 (110) : 26 Sind L R 
405. 



SETTING ASIDE SALE ON GROUND OF IRREGULARITY OR FRAUD 2277 


other hand, held that the “interests” referred to in the rule are interests independent 
of the sale and not such as come into existence as a result of the sale. The Bombay 
High Court has also held a similar view.® 

I'he decisions of the High Court of Rangoon^ are conflicting on tlie point. 


7. Persons entitled to rateable distribution. — Although a person entitled 
to rateable distribution had not been specified in Section 311 of the old Code as a 
persoi\ entitled to apply thereunder, such right had been conceded to him on the 
ground that ho was a “decree- holder.”^ The present rule specifically includes such 
persons.^ 

Persons entitled to dividends under the Provincial Insolvency Act are not 
“persons entitled to rateable distribution” within the meaning of the rule, and cannot 
therefore apply to set aside execution sales.*^ 


8. "Any person whose interests are affected by the sale." — The 

expression “any person whoso immovable property has been sold” in the old 
Section 311 was interpreted by a Full Bench of the Calcutta High Court lo mean “any 
person whose interests are affected by the sale.”^ The present rules gives effect to this 
view. 

The judgment-debtor is a person whose “interests are affected by the sale.”^ 
The ‘interest’ need not necessarily be a proprietary or a possessory interest ; 
it may bo a pecuniary or other interest.^ Thus, an attaching creditor in tvhose 
favour a decree has been passed is a person ‘whose interests are affected by the 
sale* within the moaning of this rule.'‘ Similarly, whore a mortgage decree was passed 
against A and B, and the sale of the properties of A was postponed until the sale of 
the properties of B, and the properties of B were sold for an inadequate price, it was 
held that A was a person whose interests were affected by the sale.® There is a conflict 


6 . (’86) AIK 1936 Bom 311 (812) : GO Bom 750. 

7 . (29) AIR 1929 Rang 83 (83): 6 Rang 621 (No.) 
(’27) AIR 1927 Rung 301 (302): 6 Rang 516 (Yes.) 

Note? 

1 . (’93) 15 All 318 (320). 

(’02) 29 Cal 548 (654). 

(’87) 10 Mad 57 (59, 62). 

(’01) 24 Mad 311 (315). 

(’98) 21 Mad 51 (53). 

[See (’93) 20 Cal 673 (675). (But a person who 
is not entitled to come in under S. 73 and 
sharo in the distribution of the salo-procccds 
is not included within the term decree-holder 
under old S. 311,)] 

2. (’15) AIR 1915 Cal 16 (16). 

’27) AIR 1927 Mad 67 (68). 

’15) AIR 1915 Mad 541 (542). (A person not 
entitled to come in under S. 73 is not entitled to 
apply under thie rule.) 

(’36) AIR 1936 All 626 (627): (Ho must have 
applied for rateable distribution before receipt of 
assets by the Court.) 

[See however (’25) AIR 1925 Sind 101 (101).)] 

3 . (’17) AIR 1917 Sind 33 (34); 10 Sind L R189. 
(’16) AIR 1916 Sind 20 (21): 10 Sind L H 53. 

Note 8 

1 . (’86) 15 Cal 488 (492) (FB). 

2. (’39) AIR 1939 Mad 193 (194). 

3 . (’24) AIR 1924 Cal 786 (787): 51 Cal 495. 

(’27) AIR 1927 Mad 763 (764). 


(’30) AIK 1930 Pat 451 (452). (A mortgagee who 
would be entitled to claim in siitlsfaction of his 
debt any surplus proceeds of the rent sale as 
against the mortgagor is a person interested.) 
(’86) 13 Cal 346 (348). (Do.) 

(’05) 1 Cal L Jour 4.54 (455). (Do.) 

(’19) AIR 1919 Cal 181 (181). 

(’18) AIR 1918 Cal 846 (847.) 

(*36) AIR 1936 Cal 26 (27). (Case under S. 174, 
Bengal Tenancy Act — Words of S. 174 (1) being 
in yari materia with 0. 21 R. 90). 

(’39) AIR 1939 Cal 116 (147): I L R ( 1939) 1 Cal 
273. 

(’39) AIR 1939 Nag 179 (181) : I L R (1939) Nag 
357 

4 . (’82) AIR 1932 All 2 (3): 53 All 759. 

('34) AIR 1934 Cal 477 (478). 

(’33) AIR 1933 Mud 455 (45G). (Forsou attaching 
beloco judgment and getting a decree.) 

(’83) AIK 1983 Pat 445 (445). 

(’24) AIR 1924 Cal 786 (787, 789): 51 Cal 495. 
(’74) 11 Bom HCR 15 (18). 

(’80) AIR 1936 Cal 547 (549); I L R (1937) 1 Cal 
230. (Case under S. 174, Bengal Tenancy Act.) 
(’39) AIR 1939 Mad 193 (194). 

(’37) AIK 1937 Cal 7 (8). (Person obtaining order 
for attachment botore judgment and subse. 
quently getting decree before the sale.) 

(But Me (1900) 4 Cal W N 549 (544).] 

5 . (’81) AIR 1981 Pat 217 (217, 218). 


0.21 R.90 
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0.21 RiQO of decisions as to iT^hetber a person who has merely obtained an attachment before 
Note 8 jvdgment and in whose favour a decree has not yet been passed can bo said to be a 
person having any such interest. If has been held by the Madras High Court® that such 
a person is one whose interests are affected by the sale within the meaning of the 
rule. But the Calcutta High Court has held a contrary view.^ It is not necessary 
that the applicant should have a present interest in the property a reversioner to a 
Hindu widow’s estate® or a person who is entitled to specific performance of a contract 
to sell the property^® can apply under this rule. Similarly, a defaulting auction- 
purchaser who would be liable to make good the deficiency on a re-sale, and whose 
liability is only a contingent one, can apply under this rule.^^ But whatever the nature 
of the interest might be, it must be in existence at the time when the sale takes place. 
If it is created after the sale, it cannot be aEfected by the sale. Thus, a person 
purchasing the property after the execution sale cannot apply under this rule.^® 
Similarly, a decree-holder who attaches the property after the court-sale and before 
confirmation of the sale has no locus standi to apply under this rule to set aside the 
sale.^® 

The following persons have been held entitled to apply as being persons *\vhose 
interests are affected by the sale' — 

(1) A real owner of property sold in execution of a decree against his 

benamidar.^^ 

(2) A judgment-debtor who has sold away his property.^® 

(3) The legal representative of a deceased judgment-debtor.^® 

(4) Where the judgment-debtor is a minor, his guardian.^^ 

. (5) Where the judgment-debtor is a ward of Court, the Court of Wards.^® 

(6) Where he is an adjudicated insolvent, the Official Receiver.^® 


(’88) AIR 1983 All 54 (55) : 55 All 121. (Decree 
directing sale of item 1 in the first instance and 
only in the event of deficiency sale of item 2 — 
Sale of item 1 — Fraud in — Mortgagee of item 2 
can apply to set aside sale of item 1). 

[See however (’85) 7 All 588 (585). (Whore the 
facts were different.)] 

6. (’89) AIR 1989 Mad 250 (258): ILR (1989) 
Mad 874 (FB). (AIR 1915 Mad 641, Overruled.) 

7. (’25) AIR 1926 Cal 1108 (1104). 

(’12) 15 Ind Cas 668 (669) (Cal). 

(’86) AIR 1986 Oal 26 (27). (Case under Bengal 
Tenancy Act, S. 174.) 

[See however (’84) AIR 1984 Gal 477 (478). 
(Decree obtained after sale but before applica- 
tion— Attaching creditor can apply.)] 

8 . (’88) AIR 1988 Mad 694 (694, 695). (Judgment- 
debtor who has been adjudged insolvent and 
whose property has vested in Ofilcial Receiver 
can apply.) 

9. (’28) AIR 1928 Mod 1188 (1189). 

(’26) AIR 1926 Mad 959 (960). 

(’19) AIR 1919 Pat 127 (127) : 4 Pat L Jour 860. 
[See (’25) AIR 1925 Pat 656 (557). (But a pre- 
sumptive heir of the transferee of an occupancy 
holding cannot apply under this rule as no 
man is heir to a living person). » - - - 

10. (19) AIR 1919 Fat 127 (127) ; 4 Pat L 
Jour 860),] 

11. (’88) AIR 1988 Oal 816 (815). 


12 . (’39) AIR 1989 Oal 146 (148) : I L R (1989) 
1 Cal 273. 

[See (’37) AIR 1937 Nag 161 (162). (Judgment, 
debtor applying under R. 90 and then soiling 
property to another — Latter can continue 
application).] 

13 . (’89) AIR 1989 Mad 501 (502). 

14 . (’98) 20 Cal 418 (424, 425). 

(’96) 19 Mad 167 (168). 

15 . (’26) AIR 1926 Mad 217 (218). (Before court- 
sale). 

(’26) AIR 1926 Cal 56 (56). (After court-sale). 

16 . (’26) AIR 1926 Cal 66 (56). 

(’90) 12 All 440 (446) (FB). 

(’01) 25 Bom 887 (848) : 27 Ind App 216 (PC). 
(Where a sale in pursuance of a decree obtained 
during the debtor’s lifetime is executed against 
the wrong person as representative, such a per- 
son can apply under this rule.) 

17 . (’80) AIR 1930 Nag 185 (186, 187) : 26 Nag 
L R 173. 

18 . (’17) AIR 1917 Oal 745 (746). 

19 . (’28) AIR 1928 Mad 454 (455). (An Interim 
receiver). 

(’16) AIR 1916 Sind 20 (21) : 10 Sind L R 68. 
(The insolvent cannot apply.) 

(’85) AIR 1935 Mad 459 (461). (Receiver in 
father’s insolvency— Son’s share in joint family 
pro^rty sold by creditor in execution of decree 
against father — Receiver can apply under this 
rule.) 
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(7) A purchaser from the judgment-debtor pendente lite?^ 

(8) A transferee of a tenure or occupancy holding sold in execution of a 

decree for arrears of its own rent.*^ 

(9) One only of several co-sharer judgment-debtors.^^ 

See the undermentioned cases^® for further illustrations. 

9t Stran^erSf — The words '‘whoso interests are affected by the sale** are wide 
enough to cover persons who are not parties to the suit.^ But a person who claims the 
property sold by a title paramount, that is adversely to the judgment-debtor, is not 
one whose interests are affected by the sale, and cannot therefore apply under this rule.^ 

10. Grounds on which a sale can be set aside. — Before a sale can be set 

aside under this rule, it must be shown — 

(i) that there has been a material irregularity or fraud in publishing and 


conducting the sale,^ and 

[See also (’33) AIR 1933 Cal 486 (486).] 

20. (’27) AIR 1927 Mad 783 (784). 

(’83) AIR 1933 Cal 788 (789). (Purchaser after 
atf^hment and before sale is “person whoso 
interest has Ixjen adocted’’.) 

[See however (’82) 8 Cal 367 (369). (Does not 
includo a purchaser of the same property at a 
prior oKecutiou sale which has not been con- 
firmed).] 

21. (’25) AIR 1925 Cal 925 (925). (Purchaser of a 
non-transfcrable occupancy holding.) 

(•95) 22 Cal 802 (804). 

(’84) 10 Cal 496 (500). 

(’05) 9 Cal W N 184 (140). (Purchaser of a por- 
tion.) 

(’14) AIR 1914 Cal 624 (524, 526). (Do.) 

(’25) AIR 1925 Pat 461 (461, 462). (Do.) 

.22. (’08) 80 All 192 (196). 

23. (’35) AIR 1935 Pat 210 (211). (Expression 
“any person interested in the sale’’ in S. 173, 
Bengal Tenancy Act, is more comprehensive 
than the corresponding expression in 0. 21R;90, 
G. P. Code— Sale attacked on ground that judg- 
ment-debtor himself has purchased— Application 
under S. 173 is maintainable.) 

(’89) AIR 1939 Mad 193 (194). (Sale of property 
in execution of mortgage decree — Judgment 
debtor and attaching deoree-holder are persons 
whose interests prima fade are affected by the 
sale — But if by reason of the claims of mort- 
gagees of the property there would be no 
balance left which would be available to the 
judgment-debtor and the attaching decree-holder 
even if a proper price had been fetched at the 
sale they will not be persons whose interests are 
affected by the sale.) 

(*87) 41 Oal W N 1246 (1248). (A mortgagor judg- 
ment-debtor is entitled to maintain an applica- 
tbn under 0. 21 R. 90, 0. P. Code, for setting 
aside the sale in execution of the mortgage 
decree, although a receiver has been appointed 
by Court in respect of the mortgaged properties.) 
<’35) AIR 1985 Pat 205 (206) : 14 Pat 436. (Sale 
of joint family property in execution of decree 
against father— Sons can apply to set aside sale). 
Note 9 

1. (’86) AIR 1986 Lah 969 (971). 


2. (’88) 15 Cal 488 (492) (FB). (Overruling 14 
Cal 240 — Purchaser prior to attachment.) 

(’16) AIR 1916 All 147 (148): 38 All 858. (Person 
not a pirty to a mortgage decree.) 

(•13) 20 Ind Cas 16 (17) (All). (Do.) 

(’27) AIR 1927 Cal 82 (83, 84). 

(1865) 2 Sulh W R Misc 13 (14, 15). (Purchaser 
prior to attachment.) 

(’76) 25 Suth W R 79 (79). 

(’93) 16 Mad 476 (478). (Decree against one 
brother — Not binding on the other — He is not 
entitled to apply.) 

(’26) AIR 1926 Nag 68 (71). (Whore during the 
pendency of a partition suit, the suit property 
was sold by auction in execution of a decree 
against one member alone as belonging to him 
only the other members caiuiot apply under 
E. 90 to have the sale set aside as the decree- 
holder could validly take only the share of that 
member.) 

(’23) AIR 1923 Pat 451 (452) : 2 Pat 386. 

(’22) AIR 1922 Upp Bur 22 (22) : 4 Upp Bur 
Rul 97. 

[See also (’25) AIR 1925 Pat 566 (557). (But a 
person who holds a protected interest under 
the Bengal Tenancy Act in a holding which 
has been sold under that Act for arrears of rent 
is not entitled to apply).] 

[But see (’90) 12 All 440 (457) (FB).] 

Note 10 

1. (1900) 4 Cal W N 474 (477). 

(’14) AIR 1914 All 326 (325). (There was irregu- 
larity, but not a material one.) 

(’19) AIR 1919 Cal 169 (170). 

(’08) 12 Oal W N 757 (758. 759). (The statement 
of the value of property which proves to be in- 
adequate is an irregularity, but not a material 
irregularity). 

(’82) AIR 1932 All 369 (869). 

(’28) AIR 1928 Lah 918 (918). 

(’ll) 12 Ind Cas 572 (672) (Lah). 

(’25) AIR 1925 Mad 729 (730). 

(’19) 52 Ind Gas 167 (167) (U P B R). (The mere 
absence of a notice to a judgment-debtor of the 
intended sale of his property is not a nia'terial 
irregularity). 

(’16) AIR 1916 All 186 (187). 


0.21 R.gO 
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0«21 R.90 (ii) that substantial injury has resulted to the applicant thereby.* 

Notes i(M2 A sale which is illegal and void is not within the contemplation of this rule. 

Such a sale need not in fact be set aside at all and can be ignored.* Nor need any injury 
be shown to have been sustained by reason of such sale.* Where the decree* holder is 
the purchaser, it is open to the judgment-debtor under Section 47 to attack a sale on 
grounds other than those specified in this rule.* 

In determining what is illegal and what is irregular, it may be remarked that the 
distinction is one of degree? As a general rule, in order to establish an illegality there 
must be shown some disregard of a positive prohibition of the law.^ 

See Note 12 to Section 115, ante for a fuller discussion on this point. 

11. Material irregularity in publishing or conduoting the sale. — The 

term “ irregularity” means “ not being in conformity to some recognized rule" and in 
the present context it means “ not being in conformity to the rules prescribed for 
regulating execution sales."^ The material irregularity referred to in this rule is an 
irregularity in the procedure to be fcdlowed before property is put up for sale. It does 
not include the irregularity of selling property not belonging to the judgment-debtor.* 
The expression "publishing or conducting the sale” refers respectively to the proclamation 
of sale under Buie 66 and to the action of the sale officer.* The words “conducting the 
sale” do not refer to anything done before the sale or any proceedings unconnected 
with the actual carrying out of the sale.* The material irregularity complained of must 
be one on the part of the Court or its officer.* 

12. Omission to attach property and irregularity in attaching property 
before sale. — It was originally held by the High Court of Allahabad^ that a regularly 
perfected attachment was an essentiid preliminary to sales in execution of simple 
money-decrees and that where there was no such attachment the sale was void and 
not merely voidable. In view of the decision of the Privy Council in Tassaduk v. 
Ahmad, I. L. B. 21 Calcutta 66, it has now been hold by the said High Court that 
the absence of attachment is only a material irregularity which would not render the 
sale ipso facto void.* 'I’he same view has been hold by other High Courts also.* 


[See also (’14) AIR 1914 Cal 125 (126) : 41 Cal 
276. (Omission to issue a notifleatiou oi a 
revenue sale in vernacular while it was noti- 
fied in English is not an irregularity)]. 

2. (’82) AIR 1982 All 369 (869). 

(’89) 11 All 833 (342, 843). 

3. (’93) 15 All 324 (326, 327). 

(’82) 4 All 882 (884). 

(’25) AIR 1925 All 551 (552). 

(’ll) 9 Ind Cas 584 (685) (Cal). 

(•87) 1887 All W N 32 (82). 

4. (’89) 11 AU 833 (338). 

[But eee (’96) 5 Mad L Jour 70 (78). (There is 
no distinction between material irregularity 
and illegality — In both cases substantial in- 
jury must he proved— Obiter)]. 

5. (’38) AIR 1933 AU 192 (196). 

6. (’21) AIR 1921 Mad 588 (685) ; 44 Mad 85. 

7. (’29) AIR 1929 Mad 276 (279). 

Note 11 

1. (’96) 6 Mad L Jour 70 (78). 

2. (’83) AIR 1988 Pat 486 (440) : 12 Pat 665 

(SB). 

3. (’08) 82 Bom 672 (674). 

[5ee (’87) AIR 1987 Nag 140 (141). (Irregula- 


rity or fraud in sale proclamation is covered by 
rule)]. 

4. (’86) 7 All 641 (645). 

(’20) AIR 1920 Mad 481 (484). (Notice under 
Rule 66 not issued — It is not a material 
irregularity in publishing.) 

5. (1865) 4 Suth W R Miso S. 11 (12). 

Note 12 

1. (’88) 5 All 86 (91) (FB). 

(’86) 7 All 38 (40). 

i’86) 10 All 606 (614, 617). 

2. (’99) 21 All 811 (818). 

(’84) AIR 1984 All 430 (432). 

(’13) 21 Ind Cas 46 (47) (All). 

3. (’27) AIR 1927 Cal 847 (847). 

(’81) AIR 1931 Gal 35 (86) : 67 Cal 1206. 

(’16) AIR 1916 Cal 465 (467, 468). 

(’07) 84 Cal 787 (802). 

(’94) 21 Cal 689 (641). 

(’91) 18 Cal 188 (198). 

(’67) 8 Suth W B 415 (418, 419). 

(’80) AIR 1980 Lah 686 (686). 

(’29 AIR 1929 Lah 441 (442). 

(’26) AIR 1926 Mod 211 (218 to 216). 

(’18) AIR 1918 Mad 1262 (1268). 
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Tho question next arises whether, in cases in which it has been held that the 0. 21 R. 00 
absence of attachment is only a material irregularity, it is an irregularity in publishing Notes 12^10 
(md conducting the sale within the meaning of this rule. According to tho High Courts 
of Calcutta and Rangoon, it is not.^ The reason, it is conceived, is that such an 
irregularity is one which is antecedent to the publishing and conducting of the sale 
and, therefore, will bo a ground for a proceeding only under Section 47. The High 
Courts of Allahabad, Lahore and Madras have, on the other hand, held that it is an 
irregularity in publishing and conducting the sale.^ Tho publication of the attachment 
is a step leading up to the publication of tho sale, the actual proclamation oi sale being 
a notice to tho public that the sale is to take place upon a particular date. The absence 
of attachment may, therefore, be deemed to be a material irregularity in the publishing 
of the sale." 

Whore there has been an attachment, an error in the warrant of such 
attachment^ or the absence of notice of the attachment to the judgment-debtor^ 
would only be mere irregularities which will not vitiate the sale. 

13. OmisBion to make an order for sale. — The omission to pass an order 
absolute for sale under Section 89 of tho Transfer of Property Act in a mortgage 
decree was held in the undermentioned case^ to be not an irregularity in publishing 
or conducting a sale but one antecedent to it and, therefore, did not fall within 
this rule. 

14. Omission to issue notice. — An omission to issue notice under Rule 22 is an 
irregularity in proceedings which are anterior to the publishing or the conduct of the 
sale.^ It also goes to the root of the jurisdiction of tho Court executing the decree and 
renders the sale illegal and voidJ^ It is therefore not a matter coming under this rule. 

In the undermentioned cases,® however, it has been held that want of a notice under 
0. 21 R. 22 is a ground for setting aside a sale under this rule. (Por a full discussion 
of the subject, see Order 21 Rule 22 Note 5.) 

There is a conflict of opinion as to whether the non -service of notice under 
Rule 66 will be a ground for sotting aside a sale under this rule. According to the High 

asido moroly for want of it. Still less whero aa 
attachment has been made before the guardian 
to a minor was appointed). 

[See afso (1900) 27 Cal 789 (792). 

(’34) AIR 1934 Bom 348 (361) : 58 Bom 564. (De. 
cision of single Judge holding that it is only an 
irregularity.) 

[But ... (’12) 12 lud Cas 911(912): 3CBoiu 156, 

(’18) AIR 1918 Cal 1036 (1036).) 

4. (’27) AIR 1927 Cal 847 (847). 

(•24) AIR 1924 Rang 124 (124) : 1 Rang 533. 

5. (’99) 21 All 311 (313). 

(’30) AIR 1930 Lah 085 (086). 

(’20) AIR 1926 Mad 211 (211, 215). 

6 . (’99) 21 All 311 (313). 

7. (’10) 6 Ind Cas 718 (ll.l) ; 1909 Pun Re No. 40. 

(’80) AIR 1930 Lah 789 (791). 

8 . (1865) 2 Suth W R 74 (75). 

Note 13 

1. (’88) 1 Oudh Caa 165 (166). 

Note 14 

1 . (’08) 82 Bom 572 (674). 

Z. (’97) 21 Bom 424 (439, 458) (F B). 

3. (’88) AIR 1988 Pesh 71 (72). 


(’13) 18 Ind Caa 498 (499) (Mad). 

(’95) 18 Mad 437 (439). 

(’23) AIR 1923 Nag 18 (20). 

(’28) AIR 1923 Pat 45 (47) : 2 Pat 207. 

(’24) AIR 1924 Rang 124 (124) : 1 Rang 533. 

(’10) 6 Ind Caa 798 (799, 800) : 18 Oudh Caa 43. 
(Attachment hy Court without jurisdiction— 
ilooB not affect sale). 

(’ll) 9 Ind Cas 918 (922) (Cal). (But where an 
objection that the property proclaimed for sale 
has not been attached is taken before tho sale, 
it is the duty of tho Court not to proceed with 
the sale, and to direct an attachment). 

(’28) AIR 1923 Nag 78 (79). (Minor irregularity 
in attachment — Sale not void). 

(’89) AIR 1989 Lah 36 (37) : I L R (1938) Lah 
582. (Dissenting from AIR 1934 Lah 395). 

(’87) AIR 1987 Lah 297 (298). 

(’39) AIR 1939 Bom 277 (278); I L R (1939) Bom 
420. (86 Bom 156, Dissented.) 

(’86) AIR 1986 Bom 815 (321). 

(’87) AIR 1987 Nag 149 (149) : I L R (1939) Nag 
460. 

(’36) AIR 1986 Mad 99(100). (Even if there were 
no attachment at all, a sale would not be set 
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0> 21 Rt 90 Court of Madras * the irregularity is not one relating to the publication or the conduct 
Votes 14-19 of the sale and the question can be considered only under Section 47. The Chief 
Court of Lower Burma‘S has held that the absence of such a notice is more than an 
irregularity and renders the sale void. The High Courts of Calcutta and Lahore and 
the Judicial Commissioner’s Courts of Nagpur and Peshawar have held that it is an 
irregularity in publishing the sale.® The onus of proving that notice under Eule 66 
was not properly served is on the judgment-debtor.^ 

Where no notice under Buie 66 is required to be given, as where a fresh 
proclamation is ordered to issue under Buie 69, the non-issue of notice is no ground for 
setting aside a sale under this rule.® 

Tiie absence of notice prescribed by 0. 21 E. 16 is not a mere irregularity but 
affects the jurisdiction of the Court.® 

A sale in execution of a decree pending an insolvency petition against the 
judgment. debtor is not bad for want of notice to the interim receiver.'® 

Non-publication of the notices prescribed by Eegulation YIII of 1819 in cases 
of 'puini sales has been held to be a material irregularity." 

See also Section 47 Note 61, Order 21 Buie 16 Note 14 and Order 21 Buie 66, 
Notes 5 and 16. 


16. Irregulapities in publishing the sale — Omission to publish or 
irregularity in publishing sale proolamation. — The failure to publish the sale 
proclamation is an irregularity within this rule;' so is an irregularity in the preparation 
and service thereof.® As has been seen in the Notes to Buie 67 ante, the proclamation 
should be published on the spot® and a copy of the proclamation should be affixed to a 
conspicuous portion of the property,® and a failure to do the one or the other will 
be an irregularity within this rule. If the properties are situated in several villages or 
are distinct, the failure to proclaim the sale at each village or property will be an 
irregularity.® If, however, the properties are sold in lots and they are sufficiently 
separated from each other, the affixture of the proclamation on one of such lots may 


<’20) AIR 1920 Mad 1034 (1035) : 43 Mad 57. 
(Property already under attacliinent— Sale with- 
out notice to judgment-debtor only irregularity.) 

4. (’26) AIR 1925 Mad 1142 (1142). 

(’20) AIR 1920 Mad 481 (484), 

[See however (’35) AIR 1935 Mad 459 (462).] 

5. (’18) AIR 1918 Low Bur 114 (114). 

6. (’13) 18 Ind Cas 715 (717) (Cal). 

(’23) AIR 1923 Lah 592 (593) : 4 Lah 243. 

(*27 AIR 1927 Lah 84 (84). 

(*14) AIR 1914 Lah 105 (106). 

(’29) AIR 1929 Nag 130 (131) : 23 Nag L B 58. 
(’35) AIR 1935 Lah 962 (962). 

(’39) AIR 1939 Pesh 9 (11). 

7. (’33) AIR 1933 Pat 640 (640). 

«. (’26) AIR 1926 Oudh 76 (76, 77). 

9. (’88) AIR 1938 Cal 784 (785, 736). 

10. (’36) AIR 1986 Mad 121 (122) : 59 Mad 438. 

11. (’16) AIR 1916 Cal 257 (259). 

Note 15 


1. (*26) AIR 1926 Cal 577 (578). (It is not an 

<’^?AI^'l939 AU 948 (949, 950) : 62 All 116. 
(Where the Court alters the data fixed for a sale 
without giving notice to the parties as required 
by H. 66 (2) there is a material irregularity.) 


[See (’38) AIR 1938 Mad 174 (175). (The fact 
that there was no proclamation might legiti- 
mately give rise to an inference that if the sale 
had bi^n proclaimed, the intending purchasers 
might have been present to bid for the property 
which might have fetched a higher price in 
consequence.)] 

2. (’80) AIR 1930 Pat 153 (154). 

(*18) 18 Ind Oas 715 (716) (Cal). 

(’89) AIR 1939 Pesh 9 (12). (Failure to affix a 
copy of the sale proclamation at the court-house 
of the execution Judge amounts to irregularity 
of a material character as described in 0. 21 R. 90.) 

3. (*82) 1882 AU W N 53 (53). 

(’81) 7 Cal 84 (39, 41). 

4. (’29) AIR 1929 All 948 (948, 950] : 54 All 116. 
(Affixed not on the property but on a tree some 
distance of! is a material irregularity.) 

(’02) 6 Cal W N 44 (46). (Affixed not on the pro- 
perty but on a school some distance off is a 
material irregularity.) 

(’81) 7 Oal 466 (469, 470). 

(’28) AIR 1928 Lah 671 (671). 

5. (’13) 19 Ind Cas 296 (298) : 40 Gal 635 : 40 
Ind App 140 (P 0). 

(’85) 11 Oal 74 (76), 
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be enough.^ The failure to affix a copy of the sale proclamation in the Collector's office 0. 21 R. 90 

as required by Rule 54 has also been held to be an irregularity under this rulo^ : but Notes 18-17 

not the failure to direct an advertisement of sale in the Gazette.^ Where two lots, 

each lot comprising several villages, were brought to sale but the sale proclamation 

affixed in each village showed that the subject of sale was the particular village at 

which the copy was posted and not the lot of which such village was part, it was held 

that it was a material irregularity.^ 

16. HisdesOFiption of property. — A mere misdescription of property in the 
sale proclamation where the parties concerned knew what had been attached and sold, 
is a more irregularity which would not necessarily invalidate a sale.^ But a fundamental 
misdescription of the property which has misled the purchaser will be a ground for 
setting aside the sale.^ The principle of caveat emptor cannot apply to such cases.® 

The non-specification of the share of the judgment -debtor in the property sold 
is also a material irregularity.^ 

See also the undermentioned decision.® 


17. Omission or mis-statement of the Yalue of the property. — A mere 
omission to state in the proclamation of sale the estimated value of the property to be 
sold will not bo a material irregularity under the rule.^ But in particular cases it may 


[See however ('ll) 9 Ind Caa 698 (701) (Cal). 
(There need not be sepiirate proclamation in 
each village uiilees proper notico of the sale 
could not otherwise be given.)] 

6. (*88) 12 Bom 868(870). (Otherwise it would bo 
an irregularity.) 

(’30) AIR 1930 Lah 685 (687). 

7. (’91) 18 Cal 422 (426) (P B). (It is not an 
illegality.) 

(’82) 8 Cal 932 (932, 933). 

(’24) AIR 1924 Mad 217 (219, 228) : 46 Mad 736. 

8. (’19) AIR 1919 Lah 260 (261). 

9. (’83) AIR 1988 Mad 225 (226, 227) : 56 Mad 856. 

Note 16 

1. (’26) AIR 1926 Nag 246 (248). 

(’33) AIR 1983 Lah 1031 (1032). (Boundaries not 
correctly given in sale proclamation— But every- 
body recognizing property to be sold from muni- 
cipal number— J/cfd sale could not be set aside.) 

(’33) AIR 1933 Cal 662 (66.S). (Advertisement in 
newspaper — One property fully described and for 
description of others reference to sale proclama- 
tion given — Bidders not misled — Irregularity 
does not vitiate sale.) 

(*76) 25 Suth W R 826 (827). (Mention of wrong 
pargana.) 

(’17) AIR 1917 Mad 967 (967). 

(’34) AIR 1934 Pat 186 (187). (Registry office 
wrongly described in respect of property — Irregu- 
larity is not sufficient to set aside sale.) 

2. (’25) AIR 1925 All 459 (462, 464) : 47 All 479. 

(’26) AIR 1926 Lah 687 (588). (A mistake in the 

dimensions of the property is a material irregu- 
larity.) 

(’05) 1905 Pun Be No. 47, page 168. 

(’03) 6 Oudh Oas 61 (62). (Inadequate description 
—Only numbers given and not boundaries.) 

(’32) AIR 1982 Pat 284 (286, 287) : 11 Pat 424 
(430). (Where in the proclamation of sale the 
area of the land was stated to be 144 acres. 


whereas in fact it was 440 acres and its value as 
Rs. 20,000 when in fact it was worth about two 
lakhs of rupees — A material irregularity.) 

(’89) 12 Mad 19 (25) : 16 Ind App 171 (PC). (As- 
sumed.) 

(’34) AIR 1934 Lah 413 (413). (Plan of property 
defcx;tive and bidders prevented from offering bid 
on account of this is a niaterial irregularity.) 
[See also (1900) 22 All 168 (170). (Description of 
property vague and misleading — Held to be 
material irregularity.) 

(’35) AIR 1935 Lah 390 (391). (Proclamation 
not giving proper boundaries and silent on 
estimated value of property — No bidders except 
decree-holder — Sale set aside.)] 

3. (’25) AIR 1925 All 459 (462, 464) ; 47 All 479. 

4. (*87) 1887 All W N 50 (51). 

(’02) 6 Cal W N 526 (627, 528). 

(’78) 3 Cal 544 (546). 

[See (*38) AIR 1938 Rang 433 (434). (Proclama- 
tion not bad for not specifying shares of judg- 
ment-debtors inter sc.)] 

[See however (’31) AIR 1931 Bom 367 (368). 
(Held to bo no misdescription but only a lacuna 
in it.) 

(*21) AIR 1921 All 223 (224). (Mistake in sale 
proclamation regarding share of judgment- 
debtor — Suit by auction-purchaser to set aside 
sale — Held, intentional misrepresentation was 
essential.)] 

5. (’86) AIR 1936 Cal 703 (705). (A condition of 
sale requiring the purchaser to assume certain 
facts, specifically addtKl owing to the inability of 
the vendor to obtain particular title-deeds or 
documents, is not misleading if the vendor believes 
tho facts to 1)6 true, even though the.* condition 
is intended to cover a flaw w’hich goei> to the 
root of the title.) 

Note 17 

1. (’22) AIR 1922 Lah 35 (36). 
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0.21 B.90 be necessary to give the value in order to enable the bidders to judge the value of the 
Motet 17*10 property; the omission in such cases may amount to a material irregularity.^ 

A deliberate mis-statement of the value of the property calculated to mislead 
possible bidders and to prevent them from offering adequate prices or from bidding at 
all, is a material irregularity.^ If it results in substantial injury, the sale will be set 
aside but not otherwise.* 


18. OmisBion. to state the revenue or rent payable on the land. — The 

omission in the sale proclamation of the Government revenue payable on the land 
is a material irregularity under the rule,^ as also a materially incorrect statement of 
such revenue.^ But the omission to state the income of the property has been held not 
to be a material irregularity.^ 

19. OmisBion or mis-Btatement of the enoumbranoes over the property. 

— An omission to state or a mis-statement of the encumbrances on the property will 
be a material irregularity under this rule.^ It has been held in the undermentioned 


(’16) AIR 1916 All 186 (187). 

(’83) AIR 1933 Oal 662 (663). (Omission by Judge 
to determine value is gross irregularity but sale 
will not be set aside unless substantial injury is 
caused as a result of such irregularity.) 

('SI) AlH 1931 Clal 490 (491) ; 58 Cal 813. 

(■27) AIR 1927 Mad 1009(1009). (Especially whore 
the decree-holder and judgment-debtor disagree 
hopelessly.) 

(’28) AIR 1928 Nag 281 (282). 

(■38) AIR 1938 Uh 608 (508). 

(’24) AIR 1924 Gal .589 (592). (Valuation 
of both parties given in proclamation without 
value fixed by Court — It is no material irregu- 
larity.)] 

2. (’29) AIR 1929 All 948 (948, 949) : 52 All 115. 
(’30) AIR 1930 Nag 191 (192). 

(’35) AIR 1935 Lah 390 (391). (Proclamation 
silent as to estimated value of property — No 
bidders except deciee-holder — Fresh sale after 
fresh proclamation ordered.) 

3. (’98) 20 All 412 (417, 418) : 25 lud App 146 
(PC). 

(’33) AIR 1933 Cul 839 (340). (When discre^ncy 
in value w-as so great as to shock the conscience, 
that circumstance roust lie regarded as some- 
thing more than the kind of irregularity com- 
monly alleged and it roaily was good evidence 
of fraud on the part of the docree-holder.) 

(’18) 19 Ind Cas 296 (298) ; 40 Cul 635 : 40 Ind 
App 140 (PC). 

(’80) AIR 1980 Cal 511 (512). 

(’29 AIR 1929 Cal 818 (819) ; 57 Cal 67. 

(’19) AIR 1919 Cal 350 (851). 

(’17) AIR 1917 Cal 461 (462). 

(’12) 16 Ind Cub 974 (975) (Cal). 

(’ll) 13 Ind Cas 337 (341) (Gal). 

(’ll) 11 Ind Cas 488 (441) (Cal). 

(’ll) 10 Ind Gas 475 (476) (Cal). 

('ll) 9 Ind Cas 698 (701) (Oal). 

’lO) 6 Ind Cas 185 (137) (Cal). 

’01 6 Oal W N 48 (56). 

(’01) 6 Cal W N 836 (838). 

(’18) 21 Ind Gas 592 (598) (Mad). 

(’16) AIR 1915 Mad 989 (991) : 88 Mad 387. 
(1900) 28 Mad 568 (570). 


(’80) AIR 1930 Oudh 81 (81, 82) : 5 Luck 481. 
(’28) AIR 1928 Pat 108 (109). 

(’2l) 57 Ind Cos 640 (641) (Pat). 

(’18) AIR 1918 Pat 266 (267). 

(’17) AIR 1917 Pat 72 (74). 

(’85) AIR 1935 Bom 831 (832). 

[S«e (’89) AIR 1989 Cal 663 (666) ; IL R (1989> 
2 Cal 163. (Application within limitation to set 
aside sale on ground of gross under-valuation — 
Even in such case Court would require high 
standard of evidence to prove that there had 
been fnkud or irregularity on account of under- 
valuation (Obiter ).] 

(See however (’34) AIR 1934 Pat 186 (187). 
(Under- valuation in sale proclamation is not 
always by itself suflicient to set aside sale.)] 
[Bui see (’08) 12 Cal WN 757 (769, 760). (Held 
to be not good law in 13 Ind Cas 337.)] 

4. (’20) AIR 1920 Gal 518 (518, 519). 

’34) AIR 1984 Mad 260 (262). 

’17) AIR 1917 Pat 72 (74). 

(’87) AIR 1937 Bang 157 (158). 

Note 18 

1. (’23) AIR 1923 P 0 93 (93, 94) (P C). 

(’83) 9 Cal 656 (661) : 10 Ind App 25 (P C). 

(’81) 9 Cal L Rep 134 (136). 

(’81) 7 Cal 728 (725). 

(’98) 21 Mad 51 (62, 53). 

(1900) 28 Mad 628 (629). 

[See also (’69) 12 Suth W R 488 (488, 489).] 

2. (’16) AIR 1915 Mad 989 (991) ; 38 Mad 387. 
(’77) 26 Suth W R 44 (47). 

3. (’28) AIR 1928 Lah 918 (918). 

(’17) AIR 1917 Lah 136 (137). 

Note 19 

1. (’82) AIR 1932 All 869 (369, 870). 

(’86) 8 All 116 (117). 

(’02) 6 Oal W N 836 (887). 

(’81) 7 Cal 34 (40, 42). (Encumbrance stated but 
amount omitted — Material irregularity.) 

(’S'!) 10 Mad 57 (62). (A material error in des- 
cribing the encumbrances oq the property sold 
may be a material irregularity.) 

(’29) AIR 1929 Pat 588 (589). 

(’21) AIR 1921 Pat 479 (480). 
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case^ that; an omission to mention encumbrances would not, of itself, bo injurious to 0.21 Ri90 
the judgment.debtor as it would only be likely to persuade auction-purchasers to offer Notes 19-24 
higher prices. 

An attachment is not an encumbrance on the property and hence an omission 
to mention an attachment in a sale proclamation is not a material irregularity.^ 

20. Other mistakes in the sale proclamation. — Where the sale i)roclaination 
advertised the sale of property in satisfaction of the whole decree amount but as a 
matter of fact part of the decree had been satisfied, it was held in the undermentioned 
case^ that it was only an irregularity and did not render the sale a nullity. 

21. Omission to beat drum. — Omission to have the drum beaten at tlie time 
of the proclamation of sale as required by 0. 21 Kr. 54 and 67 is a material irregularity 
within the meaning of this rule.^ But an omission to have the drum beaten at the time 
of the sale is not such an irregularity.^ 

22. Postponement of sale and issue of fresh proclamation. — Where a 
sale is adjourned under Kule 69 by more than seven days, a fresh proclamation is 
necessary, unless the same has been waived. (See Notes 8 and 9 to 0. 21 R. 69, ante,) 

23. Irregularities in conducting the sale — Sale within thirty days of 
the proclamation. — A sale held within thirty days of the date of the publication of 
the proclamation at the place where the property is situate, or within thirty days of 
the affixture of the proclamation in the court-house is vitiated by a material irregularity 
within the meaning of this rule; but it does not become ipso facto null and void.^ 

23a. Omission to fix time for sale. — An omission to fix the time for sale 
is an irregularity.^ 


24. Sale on a holiday. — To hold a sale on a holiday is neither an illegality 
nor an irregularity within the meaning of this rule.^ 


(’35) AIR 1935 Lali 962 (962). 

(’35) AIR 193.5 Mad 007 (609). (Parlies agreeing 
that sale shall Iw free from uncumbrances — 
Statement to contrary in sale proclamation not 
corrected — Omission to inform intending pur. 
chasers that sale is free from encumbrances — 
There is material irregularity and sale should be 
set aside.) 

[See (’99) 1899 Tun Re No. 30, page 153.] 

2. (’83) AIB 1938 All 516 (518, 550) : 55 All 519. 
(ITnder-valuation making property fetch low 
price is not irregularity.) 

3. (’87) AIR 1987 Pat' 50 (52). 

Note 20 

1. (’17) AIR 1917 Mad 739 (711). 

Note 21 

1. (’86) 10 Bom 501 (505). 

(’38) AIR 1983 All 717 (717) : 65 All 182. 

(’97 20 Mad 159 (161). 

2. (>20) AIB 1920 All 206 (207). 

Note 23 

1. (’91) 21 Oal 66 (69) ; 20 Ind App 176 (P C). 
<‘83) AIB 1988 Lah 186 (186). (The sale can be 
set aside and property rensold if the judgment- 
debtor gave seonrity for making up the deficiency, 
if any, on the re-sale.) 


(’89) 11 All 333 (339, 345). (Per Brodhurst, ,T.) 
(’87) 9 All 511 (.512, 513). (Per Jlahuiood, J.) 

(’85) 1885 All W N 801 (301). 

(’04) 31 Cal m (892). 

(’81) 7 Cal 34 (10, 41). 

(’82) 11 Cal L Rop 803 (304). (Sale within thirty 
days of publication on the spot — Material irre- 
gularity.) 

(’95) 6 Mad L .Tout 70 (72, 73). 

(•91) 11 Mad 227 (228). 

(’24) AIR 1924 Nag 293 (294). 

(’18) AIB 1918 Nag 213 (213, 211), 

(•23) AIR 1923 Pat 45 (18) : 2 Pat 207. 

(•36) AIR 1936 Lah 902 (962). 

In view of the Privy Council decision in 21 
Cal 66 the following cam to the contrary are no 
longer good law : 

(’87) 14 Cal 1 (8). 

(’85) 7 All 289 (289). 

(’82) 1 All 800 (801, 802). 

Note 23a 

1 . (’85) -UR 1935 Lah 992 (992). 

(’37) AIR 1937 All 107 (409). 

Note 24 

1. (’81) 3 All 333 (334). 
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0.21 B.20 2S. Omission to hold sale at stated time and place. — As to the effect of 

Note 28 a sale held on a day different from that on which it was notified to be held, and of 
which judgment- debtor could have had no notice, see Note 12 to liule 69. See also 
the undermentioned cases.^ Where the Court ordered the sale to be held at a particular 
place but it was notified to be held and was actually held at a different place, it was 
held that the sale was illegal.^ 

An officer conducting a sale is entitled to postpone a sale for a period of not 
more than seven days for sufficient reasons.^ Such reasons must, however, be recorded 
in writing; otherwise the postponement will constitute a material irregularity.^ Where 
a sale is adjourned for a period of more than seven days it will be a material 
irregularity to hold the sale without a fresh proclamation.^ It has also been held 
that where a re-sale is ordered or a sale is adjourned, the omission to fix the date 
and hour of the sale is a material irregularity.® As to whether the holding of 
sale at an earlier or later hour than that specified is an irregularity, see Note 6 
to Buie 66 and the undermentioned cases.^ See the same Note and the cases noted 


(’82) 1882 All W N 1G9 (169). 

[But tee (1865) 8 Suth W R Miso 24 (24).] 

Note 25 

1. (’88) AIR 1988 Cal 486 (487). (Hate fixed for 
sale a holiday — Sale held the next day not a 
nullity.) 

(’39) AIR 1939 Cal 869 (374) : I L R (1939) 1 Cal 
580. (Failure to mention in advertisement of 
sale, date from which monthly sales commence 
is not irregularity — Also failure to mention 
therein that Collector has taken possession of 
properties under S. 99, Cess Act, does not pre- 
judice judgment-debtor.) 

(’37) AIR 1937 Pat 20 (21). (The holding of a sale, 
fixed for the first day of the monthly sales, on 
the following day in its due order, because it 
could not be hold earlier, is not illegal — It does 
not amount even to a material irregularity.) 
(’87) AIR 1987 Pat 104 (105). (Advertising sale to 
take place on certain day but actually holding it 
one day afterwards does not amount to material 
irregularity in conducting sale owing to provisions 
of Rr. 14 and 16 of the Patna High Court General 
Rules.) 

(’34) AIR 1984 Pat 659 (660). (Where there is no 
sale on the date advertised it cannot be said to 
have been postponed and hence sale on some 
future date must bo set aside.) 

(’88) 1771ndCaBl88 (140)(Pat). (Wheroasale was 
under hammer on the 18th but in fact was held 
on the 20th, a day which was not fixed for the 
sale, it is not illegality but only an irregularity.) 

2. (’21) AIR 1921 Mad 583(685, 586) : 44 Mad 85. 

3. (’ll) 12 Ind Oas 174 (175) : 39 Cal 26 ; 88 Ind 
App 200 (P C). 

(’90) 17 Cal 152 (164). 

(’81) 7 Gal 84 (40). (illness of the selling officer is 
a good reason.) 

(*72) 17 Suth W R 278 (278). (That the date 
originally fixed was a holiday is a good reason.) 
(’72) 17 Suth W R 210 (210). (That there was no 
bidder is a good reason.) 

4. (’32) AIR 1982 All 869 (869). 


(’90) 14 Mad 227 (228). (Adjournment 
without ground is a mere irregularity.)] 

5. [See (’21) AIR 1921 Cal 697 (698).] 

[See however (’10) 8 Ind Oas 564 (565) (Mad). 
(A sale in execution conducted from day to day 
for longer than seven days, is neither illegal 
nor irregular.)] 

6. (’80) AIR 1980 All 542 (548). 

(’33) AIR 1988 All 646(649) : 65 All 619. (This will 
however be otherwise where the judgment-debtor 
agreed that there should be no fresh proclamation.) 
(’83) AIR 1933 Cal 662 (663). (Non- specification 
of hour of sale is irregularity.) 

(’27) AIR 1927 All 241 (241) ; 49 All 402. 

(’12 13 Ind Cas 337 (843) (Cal). 

(’12) 16 Ind Oas 894 (395) (Cal). 

(’02) 6 Cal W N 48 (51). 

(’97) 20 Mad 159 (161). 

(’25) AIR 1925 Mad 631 (688). (Omission to 
mention date of sale in proper place in sale pro- 
clamation-— Irregularity.) 

(’88) AIR 1988 Nag 107 (109): I h R 1988 Nag 486. 
ISee also (’88) AIR 1988 All 192 (195).] 

[See however (’85) AIR 1986 All 182 (182, 188). 
(Sale officer adjourned the sale for want of 
time — No hour mentioned as regards the 
adjourned date — No irregularity.)] 

7. (’70) 14 Suth W R 820 (821). 

(’84) AIR 1984 Bom 848 (351) : 58 Bom 664. 
(Sale notified to take place from 11 A. M. to 5 F. if. 
begun at 12 noon and closed at 8 P. M. — Court 
finding that there were sufficient bidders and 
sale could be finished earlier— Closing of sale at 
8 F. M. is net an irregularity.) 

(’88) AIR 1988 Pesh 67 (68, 59). (Saleheld earlier 
than hour mentioned in proclamation — Sale not 
void— It is material irregularity.) 

(’85) 1886 Pun Re No. 96 page 218. (Material 
irregularity.) 

(’07) 4 Low Bur Rul 128 (124). (Do.) 

(’87) 1887 All W N 129 (129). 

(’86) 88 Pun L R 515 (517). (Sale conducted two 
hours after appointed time — Intending bidders 
departing aftor waiting— Sale irregular!) 
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below® as to the eflfect of the omission to state the place of sale, or of holding the 
sale at a place different from that notified. 

26. Sale of property in one lot though advertised for sale in separate 
lots. — Where property has been ordered and advertised to be sold in separate lots, 
it will be a material irregularity to sell it in one lot. But if there was no order for 
sale in separate lots though the sale proclamation described tho property in several 
lotSi^it is not a material irregularity to sell all tho property in one lot.^ Again, where 
property has been advertised for sale in one lot it is not an irregularity to sell it in 
separate lots.® 

27. Irregularities regarding the order of sale of lots. — Where the 
decree itself directs tho sale of properties in a particular order, a sale held in any 
other order will be vitiated by a material irregularity.* Where a mortgage decree 
does not give any direction as to the order in which the mortgaged properties are to 
be sold but there are a number of judgment-debtors with rights of contribution, they 
can apply to the executing Court to look into the equities inter sc and direct a sale in 
consonance therewith. Whore tho Court disregards such equities, there is a material 
irregularity.® In the absence of any direction in the decree, a particular course 
followed by tho Court in selling the properties cannot be said to constitute a gross 
irregularity merely because a better way of carrying out tho sale was possible.® 

Where, in the absence of a direction in the decree the executing Court fixes the 
order in which tho properties are to bo sold, any change in the order so specified will 
be a material irregularity unless tho change is notified in time to tho bidders.'^ 

Tho practice in the Madras Presidency as regards execution sales is to sell tho 
lots in tho order in which they appear in the sale proclamation and a departure from 
that order may amount to material irregularity.® 

In tho absence of a direction by the executing Court for tho sale of tho 
properties in a particular order, the sale of the items in an order different from that 
specified in the sale list will not be irregular.® 

(»89) AIR 1939 Nag 268 (259, 260). (Holding of salo 
two or three hours before tho time fixed is not 
merely an irregularity but an illegality which 
in itself renders the sale void.) 

(’86) AIR 1936 Bom 315 (319). (In a sale procla- 
mation it was declared that the sale would take 
place between tho hours of 11 A. M. to 5 F. M. 
and tho same commenced from 12 noon and was 
closed at 8 P. M. as higher bids were not forth- 
coming — Held that there was no irregularity 
vitiating the sale.) 

(*94) 16 Cal 794 (798). (Sale before hour fixed — 

Held, there was no sale). 

[See (‘76) 24 Suth W R 240 (240).] 

8. (‘09) 2 Ind Cas 459 (460) (Bom). (Sale held 
at a different place not illcgal and void). 

(’28) AIR 1923 Lah 218 (216). (Assumed that 
time, date and place were not specified.) 

(’21) AIR 1921 Mad 484 (486). (Omission to state 
in the proclamation tho place of sale did not 
mislead the bidders— salo not liable to be 
set aside.) 

Note 26 

1. (*17) AIR 1917 Lah 136 (137). 

[But tee (’69) 12 Suth W R 492 (493, 494).] 

2. (’96) 21 Mad 417 (419). 

[See (’76) 28 Suth W R 1 (4, 6).] 


Note 27 

1. (-12) 16 Ind Cas 235 (236) (Cal). 

(’17) AIR 1917 Mad 877 (879). 

2. (’25) AIR 1925 Pat 148 (150, 151). 

3. (’28) AIR 1928 Mad 684 (685). 

4. (’69) 12 Suth W R 281 (282). 

[See also (*96) 23 Cal 351 (353, 356). 

(’14) AIR 1914 All 325(826). (Where property to 
bo sold was divided in nine lots and tho Court 
ordered tho sale only of so many lots us would 
satisfy the decree, but tho nazir sold all the 
items because there were a number of appli- 
cations for rateable distribution— /fefd it was 
a material irregularity.) 

(’39) AIR 1939 Cal 369 (372) ; ILR (1989) 1 Cal 
530, (The disturbance by the otHc.er conducting 
sale, of the list of properties to bo sold in course 
of monthly sales prepared under Rule 233 of 
Calcutta High Court Civil Rules and tho sale 
of property out of its turn is only a breach of 
R. 234 and amounts to irregularity and not 
an illegality and tho salo is not void but void- 
able if that irregularity has resulted in loss to 
the judgment-debtor or decree-holder.)] 

5. (’89) AIR 1939 Mad 303 (303) : ILK (1939) 

Mad 916. 

6. (’81) AIR 1981 All 159 (ICO). 


0.21 S.90 
Notes 25-2T 
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0.21 R.gO 28. Other oaeeB where the sale le not in terms of the proolamation. — 

Notee 28**89 it is a material irregularity for a decree-holder to cause the sale officer to announce 
at the time of the sale an encumbrance not stated in the proclamation and an 
application to notify which had been rejected by the Court.^ It will be equally an 
irregularity if without notice tlie property is sold free of encumbrance, when the sale 
proclamation advertised the sale subject to encumbrances.^ 

Where an entire interest in a property has been proclaimed and brought to 
sale but on the date of sale a portion only of such property is sold without fresh 
proclamation, does it amount to an irregularity? According to the High Courts of 
Allahabad, Madras and Patna it does not.^ But according to the High Courts of 
Calcutta, Lahore and Nagpur it amounts to a material irregularity rendering the sale 
liable to be set aside.^ 

20. Purchase by decree-holder without permission to bid. See Note 7 
to Hule 72, ante. 

30. Irregularities in the grant of permission to bid. — Whero after the 
decree-holder had been given leave to bid and without notice to him the Court imposed 
a limit below which the decree-holder should not bid and the property was sold at an 
undervalue, it was held that the sale could be set aside for irregularity.^ Where there 
were three applications by the decree- holder on different dates for leave to bid, but 
the affidavit required by Rule 153 of the Madras Civil Rules of Practice was not 
attached to the first two applications but only to the last one, it was held by the 
Madras High Court that this did not amount to any irregularity.^ 

. 31. Sale after satisfaction of the decree. — Adhere after a decree has been 
satisfied and the satisfaction has been recorded, a sale is held in execution of the 
decree, the sale is a nullity^ and therefore the matter does not fall within this rule. 
See Note 71 to Section 47, ante. 

It the satisfaction has not been recorded and the period for certification has 
expired, the Court cannot go into the question at all and an application to set aside 
the sale on the ground that the decree was satisfied cannot bo maintained under this 
rule.* Even if the ninety days have not elapsed, there is no irregularity or fraud in 
publishing or conducting the sale and the matter will not fall under this rule but only 
under Section 47.* 


32. Sale after an order of postponement. — A sale held after an order of 
postponement passed by the executing Court is a nullity whether the order was or 
was not communicated to the selling officer before the sale.^ 

As to the effect of sales held in contravention of a stay order, see Note 66 to 
Section 47 and Order 41 Rule 5. 


(*33) AIB 1933 All 546 (547) : 56 All 19. 

Note 28 

1. (*25) AIR 1925 Oudh 424 (424). 

2. (*11) 9 Ind Gas 868 (884) (Gal). 

3. (»32) AIR 1982 All 664 (664). (Under circum- 
stances it may amount to irregularity.) 

<*20) 11 Mad L W 477 (478, 479). 

<’24) AIR 1924 Pat 803 (803). 

4. (78) 8 Oal 544 (546). 

<’80) 6 Cal L Bop 287 (288). 

{’30) AIR 1980 Lah 15 (16). (Whole house ad- 
vertised— Sale of half of the house irregular.) 
(’39) AIR 1989 Nag 241 (242). 


[See also (’82) AIR 1982 All 664 (664). (Do.)] 

Note 30 

1. (’25) AIR 1925 Oudh 381 (382). 

2. (’25) AIR 1925 Mad 729 (780). 

Note 31 

1. (’ll) 9 Ind Gas 452 (452) (Low Bur). 

(’18) 20 Ind Gas 387 (840) (Gal). (Even as against 
a bona fide purchaser for value without notice.) 
(’94) 16 All 6 (7. 9). 

2. (’27) AIR 1927 Lah 84 (84). 

3. (’ll) 10 Ind Gas 625 (625) (Cal). 

Note 32 

1. (’21) AIR 1921 All 102 (108). 
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Where an order of injunction Restraining the sale has been obtained but the 0.21 R«90 
sale is held before the order is communioated, it is a material irregularity according to Notes 82*88 
the. Judicial Commissioner’s Court of Nagpur* but not according to the High Court of 
Allahabad.* Where the sale is held after the order of injunction was communicated, 
it is a nullity.^ 

88. Sale after attachment under Rule 88. — A sale held in contravention 
of an attachment of the decree effected under Buie 53 is invalid as being without 
jurisdiction and is not a mere irregularity.^ 

38. Omission to make the legal representatives of the deceased Judgment, 
debtor or decree-holder parties to sale proceedings. — Where an exocu iion is 
taken against a wrong representative, the sale is not a nullity though it may amount 
to a material irregularity.^ 

A sale held during the lifetime of the judgment. debtor but confirmed after his 
death without impleading his legal representatives on the record is not void.* 

Where properties had been attached during the lifetime of the decree-holder 
but the sale was held after his death without impleading his legal representatives, it 
was held that there was no irregularity.* 

As to the effect of a sale where the judgment-debtor dies after attachment 
but before sale and the sale is held without impleading his legal representatives, see 
Note 12 to Section 50 antCt and the undermentioned cases.^ 

88. Non-reppeBcntatlon of mlnop. — A sale held in execution of a decree 
against a minor is not void for the reason that no guardian had been appointed for him 
in the execution proceedings.^ It will, however, be a material irregularity under this 
rule.* But where the minor is not represented in the suit itself, a sale in execution 
of such decree is void even though he is represented by a guardian in the execution 
proceedings.* 

Where subsequent to the decree but prior to the sale in execution, the 
judgment-debtor had been adjudged insane and no guardian was appointed for him 
in the execution proceedings, it was held that there was a material irregularity under 
this rule.* 


(’90) 12 All 96 (98). 

(’80) 2 All 686 (687). 

(’74) 6 N W P H 0 R 354 (366). 

(’72) 4 N W P H 0 B 135 (187). 

2. (’20) AIR 1920 Nag 12 (18). 

3. (’22) AIR 1922 All 282 (282). 

4. (’25) AIR 1926 Oudh 424 (424, 425). 

Note 33 

1. (’05) 32 Cal 1104 (1106). 

Note 34 

1. (’01) 26 Bom 387 (847, 848) : 27 Ind App 216 

(’88) AIR 1988 Mad 945 (946). 

2. (’29) AIR 1929 Oudh 285 (287) : 4 Luck 635. 

3. (’80) 8 All 759 (765). 

(’82) 1882 All W N 169 (169). 

[See (*29) AIR 1929 Pat 200 (200). (Whether it 
is irregularity — Quare.)] 

4. (’18) 19 Ind Gas 120 (121) (All). (Sale is not 
nullity.) 

(*19) AIR 1919 Cal 411 (418). (Do.) 

(*96) as Cal 686 (689). (Do). 


NoteSS 

1. (’96) 23 Cal 686 (689). (Nor even incorrect 
description of a person as a minor.) 

(’83) AIR 1933 Mad 838 (636). (Decree obtained 
against minor’s father — Death of father — 
Minot not impleaded bat his mother brought on 
record as legal representative — Held, execu- 
tion proceedings were substantially right.) 

(’83) AIR 1933 Mad 179 (180). (Minor judgment- 
debtor represented by Court officer — Representa- 
tion sufficient.) 

(’86) 61 Cal L Jour 822 (327). 

2. (’18) 19 Ind Cas 296 (297, 298) : 40 Cal 636 : 
40 Ind App 140 (PC). 

(’27) AIR 1927 Cal 873 (874). 

(’26) AIR 1926 Cal 109 (112). 

(•21) AIR 1921 Cal 476 (478). 

(’16) AIR 1916 Cal 608 (604). 

[But see (’ll) 9 Ind Cas 262 (253) (Mad).] 

3. (’88) AIR 1983 Cal 627 (629) : 60 Cal 753. 

4. (’96) 19 Mad 219 (227, 228). 


3CPC. 144. 
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0.21 R.90 

Note 86 


86. Other inetanoes of material irregularity. — The following have been 
held to constitute material irregularity within the meaning of this rule, viz, — 

(1) Collusion between the decree-holder and the judgment-debtor.^ 

(2) Disparaging remarks by the decree-holder about the property to be sold, 

which are calculated to deter bidders from bidding at the sale.^ 

(3) Omission in the execution of a mortgage decree of the name of the 

subsequent mortgagee.® 

(4) Holding sale in court-room without notice to the public.^ 

(5) Confirmation of sale before an application under this rule is decided.® 

For other cases of irregularity, see the undermentioned decisions.® 


Note 36 

1. (’25) AIR 1026 Pat 461 (462). 

2. (’80) 6 Gal 808 (810). 

[5m (’90) 17 Cal 162 (154). (But where disparag- 
ing remarks are made by by-standers or pur- 
chasers other than the decree-holder it is not a 
material irregularity.)] 

3. (’16) AIR 1916 Pat 64 (65) : 1 Pat L Jour 261. 

4. (’83) AIR 1938 All 161 (162). 

5. (’88) AIR 1933 All 187 (188). 

6 . (’29) AIR 1929 All 671 (672). (Time given to 
produce a person offering a higher bid and sale 
in his favour.) 

(’88) AIR 1938 Oudh 345 (346) : 8 Luck 731. 
(Failure to deposit 26 per cent, of purchase, 
money immediately is only irregularity which 
does not affect validity of sale unless substantial 
injary is caused to judgment-debtor.) 

(’16) AIR 1916 All 186 (189). (Allowing a bidder 
for several lots to deposit 25 per cent, at the 
conclusion of the sale of all the lots, is an 
irregularity.) 

(’85) 1885 All W N 819 (819). (Landed ancestral 
estate which ought to be sold, under rules made 
by Government, by the Collector, was sold by 
the Civil Court ~ Held it is a material irre- 
gularity.) 

(’82) 1882 All W N 89 (89). (Judgment-debtor 
preventing decree-holder from bidding — Sale 
must \}e set aside.) 

(’24) AIR 1924 Cal 1055 (1055). (The objection 
that properties were sold in execution without 
the consent of the Court by which the receiver 
was appointed is not such as would render the 
sale void : at most, it is merely an irregularity.) 
(’88) 9 Cal 98 (99). (Default in making deposit 
under R. 84 is a material irregularity — See 
also 0. 21 R. 84, Note 4.) 

(’88) 1888 Puu Re No. 5. (The omission to get 
the sanction of the Financial Commissioner 
(vide Notification No. 1297, 10th September, 
1885, is a material irregularity.) 

(*98) 21 Mad 51 (68). (High Court had ordered in 
execution of another decree to have the vRlages 
of the samindari sold one by one — In the pre- 
sent case decree- holder applied to sell the entire 
village subject to the decree in the other mort- 
gage suit — In the remarks column the decree- 
holder was bound to state the effect of the High 
Court order — Non-mention is a material irre- 
gularity.) 


(’29) AIR 1929 Oudh 26 (29): 4 Luck 98. (Amount 
of decree, Rs. 2200 — Two items sold — De- 
cree-holder offered Rs. 1800 for one item and 
offered to bid for the rest with regard to other 
item ^ Sale officer refused to accept his bid and 
accepted the next lower bid of Rs. 700 — Held, 
material irregularity in conducting the sale.) 

(’25) AIR 1925 Sind 101 (102). (Two secured 
decree-holders — A single sale by arrangement 
with Nazir — Proclamation mentioning only 
one charge — J/sld, a material irregularity.) 

(’21) AIR 1921 Gal 882 (883). (Sale of mortgaged 
property in execution of a decree for costs against 
the mortgagee decree-holder.) 

(’28) AIR 1928 Pat 108 (109). (Putting in a sub- 
sequent sale proclamation a different value of 
property whicp is once valued in a previous sale 
is a material irregularity.) 

(’86) AIR 1936 Lah 555 (657). (Auctioneer arbit- 
rarily closing auction at four o’clock, although 
another bidder is willing to purchase property 
for larger sum amounts to material irregularity.) 

(’35) AIR 1936 Oudh 164 (166). (An omission by 
the officer conducting an execution sale to record 
the bid of a bidder is an irregularity.) 

(’36) AIR 1986 Pat 672 (576). (Property in pos- 
session of receiver — Sale in execution of decree 
without leave of Court is irregular and not 
void.) 

(’37) AIR 1987 Rang 167 (158). (Setting out 
valuation of property as given by decree-holder 
without previous inquiry — It is good ground 
for setting aside sale by application under 0. 21, 
R. 90, only after sale takes place, but is no 
ground for appeal before sale.) 

(’89) AIR 1989 Nag 241 (242). (If the sale pro- 
clamation states that the entire houses would be 
sold but actually only a portion of them is sold, 
this constitutes an irregularity and even perhaps 
a material irregularity, but whether such irre- 
gularity results in substantial injury depends 
upon the facts of each case.) 

(’85) AIR 1985 Mad 488 (489). (No service of 
notice of sale proclamation^Absence of declara- 
tion under 0. 5 R. 19— Property grossly under- 
valued and low upset price fix^— Sale must be 
set aside.) 

(*86) AIR 1986 Lah 992(992). (Rule 11 in 0h.l2- 
M, Vol. 1 (Lahore) has not the force of law and 
a sale conducted in contravention of it cannot 
be held to be illegal.) 
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In the following cases the sale was held to bo void on the ground of illegality : 

(1) Omission to serve notice under Buie 22 J Vide also Notes under llulo 22. 

(2) Omission on the part of the Judge to sign the order of attachment and 

sale notification.^ 

(3) Selling the property as being subject to a mortgage when the decree 

directs its sale free from the mortgage.® 

* (4) Selling property not covered by the decree.^® (See also Note 68 to 

Section 47, ante.) 

(6) Decree-holder deterring persons by threats and intimidatior* from 
attending and bidding at the sale.^^ 

The following circumstances have been held to constitute no irregularity : 

(1) Omission to make an application for sale as required by Eulo 66.^® 

(2) Holding a sale for a sum larger than what is really duo.^® 

(3) Knocking down the sale to the highest bidder for a price which is 

subsequently found to be too low.^^ 

(4) Knocking down the sale to a lower bidder when the higher bidders are 

not bona fide and have no money to deposit as required.*® 

(5) Sale held without notice to a receiver who is not in possession of the 

property sold.^® 

(6) Conducting a sale from day to day and fixing a date for bringing the sale 

to an end.*^ 

(7) Decree-holder purchaser dissuading others from bidding at a court sale 

and thus causing the property to be sold at a low prico.^® 

(8) Reduction of upset price during the conduct of the sale without notice to 

the judgment-debtor,^® 

See also the undermentioned cases.^® 


Where the same property has been notified for sale in execution of two decrees, 
it is quite proper and regular to hold one sale in respect of both of them.^^ In the 


(’37) AIR 1937 Lah 113 (114). (Deposit of 25 per 
cent, made throe days after sale and accepted by 
Court — There is mere irregularity.) 

7. (’14) AIB 1914 P 0 129 (131) : 42 Oal 72 : 41 
Ind App 261 (P C). 

(’26) AIB 1926 Oal 689 (540). 

(’21) AIB 1921 Oal 609 (611). 

(’24) AIB 1924 Mad 481 (486,488):47 Mad 288(FB). 

8. (’86) 7 All 606 (610) (PC). 

(’81) 3 All 701 (704, 705). 

9 . (’98) 20 Oal 699 (602). 

10. (’26) AIB 1926 All 661 (562). 

[Sm also (’28) AIB 1928 Bom 62 (62) : 46 Bom 
914. (Propert;|r not subject to mortgage was so 
shown by plaintiff through mistake — Property 
was included in the decree and was sold under 
it— Bale Is not nullity.)] 

[But see (’26) AIB 1925 AU 286 (287) : 47 AU 
804. (Sale can be set aside under B. 90.)] 

11. (’81) 1881 All W N 106 (106). 

12 . (’80) AIB 1980 Lah 685 (686). 

(’17) AIB 1917 Lah 186 (188). 

IS. (’69) 1 N W P H 0 B 61 (68). 

14 . (’84) 8 Bom 424 (426). 

(’78) 6NWPHCB19 (20). 

15. (1861) 9 Moo Ind App 824 (841, 842) (PC.) 


(So hold undor the unusual circumstances of the 
case.) 

16. (’29) AIR 1929 Rang 311 (312) : 7 Rang 425. 

17 . (’33) AIR 1933 Mad 225 (227) : 56 Mad 356. 
(But the system of conducting sales in such a 
manner must bo condemned and deprecated.) 

18 . (’ll) 9 Ind Gas 816 (817) (Lah). 

[See (1900) 23 Mad 227 (283, 234) : 27 Ind App 17 

[But tee (’81) 7 Gal 346 (847). (Their Lordships 
of the Privy Gouncil in 28 Mad 227 remarked 
that the observations in this case to the effect 
that the decree-holder must exercise most scru- 
ulous fairness were too sweeping; but the 
ecision of the ease was held to he correct.)] 

19 . (’39) AIR 1939 Mad 193 (194). 

20. (’38) AIR 1938 Nag 107 (108) : I L R (1938) 
Nag 436. 

(’35) AIR 1935 Mad 697 (699). (Order for sale — 
Reviver appointed by same Court in respect of 
same property in another suit — Receiver aware 
of above order, applying for adjournment so that 
he may pay decree debt — Subsequent sale — - 
Omission to get leave of Court is not fatal — 
Sale should not be set aside.) 

21. (’81) 1881 All W N 89 (89). 


0.21 R.90 
Note 36 
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0«21 Rt90 undermentioned case^^ the High Court had directed stay of sale on the judgment. 

Notes 86-87 debtor furnishing security. Ho did not furnish security, but on the day of sale offered 
a security which was rejected by the officer conducting the sale. Thereupon the sale 
was held. It was held that the sale could not be set aside on the ground that there 
was an impression that the sale had been postponed and consequently few bidders 
attended the sale. 

37. Fraud in publishing and oonduoting the sale. — Section 311 of the old 

Code provided only for cases of material irregularity as a ground for setting aside a sale 
and did not include fraud in publishing and conducting a sale as a ground of attack. It 
was held under that Code that such an application came within the scope of Section 244 
(now Section 47).^ The fact that Section 312 of the old Code provided that the sale 
shall be confirmed in the absence of an application under Section 311 on the ground of 
material irregularity, was held not to deprive the Court of the power to refuse to 
confirm the sale where it had been brought about by fraud.^ The present rule has been 
framed so as to include fraud as well, so that an application can now bo made under 
this rule to set aside a sale on the ground of fraud in publishing and conducting the 
salo.^ The effect of including fraud in this rule is to take the applications setting up 
fraud in publishing and conducting the sale out of the scope of Section 47 and to bring 
. them under this rule.^ See also Note 55 to Section 47, ante» 

The word *'fraud** in this rule means **that which is dishonest and morally 
wrong*' and does not include an irregularity.*^ The burden of proving fraud rests upon 
the applicant and must be proved by clear and definite evidence.*’ General and vague 
allegations of fraud^ and mere proof of suspicious circumstances are not enough.^ But 
it *is open to a Court to make an inference of fraud from established facts taken 
together as a whole.** In order to enable an applicant to succeed, it is not necessary 
that the auction-purchaser should also have been a party to the fraud ; the fraud of 
the decree-holder would be sufficient.^** The reason is that the applicant claims relief 
not against the purchaser alone but also against the decree-holder. The view expressed 
in the undermentioned case^^ that it must be proved that the auction-purchaser was a 
party to the fraud is, it is submitted, not correct. 


[See also (*79) 2 All 107 (112). (But same pro- 
perty sold separately on same date in pursuance 
of two orders for sale in two different decrees 
— No irregularity in the conduct of sale.)] 

22. (’81) 1801 All W N 104 (104). 

Note 37 

1. (’06) 28 All 681 (682, 688). 

(’05) 27 All 702 (708). (Application could be made 
even after confirmation of sale.) 

(’09) 4 Ind Gas 253 (254) : 83 Bom 698. 

(’07) 5 Cal L Jour 328 (882). 

(’02) 6 Gal W N 288 (285, 288). 

(’99) 26 Gal 824 (831). 

^’99) 4 Cal W N 588 (540). 

(’98) 2 Cal W N 691 (693). 

(’02) 24 All 239 (241). (Suit to set aside sale on 
the ground of fraud was held to bo barred under 
Section 244.) 

(’01) 23 AU 478 (480). (Do.) 

2. (’81) 2 Mad 264 (269, 270). 

3. (’16) AIR 1916 All 184 (185). 

(’15) AIR 1915 Mad 150 (155). 

4. (’28) AIR 1928 Lah 592 (598) : 4 Lah 243. 


(’85) AIR 1985 Gal 856 (857). (Hence no separate 
suit lies to set it aside on this ground.) 

5. (’ll) 10 Ind Gas 861 (862) : 88 Cal 622. 

6 . (’09) 4 Ind Gas 1006 (1008) (Lah). (Fraud is 
not lightly to be assum^.) 

7. (’12) 14 Ind Gas 58 (54) (Gal). 

(’21) AIR 1921 Pat 145 (147) : 6 Pat L Jour 819. 
(Facts constituting fraud must be stated seria- 
tim and in detail.) 

8 . [See (’09) 4 Ind Gas 1006 (1009) (Lah).] 

[See also (’26) AIR 1926 Oudh 45 (46). (The 
mere fact that at an auction-sale a proj^rty 
fetches a smaller price than it is worth raises 
no presumption of fraud.)] 

9. (’28) AIR 1923 P 0 78 (76) (PC). (See observa- 
tions of the Privy Council in proof of fraud.) 

(’24) AIR 1924 Pat 67 (69). 

10. (’28) AIR 1928 All 854 (854). 

(’02) 6 Gal W N 288 (285, 288). 

(’28) AIR 1928 Pat 485 (485). 

[See also (’07) 6 Gal L Jour 111 (118). (AUega- 
tion of fraud against purchaser alone — Held 
can succeed.) 

(’01) 6 Cal W N 279 (281, 288). (Do.)] 

11. (’97) 20 Mad 10 (12). 
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A mere undervaluation of property will not amount to fraud within the 0. 21 R. 90 
meaning of this rule.^^ But a wilful mis-statement of value in the sale proclamation Notes 87*88' 
evidencing a deliberate design to get the property sold for a low price will amount to 
fraud.^® Similarly, any other wilful mis-statement in the sale proclamation calculated 
to affect the price of the property may amount to fraud. So also, a great discrepancy 
between the value of the property stated in the proclamation and the real value is 
valuable evidence of fraud.^® 

See also the undermentioned cases^® as to particular instances of fraud. 

See the undermentioned cases^^ for circumstances which were held not to 
amount to fraud. 

88. Combination among bidders. — There is nothing necessarily unlawful in 
two or more persons agreeing not to bid against one another at an auction salo.^ 

Therefore, a charge against a bidder or decree-holder that he and other bidders who 


12 . (*26) AIR 1926 Cal 677 (678). 

(•22) AIR 1922 Pat 507 (511) ; 2 Pat 65. 

(•02) 26 Bom 643 (549). 

(*25) AIR 1926 Pat 521 (521). (Grosa undervalua- 
tion of property and non-acrvice of processes do 
not by themselves constitute fraud.) 

13 . (’22) AIR 1922 Pat 607 (610, 611); 2 Pat 66. 

(’ll) 11 Ind Gas 296 (297) (Oal). 

14 . (’28) AIR 1928 Mad 1138 (1139). (To bring 
property to sale subject to a bogus mortgage is 
fraud.) 

(’72) 18 Suth W R 342 (348). (Where six tenures 
with separate recorded jamas were lumped to- 
gether and sold in one lot, and no description of 
the property to be sold wjisgiven, in consequence 
of which the purchaser was the only bidder, the 
sale was set aside, as being fraudulent.) 

15 . (’33) AIR 1933 Cal 339 (340). (Real value 
seventy times more than given in the proclama- 
tion.) 

16 . (’01) 6 Gal W N 265 (268). (The purchase of 
property by a decree-holder in the name of 
another at a price less than that at which the 
decree-holder obtained permission to bid for the 
property constitutes fraud.) 

(’10) 6 Ind Gas 135 (136) (Oal). (Do.) 

(’92) 16 Mad 389 (392, 393, 894). (The decree- 
holder’s vakil having obtained leave to bid for 
his client, acting in an underhand manner, pur- 
chased the property himself: held^ this was fraud.) 

(’25) AIR 1926 Oudh 381 (382, 883). (Where the 
purchaser at an auction-sale was the clerk of the 
pleader who represented the decree- holder in the 
suit, held, that he was in a position of active 
confidence towards the decree-holder, that his 
purchase without informing the decree-holder of 
his intention was a gross abuse of confidence and 
amounted to a fraud.) 

(’12) 15 Ind Gas 888 (889) (Oudh). (Permission to 
hid was granted to decree-holder on condition 
that his minimum bid was the decree amount— 
He bids for less— Amounts to fraud.) 

(*18) AIR 1918 Fat 297 (298) : 8 Pat L Jour 646. 
(Where the decree-holder agreed not to hold the 
sale if payment was made within a certain time 


and he then fraudulently proceeded to sale of the 
property in contravention of this arrangement, 
held this amounted to fraud.) 

(’86) AIR 1936 Riing 827 (327). (Where a person 
is not aware of the sale proclamation and false 
reprosontationa are mado to him by the bailiff as 
to the nature and interest put to sale and he 
purchases the property relying on those repre- 
sentations, the sale must 1x3 set aside.) 

(’86) AIR 1935 All 868 (871): 68 All 249. (Decree- 
holder by exercise of fraud keeping judgment- 
debtor ignorant of the execution proceedings 
culminating in the sale and as a consequence of 
such fraud, decree-holder succeeding in purchas- 
ing property of judgment-debtor for much loss 
than its real value.) 

(’87) AIK 1937 Gal 273 (276). (False representa- 
tion having effect of dissuading bidders from 
bidding — Bale should bo set aside.) 

See ahso cases in foot-notes (1) and (2). 

[See also (’03) 30 Cal 142 (153). 

(’99) 26 Cal 727 (732). 

(’04) 26 All 101 (104). 

17 . (’21) AIR 1921 Pat 145 (147) : 6 Pat L Jour 
319. (Mere want of diligence is not fraud.) 

(’28) AIR 1928 All 704 (705). (The fact that cer- 
tain property alleged to be wrongly sold was not 
included in the mortgaged property decreed to bo 
sold is not fraud.) 

(’ll) 11 Ind Gas 399 (401) (PC). (Where the plain- 
tiff was dissuaded from bidding at the sale hy 
the pleader for the judgment-debtor falsely 
assuring him that he had instructions to apply 
for a postponement, the auction-purchaser could 
not be held rc.sponBiblo for the misrepresentation.) 
(’85) AIR 1935 Mad 257 (267). (Uncertified agree- 
ment between judgment-debtor and decree-hol- 
der not to sell property of judgment-debtor — 
Agreement cannot be relied on to prove fraud in 
conducting sale.) 

(’86) AIR 1935 Cal 92 (93). (Any fraud antecedent 
to the decree cannot bo a ground for stJtting 
aside a sale under S. 174, Bengal Tenancy Act.) 

Note 38 

1 . (*94) 18 Bom 342 (346). 
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0. 21 Ri 90 have acted ia ooacert vrith him have acted in such a manner as to prevent the best 
Notes 8fr-89 price from being obbained, does not of itself amount to a charge of fraud, nor will 
proof of such concert invalidate the sale.^ There is a distinction between an honest 
combination among intending purchasers and a dishonest concert for the suppression 
of all competition. If the object be to obtain the property at a sacrifice by artifice, 
the combination is fraudulent; if the object be to make a fair bargain or even to divide 
the property for the accommodation of the purchasers, the combination cannot be said 
to be fraudulent.® 

39. Substantial injury — ProYiso. — Before a sale is set aside under this rule, 
it is essential under the proviso to the rule that there should have been substantial 
injury and that such injury should have been sustained by the applicant by reason of 
the irregularity or fraud. A Court has no jurisdiction to set aside a sale under this 
rule without going into the question of substantial injury.^ That is to say, the 
applicant must prove substantial injury in addition to the material irregularity, or 
fraud in publishing and conducting the sale, and a mere proof of irregularity or fraud 
alone is of no avail.® A decree-holder who has suffered substantial injury is entitled to 
have a sale set aside under this rule; it does not matter whether that substantial injury 
is suffered by him in his capacity as a decree-holder or as an individual.® The onus of 
proving substantial injury lies on the applicant.^ 

^'Injury" means loss which is wrongful.® Such loss must also be substantial.^ 
The fact that the price realized at the sale is less than the value stated in the 
proclamation of sale is no proof of wrongful loss.^ Nor is the market value of the 
property a safe criterion in finding substantial injury.® Bui a denial of opportunity to 
purchase the property is a substantial injury.® 


2. (1900) 23 Mad 227 (233, 234) : 27 Ind App 17 
(PC). (Affirming 19 Mad 315 on this point.) 

(’09) 1 Ind Oas 158 (161) : SG Cal 226. 

(’09) 4 Ind Cas 1006 (1012) (Lah). 

(’16) AIB 1916 Sind 20 (21) : 10 Sind L B 58. 

3. (’07) 6 Cal L Jour 111 (115, 116). 

Note 39 

1. (’18) AIB 1918 Pat 352 (352). (No publication 
of sale on spot — Substantial injury not proved 
—Sale cannot be set aside.) 

[See (’01) 25 Bom 387 (348); 27 Ind App 216 (PC). 
(’90) 12 All 96 (98). (Where sale is illegai, no 
injury need be proved.) 

(’88) 10 All 506 (517). (Do.)] 

[See also (’95) 5 Mad L Jour 70 (73. 74). (In 
both cases injury must bo proved — This is not 
good law.)] 

2. (’ll) 12 Ind Cas 174 (175) ; 88 Ind App 200 ; 
89 Cal 26 (P 0). 

(’83) AIB 1938 Cal 486 (487). (Date fixed for sale 
holiday— Sale on following day — No allegation 
or proof us to paucity of bidders- Saleheld could 
not 1)0 set aside although there was material 
irregularity.) 

(’ll) 10 Ind Cas 475 (476) (Cal). (Deliberate un- 
dervaluatiou of property in sale proclamation 
t held material irregularity — Property sold below 
' proper value— Sale sot aside.) 

(’09) 1 Ind Oas 246 (247) (Cal). 

(’82 8 Cal 982 (988). 

(’ll) AIR 1914 litad 813 (816, 817). 


(’81) AIB 1981 Pat 48 (44). 

(’80) AIR 1980 Fat 68 (60). (And one of the moat 
usual forms of showing that the applicant has 
sustained injury is to show that the property 
has been sold for a gross undervalue.) 

’24) AIB 1924 Pat 785 (786). 

’21) AIB 1921 Pat 479 (480). 

’22) AIB 1922 Upp Bur 22 (22) : 4 Upp Bur Bui 
97. 

(’26) AIB 1925 Sind 258 (254) : 18 Sind L B 180. 
(Except in very exceptional circumstances no 
sale should be set aside by Court suo motu 
without proof of substantial injury.) 

(’28) AIB 1928 Cal 828 (331). (The fact that de- 
cree-holder offered to return the property to the 
judgment-debtor for the price bought may be 
considered to see whether judgment-debtor 
suffered injury.) 

(’37) AIB 1987 All 407 (410). 

3. (’88) AIB 1988 All 161 (162). 

4. (’25) AIB 1925 Pat 148 (149). 

5. (’08) 7 Cal W N 439 (440). (When a person 
loses what he has been in the habit of wrong- 
fully gaining, it is no substantial injury or in- 
jury of any sort or kind.) 

(’25) AIB 1925 All 459 (462) : 47 All 479. (Loss 
ne^ not be pecuniary.) 

6 . (’27) AIB 1927 Cal 878 (874). 

(’26) AIB 1926 Pat 202 (208) : 4 Fat 696. 

7. (’22) AIB 1922 Pat 650 (551) : 1 Pat 214. 

8. (’72) 18 Suth W B 197 (197, 198). 
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Where iia a case it was foand that there had been material irregularity in the 0.21 B.90 
conduct of the sale and the property fetched an inadequate price in consequence, tho Notes 8^40 
mere fact that the real value of the property did not exceed the amount of the decree 
and that the unsatisfied balance of the decree could not bo realized from the judgment, 
debtor on account of limitation, would not bring the case within the proviso to this 
rule.“ 

.See the undermentioned case^^ which is illustrative of what is and what is not 
"substantial injury." 

40. Applioant must have sustained sabstantial injury by reason of snob 
irregularity or fraud. — As has been already mentioned in Note 39 above, it. order 
that an applicant under this rule may have a sale set aside, a mere proof of irregu- 
larity is not enough; he must show that he sustained substantial injury as a result of 
such material irregularity or fraud.' In the absence of evidence to show that the 
injury is the result of irregularity, the Court cannot presume from tho proved existence 
of irregularity and injury that the latter occurred by reason of tho former.^ 

The proviso to Section 311 of the old Code provided that "no sale shall bo set 
aside . . . unless the applicant proves to the satisfaction of the Court that he 
has sustained substantial injury by reason of such irregularity.” In a case^ arising 
under that Section their Lordships of the Privy Council observed as follows : 

" Thdr Lordships cannot accept the judgment of the Judicial Oommissionor that loss is to 
be inferred from the mere fact that a sale was held without full compliance with the provisions 


10. (’12) 16 Ind Gas 728 (729) (Cal). 

11. (’36) AIR 1986 Pat 26 (27). (No interest of 
judgment-debtor in property sold or having 
doubtful claim therein at date of sale — Price 
fetched not inadequate — Judgment-debtor held 
not materially prejudiced.) 

Note 40 

1. (’68) 9 Cal 666 (660, 662):10 Ind App 26 (PC)> 
(Injury cannot bo inferred from proof of irregu- 
jarity.) 

(’84) AIR 1984 Pat 186 (187). (Undervaluation in 
sale proclamation is not always by itself sufS- 
cient to set aside sale.) 

(’84) AIR 1984 Pat 274 (279) : 13 Pat 467. 

(’20) AIR 1920 All 206 (207). 

(’16) AIR 1916 All 186 (187). 

(’18) 20 Ind Gas 16 (17) (All). 

(’24) AIR 1924 All 698 (690). 

(’28) AIR 1928 Oal 828 (331). 

(’24) AIR 1924 Cal 1066 (1066). 

(’21) AIR 1921 Cal 697 (598). 

(’20) AIR 1920 Cal 518 (518). 

(’19 Am 1919 Oal 1006 (1006). 

(’12) 16 Ind Cas 394 (895, 896) (Gal). 

(’07) 5 Cal L Jour 240 (242) (FB). 

(’05) 82 Cal 602 (507, 608) (F B). 

(’74) 22 Suth W R 6.60 (650). 

(’78) 19 Suth W R 78 (78). 

(’7l) 16 Suth W B 96 (95). 

(’69) 12 Suth W B 492 (498). 

(’69) 12 Suth WB 488 (489). 

(1866) 6 Suth W B Misc 45 (46). 

(’66) 6 Suth W B Misc 81 (81). (Smallness of 
price is not sufficient ground for setting aside 
sale unless it be the effect of irregularity.) 

(1866) 2 Bath W B Mice 1 (2). 

(’80) AIB 1980 Lah 692 (696). 


(’27) AIR 1927 liah 84 (84). 

(’26) AIB 1926 Lah 687 (688). 

(’24) AIR 1924 Lah .692 (692). 

(’28) AIB 1923 Lah 218 (216). 

(’22) AIR 1922 loah 85 (86). 

(’19) AIB 1919 Lah 260 (262). 

(’18) AIB 1918 Mad 1262 (1264). 

(’ll) 9 Ind Cas 252 (262, 263) (Mad). 

(’89 12 Mad 19 (26) : 16 Ind App 171 (P C). 

(’98) 1 Oudh Gas 155(156). 

(’98) 1 Oudh Cas 14 (17). 

(•17) AIR 1917 Pat 694 (695). 

(’18) AIB 1918 Pat 680 (687). 

(’18) 20 Ind Cas 192 (193) (Low Bur). 

(’96) 18 All 141 (143). 

(’88) 15 Cal 488 (491) (FB). 

(’17) AIR 1917 Mad 877 (878). (Some connection 
must bo shown.) 

(’88) 42 Oal W N 661 (662). 

(’87) AIB 1937 All 407 (410). 

(’35) AIB 1985 Lah 390 (891). 

(’36) Am 1986 Lah 556 (.667). 

(’34) 86 Pun L B No. 183 (184). 

[See also (’85) AIR 198.6 Cal 743 (744). (For 
annulment of sale under tho Bengal Land Re- 
venue Sales Act, by Civil Court, sale must ho 
contrary to provisions of Act and substantial 
injury to owner must bo caused by irregularity.)] 

2. (’88) 9 Cal 666 (660, 662) : 10 Ind App 25 (PC). 
(’89) 12 Mad 19 (26, 26) : 16 Ind App 171 (P C). 
(’85) 11 Cal 668 (660, 661). 

(’85) 11 Cal 200 (210, 218) (F B). 

[But see (’81) 7 Cal 780 (732). (Where both 
material irregularity and injury Imvo been 
proved. Court may reasonably presume that the 
mjury is due to such irregularity.)] 

3. (’94) 21 Cal 66 (70) : 20 Ind App 176 (P C). 
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0.21 R.90 
HotoM 


of Section 290 (now Bale 68 of Order 21). The Section clearly contem^tee direct evidence on 
the Bubject.” 

inlying upon this passage, the High Court of Allahabad* held that it was not 
sufficient for an applicant under Section 311 to prove material irregularity and injury, 
but that he must connect the irregularity with the inadequacy of price as cause and 
effect, by means of direct evidence. But the High Courts of Calcutta* and Madras* and 
the Judicial Commissioner's Court of Oudh^ held that the relation of cause and effect 
between a proved material irregularity and inadequacy of price may either be estab. 
lished by direct evidence or be inferred, where such inference is reasonable from the 
nature of the irregularity and the extent of the inadequacy of the price. As regards 
the phrase "direct evidence’’ used by their Lordshipe of the Privy Council, it vras held 
that their Lordships intended only to say that there must be evidence showing that 
substantial injury was the necessary result of the irregularity complained of.* The 
substitution of the words “unless upon the facts proved the Court is satisfied’’ in this 
rule gives legislative recognition to the latter view.* In order to connect the two 
things the applicant should point out some facts from which the Court can reasonably 
infer substantial injury from the irregularity or fraud complained of.’* Thus, where in 
a sale proclamation the property is undervalued and it has been sold at an inadequate 
price, the sale may be set aside.” The reason is that where the irregularity is an 
understatement of the probable price of the property, the connection is so near that it 
is open to the Court to infer, without any other evidence, that injury has resulted from 
the irregularity.’* 

A mere inadequacy of price is, however, no ground for setting aside a sale.’* 


4 . (’98) 18 All 37 (41). 

(’96) 18 All 141 (148). 

5. (’04) 31 Cal 815 (819, 820). 

(’03) 80 Cal 1 (9). 

(’05) 82 Cal 542 (549). 

(’02) 6 Cal W N 886 (888). 

(’Ol) 6 Cal W N 48 (55). 

(’02) 6 Cal W N 526 (528). 

(’01) 6 Cal W N 44 (48). 

(’97) 24 Cal 291 (294, 295). 

(’93) 20 Cal 599 (604). 

(’86) 11 Cal 74 (76). 

(’81) 7 Cal 466 (467). 

(’78) 3 Cal 642 (644). 

[Sm also (’SI) 7 Cal 780 (782). (When both 
material irregularity and substantial injury are 
proved, the Court may presume that the 
substantial injury was due to the irregularity.)] 

6. (’97) 20 Mad 169 (161). 

(’99) 22 Mad 440 (447, 448). 

7. (08) 6 Oudh Oas 61 (66, 67). 

8. (’97) 24 Cal 291 (294, 296). 

9. (’27) AIB 1927 All 241 (242) : 49 AU 402. 
(Serious irregularities in conducting sale — 
Inadequacy of price fetched will be attributed to 
such irregularities.) 

(’29) AIB 1929 All 948 (949, 960) ; 62 All 116. (Do.) 
(’29) AIB 1929 Pat 688 (590), (Do.) 

(’80) AIB 1980 Lah 16 (16). (Loss may be inferred 
from the nature of the i rregularity and inadequacy 
of the price.) 

(’88) AIB 1988 Cal 662 (664). (81 Oal 816, Fol- 
lowed.) 

(’88) AIB 1988 Mad 226 (227) : 66 Mad 866. 


(’88) AIB 1988 Mad 174 (175). (It is no longer 
necessary to prove the casual connection between 
the inadequacy of price fetched at the sale of a 
property and the material irregularity in the 
conduct of the sale of the same by means of direct 
evidence.) 

[But see (’17) AIB 1917 Mad 967 (967). (Direct 
evidence must be given— 21 Cal 66 (P C), 
Followed.) 

10. (’14) AIB 1914 All 825 (825). 

(’86) AIR 1986 Mad 469 (468). 

(’88) AIB 1988 Lah 162 (164). (Material irregu- 
larity in publishing and conducting sale — Auc- 
tion price grossly inadequate — Substantial loss 
may be presnm^.) 

(’88) AIB 1988 Mad 174 (175). 

11. (’ll) 10 Ind Cas 476 (476) (Gal). 

(’21) 57 Ind Gas 640 (641) (Pat). 

(’09) 1 Ind Cas 246 (247) (Oal). (But if property 
is sold at foir value sale will not be set aside.) 
(’88) AIB 1088 Mad 720 (720). (Upset price 
shown in sale proclamation grossly low — Price 
realisisd far below market value— Such sale can 
be set aside.) 

(’86) AIB 1935 Mad 469 (468). 

12. (’26) AIB 1926 Mad 969 (960). 

(’86) AIB 1985 Mad 488 (489). 

[See also (’19) AIB 1919 Oal 850 (861).] 

13. (’78) 19 Suth W B 227 (229). 

’76) 26 Suth W B 826 (827). 

,’26) AIR 1926 Mad 202 (208). 

’26) AIR 1926 Lah 688 (688). 

;’88) AIB 1988 Lah 608 (608). 

(’88) AIB 1988 Mad 174 (176). 

(’86) AIB 1986 Pat 242 (242). ’ 
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The inadequacy must have been occasioned by some irregularity.'* In the absence of 0.21 B.90 
proof to the contrary the presumption is that the price fetched at a court-sale is Notes 40-41 
adequate.^* 

For other instances where substantial injury has been held to be the result of 
irregularity or fraud, see the oases cited below.^^ See also the undermentioned case.^^ 

41. Waiver of Irregularity and estoppel* — If a judgment. debtor has received 
notice under Buie 66 ante, or has knowledge of the contents of the proclamation of 
sale before it is issued, and neglects to take any objection to the proceedings, he will 
not afterwards be allowed to object to the sale under this rule on any of the grounds 
which he might have then urged.^ The reason of this rule of estoppel is stated by their 
Lordships of the Privy Council as follows: **It would bo very difficult indeed to 
conduct proceedings in execution of decrees by attachment and sale of property, if the 
judgment-debtors could He by and afterwards take advantage of any misdescription of 
the property attached and about to bo sold, which they knew well, but of which the 
execution creditor or decree-holder might bo iKJrtectly ignorant, that they should take 
no notice of that, allow the sale to proceed, and then come forward and say the whole 


14. (’26) AIR 1926 Mad 729 (780). 

(’34) AIR 1934 Nag 260 (261). 

15. (’33) AIR 1933 All 218 (223) : 56 All 221. 

16. (’18) 21 lud Gas 692 (593) (Mad). (Irregula- 
rity in fixing value.) 

(’25) AIR 1925 Oudh 424 (424). (Irregularity in 
proclaiming incumbrance.) 

(’15) AIR 1916 Oudh 124 (126) ; 18 Oudh Gas 1. 
(Time of sale on adjourned date not speciOed.) 
(’12) 15 Ind Gas 888 (890) : 16 Oudh Gas 86. 
(Fact that the decree-holder agrees to bid for the 
property for the amount of the decree and pur- 
chases it for a sum less than that amount is 
sufficient to show that his fraud has led to sub- 
stantial loss.) 

17. (’36) AIR 1936 Pat 26 (27). (Decree for 
Rs. 76,000 to one lac— -Price fetched by sale of 
judgment-debtor’s property amounting to a little 
over Rs. 44,000 — Decree-holder not proposing 
further execution for balance — Position of par- 
ties not altering materially even if properties 
had fetched full decretal amount— Case for set- 
ting aside sale held not made out by judgment- 
debtor.) 

Note 41 

1. (’34) AIR 1934 Cal 206 (208, 210). 

(’34) AIR 1984 Bom 348 (849) : 68 Bom 664. 

(’27) AIR 1927 All 618 (614) : 49 All 788. 

(’31) AIR 1931 All 634 (636). 

(’06) 28 All 278 (276). 

(’07) 29 All 612 (614). 

(’09 2 Ind Gas 469 (460) (Bom).' 

(’30) AIR 1930 Bom 290 (291) : 64 Bom 346. 

(’28) AIR 1928 Cal 828 (881). 

(’25) AIR 1926 Gal 662 (666). 

(’22) AIR 1922 Gal 98 (94). (Value of the land not 
stated in sale proclamation is only a material 
irregularity— Failure to servo sale proclamation 
but judment-dobtor aware of it— Sale is not 
vitiated.) 

(’12) 16 Ind Gas 286 (286) (Gal). 

’80; AIR 1980 Lah 686 (666). 

(’24; AIR 1924 Mad 217 (218, 220) : 46 Mad 786. 
(’17 AIR 1917 Mad 967 (967). 


(’14) AIR 1914 Mad 312 (317). 

(’22) AIR 1922 Mad 801 (302). (Defendant becom- 
ing major after decree, not recorded as major — 
Sale held — Ex-minor knew of proceedings— Is 
estopped.) 

(’31) AIR 1931 Pat 63 (64). 

(’24) AIR 1924 Pat 111 (112) : 2 Pat 916. 

(’31) AIR 1931 Rang 179 (180). (The Rangoon 
High Court has added a proviso to this rule giv- 
ing effect to this principle.) 

(’36) AIR 1935 Cal 014 (618). 

(’86) AIR 1936 Bom 315 (819). 

[See (’34) AIR 1934 Nag 260 (262)*. (Case under 
the second proviso to the rule.) 

(’81) AIR 1931 Oudh 398 (399). (Where an 
execution sale is wholly without jurisdiction 
the fact that the judgment-debtor failed to 
raise an objection when notice was issued to 
him is immaterial.)] 

[Sec also (*30) AIR 1930 All 542 (543). 

(’82) 8 Gal 932 (933). 

(’22) AIR 1922 Oudh 11 (13). (Property sold as 
belonging to one sharer — Other co-sharers who 
are parties keeping quiet even though aware of 
the sale— Estopped from suing for their shares.) 
(’39) AIR 1939 Mad 5 (G). 

(’34) AIR 1934 Pat 695 (696).] 

[See however (’37) AIR 1937 Pat 493 (493). 
(Notice under R. 66 served— Judgment-debtor 
failing to appear— Objection to undervaluation 
is not maintainable— Yet he can plead inade- 
quacy of price and consequential loss. 

Note, The decision seems to offend the princi- 
ple that mere inadequacy of price is no ground 
for setting aside a sale under this rule— See 
Note 40.)] 

[But see (’80) AIR 1930 Nag 191 (198). (Judg- 
ment-debtor not appearing though served to 
settle terms of proclamation — Still he is not 
estopped from applying to sot aside sale.) 

(’01)4 Oudh Gas 879 (884). 

(’71) 16 Suth WR96(96). (Silence of judgment- 
debtor on previous occasion is no bar to his 
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0.81 R.90 proceedings were vitiated."^ The same principle will apply if the jadgraent>debtor had 
Note 41 consented to the irregularity before sale.^ 

Where la judgment-debtor applies for postponement of the sale and gets it 
adjourned, he must be deemed to have admitted that the proclamation was correot, or 
at any rate, there was no such mistake or irregularity as would be likely to mislead.^ 
The judgment-debtor cannot also urge any objections to the sale if at the time of 
postponement of the sale he consented to waive any irregularity.^ Where, however, he 
was not aware of the facts to which he was bound to object at the time when he had 
an opportunity of so doing, there can be no waiver or estoppel.® The reason is that a 
person can be taken to have waived only such rights as were within his knowledge. 

In the following instances it has been held that there is no waiver : 

(1) Where a judgment-debtor agrees to waive an irregularity provided the 

sale is postponed, but the Court does not allow such postponement, there 
can be no relinquishment of his right to object to the sale.^ 

(2) Where the judgment-debtor waives the issue of a fresh proclamation only, 

he can urge any objection on the ground of an irregularity in the 
publication of the original proclamation.® 

(3) Even though a sale is postponed at the instance of the debtor on the 

condition that fresh proclamation is waived, if an attaching decree-holder 
subsequently applies that a fresh proclamation should issue and that 
prayer is refused, the latter can question the sale on the ground of want 
of fresh proclamation.® 

(4) A judgment-debtor who waives a fresh proclamation will not be deemed 

* to have waived the non-specification of the hour of sale on the day to 

which the sale is postponed,^® 

(5) The fact that the applicant himself bid at the sale will not amount to a 

waiver of the irregularity.^^ 

Where a judgment-debtor’s objection to an irregularity made before sale is 
overruled by the Court, he is not precluded from urging the same ground in an 
application to set aside the sale.^® 

Where, during the pendency of an application under this rule to set aside 


l)eing hoard when he objects alleging material 
irregularity.) 

2. (*89) 12 Mad 19 (26) : 16 Ind App 171 (PC). 

3. (’29) AIR 1929 Mad 276 (277). 

(’84) AIR 1934 Gal 251 (268). 

[See (’18) AIR 1918 Cal 194 (196).] 

4. (’77) 26 Suth W R 44 (48) : 8 Ind App 280 (PC). 

(’84) AIR 1984 Gal 251 (268). 

(’87) AIR 1987 Lah 118 (114). 

[See also (’86) AIR 1985 Mad 160 (161). (Judg- 
ment-dobtor getting adjournment of sale by 
giving up objections to sale proclamation will be 
estopped from raising same objection in an 
application under this rule.) 

(’88) AIR 1988 P 0 280 (281, 282) : 82 Sind L R 
879 (PO). (Waiver of the necessity for a fresh 
proclamation necessarily implies a waiver of 
objection to any defect appearing on the face 
of the sale proclamation. But the waiver of any 
necessity for a fresh sale proclamation will not 
imply a waiver of the right to object to irregu- 
laiities in attachment.)] 

5. (’26) AIR 1926 Gal 677 (678). 


’18) AIR 1918 Gal 298 (294). 

’06) 2 Gal L Jour 684 (687, 689). 

(’74) 22 Suth W R 481 (481). 

(’86) AIR 1986 Pat 483 (486). 

[See also (’88) AIR 1988 Pat 199 (201).] 

6. (’ll) 9 Ind Gas 698 (708, 704) (Cal). 

(’07) 6 Cal L Jour 62 (67 to 70). 

(’01) 6 Gal W N 42 (48, 44). 

(’07) 6 Gal L Jour 111 (118). (Judgment-debtor 
forgoing his right to object to irr^ularity, or 
inadequacy of price, does not thereby waive his 
right to question the sale on ground of fraud.) 
(’16) AIR 1916 Mad 989 (998) : 21 Ind Gas 889 
(892) : 88 Mad 887. 

[See also (’94) 17 Mad 804 (806).)] 

7. (’10) 5 Ind Gas 489 (490) (Gal). 

[See also (’81) 7 Gal 618 (616).] 

a. (’ll) 11 Ind Gas 488 (440) (Cal). 

9. (’01) 24 Mad 811 (816, 816). 

10. (’01) 6 Gal WK 48 (64). 

11. (’29) AIR 1929 Lah 678 (676). 

12. (’80) AIR 1980 Oudh 81 (82) : 6 Luck 481. 
(«28) AIR 1928 Pat 26 (27) : 6 Pat 688. 
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a sale, the debtor got time for paying the decree amount on condition that the petition 0. 21 R. 00 
should be dismissed on his failure to do so, he would be estopped, on his failure to Notes 41-48a 
abide by the agreement, from continuing the proceedings.^® 

A question of waiver is a mixed question of law and fact.^^ 

As to whether an objection can be taken in the event of appeal, see Note 13. 

12. Bona fide purohaser for value without notice. — Where the conditions 
laid down in this rule are satisfied, the fact that the auction-purchaser is a stranger 
and a hona fide purchaser for value without notice of irregularity or fraud will not 
prevent the sale from being set aside.^ See also Note 37, ante. The plea of hona fide 
purchaser for value may, however, bo given effect to in proceedings or suits to set aside 
sales on the ground that the decree and the execution proceedings are tainted by fraud 
and collusion.® 

43. Setting aside sale on grounds not taken in the application. ^ It has 

been held by the High Courts of Allahabad and Lahore that where an application 
under this rule is made on certain grounds, it is not open to the applicant to ask the 
Court to adjudicate upon objections which were not expressly taken in the application.^ 

But he can apply, even after the expiry of thirty days, to be allowed to furnish further 
particulars and this ai)plication may be treated as one to amend the original 
application.® The High Court of Madras® has, however, held that there is nothing to 
prevent a Court even in appeal from considering the validity of the sale from every 
point of view and exercise its inherent powers in setting aside a sale on a ground not 
pleaded. It has been held by the Nagpur High Court* that where an irregularity is 
demonstrable from the record itself, it is within the power of the Court to consider 
the objection based on such irregularity even if not specifically taken in the application. 

But a new ground requiring evidence cannot be taken for the first time in appeal.® 

43a. Setting aside sale in part only, if and when permissible. — It has 

been held by the Patna High Court that whore properties are sold in several lots, the 
Court can set aside the sale in respect of some only of the lots but that the circum- 
stances under which this can be done are limited to cases in which both the irregularity 
and the injury can bo satisfactorily allotted to one part only of the sale : where the 
irregularity extends to the whole property and to all the lots, it is not justifiable to 
retain the efficacy of the sale with respect to some of the plots only in which the sale 


13. (’02) 29 Cal 677 (680). 

14. ('ll) 9 Ind Gaa 698 (704) (Gal). (And ahould 
not bo allowed to bo raised at a late stage of the 
proceedings.) 

Note 42 

1. (’28) AIR 1928 Gal 688 (541). 

(*17) AIR 1917 Mad 42 (42). 

(’28) AIR 1928 Fat 485 (485). 

[See also (’68) 9 Suth W R 196 (199) (FB). (It 
must be decided in each case in accordance with 
the principles of justice, equity and good con- 
science, as to whether the sale ought to be set 
aside or not.)] 

2. (’66) 10 Moo Ind App 454 (478, 474) (P G). 

I ’02) 26 Bom 643 (660). 

I ’28) AIR 1928 Cal 588 (550, 551). 

(1000) 1900 Low Bur Rul 22 (23). 

[See also (*96) 19 Mad 219 (228, .229). 

(’87) AIR 1987 Fat 644 (645).] 


Note 43 

1. (’32) AIR 1932 Lah 576 (676). (Objoctions 
taken after period of limitation.) 

(’99) 21 All 140 (142). 

(’19) AIR 1919 Lah 260 (261). (Objections not 
stated in application cannot be entertained by 
Appellate Oourt.) 

(’ll) 9 Ind Gas 816 (817) (Lah). 

[See also (’14) AIR 1914 All 325 (328. 329).] 

2. (’26) AIR 1926 All 805 (305) : 48 All 286. 

3. (’24) AIR 1924 Mad 778 (778). 

[See (’27) AIR 1927 Nag 319 (319). (If in the 
course of hearing other irregularities ejasdem 
generis come to light, Court can consider, them 
provided parties have notice of them.) 

(’82) 9 Gal L Rep 134 (135).] 

4. (’89) AIR 1939 Nag 258 (260). 

5. (1900) 28 Mad 227 (234) ; 27 Ind App 17 (PC). 
(’83) 9 Gal 656 (668) : 10 Ind App 25 (F C). 
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0.21 K.90 price obtained cannot be shown to be inadequate in view of the advertised value.^ But 
Hotos 48a-^ this view has been dissented from by the Madras High Court which has held that in 
such cases the sale should be set aside only in respect of the items which have been 
sold for an inadequate price in consequence of the irregularity but not in respect of the 
items which notwithstanding the irregularity have been sold for an adequate price.^ 

It has been held by the Calcutta High Court that where, after dismissing the 
applications under this rule meule by some of the judgment-debtors, the Court passes 
an order setting aside the sale on an application by another judgment-debtor under 
this rule, the order will take effect only so far as the share and interest of that 
judgment-debtor are concerned and the sale will stand confirmed as regards the share 
and interest of the other judgment-debtors * But, this decision has been distinguished 
by the Nagpur High Court in the undermentioned case^ in which it was held that 
where there are several judgment-debtors to whom the property belongs but the 
application is made by only one of them and the property sold consists of only one 
item and the irregularity cannot be apportioned, the entire sale must be set aside and 
not only with regard to the share of the judgment-debtor who applies. 

See also Note 2, ante. 


14. Joinder of olaime under Section IT.^A prayer for a relief coming within 
the scope of Section 47 can be joined with a prayer for a relief under this rule in one 
and the same application.^ Every application to set aside a sale involves a question 
relating to the execution, discharge or satisfaction of the decree, and therefore comes 
within the scope of Section 47.* But where the application falls within the scope of this 
rule, and Section 47, a second appeal against an order on such an application is barred 
by Section 104.* See Note 15 to Section 2, sub-section (2), ante. But where the matter 
falls within Section 47 alone, even though the application purports to be under this 
rule also, and the question is between parties to the suit, the order will bo appealable 
as a decree.^ Where an application contains grounds coming both under Section 47 
and this rule, that portion of the order relating to the question under Section 47 is 


\See (’28) AIR 1923 PG 93(94, 95) (PC). (Appli- 
cant did not agk for opportunity to let in ovidenco 
— Cannot a&k for it before the Privy Council.)] 

Note 43a 

1. (’33) AIR 1983 Pat 223 (224) : 12 Pat 181. 

2. (’86) AIR 1936 Mad 121 (122) : 59 Mad 438. 

3. (’87) 41 Cal W N 224 (226). 

4. (’89) AIR 1939 Nag 258 (260). (Where there is 
only one house which is sold and the irregularity 
in the conduct of the sale could not be appor- 
tioned and it is such an irregularity as to 
amount to an illegality, the sale cannot be set 
aside in part and it is immaterial in such a case 
whether both judgment-debtors objected or not.) 

Note 44 

1. (’28) AIR 1928 Pat 272 (272) : 7 Pat 831. 

[But tee (’96) 18 All 141 (148, 144).] 

2. (’17) AIR 1917 Mad 924 (925). 

(’17) AIR 1917 Mad 877 (879). 

[See (’84) AIR 1934 Nag 21 (27) : 81 Nag L B 
67. (Application to set aside sale on ground of 
' fraud or irregularity->Only decree-holder made 
party— Stranger purchaser not formally joined 
— Application is not under Rule 90 but under 
Section 47.)] 

3. (’17) AIR 1917 Mad 924 (925). 


(’24) AIR 1924 Mad 778 (779). 

4. (’82) AIR 1932 Cal 672 (678) : 69 Cal 966. 
(Application purporting to be under R. 90 also.) 

(’26) AIR 1926 Cal 1219 (1220). (Application 
under R. 90 to set aside sale on ground of suppres- 
sion of processes — Held this ground can be raised 
only under S. 47, C. P. C.) 

(’24) AIR 1924 Mad 481 (482) : 47 Mad 288 (FB). 

(’26) AIR 1925 Mad 1142 (1142). 

(’17 AIR 1917 Mad 924 (926). 

(’24) AIR 1924 Rang 124 (124) : 1 Rang 538. 
(Defective attachment — Question comes under 
Section 47.) 

(’24) AIR 1924 All 698 (699). 

[See (’35) AIR 1985 Mad 438 (488). (It is not 
clear from the report of this case whether the 
ground on which the application was made 
came within S. 47 alone — It seems however 
from the trend of the observations in the judg- 
ment that it ish^ld that because the application 
is by the judgment- debtor therdoreS. 47 would 
apply and a second ap^l would lie and no 
reference is made to the question as to the 
ground on which the application is made being 
exclusively covered by 8* 47— If this interpreta- 
tion of the judgment is correct, then, it is snb- 
mitted, the judgment is not correct.)] 



8EII1N0 ASIDE SALE ON GROUND OF IBBEGULABITY OB FRAUD 2301 


open to second appeal.* 0« 21 R. 90 

Where an application really comes under this rule, the mere mention of Notes 41-41 
Section 47 in the application will not make it one under that Section for the purpose 
of appeal.* 

15. Suit to set aside sale for material irregularity. — See Notes to 
Order 21 Buie 92, infra. 

16. Sale, if can be ohallenged by vay of defenoe in suit for possession.— 

See Notes to Order 21 Buie 92, infra, 

17. Necessary parties. — See Notes to Order 21 Buie 92, infra. 

18. Applicability of Order 9 to applications under this Rule.— The general 
trend of opinion is that the provisions of Order 9 do not apply to proceedings under 
this rule.^ See Note 2 to Section 141. But the Court has inherent power to dismiss an 
application under this rule for default where the applicant fails to appear in support of 
his application.* So also, the Court has got inherent power to set aside an order under 
this rule passed ex parte or to restore an application dismissed for default.* See also 
Note 1 to Order 9, ‘General’. 

As regards appeal against orders of dismissal for default of an application under 
this rule and orders refusing to restore such an application, see Note 50 below. 


19. Limitation. — It has been already mentioned in Note 37 ante, that under 
the old Code it was held that an application to set aside a sale on account of fraud 
in publishing and conducting the sale fell within the scope of Section 244 (now 
Section 47). Article 166 of the Limitation Act of 1877 did not apply to cases where 
the application to set aside a sale was based on the ground of fraud in publishing or 
conducting the sale. It was therefore held that under Article 178 (now Article 181) of 
the Limitation Act of 1877, the period of limitation for such an application was three 
years from the date of the sale.^ Under the Limitation Act of 1908, an application to 
set aside a sale in execution of a docrco on whatever ground the application is based is 
governed by Article 166 which provides for a period of thirty days from the date of 
sale. Therefore an application under this rule whether made on the ground of material 
irregularity or fraud must bo made within thirty days of the date of sale.* 


5. (’24) AIR 1924 Mad481(432);47Mud288(FB). 
(’20) AIR 1920 Mad 481 (481). 

[See however (’21) AIR 1921 Fat 145 (149) ; 6 
Pat L Jour 319. (Application on ground under 
S. 47 and B. 90 — Second appeal — Held the 
whole ease should be considered by the Court.) 
(’24) AIB 1924 Pat 67 (68). (Execution attacked 
as also sale thereunder — Second appeal lies.)] 

6. (’34) AIR 1934 Pat 627 (628). 

[See (26) AIB 1926 Oal 109 (110).] 

[See also (’17) AIB 1917 Mad 924 (925). (Con- 
verse case.)] 

Note 48 

1. (’81) AIB 1981 All 594 (594. 695). 

(’27) AIB 1927 Cal 988 (939). 

(’26) AIB 1926 Oal 778 (775, 777) : 53 Cal 679. 
(’96) AIB 1926 Oal 610 (Sll). 

(’19) AIB 1919 Pat 192 (198):4 Pat L Jour 185 (FB). 
[Bat see (’09) 2 Ind Oas 166 (166) (Oal).] 

2. (’88) AIB 1988 Mad 496 (496) : ILB (1988) 
Mad 686. 

3. (’81) AIB 1981 AU 694 (694, 696). 


(’21) AIB 1921 Pat 293 (296). 

(’21) AIB 1921 Sind 66 (56) ; 17 Sind L B 106. 
[See (’28) AIR 1928 All 801 (301). (Mistaken 
order of dismissal set aside under S. 151).] 

Note 49 

1. (’09) 2 Ind Cas 844 (845) : 80 Cal 654. 

(’01) 6 Oal W N 265 (266). 

(’99) 26 Cal 824 (332, 838, 334). 

(’98) 2 Oal W N 691 (693). 

(’99) 8 Cal W N 338 (336). 

(’70) 7 Bom H 0 R A 0 74 (77). 

[See (’99) 26 Cal 539 (542, 544).] 

2. (’26) AIB 1926 Cal 109 (110). 

(’84) AIB 1934 All 814 (314). 

(’82) 36 Oal W N 242 (246). 

(’24) AIB 1924 Mad 187 (139, 148) : 47 Mad 625, 
(’15) AIB 1916 Mad 392 (393, 895, 896, 397.) 

(’81) AIR 1931 Pat 43 (44). 

(’26) AIR 1926 Pat 266 (267). 

(’04) 81 Oal 885 (892). (Case of material irregula- 
rity under the old Code.) 

(’04) 6 Bom L R 1140 (1145). (Do.) 



2302 SETTING ASIDE SALE ON GBOUND OF IBBEOULABITY OB FBAT7D 


0«21 Bt90 The starting point of limitation is the date on which the officer conducting the sale has 
Note 19 accepted the final bid; therefore, the period of limitation does not ^gin to run 
until then.® 

The period of limitation prescribed by Article 166 cannot be enlarged by 
Section 5 of the Limitation Act.^ Where an execution sale is held by the Collector to 
whom the decree has been transferred for execution, and the applicant applies to the 
Collector under this rule and after the expiry of thirty days prefers a second 
application to the Oourtt the time spent iii prosecuting the first application cannot be 
excluded under Section 14 of the Limitation Act.® Where the applicant was a minor on 
the date of sale, it was held in cases arising under the old Limitation Act of 1877 that 
he was entitled to the benefit of Section 7 of the Limitation Act in computing the 
period of limitation for an application under this rule.® The present Sections 6 and 7 
of the Limitation Act, 1908, limit the application of those Sections to applications 
in execution of a decree and do not apply to an application to set aside a sale.^ 

Where, in an application under this rule made more than thirty days of the 
sale, the applicant relies upon fraud as an exemption from limitation, he must bring 
his case within Section 18 of the Limitation Act.® Where a sale is brought about by 
fraud, for instance, by suppression of processes and submission of false returns, and an 
application to set aside the sale is made more than thirty days after the date of the 
^ sale, it is not enough for the applicant to show that the execution proceedings were 
irregular and fraudulent, but he must carry the fraud further and show that the 
existence of his right to set aside the sale had been kept concealed from his knowledge 
by fraud.® Such fraud need not necessarily be that of the decree-holder or auction- 
purchaser but may bo of a third person.^® When once such fraud has been established 
by the applicant, it is for the opposite party to show at what precise point of time the 
applicant had clear and definite knowledge of the facts which would entitle him to 
apply for setting aside the sale. The reason is that the fraud is a continuing influence 
and until that influence ends, it retains its power of mischief. 


CIO) 6 Ind Gas 713 (714, 716) : 1910 Pun Bo 
No. 40. (Do.) 

’17) AIR 1917 Low Bur 80 (81). (Do.) 

’36) AIR 1936 Pat 668 (660). (Sale set aside after 
one month — Order setting aside reversed on 
appeal — Fresh application to set aside hy 
another person — Limitation runs only from date 
of sale and not from the date on which order 
setting aside sale was reversed.) 

(’85) AIB 1936 Lah 972 (972). (When an applioa- 
tion to sot aude a sale in execution is time- 
barred, tho Court h^s no jurisdiction to sot aside 
the sale.) 

[See (’14) AIB 1914 Mad 297 (298). (Where sale 
is nullity, Art, 166 does not apply.) 

3. (’80) AIB 1980 Lah 41 (42) 

(’85) AIB 1935 Pesh 160 (161). (The sale is com- 
plete as soon as the offer of the auotion-pucehaser 
18 accepted by the auctioneer and it is immaterial 
for the purpose of Art. 166, whether the 26 per 
cent, deposit is made or not.) 

4. (’26) 92 Ind Gas 839 (839) (Lah). 

(’84) AIB 1934 All 814 (814). 

(’89) AIB1989 Oal 810 (812) :ILB (1989) lOal 462. 

5. (’99) 28 Bom 681 (585). 

6. (’87) 9 All 411 (418). 

(’10) 6 Ind Gas 468 (489) (Lah), 


7. (’85) AIB 1935 Pat 460 (450). 

8. (’18) AIB 1918 Gal 77 (78). 

[See (’99) 8 Gal W N 338 (886). 

(’86) AIB 1986 Cal 706 (707). (Execution sale 
fraudulently conducted by decree-holder — 
Application to set aside sale beyond time — S. 18 
cannot apply when property is purchased bona 
fide by third party.) 

(’85) AIB 1985 Cal 89 (90). (Auction-purchaser 
guilty of fraud — Application to set aside sale 
under S. 178, Bengal Tenancy Act — 8. 18, 
Limitation Act can be availed of.)] 

9. (’ll) 11 Ind Gas 488 (442) (Gal). 

(’97) 1 Gal W N 67 (68, 70). 

(’26) AIB 1926 Gal 229 (280, 281). 

(’26) AIB 1926 Pat 621 (622, 623). 

(’23) AIB 1923 Pat 486 (486). 

(’22) AIB 1922 Pat 507 (609, 610): 2 Pat 66. 

(’19) AIB 1919 Lah 162 (164). 

(’09) 2 Ind Gas 844 (846): 86 Gal 664. 

(’89) AIB 1989 Cal 668 (666) : 48 Gal W N 869 

(866): I L B (1989) 2 Gal 168. 

10. (’88) AIB 1988 Mod 626 (627): 66 Mad 784. 

11. (’28) AIB 1928 Oal 849 (860). 

(’88) AIB 1988 Gal 889 (840). 
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In cases where fraud is relied on in support! of an application made after time, 
it is immaterial that the application is made after confirmation of the sale.^^ 

Where notice under Buie 22 of this Order is not given, the sale is void. But 
if an application is made under this rule to set it aside, it must be filed within thirty 
days of the sale.'® 

See also Notes to Article 166 in the Authors’ Commentary on the Limitation Act. 

Ua. Step-in-aid of execution. — It has been held that an application by a 
decreh-holder praying for the dismissal of arf application made by the judgment-debtor 
under this rule is a step-in-aid of execution within the meaning of Article 182 of the 
Limitation Act.' 


50. Appeal. — Order 43 Buie 1, clause (j) provides for an appeal against an 
order under Buie 92 infra, setting aside or refusing to set aside a sale.' Section 174 of 
the Bengal Tenancy Act as amended by the Bengal Legislative Council in 1928 allows 
an appeal against an order under that rule.® 

It has been already mentioned in Note 37 ante, that Section 311 of the old Code 
allowed an application to bo made only on the ground of material irregularity and that 
an application to set aside a sale on the ground of fraud in publishing and conducting 
the sale fell within the scope of Section 244. It was therefore hold that no second 
appeal lay against an order on an application seeking to sot asido a sale on the ground 
of material irregularity,® hut that if fraud was the ground of the application, a second 
appeal would lie if the matter was between parties to the suit.* But under this Code 


(’26) AIR 1926 Cal 229 (230, 231). 

(’21) AIR 1921 Cal 251 (262): 48 Cal 119. 

(■12 16 Ind 464 (465) (Cal). 

(’03) so Cal 142 (153). 

(*29) AIR 1929 P<at 228 (229, 230). 

(’80) AIR 1930 Pat 58 (60). 

(’24) AIR 1924 Pat 496 (497). 

(’22) AIR 1922 Pat 422 (428). 

(’39) AIR 1939 Cal 663 (665) : 48 Cal W N 862 
(867) : ILR (1939) 2 Cal 168. 

12. (’08) 30 Cal 142 (147, 153). 

(’90) 17 Cal 769 (776). 

(’22) AIR 1922 Pat 422 (423). 

[But aee (’87) 14 Cal 679 (680, 681.)] 

13. (’32) AIR 1982 Cal 881 (881). 

Note 49a 

1. (’94) 21 Cal 23 (25, 26). 

(’89) 16 Cal 747 (748). (Mere ap^raiioe by 
decree-holder to oppose the application of judg- 
ment-debtor is not an application.) 

[See also (’28) AIR 1928 Pat 612 (614) : 7 Pat 
708. (Where on the judgment-debtor applying 
under this rule, the deoree-holder files a list of 
witnesses and a petition of objections, it 
amounts to taking a step-in-aid of execution.) 

Note 50 

1. (’ll) 10 Ind Oas 148 (160, 161) (Oal). (Auc- 
tion-purchaser is entitled to appeal.) 

(’27) AIR 1927 Lah 681 (682). (Do.) 

(’28) AIR 1928 Lah 414 (416). 

(’24) AIR 1984 Pat 846 (847). (S. 96 (8) does not 
apply to execution proceedings.) 

(’88) AIR 1982 Nag 14 (16) : 87 Nag L B 889. 
(*18) AIR 1918 Upp Bor 38 (88) : 8 Upp Bur Bui 
189. 

(’87) 9 AU 411 (413, 418). 


(’85) 7 All 253 (255, 256). 

(’79) 2 All 352 (353, 354). 

(’79) 2 All 896 (396). (Where auction-purebasor is 
a party to the proceeding under U. 21 B. 90 and 
an order is made against him, he can appeal 
under 0. 43 B. 1.) 

’80) 5 Cal 259 (262). 

’39) AIR 1989 Mad 482 (488) :I L R'(1939) Mad 
849. (Order of Court declining to entertain 
application under 0. 21 R. 90 falls under 0. 43, 

B. 1 a).) 

(’39) AIR 1939 Sind 62 (64): ILR (1939) Kar 417. 
(Order under 0. 21 R.' 92 setting aside sale— 
Auction-purchaser can appeal.) 

[But see (’73) 6NWPHCR19 (20). (Under 
the Code of 1861.)] 

2. The Jollovmg cases are no lottger law in view 
of the amendment : 

(’26) AIR 1926 Cal 790 (791). 

(’27) AIR 1927 Cal 838 (834). 

(’22) AIR 1922 Oal 180 (180). 

(’05) 82 Oal 957 (961) (FB). (It was held by the 
majority of the Full Bench that an appeal will 
lie as the case fell within the proviso to S. 163 
— The decision did not advert to 8. 174— Ram- 
pini, J. dissenting.) 

3. (’99) 28 Bom 531 (685). 

’01) 28 Oal 4 (6). 

’96) 22 Oal 802 (804). 

(’91) 18 Cal 422 (426). 

(’66) 6 Suth W B Misc 119 (119, 120), 

(’98) 21 Mad 417 (419). 

(’96) 19 Mad 29 (80). 

(’96) 19 Mad 167 (168). 

(’69) 6 Mad H C B 218 (214). 

4. (’13) 16 Ind Cus 690 (691) (Cal). (Right of 
second appeal under the old Code cannot be 
affected by new Code.) 


0.21 R.90 
Notes 49’^0 
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0.81 S.90 
Note 50 


an order on an application under this rule, whether made on the ground of material 
irregularity or on the ground of fraud, is not open to second appeal by virtue of the 
provisions of Section 104.^ The result will be the same even if the question fell within 
Section 47; for, the order being appealable as an order will not fall within the definition 
of the term ''decree" in Section 2 ante. As to the right of second appeal in cases where 
objections are taken both under this rule and under Section 47, see Note 44, ante. 

Where the objection to the sale does not fall under this rule but falls under 
Section 47, a deqision deciding such objecffbn will be open to second appeal.^ 

No appeal lies under the Letters Patent against the order of a single Judge of 
the High Court made on appeal or in revision against the order of an executing Court 
in an application under this rule.^ 

The provisions of Section 104 and 0. 43 B. 1 cannot restrict the provisions 
relating to appeals to the King in Council. Therefore, an appeal to the Privy Council 
will lie against an order of the High Court under Buie 92.^ 

An order dismissing an application under this rule for default is appealable 
under 0. 43 B. 1, the effect of such order being the confirmation of the sale.® The fact 
that a distinct order confirming the sale has not been recorded does not alter the 


(’04) 81 Gal 885 (390, 891). 

('99) 26 Cal 580 (542, 545). 

(’99) 26 Cal 824 (826). 

(*09) 2 Ind Gaa 988 (984) (Gal). 

5. (*29) AIR 1929 All 558 (553). 

(’88) AIR 1988 Mad 888 (888). 

(’88) AIR 1988 All 187 (137). 

(’38) AIR 1938 All 654 (655). (Objection dealing 
with an alleged defect in notice and publication 
in regard to an auction sale proclamation amounts 
to an allegation of an irregularity in an auction 
sale and comes under Order 21 Rule 90.) 

(’82) AIR 1982 Lah 580 (581). 

(’28) All 1928 All 854 (854). 

(’18) AIR 1918 All 209 (210) : 40 All 122. 

(’82) AIR 1982 Gal 208 (204). 

(’12) 18 Ind Gas 147 (147) (All). 

(’27) AIR 1927 Gal 657 (658). (Even though be- 
tween decroc-holdor-purchaser and judgment- 
debtor.) 

(’26) AIR 1926 Gal 229 (231). 

(’17) AIR 1917 Cal 9 (9). 

(’17) AIR 1917 Gal 448 (444). 

(*13) 18 Ind Gas 715 (717) (Cal). 

(’12) 16 Ind Gas 486 (486) (Gal). (Application 
under old Code on the ground of fraud — Order 
after new Code — No second appeal.) 

(’12) 15 Ind Gas 679 (680) (Cal). (Do.) 

(’12) 14 Ind Gas 58 (54) (Gal). (Do.) 

(’10) 8 Ind Gas 8 (4) (Gal). (Do.) 

(’ll) 9 Ind Cas 135 (186) (Cal). 

(’30) AIR 1980 Lab 208 (209). 

(’28) AIR 1928 Lah 444 (444). 

(’28) AIR 1928 Lab 414 (416). 

(’26) AIR 1926 Lah 204 (204). 

C26 i AIR 1926 Lab 624 (626) ; 

(’28) AIR 1928 Lah 692 (598) ; 

(’28) AIR 1928 Lah 287 (288). 

(’2l) AIR 1921 Lah 166 (157). 

(’20)aIR 1920 Lah 877 (877) 

No. 168. 

(’19) AIR 1919 Lah 162 (164). 

(’16) AIR 1916 Lah 298 (296). 


6 Lah 260. 
4 Lah 248. 


1919 Pun Ro 


(’29) AIR 1929 Mad 624 (624). 

(’10) 8 Ind Oas 888 (888) (Mad). 

(’80) AIR 1980 Nag 68 (58). 

(’17) AIR 1917 Oudh 46 (45). 

(’24) AIR 1924 Fat 808 (808). 

(’24) AIR 1924 Pat 182 (188). 

(’24) AIR 1924 Pat 111 (112) : 2 Pat 916. 

(’20) AIR 1920 Pat 710 (710). 

(’18 AIR 1918 Fat 297 (298) : 8 Pat L Jour 646. 
(’18) AIR 1918 Upp Bur 80 (81) : 2 Upp Bur 
Rul 189. 

(’88) AIR 1938 Nag 107 (107) : I L R (1938) 
Nag 486. 

(’87) AIR 1987 Pat 20 (21). 

(’36) AIR 1935 Rang 621 (621). 

(’89) AIR 1989 Sind 62 (68):ILR (1989) Kar 417. 
(’36) AIR 1985 Lah 962 (962). 

(’86) AIR 1936 Lah 969 (97l). 

(’86) AIR 1936 All 626 (627). (Second appeal 
treated as revieion.) 

(’86) AIR 1936 All 763 (764). (No second appeal 
lies even where the purchaser is the decroe*holder 
himself.) 

[But SM (’80) AIR 1980 Nag 191 (192). (Sub. 
, mitted to be erroneous.)] 

6. (’86) AIR 1986 Lah 678 (674). (Objection on 
ground that executing Court had no jurisdiction 
to sale.) 

7. (’17) AIR 1917 AU 826 (826) ; 89 All 191. 

(’92) 14 All 226 (282) (F B). 

(’26) AIR 1926 Lah 624 (626) : 6 Lah 250. • 

8 . (’18) 19 Ind Cas 296 (800) : 40 Oal 686 : 40 Ind 
App 140 (P C). 

9 . (’29) AIR 1929 Cal 407 (409) : 56 Cal 969. 

(’26) AIR 1925 Cal 860 (860). 

(’25) AIR 1926 Cal 610 (611). (Same is the case 
with order dismissing an application for reetora. 
tion of original application to the file.) 

(’17) AIR 1917 Oal 8l6 (816). 

(’18) AIR 1918 Oal 474 (474). 

(’10) 6 Ind Oas 498 (4M) (Oal). 
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oharaoter of the order and is no ground for refusing to entertain an appeal.^^ But an 0.21 B«00 
order refusing to restore an application under this rule which has been dismissed for Motes SO-'fll 
default is not appealable.^^ The reason is, as already mentioned in Note 48 ante, that 
Order 9 does not apply to proceedings under this rule. 

An application by the Official Receiver to set aside a sale in execution is one 
under this rule and not under Section 47, inasmuch as he is not the representative of 
the judgmeht-debtor for this purpose. No second appeal therefore lies in such a case.^^ 

In an appeal from an order confirming the sale, the purchaser in auction is the 
principal person interested and is a necessary party.^^ 

Where an application by a judgment-debtor for setting aside a sale is dismissed 
and thereafter he is adjudicated insolvent on an application by a creditor filed subse- 
quent to the sale, the judgment-debtor can appeal from the order ; the property in such 
cases does not vest in the Official Receiver, having been sold away before adjudication,^^ 

SI. ReYialon. — Where a sale is set aside under this rule without proof of 
substantial injury,^ or on the application of a person who is not entitled to apply or 
where a sale is confirmed before an application under this rule is decided,® or where 
the lower Court sets aside a sale having misunderstood the legal position with regard 
to sales, ^ the order is open to revision. Similarly, an order refusing to set aside a sale, 
on the ground that the applicant had no locus standi to apply, is open to revision.® 

But an order passed by a Court under this rule in the exercise of its jurisdiction is 
not revisable 3V6n though it may be erroneous.® An order dismissing an application 


[See (’28) AIR 1928 Cal 25 (26) : 65 Cal 616. 
(Opposite party ready — Order of dismissal is 
appoiilable — AIR 1926 Gal 778, Distinguished.)] 
[But see (*26) AIR 1926 Gal 773 (778) : 53 Gal 
679. (Dissented from in AIR 1929 Gal 407.) 
(’07) 10 Oudh Gas 171 (172).] 

10. (’29) AIR 1929 Gal 407 (409) : 56 Gal 969. 

11. (’86) 10 Bom 483 (484). 

<’27) AIR 1927 Gal 938 (938). 

(’26) 97 Ind Gas 704 (704) (Cal). 

(’20) AIR 1920 Cal 447 (448). 

•(’15) AIR 1915 Cal 539 (540). 

(’10) 6 Ind Gas 148 (148, 149) (Gal). 

(’04) 31 Gal 207 (209). 

(1900) 27 Gal 414 (416). 

(’26) AIR 1926 Lah 109 (109). 

(’07) 1907 Pun Re No. 26, page 99. 

(’ 881 11 Mad 319 (821). 

(’07) 10 Oudh Gas 858 (364). 

[See (’ll) 10 Ind Gas 361 (868) : 38 Cal 622. 
(Held to be doubtful.)] 

[But tee (’16) AIR 1916 Gal 221 (222). 

(>16) AIR 1916 Gal 618 (614). 

(*20) AIR 1920 Oudh 177 (178) ; 23 Oudh Gas 349.] 

12. (’82) AIR 1982 Gal 203 (204). 

13. (’88) AIR 1983 Lah 824 (826). 

<’86) AIR 1986 Lah 478 (479). (Auotion-purohaser 
not made party within time— Appeal would be 
dismisM — Affirming on Letters Patent Appeal, 
AIR 1986 Lah 802.) 

[See (’88) AIR 1938 Nag 525 (527). (Appeal from 
order setting aside sale— Auction- purchaser on 
notice given to him not expressing one way or 
the othw, his interest— His non-joinder is not 
fhtal to the appeaL)] 


14. (’33) AIR 1933 Mad 851(851):57 Mad89(FB). 
[See (’86) AIR 1936 Lah 368 (368). (In this case 
it was held that the insolvent judgment-debtor 
had no locus standi to appeal from an order 
confirming the sale — But it seems that his 
adjudication was before the sale and not after- 
wards as in the case adumbrated in the above 
proposition.)] 

Note 51 

1. (’24) AIR 1924 All 698 (699). 

(’80) AIR 1930 Pat 58 (60). 

(’24) AIR 1924 Pat 785 (786). 

(’01) 24 Mad 811 (816). 

(’76) 9 Mad 145 (146). 

(’87) AIR 1937 Pat 857 (368). 

2. (’93) 20 Cal 8 (11) : 19 Ind App 154 (PC). 

3. (’33) AIR 1933 All 137 (138). 

4. (’37) AIR 1937 Pat 104 (105). (Advertising 
sale on certain day but actually holding it one 
day afterwards does not amount to material 
irregularity owing to Rr. 14 and 16, Patna High 
Court General Rules.) 

5. (’89) AIR 1939 Mad 260 (261) : ILR (1989) 
Mad 374 (FB). (The question whether the appli- 
cant had a locus standi to apply under 0.21, 
R. 90 is a question of jurisdiction within the 
meaning of S. 115, G. P. G.) 

(’87) AIR 1987 Cal 7 (8). (There is failure to exer- 
cise jurisdiction by lower Court in such a case.) 

6. (’32) AIR 1932 All 140 (140). 

(’29) AIR 1929 Bom 198 (199). 

(*28) AIR 1928 Cal 189 (190). (Krronootfs view of 
limitation.) 

(’26) AIR 1926 Cal 773 (774, 776, 778) : 53 Cal 
679. (Refusal to restore an application dismissed 
for default.) 


3CPC. 145. 
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under this rule for default is not open to revision, since the order is appealable.^ See 
also the undermentioned cases.^ 

It is not open to the petitioner to urge a new point in revision which was not 
taken in the Court below." 


R. 91. [S. 313.] The purchaser at any such sale in 
Application by purcha- ©xecution of a decree may apply to the Court 

llTiiimi ^ gTOUud that tho 

tor having no aaieabio in- judgmeut-debtor had uo Saleable interest in the 

ter^Bta 1 « ^ 

property sold. 

[1877, S. 313.] 

Synopsis 


1. Scope of Ike Rule. 

2. Saleable inleretl. 

3. Who may apply under thia Rule. 

4. Necemary partiea to application* 

5. Limitation. 

6. To what Court application ahould be 
made where execution it tranaferred to 
Collector. 


7. Notice. See Buie 92, proviso. 

8. Compenaation for loaa of property bought 

at court-aale* 

9. Suit for refund of purcbaae money where 

there ia no aaleable intereat. See Notes to 
Order 21 Buie 93. 

10. Appeal. 


Other Topics ( miscellaneous)* 

No%artanty of title in court-sales. See Notes 1 and 8. 

Bomedies open to purchaser. See Notes 1 and 8. 

Buie inapplicable to purchaser knowing want of saleable interest at sale its^f. Bee Note 1. 


1. Soope of the Bale. — The general principle is that a court-sale carries with 
it no guarantee that the property is the property of the judgment-debtor ; the auction- 
purchaser takes the risk and bears the loss if it is subsequently discovered not to be 


(’16) AIR 1915 Lah 298 (295). 

(’13) 18 Ind Gas 715 (717, 718) (Cal). 

(’12) 15 Ind Gas 679 (681, 682) (Gal). 

(’95) 22 Gal 802 (805). 

(’94) 21 Gal 799 (806). 

(’81) AIB 1981 Gal 425 (426). 

(’70) 18 Suth W B 250 (251;. (Absence of specific 
grounds in application-^Court treating it as an 
application under this rule and deciding— High 
Court will not interfere in revision.) 

(’29) AIB 1929 Mad 624 (624). 

(*26) AIB 1926 Mad 959 (960). 

(’29) AIB 1929 Oudh 26 (29) : 4 Luck 98. 

(’17 AIB 1917 Cal 815 (816). 

(’16 AIB 1916 Mad 682 (682). 

(’85) AIR 1985 Oudh 154 (156). 

7. (’25) AIR 1925 Cal 510 (612). 

8 . (’81) AIR 1981 All 594 (595). 

(«29) AIB 1929 All 798 (798) : 61 All 1028. 

(’28) AIB 1928 All 854 (854). 

(’26) AIR 1926 All 806 (806) : 48 All 286. 

(’98) 15 All 407 (409). 

(’29) AIR 1929 Gal 786 (787). 

(*26 AIB 1926 Gal 790 (791). 

’21) AIB 1921 Oal 251 (252) : 48 Cal 119. 

(’28) AIR 1928 Lah 414 (417). 


(’78) 2 Mad 264 (269). 

(’29) AIB 1929 Pat 588 (590). 

(’85) AIB 1985 Bang 521(621). (Court confirming 
sale in favour of person not properly represented 
—No material irregularity in exercise of juris- 
diction— Hence revision not competent.) 

(’88) AIB 1988 Fat 240 (242): 17 Pat 107. (0. 21, 
B. 90 (Patna Amendment), Proviso (i)— Applica- 
tion for permisBon to give landed property as secu- 
rity instead of deposit— Court not applying mind 
to it and refusing— Dismissal of application to 
set aside sale for failure to make deposit— Appeal 
— Order refusing to accept security— Revision is 
maintainable.) 

(’89) AIB 1989 Lah 222 (222). (Objection to salt 
refused to be entertained by Court owing to 
erroneous belief that it was not entertainable in 
view of proviso 2 to Buie (Lahore Amendment) 
—Petition for revision is competent.) 

[See also (’12) 13 Ind Gas 147 (148) (All). 

(81) AIR 1981 Pat 68 (64). 

(’24) AIR 1924 Nag 298 (294).] 

9. (*22) AIR 1922 Lah 85 (86). 

(’25) AIB 1925 Pat 461 (461). 
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the property of the judgment^debtor. A sale in execution of a decree is therefore not 0.21 R.91 
Yoidi so far as the purchaser is concerned, by reason of the fact that the property sold Note 1 * 
does not belong to the judgment-debtor.^ This rule may be considered an exception to 
the general principle in that it allows an auction-purchaser to set aside a sale by an 
application under this rule, on the ground that the judgment-debtor had no saleable 
interest in the property sold. The distinction between this rule and Rule 90 is that 
while the latter provides for the setting aside of a sale for irregularities in the 
proceedings which have led up to the sale, this rule applies to an entirely dififerent 
state of affairs and comes into operation in those cases where, in spite of the pipscribed 
procedure having been regularly followed, property has been sold in which the 
judgment-debtor had no saleable interest.^ The object of the rule is to provide! a quick 
and inexpensive remedy in such cases by which the auction-purchaser could get out of 
his difficulty.® But the rule is intended for the protection of an innocent auction- 
purchaser; where, therefore, the purchaser knew at the time of the sale that the 
judgment-debtor had no saleable interest in the property sold,^ or where the purchaser 
has abused the process of the Court for a fraudulent purpose and has not acted in good 
faith,® he is not entitled to the benefit of the provisions of this rule. 

It follows from what has been stated above that an auction sale cannot be set 
aside on the ground of want of a saleable interest in the judgment-debtor, except 
by an application under this rule within the period of limitation prescribed therefor.® 

Where, therefore, no application under this rule is filed within time and the sale is 
confirmed under Buie 92, the auction-purchaser cannot treat the sale as void or (where 
he is the decree-holder) apply for execution again on the ground that he has 
subsequently discovered that the judgment-debtor had no saleable interest in the 
property sold. This is the view of the High Court of Madras.^ The High Court of 
Patna has, however, held in the undermentioned cases® that the proposition that no 
judicial sale can be set aside for want of saleable interest in the judgment-dobtor, 
except by a resort to the procedure of Order 21, is not well founded; it has accordingly 
held that where, in a suit to which both the auction-purchaser and the judgment-dobtor 
were parties, the auction sale has been declared to be invalid as against a stranger, the 
sale must, in effect, be taken to have been set aside, and the auction-purchaser, if he 
is the decree-holder, can again apply for execution. But the same High Court has 
held in the undermentioned Full Bench decision® distinguishing the above cases, that 


Order 21 Rule 91 — Note 1 

1. (’27) AIR 1927 Mad 894 (895) : 50 Mad 689. 
(And in this view it makes no difference that 
the auction- purchaser is the decree-holder.) 

(’84) AIR 1934 Oudh 238 (236). (Only remedy is 
under 0. 21 R. 91.) 

(’86) AIR 1936 Pat 97 (100) : 15 Pat 808 (FB). 
(’85) AIR 1986 Mad 840 (841). 

(’85 AIR 1985 All 910 (911). 

(’86) AIR 1986 Pat97(100):15 Pat808(FB). (Sale 
not nullity in the sense of being beyond jurisdic- 
tion of executing Court or void as between 
judgment-debtor and decree-holder or auction- 
purchaser.) 

[See (’85) AIR 1986 P 0 189 (148) : 62 Ind App 
224 : 14 Pat 611 (PC). (The sale is a nullity so 
far as the real owner is concerned and Art. 12, 
Limitation Act, does not apply to a suit by the 
real owner.)] 

2. (’88) AIR 1988 Fat 486 (440) : 12 Fat 665. 


(’89) AIR 1989 Nag 179 (182) : 1 L R (1989) Nag 
357. 

3. (’87) 9 All 43 (45). 

4. (’81) 8 All 527 (527). 

5. (’83j AIR 1983 Pat 684 (685). 

6* (’85) AIR 1985 All 889 (890). (Once the sale is 
confirmed and has become absolute, the auction- 
purchaser can neither bring a separate suit to 
challenge the order nor have it set aside on the 
discovery of a defect in the title of the judgment- 
debtor.) 

(’85) AIR 1985 Mad 840 (841). 

7. (’27) AIR 1927 Mad 836 (838, 889). 

(’27) AIR 1927 Mad 894 (895) : 50 Mad 639. 

(’85) AIR 1935 Mad 340 (341). 

[See also (’28) AIR 1928 Mad 152 (153).]’ 

8. (’24) AIR 1924 Pat 278 (274) : 2 Pat 829. 

(’81) AIR 1931 Pat 406 (407) : 11 Pat 260. 

9. (’86) AIR 1986 Pat 97 (100, 101) : 16 Pat 808 
(FB). 
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onoe a sale has been confirmed^ it will not be open to the deoree-holder auotibn. 
purchaser to apply for execution again on the ground that the judgment-debtor had no 
saleable interest in the property. The Allahabad High Court has also held the same 
view.^® 

So also, except by following the procedure laid down in this rule and in Rule 93, 
inf rat auction-purchaser cannot recover the purchase-money paid by him on the 
ground that the judgment-debtor had no saleable interest in the property.^ See for 
fuller discussion, Notes to Rule 93, infra. 

Where a sale in execution of a decree is set aside on the ground that the 
judgment. debtor had no saleable interest in the property sold, the execution 
proceedings are revived and the decree-holder can file an application for execution 
again within three years of the judgment of the Court setting aside the sale.^^ 

This rule does not apply to sales held under the Bengal Tenancy Act 1885^^ or 
to sales under the Orissa Tenancy Act, 11 of 1913 [Section 228, sub-section (3)], 
or to proceedings under the Madras Estates Land Act, 1 of 1908 [Section 192, sub- 
section (a)]. It does not also apply to sales held by the Registrar under Chapter 27 of 
the Calcutta High Court Rules.^^ 

This rule is applicable to proceedings under the Chota Nagpur Tenancy Act : 
see Rule 96 Note 1, infra. 

Where after a sale in execution of a decree, a third party files a suit for a 
declaration that the properties belong to him, and the purchaser thereupon files an 
application that he should be allowed to pay the purchase-money after the decision of 
the declaratory suit, it has been held that such an application is not one under this 
rule* and is not justified by any provision in the Code.^® 

2. Saleable interest. — The words *'no saleable interest” in this rule mean 
nothing to sell” and are not intended to be confined to cases where a judgment- 
debtor’s interest is unsaleable either by prohibition of law or for some other reason.^ 
Where there is a total failure of consideration for the price paid by the purchaser 
at a court-sale by reason of the fact that the judgment-debtor has no saleable interest 
whatever in the property sold, the sale can be sot aside on an application under this 
rule.^ But where the judgment-debtor has some saleable interest, however small 
it may be, the purchaser buys at his own risk and, there being no warranty that 
the property sold shall answer to the description given of it, the sale cannot be set 


10. (*88) AIR 1988 All 598 (601) : ILR (1988) All 
922 (FB). (Order confirming sale is tbb judicata 
lietween decree-holder auction-purchaser and 
judgment-debtor and former cannot re-open 
matter by application for further execution or 
by any other moans.) 

[See also (’85) AIR 1985 All 910 (911).] 

11. (’88) AIR 1988 Pat 447 (449). (No inherent 
power under 8. 161, 0. P. 0., to grant refund 
without setting aside sale.) 

(’85) AIR 1986 All 910 (911). (After application 
under R. 91 becomes barred by time, the decree- 
holder auction-purchaser cannot apply to realize 
the auction purchase money in execution of the 
original decree and invoke S. 47 for the purpose.) 

(’89) AIR 1989 Oal 810 (812) : ILR (1989) 1 Oal 
452. (Suit or appliication under S. 161, 0. P. 0. 
not maintainable.) 

(’87) AIR 198T All 18 (19). 


(’88) AIR 1988 All 598 (601) : I L R (1988) All 
922 (FB). (Suit for refund of purchase money 
not maintainable.) 

(’86) AIR 1988 Cal 268 (268) : ILR (1988) 1 Gal 
612. (Do.) 

('87) AIR 1987 Pat 582 (583) : 16 Pat 196. (Do.) 

(’88) AIR 1988 Pat 150 (152). (Do.) 

12. (’28) AIR 1928 All 46 (49) : 50 All 211. 

13. (’26) AIR 1926 Cal 788 (789, 740). (S. 174 
excludes such applicability.) 

14. (’29) AIR 1929 Oal 207 (208). 

15. (’81) AIR 1981 Lah 244 (246). 

Note 2 


1. (’88) 6 All 677 (686, 688) (FB). 

2. (IS) 21 Ind Gas 774 (776) (Cal). 

(*88) 9 Oal 217 (220). 

(’80 6 Cal L Rep 86 (90). 

(’26) AIR 1926 Bind 198 <196) : 17 Siiid LB 291. 
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aside under this rule.^ Thus, where in a court sale several parcels of immovable 0.31 B.91 
properties are sold in one lot and it is found that the judgment-debtor has a saleable Notes 3*3 
interest in one of such parcels and none in others, this rule does not apply.* The fact 
that it is found that the property sold is subject to a mortgage does not mean that 
the debtor has no saleable interest,* and this is so even if the amount due under the 
encumbrance exceeds the value of the property.* 

The saleable interest contemplated by this rule is tho interest on the date of 
salef Thus, where a decree for foreclosure of certain mortgaged properties allowed time 
till 20th July 1883 to the mortgagor to redeem and the property was sold in execution 
of a money decree on 30th June 1883, it was held that the fact that before thu con fir. 
motion of the sale the judgment-debtor had lost his interest was immaterial and that 
this rule did not apply, inasmuch as on the date of sale he had a saleable interest.* 

See also Note 5 to Section 60, ante. 

8. Who may apply under this Rule. — It is only the a/aetion-purchaser 
who is entitled to apply under this rule.* The judgment-debtor cannot apply under 
this rule.* But a decree-holder auction-purchaser can apply under this rule.* Where 
the purchase is made by an executor of the deceased judgment-debtor in his personal 
capacity, be is not debarred from applying under this rule, even though he had applied 
under Buie 90 in the capacity of executor.* 

4. Neoeasary parties to applioatlon. — A person alleged by the auction- 
purchaser to be the real owner of the property is not a necessary party to an 
application under this rule, as ho is not a person who will be affected by the order.* 

See also Notes to Buie 92, infra. 


5. Limitation. — An application under this rule is governed by Article 166 of 
the Limitation Act and must be made within thirty days of the date of the sale.* 

6. To vhat Court applioatlon shonld be made where execution is trans- 

ferred to Coileotor. — Where a decree is transferred for execution to the Collector, an 
application under this rule should be made to tho Civil Court and not to the Collector.* 
See also Buie 91A added by the Bombay High Court. 


3. (’13) 21 Ind Cas 774 (776) (C.il). 

(’09) 3 Ind Oas 488 (489) (Gal). 

(’01) 28 Oal 285 (287). 

(’83) 9 Cal 626 (627). 

(’26) AIR 1926 Nag 17 (19) : 24 Nag L B 48. 
(Houso and site sold — After sale destroyed by fire.) 
[See also (’95) 22 Cal 565 (578). 

(’24) AIB 1924 Pat 355 (359).] 

4. (’12) 15 Ind Cas 109 (110) (Mad). 

(’14) AIB 1914 Low Bur 142 (142). 

5. (’88) 9 Cal 606 (507). 

(’18) AIB 1918 Pat 686 (687) : 3 Pat L Jour 516. 
[But see (’81) 8 Cal L Bep 468 (470).] 

6. (’87) 9 All 167 (168). 

7. i’20j AIB 1925 Sind 193 (195) ; 17 Sind L B 281. 
(’05) 2 Cal L Jour 506 (607). (Purohaser after 

default in payment of revenue cannot apply in 
the event of a subsequent revenue sale.) 

8. (’84) 1884 All W N 818 (318). 

Note 3 

1. (’05) 1 Nag L B 167 (168). 

2. (’07) 20 All 619 (618). 

3. (’86) AIB 1986 Mad 840(841). (His only 
remedy i| to a^rly under this rule.) 


(’35) AIB 1935 All 910 (911). 

4. (’15) AIB 1915 Cal 686 (589). 

Note 4 

1. (’14) AIB 1914 Mad 818 (319). 

Note 5 

1. (’27) AIB 1927 Mad 394 (895) : 60 Mad 639. 
(’27) AIB 1927 Mod 885 (836, 838). 

(’21) AIB 1921 Nag 60 (62). 

(’88) AIB 1938 Bang 433 (435). (Specific provi- 
sions for Setting aside sale not availed of — 
Inherent power cannot be invoked where appli- 
cation under spccifio provision is time-lmrred.) 
(’89) AIB 1989 Cal 310 (311) : I L B (1939) 1 Gal 
462. (S. 6, Limitation Act, does not apply.) 

(’85) AIB 1985 All 889 (891). 

(’88) AIB 1988 Nag 668 (669). 

(’35) AIR 1985 Mad 840 (841). 

(’85) AIB 1935 All 910 (911). 

[See (’05) 2 Cal L Jour 606 (607). (Under Art. 
172, Limitation Act of 1877, a period of 60 days 
was allowed — This is no longer law.)] 

Note 6 

1. (’87) 9 All 43 (45). 

(’89) 11 All 94 (96). 
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7. Hotioe. — See Buie 92, proviso. 

8. Compeniation for Ion of property bought at ooart.Bale. — As has been 
seen in Bote 1 above, there is no warranty of title in court sales.* The reason is, as 
observed by Peacock, 0. J. : “A purchaser at a sale in execution knows that all that 
he purchases is the right and title of the judgment-debtor. He knows that no one 
guarantees to him that the judgment-debtor has a good title and he purchases the 
property with his eyes open, and he regulates the price which he bids for the land 
with rctoence to the ciroumstances under which he is purchasing, and the risk he 
runs.”* 


Now, suppose that, subsequent to the sale, the auction-purchaser finds that the 
judgment-debtor has title only to a portion of the property, that is to say, that he has 
only a fractional interest. It has been already mentioned in Note 2 ante, that to such 
a case this rule does not apply. Has the purchaser got any other remedy? On the 
principle mentioned above, he cannot claim to recover a proportionate part of the 
purchase money by way of compensation either by an application in the execution 
proceedings* or by a separate suit.* Where the purchaser is induced by misrepresenta- 
tion or fraudulent concealment to buy the property for a price much more than it is 
really worth, the purchaser has no remedy under this rule.* He can, however, recover 
compensation in a separate suit.* 

It has been held by the High Court of Calcutta* that in the case of execution 
sales held by the Begistrar on the original side of that Court, the purchaser is entitled 
to recover compensation for deficiency of the interest of the judgment-debtor. See also 
Note I above. 

An execution sale is also liable to be set aside on account of the misrepresenta- 
tions of the officer conducting the sale, which has led to a useless property being sold 
for a high price.* The reason is that it is incumbent on the Court to be scrupulous in 


Note 8 

1. (’78) 8 Cal 806 (816, 816): 6 Ind App 116 (PC). 
’33) AIR 1933 All 218 (322) : 66 All 321. 

'83) AIR 1938 All 63 (64) : 64 All 948. 

'861 AIR 1986 All 910 (911). 

'88) AIR 1938 Oudh 84 (86) : 13 Luok 746. 
(Aaction-purohaaer therefore cannot asBume the 
position of bona /«<{< transferee without notice.) 
(’84) AIR 1984 Pat 688 (686). 

(’88) AIR 1938 Pat 447 (449). 


2. (’69) 13 Suth W R 6 (10) (PB). 
ISee also (’87) AIR 1937 All 18 (19).] 


3. (’81) AIR 1981 All 877 (878) : 68 AU 496. 

(1900) 27 Cal 264 (268). 

(’21) AIR 1931 Cal 116 (117). 

(’80) 1880 Pun Be No. 16, p. 87. 

[But see (’88) AIR 1988 All 318 (330, 321) : 66 
All 221. (Rule of caveat emplor is not to be 
extended to case where purchaser is decree- 
holder and sale is found to be nullity in 
another suit.)] 


4 . (’31) AIR 1921 All 338 (934). 
(’06) 37 All 687 (689). 

(’01) 28 All 866 (867, 868). 

(’80) 2 All 828 (899, 880). 

(’16) AIR 1916 Mod 639 (638). 
(*94) 17 Mod 938 (981). 


(’19) AIR 1919 Lah268(364): 1919 Fun Be No. 62. 
(’79) 1879 Pun Be No. 181, page 886. 

[See also (’20) AIR 1920 Mad 816 (817): 48 Mad 
809.] 

[But see (’71) 8NWFHCB67 (69).] 

5. (’98) 20 Cal 8 (10, 11) : 19 Ind App 164 (PC). 
(’16) AIR 1916 Cal 648 (660). 

(’84) 10 Cal 868 (872). 

6. (’09) 8 Ind Cos 488 (489, 440) (Cal). 

(’10) 7 Ind Cas 60 (68, 64, 66) : 84 Mad 148. 

(’81) AIR 1981 Nag 116 (118): 97 Nag L R 818. 
(’16) AIR 1916 Low Bur 8 (6): 8 Low Bur Rul 437. 

[Sss (’14) AIR 1914 Low Bur 143 (143). (He 
cannot recover when he is not misled by such 
fraud.) 

(’87) AIR 1987 Pat 683 (688): 16 Pat 196. 
(Where an auction-purchaser at a court sole 
has suffered loss through the fraud of the exe- 
cution creditor or the breach of any duty which 
the execution creditor owes to the auotion-pur- 
ohaser,heis entitled to receiveoompensationfor 
the loss which he has thereby sustained.)] 

7. (’03) 39 Cal 420 (436). 

[See (’03) 29 Cal 870 (874).] 

8. (’09) 1 Ind Cos 129 (128, 134): 86 Ind App 89; 
86 Col 898 (PC). 

[Nm also (’16) AIR 1918 Bom 69 (68).] 
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the extreme and to be very careful to see that no taint or touch of fraud or deceit or 0.21 R.Q1 
misrepresentation is found in the conduct of its officers. Notes 8HL0 

9. Suit for refund of purohaae money where there Is no saleable 
Interest. — See Notes to Order 21 Buie 93, infra. 

10. Appeal. — Under Orde 43 Buie 1, clause (j), an appeal lies against an order 
•setting aside or refusing to set aside a sale under Buie 92 read with this rule. 


Local Amendment 

BOMBAY 

The following shall be added as Buie 91A : 

“91A. Where the execution of a decree has been transferred to the Collector o. 21 R. 91A 
and the sale has been conducted by the Collector or by an officer subordinate to the (Bombay) 
Oollector, an application under Buies 89, 90 or 91, and in the case of an application 
under Buie 89, the deposit required by that rule if made to the Collector or the officer 
to whom the decree is referred for execution in accordance with any rule framed by 
the Local Government under Section 70 of the Code, shall be deemed to have been 
made to or in the Court within the meaning of Buies 89, 90 and 91."^ 


R. 92,, [Ss. 312, 314.] ( 1 ) Where no application is made 0.21 R.92 
• Sale wben to become Under rule 89, rule 90 or rule 91, or where such 
AbMiute or be Mt aaide. application is made and disallowed, the Court 

shall make an order confirming the sale,^^ and thereupon the sale 
shall become absolute. 

( 2 ) Where such application is made and allowed, tod where, 
in the ease of an application under ruleb9, the deposit required by 
that rale is made within thirty days’ from the date of sale, the 
Court shall make an order setting aside the sale : 

Provided that no order shall be made unless notice of the 
application has been given to all persons affected thereby.* 

fS) No suit® to set aside an order made under this rule shall 
be brought by any person against whom such order is made. 

[1877, Ss. 312, 314; 1859, Ss. 256, 257.] 

Loosl Amendments 

ALLAHABAD 

In sub-role (1), after the words “the Court shall,” insert the words "subject to 
the provisions of Buie 68 (2).” 

MADRAS 

In sub-rule (2), after the words “within thirty days from the date of sale,” 
intert the following words : 

“and in case where the amount deposited has boon dimini shed owing to any 
O. 21 R. 91A (Bombay) 

1. (*88) AIR 1988 Bom 209 (209). (Thera is nothing to compel an applicant to make 
his ap^oation to the (Collector rather than to the Civil Court.) 
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0«31 Ri98 cause not ^tbin the control of the depositor such deficiency has been made good 
Iotas 1*4 'within such time aa may be fixed by the Court.” 

NAGPUR 

In sub-rule (1), after the word "make," insert the words “subject to the 
provisions of Buie 58 (2).” 

OUDH 

In sub-rule (1), after the words “the Court shall,” insert the words “subject to 
the provisions of Buie 58 (2).” 


PATNA 

In sub.rule (1), after the words “the Court shall” insert the words “subject to 
the provisions of Buie 58 (2).” 


Synopsis 


1. Legitlative changei. 

2. Scope of the Rule. 

2a. Court, meaning of. 

3. Deposit made within thirty days. See Notes 

to 0. R. 89. 

4. Necessary parties and notice to them. 

5. Suit to set aside or restore sale. 

6. Plea of irregularity or fraud in defence. 

7. Suits to set aside sales under other 

Acts. 

8. Limitation for suits to set aside sales. 


9. Court-fee on a plamt in suit to set 
aside sale. 

10. Sale by receiver. 

11. Sale held by Collector — Confirmation. 

12. Confirmation before thirty days. 

12a. Compromise after sale but before 
confirmation. 

13. Appeal. 

14. Appeal to the Privy Council. See Section 

109 Note 6 and 0. 21 R. 90 Note 50. 

15. Step-in-aid of execution. 

16. Revision. 


Other Topics (miscellaneous) 


Absence of application — Effect. See Notes 2 and 4. 
Application disallowed— Effect. See Note 2. ^ 

Oonfiraiation— Effect. See Notes 2 and 6. 

Effect of reversal of, decree before confirmation. 
See Note 2. 

Inherent powers to set aside sales. See Note 2. 
Letters Patent appeal. See Note 13, 


Plea of irregularity of sale cannot be raised after 
confirmation. See Note 6. 

Bale not liable to be set aside merely because exe- 
cution was barred. See Note 2. 

Second appeal. See Note 13. 

Suit on other grounds for setting aside sales. Sea 
Noted. 

When sale is to be set aside under this rule. See 
Note 2. 


1. LegislatlTe ohangeB. — 

1. Under Section 312 of the old Code, the Court was bound to confirm the sale 
only if no application under Section 311 (now Buie 90) had been made or if sneh 
application is made and disallowed. Under the present rule the Court ehould confirm 
the sale only where no application is made under Buies 89, 90 or 91 or where sueh 
application is made and disallowed. 

2. The words “as regards the parties to the suit” which occurred in the first 
paragraph of Section 312 of the old Code have been omitted. See the undermentioned 
oase.^ 

3. The words "on the ground of such irregularity” after the words “no suit to 
set aside” in the last paragraph of Section 312 corresponding to sub-rule (3) have bsM 
omitted. 

2. Scope of the Rale. — This rule provides for the confirmation of sale in 
pertain cases and for the setting aside of sale in certain other oases. A sale should be 
confirmed where no application is made under Buies 89, 90 or 91 or where sneh 


Order 21 Rule 92 — Neto 1 
1. (1900) 1 Low But Bnl 68 (64). 
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applioation is made aud disallowed. It is the duty of the Court in such cases to oonfirm 
the sale,^ even without an application by, or the presence of, the party concerned.^ 
Where the purchaser is a stranger, the Court cannot refuse to confirm the sale on the 
ground that the decree has been subsequently adjusted by the decree-holder and 
judgment-debtor,^ Upon confirmation the sale will become absolute.^ The rule requires 
an order confirming the sale. In the absence of such order, the sale will not auto* 
matically get confirmed merely because no application to set aside the sale has been 
made within the period of limitation or an application has been made and disallowed.^ 
It has, however, been held that an express order of confirmation is not necessary.® 

A sale should be set aside under this rule whore an application under Buies 69, 
90 or 91 is made and allowed. But this does not mean that the Court has no power 
to set aside an execution sale on any ground whatever in the absence of such an 
application. Thus, under Section 47 of the Code the Court can, at any time before the 
sale is confirmed, take notice of an objection by the judgment-debtor that the property 
is not liable to sale and refuse to confirm the sale.^ Under its inherent powers, the 
Court can refuse to confirm the sale or can set it aside where it has been misled by 


Note 2 

1. (’26) AIR 1926 Mad 12 (14. 17). 

(’84) AIR 1984 Lah 146 (140). (No irregularity iti 
publishing and conducting sale — Executing 
Court cannot refuse to condrm sale.) 

(’93) 20 Cal 8 (11) ; 19 Ind Appl64 (PC). 

(’70) 3 Ind App 230 (286) (PC). 

(’99) 21 All 140 (141). 

(’96) 18 All 141 (146). 

(’84) 8 Bom 424 (426). 

(’97) 24 Cal 082 (684, 086). 

(’78) 19 Suth W R 227 (229). 

(’07) 1907 Pun Re No, 92, page 439. 

(’26) AIR 1926 Nag 17 (19) : 24 Nag L R 48. 

(’26) AIR 1926 Nag 193 (194) : 21 Nag L R 157. 

(’20) AIR 1920 Nag 12 (14). 

(’25) AIR 1925 Rang 271 (278) : 3 Rang 132. 

(’27) AIR 1927 Lab 71 (72). 

(’38) AIR 1988 Nag 525 (526). (Proviso to R. 92 
(2) dealing with notice does not relate to R. 92 (1).) 

(’36) AIR 1986 Lah 191 (192). (Sale cannot beset 
aside merely on ground that after date of sale but 
before confirmation judgment-debtor was declared 
to be member of agricultural tribe whose land 
cannot be sold.) 

(’88) AIR 1988 Cal 798 (801). 

(’38) AIR 1988 Pat 698 (594). 


2. (’30) AIR 1930 Nag 184 (186). 

(’33) AIR 1933 Lah 99 (100) : 18 Lah 761. 

(’38) AIR 1988 Mad 307 (312). (There is no provi- 
sion in the Code of Civil Procedure for an appli- 
cation by the auction-purchaser for confirmation 
of the sale ; confirmation follows automatically 
under R. 92 (1) and the setting aside follows auto- 
matically under Rule 92 (2) of Order 21.) 


3. (*84) AIR 1934 Lah 608 (609) : 15 Lah 801. 

(’81) AIR 1981 PC 88 (84): 68 Ind App50: 27 Nag 
L R 96 (PC). (Adjustment between decree-holder 
and judgment-debtor after execution sale— Court 
cannot refuse to confirm the sale on the ground 
of adjustment-AlB 1922 Nag 248 and AIR 1928 
Nag 48, Overruled.) 

See alee Notes to Buies ft and 89 ante, and the 


following cases : 

(’31) AIR 1931 Rang 148 (149) : 9 Rang 104. 
(Held that Court ought not to stay confirmation.) 

(’28) AIR 1928 Nag 265 (272) : 24 Nag L R 127 

(FB). (Court cannot confirm salewhcro purchaser 
is decree-holder, but it can confirm where pur- 
chaser is a third party.) 

(’26) AIR 1926 Nag 298 (800). (Does not affect a. 
stranger purchaser.) 

4. (’21) AIR 1921 Mad 498 (607). 

(’12) 17 Ind Cas 242 (242, 243) (Mad). 

(’85) 1885 Pun Re No. 96. page 213. 

5. (’34) AIR 1934 Cal 822 (828). (Until confirma* 
tion judgment-debtor can apply under 0. 34 R. 

— Meroorder disallowing application under R. 90 
not equivalent to confirmation.) 

(’38) AIR 1938 Oiidh 221 (228) : 14 Luck 386. 

(’87) AIR 1937 Mad 560(561, 602). (Deposit under 
O. 84 R. 5 may ho made at any time before 
order of confirmation of sale although more than 
so days from sale may have passed.) 

(’37) 1937 Oudh W N 1153 (1160). 

(’84) AIR 1934 Cal 822 (623). (Until such order 
is made judgment-debtor under mortgage decree 
can make deposit under 0. 34 R. 5.) 

6. (’27) AIR 1927 Cal 881 (882). 

(’16) AIR 1916 Lah 9 (9) : 1915 Pun Re No. 81. 

7. (’39) AIR 1939 Lah 113 (115) : I L R (1939> 
Lah 103. 

(’39) AIR 1989 All 868 (369) : I L R (1939) All 
385. (Legal representative of judgment-debtor 
failing to object in execution proceedings that 
property sought to be sold or sold is his personal 
property and not that of the judgment-debtor 
cannot bring a separate suit for the purpose.) 
[See also (’36) AIR 1936 Pat 803 (305). (Puisna 
mortgagee impleaded as defendant in mortgaga 
suit against whom a personal decree has l)den 
passed, behind his back, when there was no 
prayer for a personal decree in the plaint, can 
in execution take an objection to the exocutabi- 
lity of such a decree under 8. 47 within 80 
days of the sale of the property of the puisna 
mortgagee, and relief cannot be refused to him.)J 


0.21 IL9t 
Note 2 
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0» 21 B. 82 the decree-holder or where there has been abuse of the process of Gourti^ or where the 
Hoto 2 decree has been reversed before the date of confirmation of the sale * Similarly, a sale 
can be set aside on the ground that before the sale, the decree had been adjusted 
between the parties although the fact of such adjustment is brought to the notice of 
the Court only after the sale.^^ (See also Note 2 to Section 151.) But a sale is not 
liable to be set aside merely on the ground that the application for execution was 
time-barred,^^ or on the ground that the decree has been amended.^^ Similarly, the 
inherent power of the Court cannot be invoked where there is another remedy available 
for getting the sale set aside.^^ The Court has also no jurisdiction to set aside a sale 
under Section 151 of the Code on the application of a third party alleging that owing 
to the conduct of another third party, he was misled and therefore did not attend and 
could not bid at the auction of the property. As to the effect of the reversal of a 
decree on the rights of the auction-purchaser, see Note 13 to Section 144. 

This rule relates only to cases of valid sale where no application is made under 
Buies 89, 90 and 91 or where such application is made and disallowed. It has no 
application to oases where the sale is a nullity.^® In such caees the Court can declare 
the sale to be void.^^ 

Where an application is made to set aside a sale under the inherent powers of 
the Court, or where an application is made under Buie 90 after the expiry of thirty 
days from the date of the sale, relying on Section 18 of the Limitation Act,^^ the fact 
that the sale has been confirmed is no bar to the maintainability of the application. 

Where a sale is set aside, and, in the meanwhile, the purchaser has obtained 
possession of the properties, the Court has got inherent power to order restitution to 
be inade.^^ See also Note 34 to Section 144. 

A decree-holder is entitled to interest on the decretal amount up to the date of 
confirmation, inasmuch as he is not bound to withdraw the money deposited by the 


8. (’28) AIR1928MadGS5(686,6d8):46 Mad588. 
<’88) AIB 1988 Mad 899 (401). (Sale inoontraven- 
tion of direction of Court.) 


(*80) AIR 1980 Lah 208 (210). 

{*16) AIR 1915 Oudh 140 (142). 

(*81) 6 Cal 108 (106). 

(*72) 18 Suth W R 11 (12). 

('72) 18 Suth W R 888 (884). 

(’80) AIR 1980 Lah 798 (794). 

(’80) 2 Mad 264 (269). 

(’26) AIR 1926 Nag 17 (18) : 24 Nag L R 48. 
(’25) AIR 1925 Sind 253 (254) : 18 Sind L R 180. 
See also Note 2 to Section 151. 


[See (’29) AIR 1929 All 485 (491, 492). (Where 
the remedy is time-barred it cannot be given by 
the use of inherent powers.)] 

9 . (’20) AIR 1920 Cal 99 (101). 

(’21) AIR 1921 Nag 121 (122). 

\See also (’25) AIR 1925 Nag 60 (61) : 20 Nag 
L R 168.)] 

10 . (’89) AIR 1989 Lah 826 (827) : 41 Pun L B 
220 ( 221 ). 

11. (’18) 19 Ind Gas 877 (878) (Gal). 

(’85) 11 Cal 876 (878). 

(’81) 7 Cal 91 (96). 

(’88) 6 Mad 287 (288). 

(’17) AIR 1917 Pat 467 (467) : 2 Pat L Jour 167. 
[Bui f M (’70) 18 Suth W R 278 (275). 


(’88) AIR 1988 All 89 (90).] 

12. (’25) AIR 1925 All 264 (266). 

[See (’26) AIR 1926 All 41 (42). (Setting aside 
sale — Sale held in accordance with decree — 
Decree subsequently amended— Sale cannot be 
set aside as against bona fide purchaser.)] 

13 . (’88) AIR 1988 Bang 488 (485). (Where a 
party has not applied under 0. 21 Rr. 89, 90 or 
91 it is not open to him to seek the inherent 
power of the Court to set aside the sale.) 

(’87) AIB 1987 Lah 416 (417). (Sale illegal under 
Punjab Alienation of Land Act — As Act itsdf 
provides for remedy inherent power of Court 
cannot be invoked.) 

14 - 15 . (’89) AIR 1989 Cal 161 (162). 

16 . (’88) AIR 1938 Mad 598 (605) : 56 Mad 808. 

17 . (’86) AIR 1986 Mad 205 (214) : 59 Mad 461 
(F B). (Judgment-debtor dead — Property sold 
without impleading his legal representatives— 
Bale is void.) 

18 . (’24) AIR 1924 All 261 (262) : 46 All 158. 
(’98) 26 Cal 727 (731). 

(’02) 6 Gal W N 288 (285). 

19 . (’28) AIR 1928 All 282 (284) : 45 All 816. 

20. (’80) AIR 1930 Pat 280 (281, 282) : 9Pat6S5. 
(*18) AIR 1918 Pat 52 (58) : 2 Pat L Jottt 206. 

[See (’05) 8 Oudh Oas 254 (256).) 
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aaotion<paroha8er before the sale is confirmed.^* 

The effect of an order setting aside the sale is to remit the parties to the position 
in \rbioh they stood before the date of the sale.^^ 

Section 21 of the Central Provinces Debt Conciliation Act, II of 1933, does not 
preclude the Court from confirming an execution sale held prior to an application made 
by the debtor under Section 4 of the Act.** 

* 2a< Courti meaning of. — The word “Court" in this rule means the Court 
which held the sale.* 

3. Deposit made within thirty days. — See Notes to Order 21 Rule 39. 

4. Necessary parties and notice to them. —It has been seen in the Notes to 
Buies 89, 90 and 91 that an application under these rules to set aside the sale must 
be made within thirty days of the date of the sale under Article 166 of the Limitation 
Act. If no such application is made within time, the sale cannot be set aside under 
this mle.^ 

Before an order setting aside a sale under this rule is made, it is essential that 
notice of the application should be given to all persons affected by the order thereon.* 
Thus, notice must be given to the auction.purchaser.* An order setting aside the sale, 
made without giving such persons an opportunity of being heard, is, according to the 
High Courts of Madras and Patna, without jurisdiction.* According to the High Court 
of Calcutta such an order is not a nullity and if the person affected does not impugn 
the validity of the order in a proceeding directed against it, he cannot attack it 
collaterally in any other proceeding.® The Peshawar Judicial Commissioner's Court has 
held that the omission to issue notice under this rule makes the order setting aside 
the sale illegal.® Where on an agreement between the decree.holder and some of the 
judgment-debtors the Court settled a sale with X and confirmed it on the same date 
without notice to the other judgment-debtors, it was held by the High Court of 


21. (*14) AIB 1914 Cal 210 (211, 212). 

(’16) AIR 1915 Cal 297 (298). 

(’88) AIR 1988 Nag 64 (54) : ILR (1988) Nag 45G. 

22. (1864) 1864 Suth W R Sup No. 26 (28). 

(’88) AIR 1988 Cal 862 (868). (The debt which 

was extinguished by the sale is revived as soon 
us the sale is set aside.) 

23. (*88) AIR 1988 Nag 278 (276) : ILR (1989) 
Nag 104. 

[See also (’87) AIR 1987 Nag 98(99). (Executing 
Court cannot refuse to confirm sale on ground 
that after the sale the Debt Conciliation Board 
issues a certificate under B. 16 (l)of the Act.)] 

Note 2a 

1. (’84) AIR 1984 Oal 822 (828). 

Note 4 

1. [Sss (’25) AIB 1926 All 286 (237) ; 47 All 804.] 

2. (’94) 18 Bom 694 (696). 

(’88) 7 Bom 424 (424, 426). 

(’80 1880 Bom.P J 264. 

(’12) 16 Ind Cas 176 (176) : 89 Oal 861. 

(’ll) 10 Ind Cas 148 (150) (Cal). 

(’12) 16 Ind das 228 (228) (Cal). 

(’10) 6 Ind Cas 806 (806) (Cal). 

^ 6 Cal W N 68 (64). 

i8 Oal 898 (896). 

(*96) 1 Cal W N 114 (118). 
i’86 10aIWM161». 

(’81) AIB 1921 Lab 166 (167). 


(’23) AIB 1928 Pat 358 (353). 

(’24) AIB 1924 Pat 507 (509). 

(’25) AIR 1925 Cal 167 (158). (If a party has 
actual notice, the absence of formal notice does 
not vitiate the proceedings.) 

(’12) 14 Ind Cas 67 (69) : 39 Cal 687. 

(’21) AIR 1921 Pat 54 (65) : 6 Pat L Jour 16. 
(The provisions of R. 92, requiring notice to be 
served does not apply to proceedings brought by a 
judgment-debtor to set aside a sale under S. 174 
of the Bengal Tenancy Act.) 

[See (’27) AIR 1927 Oudh 23 (24). (Judgment- 
debtor dying before confirmation —No notice is 
necessary to his legal representative.)] 

3. (’88) AIR 1938 Pesb 14 (15). 

(’89) AIR 1989 Sind 62 (64) : ILR (1939) Kar 417. 
(Though ho is not a person "whoso interests are 
affected by the sale’’ within R. 90 — As to this, 
however, there is aconfiict of decisions for which 
see Note 6 to R. 90.) 

4. (’16) 82 Ind Cas 891 (893) (Mad). 

(’21) AIR 1921 Pat 293 (294). 

5. (’83) AIR 1938 Cal 464 (466). 

(’28) AIR 1928 Cal 267 (268). (It is only a wrong 
order.) 

6. (’38) AIR 1938 Pesh 14 (15). (Notice not given 
to auction-purchaser— Order set aside on appeal 
by him.) 


0.ai R.M 
Notes a>i 
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Q*2i Btfll Allahabad that the prooeedings were materially irregular and that the 8(de. riiould be 
K«ImM set aside.’' But in any case it is not necessary that the notice should be given within 
thirty days of the date of the sale.^ 

It is not necessary that the persons who would be affected by an order under 
this rule need be described as parties in the application : it is sufficient if the notioe 
required by this rule is given to them.' Certain decisions, however, hold that such persons 
are necessary parties}*^ Where an application to set aside a sale was made bona fide 
impleading the decree-holder as a party, but he was dead on the date of the application, 
and bis legal representative was brought on the record after the e^cpiry of the period 
of limitation, it was held in the undermentioned case^^ that the application would not 
be defeated by reason of the fact that the legal representative of the decree-holder 
was not impleaded within the period of limitation. 

Where the auction-purchaser is alleged to be a benamidar for a third party, it 
is not necessary to give notioe to the latter under this rule.^' Persons who have apfdied 
for rateable distribution in the proceeds of an execution sale have no such direct or 
proximate interest as would entitle them to notice under this rule.^' 

S. Suit to BOt aside or restore sale. — Section 312 of the old Code provided in 
the last paragraph thereof that "no suit to set aside on the ground of such irregularity, 

an order passed under this Section shall be brought ’’ etc. In the undermentioned 

cases^ these words were interpreted as not including suits to confirm the sale which 
bad been set aside under Section 312. These oases are now no longer law in view of 
the alteration effected in sub-rule (3) of the present rule which enacts that "no suit to 
set {»ide an order made under this rule shall be brought," etc. 


7. (’29) AIR 1929 All 671 (672). 

8. (’18) 19 Ind Caa 475 (476) ; 87 Bom 887. 

(’28) AIR 1928 Lah 418 (414). 

(’29) AIR 1929 Mad 763 (764) : 52 Mod 861. 

(’32) AIR 1982 Pat 255 (256) ; 11 Fat 504. 

(’26) AIR 1926 Pat 266 (267). 

(’24) AIR 1924 Pat 37 (38) : 2 Pat 800. 

(’22) AIR 1922 Oudh 129 (180). 

(’80) AIR 1930 All 167 (168). 

(’36) AIR 1935 Oal 502 (503) : 620al286. (Appli- 
cation not bad in form because notice baa not 
been given — Notioe can be given at any time.) 

9. (’29) AIR 1929 All 598 (596) : 51 All 910. 

(’IS) 19 Ind Caa 476 (476) : 87 Bom 887. 

(’28) AIR 1923 Cal 894 (896, 897). 

(’28) AIR 1928 Lah 418 (414). 

(’28) AIR 1928 Uh 414 (417). 

(’28) AIR 1928 Lah 418 (419). 

(’27) AIR 1927 Lah 681 (682). 

(’97) 1897 Pun Re No. 8, p. 8. 

(’29) AIR 1929 Mad 768 (764) ; 62 Mad 861. 

(’82) AIR 1932 Pat 266 (266) ; 11 Pat 604. 

CSC) AIR 1926 Pat 266 (267). 

(’24) AIR 1924 Pat 87 (87, 88) ; 2 Pat 800. 

(’14) AIR 1914 Oudh 807 (807) : 25 Ind Caa 907 
(908) : 17 Oudh Caa 806. 

(’86) AIR 1936 Cal 602 (603) : 62 Cal 286. 

[8ss (’80) AIR 1980 Pat 818 (818, 819) : 9 Pat 
810. (But in an appeal he must implm him 
in the beginning.)] 

I8«i also CSd) AIR 1924 Pat 607 (609).] 

10. (’28) AIR 19S» Oal 189 (189). 

(’19) AIR 1919 Oal 610 (610). 


(’12) 16 Ind Caa 176 (176) : 89 Oal 881. 

(’29)AIR 1929 Lah 778 (779). 

(’80) AIR 1980 Nag 5 (5) : 26 Nag L R 127. 

(’21) AIR 1921 Fat 498 (498). 

(’91) 1891 All W N 121 (121). 

’98) 16 All 407 (409). 

’37) 167 lud Caa 166 (166) (Lab). (Auction-pur- 
chaser is necessary party.) 

11. (’82) AIR 1982 Cal 738 (788). 

12. (’02) 29 Cal 682 (686). 

[See oieo (’28) AIR 1928 All 462 (468).] 

IS. (’81) AIR 1981 Mad 466 (466, 467) : 66 Mad 64. 
[But see (’19) AIR 1919 Mad 869 (870). 

(’87) AIR 1987 Mad 689 (591). (There is good 
deal ot force in contention that ^son entitled 
to rateable distribution is entitled to notioe 
under ttiis rule.)] 

Note 5 

1. (’98) 20 All 879 (881, 882) (F B). (Overruling 
18 All 487.) 

(’08)26 All 866 (867). 

(’81) 8 AU 654 (668, 561) (F B). 

(’88) 1888 All W N 248 (248). 

(’87) 9 All 602 (604). 

(’91) 1891 All W N 41 (42). 

(’81) 8 All 701 (704). 

(’81) 8 All 206 (210). 

(’76) 1 All 874 (877). 

(’96) 19 Bom 216 (219, 220). ' 

[Fee olio (’69) 1 N W P R 0 R 61 (M), (HeM 
that the order was not under 966, 96v sad 

. could not be regarded W bee 
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A suit to set aside an execution sale on grounds covered by Buies 89, 90 and 91 
is barred by sub-rule (3),* inasmuch as the suit would in effect be one to set aside an 
order under this rule. 

A suit to set aside a sale in execution on grounds other than those covered by 
Buies 89, 90 and 91 is not within the prohibition of sub-rule (3) and is, therefore, not 
barred by it.* Thus, where the decree and the sale are attacked on the ground of fraud 
(not, covered by Buie 90)* or where the sale is attacked on the ground of want of 
jurisdiction,* a suit to set aside such a sale on those grounds is not barred by this rule. 
Where in execution of a mortgage decree a property not included in the mortgage was 
sold, a suit by the mortgagor to recover possession of the property from the mortgagee- 
purchaser was held not to be barred by this rule.* 

The rules relating to the execution of decrees under this Code do not apply to 


2. (’07) 29 All 19G (202) : S4 Ind App 37 (PO). 
(’80) AIR 1930 All 556 (557). 

(’80) AIR 1980 All 678 (579). 

(’28 AIR 1928 All 704 (706). 

(’16) AIR 1916 All 184 (185). 

(’85) 7 All 450 (464). 

(’83) 1888 All W M 264 (264). 

(’81) 1881 All W N 88 (89). 

(’02) 26 Bom 40 (42). 

(’19) AIR 1919 Cal 411 (418). 

(’16) AIR 1915 Mad 150 (155). 

(’89) 16 Cal 88 (40). 

(’78) 19 Suth W B 414 (416). 

(’29) AIR 1929 Lah 618 (619). 

’26) AIR 1926 Lah 166 (16S) : 7 Lah 1. 

’28) AIR* 1928 Mad 1138 (1139). 

(’21) AIR 1921 Mad 121 (121) ; 44 Mad 851. 

(’29) AIR 1929 Nag 130 (ISl) ; 25 Nag L B 68. 
(’26) AIR 1926 Oudh 46 (46). 

(’28) AIR 1928 Kang 18 (19) ; 5 Bang 606. 

(’27) AIR 1927 Rang 801 (301) : 6 Bang 616. 

(’98) 8 Mad L ,7our 115 (116). 

(’38) AIR 1988 Pat 160 (151). (No suit by auction- 
purchRRer for refund of purchafie-money on ground 
that judgment-debtor had no saleable interest 
in the property is maintainaVilo.) 

(’38) 68 Cal L Jour 431 (433). 

(’37) AIR 1937 Nag 140 (142). 

(’86) AIR 1935 All 470 (478) : 57 All 690. 

(’35) AIR 1935 Gal 856 (357). 

[See (’92) 19 Gal 341 (845). 

<’9l) 18 Gal 189 (148). 

<’84 10 Gal 496 (500). 

(’90) 17 Cal 769 (772) (FB). 

<^8) AIR 1918 Nag 102 (108). 

(1864) 1 Suth W R 204 (204). (Section 267, Aot 
VllI of 1859, Implies only to sales held after 
that Act came into operation.)] 

[Bui eee (’21) AIR 1921 All 827 (828). 

(’16) AIR 1916 Lah 801 (802). 

(’69) 11 Suth W B 244 (244). 

(’67) 8 Suth WB 506 (606).] 

3. See cases in points 4 to 6 infra. 

(’82) AIR 1982 Cal 126 (128) : 59 Gal 117. (The 
sub-rule, however, has no application here; what 
is prayed for in the suit is not the setting aside 
of the order confirming the sale but certain 
deolaratiohs, the nature of which has already 
been set oiit and also an injunction as regards 
the taking of poesesftion.) 


(’26) AIR 1925 Pat 376 (378). (The rule does not 
apply when the property, for possession of which 
the judgment-debtor sued was never sold at all 
but was wrongly taken possession of by the auc- 
tion-purchaser.) 

(’85) 7 All 450 (452). 

(’69) 12 Suth W R 41 (42). 

(’ll) 11 Ind Gas 399 (401) (PC). (So assumed.) 
[See also (’83) 11 Cal 136 (188) : 11 Ind App 234 
(PO). 

(’36) AIR 1986 All 470 (476): 57 All 690. (Whore 
a decree in execution of which the sale took place 
is itself found to he invalid, or where it is 
found that the sale officer had no authority to 
sell the property, the remedy of a separate suit 
would not bo barred.)] 

[See however (’38) AIR 1938 I.ah 690 (C91). 
(In this case, a suit by judgment. debtor to set 
aside sale on an allegation of fraud not covered 
by H. 90 was held to bo barred by S. 47.)] 

4 . (’02) 29 Cal 395 (400) : 29 Ind App 99 (PC). 
(’83) AIR 1933 Gal 454 (456). (If suit succeed.s 

the sale will also fall if the purchase is not 
made by a third party without notice.) 

(’84) AIR 1934 Lah 400 (400). (Declaratory suit 
by stranger purchaser on ground of fraud not 
barred by a prior dismissed application under 
0. 21 R. 90 for the same relief.) 

(*26) AIR 1926 All 146 (160, 154) : 47 All 217. 

(’97 ) 24 Cal 546 (548). 

(’69) 11 Suth W R 297 (298). 

(*35) AIR 1936 All 470 (475) : 57 All 690. (Decree 
itself attacked as invalid — Remedy of separate 
suit not barred.) 

5. (’28) AIR 1928 All 627 (530, 532) : 61 All 346. 
(’81) 8 All 206 (210) (F B). 

(’75) 7 N W P H C B 183 (184). 

(’20) AIR 1920 Bom 30 (30) : 44 Bom 551. 

(’90) 17 Cal 699 (703) (P B). 

(’90) 1890 Pun Re No. 76, page 227. 

(’86) AIR 1936 Mad 205 (214): 69 Mad 461 (FB). 
[See also (’78) 2 Gal L Rop 334 (838). (Suit by 
purchaser for rent — Defence that sale is void 
for want of jurisdiction — Allowed.) 

(’86) AIR 1986 All 470 (476) : 67 All 690. (Sale 
officer having no authority to sell — Separate 
suit not barred.)] 

6. (’28) AIR 1928 All 868 (364, 366) : 50 All 686. 
(’29) AIR 1929 All 678 (673). 


0.21 R.2i 
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0>81 B*98 iosolyenoy proceedings : tberefore, a suit, questioning an order dismissing an application 
iroi|B5-7 to set aside a sale held by the Insolvency Court is not barred by this rule/ 

It has been held that the auction.purchaser can sue for damages for loss suffered 
by him on account of the fraud practised by the decree-holder in regard to the sale.^ 
See also Note 4 to 0. 21 B. 93, infra. 

An application to set aside a sale was withdrawn on a compromise between the 
parties and the sale, was confirmed. Afterwards, the compromise was declared by a 
decree to be void. It was held that the effect of this was that the order confirming the 
sale also became void and the application to set aside the sale should be heard on 
the merits.* 

6. Plea of Irvetfalarlty or fraud in defence. — Where a party applies 
under Buie 90 to set aside the sale and the application is dismissed, he will, in answer 
to a suit by the purchaser for possession, be barred by res judicata from impeaching 
the sale on the same grounds.^ Even if no such application is made, such a plea in 
defence cannot be raised after confirmation of the sale.* The reason is that the sale 
becomes absolute and the order confirming the sale amounts to a judicial determination 
that none of the objections exists upon which the validity of the sale could have been 
questioned. Nor can a third person impeach the title of the auction-purchaser on the 
ground of any alleged irregularities in the execution sale.* 

It has been held in the undermentioned case^ that the fact that an application 
under B. 89 or B. 90 has been dismissed will not preclude the mortgagor-judgment- 
debtor from pleading by way of defence in a suit by the auction-purchaser for possession, 
thaji the properties sold were not included either in the mortgage or in the decree 
thereon. 

7. Balts to set aside sales under other Hots. — 

(1) Public Demands Becovery Act (Bengal Act III of 1913). — It was held 
under the repealed Act I of 1895 that this rule did not apply to sales held in 
enforcement of a certificate under that Act and that a suit to set aside such a sale was 
maintainable.^ See Section 25 of Act III of 1913. 

(2) Bengal Tenancy Act (7III of 1885). — It has been held that this rule 
does not apply to sales held under the Bengal Tenancy Act, inasmuch as S. 174 thereof 
contains a complete rule on the subject.* There is a conflict of opinion as to whether a 
suit is maintainable to set aside or to confirm such a sale. See the cases cited below.* 


7. (’28) AIR 1928 Lah 224 (225). 

8 . (’87) AIR 1937 Pat 582 (588) : 16 Pat 196. 
[See also (’84) AIR 1984 Lah 400 (400). (Suit 

for declaring sale to be void and for refund of 
urchase-money.)] 

ee however (’85) AIR 1985 Nag 80 (81). 
(Suit by judgment-debtor against decree-holder 
for damages -for having fraudulently brought to 
sale property on misrepresentation that the pro- 
perty was subject to a mortgage is barred by 
sub-rule (8).)] 

9 . (*84) AIR 1984 All 488 (484). 

Note 6 

1. (’17) AIR 1917 Gal 198 (198). 

(’09) a Ind Gas 24 (25) ; 81 All 599. 

(’16) AIR 1916 Gal 465 (467). 

2. (’26) AIR 1925 Gal 81 (81, 82). 

(’29) AIR 1929 Gal 874 (878, 879) : 57 Gal 408 
(IB). 


('14) AIR 1914 Cal 554 (556). 

(’13) 18 Ind Cm 543 (544) (Oal). 

(’13) 17 Ind Gas 136 (136) (Mad). 

(’18) 18 Ind Oas 498 (499) (Mad). 

[Sm (’18) AIR 1918 All 805 (806) ; 40 All 680.)] 
[Bat •m(’36) air 1936 Bom 88 (84, WUObUtr.Jf] 

3. (’37) AIR 1937 Cal 83 (83, 84). 

4 . (’31) AIR 1931 Mad 379 (380). 

Note? 

1 . (’06) 88 Cal 451 (458). 

I ’05) 33 Gal 1180 (1140). 

I ’03) 39 Cal 94 (98). 

I ’03) 39 Cal 78 (91, 93) (F B). 

I *87) 14 Coll (6). . 

’87) 14 Cal 9 (13). 

[Ste alto (’09) 1 Ind Oas 871 (878) : 87 0*1 107.] 
[But tee (’07) 84 Cal 787 (809, 810).] 

2. (’31) AIR 1931 Pat 54 (55) : 6 P»t L Joar 16. 

3. (’9l) 18 Oal 481 (488) (No). ' 
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As to cases under Bengal Act XI of 1859 and Act X of 1869, see the under- 
mentioned cases.^ 

(3) Madras Estates Land Act (I of 1908). — A suit will lie to set aside a 
sale held under the Madras Estates Land Act.^ 

8. Limitation for suits to set aside sales. — In cases not covered by this 
rule and to which the bar under sub-rule (3) does not apply, a suit to sot aside an 
execution sale should be brought within one year from the date of confirmation of sale 
under Article 12 of the Limitation Act of 1908.^ That Article, however, does not apply 
where the sale is a nullity.^ Such a sale does not require to be set aside, but may be 
declared to be void. A third person whose property has been sold is not bound by the 
sale and a suit by him for setting aside the sale is not governed by Article 12 of the 
Limitation Act.’ 

9. Court-fee on a plaint in suit to set aside sale. — A suit to set aside an 
auction sale for arrears of revenue is in no sense a suit for a mere declaration without, 
consequential relief.^ The plaint in such a suit should be stamped as if it were a suit, 
for recovery of the property sold.* 

10. Sale by reoeiYer. — A sale by a receiver appointed by a Court is not one^ 
in execution of a decree and need not bo confirmed under this rule.^ 

11. Sale held by Collector — Confirmation. — The Collector to whom a 
decree has been transferred for execution is not a Court executing the decree.^ The 
Civil Court is the proper Court to confirm a sale held by the Collector.* See Notes 2,. 
4, 6 and 6 to Section 70. 

12. Confirmation before thirty days. — No sale can be confirmed or can 
become absolute under this rule before the expiry of the period of thirty days from 
the date of the sale.^ A sale becomes complete only where the bid is accepted and 


(’21) AIR 1921 Pat 54 (57):6 Pat L Jour 16. (No. 
— Reversing AIR 1919 Pat 240.) 

(’IS) AIR 1918 Pat 125 (125) : 8 Pat L Jour 122 
(Yes.) 

4. Under Act XI of 1859 ; 

(’98) 25 Cal 87C (879). (Revenue sale where there 
is no aitear of revenue is void and can be sot 
aside.) 

(’98) 25 Gal 883 (842): 25 Ind App 161 (PC). (Do.) 

Under Act X of 1859 : 

(’10) 7 Ind Gas 887 (888) (Cal). (Suit lies.) 

(’71) 15 Snth W B 68 (60) (Do.) 

5. (’27) AIR 1927 Mad 1085 (1036, 1037) : 61 
Mad 76. 

(’26) AIR 1926 Mad 190 (191) ; 49 Mad 490. 

Note 8 

1. (’01) 26Boin887(861,8S2):27IndApp216(PG). 
(’18) 19 Ind Cas 120 (121) (AU). 

(’96) 28 Cal 775 (786, 786): 28 Ind App 46 (PC). 
(’85) 11 Cal 287 (292). 

(’76) 2 Cal 98 (108). 

(’94) 17 Mad 816 (822). 

(’84) 7 Mad 268 (261, 262). 

[Sm (’10) 7 Ind Cas 603 (604): 88 All 98.] 

(But see (’88) AIR 1988 Pat 478 (480). (Suit to 
set aside sale in execution of decree on ground 
of fraud is governed by Art. 96 and not by 
Art. 12.)] 

(’29) AIR 1929 AU 678 (678). 


(’28) AIR 1928 All 363 (365): 50 All 686. 

(’24) AIR 1924 Lab 396 (396,397). 

3. (’86) 9 Mad 460 (468). 

(’84) 7 Mad 512 (514). 

(1900) 1900 Low Bur Rul 63 (55). 

(’10) 4 Low Bur Rul 40 (42). 

[5m also (’25) AIR 1925 Pat 376 (378). 

(’83) AIR 1938 Lah 10 (11). (Person not party 
to sale not suing to set aside sale but only 
contending that his rights are not affected by. 
the sale— Art. 12 does not apply.)] 

Note 9 

1. (’24) AIR 1924 Cal 781 (732): 61 Cal 216. 

2. (’81) 9 Cal L Rep 281 (282). 

Note 10 

1. (’26) AIR 1926 All 124 (126): 48 All 209. 

Note 11 

1. (’25) AIR 1925 All 146 (149): 47 All 217. 

2. (’96) 1896 Pun Be No. 83, page 261. 

Note 12 

1. (’03) 18 Mad L Jour 281 (284). 

I ’87) 9 All 411 (413). 

’84) 1884 Pun Re No. 19, page 58. 

I ’84) 7 Mad 512 (514). (Case under S. 312 of the 
old Code— The period allowed there was 60 days.) 
(’86) AIR 1986 Pat 164 (166). (But a petition of 
compromise between the parties under which 
the sale is to be confirmed without the auction- 
purchaBer having to pay the full purchase- 


0.21 R.9a 
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deolaration is made of such bidder being the purchaser.^ 

12a. Gompromlse after sale but before confirmation. — After a sale and 
before its confirmation the decree-holder and judgment-debtor came to an arrangement 
that the judgment-debtor should pay the decree amount by 29th December 1930, that 
the confirmation of the sale should be held over till that date and that if the amount 
was not paid as agreed the sale should be confirmed without delay. Both parties 
applied to the Court to pass orders accordingly. The Court passed orders accordingly 
and stated "the darkhast is allowed to be withdrawn for the present.” It was held 
that these words must be taken as amounting only to an order staying the executioh 
till 29th December 1930, and that on the failure of the judgment-debtor to pay the 
Amount as agreed the sale should be confirmed.^ 


13. Appeal. — An order under this rule setting aside or refusing to set aside 
an execution sale is appealable under Order 43 Buie 1 (j) of the Code.^ An order merely 
confirming the sale in the absence of an application to set it aside,* or an order refusing 
to confirm a sale on the ground that the decree had been satisfied,* is not an order 
setting aside or refusing to set aside a sale and is, therefore, not appealable. Similarly, 
An order setting aside a sale suo motu under the Court’s inherent powers is not one- 
under this rule and is not appealable.^ In the undermentioned case* it was held that 
an order directing the re-sale of the property on the failure of the auction-purchaser to 
deposit 25 per cent, of the purchase money as required by Buie 84 was covered by this 
rule and that it was appealable. As to whether an appeal lies from an order setting 
aside or refusing to sot aside a sale under the Madras Estates Land Act or the Bengal 
Tenancy Act or the Agra Tenancy Act, see the undermentioned cases.* 


money may be recorded before the expiry of 
thirty days.) 

2. (’84) AIR 1934 Oudh 26 (27): 9 Luck 393. 

Note 12a 

1. (’38) AIR 1933 Bom 868 (369): 67 Bom 616. 

Note 13 

1. (’22) AIR 1922 All 90 (90): 44 All 209. 

<’83) AIR 1933 All 187 (137). 

{’85) 7 All 263 (256). 

{’87) 9 All 411 (413). 

<’80) 2 All 896 (398). 

{*80) 2 All 352 (353, 354). 

<’17) AIR 1917 Cal 554 (556). 

{’02) 29 Cal 648 (562). 

{1900) 4 Cal W N 474 (479). 

{’89) 16 Cal 429 (432). 

<’12) 14 Ind Cas 826 (826) (Mad). 

{’82) AIR 1982 Nag 14 (15): 27 Nag L R 339. 
«(’81) AIR 1931 Pat 97 (98). (Decision under 0.21, 
R. 92 held as a decision under S. 47.) 

[See (’87) AIR 1937 Pat 072 (672). (An order 
refusing the application of one of the parties 
for an order directing the other party to setup 
to the terms of a compromise whereby the par- 
ties had agreed to the postponement of the 
confirmation of the sale is not open to appeal.)] 
Ae to the right of appeal in earn arising under 
4he old AetSf see the following dedsions ; 

•(*61) 8 All 816 (820). (No appeal-Decision under 
the Code of 1877 as amended by Act XII of 
1879.) 

4*74) 6NWPHOR80D (810). {No appeal- 
Deoision under Act XXIII of 1861%) 


(’78) 1 Cal L Rep 260 (251). (No appeal-Decision 
under Act of 1859.) 

(’79) 8 Cal L Rep 208 (210). (Do.) 

[See (’28) AIR 1928 Lah675(676). (A judgment- 
debtor, who has been adjudicated an insolvent 
cannot appeal from an order confirming sale of 
his property.) 

(’82) 1882 All W N 117 (117).] 

2. (’29) AIR 1929 Lah 778 (779). 

(’29) AIR 1929 All 671 (672). 

(’27) AIR 1927 Oudh 28 (24). 

[See however (*36) AIR 1936 Oudh 172 (172). 
(Sale confirmed without an application to set 
aside having been made — Application to set 
aside made afterwards refused — Order comes 
under Rule 92 and is appealable.)] 

[But see (’89) 11 All 888 (887).] 

3. (’29) AIR 1929 Lah 438 (439). 

[See also (’88) AIR 1938 Mad 807 (812). (An 
order rejecting an auction-purchaser's applioa- 
tion for confirmation of the sale is not an ap- 
pealable matter nor can it be revised.)] 

4. (’25) AIR 1925 Sind 258 (264) : 18 Bind L 
R 180. 

5. (’89) AIR 1989 Lah 46 (46). (Theauetion^pur- 

chasor in this case was the decree-holder himaelf 
and therefore it was held that an appeal lay 
under S. 47 also.) v - 

6. (’28) AIR 1928 Mad 1107 (1107). (MadiiaB 
Estates Land Act •— No appeal lies.) 

(*19) AIR 1919 Oal 921 (921). (Bengal Tenanoy 
Act •— No appeal lies^) 

(’06) 9 AU L Jour 180 (181). (Agr» Tdowoy Act 

— No appeal Iko.) 
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No seoond appeal will lie from an order setting aside or refusing to set aside a Ot Sl R.M 
sale under this rule.^ See Section 104, sub-seotion (2). As to whether an appeal lies Notes 18*18 
under the Letters Patent against an order under this rule, see Note 50 to Order 21, 

Buie 90 and the undermentioned cases.^ 

In an appeal from an order rejecting an application under this rule to set aside 
an execution sale, the auction-purchaser is a necessary party. If he is not made a party, 
the appeal must be dismissed.^ As to whether the auction-purchaser is a necessary party 
to an appeal against an order setting aside a sale, see the undermentioned decision.^^ 

Where there is an appeal filed against an order refusing to set aside tie sale 
under this rule, the sale does not become absolute within the meaning of Article 180 
of the Limitation Act until the disposal of the appeal, even though the Court has 
confirmed the sale.^^ 

An auction-purchaser is a “ party'* to a proceeding for sotting aside a sale and 
hence, ho can appeal from an order passed in such proceeding.^^ See also the under- 
mentioned case.^^ 

14. Appeal to the Privy Coanoil. — See Note 6 to Section 109 and Note 50 
to Order 21 Rule 90. 


18. Step-ln-ald of execution. — An application or an objection preferred by 
the decree-holder praying that an application to set aside a sale should not be granted 
is a step-in-aid of execution within the meaning of Article 182 of the Limitation Act.^ 
But an application merely asking for a confirmation of sale where no application under 
Buies 89, 90 or 91 is preferred is not a step-in-aid of execution, inasmuch as it is the 
duty of the Court to confirm the sale even in the absence of any application for that 
purpose.^ Nor will the mere act of confirmation by the Court amount to a step-in-aid 


7. (’99) 28 Bom 531 (534). 

(’32) MB 1932 Gal 203 (204). 

(’32) MB 1932 Lah 580 (581). 

(’83 AIB 1988 Nag 72(73) : 29 Nag L B 92. 
(’80) MB 1930 Cal 249 (250) : 57 Cal 1336 (SB). 
(’26) AIB 1926 Cal 400 (400). 

(’19) AIB 1919 Cal 1006 (1007). 

(’12) 14 Ind Gas 67 (68) : 39 Cal 687. 

(’01) 28 Gal 4 (6). 

(’95) 22 Cal 802 (804). 

(’94) 21 Cal 799 (802). 

(’91) 18 Gal 422 (426) (FB). 

(’98) 3 Cal W N 333 (335). 

(’68) 9 Suth W B 218 (220, 223). 

(1868) Beng L B Sup Vol App 1 (4). 

X1865) 2 Suth W B Misc 29 (80). 

(1865) 2 Suth W B Misc 19 (19). 

(’27) AIB 1927 Lah 808 (809). 

(’12) 17 Ind Cas 884 (884. 886) ; 8 Nag L B 177. 


remanding case for re-hearing — No appeal lies 
from Appellate Court’s order.)] 

8 . (’98) 16 All 443 (449). (No appeal lies.) 

(’70) 4 Beng L B A 0 181 (191). (Appeal lios.) 

9. (’34) MB 1984 Lah 592 (593). 

(’37) 167 Ind Gas 166 (167) (Lah). 

(’36) AIB 1986 Lah 478 (479). (Affirming on 
Letters Patent Appeal AIB 19.35 Lah 802.) 

[See also (’88) AIB 1938 Nag 525 (527).] 

[See however (’37) AIB 1937 Lah 263 (265). 
(Objection to sale by legal repre.sentativu of 
judgment-debtor — Objection dismissed and pro- 
perty sold — Appeal under S. 47 against order 
dismissing the objection — Auction-purchaser 
is not necessary party to appeal because at the 
date of the lower Court’s order, his rights had 
not come into existence.) 

10. (’88) AIB 1938 Nag 520 (527). (Where an 
auction-purchaser, although served with notice. 


('17) AIB 1917 Oudh 45 (45). expresses no interest one way or other, it is un- 

('18) AIB 1918 Upp Bur 80 (81) : 2‘ Upp Bur Bui necessary to join him as a party.) 

189. 11. (’84) AIB 1984 P C 134 (136) : 61 Cal 945 : 

(’36) AIB 1986 Oudh 172 (172). 61 Ind App 248 (P C). 

(’89 AIB 1939 Siud62(6S) :ILB(1989)Kar 417. 12. (’39) AIB 1939 Sind 62 (64) : 1 L B (1989) 

(’86) AIB 1986 Pat 119 (120). Kar 417. 

(’38) AIB 1988 Nag 107 (107) : I L B (1988) Nag 13. (’86) AIB 1936 Lah 868 (868). (A judgment- 
486. debtor who was declared insolvent during the 


[See (’12) 16 Ind Cas 690 (691)^ (Where second sale proceedings has no locus standi to appeal 

appeal lay . under B. 244, of the old Code, right from an order confirming the sale.) 

cannot be defeated by new Code.)] Note 15 

[See also (’87) AIR 1987 Cal 461 (468). (First 1. (’94) 21 Cal 28 (26). 

Court setting aside sale — Appelate Court 2. (’04) 81 Cal 1011 (1018). 


8CPC. 146. 
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by the party.® 

16. BaFlsion. — See Note 24 to Section 115 and the undermentioned caaee.^ 


R. 93. [S* 315.] Where a sale of immoveable property is set 
Return of puroboM- aside Under rule 92, ^ the purchaser shall be 
money in certain COM*, entitled® to 811 Order for repayment of his 

purchase-money, with or without interest^ as the Court may direct, 
against any person to whom it has been paid. 

[1877, S. 315; 1859, S. 258.] 


1. LegiiUtive changes. 

2e ** Where a sale of immoveable property is 
set aside under Rule 92.*' 

2a. Right of decree-holder to withdraw 
purchase-money before confirmation 
of sale. 

3. Sale set aside for wantof saleable interest. 

4. Suit for purchase-money in such cases. 

5. Sale set aside for irregularity. 


6. What the purchaser is entitled to under 

this rule. Seo Notes 7 to 10. 

7. Interest. 

8. Value of improvements effected by him. 

9. Poundage fee. 

10. Liability for mesne profits. 

11. Limitation. 

12. Order under this Rule — Executability of. 

13. Appeal tand revision. 


Other Topics ( miscellaneous) 


**Gaveat omptor** — Applicability to court-sales. Misrepresentation, fraud or negligence of the 
^ Notes 3 and 4. decree-holder— Effect. See Note 4. 

1« Legislative changes. — Section 315 of the old Code ran as follows — 

* 'Where a sale of immoveable property is set aside under Sections 310A, 312 or 313, or when it 
is found that the judgment-debtor had no saleable interest in the property which was purported to be 
sold, and the purchaser is for that reason deprived of it, the purchaser shall be entitled to receive back 
his purchase-money (with or without interest as the Court may direct) from any person to whom the 
purchase-money has been paid. 

The repayment of the said purchase-money and of the interest (if any) allowed by the Court 
may be enforced against such person under the rules provided for by this Code for the execution of a 
decree for money.” 

As to the effect of the changes introduced into this rule, see Notes 3 and 4 below# 

2. “Where a sale of immoveable property is eet aelde under Buie 98.“— 

This rule applies only where the sale is set aside under Buie 92. Where a sale is not 
so set amde, the mere fact that the auction-purchaser finds that the j udg ment-debtor 
had no saleable interest in the property sold will not entitle him to a refund under 


3. (’82) 10 Cal L Bep 380 (880). 

(’70) 18 Suth W B 816 (816). 

(’69) 11 Suth W B 117 (117). 

(’68) 9 Suth W B 100 (101). 
r67) 8 Suth W B 869 (860). 

(’70) e Beng L B A 0 116 (116). 

[But M* (’72) 18 Bnth W B 166 (167). 
(’78) 20 Suth W B 81 (38). 

(’74)12 Beng LB 606 m.] 


Note 16 

1. (’26) AIR 1926 Sind 268 (264): 18 Sind L B 
180. (Where sale is set aside under inherent 
powers a revision lies.) 

(’88) AIB 1988 AU 187 (187). 

(’88) AIB 1988 Lah 99 (100) : 18 Lah 761. 
(Befosal to confirm sale— Bevidon lies.) 

(’86) AIB 1986 Ondh 173 (172). 
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this rule.^ Where a sale of immovable property is set aside under Bulo 92, supra, 
the auction-purchaser is entitled to an order under this rule for repayment of the 
purchase-money.^ The decree-holder is also entitled to apply for a fresh, sale but 
limitation therefor under Article 181 of the Limitation Act does not begin to run 
until he is compelled to refund the purchase-money.^ Although this rule only applies 
to cases where the sale is set aside under Buie 92, yet, even where the sale is set aside 
under Section 47, the Court has inherent power to order a refund of the purchase- 
money by the decree-holder.* See also Note 4 below. 

This rule is applicable to sales for arrears of rent under the Orissa Tenancy 
Act, II of 1913, Section 228 sub-section ( 2 ), as well as to sales of immovableb under 
the Chota Nagpur Tenancy Act. See Eule 95 infra. 

2a. Right of deopee-holdep to vithdraw purohase-money before oon« 
firmatlon of sale. — This rule implies that the decroe-holder may be allowed to 
withdraw the purchase-money even before the confirmation of the sale. But he cannot 
claim to do so as of right. The matter is in the discretion of the Court.^ At the same 
time, he is not bound to withdraw the money before the confirmation of the sale and 
where he is entitled under the decree to interest up to the date of realization of the 
decretal amount, he is entitled to interest up to the date of confirmation.^ 


8. Sale set aside for want of saleable interest. — It has been already 
mentioned in Notes 1 and 8 to Rule 91 supra, that there is no warranty of title in 
court-sales. The purchaser must be taken to buy the property with all risks and all 
defects in the judgment-debtor's title, except as provided by Rule 91 and this rule.^ 
But this rule as well as Rule 91 will apply only to cases of entire absence of interest 
in the judgment-debtor and not to cases where the judgment-debtor has some interest 
in the property, however small that may be.* 

Under Section 315 of the old Code the purchaser could apply for refund of the 
purchase-money even where it was found in a separate suit that the judgment-debtor 
had no saleable interest in the property sold.® The omission of the words “where it is 
found that the judgment-debtor has no saleable interest .... 4 " in the present rule, 


Order 21 Rule 93 — Note 2 

(’83) AIR 1933 All G3 (G4): 54 All 948. 

(’88) AIR 1938 Pat 447 (449, 450). (Right of 
auction-purchaser on finding judgment-debtor 
had no saleable interest to apply for refund 
arises only after setting aside sale under 0. 21, 
B. 9r-— Where such procedure is not followed 
Court cannot order refund under its inherent 
powers.) 

(’88) AIR 1938 Pesh 66 (67). (Execution sale 
confirmed and application by auction-purchaser 
to be put in possession— Possession not given on 
account of decree passed in favour of another 
in regular suit claiming property as his own— 
Auction-purchaser cannot apply under this rule 
for refund of purchase-money.) 

(’36) AIR 1936 Mad 50 (56): 59 Mad 202 (F B). 
(Finding in another suit in which decree and 
sale in execution are declared void— Auction- 
purchaser cannot apply under this rule.) 

2. (’10) 6 Ind Oas 564 (665): 82 All 880. 

(’28) AIR 1928 Oal 267 (268). 

'*86 1886 Fun Be No. 45 p.85n. 


(’38) 1938 Nag L Jour 207 (209). 

also (’85) 1885 Pun Ro No. 68, p. 139.1 

3. (’07) 30 Mad 209 (211). 

4. (’86) AIR 1936 Lah 497 (499). 

Note 2a 

1. (’16) AIR 1915 Cal 297 (298). (12 Cal 262, 
Followed.) 

(’88) AIR 1988 Nag 54 (54): I L R (1938) Nag 
456. (Rule 93 cannot be read as containing an 
implication that the decree-holder is entitled to 
withdraw the purchase-money before the con- 
firmation of the sale.) 

2. (’14) AIR 1914 Cal 210 (211). 

(’16) AIR 1915 Cal 297 (298). 

(’38) AIR 1938 Nag 64 (54): I LR (1988) Nag 466. 
Note 3 

1. (’05) 27 All 637 (639). 

(’01) 23 All 855 (867). 

2. (’80) AIR 1930 Mad 856 (856). 

(’86) 9 Mad 487 (489). (Court has no jurisdiction 
to order refund in such a case.) 

3. (’85) 8 Mad 101 (108). 

(’84) 1884 Pun Re No. 157, page 400. 


0.81 R.M 
Notes 8-8 
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0.21 B.28 now makes it clear that the purchaser is not entitled to apidy for refund of purchase* 
Botes a-i money unless the sale is set aside under Buie 92} 

Where a court-sale is set aside on an application under Buie 91, ante and the 
auction.purchaser thereupon withdraws the money but the sale is subsequently 
confirmed by the Appellate Court, the Court can, under its inherent powers, compel 
the auction-purchaser to refund the money so withdrawn.^ 

4. Suit for purohaae-money in such oaseB. — Where it is found that the 
judgment-debtor has no saleable interest in the properties sold, can the purchaser 
institute a suit for refund of purchase-money? 

Under the Code of 1859 there was no provision for the return of the purchase- 
money in cases where the judgment-debtor was found to have no saleable interest. It 
was, therefore, held applying the general principle of caveat emptor that a purchaser 
could not claim to recover the purchase-money on the ground that the judgment-debtor 
had no saleable interest.^ Section 315 of the Code of 1882 gave the purchaser the 
right to set aside the sale and recover the purchase-money where the judgment-debtor 
had no saleable interest in the property sold. That Section also provided that such 
right '*may be enforced” under the rules provided by this Code for the execution of a 
decree for money. It was held, however, that the purchaser’s remedy was not limited 
to the procedure prescribed in the execution department but that he could file a 
separate suit for the purchase-money.^ 

Material alterations have been made in this rule and there is a conflict of opinion 
under this Code as to whether a separate suit will lie. The words “may be enforced,” 
etC; have now been omitted and the words ”the purchaser shall be entitled to an order 
for reimyment of his purchase-money” have been substituted. It has been held in 
several decisions that the auction-purchaser’s right of suit has been taken away under 
this Code and that his only remedy is the one prescribed in Buie 91 antCt and in this 
rule.^ The result, according to this view, is that where a purchaser finds, after the expiry 
of thirty days from the date of the sale, that the judgment-debtor has no saleable interest 
in the property sold, he has no remedy whatever. Where, however, the purchaser is 


4. (’1 

5 . (*1 


;*18) AIR 1918 Mad 1286 (1287). 

('17) AIR 1917 Fat 495 (497): 2 Fat L Jour 
861. (Section 144 does not apply to such a case.) 

Note 4 

1. (*80) 2 All 780 (788, 784). 

2 All 828 (880). 

6N WFHCR168 (170). 

9 Bom H 0 R 92 (97). 

6 Bom H C R 258 (262). 

•67) 4 Bom H 0 R A 0 114 (118). 

■ ‘ 12 8uth WR8(10)(FB). 

16 Suth W R 196n (196n). 

2 Beng L R A 0 82 (88) 

[See (’69) 12 Suth W R 176(177).] 

[But see (’79) 2 All 299 (800). (Execution sale 
of property under the Code of 1859— Application 
by purchaser under Act of 1811 -—Held applica- 
tion maintainable. This case is dissent- 

ed from in 2 All 780 above.) 

(*78) 2 All 107 (111). 

(’67) 2 Agra 50 (51).] 

2. (’88) 5 All 511 (588, 586, 588, 589) (F B). 

18) AIR 1918 All 296 (297) : 40 All 411. 

18 1 19 Ind Oas 986 (988) : 85 All 419. 

9l) 18 All 888 (885). (Oan recover money rate- 


ably distributed.) 

(’06) 8 All L Jour 819 (825). (Suit held maintain- 
able when there has t^n a total failure of con- 
sideration.) 

(’10) 7 Ind Oas 955 (956): 85 Bom 29. (Such suit 
cognisable by Small Qauae Court.) 

(’98) 22 Bom 788 (785). 

(’06) 8 Bom L R ^9 (870). (Suit is cognizable by 
Oourt of Small Causes.) 

(’09) 2 Ind Gas 559 (560) : 87 Cal 67. 

(’06) 10 Cal W N 274 (275, 276). 

(’08) 7 Cal W N 105 (107). 

(’01) 5 Cal W N 240 (241). 

(’96) 1 Cal W N 140 (141). (Suit cognizable by 
Small Cause Oourt.) 

(•88) 12 Cal L Rep 881 (882). 

(’10) 6 Ind Gas 291 (291) (Mad). (Oan recover 
money rateably distributed.) 

(’98) 16 Mad 861 (862, 868). 

(’94) 17 Mad 228 (280, 281). 

(’88) 11 Mad 269 (278). (Is not of a nature oogni- 
zable by Small Cause Court.) 

[But see (’09) 8 Ind Oas 672 (675, 679) : 6 Low 
BurRul58.)] 

3. (’21) AIR 1921 All 877 (881, 884): 48 All 60. 
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induced to buy the property on account of fraud or misrepresentation or gross neglect 
of duty on the part of the decree-holder, he can maintain a suit for the recovery of 
purchase-money.* The High Court of Lahore and the Chief Court of Oudh have taken 
the view that Buie 92, ante, and this rule have no application to a case whore the 
auction-purchaser has been deprived of the property purchased by him after the 
confirmation of the sale owing to the action of a person having paramount title to it 
and on the ground that the judgment-debtor had no saleable interest in it, and that in 
such cases he obtains a right under the substantive law for refund of tho purchase- 
money, and not under this rule.* A Full Bench of the Madras High Court has also 
held that where a sale turns out to be futile by a finding in another suit, the auction- 
purchaser can sue the decree-holder for refund of the purchase-money but that his 
remedy is not by application. The decision proceeds on the ground that there is an 
implied warranty in court-sales to the extent that there is some title in the judgment- 
debtor, though there is no warranty as to tho extent of the title of the judgment-debtor.* 


(’18) AIR 1918 AU 326 (826). 

’17) AIR 1917 All 368 (864): 89 All 114. 

(’22) AIR 1922 Bom 205 (206): 46 Bom 838. 

(’26) AIR 1926 Cal 971 (978, 974); 63 Cal 768. 
(’24) AIR 1924 Cal 172 (172). 

(’20) AIR 1920 Cal 791 (791). 

(’18) AIR 1918 Cal 148 (149). 

’18) AIR 1918 Cal 506 (506). 

’28) AIR 1923 Gal 85 (88, 89) : 60 Cal 115. (Suit 
lor refund of purchase-money, however, lies when 
right to sue has accrued before new Code.) 

(’21) AIR 1921 Nag 60 (62, 63). 

(’19) AIR 1919 Nag 96 (96): 15 Nag L R 140. 
(’18) AIR 1918 Nag 259 (262). 

(’17) AIR 1917 Nag 208 (203). 

(’25) AIR 1925 Pat lOG (110): 3 Pat 947. 

(’20) AIR 1920 Iiow Bur 158 (169). 

(’19) AIR 1919 Low Bur 99 (lOl) ; 10 Low Bur 
Rul 76. 

*37) AIR 1987 Nag 140 (142). 

’88) AIR 1988 All 693 (601) : I L R (1938) AU 
922 (F B). 

’85) AIR 1935 All 470 (473) : 57 All 690. 

’37) AIR 1987 Pat 682 (633) : 16 Pat 196. 

(’88) AIR 1938 Cal 268(268): ILR(1938)lCal612. 
(’89) AIR 1989 Cal 810 (812): ILR (1989) 1 Cal 452. 
(’38) AIR 1988 Pat 160 (161, 162). 

[See also (’88) AIR 1988 Pat 447 (449). (Where 
sale is not set aside, there is no inherent power 
to order refund of purchase-money.) 

(’87) AIR 1987 AU 18 (19). (No inherent power 
to grant refund.)] 

[But see (’14) AIR 1914 AU 262 (258) : 86 AU 
629 (581). 

(’26) AIR 1926 Cal 297 (298, 299). (So assumed.)] 

4 . (’22) AIR 1922 Bom 205 (207) : 46 Bom 888. 
(’26) AIR 1926 Cal 971 (974) : 68 Gal 768. 

(’21 AIR 1921 Nag 60 (68). 

(’17 AIR 1917 Nag 208 (208). 

(’87) AIR 1987 Pat 682 (688) ; 16 Pat 196. (Auc- 
tion-purchaser entitled to receive compensation 
lor loss cansed through fraud or breach of duty 
of execution creditor.) 

(’86) AIR 1986 Mad 421(492). (Material misdes- 
cription of extent of property in sale proclamation 
— Suit by auotion-puruuMer against decree-hol- 


der for damages is maintainable.) 

[See (’38) AIR 1988 Cal 268 (270); ILR (1938) 
1 Cal 512. (Where invalidity of proceeding is 
due to fraud or negligence of decroe-holder 
auction-purchaser is entitled to sue him for 
refund of purchase-money on ground of failure 
of consideration. Per Mukhorjea, J.)] 

[See also (’37) AIR 1937 Nag 140 (142). (Where 
there is fraud or misrepresentation other than 
fraud or irregularity in publishing or conduct, 
iug the sale, there might be some remedy by 
way of damages against the person responsible.)] 

5. (’32) AIR 1932 Lah 401 (411, 412) : 18 Lah 
618 (B’ B). 

(’24) AIR 1924 Lah 115 (115) : 4 Lah 864. 

(’30) AIR 1930 Oudh 148 (158, 169) : 6 Luck 652 
(FB). 

(’87) AIR 1937 Oudh 145 (146) ; 12 Luck 626. 
(Decree-holder-purchaser losiog property under 
decree obtaiued by third party — Decree-holder 
can sue for refund from another decree-holder to 
whom payment had been made by way of rate- 
able distribution.) 

(*37) AIR 1937 Oudh 286 (287) ; 13 Luck 138. 
(The fact that the auction-purchaser loses the 
entire property or only a portion of it makes no 
difference in the application of this principle.) 
[See also (’34) AIR 1984 Lah 911 (913). (Decree- 
holder withdrawing money deposited in Court 
by judgment-debtor on furnishing security — 
Decree reversed on appeal— Judgment-debtor by 
way of restitution recovering the money by sale 
of the property given as security and buying it 
himself — The property subsequently found not 
to belong to the surety — Decree finally passed 
in favour of the decree-holder and latter trying 
to execute the decree — Judgment-debtor is 
entitled to credit for the amount lost by him 
owing to the fact that the surety had no sale- 
able interest in the property above-mentioned.)] 
[But see (’25) AIR 1925 Lah 467(469):6 Lah 283. 
(’25) AIR 1925 Lah 199 (201). 

(’20) AIR 1920 Oudh 808 (811) : 22 Oudh Cas 42.] 

6 . (’86) AIR 1936 Mad 50(55): 59 Mad 202 (FB). 
(Overruling 17 Ind Gas 437 and AIR 1919 
Mad 498.) 


0.21 R.98 
Note 4 
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Notes 4-iO 


See aleo the undermentioned case/ 

The right of the auction-purchaser to maintain a suit for refund of purchase, 
money in cases where the sale took place while the old Oode was in force, must be 
determined with reference to the provisions of that Code/ 

"Where certain properties are sold in execution of a mortgage decree and, in a 
separate suit by a defendant, it is declared that the decree and the sale in execution 
are not binding on him and the auction-purchaser is deprived of the property, he is 
entitled to apply for refund of the purchase-money under Section 47.® 

6. Sale set aside for irredalarity. — Where a sale is set aside on account of 
material irregularity, the auction- purchaser is entitled to sue and recover from the 
decree-holder the amount of poundage which was deducted from the purchase-money 
deposited by him, as well as interest on such deposit.^ The reason is that the right of 
suit in such a case exists independently of the Code and the words ''shall be entitled 
to an order for repayment” do not take away the right of suit to enforce the same. 

6. What the purchaser is entitled to under this Rule. — See Notes 7 to 
10 below. 

7. Interest. — When a sale is set aside and a refund of purchase-money is 
ordered under this rule, the Court has got power to award interest on the amount of 
the purchase-money.^ 

8. Value of improvements effected by him. — Where the auction, 
purchaser gets into possession of the properties sold to him and effects improvements 
thereon, he is entitled to compensation for such improvements, upon the sale being 
setaside.^ 


9. Poundage fee. — Where a sale is set aside under Buie 92, the purchaser 
is entitled to a refund of the poundage fee paid by him, but is not entitled to recover 
it from the judgment-debtor.^ The High Court of Madras® has held that there is no 
means of obtaining a refund of the poundage fee and that the most that could be done 
would be to give a certificate to the party that the case is a fit one for refund and 
leave it to the revenue authorities to comply with it. 

As to a suit for recovery of poundage fee, see Note 6 above. 


10. Liability for mesne profits. — When an order for refund of purchase, 
money is made under this rule, the purchaser must account to the judgment-debtor 
for the rents and profits realized by him, if he has been in possession of the properties 
purchased.^ 


7. (’88) AIB 1988 All 218 (222) : 56 All 221. 
(Entitled to refund.) 

8. (’28) AIR 1928 Gal 86 (90) : 60 Gal 116. 

9. (’28) AIB 1928 All 894 (896) : 45 All 869 (FB). 
[See aleo (’76) 1 All 568 (679).] 

Note 5 

1. (’16) AIR 1916 Mad 290 (292) : 39 Mad 803. 

Note 7 

1. (’21) AIR 1921 P G 27 (27) : 48 Ind App 24 : 
6 Pat L Jour 129 (P 0). (Fjven though thoeecu- 
rity bond taken did not provide for interest, 
Court can award interest.) 

(’18) AIB 1918 Oal 611 (612). 

(’SeU^ Cal 252 (266). 

(’29) AIR 1929 Lah 617 (618). 


(’86) 8 Mad 101 (108). (If the purchaser himself 
has contributed to the loss he has incurred, 
interest may be refused.) 

(’91) 13 All 888 (886). (Where a person claims 
more than what he is entitled to, the Court may 
refuse interest.) 

[See (’88) 5 All 864 (865, 866) (FB).] 

Note 8 

1. (’75) 28 Suth W R 898 (894). 

(’26) AIR 1926 Nag 160 (161). 

Note 9 

1. (’12) 18 Ind Gas 866 (870) (Oal). 

2. (’84) AIR 1984 Mad 409 (410). 

Note 10 

1. (’76) 28 Suth W B 898 (894). 

(’12) 14 Ind Gas 466 (457) (Oal). 
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11, Limitation. — The period of limitation for an application under this rule is 0.21 R.08 
three years under Article 181 of the Limitation Act, 1908, from the date of the order Notes 11-18 
setting aside the sale.^ Article 120 of the Limitation Act will apply to cases where it 

has been held that a suit lies for the refund of purchase-money.^ 

12. Order under this Rule — Exeoutability of. — A purchaser who has 
obtained an order for refund of pure base -money under this rule can execute the order 
as if it were a decree.^ 

18. Appeal and reYision. — No appeal lies against an order under this rule, 
granting, or refusing refund of the purchase-money to the purchaser.^ But w)iere the 
executing Court ordered refund in a case where the judgment-debtor had some saleable 
interest, it was held that the order was without jurisdiction and should be set aside in 
revision.* 


R. 94. [S. 316.] Where a sale of immoveable property 

r ft- k become absolute, the Court shall grant a 

er I lea e o pare uet. specifying® the property sold and 

the name of the person* who at the time of sale is declared to be 
the purchaser. Such certificate shall bear date the day on which 
the sale became absolute. 

[1877, S.316;1859,S. 259.] 


Local Amendment 

NAGPUR 

Add a comma affcer the word “sold" and insert the words “the amount of the 
purchase-money” between the word “sold" and the word “and.” 


0.21 B.9« 


1. Legiflative changes. 

2. '* The Court shall grant a certificate.*' 

3. Certificate, if transfers title. 

4. To whom certificate should be granted. 

5. Contents of certificate of sale. 

6. Construction of sale certificate. 

7. Amendment of certificate. 

8. What passes at a court-sale. 

9. Variance between proclamation of 
sale and sale certificate. 


10. Effect of new. interpretation of law 
on sale. 

11. Effect of certificate of sale. 

12. Certificate, if operates as res judicata. 

13. Limitation. 

14. Registration of sale certificate. 

15. Court-fee on application for sale certi- 

ficate. 

16. Appeal. 


Note 11 

1. (’89) 11 All 872 (374). 

(*28) AIR 1923 Cal 85 (88, 89) : 50 Cal 116. 

(’37) AIB 1987 Mad 779 (783, 784). (Time begins 
to run from the date of the passing of the ori- 
ginal order sotting aside the sale, and not from 
the order of the final Court of Appeal, confirming 
the order setting aside the sale.) 

2. (13) 19 Ind Gas 986 (988) : 85 All 419. 

[But see (’85) AIB 1985 Mad 854 (855). (Art. 62 
applies.) 

(’87) AIB 1987 Oudh 286 (287) : 18 Luck 188. 
(Auction-purchaser’s suit for refund of purchase- 
money— Suit is govemed.by three years’ rule of 


limitation either under Art. 97 or 62 and not 
by Art. 120, Limitation Act.)] 

Note 12 

1. (’19) AIR 1919 Mad 894 (895). 

Note 13 

1. (’90) 12 All 397 (399). 

(’84) 1884 All W N 178 (178). 

(’17) AIR 1917 Mad 217 (217, 218). 

(’86) 9 Mad 487 (439). 

(’39) AIR 1939 Mad 740 (742). (Rovorsing on 
Letters Patent Appeal, AIR 1937 Mad 779 — 
S. 47 does not apply to such order.) 

2. (’86) 9 Mad 487 (439). 
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Othvr Topics (miscellaneous) 

Absence of certificate — ^Title. Bee Note 8. 

Legal representatiYe entitled to certificate. See Note 4, 

1. LejlslatiTe changes. — This rule corresponds with the first part of 
Section 316 of the old Code. The latter part of that Section has been re-enacted 
under the present Code in Section 65. 

The only important alteration under the present rule is the addition of the 
words "such certificate shall bear date the day on which the sale became absolute." 

2. “The Oonpt shall grant a oertifloate.'’ — The provisions of this rule are 
mandatory and impose a positive and imperative duty on the Court to grant a sale 
certificate.^ In granting such certificate it is the duty of the Court, not to determine 
what property is to pass by the sale hut merely to record the already accomplished 
fact of a transaction that has taken place and to state what has been sold. Its action 
in granting the certificate is ministerial and not judicial.^ 

The provisions of this Order do not apply to sales by receivers and the Court 
neither confirms nor grants certificates in the case of such sales.’* 

This provision applies to sales under the Chota Nagpur Tenancy Act, VI of 
1920. See Section 50 of the Act. 

8. Captifioate if transferB title. — The title of the court auction-purchaser 
becomes complete on the confirmation of the sale under Buie 92,^ and under Section 65 
the property vests in the purchaser from the date of sale} The certificate of sale does 
not, by itself, create title but is merely evidence of title.^ As already observed in the 
previous Note, the certificate simply records an accomplished fact and states what has 
been sold.* Hence a mere omission to obtain the certificate does not destroy or take 
away the title of the purchaser.* He can prove bis title and purchase by evidence 


Order 21 Rule 94 — Note 2 

1. (’17) AIB 1917 Pat 697 (697) : 1 Fat L Jour 
446. 

(’71) 9 Bom H 0 B A 0 64 (65). 

(’86) AIB 1986 Bom 187 (188). 

2. (’26) AIB 1926 Pat 616 (616) : 4 Pat 760. 

3. (’26) AIB 1926 AU 124 (126) : 48 All 209. 

Note 3 

1. (’10) 6 Ind Cas 268 (264) (All). 

(’ll) 9 Ind Gaa 26 (26) (All). 

(’09) 2 Ind Caa 81 (82) fAll). 

(’87) 1887 All W N 217 (218). 

(’88) 9 Gal 842 (843). 

(’07) 80 Mad 214 (215). 

(’16) AIB 1916 Lah 9 (9) : 1916 Pun Be Bo. 81. 

2. (’18) AIB 1918 Oudh 9 (10). 

(’82) AIB 1982 Pat 80 (88) : 10 Pat 670. 

(’76) 7 N W P H G B 310 (812). 

(’85) 11 Gal 841 (342). 

(1864) 1864 Bath W B Gap 279 (279). (Limita- 
tion starts from date of sale and not from date 
of conBrmation.) 

[Sm (’28) AIB 1928 Pat 865 (366). (Purchaser 
entitled to growing crops.)] 

Under the old Code, in the absence of 8. 66, it 
u>ae held that the ^rchaeer had an equitable 
entereet after sale till confirmation and grant 
of certificate. See the fallowing cases: 

(1900) 22 AU 168 (174). 

(’97) 19 All 188 (190). 


(’98) 17 Bom 876 (882). 

(’87) 11 Bom 688 (690). 

(’86) 10 Bom 468 (466, 456). 

(’86) 9 Bom 10 (14). 

(’86) 12 Gal 697 (601). 

(’98) 2 Gal W B 589 (691). 

(’08) 7 Gal L lout 1 (38). 

(’16) AIB 1916 Mad 806 (806). (Gasc decided 
under the old Code.) 

(’06) 8 Oudh Cas 202 (206). 

3. (’20) AIR 1920 Cal 485 (486) : 47 Cal 1108. 
(’32) AIR 1982 Pat 80 (83) : 10 Pat 670. 

(’72) 18 Suth W B 167 (168). 

(’88) AIB 1988 Mad 382 (288). 

(’88) AIB 1988 All 471 (478). 

[See (’17) AIB 1917 Fat 665 (669): 2 Fat L Jour 
402 (FB). (Sale oertiflcato under Bengal Land 
Revenue Sales Act, XI of 1869 is not certidcate 
of title.)] 

[But see (’ll) 12 Ind Gas 860 (861) : 7 Bag L B 
184.] 

4. (’16) AIB 1916 Cal 819 (821) : 48 Gal 134. 

5. (’88) 7 Bom 354 (266, 366). 

’86) 10 Bom 444 (448). 

’81) 6 Bom 189 (143). 

’76) 35 Suth W B 498 (494). 

’98) 1898 Pun Be Bo. 92, page 864. 

’14) AIB 1914 Oudh 806 (806). 

’82) 6 Mad 64 (60). 

’04) 1894 All WB 64 (64). 
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aliunde.^ The production of the order of confirmation of sale is sufficient to prove 
his title/ 


4. To whom oertifioate should be granted. — The person who is declared 
to be the purchaser after the bids are concluded, is the person in whose name the 
certificate should be granted/ If there are joint purchasers the certificate should be 
issued in the names of all of them/ If the purchaser is dead, his legal representative is 
entitled to the certificate/ But the Court cannot issue the certificate in favour of an 
undisclosed principal/ 

It has been held by the Bombay High Court^ that a sale certificate can be 
granted to an assignee from the auction-purchaser. But the contrary view has been 
held by the Allahabad High Court/ 

8. Contents of oertlfloate of sale. — What is sold at a judicial sale is nothing 
but the property attached, and that property is conclusively described in, and by, the 
schedule to the order of attachment. The certificate should be granted only in respect 
of the property attached and proclaimed for sale, and not in respect of some other 
property treating the case as ono of misdescription. It was so laid down in Baja 
Thakur Barmha v, Jiban Bam Marwari} In that case, A mortgaged a ten annas share 
of a mouza belonging to him. J3, in execution of a simple money decree against d, 
attached a six annas share which was described in the sale proclamation as being subject 
to a mortgage and got the same sold in court-auction. The auction-purchaser, in applying 
for the sale certificate contended that the property sold to him was tho unencumbered 
six annas share and the word *not’ was omitted in tho sale proclamation. It was held by 
tho Judicial Committee that the Court had no jurisdiction to issue tho certificate 
describing the property as unencumbered. If in the above illustration no mention is 
made of tho existence of any encumbrance in tho sale proclamation, the prima facie 
presumption would be that it is the unencumbered six annas share that is sought to be 
attached and sold, and the purchaser would be entitled to the share purchased free 
from encumbrance,^ 

Tho encumbrances existing on tho property subject to which the property is 
sold should be entered in the sale certificate.'^ It is incumbent on the Court to see that 
the certificate is clear and does not furnish materials for fresh litigation.^ 

The sale certificate should bear the date of the confirmation of tho sale.® 


6. Constraotlon of sale oertlfloate. — Certificates of sale are documents of 
title which ought not to be lightly regarded or loosely construed. Whore there is no 
ambiguity in the words of the certificate, the object of the certificate would be defeated 
if it were possible to change its plain meaning by reference to other documents.^ The 


6. (’88) 11 Mad 296 (800). 

I »32) AIR 1982 Pat 80 (84) : 10 Pat 670. 

I ’09) 1 Ind Gas 62 (66) (Gal). 

< ’08) 7 Gal L Jour 384 (885). 

I ’88) 6 All 305 (809). 

7. (’08) 1903 Puu Re No. 9, page 30. 

(’83) 6 All 806 (809). 

(’81) 7 Gal 199 (207). 

(*80) 7 Gal L Rop 116 (116). 

Note 4 

1. (’20) AIR 1920 Gal 101 (102, 108). 

(’88) AIR 1988 All 471 (478). 

2. (’26) AIR 1926 Gal 719 (719) : 61 Oal 992. 

3. (1900) 24 Bom 120 (122). 

(’38) AIR 1988 All 471 (478). 

4. (’28) AIR 1928 Bind 64 (54). 


5. (’36) AIR 1936 Bom 137 (138). 

6. (’38) AIR 1938 All 471 (473). 

Note 5 

1 . (’14) 41 Cal 590 (698, 699):41 IndApp 88 (PC). 

2. (’07) 39 All 468 (466). 

[5«« (1849-54) 5 Moo Ind App 271 (296, 297) (PC).] 

3. (’94) 18 Bom 176 (177) (PB). (Claims admitted 
by parties or established by decree should bo 
entered.) 

(’86) 9 Bom 47 (49). (Do.) 

4. (’82) AIR 1932 Bom 210 (312). 

5. (’86) AIR 1986 Mad 733 (785). 

Note 6 

1. (’23) AIR 1922 P C 262 (263) : 44 Mad 183: 48 
Ind App 166 (PC). 

(1900) 3 Bom L R 633 (635). 
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OtSl R.M Court ought not to embark upon an enquiry as to what was intended to be sold and 
Notes 8-8 must be deemed to have been sold, by reference to surrounding circumstances and other 
documents.^ Thus, where, in execution of a mortgage decree, the sale certificate was 
issued in respect of **the whole of the pannai lands belonging to and enjoyed by the 
sons of the first defendant,” the certificate cannot by reference back to the mortgage 
deed be construed as limiting, in any way, the extent of the pannai lands to which it 
referred or to exclude any portion of the pannai? Where, however, the terms of the 
certificate are ambigUous and stand in need of explanation, evidence may be adduced 
to clear the ambiguity.^ Evidence may also be let in to identify the property described 
in the sale certificate.*^ The Court can thus for this purpose look into the decree*’ and 
even into the suit document.^ 

The boundaries of the property sold as given in the certificate prevail over the 
areas mentioned therein.^ But where the certificate contains only a general description 
of the boundaries of the whole area sold without specifying the boundaries of the plots 
sold, the paimash and survey numbers should be taken as far more correct description 
of what is sold than the boundaries.^ 

7. Amendment of oertifioatei — The Court has inherent jurisdiction to amend 
a sale certificate incorrectly describing the property actually sold.^ Thus, the Court can 
rectify a mistake in the description of the boundaries^ or correct an apparent error 
therein as, for instance, where the certificate includes properties which were not sold 
but advertised for sale.** But the Court has no jurisdiction to amend the certificate so 
as to show the purchase of a larger share of the property than what is stated in the 
proclamation of sale.^ 

< A sale certificate should not be amended without notice to the judgment, 
debtor.® 

Where the same error has crept into the decree as well as the sale certificate, 
both should be amended and it would not be proper to amend the sale certificate alone.® 

8. What passes at a oouFt-sale. — The general rule in the case of all private 
sales is that there is an implied warranty of title, in the absence of a contract to the 


(’35) AIB 1985 Oudh 804 (805). (Sale certificate 
not including grove — Mere mention of it in 
details of incumbrances — Grove is not included 
in sale.) 

[See also (’28) AIR 1928 Mad 48 (49).] 

2. (’27) AIR 1927 Mad 811 (812). 

(’70) 14 Suth W R 485 (436). 

(’19) AIR 1919 Gal 1051 (1052). 

3. (’22) AIR 1922 P G 252 (258): 48 IndApp 155: 
44 Mad 488 (PG). 

4. (’14) AIR 1914 Gal 805 (806). 

(’24) AIR 1924 All 856 (857). (Sale certificate 
having two irreconcilable descriptions.) 

(’74) 22 Suth W B 181 (182). 

(’77) 26 Suth W B 104 (105). (Auction.purchaser 
cannot adduce evidence to show that he had 
purchased more than what certificate showed.) 
[See also (’17) AIB 1917 Pat 576 (576) : 2 Pat 
L Jour 628.] 

5. (’80) AIR 1930 Gal 235 (286). 

(’76) 25 Suth W B 401 (408). 

(’73) 19 Suth W R 276 (277). (Identity not in 
dispute— Only misdescription of right transferred 
— Sale not vitiated.) 

(’67) 7 Snth W B 245 (245). (Misdescription of 
property sold — Intention of parties must be 


looked to.) 

[See also (’74) 21 Suth W R 93 (98, 94). (Mere 
verbal error in proceedings connected with 
attachment and sale — Auction-purchaser’s 
rights not affected.)] 

6. (’24) AIR 1924 All 856 (857). 

7. (’80) AIR 1980 Gal 285 (286). 

8. (’14) 22 Ind Gas 26 (27) (Gal). 

(’26) AIR 1926 Pat 257 (257). 

(’02) 15 G P L R 168 (166). 

9. (’12) 18 Ind Gas 824 (825) (Mad). 

[8ae also (’20) AIR 1920 Gal 922 (924) (SB). 
(Boundaries not mentioned in sale certificate— 
Estate described by name — Purchaser takes 
estate as it stood at date of sale.)] 

Note 7 

1. (’14) AIR 1914 Gal 527 (528). 

[See (’69) 12 Suth W B 488 (484).] 

2. (’24) AIR 1924 Gal 881 (888). 

3. (’08) 12 Gal W N 1027 (1028). 

4. (’18) 18 Ind Gas 725 (726) (Gal). 

5. (’22) AIR 1922 Mad 68 (64, 65). (Amendment 
without notice irregular and revisable.) 

(’75) 28 Suth W R 801 (802). 

(’18) 20 Ind Gas 588 (590) (Gal). 

6. (’35) AIB 1985 Mad 420 (421). 
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contrary.^ This rule, however, does not apply to sales in invitum. The principle 
applicable to such sales is caveat emptor? What is sold in such sales is nothing but 
the rights title and interest of the judgment-debtor ; all that is guaranteed is that the 
purchaser shall have the right and interest whatever they may be of the judgment, 
debtor, and that the judgment-debtor shall not recover back the properties sold.^ The 
purchaser gets the property with all the risks and defects in the judgment-debtor’s 
title.^^ In the absence of fraud, he has no remedy of suit against the judgment-debtor 
or the decree-holder for any defect in the property sold. It is only in cases where the 
judgment-debtor is proved to have no saleable interest at all that the purchaser has 
got the remedy provided for in Buie 91, viz., to apply to set aside the sale.^ If the 
sale is set aside ho would be entitled to a refund of the purchase-money under Buie 93. 
The purchaser gets the property subject to the same restrictions and equities to which 
the judgment-debtor himself was subject.® Thus, if the property is subject to any valid 


Note 8 

1 . See Section 66 of the Transfer of Property 
Act, 1882. 

2. (’74) 6 N W P It 0 R 168 (169). 

(’66) 4 Bom H G R 114 (117, 118). 

(’69 12 Suth W R 8 (10) (FB). 

(’69) 12 Suth W R 41 (44). 

(’68) 9 Suth W R 656 (557). 

’70) 15 Suth W R 196m. 

’10) 7 Ind Cas 409 (411) : 33 All 45. 

3. {»78) 3 Cal 806 (816) : 5 Ind App 116 (PC). 

(’80) 2 All 828 (829). 

(’80) 2 All 780 (788). 

(’91) 13 All 28 (61). 

(’87) 9 All 186 (188, 139), ' 

(’76) 1 AU 236 (287, 288, 289, 240) (PB). 

(’67 2 Agra 125 (126). 

(’68) 3 Agra 171 (174). 

(’91) 16 Bom 197 (199). 

(’67) 18 Suth W R 65 (57). 

(’75) 12 Bom H 0 R 15 (16). 

(’09) 13 Cal W N 270 (272, 278), 

(’28) AIR 1928 Cal 166 (168). 

(’76) 24 Suth W R 109 (109). 

(’72) 17 Suth W R 611 (512). 

(*68) 9 Suth W R 118 (119). 

(1865) 3 Suth W R 65 (65). 

(’17) AIR 1917 Nag 195 (196) : 13 Nag L R 168. 
(’13) 21 Ind Caa 262 (264) (Oudh). (Sale in exe- 
cution of joint and several decree.) 

(’ll) 12 Ind Cas 881 (832) (Low Bur). 

(’79) 4 Cal 142 (156) (FB). (A, a Mahomedan, 
mortgaged his property — Death of A — Decree 
upon mortgage against some of A’s heirs — The 
interest of other heirs does not pass in execution 
sale.) 

(’82) 11 Cal L Rep 268 (272). (4 Cal 142 (FB) 
followed.) 

(’76) 2 Gal 896 (898). (Sale in execution of decree 
against some heirs of deceased Mahomedan — 
Interest of other heirs does not pass.) 

(’96) 20 Bom 888 (346). (Where other heirs are 
also liable for the deH of the deceased Maho- 
medan, they will be bound even though were not 
parties to the suit.) 

(’88) 12 Bom 101 (108). (Remark given under 20 
Bom 888 above is also applicable to this oase.) 
(’80) AIR 1980 Lah 987 (941). 


(’36) 38 Pun L R 539 (541). 

(’37) AIR 1937 Lah 29 (32). (Where by a formal 
order of the Court certain portion of the property 
is released from execution, the judgment-debtor 
ceases to ha the judgment-debtor in respect of 
such and therefore the auction -purchaser cannot 
resist the claim of the judgment-debtor in res- 
pect of such portion.) 

\,8ee (’89) 12 Mad 90 (91). 

[See also (»36) AIR 1936 Pat 200 (207) : 14 Pat 
518. (Certidcate sale — Only right, title and 
interest of judgment-debtor is sold.) 

4 . (’01) 23 All 855 (357). 

(*33) AIR 1933 Mad 293 (294) ; 56 Mad 646. 

(’69 6 Bom H 0 R 258 (262). 

(’01) 28 Cal 235 (237). 

(’37) AIR 1937 Cal 129 (138) : ILR (1987) 1 Cal 
208. (Notice to him of encumbrances and charges, 
legal and equitable, is not necessary to make them 
binding on him.) 

[See also (’36) AIR 1936 Cal 703 (706).] 

5 . (’06) 27 All 637 (539). 

(’78) 2 All 828 (829, 830). 

(’02) 29 Cal 870 (374). (Misdescription of area of 
property sold resulting in deficiency in quantity 
of land — No compensation to the purchaser 
allowed.) 

(’02) 29 Cal 420 (424). (In this case the sale was 
not annulled but compensation was allowed.) 
(’96) 1 Cal W N 106 (109). (R^istrar’s sale— Com- 
pensation awarded for deficiency.) 

(’24) AIR 1924 Cal 172 (172). (Suit by auction- 
purchaser for refund of purchase-money on 
ground that judgment-debtor had no saleable 
interest is not maintainable.) 

(1900) 27 Cal 264 (267). 

(’94) 17 Mad 228 (230, 231). 

(’20) AIR 1920 Mad 316 (817, 818) : 43 Mad 809. 

6. (’81) 8 All 433 (435). 

(’83) AIR 1933 Cal 506 (607, 508). (Lea8e--Stipu- 
lation to pay chouth to lessor in case of transfer 
and that transfer would otherwise be invalid is 
valid — Such restrictive covenant runs with land 
— Right of treating transferee as trespasser enures 
not only to lessor but also to purchaser in rent 
execution sale.) 

(’81) 8 All 12 (14). 

(’68) 8 Agra 194 (196). 
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enoumbranoe, the parohaser gets it subject to the same/ although, if the encumbrance 
turns out to be invalid, the benefit of it goes exclusively to the purchaser.^ Similarly, 
if the property is subject to a lease or liable for arrears of revenue, the purchaser is also 
bound by the same.* So also where any plea of limitation could have been successfully 
urged against the judgment-debtor, it can also be availed of against the purchaser.^* 
If the jndgment.debtor had sold the property benami in the name of his wife and she 
as ostensible owner mortgaged it to a third person, the subsequent purchaser in court- 
sale cannot acquire any superior right to that of the mortgagee.'* But a mere omission 
on the part of the judgment-debtor to take an objection as to want of jurisdiction to 
execute the decree in another execution proceeding against him will not operate as an 
estoppel so as to defeat the rights of the purchaser.'* The court-sale would also be 
affected by lia pendens if the sale is held during the pendency of a suit relating to the 
same property.'* 

The words “right, title and interest of the judgment-debtor” are ambiguous 
words and, in order to determine what passes to the purchaser at a court-sale, regard 
must be had to the circumstances under which the suit was brought and the true 
meaning of the decree under which the sale took place.'* In the absence of any 
limitation, they mean all the interest which the judgment-debtor could have honestly 
disposed of in the property.'* The question to be decided in each case is, as pointed out 


(’36) AIR 1925 Gal 485 (494). 

(’31) AIR 1921 Oal 199 (201) : 48 Oal 93. 

’24) AIR 1924 Cal 881 (886). 

’83) 9 Gal 265 (270) : 9 Ind App 147 (PC). 

(’78) 1 Cal li Bep 296 (318). 

(’2^ AIR 1932 Gal 87 (91) : 49 Oal 948. 

(’84 18 Cal 188 (198). 

(’76) 1 Cal 887 (858). 

(’68) 9 Both W B 521 (531). 

(’74) 11 Bom H C R 193 (194). 

(’87) AIR 1937 Lah 98 (98). 

7 . (’15) AIR 1915 All 201 (203). 

(’16) Ant 1916 Bom 61 (63) : 41 Bom 357. 

(’81) 6 Bom 495 (497). 

(’75) 1 Bom 581 (585). 

(’08) 35 Cal 877 (886, 886). 

(’98) 3 Cal W N 828 (825). 

(’84) 10 Cal 567 (671). 

(’26) AIR 1926 Cal 859 (860). 

(’74) 21 Suth W B 270 (271). 

(’68) 10 Suth W B 384 (884). 

’68) 9 Suth W R 348 (246, 246). 

’93) 16 Mad 201 (211, 218). (Statement in sale 
certificate that purchase is subject to charge — 
Not conclusive evidence against purchaser.) 

(’26) AIR 1936 Nag 446 (447). 

(’24) AIR 1924 Nag 111 (111). 

(’ll) 8 All L Jour 407 (408). (Purchaser can 
plead that interest is unconsMonable.) 

(’12) 16 Oudh Cas 211 (218, 219). 

(’27) AIR 1927 Rang 882 (888). 

[Sea (’83) AIR 1982 Lah 56 (57). 

(’86) AIR 1986 Bang 19 (20). (Property not sold 
subject to mortgage — Auetion-poiehaser can 
dis^te its validity. See Notes to O. 21 B. 62 
for full discussion of this point.)] 

8 . (’09) 81 All 688 (689) : 36 Ind App 208 (P 0). 
(’09) 1 Ind Oas 106 (108) : 88 Bom 811. 

(’87) Ant 1987 Oudh 160 (164) : 19 Luck 640. 
(Where property has been sold subject to amort- 


gage which after completion of the sale is declared 
invalid, the purchaser is entitled to have the 
property exonerated from the mortgage liability.) 
[See (’28) AIR 1923 Nag 219 (221).] 

9 . (’81) 6 Cal .889 (891). 

(’68) 10 Suth W B 326 (325). 

(’64) 1864 Suth W R 207 (207). 

[See aleo (’04) 81 Cal 880 (383).] 

10. (’86) 6 Bom M C B 320 (228). 

11. (’95) 22 Cal 909 (919) : 22 Ind App 129 (PC). 

12. (’20) AIR 1920 Mad 506 (508) : 43 Mad 135. 

13. (’88) 15 Cal 766 (761) : 15 Ind App 97 (P 0). 
(’09) 10 Cal L Jour 690 (592). 

(’05) 3 Cal L Jour 202 (214, 315). 

(1900) 28 Cal 28 (27). 

(’99) 26 Cal 966 (970). 

(’88) 16 Cal 94 (99). 

(’86) 12 Gal 299 (801, 302). 

(’79) 4 Cal 789 (792). 

ra 9 Cal L Jour 96 (98, 103). 

I 26 Mad 280 (286). 

(’16) AIR 1916 Oudh 232 (283): 18 Oudh Oas 369. 

14 . (’02) 29 Cal 818 (819). 

(’89) 16 Bom 18 (18, 19). 

(’27) AIB 1927 Lah 686 (687). (Purchaser not 
bound to look behind the decree.) 

(’74) 32 Suth W R 66 (69): 1 Ind App 821 (PC). (Do). 
(’87) 14 Cal 18 (25) : 18 Ind App 106 (P 0). (Oo.) 

IS. (’81) 6 Bom 198 (202) (F B). 

(’81) 6 Bom 490 (498). 

(’80) 6 Bom 14 (19, 20). 

(’17) AIR 1917 Cal 19 (20). 

(’18) Ant 1918 Oal 938 (926). 

(’76) 24 Both W B 268 (364). 

(’18) 12 Ind Oas 444 (446) : 86 Mad 194. 

(1868) Marsh 647. 

(’74) 32 Suth W B 209 (209). 

(’90) 18 Mad 15 (16). (Bi^t togrowingotopsalao 
passes.) 
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by the Judicial Committee, “what did the Court intend to sell and what did the 
purchaser understand that he bought"^ and this is a mixed question of law and fact 
in each case.*’ 

Where a right to receive royalty is attached and sold, only the right to the 
money which has already become doe on the date of the sale, is sold, as money which 
has not become due is not an existing debt.^^ 

• Sale in execution of mortgage decree. — In the case of a sale in execution of a 
mortgage decree, the purchaser acquires the interest of the mortgagor and the mortgagee 
as on the date of the mortgage,^^ whereas in a sale in execution of a simple money 
decree, the purchaser gets the interest of the judgment-debtor as it stood on the date 
of the attachment freed from all subsequent private alienations.^ See also Note 56 to 
Section 11. 

Sale in execution of decree against member of Hindu family. — In a sale in 
execution of a decree against an undivided member of a joint Hindu family the 
purchaser buys only an uncertain and fluctuating interest with the right of converting 


<’74) 22 Sttth W B 622 (522). (Bight to oasoment 
also passes.) 

(’70) 2 N W P IIGB251(262). (Trees on the land 
not severed also pass.) 

(’72) 18 Snth W B 32(39). (Bight of decree-holder 
to question validity of any transaction does not 
pass to the purchaser.) 

<’18) AIB 1918 Nag 72 (73) : IS Nag LB 48. (Do.) 
(’96) 20 Bom 534 (536). (Sale in execution of 
decree against minor represented by guardian.) 
(’87) 14 Cal 754 (767). 

Sales in execution of rent decree ; 

(’78) 3 Cal L Bep 661 (566, 668) : 6 Ind App 47 
(PC). 

(’28) AIB 1928 Cal 880 (880) ; 66 Cal 173. 

(’25) AIB 1925 Cal 1247 (1247). 

(’22) AIB 1922 Cal 544 (648). 

(’10) 37 Cal 823 (829). 

(1900) 27 Cal 645 (549). 

(’98) 2 Cal W N 251 (253, 254). 

(’99) 26 Cal 677 (690, 691, 699). 

(’79) 4 Cal 814 (815). 

(’87) 9 All 136 (139). 

(’23 AIB 1923 Pat 592 (595). 
ri6) AIB 1918 Pat 412 (412). 

Revenue sales : 

(’12) 16 Ind Cas 210 (212) : 40 Cal 89 ; 39 Ind App 
228 (P C). 

(’96) 20 Bom 492 (494). 

(’26) AIB 1926 Cal 97 (98) : 52 Cal 862. 

(’09) 13 Cal W N 760 (762). 

(’12) 16 Cal W N 361 (352, 354). 

(’24) AIB 1924 Pat 213 (226) : 2 Pat 839. 

(’(p 0)3 Buth W B 306 (308, 309) ; 2 Ind App 131 

Sale of a samindari : 

(’89) 12 Mad 142 (147) : 16 Ind App 1 (P C). 

(’85) 1886 AM W N 801 (801). 

(’02) 24 All 218 (224). 

(’18) AIB 1918 All 49 (49) : 41 All 45 (47). 

(’82) 4 All 881 (882). 

(’16) AIB 1916 All 408 (409) ; 88 All 69. 

(’12) 12 Mad L 'Hm 671 (679) ; 86 Mad 825. 

Sale of an impartible samindari ; 

(’88) 6 Msd 1 (16, 18) : 9 Ind App 128 (P 0). 


’86) 9 Mad 188 (197, 200). 

*99) 22 Mad 110 (112). 

(’90) 13 Mad 480 (483, 484). 

(’97) 21 Bom 639 (543). 

16 . (87) 10 Mad 241 (248, 251) : 14 Ind App 84 (PC). 
(’28) AIB 1928 Nag 333 (834). 

[See also (1900) 27 Cal 407 (413) : 27 Ind App 33 
(PC). 

(’74) 22 Suth W B 408 (408).] 

17 . (’18) 86 Mad 825 (339). 

(’15) AIB 1915 Mad 208 (208) ; 37 Mad 22. 

(’14) AIB 1914 Cal 305 (806). 

18 . (’36) AIB 1936 Pat 672 (577). 

19 . (’98) 22 Bom 946 (948). 

(’80) 5 Bom 8 (12, 18). 

(’86) 10 Bom 224 (226). 

(’80) 5 Bom 2 (5). 

(’80) 6 Bom 614 (618). 

’77) 2 Bom 670 (672). 

’77) 2 Bom 662 (665). 

(’95) 18 All 31 (33). 

(’80) 8 All 647 (650, 651, 652) (F B). 

(’ll) 9 Ind Cas 840 (841) (Cal). (In this case the 
mortgagee himself was the purchaser.) 

’27) AIB 1927 Cal 859 (364). 

’67) 7 Buth W B 67 (67). 

(’82) 4 Mad 73 (86, 87) (F B). 

(’28) AIB 1923 Mad 160 (163). 

(’18) 16 Oudh Cas 148 (164). 

(’28) AIB 1928 Pat 871 (878) : 2 Pat 277. (Mort- 
gagee-auction-purchaser stands in the same posi- 
tion as mortgagor as against strangers.) 

(’89) 16 Cal 682 (692) : 16 Ind App 107 (P C). 
(Mortgagee purchasing with leave of Court is 
not a trustee for the mortgagor.) 

[See (’92) 1892 Bom P J 846 (347). 

(’95) 18 Mad 153 (157). (Mortgagee purchasing 
with leave of Court is not a trustee for the 
mortgagor.)] 

20 . (’81) 7 Cal 107 (118) : 8 Ind App 65 (PC). 
(’70) 2 N W P H C B 88 (40, 41). 

(’82) 4 Mod 1 (65). 

(’96) 19 Bom 276 (282, 285). 

(’66) 6 Suth W B 228 (224, 225). 

(’68) 8 Agra 15 (15). 
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it at any moment after the purohase, by partition into definite property.*^ U the 
purchaser buys certain specific properties as belonging to the share of the judgment, 
debtor, and in a subsequent partition between the members of the family some of the 
items purchased are allotted to the share of the other members, the purchaser cannot 
compel the judgment-debtor to give him other properties which the judgment-debtor 
got in substitution. The reason is that in sale in invitum there is no privity of 
contract between the judgment-debtor and the purchaser; there being no act or 
representation on the part of the former, he is not hound by any rule of estoppel.** 
If the judgment-debtor is the manager of the undivided family and if he is sued 
substantially in his capacity as manager, the sale of the right, title and interest of the 
judgment-debtor will pass the entire interest of all the members of the family, provided 
the debt in respect of which the decree is obtained was incurred for a legal necessity 
or for the benefit of the family P In a joint Hindu family, the father has a disposing 
power over the ancestral family property to pay off his antecedent debts not tainted 
with illegality or immorality. If, therefore, a decree is obtained against a Hindu 
father in respect of a debt which is neither illegal nor immoral, and his right, title and 
interest is sold in execution vnthont any limitation, the sale has the same effect as a 
private conveyance by the father and the purchaser gets the entire interest in the 
family property including that of the sons.** “All the sons can claim is that, not 


[See (’17) AIR 1917 Cal 3 (4): 45 Cal 294. (Sale 
in oxecntion of rent decree.) 

21. (’78) 8 Cal 198 (209) : 4 Ind App 247 (PC). 
(’91) 14 Mad 408 (418) (FB). 

(’84) 10 Cal 626 (635, 686) : 11 Ind App 26 (PC). 
(’74) 11 Bom H 0 B 76 (80, 82, 88). 

(’74) 11 Bom U 0 R 72 (73, 74). 

(’84) 10 Cal 244 (346). 

(’16) AIR 1916 All 111 (112) ; 37 All 120 (123). 
[5ee (’16) AIR 1916 Mad 480 (481, 432).] 

22. (’20) AIR 1920 Mad 816 (818) : 48 Mad 809. 
(’86) 9 Bom 285 (288). 

[Sm however (’88) AIR 1983 Lah 258 (266): 14 
Lah 22. (Partition subeequent to mortgage 
does not affect mortgagee’s rights.)} 

23. (’02) 29 Cal 588 (686, 587). 

(’88) AIR 1938 Lah 648 (643). (Personal property 
of minor coparcener not liable.) 

(’33) AIR 1983 Ondh 102 (104). 

(’64) 10 Cal 1 (7, 8). 

(’93) 20 Cal 468 (468). 

(’84) 10 Cal 996 (1001, 1002). 

(’88) 13 Cal L Rep 96 (101). 

(’90) 14 Bom 597 (602, 604). 

(’81) 8 All 448 (458, 466) (FB). 

(’06) 38 All 183 (188, 184). 

(’82) 4 All 486 (490, 491). 

(’ll) 33 All 7 (18, 14) 

(’99) 28 Bom 872 (874, 876). 

(’94) 18 Bom 147 (161). 

(’88) 21 Bom 616 (619). 

(’67) 11 Bom 861 (366). 

(’91) 16 Bom 298 (296). 

(’86) 8 Mad 888 (898). 

(’88) 16 Cal 70 (81, 82) : 14 Ind App 187 ; 

Pun Be No. 1 (PC). 

See however the follow^ eases : 

(’87) 11 Bom 700 (702). 

(’88) 7 Bom 91 (94, 96). 

(’89) 13 Mad 826 (839, 880). 


’82) 6 Mad 126 (126, 129) (FB). 

’84) 6 All 862 (866). 

(’84) 7 Mad 186 (188): (Seems to be of doubtful 
authority in view of 16 Cal 70 (PC).) 

(’83) 6 Mad 12 (14). 

Decree against kamavan in a Malabar tar- 

wad : 

(’87) 10 Mad 857 (861). (Decree passed against a 
person not in his capacity of karnavan — Pro- 
perty of tarwad does not pass.) 

(’82) 6 Mad 301 (207). 

(’96) 18 Mad 461 (468). (Tarwad property— Parti- 
tion of tarwad— Decree against karnavan on 
tarwad debt incurred before mrtition — Execu- 
tion of decree after partition!) 

[Sm also (’88) AIR 1988 Lah 494 (496).] 

[But see (’85) 11 Cal 293 (296). (It is submitted 
that this decision should be taken as overruled 
impliedly by 16 Cal 70 (PC).] 

24. (’27) AIR 1927 Mad 811 (814). 

(’88) 11 Mad 64 (76) : 12 Ind Jour 16. 

(’86) 9 Mod 424 (428, 429). 

(’82) 6 Mad 251 (263). 

(’82) 5 Mad 61 (68). 

(’06) 29 Mad 300 (204) (FB). (Sale binding on 
sons only if debt is ante^ent one.) 

(’90) 18 Mad 47 (61). 

(’99) 32 Mad 872 (876). 

(’78) 1 Mad 868 (869, 870) (FB). (The sale in exe- 
cution was limited to the right, title and interest 
of the father — The whole of joint property did 
not pass.) 

(1900) 26 All 214 (226, 228) (FB). 

(’ll) 88 All 486 (489, 440). 

i ’92) 14 All 190 (192). 

’93) 14 All 179 (183) (FB). 

’86) 8 AU 206 (318). 

’8l) 8 All 72 (74). 

(’76) 7 N W P H 0 B 110 (113, 118). 
(’ll)8AllLJonc932(924). 
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being parties to the sale or execution proceedings, they ought not to be barred from 

trying the fact or the nature of the debt in a suit of their own If the fact be 

that the purchaser has bargained and paid for the entirety, he may clearly defend his 
title to it upon any ground which would have justified a sale if the sons had been 
brought in to oppose the execution proceedings/’^® There are only two cases in which 
the sons’ interests do not pass in a sale in execution of a decree against the father — 

(1) when the father’s interest in the property is alone sold excluding that 

of the sons, and 

(2) when the debt is proved to be not binding on thom.^ 

As to what are antecedent debts and as to how far a decree against a father 
can be executed against the sons, see the undermentioned cases.^^ 

Sale in execution of decree against Hindu limited owner, — In order to 
determine the interest that passes to a purchaser in execution of a decree against a 
limited owner such as a Hindu widowt the test to be applied is whether the suit in 
respect of which the sale was directed was brought against the widow upon a cause of 
action personal to herself or one which affected the whole inheritance of the property 
in suit.^® Where it appears that the decree against the widow is in respect of the 


(’99) 1899 All W N 27 (28) : 21 All 193. (Sons 
impeaching sale on mortgage must prove that 
mortgagee had notice of their interest in joint 
family property.) 

(’81) 3 All 294 (297). (Suit against father on 
hypothecation bond— In execution father’s rights 
and interest only sold — Held that such interest 
only passed.) 

(’04) 28 Bom 383 (390). 

(’88) 12 Bom 431 (435). 

(’91) 16 Bom 87 (88, 89). (Money decree against 
father — In the absence of an intention to sell in 
execution entire family property, only interest of 
father passes.) 

(’87) 11 Bom 42 (44). 

(’84) 8 Bom 489 (491, 492). (Money decree against 
father — Only the right, title and interest passes 
to the purchaser.) 

(’84) 6 Bom 481 (486, 487). 

(’90) 17 Cal 684 (688, 589) ; 17 Ind App 11 (PC). 
(Sale of joint family estate in execution of 
decree against the father upon debts contracted 
by him — Whether the whole of family estate 
passes at execution sale is a question of fact.) 
(’83) 9 Cal 495 (604). 

(’82) 8 Cal 898 (907). 

(’83) 9 Cal 889 (893, 394). 

(’82 11 Cal L Rep 268 (264). 

(’98) 20 Cal 328 (337, 348). 

(’80) 6 Cal 855 (868) (FB). 

(’80) 6 Cal 845 (858). 

(’82) 9 Cal L Bep 850 (352). 

(’81) 7 Cal LBep 218(220). (Money decree against 
father — Only the right, title and interest of father 

J^OfSSOS ^ 

(’%) 6 ^ 425 (485, 486). 

(*76) 25 Sath W B 421 (424) ; 2 Cal 218. 

’76) 25 Buth W B 148 (149). 

’19) AIB 1919 Pat 422 (428) : 4 Pat L Jour 809. 
(Dwtee against fiitber bas^ on his liability as 
surety for a stranger’s crime— In execution sole 
father’s interest only passes.) ' 


[See (’88) 12 Bom 691 (694).] 

25 . (’85) 18 Cal 21 (36, 87) : 13 Ind App 1 (PC). 
(’80) 5 Cal 148 (173, 174) : 6 Ind App 88 (PC). 
(’20) AIB 1920 All 310 (311) ; 42 All 58 (60). 

(’88) 12 Bom 625 (631, 632). 

(’83) 12 Cal h Bop 104 (113, 118). 

(’83) 9 Cal 508 (510). 

(’80) 6 Cal L Bep 36 (40). 

(’8l) 6 Cal 135 (140, 141). 

(’86) 9 Mad 843 (851, 858) (FB). 

(’82) 4 Mad 96 (97, 98) (FB). 

(’90) 12 All 99 (104). (The onus is upon the sons 
to show that the debt is not binding.) 

(’88) 16 Cal 717 (724) : 15 Ind App 99 (PC). (Do.) 
(’90) 14 Bom 320 (326). (Do.) 

26 . (’16) AIB 1916 PC 220 (221): 44 Ind App 1 : 
44 Cal 524 (PC). 

(1900) 24 Bom 348 (844). 

(’87) 9 All 672 (679, 681). 

(’97) 24 Cal 672 (675, 676). 

(’63) 6 Mad 155 (158). 

(’87) 14 Cal 672 (679, 680) : 14 Ind App 77 (PC). 
(Held, father’s interest alone sold.) 

27 . (’83) AIB 1983 All 235 (238) : 55 All 283. 
(Nature of debt.) 

(’82) AIB 1982 Bom 522 (523). 

(’32) AIB 1932 Bom 483 (483). (Decree against 
fother can bo executed against sons.) 

(’82) AIB 1982 Bom 488 (439). (Antecedent 
debts.) 

(’34) AIB 1934 Cal 118 (119). (The sons however 
should bo given an opportunity to show that 
the debt was inonrred for an immoral purpose so 
as not to bind the sons.) 

(’82) 188 Ind Cas 168 (169) ((Nag). 

(’88) AIB 1988 Oudh 102 (104). (Antecedent 
debts.) 

(’82) AIB 1982 Pat 12 (14). (Pious duty to dis- 
charge all debts of father is limited to the 
extent of assets in his hands.) 

28 . (’84) AIB 1934 Cal 162 (164, 165, 169) : 60 
Cal 1286. 


0.aiR.9l 

Notes 



2336 


OEBTmOAIE TO PUBOHASEB • 


aaiJUM inheritanoe and binda the reversionary heirs, the porohaser of her right, title and 
HotN8-9 interest takes the estate absolutely. No inference can be drawn from the circumstance 
that the certificate describes the property sold as the right, title and interest of the 
widow.^ The matters for consideration in such oases are, as pointed out by Sir Lawrence 
Jenkins, G. J. : 

(1) What property could have been brought to sale in properly constituted suit. 

(2) What property was actually intended to be sold and bought. 

(3) Has there been such an error in the constitution of the suit or the conduct 
of the proceedings, that effect cannot be properly given to the intention, or to state it 
conversely, has there been a substantial representation of those interested in the 
property intended to be sold and bought.^^ 

Where there is record available other than the judgment and the sale certificate 
to show whether the limited owner represented the inheritance or not, the nature of 
the debt will determine what passed at the sale.^^ 

9. Yarianoe between pvoolamation of sale and sale oertifloate. — When 
there is a variance between the description of the property as given in the proclamation 
of sale and as given in the sale certificate, the description in the former should be taken 
as conclusive and correct.^ The description in the sale proclamation follows the 
description of the property attached and, as pointed out by the Judicial Committee, 
what is sold in a judicial sale is the property described in the schedule to the order 
of attachment.’*^ 

A obtains a decree against five brothers and take^ out execution against them 
all.* The proclamation of sale describes that the interests of all the brothers are to be 
sold. B purchases in court auction. But the order of confirmation of sale as well as the 
sale certificate by mistake mentioned only the share of the eldest brother as being 


[See also ('32) AIR 1982 Mad 185 (185).] 

29. ('09) 1 Ind Gas 62 (65) (Cal). 

(’81) 7 Cal 357 (366). 

^95) 22 Gal 974 (981). 

(’86) 11 Cal 45 (61). 

('84) 10 Gal 985 (991) : 11 Ind App 66 (PC). 

(’71) 7 Beng L R 218 (216) : 16 Suth W R 49. 
(II the debt by widow was incurred for legal 
necessity it would bind the reversioner.) 

(1862) 1862 Suth W R 119 (121) (FB). 

(’78) 20 Suth W R 30 (81). 

(’75) 24 Suth W R 8 (4). (Decree declaring sale 
of widow's interest only — Reversioners not 
affected.) 

(’75) 24 Suth W R 806 (808) : 1 Gal 138 : 2 Ind 
App 275 (PC). 

('79) 8 Gal L Rep 530 (582, 588). (Decree against 
widow personally.) 

(’72) 17 Suth W R 459 (461) (PC). 

(*26) AIR 1926 All 715 (718) : 48 All 687. (Decree 
against widow personally.) 

(’92) 16 Bom 238 (287). (Do.) 

(’94) 17 Mad 208 (209). (Do.) 

'll) 84 Mad 188 (204, 205). 

’08) 80 Gal 550 (555) : 80 Ind App 81 (PC). 
(Decree against daughter — Held only limited 
interest passed.) 

[See (’76) 25 Suth W R 285 (289, 290) : 1 Gal 
226: 8 Ind App 7 (PC). (Decree against widows 
of undivided member of Hindu family for debts 


incurred for personal benefit of such member — 
Surviving member can recover the interest sold 
in execution of such decree from auction- 
purchaser.) 

(’96) 28 Gal 874 (888, 889). 

[See also (’98) 17 Bom 898 (899, 400). (Widow's 
right of residence vanishes.) 

(’89) 12 Mad 260 (265, 267, 272) (FB). (Decree 
obtained against the co-parceners on a debt 
binding upon the joint family — Such a debt 
is binding on the widowed mother of the 
coparceners, therefore where the house is sold 
in execution of such decree her right of 
residence vanishes.) 

[But see (’84) AIR 1984 Cal 162 (169) : 60 Gal 
1286. (Property of so and so as widow sold 
means, sale of only limited interest.) 

(’74) 8 Mad H 0 R 186 (188). (Widow held not 
to be her husband’s representative.)] 

30 . (1900) 24 Bom 185 (14§, 147). 

31 . (’82) AIR 1982 Mad 28 (81). 

Note 9 

1 . (’78) 1 Gal L Rep 460 (468). 

(’25) AIR 1925 Pat 615 (616) : 4 Pat 760. 

[See also (’28) AIR 1928 Pat 80 (81).] 

2. (’18) 21Ind0as 986(987,988) : 41 Gal 690(P0). 

(’88) AIR 1988 Mad 282 (288). (Property not 

included in proclamation of sale but included in 
sale certificate -^Purchaser does not get title to 
such property.) 
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purchased. In such a case, it has been hold that the entire interest of all the brothers 
as described in the sale proclamation nevertheless passes to 

10. Effect of nev interpretation of law on sale. — The rights of the parties 
in an execution sale are fixed with reference to the state of the law ctt the time of sale 
and any subseQuent interpretation of the law will not operate so as to affect the result 
of that sale.^ In Abdul Aziz v. Appayusami? a purchase was made in court-auction, 
of the right, title and interest of a zamindar in an impartible zamindari. By the law 
as it stood at the time of the sale, the zamindar took only a life estate. But subsequent 
to the sale, the law was changed by the Judicial Committee holding that the zamindar 
took an absolute estate. Taking advantage of the subsequent change in the interpretation 
of the law the purchaser contended that the entire absolute estate passed to him under 
the court-sale. The Judicial Committee negatived this contention holding that : The 
reversal of the previously accepted interpretation of the law does not displace its 
application to the construction of the contracts contained in the certificate of sale under 
consideration" and that the **partio 9 must be taken to be bound by the law as it was 
at the time understood." 

11. Effect of oertifloate of sale. — The irregularities if any in the execution 
proceedings are cured by the certificate of sale.^ The purchaser's title becomes complete 
on the issue of the certificate and he is entitled to apply for possession of the property.^ 


12. Certificate if operates as res judicata. — A sale certificate does not 
operate as res judicata inasmuch as there cannot be said to have been any litigation 
as to the title of the property purchased. But persons who are parties to the suit under 
which the sale took place or their representatives-in-interest cannot, by virtue of 
Section 47, question the title of the purchaser.^ The rights of third parties are, however, 
not affected by the court-sale.^ 

13. Limitation. — The provisions of the Limitation Act do not -apply to an 
application for the issue of a sale certificate. Tlie reason is that there is no duty 
imposed on the purchaser to apply for the certificate. The Court is bound as a matter 
of course to grant the certificate on the sale becoming absolute, and its function in 
granting the certificate is ministerial and not judicial.^ 

14. Registration of sale certificate. — Under Section 17, clause (12) of the 
Registration Act a certificate of sale is not compulsorily registrable.^ Under Section 89, 


3. (*08) 27 Bom 834 (339, 341). 

Note 10 

1. (’18) AIR 1918 Pat 73 (76): 2 Pat L Jour 725. 

2. (’03) 27 Mad 131 (142, 143); 31 Ind App 1(PC). 

Note 11 

1. (’82) 5 All 142 (157) ; 9 Ind App 182 (PC). 

[See also (’81) 7 Cal 91 (95. 96). 

(’85) 11 Cal 376 (378)]. 

2. (’98) 17 Bom 228 (229). 

(’79) 8 Bom 433 (486). 

(’02) 24 All 475 (476). 

[See (’93) 17 Bom 718 (721). 

(’82) AIR 1982 Rang 11 (12) : 9 Rang 565.] 

Note 12 

1. (’29) AIR 1929 Cal 874(379): 57 Cal 408 (FB). 
(’88) 12 Bom 589 (594). 

<’19) AIR 1919 Oudhld2(ld2): 21 Oudh Oas 400. 
<’19) AIR 1919 Pat 809 (810). (Purchaser not 
bound by statemenli in sale oeitl&oato a. to 
situation of property pnrohaaed.) 


(’10) AIB 1910 Pat 302 (36?). (Purchaser Buing 
for poBfleflsion — Defendant pleading that decreo 
was tainted by fraud— Onus is on the defendant.) 
2. (’10) 7 Ind Cas 409 (411) : 83 All 45. 

(■13) 20 Ind Cas 753 (754) (Cal). 

(’09) 1 Ind Cas 193 (194) (Mad). 

[S«« (’01) 28 Cal 139 (141, 142).] 

[See also (’16) AIR 1910 Cal 876 (879).] 

Note 13 


1. (’82) 4 Mad 172 (178). 

(’88) 1883 All W N 262 (262). 

(’82) 0 Bom 586 (587). 

[But tee (’80) 6 Bom 206 (207, 208).] 

Note 14 

I. (’88) 6 All 84 (85). 

(’74) 11 Bom H C B 218 (223). (Roveime sale.) 
(’88) 9 Cal 82 (87) (PB). 

(’03) 1903 Pun Be No. 9, pge 30. 

(’84)7 Mad 248 (252). (By registration of ^ti- 
ficate purchaser does not acquire priority aa 


30P0. 147. 


0.21 R.9f 
NoteB9Hli 
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0.21 R.M 
HotM 14-16 


0.21 R.94A 
(Rangoon) 


0.21 R.94B 
(Rangoon) 


0.ai R.98 


clause (2) of the same Act the Court should send a copy of the sale certificate to the 
registering officer.* 

15. Coart-fee on application for sale oertifioate. — It has been held in the 
undermentioned cases^ that an application by the purchaser for the certificate need 
bear no court-fee stamp as the rule does not even require the application to be in 
v^riting. 

16. Appeal. — No appeal lies against an order amending or refusing to amend 
a sale certificate.^ In the undermentioned case* it was held that an order refusing to 
grant a certificate in favour of the decree-holder purchaser was not a matter coming 
under Section 47 and was not appealable. 


Local Amendment 

RANGOON 

The following shall be inserted as Rules 94A and 94B : 

“94 A. A copy of every sale certificate issued under Rule 94 shall be sent 
Copy of fialo certificate to forthwith to the Sub-Registrar within whose sub-district the* 
the Sub-Begifitrar. land sold or any part thereof is situate. 

94B. If in execution of a decree any interest in land is sold, the names and 
Certification of name addresses of the purchaser or purchasers and the interest 
and address of purchaser thereby acquired shall be certified to the Superintendent of 
to Superintendent of Land Land Records as soon as the sale has been confirmed under 
Rule 92 (1).” 


R. 95. [S. 318.] Where the immoveable property sold is in 
_ . _ . the occupancy of the judgment-debtor or of 

occupancy of judgment- somo porson on his boholf or of some person 
claiming under a title created by the judgment- 
debtor subsequently to the attachment of such property and a 
certificate in respect thereof has been granted under rule 94, the 
Court shall, on the application of the purchaser, order delivery to 
be made by putting such purchaser or any person whom he may 


against a mortgagee whose mortgage is option- 
ally registrable.)] 

(*84) 7 Mad 418 (419). (Do.) 

The following cases under the old and repealed 
liegistration Act are no longer law : 

(*70) 6 MadHC R App 39 (40). (Proceedings, 18th 
November 1871). 

(’70) 7 Bom II 0 R A 0 136 (187). 

(’81) 8 Mad 87 (41) (FB). 

(’73) 10 Bom H 0 R 485 (489). 

(’80) 2 All 892 (893). 

[See also (’68) 5 All 568 (578).] 

2. (’82) 1882 All W N 51 (51). 

(’08) 1908 Pun Be No. 142, page 662. 

Note 15 

1. (’89) 18 Bom 670 (671). 

As Jot the stamp reguisUe for the certificate 
see the following cases : 

(’80) AIR 1980 Bom 892 (898) (FB). (Purchaser 


to bear stamp expenses.) 

(’84) 10 Gal 92 (96) : 18 Gal L Rep 164. 

(’98) 15 All 107 (108). (Property sold subject to 
mortgage— Sale certificate should be stamped 
according to the amount of purchase money.) 
(’91) 16 Bom 582 (585). (Court sale subject to 
mortgage— Stamp upon certificate should cover 
amount for which property was sold and amount 
of mortgage.) 

(’86) 10 Bom 68 (69). (Property in eighteen lota 
sold to different persons subject to mortgage— 
Whole amount of principal mortgage debt plna 
the price is to form consideration for calculating 
stamp duty.) 

Note 16 

1. (’97) 20 Mad 487 (489), 

(’01) 28 All 476 (478). 

(’99) 26 Gal 529 (580, 631). 

2. (*08) 7 Gal L Jour 486 (488). 
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appoint to receive delivery on his behalf in possession of the 
property, and, if need be, by removing any person who refuses to 
vacate the same. 


[1877, 8. 318; 1859, 8. 263. 8ee 8. 74 and 0. 21 E. 35. ] 

Synopsis 


1. delivery of poueuion to purchaser. I 

2. Purchase of undivided share. Soo Noto 4 , 

Bulo 96. 

3. Effect of formal possession on limita- 

tion. Soo Note 4, Bale 85. 

3a. ** Immoveable property.’* 

4. Successive applications for delivery of pos- I 

session. See Note 4, Buie 97. i 


5. Limitation for application. 

6. Application, if a step-in-aid of execu- 

tion. 

7. Separate suit for possession. Soo Note 8 

aud Note 19 to Section 47. 

8. Procedure under this Rule. 

9. Appeal. See Note ID to Section 47. 


Other Topics ( miscellaneous) 


"And a certificate of sale has been granted." See Note 1. 
"Nature of possession." See Note 1. 


i. DeliYory of poBsession to purohaser. — See Note 8, infra. 

The holder of a decree for possession of immovable property may obtain 
possession of the property under Rules 35 and 36. An auction-purchaser to whom a 
sale certificate has been granted under Rule 94 has to apply under this rule or under 
Rule 96 to obtain delivery of possession.' 

If the property is in the possession of the judgment-debtor, or of some person 
on his behalf, the purchaser is entitled to actual possession under this rule.^ If it is 
in the possession of tenants or other persons entitled to occupy the same, the purchaser 
is only entitled to symbolical possession under Rule 96. The Code thus prescribes two 
modes of delivery of possession based upon the nature of the property concerned. In 
respect of the same property there cannot be two modes of giving possession, one 
symbolical and the other actual.* 

Unless the delivery of possession through Court to the auction-purchaser is 
effected in one of the modes prescribed under Rules 95 and 96, no possession can be 
deemed to be given,* Therefore if a person is dispossessed otherwise than in due course 
of law as provided by these rules, he may institute a summary suit under Section 9 of 
the Specific Relief Act to recover possession.* 

But when once the amin puts the auction-purchasor in possession and the 
formalities of law are complied with, the delivery is complete,® and thereafter the 
possession of the judgment-debtor or any person becomes that of a trespasser.^ Therefore 
if the auction-purchaser is subsequently dispossessed, it will bo a cause of action for a 
regular suit, but no application under these rules is thereafter maintainable.® When a 


Order 21 Rule 95 — Note 1 

1. (*92) 15 Mad 203 (209). (Delivery of possession 
follows peremptorily from grant of sale certifi- 
cate.) 

(*17) AIB 1917 All 812 (312) : 89 All 460 (462). 

2. (*72) 17 Suth W B 80 (80). 

(’39) AIR 1939 Pat 161 (153). (In case of zamin- 
dari property or tank or mineral rights physical 
removal of judgment-debtor is not possible and 
mode of delivery in such cases is by proclaim- 
ing that decree-holder or auction-purchaser has 
keen put in possession— Such delivery is actual 
and not symbolical.) 

[See (’08) 6 Bom L B 977 (978).] 


3. (’32) AIR 1932 Pat 145 (147) : 11 Pat 65. 

[See also (’34) AIR 1984 Pat 119 (120). (Mode 

of delivery of possession does not depend on dis- 
cretion of Court but depends on nature of 
property.)] 

4. (’20) AIB 1920 Lab 80 (32). 

5. (’08) 12 Cal W N 694 (696). 

6 . (’66) 6 Suth W B Miso 108 (108). 

(’23) Am 1923 Mad 25 (26). 

7. (’22) Am 1922 Fat 197 (199). 

(>82) AIB 1982 Pat 146 (146) : 11 Fat 166. 
(Art 144, Limit. tion Act, applies to such cases.) 

8 . (’28) AIB 1923 Mad 26 (27). 

(’66) 6 Suth W B Miso 108 (108). 


0.21 B.95 
Motel 
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Of 21 Ri 98 purchaser is put in possession of a field with crops on it, he is entitled to such crops.’ 

NotMl~6 As to v^hether the judgment-debtor can file a suit \vhere a ^rong property is 

delivered to the auction-purchaser or should only apply under Section 47, see 
Section 47 Note 19. Buies 95 to 103 are applicable to proceedings under the Chota 
Nagpur Tenancy Act, VI of 1920. See Section 50. 

As to whether a question relating to the delivery of possession to the 
auction. purchaser or decree-holder falls under Section 47 of the Code, see Note 19 
to Section 47, ante. 

2. Purchase of undlYided shares — See Note 4 to Buie 96, infra. 

3. Effect of formal possession on limitation. — See Note 4 to Buie 35, ante. 

Sa. “ ImmoYeable property.’’ — It is only upon a sale of immovable property 
that delivery of possession of that property can be ordered under this rule. A 
usufructuary mortgage is not immovable property and a purchaser cannot proceed 
under this rule.^ 

4. Saocessive applications for delivery of possession. — See Note 4 to 
Buie 97, infra. 

5. Limitation for application. — The period of limitation for an application 
for delivery of possession by a purchaser of immovable property at a sale in execution 
of a decree is three years from the date when the sale becomes absolute : see Article 
180 of the Limitation Act.^ As to when the sale becomes ahsolute^ see 0. 21 B. 92, 
ante. Where the purchaser is a stranger ^ he is not bound to apply under this rule, and 
may institute a separate suit for possession of the property within twelve years from 
the date when the sale becomes absolute : see Article 138 of the Limitation Act, and the 
undermentioned cases.^ As to whether a decree-holder purchaser can also file a separate 
suit for possession, see Note 19 to Section 47, ante. 

An order for delivery of ix)sse88ion is not a decree for possession and therefore 
cannot be kept alive by periodical applications.® Where an application for delivery was 
made within three years of the date when the sale became absolute, but delivery was 
not effected by reason of laches on the part of the purchaser, a second application 
under this rule more than three years after confirmation of sale will be barred; 
Article 181 does not apply to such a case.* But if the delivery could not bo effected 
owing to causes beyond the control of the purchaser and the application had been 
“closed,” it has been held that the second application should be considered to be a 
revival of the first and consequently is not barred under Article 180.® 


(’97) 1 Cal W N 192 (194). 

(’28) AIR 1928 Lah 910 (911). 

9. (’86) AIR 1936 Oal 167 (158). (Ilo is entitled 
to cut the crop.) 

Note 3a 

1. (’32) AIR 1932 Mad 283 (284). 

Note 5 

1. (’08) 30 All 390 (892). 

(’88) AIR 1988 Oal 811 (811). 

(’32) AIR 1932 Cal 76 (76). 

(’12) 1912 Mad W N 1186 (1187). 

(’80) AIR 1980 Cal 86 (89) : 56 Oal 608. 

(’09) 6 Ind Oas 89 (90) (Cal). 

(’86) AIR 1935 Mad 808 (808) ; 68 Mad 898 (FB). 
[Bui see (’27) AIR 1927 Nag 294 (296).] 

The view that the period is toherechoned from 
the date of issue of the sale certificate adopted 


in the undermentioned cases under the Limita- 
tion Act of 1877 is now no longer law ; 

(’79) 8 Bom 488 (486). 

(’84) 8 Bom 267 (258). 

(’98) 17 Bom 228 (229). 

(’09) 82 Mad 186 (188). 

2. (’84) 6 All 76 (77). 

(’16) AIR 1916 Mad 1160 (1151). 

(’82) AIR 1982 Pat 146 (147) : 11 Pat 165. 
(Art. 188 applies only vrhete no possession is 
delivered by Court as contemplated by 0. 21, 
B. 96 or B. 96.) 

3. (’26) AIB 1926 Mad 886 (886). 

(’09) 82 Mad 186 (188). 

4. (’26) AIR 1926 Mad 886 (886). 

5. (’27) AIR 1927 Mad 891 (898). 

(’88) AIB 1988 Mad 746 (748). 
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6. Applioation, if a step-in-aid of execution. — Where the decree-holder 
himself purchases the property in execution, and applies under this rule for delivery 
of possession of the property, the question arises whether such an application is a 
step-in-aid of execution within the meaning of Article 182, clause (5) of the Limitation 
Act. That question depends again upon another (luestion, viz., whether the purchase 
by the decree-holder is pro ianto satisfaction of the decree. For, unless the decree is 
satisfied, a fresh application for execution will lie. It has been held by the High Courts 
of Allahabad and Patna that there is no difference between an application by decree- 
holder purchaser and by a third party purchaser, to obtain delivery of possession of 
the property purchased by him, and therefore such an application is not a step-in-aid 
of execution,^ the ground of the decisions being that execution comes to an end as 
soon as the property is sold, and the failure to obtain possession does not affect the 
satisfaction of the decree. But it has been hold by the High Courts of Calcutta,^ 
Bombay^ and Madras* that an application by a decree-holder purchaser under this 
rule is still an application in execution and therefore a step-in-aid of execution of the 
decree within the meaning of Article 182, the ground of those decisions being that 
until possession is secured to the decree-holder purchaser, the decree cannot be said to 
be satisfied. The same view has been taken in the Judicial Commissioner’s Court of 
Nagpur.^ 

7. Separate euit for pofieession. — See Note 8 below and Note 19 to 
Section 47, ante. 

8. Procedure under this Rule. — It is not obligatory on the purchaser to 
apply for delivery of possession under this rule ; it is open to him to obtain possession 
out of Court.* If he is a stranger purchaser, the remedies by way of an application 
under this rule, and by way of suit are concurrent.^ Ho may bring a suit for possession 
in the first instance,^ or may apply under this rule, and if unsuccessful* or if the 
summary remedy is barred** he may institute a regular suit for possession. If, liowever, 
the decree-holder himself is the purchaser, there is a conflict of decisions as to whether 
a suit for possession will lie : see Note 19 to Section 47 ante, and the undermentioned 
case.® See also Note 5 to Rule 97, infra. 


The jurisdiction of the Court to order delivery under this rule exists only if the 
property is in the occupancy of judgment-debtor, or of some person on bis behalf or of 
some person claiming under a title created subsequent to the attachment of such 


(’19) AIR 1919 Mad 1001(1004). (Per Oldfield, J.) 
[Sec also (’85) AIR 1985 Mad 808 (808) : 58 Mad 
898 (FB).] 

Note 6 

1. (’28) AIR 1928 All 868 (870) : 50 All 670. 
AIR 1919 All 890, Dissented from.) 

’28) AIR 1923 Fat 22 (22, 24) : 2 Pat 249. 

*08) 81 All 82 (97. 104, 107) (PB). (19 All 477. 
Dissented from.) 

[See also('n) AIR 1982 Pat 286 (287): 11 Pat 518.] 
[But aee (’19) AIR 1919 All 890 (890) : 41 All 
479. (Following 19 All 477 which is dissented 
from in 31 All 82 (FB).) 

(’88) AIR 1988 All 201 (208) : 55 All 285. (Posi- 
tion of auction-purchaser is different from that 
of decree-holder.)] 

2. (1900) 27 CaL709 (712, 718). 

(’09) 18 Cal W N 694 (695). 

3. (’ll) 11 Ind Cas 987 (989) : 85 Bom 452. 


4 . (’27) AIR 1927 Mad 288 (286) : 50 Mad 408. 

5. (’88) AIR 1933 Nag 809 (870). 

Note 8 

1 . (’80) AIR 1980 Cal 586 (587). 

[See also (’86) AIR 1986 Mad 788 (739). (Attemp- 
ted delivery of actual possession — No objection 
by judgment-debtor— Objection only by tenants 
— Delivery as far as the former is concerned 
must be held to be complete.] 

2 . (’26) AIR 1926 All 120 (121). 

(’16) AIR 1916 Mad 480 (481, 482). 

(’87) 14 Cal 644 (648). 

3. (’16) AIR 1916 Mad 430 (482). 

4 . (’86) 12 Cal 169 (173). 

5. (’26) AIR 1926 All 120 (121). 

(’07) 29 All 468 (466). 

6. (’82) AIR 1932 Nag 140 (141) : 28 Nag L R 
250. (Suit for possession by decree-holder pur- 
chaser is not barred.) 


0.21 R.M 
NotBB 6-8 
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<K21 B.90 property/ Therefore, if the Court is satisfied on prima facie evidence that the person 
Hote8 8-« in possession of the property is holding it on his own account, it has no option but to 
dismiss the application under this rule.^ Thus, a prior mortgagee who purchased 
property in execution of his own mortgage decree and who is in possession, is not a 
judgment-debtor and cannot be dispossessed by the auction -purchaser under this rule.® 
In the undermentioned case^® it was held by the High Court of Calcutta that 
where possession was ordered to be delivered under this rule, the decree-holder was 
entitled to get possession without the property being burdened with huts, etc., erected 
on the property by the judgment-debtor and that it was not necessary that the order 
should specifically mention the removal of such burden. A contrary view has, however, 
been taten in a later case by the same High Court.^^ 

Where possession is delivered under this rule, no proclamation by boat of drum 
is necessary.^® Where a house sold in auction is ordered to be delivered to the 
purchaser under this rule but is found locked, the Court can direct the breaking open 
of the lock in order to put the purchaser in possession.^® 

It has been held in the undermentioned case^^ that when an application is 
made under this rule for actual delivery, the Court cannot order symbolical delivery. 

As regards the extent of the inquiry to be made in proceedings for delivery of 
possession under this and the succeeding rules, the same considerations apply to such 
an inquiry as are applicable to proceedings under 0. 21 B. 58 and a thorough inquiry 
into questions of title is not contemplated.^® 

9« Appeal. — See Note 19 to Section 47, ante. 


0.21 R.96 


• R. 96. [S. 319. ] Where the property sold is in the occu- 
Deiivery of proporty in psiicy of B tenant or Other person entitled to 
oeeupMieyoftenMit. occupy the Same and a certificate in respect 

thereof has been granted under rule 94, the Court shall, on the 
application of the purchaser, order delivery to he made by affixing 
a copy of the certificate of sale in some conspicuous place on the 
property, and proclaiming to the occupant by beat of drum or other 
customary mode, at some convenient place, that the interest of the 
judgment-debtor has been transferred to the purchaser. 

[1877,8. 319; 1859,8. 264.] 


7 . (’87) AIR 1987 Oal 801 (803). (Mortgage decree 
against executors in their representative capacity 

Sale of property — Purchaser cannot by pro- 
ceeding under Br. 95 and 97 obtain possession 
against beneficiaries under will — Beneficiaries’ 
possession is not *’on behalf” of executors.) 

(’87) AIR 1987 Mad 682 (584). (Mortgage decree 
against Hindu father — D^eion in partition 
suit that father fully represented the sons and 
that the decree was binding on them — They 
must be treated as ^rties to mortgage decree and 
delivery of possession can be ordered against 
them under this rule.) 

8 . (’24) AIR 1924 All 495 (498) : 46 All 698. 

(’87) AIR 1987 Mad 108 (108). 

9 . (’80) AIR 1980 Bom 221 (228). 

LSee also (’84) AIR 1984 Pat 215 (215). (First 


mortgagee in possession in execution of his 
decree— Puisne mortgagee purchaser cannot dis- 
possess first mortgagee under 0. 21 R. 95 with- 
out redeeming him.) 

10 . (’88) AIR 1988 Oal 469 (471). 

11 . (’84) AIR 1984 Oal 751 (751) : 62 Oal 62 . 
(The demolition of a pucca structure whidi is on 
the land covered by a decree or by a purchase 
made in execution of a decree is not necessary to 
make the possession delivered effective and com- 
plete as actual or khas possession.) 

12 . (’84) AIR 1984 Nag 172 (174). 

13 . (’84) AIR 1984 Pat 119 (119, 120). 

14 . (’85) AIR 1985 Rang 159(159). (Thededsion, 
however, does not seem to be sound : see AIR 
1986 Mad 547.) 

15 . (’85) AIR 1985 Rang 159 (169). 
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0.21 R.96 
Notes 1-B 


1. LeBlslatiye chanBes. — The words 'on the application of the purchaser'* 
are new. See Note 6 infra. 

2. Scope of the Rale. — This rule provides for cases where the judgment-debtor 
himself is not entitled to actual possession of the property as where the propo:ty is in 
the occupancy of tenants or other persons entitled to occupy the same.^ The delivery 
of possession in such cases has to be made in the manner provided by this rule. See 
Eule 35 ante^ and Note 3 below. When once the Court passes an order for delivery of 
possession under this rule, it has thereafter no jurisdiction to stop the issue of the 
warrant for delivery and to order an enquiry into any objections subsequently raised 
in the matter.^ 

3. Delivepy of property in the occupancy of a tenant.— If the property 
is in the occupancy of a tenant or other person entitled to occupy the same, the 
auction-purchaser is only entitled to symbolical delivery of possession under this 
rule.^ Therefore, where the auction-purchaser dispossessed a tenant under a warrant 
for delivery of possession under Eule 95 ante^ the tenant will be entitled to bring a 
suit for possession under Section 9 of the Specific Ecliof Act, as the dispossession could 
not be said to be in duo course of law.^ 

4. Purchase of undivided share. — The holder of a decree for possession of 
an undivided share in a property may obtain joint possession in the manner provided 
in Eule 35, ante. There is no corresponding provision for delivery of joint possession 
to the purchaser of an undivided share in a property. But in such cases possession 
should be delivered under the provisions of O. 21 E. 95, read with Eule 35 sub-rule (2) : 
this rule does not apply to such a case.^ Where the purchase is of an undivided share 
in a joint Hindu family, the remedy of the purchaser is only to institute a suit for 
partition and for possession of the share of the judgment-debtor.^ Where the judgment, 
debtor is a cosbarer and is himself in exclusive possession,^ or where the entire rights 
of the joint family are sold in auction,^ the purchaser is entitled to actual possession of 
the property under Eule 95, ante. 

5. Symbolical delivepy. — See Eule 35, ante. Symbolical possession is different 
from “paper possession” that is, the possession obtained by a party who being entitled 
to actual possession, only obtains delivery of possession on paper, without getting 
actual possession.^ See also Note 3 above. 

Delivery of symbolical possession is effective only as against the judgmont-debtor 

(’16) AIR 1916 Mad 430 (430). 

(’27) AIR 1927 Sind 199 (201). 

[See (’85) AIR 1935 Rang 11 (12).] 

2. (’06) 29 Mad 294 (295). 

(’78) 2 Bom 676 (678). 

(’27) AIR 1927 Sind 199 (201). 

(*81) 5 Bom 499 (502 to 505). 

[But tee (’81) 5 Bom 505n (d06n). 

3. (’17) AIR 1917 Cal 232 (238). 

4. (’98) 17 Bom 718 (^21).^ 

1. (’18) AIR 1918 Mad 207 (208). 


Order 21 Rule 96 — Note 2 

1. See (’89) 1889 Bom P J 92 (92). (Mortgagee in 
possession of property sold in auction.) 

2. (’27) AIR 19^ Oudh 804 (804) : 1 Luck 226. 

Note 3 

1. (’27) AIR 1927 Rang 127 (128). 

(’18) AIR 1918 Mad 207 (208). 

(’85) AIR 1985 MM 547 (548) : 58 Mad 986. 

2. (’08) 12 Oal W N 694 (696). 

Note 4 . 

1. (’14) AIR 1914 All 511 (511) : 86 All 181 (182). 


1. Legislative changes. 

2. Scope of the Rule. 

3. Delivery of property in the occupancy 
of a tenant. 


4. Purchase of undivided share. 

5. Symbolical delivery. 

6. Limitation. 

7. Appeal. Sec Note 19 to S. 47. 
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0.21 R.96 
Notes S-7 


0.21 R.97 


and is of no effect against a third person who is in possession of 'the property. The 
possession of such third person continues to be undisturbed in spite of the delivery of 
symbolical possession,^ 

6. Limitation. — See Note 5 to Buie 95, ante* 

Under Section 319 of the Code of 1882, it was held that it was the duty of 
the Court to order symbolical delivery of possession and that there was no period of 
limitation for delivery of possession under that Section.^ The insertion of the words 
“on the application of the purchaser*' in this rule as well as in Eule 96, and the 
insertion of a new Article, viz,, Article 180 in the Limitation Act, 1908, has made 
it clear that such applications should be made within three years from the date whea 
the sale becomes absolute. 

7. Appeal. — See Note 19 to Section 47, ante. 


Besistanoe to deliveby of possession to 

DEOBEE-HOLDEB OB PUBOHASEB 

R. 97. [Ss. 328, 334.] ( 1 ) Where the holder of a decree 
Re.i.u>ca or obatruc ^^r the possession of immoveable property or 
lion to poMowion of im- the purchaser of any such property sold in 
moTooUe property. exocution of a docrco is resisted or obstructed 

by any person in obtaining possession of the property, ho may 
make an application to the Court complaining of such resistance 
orobstruction. 


( 2 ) The Court shall fix a day for investigating the matter 
and shall summon the party against whom the application is made 
to appear and answer the same. 

[1877, S. 334; 1859, Ss. 226, 268. See 0. 21 R. 35.] 


Local Amendment 

PATNA 

Add the following as sub-rule (S) : 

“(3) The provisions of Section 6 of the Limitation Act, 1908, shall apply to' 
applications under this rule.” 


1. Applicability of the Rule. 

2. ** Decree for poMowion*' — 

Partition decree. 

2a. “Court.” 

3. Limitation. 

4. Freeh application for delirery, 

if can be made. 


5. Remediee of a person obetructed. 

6. Order 9, if applies to proceedings 
under this Rule. See S. 141 Note 2 and 
0. 9 B. 9 Note 1. 

7. Appeal. 

8. Revision. 


1. Applioability of the Bnle. — According to the High Gouirt of Allahabad,* 
an application under this rule is not maintainable, unless it is shown that the deotee- 


2. (’40) AIR 1940 Cal 16 (17) : 70 Oalli lour 111 
(114). (Order for delivery of poBseBsion of land in 
actual ppBsefision of tenants made in fitvonr of 
the decree-holder purchaser under 0. 21 R. 96 
does not amount to dispofisession.) 

(’86) 89 Oal W N 1806 (1806). (When the pur- 
chaser who hasgotsymbolicalpomsion removes 


crops grown on the land by the third person in- 
actual possession, he is guilty of theft.) 

Npla 6 

1. (’18) AIB 1918 Gal 546 (646). 

Order 21 Rule 97 •.>- Note 1 
1. (’24) AIB 1924 All 495 (498, 600) : 46 All 698 
(FB). 
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holder or the auction.purchaEer has applied for delivery of possession or at least, he 0.21 B.07 

made an attempt to obtain possession out of Court and has been obstructed or resisted Note 1 

in obtaining it. The High Court of Calcutta has dissented from the view that this rule 

has any application to resistance to obtain possession out of Courts and has held that 

in the absence of an attempt on the part of the Court to give delivery in execution, 

this rule has no application.* There must bo some overt act of opposition to delivery of 

possession,* though it is not necessary that the person resisting should be actually 

present at the obstruction.* Thus, the locking of the house by the judgment-debtor 

amounts to resistance within the meaning of this rule.* 

It is necessary, before an investigation is made under this rule, that an 
application should be made to the Court by the decree^holder or auction-purchaser 
The Court cannot order investigation suo motuf or on the Amin’s or Nazir’s reix)rt,* 
or on the application of the judgment-debtor,® or of third parties.^® It has, however, 
been held that the Court may direct investigation under this rule on an oral application 
by the person obstructod.^^ It has also been held that where the decree-holder was 
present when the roix)rt of the bailiff was placed before the Court, it is reasonable to 
hold that the further proceeding was taken at the instance of the decree-holder.^* The 
Court has to see prim a facie whether there is any just cause for resistance and 
obstruction and need not investigate the question of title thoroughly,^* though it may 
adjudicate upon questions of title between the contending parties in regard to their 
right to possession and pass orders under Rule 98, or Rule 99.'* Where the auction- 
purchaser is present but does not adduce evidence with regard to one- lot and ono 
witness is examined by the opposite party and regarding another plot there is no opposi- 
tion and the Court passes an order, it has been held that there is sufficient investigation 
so as to bring it within Article 11 A of the Limitation Act.'* The order passed on such 
investigation is final subject to the result of the suit under Rule 103, infra. 

The procedure under this rule is permissive and not mandatory}^ See Notes 3, 

4 and 5 below. 

This rule applies also to decrees for possession under Section 9 of the Spocifio 
Relief Act,'^ and to proceedings under Section 78 of the Madras Hindu Religious 
Endowments Act, II of 1927,'® but does not apply to proceedings for delivery of 
possession under the Provincial Insolvency Act'® or the Mamlatdars Act*® (Bombay 
Act III of 1876). 


2. (’38) AIR 1988 Gal 246 (250) : 60 Gal 8. 

3. (’24) AIR 1924 All 495(500, 601):46A11693(FB). 
[See aim (’08) 7 Gal L Jour 98 (99). (Obstruction 

to commissioner appointed to make partition 
and give possession falls under this rule.)] 

[But tee (’25) AIR 1925 Rang 874 (875).] 

4 . (’26) AIR 1926 Mad 853 (354). 

[But tee (’24) AIR 1924 Rang 261 (262) (05ifer). 
(’01) 25 Bom 478 (485, 486) (Otifer).] 

5. (’30) AIR 1930 Bom 875 (377) : 54 Bom 479. 

6. (’28) AIR 1928 Lah 672 (673). 

(’92) 14 All 417 (419). 

(’85) AIR 1935 Nag 212 (212,218): 31 Nag LR 408. 

7. (’81) AIR 1931 Lah 686 (687). 

(’36) AIR 1985 Nag 212 (213) : 81 Nag L R 408. 
3. (’28) AIR 1928 Lah 215 (216). 

(’28) AIR 1928 Lah 672 (678). 

9. (’06) 88 Oal 487 (489). 

10. (’92) 14 All 417 (419). 

(’08) 12 Oal W N 115 (117). 


(’85) AIR 1936 Nag 212 (213, 214) : 31 Nag L R 
408. (Prospective objector.) 

11 . (’31) AIR 1931 Lah 13 (14). 

[£^ee also (’07) 9 Bom L R 936 (939).] 

12 . (’84) AIR 1934 Lah 193 (194). 

13 . (*33) AIR 1933 All 57 (69) : 54 All 1031. 

[See also (’84) AIR 1984 Pat 50 (51, 52).] 

14 . (’90) 14 Bom 627 (632). 

[But see (’81) 3 Mad 104 (106, 107). (Decision 
prior to Amendment Act of 1879 — Enquiry 
limited to fact of possession.)] 

15 . (*36) AIR 1935 Cal 267 (267). 

16 . (’19) AIR 1919 Pat 425 (480) : 4 Pat L Jour 
94 (F B). 

’21) AIR 1921 Mad 559 (561). 

’19 AIR 1919 Nag 81 (84). 

’70) 2 N W P H 0 B 460 (451, 452). 

17 . (’26) AIR 1926 Mad 863 (353). 

18 . ’35) AIR 1936 Mad 612 (614) : 59 Mad 36. 

19 . ’19) AIR 1919 Mad 595 (596). 

20 . (’88) 18 Bom 552 (553, 554). 
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2. ** Decree for poBBesaion” — Partition decree. — A decree for partition of 
immovable property is a decree for possession within the meaning of this rule.^ The 
rule applies also to an order for delivery of possession.^ 

2a. ''Court." — It has been held that a Court to which a decree is sent for 
execution can entertain an application under this rule although the decree has not been 
passed by it or the property has not been sold by it.^ 

3. Limitation. — The period of limitation for an application under this rule is 
thirty days from the date of the resistance or obstruction (Limitation Act, Article 167). 
The resistance or obstruction is not necessarily the first resistance or obstruction, and 
every time the decree-holder or auction-purchaser is obstructed, be obtains a fresh 
cause of action and he may apply within thirty days of such obstruction.^ See Notes 4 
and 5 below. 

An application under this rule may be treated as an application in an execution 
proceeding but cannot be treated as an application for execution within the meaning 
of Section 15 of the Limitation Act.^ 

For fuller discussion, see Notes to Article 167 in the Authors* Commentaries on 
the Limitation Act. 

4. Fresh application for deliYcry, if can be made. — If the holder of a 
decree for possession applies for delivery of possession, but is resisted or obstructed in 
obtaining possession, it is not obligatory on him to proceed under this rule ; he may 
either apply again for execution of the decree under Buies 35 and 36 ante} or he may 
institute a regular suit for possession against the persons obstructing if they are third 
parties.* 

But if an auction-purchaser is resisted or obstructed in the delivery of possession 
and he does not apply for an investigation under this rule within the period prescribed 
(thirty days), is it open to him to apply again under Buies 95 or 96, and if again 
resisted, to apply under this rule? If the first resistance was by the judgment^debtor 
cr by any person on his behalf ^ there is nothing to prevent the purchaser from 
applying again for delivery of possession under Buie 95, within the period of limitation 
prescribed and the resistance offered afresh will furnish a fresh cause of action for 
proceeding under this rule.* But if the original obstruction was by third parties and 
not by the judgment-debtor or any person claiming through him, it has been held 


Note 2 

1. (’93) 16 Mad 127 (129. 130). 

2. (’89) AIR 1989 Cal 494 (496). (Order for receiver 
to obtain possession — Application under 0. 21, 
R. 97 made on his behalf is proper.) 

Note 2a 

1. (’86) AIR 1936 Sind 11 (13) : 30 Sind LR290. 
(Decision proceeds on the ground that removal 
of obstruction is a matter pertaining to execution 
of a decree — As to this, however, there is a 
conflict of decisions for which see Note 19 to B. 47.) 
Note 3 

1. (’81) 5 Mad 118 (114). 

<’88) AIR 1933 Bom 467 (469) (F B). 

(’96) 18 All 288 (286). 

(’09) 18 Cal W N 724 (727, 728). 

<’28) 1928 Mad W N 286 (286). . 

(’89) AIR 1989 Oal 494 (497). 

2. (’86) AIR 1986 Oal 888 (884) : 62 Oal 66. 

Note 4 

1 . (’82) 6 Mad 118 (114). 

<’83) AIR 1988 Bom 467 (468) (F B). 


’09) 13 Oal W N 724 (727, 728). 

’28) 1928 Mad W N 236 (286). 

1’21) AIR 1921 Mad 669 (661). 

(’96) 18 All 288 (287). 

[But tee (’10) 6 Ind Oas 649 (649) (Lah).] 

2. (’84) 8 Bom 602 (608). 

[See (’86) AIR 1985 Mad 803 (808): 58 Mad 898 
(F B). (Decree-holder purchaser seeking deli- 
very of possession obstructed by judgment- 
debtor ^ His remedy is under Order 21 R. 97, 
0. P. 0. — If obstruct^ by judgment-debtor and 
third party, remedy is under same rule— 
Judgment-debtor making no opposition or 
objection^Obstruction by third party— Court 
should note fact and deliver such possessioa as 
property capable of so far as judgment-debtor 
IB concerned.)} 

[See also (’68) 3 Agra 162 (168).] . 

3. (’90) 18 Mad 604 (506). 

';ig AIR 1919 Pftt 436 (480): 4 Pat L Joar 94 (FB). 
18) 1918 Mad W N 179 (179). 

14) AIR 1914 Mad 117 (117). 
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that a second application for delivery of possession under Buie 95 is not maintainable.^ 
Where once possession has been effectively delivered to the purchaser, a subsequent 
obstruction by the judgment-debtor will not entitle the purchaser to apply under this 
Buie.® See Note 6 below. 

After a final decree for foreclosure, the decree-holder obtained delivery of 
possession as against the judgment-debtor but was unable to get it against a transferee 
pendqnte lite from the judgment-debtor. The decree-holder then put in a second 
application for delivery of possession as against the transferee. It was held that the 
second application must be treated as one under 0. 21 B. 11 and not under thi? rule.® 

S. Remedies of a person obstructed. — See Notes 3 and 4 above. 

It is not obligatory on the decree-holder or auction-purchaser to resort to the 
summary remedy provided under this rule.^ But if he applies under this rule and 
an order is made on investigation against him, i.c., under Buie 99, bis remedy is only 
to file a suit under Buie 103 within one year from the date of the order to establish 
his right to the property. The following tabular statement will illustrate the various 
remedies open to the person obstructed — 

Bemedies of a person obstructed 


Person obstructed. 


Obstruction by v^hom. 


I. Holder of a decree for 
possession. 


a. On obstruction by judg- 
menUdehtor or by person 
claiming under him. 


i. 

ii. 


Bomody. 


May proceed under Rule 97. 

May apply again in execution of 
the decree under Rules 85 and 36, 
and if obstructed again, may apply 
under Rule 97.* 


6. On obstruction by third 
parties. 


i. May proceed under Rule 97. 

ii. May apply again in execution of 

the decree under Rules S5 and 36. 
(Note 4). 


iii. May institute a regular suit for 
possession. (Note 4). 


11. Purchaser in sale in 
execution. 


a. On obstruction by judg~ 
menUdehtor or any person 
claiming under him. 


i. May proceed under Rule 97. 

ii. May apply again for delivery under 

Rules 95 and 96. (See Note 4). 

iii. May hie a suit for possessiou. But if 

the decree- holder is the purchaser, 
see Note 19 to Section 47. 


b. On obstruction by third 
parties. 


i. May proceed under Rule 97. 

ii. May file a suit for possession. 

(Note 3). 

Note. — There is a conflict of deci- 
sions as to whether a second appli- 
cation for delivery of possession 
will lie. 


4. r 04 ) 26 All 865 (867). 

(’87) 11 Bom 478 (474). 

[But see (*88) AIR 1988 Oal 852 (853).] 

5. (*87) AIR 1987 Rang 449 (449). 

(’88) AIR 1988 All 201 (208): 65 AU 285. 


Note 5 

1. (*19) AIR 1919 Pat 425 (430): 4 Pat L Jour 
94 (F B). 

2. (*32) AIR 1982 Oal 241 (242): 59 Cal 789. (He 
is not necessarily bound to proceed under R. 97.) 


0.21 R.97 
Notes IrS 



0.21 R. 97 
Notes 6>6 
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6. Order 9, if applies to prooeedings under this Rale. — See Note 2 to 
Section 141 and Note 1 to Order 9 Buie 9, ante, 

7. Appeal. — See Note 19 to Section 47 and Order 21 Buie 101. 

Where a decree for restitution under Section 144 is made in favour of A but A 
is obstructed in the delivery of possession and applies under this rule for removal of 
obstruction and the petition is dismissed, the dismissal is, in effect, a refusal of 
restitution and the order is therefore appealable as a decree.^ 

8. RsYlsion. — If the Court rejects the application under this rule without 
ordering investigation, the order of the Court is open to revision by the High Court.* 


R. 98. [Ss. .329, 330.] Where the Court is satisfied that 
Retirtance or obrtruc the resistauce or obstruction was occasioned 
tion by jttagment.debtor. -^thout any just cause by the judgment-debtor 

or by some other person at his instigation, it shall direct that the 
applicant be put into possession of the property, and where the 
applicant is still resisted or obstructed in obtaining possession, 
the Court may also, at the instance of the applicant, order the 
judgment-debtor, or any person acting at- his instigation, to be 
detained in the civil prison for a term which may extend to thirty 
days. 

[1877, Ss. 329, 330 ; 1859,'Ss. 227, 228.] 

Local Amendments 

ALLAHABAD 

After the words "at his instigation”, wherever they occur, add the words “or 
on his behalf”, and after the words at the end of the role, “thirty days” add the 
words "(thirty days), and may order the person or persons whom it holds responsible 
for such resistance or obstructions to pay jointly or severally in addition to costs, 
reasonable compensation to the decree-holder for the delay and expense caused to him 
in obtaining possession. The order to pay costs and compensation made thereon shall 
have the same force and be subject to the same conditions as to appeal or otherwise as- 
if it were a decree”. 

CALCUTTA 

Insert the words "or on his behalf” after the words "at bis instigation” 
occurring twice in the rule. 

LAHORE 

(1) . After the words "at bis instigation” where they occur first add, the 
following words : 

"or on his behalf.” 

(2) . Add the following proviso; 

"Such detention shall be at the public expense and the person at whose 
instance the detention is ordered shall not ^ required to pay subsistence allowaitoe.” 

Note 7 Note 8 

1. (*84) AIR 1984 Pat 109 (109): 18 Pat 108. 1. (*07) 9 Bon Ii R 986 (940). 
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NAGPUR 

(1) , After the word “instigation**, in both places where it occurs, insert the 
words “or on his behalf**; and 

( 2) , After the words “thirty days*’ insert the words : 

“,and may order the person or persons whom it holds responsible for such 
resistance or obstruction to x)ay jointly or severally, in addition to costs, reasonable 
compensation to the decree-holder or the purchaser, as the case may be, for the delay 
and expense caused to him in obtaining possession. The order made thereon shall have 
the same force and be subject to the same conditions as to appeal or otherwise as if it 
were a decree.** 

N.-W. F. P. 

After the wwds “at his instigation** wherever they occur add the words ‘*or on 
his behalf’*, and after the words “in the civil prison** add the words “at the expense 
of the Crown.** 

OUDH 

After the words “at his instigation**, wherever tliey occur, insert the words “or 
on his behalf” and after the words “thirty days” at the end of the rule, add the words 
“and may order the person or persons whom it holds responsible for such resistance or 
objections to pay jointly or severally in addition to costs, reasonable comi 3 cnsation to 
tl; ■? decree-holder for the delay and expense caused to him in obtaining possession. 'I’he 
order made thereon shall have the same force and be subject to the same conditions as 
to appeal or otherwise as if it were a decree**. 

RANGOON 

Substitute the following : 

“98. Where the Court is satisfied that the resistance or obstruction was 
occasioned without any just cause by the judgment-debtor or by some other person 
at his instigation or on his behalf, it shall direct that the applicant be put into 
possession of the property, and where the applicant is still resisted or obstructed in 
obtaining possession the Court may also, at the instance of the applicant or- of its own 
motion, order the judgment-debtor, or any person acting at his instigation or on his 
behalf, to be detained in the civil prison at the cost of Government for a term which 
may extend to thirty days.” 

Synopsis 


O.aiB.98 
Hots 1 


1. Scope and applicability of the Rule. 

2. Presidency Small Cause Court. 

3. Alienee from judgment-debtor pend- 

ing attachment. 

4. **Just cause.** 


5. **Is still resisted or obstructed.** 

6. **ln obtaining possession,** meaning of. 

7. Renewal of resistance Fresh cause of 

action. Bcc Note 4 to Rule 97. 

8. Appeal. Bee Nolo 19 to Section 17 and 

Rule 101. 


1. Scope and applioability of the Rule. — In order that this rule might 
apply, the resistance or obstniction must be without just cause and must bo by either 
the judgment-debtor or by some other person at his instigation. No order under this 
rule can therefore be passed against a person, not the judgment-debtor, unless his 
resistance was at the instigation of the judgment-debtor,^ or against a person who was 
in possession on his own account though his resistance was at the instigation of the 


Order 21 Rule 98 — Note 1 

1. t*20) AIR 1920 Oal 706 (708): 47 Oal 907(911). 

(’89) 1989 All W R (H 0) 817 (818). (Note: Tho 
trend of this decision shows that in the view of 
the learned Judge, the mere fact that a decree 
would operate as res judicata against a mrson 
not actually a part^ to it, will not make nim a 
judgment-debtor within the .meaning of this 
rule^But this seems to conflict with AIR 1089 


Mad 477 cited bclow-^See also AIR 1937 Mad 
682.) 

(*89) AIR 1939 Mad 477 (478, 479). (Suit on 
mortgage against legitimate son of docoasod 
mortgagor — Plain ti(T not aware of existence of 
illegitimate son and not imploading him as 
defendant — Effect — Illegitimate sou is bound 
by decree and is not a person other than the 
judgment-debtor.) 
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Notes 1-a 


judgment-debtor^ inasmuch as, in such case, his obstruction cannot be said to be 
without just cause. 

By virtue of Section 146 ante, an application under this rule can be maintained 
against any person claiming under the judgment-debtor and bound by the decree, such 
as a tenant,^ or a transferee 'pendente lite,^ or a subsequent purchaser from the judg- 
ment-debtor in execution of a money decree against him.^ The Court can pass an order 
under this rule only on an application made to it under Buie 97 and cannot therefore 
pass an order under this rule on an application for possession under Buie 95.^ 

2. Presidenoy Small Cause Court. — Under Section 48 of the Presidency 
Small Cause Courts Act, the provisions of the Code of Civil Procedure are made 
applicable to proceedings under Chapter VII of the Act, and, therefore, the Small 
Cause Court has power to direct removal of improper obstruction on the part of the 
judgment-debtor under this rule.^ 

8. Alienee from judgment-debtor pending attaohment. — Under Buie 95, 
the Court may order delivery of possession against a person “claiming under a title 
created by the judgment-debtor subsequently to the attachment of such property.** 
It has been held by the High Court of Madras^ that this rule should bo read along 
with Buie 95, and an order can be made under this rule against such a person, and 
further that such person is a representative of the judgment-debtor within the 
meaning of Section 146. See Note 1 and also Note 2 to Buie 102. 

4. *'Juat cause.*’ — This rule applies only to cases where the judgment-debtor 
or any person at his instigation resists delivery of possession without any just cause,^ 
an3 therefore if the auction-purchaser sells the property to one of the judgment-debtors 
and ho resists delivery of possession, the Court cannot order delivery of possession 
under this rule.^ But the Court ought to decide the question of the existence or 
otherwise of just cause, on the evidence before it and not on a consideration that has 
no basis at all.^ 

5. "Is still resisted or obstructed.” — If the judgment-debtor or any person 
acting at his instigation, again resists delivery of possession after an order for delivery 
is passed under this rule, the Court has the power to commit such person to prison, 
on an application by the person obstructed. 


(’36) AIR 1936 Mad 738 (739). 

2. (*92) 16 Bom 711n (711n), 

(’81) 3 Mad 81 (85). 

3. (’22) AIR 1922 Bom 278 (274): 46 Bom 526. 
('31) AIR 1931 Mad 684 (535). 

4. (’25) AIR 1925 Cal 1243 (1244). 

('10) 7 Ind Gas 418 (419): 84 Mad 460. 

[See also (’21) AIR 1921 Mad 669 (561, 662).] 

5. ('20) AIR 1920 Mad 943 (944). 

6. ('28) AIR 1928 Lah 216 (216). 

[See also (’87) AIR 1987 Mad 366 (866). (Order 
under this rule can be passed only after notice 
to the judgment-debtor and investigation of 
the case as contemplated by R. 97 (2).)] 

Note 2 

1. ('24) AIR 1924 Mad 74 (74). 

Note 3 

1. ('10) 7 IndOas 418 (419): 84 Mad 460. 

Note 4 

1. ('10) 8 Ind Gas 188 (138) (Mad). 


('90) 18 Mad 504 (507, 508). 

('20) AIR 1920 Mad 106 (107): 43 Mad 686. 
(Unmarried sisters are not tound by sale of the 
judgment-debtor's interest and cannot be re- 
moved from possession.) 

(’89) AIR 1939 Nag 287 (298). (Between date of 
mortgage and suit thereon, land declared sir 
under S. 68,0. P. Tenancy Act, 1920, and mort- 
gagor becoming entitled to benefit of 8. 49 of 
Act— Mortgagor can claim such benefit in exe- 
cution proceedings and although decree directs 
delivery of possession, decree-holder will get 
only possession of proprietary rights subject to 
the occupancy rights that have accrued to the 

2. (’28) AIR 1928 Mad 806 (809). 

('10) 1910 Mad W N 641 (642). 

('90) 18 Mad 604 (607). 

3. (’20) AIR 1920 Fat 187 (188). 
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6. “In obtalninfi possession," meaning of. — The word “possession” in 
this rule is not reetrioted to actual or physical possession but includes also constructive 
possession or possession in law by receipt of rent or otherwise.’ 

7. Beneval of resistanoe — Fresh oanse of action. — See Order 21, 

Buie 97 Note 4. 

8. Appeal. — See Section 47 Note 19 and Order 21 Buie 101, 


R. 99. [Ss. 331, 335.] Where the Court is satisfied that 
Resifkance or obairuck- the resistance or obstrlctioH was occasioned by 
lion by bona fide ciainant. pcrsou (otlicr than the judgmeiit-debtor) 

claiming in good faith to be in possession of the property on his 
own account or on account of some person other than the judgment- 
debtor, the Court shall make an order dismissing the application. 

[1877, Ss. 331, 335; 1859, Ss. 229, 269.] 

Local Amendments 

ALLAHABAD 

For the words in brackets, ‘'(other than the judgmont-debtor)** read the words, 
in brackets “(other than persons mentioned in Buies 95 and 98 hereof)." 

CALCUTTA 

Insert the words “to have a right" after the words “in good faith." 

MADRAS 

For the words in brackets “(other than the judgment-debtor)" read the words- 
in brackets “(other than those mentioned in Rule 98)." 

NAGPUR 

For the word “judgment-debtor" where it occurs in brackets, substitute the- 
words “persons mentioned in Rule 95 or 98." 

N.-W. F. P. 

For the words “(other than the judgment-debtor)" substitute the words 
“(other than the persons mentioned in Rules 95 and 98)." 

OUDH 

For the words in brackets “(other than the judgment-debtor)" read the words 
in brackets, “(other than the persons mentioned in Rules 95 and 98 hereof)." 

PATNA 

For the brackets and words “(other than the judgment-debtor)," substitute the* 
brockets and words “(other than the persons mentioned in Rules 95 and 98)." 

RANGOON 

Substitute the following : 

“99. Where the Court is not so satisfied it shall make an order dismissing the 
application." 


1. Procedure under the old Code. 

2. Scope of the Rule. 

3. ** Person other than the judgment-debtor.** 

See Note 2 to Rule 100. 

4. ** Claiming in good faith to be In posses- 

sion.** 

Notes 

1. (*01) 25 Bom 478 (492, 498). 


5. ** On bU own account.** 

6. Transferee pendente lite. See Rule 102. 

7. Inherent power to order delivery of 

possession. 

8. Appeal. See Section 47 Note 19 and 0rder21 

Rule 101. 


;'06) 88 Cal 487 (491, 498). 

[See also (*04) 27 Mad 67 (71) (F B).] 


0.21 B.9ft 
Rotes e-0 


0.21 S.98 
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1. Prooedave under the old Code. — This rule corresponds to Sections 331 
and 335 of the Code of 1882. Section 331 related to the procedure to be adopted in 
the case of obstruction to delivery of possession to the holder of a decree for posmeion^ 
and Section 336 related to the case of obstruction to auction-purchaser. 

Under Section 331» however, the Court had to register the application as a 
suit between the decree-holder as plaintiff, and the claimant as defendant, and to 
investigate into the claim as if a suit for the property had been instituted by the 
decree-holder against the claimant. The undermentioned cases^ which were decided 
under the old Code are no longer of any importance. 

2. Scope of the Rule. When delivery of property in execution of a decree 
is resisted, the Court can only deal with the matter on application to remove the 
obstruction, and only in the manner provided by law. It cannot direct that unless the 
obstructor filed a suit within a certain time to establish his right, his title to the 
property should cease.^ The order passed under this rule is final subject to the result of 
the suit, if any, under Rule 103.^ 

3. “ Person other than the Judgment-debtor.” — See Note 2 to Order 21, 
Rule 100. 

4. Claiming In good faith to be in possession.”-- The word possession* in 
this rule is not restricted to actual possession; it includes also constructive possession.^ 
See Note 6 to Rule 98. 

The party resisting delivery of possession should satisfy the Court that he is, in 
good faith, in possession of the property on his own account or on account of a person 
not the judgment-debtor.^ If the obstructor has a good and legal right to obstruct, the 
fact that he acts at the instigation of the judgment-debtor will not prevent an order 
being made under this rule in his favour.^ It has also been held in the undermentioned 
oase^ that the words ^'claiming in good faith to be in possession’* do not moan 
'‘claiming in good faith to have a right to be in possession but mean only that the 
claimant claims to be in possession as a matter of fact. See Rule 101, infra, 

6. '*0n his own account.” — The person in possession, resisting delivery of 
possession, may claim to be in possession on his own account, or as tenant of, or on 


Order 21 Rule 99 — Note 1 

1. (’87) 11 Cal 231 (23S). 

(’85) 8 Mad 518 (551) (F B). (Section 331 confers 
special jurisdiction to try claim below pecuniary 
value of Court.) 

(•90) 13 Mad 520 (522). (Do.) 

(’10) 5 Ind Cas 578 (575) (Cal). (Do.) 

(’82) 1 Mad 220 (225, 226). (Suit under S. 331 is 
not continuation of original suit.) 

(’96) 22 Cal 880 (832). (Do.) 

(’79) 1 Bom 123 (125). (Suit is only a continua- 
tion of original suit.) 

(’82) 8 Cal 720 (721). (Court-fee payable.) 

(’95) 21 Bom 892 (898). (Appeal lies.) 

(’82) 1882 All W N 125 (125). (Do.) 

(’09) 1 Ind Cas 785 (787) (Cal). (Befusal to register 
as plaint appealable.) 

(’70) 14 Suth W R 858 (859). (Question of tiUe 
should be tried.) 

(’71) 15 Suth W B 827 (828). (Do.) 

(’92) 18 Bom 87 (40). 

<’10) 6 Ind Cas 285 (285) (Mad). 


Note 2 

1. (’23) AIR 1928 Lah 145 (146). 

2. (’20) AIR 1920 Lah 517 (520) : 1 Lah 57. 

Note 4 

1. (’01) 25 Bom 478 (480, 481). 

2. (’28) AIR 1928 Mad 909 (909). 

(’26) AIR 1926 Mad 78 (80, 81) ; 48 Mad 767. 

(’16) AIR 1916 Mad 820 (820). 

(’10) 5 Ind Cas 809 (810) : 1910 Pun Re Mo. 14 
t>a0o 89. 

(’07) 1907 Pun Re No. 118, p. 641. (Claim being 
in good faith should be properly inquired into.) 

(’10) 6 Ind Gas 857 (868) (Mad). 

(’12) 16 Ind Gas 688 (684) (Gal), (Claimant whoso 
claim under Buie 58 was dismissed cannot 
obstruct— His remedy is by suit unddir Buie 68.) 

3o (’81) 8 Mad 81 (85). 

(’88) AIR 1988 Pat 604 (606). (AuoUon.purohaser 
obstructed in taking possession by brothers of 
judgment-debtor in thdr own right Order of 
dismissal of application under 0. 21 B. 99 is 
proper.) 

4. (’20) AIR 1920 Cal 706 C7Q7-) : 47 Cal 907. 
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aoOounii of some person other than the judgment-debtor. Therefore, in execution of a 
decree against a tenant, a tenant of the tenant, i. e., a sub-tenant cannot resist delivery 
of possession to the landlord.^ The Calcutta High Court* has held that if the lessee 
granted the sub-lease against a covenant in the lease not to sub-let, the sub-lessee is a 
trespasser and therefore is a person claiming to be in possession on his own account 
and that the remedy of the landlord is to file a suit for possession against the sub- 
lessee. See Note 2 to Buie 101, in/ra. 

Under Hindu law, unmarried sisters are not bound by a decree against their 
brother, and as they have a right of residence in the family house they cannot be 
removed from possession in execution of a decree against their brother.* 

It has been held that a decree against executors does not bind the beneficiaries 
under the will and that their possession of the testator’s estate is not on behalf of the 
executors.^ 

6. Transferee pendente lite. — See Order 21 Buie 102, in/ra. 

7. Inherent pover to order dellYery of poBsesBion. — It has been held in 
the undermentioned case^ that the Court can, under its inherent powers, order delivery 
of possession to a decree-holder, where the property is in the possession of a third person 
who has no bona fide claim to the possession of the property on his own account. 

8t Appeal. — See Note 19 to Section 47 and Order 21 Buie lOl, 


R. 1 OO. [s. 332.] (1) Where any person other than the 
Di. n i - | , |i T- ii by judgment-debtor is dispossessed of immoveable pro- 
aecrM^Mdw" «r perty by the holder of a decree for the possession of 
purciiMer. property or, where such property has been sold 

in execution of a decree, by the purchaser thereof, he may make an 
application to the Court complaining of such dispossession. 


(2) The Court shall fix a day for investigating the matter 
and shdl summon the party against whom the application is made 
to appear and answer the same. 


[ 1877, S. 332 ; 1859, S. 230. ] 


Synopsis 


1. Scope of the Rul«. 

2. **Any perioii other then the judgment^ 

debtor." 

3. It dUpOMOMOd." 

4. Dbpo wo i ti on under order of Collector. 


4a. "By the purchaser thereof." 

5. Nature of investigation under this Rule. 

See Rule 101. 

6. Limitation. 

7. Applicability of Order 9 to applications 

under this Rule. See Rule 101. 


Note S 

1. (*29) AIR 1932 Bom 278 (274) : 46 Bom 626. 
(;22) AIR 1932 Bom 449 (461) : 46 Bom 887. 

2. (»90) air 1920 Ool 706 (708) : 4T Oal 907. 


3. (’20) AIR 1920 Mad 106 (107) : 48 Mad 686. 

4. (*87) AIR 1987 Cal 801 (801, 808). 

Note 7 

1. (’10) 6 Ind Oas 120 (120, 121) (Gal). 


8CP0. 148. 


0.81 R.M 
NoteBS-8 


0.81 R.100 
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0* 21 R« 100 !• Soope of the Rule. — Where, in obtaining possession of property the holder 

Rotes 1-2 of a decree for possession or the auction-purchaser, as the case may be, dispossem^ 

any person other than the judgment-debtor, such person may apply to the Court for a 
summary investigation of the matter under this rule.^ It is, however, not obligatory 
on such person to apply under this rule ; he may bring a separate suit against the 
person who dispossessed him for possession of the property.^ The Court cannot, 
however, act under this rule unless there is an application of the party dispossessed.^ 
Where an application is made under this rule, the Court should register the 
application,^ make an investigation therein and should either dismiss the application 
or pass an order under Buie 101, infra.^ It has no jurisdiction to pass a declaratory 
order under this rule.^ The fact that the applicant's suit for declaration of title to the 
property has been dismissed is no bar to his application under this rule, the question 
involved in such application being only one of pomssion? As to the scope of the 
investigation under this rule, see Buie 101, infra. 

The remedy of the party against whom an order is made under Buie 101 is to 
file a suit under Buie 103 to establish his right to the possession of the property. 

A third person dispossessed in execution of a decree under Section 9 of the 
Specific Belief Act can also apply under this rule.® 

This rule applies to cases of exclusive as well as of joint possession.® 

Where after an application was filed under this rule, the opposite party filed a 
suit for an injunction restraining the applicant from proceeding with his application, it 
was held that under Section 56 (a) of the Specific Belief Act the injunction could not 
be granted as the prosecution of the application could not be said to amount to a 
multiplicity of proceedings.^® 

See also the undermentioned cases,^' 


2. ''Any person other than the judgment-debtor." — This rule has to be 
read along with Buie 101, infra, A judgment-debtor or his representative cannot apply 
under this rule.^ As to who are “representatives," see the undermentioned cases® and 


• Ordwr 21 Rale 100 — Note 1 

1. (’26) AIR 1926 Cal 377 (877). 

(■89) IS Bom 213 (214). 

(’93) 8 Mad L Jour 258 (269). (Third party pur- 
ohaaer should apply under this rule and not by 
' way of restitution.) 

(’22) AIR 1922 Pat 210 (211). (Where poeseesion 
has been effectively delivered by a Civil Court, 
the only course open to the aggrieved person 
(other than the judgment^debtor) is to apply 
under this rule; proceedings under S. 145, Cr. 
P. C., are not proper.) 

[See also (’94) 18 Bom 622 (624).) 

2. (’81) AIR 1981 Lab 686 (687). 

(’67) 1867 Beng L R Sup Vol 688 (642) (F B). 
(1864) 1864 Suth W B 61 (61). 

[See aUo (’85) AIR 1936 Oudh 462 (464) : 11 
Luck 288. (Tenant having alternative remedy 
of suit under S. 108 (10), Oudh Bent Act — 
Bight of making application under 0. SIR. 100, 

0. P. 0. ia not battM on that account.)] 

3. (’81) AIR 1931 Lah 686 (687). 

4 . (’24) AIR 1924 Pat 698 (700). 

5. (’26) AIR 1926 Oal 877 (877). 

6 . (’27) AIR 1927 Mag 800 (801). 

7. (’87) AIR 1987 Oudh 400 (400, 401). 


8. (’70) 12 Suth W R 26 (25) (FB). 

[But see (’67) 7 Suth W R 171 (172).] 

9. (’88) AIR 1983 Pat 182 (133). 

10. (’38) AIR 1933 Pat 250(254, 255): 12Pat727. 

11. (’36) AIR 1935 Oudh 462 (464): 11 Luck 288. 
(Transfers pending proceedings under this rule 
will be affected by doctrine of lis pendena.) 

(’86) AIR 1986 Pat 480 (481) : 15 Pat 614. (Sec- 
tion 170, Ben. Ten. Act, does not exclude claim 
under 0. 21 B. 100 0. P. C.) 

Note 2 

1. (’28) AIR 1928 Pat 76 (82). 

(’17) AIR 1917 Pat 697 (697) : 2 Pat L Jour 478. 
(’95^7 All 478 (481). 

2. (’81) AIR 1981 Mad 634 (685). (Tenants and 
servants of judgment-debtor are bound decree.) 

(’07) 17 Mad L Jour 821 (821). (Mort,^ee alter 
attachment is a representative of judgment- 
debtor.) 

(’29) AIR 1929 Pat 227 (228). (Purchaser of non- 
transferable holding is representative of judg- 
ment-debtor.) 

(’26) AIR 1926 Oal 966 (966). (Do.) 

(’18 AIR 1918 Mad 678 (674). (Do.) . . ■ . . 

(’18) AIR 1918 Pat 488 (484) : 8 Pat ^ <79, 
(Purchaser of the whole or part of K|:oeonjMh?7 
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Section 47'Note3 17 and 21, ante. The Calcutta High Court^ has, however, held that 0*21 RtlO(^ 
the word “judgment-debtor” in this rule does not include any person other than the Notes 2-8 
judgment-debtor ; the question according to that Court is not whether the 
applicant is a representative- of the judgment-debtor but if he is in possession 07 i his 
own account t and this should be investigated under Eule 101. See Eule 101, infra. 

A person who is a party to the suit, but against whom no decree has been 
passed^ is not a judgment-debtor and, therefore, can apply under this rule."* If, however, 
the decree is binding on him, his remedy is to apply under Section 47.^ 

Eules 100 and 101 are not exhaustive and do not include a case wLr.re the 
judgment-debtor himself is in possession on account of some third person and not on 
his own account. It has been hold, however, that in such a case the third person is 
entitled to apply under this rule if the judgment-debtor is dispossessed by the decree- 
holder or auction-purchaser.® 

Whore the judgment-debtor or his representative is dispossessed of property 
not included in the decree, his remedy is to apply under Section 47.^ 

8. dispossessed/* — Unless the applicant is dispossessed of the property, 
he has no cause of action to apply under this rule.^ The dispossession should be in the 
course of the delivery of possession^ and should be proved as a fact.® Thus, mere 
delivery of symbolical possession to the decree-holder or auction-purchaser will not 
amount to dispossession of the party in possession ; it must be shown that the applicant 
was actually dispossessed of the property/ 

Whore dispossession does not take place in the course of the delivery of 
possession in execution but subsequent thereto, this rule has no application, and the 
remedy of the party aggrieved is to file a regular suit for i)088e88ion.® 

Where a i)erson is in possession of the property by receipt of rent or otherwise, 
and the tenant in actual possession is dispossessed of the property by the decree-holder 
or auction- purchaser, the landlord is a person who is dispossessed of the property 

holding not transferable by custom is a represen- 
tative of the judgment-debtor.) 

(’39) AIR 1939 Pat 253 (253). (Purchaser of a 
transferable holding is not a representative of 
the judgment-debtor.) 

(’38) AIR 1938 Pat 90 (91). (Partition of tauzi— 

Mortgagor getting one taklita at partition and 
another person getting another takhta — Latter 
is not former’s ’reprosentativo’.) 

(’35) AIR 1935 Pat 253 (253). (Sons of Hindu 
judgment-debtor are prima facie bound by decree 
against their father and are not persons other 
than judgment-debtors (Obiter).) 

(’27) AIR 1927 Cal 156 (157) : 63 Cal 913. (Pur- 
chaser of non-transferable holding not a repre- 
sentative of judgment-debtor.) 

3. (*28) AIR 1928 Cal 792 (794). 

(’30) AIR 1980 Cal 848 (848). 

4. (’95) 17 All 222 (225) (PB). 

(’96) 19 Mad 831 (334). 

(’07) 80 Mad 72 (74). 

(’18) AIR 1918 Mad 911 (912) : 40 Mad 964 (966, 

967). 

( ’27) AIR 1927 Pat 404 (405). 

5. (*28) AIR 1928 Mad 1270 (1270). 

6. (’01) 26 Bom 478 (498). 


7. (’16) AIR 1916 All 104 (106) : 88 All 339. 

(’33) AIR 1933 Mad 569 (570). 

Note 3 

1. (’69) 12 Suth W R 231 (232, 233). 

(*35) AIR 1936 Pat 263 (253, 264). 

2. (’29) AIR 1929 Pat 653 (564, 656). 

3. (1865) 3 Suth W R 205 (206). 

4. (’04) 27 Mad 262 (268, 270). 

(’38) AIR 1933 Cal 144 (144). 

(’96) 20 Bom 851 (363) (PB). 

(’08) 80 Cal 710 (712). 

(’96) 1 Cal W N 843 (344). 

(’69) 11 Suth W R 191 (192). (Planting a bamboo 
and making proclamation to occupants is suffi- 
cient dispossession.) 

[See (’38) AIR 1938 Nag 442 (443). (Objector in 
his application under 0. 21 R. 100 contending 
firstly that he was in actual possession despite 
formal delivery to decree-holder — He alternately 
praying that if legal effect of formal delivery to 
decree-holder be dispossession, he (objector) 
should be given possession — Application is 
competent.)] 

5. (’23) AIR 1923 Cal 601 (602) : 50 Cal 311. 

[See also (’31) AIR 1931 Mad 534 (536).] 

[But sea (’38) AIR 1988 Oal 192 (192).] 
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0.31 B.100 within the meaning of this rule,^ even though the tenant is the judgment.debtor.^ See 
Notes 8^7 Note 2 above. 

4. Dispossession under order of Collector. — This rule has no application 
to a case where the decree has been transferred to the Collector for execution under 
powers conferred on him by the Local Government under Section 70 of the Code. The 
Court which passed the decree is for the time being functus officio, and has no 
jurisdiction to enquire into a complaint of dispossession under this rule;^ but as soon as 
the Collector has exhausted all the powers conferred upon him, the Civil Court has 
jurisdiction to inquire into any matters requiring to be done in execution such as those 
provided in Buies 97 to 103 of the Code.* 

*'By the purohaser thereof.” — Although the wording of this rule 
refers only to the auction-purchaser, it must be taken to be intended to include his 
legal representatives.^ 

8. Nature of inYestidation under this Rule. — See Buie 101, infra, 

6. Limitation. — The period of limitation for an application under this 
rule is thirty days from the date of dispostossion.^ See Article 165 of the Limitation 
Act, 1908. 

7. Applicability of Order 9 to applications under this Rule. — See 

Order 21 Buie 101. 


0. 21 R. 101 R. 1 0 1 . ] Where the Court is satisfied that 

Bona fido to the applicant was in possession of the property 

bo rortorod to poiMMion. account or on account of some 

person other than the judgment-debtor, it shall direct that the 
applicant he put into possession of the property. 


1. Procedure under the old Code. 

la. Applicability of Rule to proceedings under 
the Madras Estates Land Act, 1908. 

2. **On his own account.*’ 

3. Transferee pendente Ute. See Buie 102. 


4. Transfer of decree to Collector. See Buie 

100, Note 4. 

5. Nature of investigation under this Rule. 

6. Applicability of the provisions of Order 9 

to proceedings under this Rule. 

7. Appeal. 

8. Revision. 


1. Procedure under the old Code. — Buies 100 and 101 correspond to 
Sections 332 and 335 of the Code of 1882. Section 332 related to the procedure to be 


6. (’06)88 0al467 (491, 498). 

(*01) 26 Bom 478 (488, 498). 

(»71) 15Suth WB70(71). 

[See also (*78) 20 Buth W B 878 (874). (PoBses- 
fiion through a mortgagee is sufficient posses- 
sion to bring a claim under this rule.)] 

7. (’pi) 26 Bom 478 149^.^ 

1. (’18) 87 Bom 468 (490). 


(’24) AIB 1924 Nag 809 (811). 

2. (’14) AIB 1914 Bom 262 (268) : 88 Bom 678 
(676, 678). 

Note 4a 

1. (*88) AIB 1988 Gal 298 (298). 

Notoe 

1. (’16) AIB 1916 All 104 (106): 86 AU 889. 

(’81) AIB 1981 Gal 886 (887): 68 Oal 56. 
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adopted in the case of a person dispossessed by the holder of a decree, for possession, 
and Section 335 related to the case of dispossession by the auction-purchaser. But 
under Section 332, the Court had to examine the applicant, and on being satisfied that 
there was probable cause for making the application, had to ascertain on investigation 
if the following grounds existed, viz. — 

( i) Whether the property was bona fide in the possession of the applicant 
on his own account or on account of some person other than the 
judgment-debtor. 

( iij Whether the property was not comprised in the decree, and 
{ Hi) If the property was comprised in the decree, whether the applicant was 
not a party to the suit in which the decree was passed. 

If the Court was satisfied that these grounds existed, it had to order re-delivery 
of the property to the applicant — otherwise it had to dismiss the application. 

As to the nature of the investigation under this rule, see Note 5 below. 


la. Applioability of Rale to prooeedinge under the Madras Estates Land 
Aotf 1908. — By virtue of Section 192 of the ^ladras Estates Land Act, 1908, this 
rule is applicable to proceedings under that Act.^ 

2. his own aooount.’’ — Buies 100 and 101 are not confined, in their 
application, to cases of exclusive possession, but are applicable also to cases where the 
person dispossessed was in joint possession.^ Therefore, if a co-owner or a member of 
an undivided family is dispossessed in execution of a decree against another co-owner 
or coparcener, ho may apply under Rule 100 to be put in joint possession with the 
decree-holder or the auction-purchaser;^ but he cannot claim to be put in possession of 
specific portions of the property, as the Court canifot adjudicate on such questions of 
title under this rule/^ 


A mortgagee in possession of the property^ or an occupancy tenant,^ if 
dispossessed, can get back the possession under this rule as he is in possession on his 
own account, but not a mortgagee or transferee pendente lite- See Buie 102, infra. 
It has been held by the High Court of Patna that a usufructuary mortgagee is not 
entitled to object under 0. 21 B. 68 to the attachment of the property of his mortgagor, 
and that if such an objection is made and disallowed, Buie 63 will not operate to 
debar him from making an application under this rule when he is dispossessed by the 
purchaser in execution of a decree.^ It has been held by the High Court of Calcutta^ 
that if the claimant was in possession on his own account or on account of some person 
other than the judgment-debtor, he is entitled to succeed under this rule, though ho is 
a trespasser or has no title to the property. 


Order 21 Rule 101 — Note la 

1. (’85) AIR 1985 Mad 809 (810). 

Note 2 

1. (’81) AIR 1981 Gal 885 (887): 58 Cal 55. 

2. (’18) 18 Gal L Jour 188 (140). 

(’28) AIR 1928 Nag 52 (58); 18 Nag L R 206. 

(’24 AIR 1924 Pat 506 (507). 

(’94 1 18 Bom 522 (524). 

(’88) AIR 1988 Nag 442 (448, 444). 

[But aee (’98) 17 Bom 718 (721).] 

3. (*10) 5 Ind Gas 296 (801) (Oal). 

[See also (’88) AIR 1988 Ni^ 442 (444). (Decree 
for pogflesBion of fields against judgment-debtor 
entitled only to certain Bhare in fields ^ Judg- 


ment-debtor’s co-owners on application under 
O. 21 R. 100, are not entitled to possession of 
entire set of fields bat only to the extent of 
their share.)] 


4. (’14) AIR 1914 Cal 580 (581). 

(’78) 2 All 94 (95). 

(’95) 17 All 222 (224, 225) (FB). 

(*28) AIR 1928 Rang 127 (127): 6 Rang 122. 

(’39) AIR 1989 Pat 263 (268). 

5. (’81) AIR 1931 Mad 584 (535). 

6 . (’22) AIR 1922 Pat 408 (408): 1 Pat 159. 

(’87) AIR 1937 Pat 63 (64). 

7. (’37) AIR 1937 Cal 889 (340). „ . ^ , 

[Sm (’30) AIR 1930 Cal 706 (708): 47 Cal 907.] 


O.S1R.101 
Notes 1-2 
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0« 21 R« 101 The Court is not entitled, on an application under this rule, to investigate into 

Holes 2*4 the question of benami in order to determine whether the applicant was in possession 
of the property on his own account.® 

8. Transferee pendente lite. — See Order 21 Buie 102. 

4. Transfer of decree to Collector. — See Order 21 Buie 100 Note 4. 


5. Nature of the Investidation under this Rule. — Where a third party 
applies for re-delivery of property under this rule, the question which the Court has to 
decide is whether the applicant was in possession on his own account or on account of 
some person other than the judgment-debtor.^ It cannot reject the application on the 
ground that originally the applicant had not obtained possession in a lawful manner.® 
The applicant has to prove that he was in possession and was dispossessed in the course 
of the delivery of possession to the decree-holder or purchaser® (see Notes 2 and 3 to 
Buie 100, ante). The onus lies upon him to prove his right to possession,^ and it is a 
serious irregularity to ask the decree-holder or auction-purchaser to begin.® The Court 
should dispose of the application only after allowing the parties to produce whatever 
evidence they desire, oral or documentary.® The investigation under this rule being a 
summary one, the Court should confine itself to the question of possession and should 
not decide questions of title^ or questions regarding the construction of the decree® or 
the equities of the parties.® An unsuccessful applicant under 0. 21 B. 58 is not 
competent to apply under 0. 21 B. 100 inasmuch as the order against him will be 
conclusive against him subject to the result of a suit instituted under 0. 21 B. 63 to set 
aside the order,^® 

Where subsequent to the dispossession events have happened which disentitle 
the applicant to retain possession, the Court cannot refuse to take notice of such events 
in passing an order under this rule.^^ 

6. Applioability of the proYisions of Order 9 to prooeedinds under this 
Rule. — See Section 141, Note 2 ante and Note 1 to Order 9, General. If the 
application under Buie 100 is dismissed for default or ordered ex parte, it has been 
held by the High Court of Calcutta^ that the Court may restore the application or set 
aside the ex parte order, as the case may be, under its inherent powers. 


8. (’24) AIR 1924 Pat 606 (507). 

Notes 

1 . (’01) 25 Bom 478 (488). 

[Fiee (’17) AIR 1917 Nag 58 (54, 66) : 14 Nag 
L B 66.] 

2 . (’74) 23 Suth W B 406 (406). 

3. (1865) S Suth W B 205 (206). 

4 . (’67) 8 Suth W B 8 (9). 

(’69) 12 Suth W B 16 (17). 

5. (’31) AIB 1981 Mod 584 (538). 

6. (’85) AIB 1985 AU 457 (467). 

7. (’18) AIB 1918 Mad 911 (912): 40 Mad 9C4'(96C). 
(’14) AIB 1914 Cal 580 (680). 

(’10 8 Ind Cas 618 (614) (Low Bur). 

(’87) AIB 1937 Oudh 400 (401). 

alto (’88) AIB 1988 Pat 90 (91). 

(’88) AIB 1988 Vat 160 (163). (DedBion of the 
Court in a summary proceeding under O. 21, 
B. 100 is strictly epeaking not a decision as to 
title and is also not necessarily final.)] 

But under the old Code, if the apfHcation 
ittelf wot regietered at a SMif, it teat held that 


the question of title should be gone into : See the 
following eases; 

(’70) 14 Suth W B 140 (141). 

(1865) 3 Suth W B 318 (215). 

(’98) 1898 Bom P J 66. 

(’94) 1894 Bom P J 88. 

|’80 6 Cal 278 (280). 

(’78) 2 All 94 (96, 96). 

’70) 14 Suth W B 868 (869, 860). 

(’70) 18 Suth W B 80 (81, 82) (F B). 

(’78) 20 Suth Vi B 114 (116). 

(’08) 6 Oudh Cas 110 (112). 

(’69) 11 Suth W B 366 (266). 

8. (’80) AIB 1980 Pat 416 (417). 

9. (’26) AIB 1926 Mad 1127 (1128.) 

10 . (’38) AIB 1983 Cal 288 (284) : 86 Oal W M 
1084 (1036). (Claim caee dismissM for default.) 

(’36) AIB 1986 Pat 123 (128). (Claim case dis* 
missed summarily.) 

(’85) 168 Ind Cas 898 (898) (Pat). 

11 . (’88) AIB 1988 Cal 684 (686) : 60 Cal 686. 

Notes 

1 .. (’28) AIB 1928 Oal 179 (180). 
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7. Appeal. — If the proceedings relating to delivery of possession under 0.21 R. 101 
Eules 97 to 102 are “between the parties or their representatives,** an order passed in Notes 7-8 
such proceedings will fall under Section 47 according to the view of the High Courts of 

Calcutta and Madras and of the Judicial Commission6r*s Court of Sind. See Note 19 to 
Section 47, ante* An order under Eule 98 against a stranger will not fall under 
Section 47 even according to this view and no appeal will, therefore, lie in such a case.^ 

But if the proceedings under this rule are between parties to the suit, and an order is 
passed under this rule, the High Court of Madras* has held that the aggrieved party 
will have only a right of appeal under Section 47, ante* In the undermentioned case* 

Mr. Justice Odgers observed as follows : 

“It waa not open to the plaintiffs to proceed at their option, either by a suit or by way of 
appeal. It is also to be observed that Section 47 expressly bars a suit in contradistinction to 
Buie 108, which says that the order on obstruction proceedings shall bo conclusive subject to the 
result of the suit if any. It has, as far as I know, never been suggested in any case that the 
procedure under Section 47 and under Buie 108 is cumulative.” 

See also Note 84 to Section 47. 

8. Revision. — As the remedy of the party against whom an order under 
Eules 98, 99 or 101 has been passed is to file a suit under Eule 103 infra, ordinarily 
orders passed under these rules are not open to revision.^ But if the lower Court 
refuses to order investigation,* or rejects the application on a misconstruction of the 
law,^ or the lower Appellate Court erroneously entertains appeals from orders under 
those rules, ^ or if there are illegalities or material errors in the proceedings in the 
lower Court,® the High Court may interfere in revision. 


R. 102. [S. 333.] Nothing in rules 99 and 101 shall o.21B.10a 
RuIm not .ppHcmbie to ^^pply to resistance or obstruction in execution 
tranrferoo pondento lito. ^ docreo for tho possossiou of immoveablo 

property by a person to whom the judgment-debtor has transferred 
the property after the institution of the suit in which the decree 
was passed or to the dispossession of any such person. 

[1877, S. 333; 1859, S. 231.] 


Note 7 

1. (*81) AIB 1981 Cal 674 (676) : 68 Cal 808. 

[See also (’87) AIB 1987 Pat 186 (187).] 

2. (’21) AIB 1921 Mad 612 (614). 

(’20) AIB 1920 Mad 979 (980, 981). 

(’20) AIB 1920 Mad 126 (127) ; 48 Mad 696. 

[Sea also (’19) AIB 1919 Mad 654 (654).] 

3. (’26) AIB 1926 Mad 1198 (1199). 

Note 8 

1. (’80) AIB 1980 Cal 848 (848). 

(’88) AIB 1988 All 969 (960). 

(’16) AIB 1916 Mad 744 (744), 

(’ll) 10 Ind Caa 188 (186) (Lab). 

(’88) AIB 1988 Cal 192 (192). 

(’88) AIB 1988 Cal 677 (678). (But High Court 
has power to interfere in revision — Simply 
because another remedy is open, application for 
revision cannot be said to be mala fide.) 

('86) AIB 1986 Mad 940 (940). 


[But see (’84) 0 All 172 (173).l 

2. (’07) 9 Bom L R 936 (940, 941). 

3. (’24) AIR 1924 Fat 506 (507). 

4. (’23) AIR 1923 Bom 214 (215). 

(’80) AIR 1930 Bom 376 (378) : 54 Bom 479. 

(’37) AIR 1937 Pat 136 (137). 

5. (’81) AIR 1931 Cal 385 (386) : 58 Cal 55. 

(’31) AIR 1931 Mad 634 (688). (Asking decree- 

holder to begin his case is a serious irregularity.) 
(’10) 8 Ind Cas 613 (614) (Low Bur). (Since the Court 
went into the question of title in an investiga- 
tion under this rule revision lay.) 

(’37) AIB 1937 Rang 449 (449). (Where once pos- 
session has been delivered Court cannot again 
order delivery of possession simply liecause there 
has again been an obstruction -— If the Court 
does BO, it acts without jurisdiction and its order 
is revisable.) 

[Sse also (’85) AIR 1985 Mad 309 (310).] 
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Synopsis 

1. Scope of the Rule. | 2. Tronofono pondonle lite. 

1, Scope of the Role, — This rule enacts that a transferee pendente lite 
cannot get the benefit of the procedure under Buies 99 and 101.^ But such a person 
can raise all the objections that the judgment-debtor could have raised in execution.’ 
A transferee pendente lite who pays off a prior uaufruetnary mortgagee and enters 
into possession of the property must, however, be considered as standing in the shoes 
of the usufructuary mortgagee himself and not as being a transferee pendente lite 
under this rule.’ 

It has been held by the Calcutta High Court that this rule applies also to 
involuntary sales of the judgment-debtor’s property.’ But the contrary view has been 
held by the Patna High Court.’ 

2, TrauBfcree pendente lite, — This rule specifically deals with cases of a 
"decree for possession of immovable property." It does not deal with decrees for 
money in which property has been attached in execution and the judgment-debtor has, 
during such attachment, transferred his properties. It has been held in the oases 
cited below^ that the principle of this rule will apply to such oases also. 

See also Note 21 to Section 47 and Note 3 to Buie 98. 


R. 1 03. [Ss. 332, 335. ] Any party not being a judgment- 
Orden eeaeiudve mb- debtor against whom an order is made under 
j«ct to ngukr snit. gg jjj^y institute a SUit 

to establish the right which he claims to the present possession of 
the property; but, subject to the result of such suit (if any), the 
order shall be conclusive. 

Synopsis 


!• Scope of the Rule* 

le. i^pUcebility of Section 42 pf the Specific 
Relief Act to suit under this Rule. 

2* Suit by decree-bolder or auction-pur* 
chaier under a different right 


3* **An]^arty against whom an order it 

4* Order diimbting application under 
Rule 95. 

4a. Partiet to fuit* 

5* Limitation. 

6. Court-fee* 


1. Boope of the Rale. — This rule declares thab any party against whom an 
order is made under Buies 98, 99 or 101, may institute a suit to establish his right 
to the present possession of the property.^ The word **party'* refers to a party to th^ 
petition, and not to the decree under execution.^ 


Order 21 Rule 102 ^ Note 1 

1* (’18) AIR 1918 Mad 678 (674). 

(’.84) AIR 1984 Lah 467 (458). 

(*10) 8 Ind Gas 806 (806) (Mad). 

[See ('ll) 11 Ind Gas 989 (980) : 89 Gal 220.)] 

2. (*26) AIR 1926 Mad 968 (969). 

3. (’26) AIR 1026 Oudh 610 (611) : 2 Luok 269. 

4. (’89) AIR 1989 Cal 709 (710) : I LB (1989) 2 
Oal68 : 48 0alWN692(694). 

9. (’85) AIR 1985 Pat 980 (280). 

Note 2 

1. (’10) 7 Ind Gas 418 (419) : 84 Mad 450, 


[See also (’05) 28 Mad 119 (122).] 

See also Note 21 to Seotion 47. 

Order 21 Rule 103 — Note 1 

1. (’28) AIR 1928 Lah 145 (146). (Order not 
passed under Rr. 98, 99 or 101— B, 108 does not 

C^IlB 1686 Mad 9*0 (640). (Tbe oomua n> 
meiy ii thia and h(Mian appUcaUcnlocnylaloa.) 

2. (’90) AIB 1690 Ibd 196 (197) : 48 Had 608.. 

[Sm alto (’91) AIR 1691 Bom 199 (194): 46Bom 
678.] . 
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The right of suit under this rule is a statutory one, and the mere fact that 0# 81 R# 109 
a party has failed to prefer a claim under Buie 58 ante, will not debar him from Noto 1 

maintaining a suit under this rule.^ On the other hand, the failure to file a suit under 
this rule by a party against whom an order is made under the previous rules will 
render the order under those rules conclusive against him and his representatives.^ 

However, where subsequent to the adverse order against a person his right to the 
possession of the property is established in another suit between the parties, it is not 
necessary to sue again under this rule to establish the right.^ It will be useful here to 
compare Buie 63, ante, with this rule. A suit under the former is instituted for the 
purpose of establishing the right which the plaintiff claims to the property in dispute, 
while a suit under this rule is for the purpose of establishing the right which he claims 
to the present possession of the property.® Such right to possession may be based on 
title even without showing that the plaintiff was in actual possession at the date of the 
order against him.^ Another point of distinction between Buie 63 and this rule is that 
while under the former even an order without investigation will bo conclusive, such 
an order will not be conclusive under this rule.® The reason is that under Buie 63 the 
party against whom any order is made should institute a suit under that rule, whereas 
under this rule only a party against whom an order is made tender Buies 98, 99 or 101 
need institute a suit under this rule, and an order under Buies 98, 99 or 101 can only 
be made ''where the Court is satisfied," etc,, which can only be on an investigation 
of the question.® 

The scope of a suit filed under this rule is not the mere determination of the 
question of possession of the parties concerned, but the establishment of the right or 
title by which the plaintiff claims the present possession of the property.^® It has 
been held that a suit under this rule is by way of defence of one's rights, and pleas 
available only by way of defence can be urged by the plaintiff in such suit. Thus, the 
plaintiff can rely on Section 63A of the Transfer of Property Act (doctrine of part 


(*84) 8 Mad 82 (88). (It is unnecessary to sue to 
have the order cancelied.) 

(*22)AIR 1922 Mad 63 (C3). (Docrce-holder’s 
own property sold by mistake— Obstruction by 
him for delivery to auction-purchaser — Appli- 
cation by latter allowed for delivery — Decree- 
holder must sue under this rule.)] 

3 . (*31) AIR 1981 Lah 598K698). 

4 . (*24) AIR 1924 Sind 97 (99); 17 Sind L R 63. 
(*82) AIR 1982 All 708 (704). 

(*17 AIR 1917 Oal 6 (6, 6). 

*20) AIR 1920 Lah 617 (620) : 1 Lah 67. 

*87) 10 Mad 867 (861). 

(*15) AIR 1916 Mad 686 (687). (Claim for sole 
poBsession— Joint possession ordered — Suit must 
be filed by claimant.) 

(*24) AIR 1924 Mod 602 (602). (The pendency of 
another suit will not prevent the order from 
becoming concluslvo.) 

(*88) 12 Bom 626 (688). 

5. (*87) AIR 1987 Mad 682 (683, 584). (What 
makes order conclusive is not failure to institute 
suit but failure to have the right established.) 

6. (*29) AIR 1929 Bom 879 (880): 68 Bom 668. 
(’20) AIR 1920 Lah 617 (620) : 1 Lah 67. (It is 

not suffioknt to diow that the summary order 
is erroneous.) 


7 . (*21) AIR 1921 Mad 317 (318): 44 Mad 227. 

(*29) AIR 1929 Bom 379 (380): 68 Bom 668. 

{See (*86) AIR 1986 Ijah 580 (532).] 

[See also (*82) AIR 1982 All 708 (704). (Suit 
contemplated by Rule 108 is not one under 
the Specific Relief Act, 1877, Section 9.)] 

[See however (*89) AIR 1989 Bom 508 (510). 
(There are observations in this judgment to the 
effect that a person against whom an order for 
removal of obstruction has been passed and 
who sues under this rule must prove that he 
was in possession when he obstructed the deli- 
very of possession.)] 

8. (*22) AIR 1922 Oal 229 (232, 288). 

(*26) AIR 1926 Nag 423 (425) : 22 Nag L R 94. 
Sm also Note 3, infra, 

9 . (*26) AIR 1926 Nag 428 (424, 426) : 22 Nag 
LR94. 

(*22) AIR 1922 Oal 229 (288). 

See also Note 8, infra, 

10 . (*36) AIR 1985 Bom 144 (148). 

(*S9) AIR 1989 Bom 608 (610). 

(*87) AIR 1987 Pat 615 (616). 

(’88) AIR 1988 Pat 488 (484). 

[See also (’87) AIR 1987 Mad 582 (588). (Policy 
underlying this rule is to have a spe^y settle- 
ment of the questions of title raised in execu- 
tion m^les.)] 
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0.21 R. 108 performance) in such suit although that Section is available only by way of defenoe.^^ 
Hotel A suit under this rule is not one under Section 9 of the Specific Belief Act, inasmuch 
as the dispossession on which it is based is not one ^'otherwise than in due course of 

It is not open to a defendant in a suit by the decree.holder under this rule 
to question the validity of the decree.^® 

Where an order becomes conclusive under this rule, it will bar a suit as well 
as a defence by the party against whom the order is passed or his representative.^^ 
Where, however, the order also falls under Section 47 of the Code, this rule does 
not, according to the High Court of Allahabad, operate as a bar to an appeal under 
that Section.^® 

The provisions of Buies 97 to 103 are of a restrictive nature and strict 
compliance with them is necessary. If, in a particular case, it is shown that the 
provisions of any of these rules have not been strictly complied with, the penal 
consequence of barring the right of suit cannot legally flow therefrom.^® 

A suit instituted under this rule is not a continuation of the summary 
application, but an independent proceeding governed by the relevant provisions of 
the Code ; it would lie in the Court within the local limits of whose jurisdiction the 
property in dispute is situate.'^ The onus of proving subsisting title is prima facie on 
the party who was out of possession,^® and it has been held that the mere fact that the 
other party has been driven to institute a suit under this rule cannot shift that burden 
on to that party.^® 

Where the plaintiff in a suit under this rule succeeds, the order complained of 
must be set aside and the parties must be restored to the status quo ante and where 
the plaintiff has been removed from possession of the property, he must be put back 
in possession.®® 

Where an auction-purchaser of an undivided share of a co-owner gets delivery 
of possession in execution but, on objection by a party to the suit, re-delivery is ordered 
in his favour, and the auction-purchaser thereupon sues for partition of the share 


11. (’40) AIR 1940 Oudh 1 (7) : 184 Ind Gas 401 
(408). 

12 . (’32) AIR 1982 All 708 (704). 

13 . (’87) AIR 1937 Gal 88 (91). (Contention that 
decree was passed without jurisdiction not 
allowed ) 

14 . (’24)* AIR 1924 Sind 97 (99): 17 Sind L R 63. 

(’86) 10 Mad 367 (361). 

(’17) AIR 1917 Cal 6 (5). 

(’18) AIR 1918 Mad 166 (165). (But if order is 
left unenforced and person resisting remains in 
possession plea in defence not barred.) 

(*37) AIR 1937 Mad 366 (366,367). (But the order 
is not conclusive as to questions which could 
not have been raised in the prior proceeding.) 
[See also (’37) AIR 1987 Oudh 401 (402) : 18 
Luck 889. (Order dismissing manager’s appli- 
cation is conclusive regardmg rights of joint 
family under 0. 21 R. 103 — • Individual mem- 
ber’s right to possession of his share in such 
property is equally barred.)] 

[see however (’88) AIR 1983 Gal 246 (260) : 60 
Cal 8. (Application not falling under Rule 97— 
Dismiswl— Suit for possession thereaftene is not 
one under Rule 108.) 

(*84) AIR 1984 Lah 467 (468). (Objections not 
falling under Rule 100— Dismissal— Suit under 


Rule 108 not maintainable.)] 

15 . (’88) AIR 1988 All 67 (69): 54 All 1081. 

16 . (’28) AIR 1928 Lah 672 (674). 

17 . (’04) 6 Bom L R 801 (302). 

18 . (’84) 10 Gal 60 (55). 

(’98) 22 Bom 967 (968). 

19 . (’26) AIR 1926 Sind 201 (202). 

[See however (’89) AIR 1989 Bom 508 (618). 
(In this case, plaintiff obstructed delivery of 
possession to the auction-purchaser — An order 
was passed removing obstruction and then 
plaintiff sued under this rule— The title uqder 
which plaintiff claimed was found to be void — 
It was held that he could not succeed in the 
suit notwithstanding that the auction-purchaser 
of the defendant was invalid.)] 

20. (’89) AIR 1989 Bom 608 (510). 

also (’40) AIR 1940 Oudh 1(7): 184 Ind Gas 
401 (408). (Third person in possession— Objec- 
tion by him to proceedings for delivery of 
session dismissed but he continuing in posses- 
sion — Suit by him under Rule 108 — During 
pendency of suit, he was dispossessed -— He Is 
entitled to be restored to possession on his 
ultimate sucoess in the suit— Rule 101 may be 
applied in such cases.)] 
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purchased by him, such a suit is not governed by either this rule or by Article llA 0* 21 R. 108 
of the Limitation Act, inasmuch as the re-delivery proceedings fall within Section 47.*^ Notes 1-8 

la. Applicability of Section 42 of the Specific Relief Act to suit under 
this Rule. — In a suit under this rule to establish the plaintiff s right to the present 
possession of the property, it is not necessary to ask for the further relief of possession : 
the proviso to Section 42 of the Specific Belief Act, 1877, does not take away the 
special right conferred by this rule of merely asking for a declaration of the plaintiff’s 
right.^ But the plaintiff is not precluded from claiming consequential relief in such a 
suit.® 


2. Suit by decree-holder or auction-purchaser under a different ri^ht.— 

The cause of action for a suit under this rule is the adverse order passed under 
Buies 98, 99 or 101, ante. This rule does not therefore apply where the auction- 
purchaser or the claimant institutes a suit relating to the property in any other 
capacity or based on a cause of action different from the adverse order under Buies 98, 
99 or 101, ante,^ 

Illustrations 

1. A purchased certain property in execution of a decree and took delivery of poBsession of 
the property through Court. B filed an application under Buie 100, but the Court dismiBsed it on 
, the ground that B was not dispossessed and had, therefore, no cause of action under Buie 100. B 
was subsequently dispossessed, and he brought a suit for possession, alleging as the cause of 
action the subsequent dispossession, more than one year after the date of the order under 
Buie 100. It was held that the suit was not barred.^ 

9. In execution of a decree for posBOssion A was obstructed by B, and an order under Buie 98 
was passed against B, B filed a suit to set aside the decree on the ground of fraud and for 
delivery of possession as a consequential relief. It was held that since the basis of the claim was 
distinct and different, and the possession claimed was not present possession but only by way of 
consequential relief, the suit was not barred.^ 

8. A dispossessed B in execution of a decree. B filed an application under Buie. 100 and the 
same was granted. Subsequently A became aware of the fact that the judgment-debtor, a tenant, 
of a non-transferable holding had transferred the holding to the defendants. Ho thereupon filed a 
suit in ejectment against the defendant in the capacity of a landlord. It was held* that the suit 
was not barred and that the cause of action was not the loss of possession but the fact that the 
tenant had unlawfully transferred a non- transferable holding to the defendants.^ 

Inasmuch as an order under Buies 98, 99 or 101 is conclusive under this rule 
only so far as the present right to possession is concerned, this rule will not operate so 
as to bar a party against whom an order has been passed under those rules, from 
maintaining a suit for redemption of property® or for enforcing a mortgage lien over 
the property.® See also the undermentioned case.^ 

3. Any party against vhom an order is made.” — As has been observed 
in Note 1 ante^ an order cannot be said to have been made against any plh:ty, within 


21. (’27) AIB 1927 Mad 952 (958). 

Note la 

1. (’84) AIB 1984 Nag 169 (169). 

(’88) AIB 1988 Pat 558 (559). 

2. (’85) AIB 1985 Sind 129 (180). (The suit is not 
for setting aside the adverse order but to estab- 
lish the plaintiff's right.) 

Note 2 

1.(’26) AIB 1926 Mad 683(684):49 Mad 596. (Suit 
for partition by a purchaoBr from a Hindu co- 
parcener is not barred by a prior decision against 
him in a suit by him for declaration of his right 
to possession under 0. 21 B. 108.) 


2. (’24) AIB 1924 Cal 97 (98). 

3. (’27) AIB 1927 Bom 184 (187) ; 51 Bom 158.' 

4 . (’26) AIB 1926 Cal 377 (.877). 

5. (’21) AIB 1921 Nag 69 (70) : 17 Nag L B 83. 
(’28) AIB 1928 Nag 97 (98) : 28 Nag L B 164. 

[But see (’89) AIB 1939 Pat 7 (13):18 Pat 155.] 

6. (’01) 29 Cal 25 (29). 

7. (*38) AIB 1988 Cal 884 (384) ; I li R (1988) 1 
Cal 685. (Claim of applicant under 0. 21 R. 97 
for possoBsion of whole of homestead — Opposite 
party claimiug u share — Claim of applicant 
dismissed under 0. 21 B. 99 Suit by appli- 
cant for partition and possession of his share 
not barred.) 
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O.atR.108 ,the meaning of this rule, unless it was made after investigation into the matter.^ It is 
HotM also necessary that the Court should have come to a definite conclusion on the matter 
under enquiry; if it declines to give any decision at all on the matter, it will not be 
conclusive so as to bar a suit instituted more than one year from the date of the order.’ 
The mere fact, however, that the investigation is not a complete one will not detract 
from the oonclusiveness of the order.’ Nor, where an application has been rejected 
after investigation, will the mere fact that the Court refers the parties to a regular 
suit, detract from the conclusive character of the order.* It has been held in the 
following cases that there is no order against a party within the meaning of this role — 

(1) Where the applicant withdraws his application and the Court makes an 
endorsement on the application that no investigation was made by reason of the 
withdrawal.’ 

(2) Where the application is dismissed for default of appearance’ or for non- 
prosecution^ without inquiry. But where the Court fixes a day for the enquiry and, 
on the plaintiff’s failure to produce evidence in support of the case, dismisses the 
application in the presence of the parties, it cannot be said to be a dismissal for default 
without inquiry.’ 

(3) Where the application of the claimant is aUowed for default of appearance 
of the decree-holder.* 

(4) Where the application is amply dismissed without investigation.^* 

(6) Where the application is rejected on the ground that it has been filed 
beyond time.‘^ 

(6) Where the party was a minor and was not properly represented in the 
proceedings.*’ 

Where A files an application and the same is decided against him, he cannot be 
said not to be a party “against whom an order has been passed’’ merely because be is 
a benamidar for another person.*’ 

Although Buie 101 speaks of an order directing the applicant to be put in 
possession of property, it has been held that an order dismissing an application under 
Buie 100 to be put in possession is nevertheless an order against the applicant under 
Buie 101 for the purposes of this rule, and that the applicant would be bound to file a 
suit under this rule within one year from the date of the order.** 


4, Order diemlesind appUoatlon wider Rale 95. — An order on an application 


under Order 21 Buie 96 dismissing it on the ground that the person in possession was 
so on his own account and not on account of the judgment-debtor, is not an order 
under Buie 99 dismissing an application complaining of resistance or dispossession, and 


^ Note 3 

1. (’10) 14 (^1 W N 846 (861). 

[See also (’18) AIR 1918 Mad 166 (166). 

(’19) AIR 1919 Lah 180 (181) : 1919 Pun Be 
No. 1. (The Conrt has no jnrisdietion to ditsot 
the person in whole favour the order is made 
to bring a suit to establish his rights.)] 

2. (’99) 9 Mad L Jour 176 (176, 177). 

(’08) 37 Mad 36 (36). 

[See (’38) AIR 1938 Lah 673 (678, 674). (Con- 
signiug obstruotor’s application to record-room 
and directing decree-holder to die suit if neces- 
sary.)] 

[See also (’14) AIR 1914 Mad 131 (136).] 

3. (’99) 9 Mad L Jour 176 (176). 

4. (’97) 7 Mad L Jour 810 (811). 


5. (’81) 6 Bom 440 (441). 

6. (’17) AIR 1917 Nag 68 (64, 66) ; 14 Nag L B 

66 . 

7. (’07) 84 Cal 491 (492, 498). 

(’17) AIR 1917 Nag 68 (64) ; 14 Nag L B 66. 

8. (’18) 30 Ind Oas 869 (869) (All). 

(’ll) 8 All L Jour 636 (638, 639). 

[See (’07) 6 Oal L Jour 863 (867).] 

8. (’28) AIR 1928 Oal 179 (180), 

10. (’18) AIR 1918 Mad 664 (664). 

(’16) AIR 1916 Oal 766 (766). 

11. (’83) 4 All 181 (184). 

12. (’08) 83 Bom 408^409). 

13. CIO) 8 Ind Oas 364 (366, 367) (Mad). 

14. (’17) AIR 1917 Bom 188 (184) : 43 ^ 10. 
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this rule will not apply to such orders.^ Nor will this rule apply where the decree- 0.21 R.108 
holder applying under Sule 95 gets possession without any resistance on the part of Notes 4*8 
any one ; and the party dispossessed is not bound to sue the auction-purchaser within 
one year under this rule.^ 

PartieB to suit. — See the undermentioned cases.^ 

5. Limitation. — A suit under this rule is governed by Article 11 A of the 
Limitation Act and should be brought within one year of the date of the order against 
the plaintiff.^ It has been held in the undermentioned case^ that where an order against 
a person in possession has remained unexecuted, he is, in a suit against him for 
possession, not estopped from pleading that plaintiff has no title to the properties. As 
has been seen in Note 3 above, where an order is passed without investigation, or 
where a suit is filed on a cause of action other than that of dispossession or of resistance 
or obstruction to delivery of possession, this rule does not apply and consequently 
Article llA of the Limitation Act also does not apply.^ 

In computing the period of one year prescribed by Article 11 A, the time taken 
in revision proceedings cannot he excluded under Section 14 of the Limitation Act.^ 

6. Court-fee. — A plaint in a suit under this rule is chargeable with a fixed 
fee under Article 17 of Schedule II of the Court-fees Act, 1870.^ 


Looal Amendments 

ALLAHABAD 

The following rules shall be added to Order XXI : 

** 104. When the certificate prescribed by Section 41 is received by the Court q, 21 R. 104 
which sent the decree for execution, it shall cause the necessary details as to the result (AUababad) 
of execution to be entered in its register of civil suits before the papers are trans- 
mitted to the record-room. 

105. Every attachment of moveable property under Kule 43, of negotiable 0.21R. 105 
instruments under Buie 51, and of immovable property under Rule 54, shall bo made (Allahabad) 
through a Civil Court Amin, or bailiff, unless special reasons render it necessary that 


Note 4 

1, (’24) AIR 1924 All 495 (499, 500) : 46 All G9S 
(FB). 

2. (’24) AIR 1924 Rang 261 (262). 

Note 4a 

1. (’38) AIR 1938 Nag 300 (302) : I L R (1939) 
Nag 422. (Ab it is essential for the plaintiffs in 
a suit under 0. 21 R. 103, 0. P. 0., to establish 
their right not only against the decree-holder, 
but also against the judgment-debtor, in such 
cases the judgment-debtor would be a proper if 
not a necessary party.) 

(’36) AIR 1935 Sind 129 (181). (Suit against 
obstructor — Judgment-debtor is not necessary 
party.) 

Note 5 

1. (*33) AIR 1933 AU .09 (404) : 44 All 607. 

I *17) AIR 1917 Ail 436 (437). 

I * 66 1 10 Bom 604 (609, 610). 

’03) 36 Bom 146 h49). 

*03 1 36 Bom 780 (784). 

I *36) 90 Ind Om 837 (838) (Oal). 

I *30) AIR 1930 Lah 617 (630) : 1 Ldi 67. 

I *99) 9 Matd L 7onr 181 (188). . 

< *16) AIR 1916 I«h 398 (399). 


(’38) AIR 1988 Cal 577 (577, 578). (Kevision 

against order dismissed — Time runs from lower 

Court's order and not from order in revision.) 

[Sm also (’10) 6 Ind Cas 680 (680) (Mad). 

(’74) 11 Bom II 0 B 174 (181). ] 

[But see (’13) 16 Cal W N 971 (972). (Decided 
under old Limitatiou Act, 1877, Article 11, in 
which orders under S. 833 were not mentioned.)) 

2. (’18) AIR 1918 Mad 165 (166). 

3. (’83) 12 Cal L Rep 660 (554). 

See Notes 2 and 8, ante. 

[See oleo (’27) AIR 1937 Mad 898 (900). (Suit 
for mesne proOts not barred.)] 

4. (’80) AIR 1980 Bom 505 (506). 

Note 6 

1. (1900) 32 All 884 (886). 

[See alto (’85) 9 Bom 30 (22). 

(’88) AIR 1988 Nag 800 (303) : I L R (1939) Nag 
433. (Suit under, is in substance suit for set- 
ting aside executing Court’s order — Belief for 
poseeesion is implicit and, if prayed for, does 
not necessitate levy of court-fee on ad valorem 
basis.) 

(’88) AIR 1988 Pat 831 (821). (No oourt-fee pay. 
able on prayer for poesession.)] 
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(Allahabad) 


O. 21 R. 106 
(Allahabad) 


O. 21 R. 107 
(Allahabad) 


O. 21 R. 108 
(Allahabad) 


O. 21 R. 109 
(Allahabad) 


O. 21 R. 110 
(AUahabad) 
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any other agency should be employed, in which case those reasons shall be stated in 
the handwriting of the presiding Judge himself in the order for attachment. 

Note. The provisions for recording reasons is only directory and not mandatory and an 
attachment made by a person (other than a Civil Court Amin or bailiff,) who has been appointed 
by the Court for the purpose but without recording reasons, is not illegal or without jurisdiction.^ 

106. When the property which it is sought to bring to sale is immovable 
property within the definition of the same contained in the law for the time being in 
force relating to the registration of documents, the decree-holder shall file with his 
application for an order for sale a certificate from the Sub-Begistrar within whose 
sub-district such property is situated, showing that the Sub-Begistrar has searched his 
book Nos. I and II and their indices for the twelve years preceding the mortgage or 
attachment as the case may be and stating the encumbrances, if any, which he has 
found on the property. 

Note. The omission to file a certificate as required by this rule will not entitle the decree- 
holder to have process issued, on his application,— but the application, if it satisfies the require- 
ments of Buie 11, anUt will not on that account, cease to be one in accordance with law and can- 
not, therefore, be dismissed.! 

107. Where an application is made for the sale of land or of any interest in 
land, the Court shall, before ordering sale thereof, call upon the parties to state 
whether such land is or is not ancestral land within the moaning of Notification 
No. 1887-1—238-10, dated 7th October, 1911, of the Local Government, and shall fix 
a date for determining the said question. 

On the day so fixed, or on any date to which the enquiry may have been 
adjourned, the Court may take such evidence, by aflBdavit or otherwise, as it may 
deem necessary; and may also call for a report from the Collector of the district as to 
whether such land or any portion thereof is ancestral land. 

After considering the evidence and the report, if any, the Court shall determine 
whether such land, or any, and what part of it, is ancestral land. 

The result of the enquiry shall be noted in an order made for the purpose by 
the presiding Judge in his own handwriting. 

108. When the property which it is sought to bring to sale is revenue paying or 
revenue free land or any interest in such land, and the decree is not [sent to the 
Collector for execution under Section 68, the Court, before ordering sale, shall also 
call upon the Collector in whose district such property is situate to report whether the 
property is subject to any (and, if so, to what) outstanding claims on the part of 
Government. 

109. The certificate of the Sub-Begistrar and the report of the Collector shall 
be open to the inspection of the parties or their pleaders, free of charge, between the 
time of the receipt by the Court and the declaration of the result of the enquiry. 

No fees are payable in respect of the report by the Collector. 

110. The result of the enquiry under Buie 66 shall be noted in an order made 
for the purpose by the presiding Judge in his own handwriting. The Court may in its 
discretion adjourn the enquiry, provided that the reasons for the adjournment are 
stated in writing and that no more adjournments are made than are necessary for the 
purposes of the inquiry. 

Note. It ia necoBaary that the result of the enquiry under 0. 21 B. 66, should be drawn up 
by the Judge in hie own handwriting,^ 

O. 21 R. 105 (Allahabad) 

U CS5) AIR 1936 AU 490 (491). 

O. 21 R. 106 (Allahabad) 

1. (*80) AIR 1980 All 188 (189). 

O. 21 R. no (AUahabad) 

1. (’82) AIR 1982 All 55 (66). 
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111. If after proclamation of the intended sale has been made any matter is 0*21 R.111 
brought to the notice of the Court which it considers material for purchasers to know, (Allahabad) 
the Court shall cause the same to be notified to intending purchasers when the 

property is put up for sale. 

112. The costs of the proceedings under Buies 66, 106 and 108 shall be paid 0.21 R.112 
in the first instance by the decree-holder; but they shall be charged as part of the costs (Allahabad) 
of the execution, unless the Court, for reasons to be specified in writing, shall consider 

that they shall either wholly or in part be omitted therefrom. 

113. Whenever any Civil Court has sold, in execution of a decree or other order, o. 21 R. 113 
any house or other building situated within the limits of a military cantoninont or (Allahabad) 
station, it shall, as soon as the sale has been confirmed, forward to the Commanding 

Officer of such cantonment or station for his information and for record in the Brigade 
or other proper office, a written notice that such sale has taken place ; and such notice 
shall contain full particulars of the property sold and of the name and address of the 
purchaser. 

114. Whenever guns or other arms in respect of which licenses have to be 0.21R. 114 
taken by purchasers under the Indian Arms Act (Act No. XI of 1878) are sold by (Allahabad) 
public auction in execution of decrees by order of a Civil Court, the Court directing 

the sale shall give due notice to the Magistrate of the district of the names and 
addresses of the purchasers, and of the time and place of the intended delivery to the 
purchasers of such arms, so that proper steps may be taken by the police to enforce 
the requirements of the Indian Arms Act. 

115. When an application is made for the attachment of live-stock or other 0.21 R. 115 
moveable property, the decree-holder shall pay into Court in cash such sum as will (Allahabad) 
cover the costs of the maintenance and custody of the property for fifteen days. If 

within three clear days before the expiry of any such i)eriod of fifteen days the 
amount of such costs for such further period as the Court may direct bo not paid into 
Court, the Court, on receiving a report thereof from the proper officer, may issue an 
order for the withdrawal of the attachment and direct by whom the costs of the 
attachment are to be paid. 

116. Live-stock which has been attached in execution of a decree shall 0.21 R. 116 
ordinarily be left at the place where the attachment is made either in custody of the (Allahabad) 
judgment-debtor on his furnishing security, or in that of some landholder or other 
respectable person willing to undertake the responsibility of its custody and to produce 

it when required by the Court. 

117. If the custody of live-stock cannot be provided for in the manner described 0.21 R. 117 
in the last preceding rule, the animals attached shall be removed to the nearest pound (Allahabad) 
established under the Cattle Trespass Act, 1871, and committed to the custody of the 
pound-keeper, who shall enter in a register 

(a) the number and description of the animals ; 

(b) the day and hour on and at which they were committed to his custody ; 

(c) the name of the attaching officer or his subordinate by whom they wero 

committed to his custody ; and shall give such attaching officer or 
subordinate a copy of the entry. 

Note, Bee the undermentioned case.^ 

118. For every animal committed to the custody of the pound-keeper as o.21R. 116 
aforesaid, a charge shall be levied as rent for the use of the pound for each fifteen or (Allahabad) 
part of fifteen days during which such custody continues, according to the scale 
prescribed under Section 12 of Act No. I of 1871. 

And the sums so levied shall he sent to the Treasury for credit to the Municipal 

O. 21 R. 117 (Allahabad) faith handing over property to third person is 

1* (*86) AIB 1986 All 566 (666). (Supurdar in good liable to pay its price.) 



(AlbIwiMd) 


O. 21 R. lie 
(AlUhabad) 


O. 21 R. 120 
(Alklwbad) 


O. 21 R. 121 
(AlUwbMl) 


0. 21 R. 122 
(AlkdMbad) 
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(AlkhdMul) 
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or District Board, as the case may be, under whose jurisdiction the pound is. All such 
sums shall be applied in the same manner as fines levied under Section 12 of the said 
Gattle Trespass Act. 

119. The pound-keeper shall take charge of, feed and water, animals attached 
and committed as aforesaid until they are withdrawn from his custody as hereinafter 
provided and be shall be entitled to be paid for their maintenance at such rates as 
inay be, from time to time prescribed under proper authority. Such rates shall, for 
animals specified in the Section mentioned in the last preceding rule, not exceed the 
rates for the time being fixed under Section 5 of the same Act. In any case, for special 
reasons to be recorded in writing, the Court may require payment to be made for 
maintenance at higher rates than those prescribed. 

120. The charges herein authorized for the maintenance of live-stock shall be 
paid to the pound-keeper by the attaching officer for the first fifteen days at the time 
the animals are committed to his custody, and thereafter for such further period as 
the Court may direct, at the commencement of such period. Payments for such 
maintenance so made in excess of the sum due for the number of days during which 
the animals may be in the custody of the pound-keeper shall be refunded by him to 
the attaching officer. 

121. Animals attached and committed as aforesaid shall not be released from 
custody by the pound-keeper except on the written order of the Court or of the 
attaching officer, or of the officer appointed to conduct the sale ; the person receiving 
the animals, on their being so released, shall sign a receipt for them in the register 
mentioned in Buie 118. 

122. For the safe custody of moveable property other than live-stock while 
under attachment, the attaching officer shall, subject to 'approval by the Court, make 
such arrangements as may be most convenient and economical. 

Notes, See Note 2 to Seotion 122, ante. 

The action of the attaching officer in handing over the property to a surety is within his 
lawful powers under Buie 122, and upon his action being approved either expressly or impliedly by 
the Oourt, the surety becomes the officer of the Court and therefore is liable as a surety for the 
purposes of Section 145, ante.^ In the undermentioned ease* it has been held that the sapurdar does 
not become a public officer within the meaning of 0. 21 B. 52 of the Code, and therefore a fresh order 
of attachment need not be communicated to him instead of to the Amin. See also the undermentioned 
case.s 

123. With the permission of the Court the attaching officer may place one or 
more persons in special charge of such property. 

124. The fee for the services of each such person shall be payable in the manner 
prescribed in Buie 116. It shall not be less than four annas and shall ordinarily not 
be more than six annas per diem. The Court may at its discretion allow a higher fee ; 
but if it do so, it shall state in writing its reasons for allowing an exceptional rate. 

Note. See the undermentioned case.! 

126. When the services of such person are no longer required the attaching 
officer shall give him a certificate on a counterfoil form of the number of days he has 
served and of the amount due to him ; and on the presentation of such certificate to 
the Court which ordered the attachment, the amount shall be paid to him in the 
presence of the presiding Judge : 

Provided that where the amount does not exceed Bs. 6, it may be paid to the 

venienoe Act approved by Oourt — Supurdar 

is liable.) 

O. 21 R. 124 (Allahabad) 

1. (’87) 169 Ind Cas 684 (686) (All). • (It is the 
execution Oourt only which can setift the fee 
which is to he paid to the oiistodiah under the 
rule ; and it is otdy the d4eree*h6Uhir, 44 the 


O. 21 R. 122 (AUahabad) 

1 . (’81) AIB 1981 All 567 (571, 578) : 54 AU 268 
(FB). (AIR 1926 All 406, Overruled.) 

2. (’84) AIR 1964 All 857 (858). 

3. (’85) AIB 1985 All 787 (788). (Oommissioner 
appointed to attach moveables— He apminting 
supurdar without permission of Oourt lor con- 
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sahna by money order on requisition by the amin, and the presentation of the 
certificate may be dispensed with. 

Note* There is no provision in this rule or in any other part of Order 21 authorizing the 
executing Court to adjudicate on a dispute between the decree-holder and his sahnas (persons 
employed to watch crops and to see that they are not taken away).^ 

126. When in consequence of an order of attachment being withdrawn or for 
some other reason, the person has not been employed or has remained in charge of the 
property for a shorter time than that for which payment has been made in respect of 
his services, the fee paid shall be refunded in whole or in part, as the case may bo. 

127. Fees paid into Court under the foregoing rules shall be entered in the 
Register of Petty Receipts and Repayments. 

128. When any sum levied under Rule 119 is remitted to the treasury, it shall 
be accompanied by an order in triplicate (in the form given as Form 9 of the Municipal 
Account Code), of which one part will be forwarded by the Treasury Officials to the 
District or Municipal Board, as the case may be. A note that the same has been paid 
into the treasury as rent for the use of the i)Ound, will be recorded on the extract 
from the pass book. 

129. The cost of preparing attached property for sale, or of conveying it to the 
place where it is to be kept or sold, shall be payable by the decree-holder to the 
attaching officer. In the event of the decree-holder failing to provide the necess^iry 
funds, the attaching officer shall report his default to the Court, and the Court may 
thereupon issue an order for the withdrawal of the attachment and direct by whom 
the costs of the attachment are to be paid. 

130. Nothing in these rules shall be deemed to prevent the Court from issuing 
and serving on the judgment-debtor simultaneously the notices required by 0. 21, 
Rr. 22, 66 and 107. 

Garnishee Orders 

131. The Court may, in the case of any debt due to the judgment-debtor (other 
than a debt secured by a mortgage or a charge or a negotiable instrument, or a debt 
recoverable only in a Revenue Court), or any moveable property not in the possession 
of the judgment-debtor, issue a notice to any person (hereinafter called the garnishee) 
liable to pay such debt, or to deliver or account for such moveable property, calling 
upon him to appear before the Court and show cause why he should not pay or deliver 
into Court the debt due from or the property deliverable by him to such judgment- 
debtor, or so much thereof as may be sufficient to satisfy the decree and the cost of 
execution. 

Notes , — Where an objection is raised to a notice issued under this rule, and the objections are 
disallowed, the Court should pass an order under Order 21 Rule 183.^ 

Money left with the mortgagee for payment to the oreditors is not a debt within the moaning of 
this rule and cannot bo attached.^ 

132. If the garnishee does not forthwith or within such time as the Court may 
allow, pay or deliver into Court the amount due from or the property deliverable by 
him to the judgment-debtor, or so much as may be sufficient to satisfy the decree and 
the cost of execution, and does not dispute his liability to pay such debt or deliver such 
moveable property, or if be does not appear in answer to the notice, then the Court 
may order the garnishee to comply with the terms of such notice, and on such order 
execution may issue as though such order were a decree against him. 

133. If the garnishee disputes his liability the Court, instead of making such 
order, may order that any issue or question necessary for determining his liability bo 

person who has got the property attached, that O, 21 R. 131 (Allahabad) 

can be called upon to pay the fee.) 1. (»84) AIR 1934 All 770 (771). 

^ O.. 21 R. 125 (Allahabad) (’84) AIR 1984 All 1056 (1057) 

I. (’35) AIR 1985 All 102 (102). 2. (*34) AIR 1984 All 954 (956). 

3CPC. 149. 
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tried as though it were an issue in a suit ; and upon the determination of such issuo 
shall pass such order upon the notice as shall be just. 

134. Whenever in any proceedings under these rules it is alleged, or appears to 
the Court to be probable that the debt or property attached or sought to be attached! 
belongs to some third person, or that any third person has a lien or charge upon, or an 
interest in it, the Court may order such third person to appear and state the nature of 
his claim, if any, upon such debt or property and prove the same, if necessary. 

135. After hearing such third person, and any other person who may subse- 
quently be ordered to appear, or in the case of such third or other person not appearing 
when ordered, the Court may pass such order as is hereinbefore provided or make such 
other order as it shall think fit, upon such terms in all cases with respect to the lien, 
charge or interest, if any, of such third or other person as to such Court shall seem just 
and reasonable. 

136. Payment or delivery made by the garnishee whether in execution of an 
order under these rules or otherwise shall bo a valid discharge to him as against the 
judgment-debtor, or any other person ordered to appear as aforesaid, for the amount 
paid, delivered or realised although such order or the judgment may be set aside or 
reversed. 


137. Debts owing from a firm carrying on business within the jurisdiction of 
the Court may be attached under these rules, although one or more members of such 
firm may be resident out of the jurisdiction : Provided that any person having the 
control or management of the partnership business or any member of the firm within 
the jurisdiction is served with the garnishee order. An appearance by any member 
pursuant to an order shall be a sulQKcient appearance by the firm. 

138. The costa of any application under these rules and of any proceedings 
ariling therefrom or incidental thereto, or any order made thereon, shall be in the 
discretion of the Court. 

139. (1) Where the liability of any garnishee has been tried and determined 
under these rules, the order shall have the same force and be subject to the same 
conditions as to appeal or otherwise as if it were a decree. 

(2) Orders not covered by clause (1) shall be appealable as orders made in 
execution. 

Illustration. — An application for a garnishee order is dismissed either on the 
ground that the debt is secured by a charge or that there is no prima facie evidence 
of debt due. This order is appealable as an order in execution. 

Note. An order against the garnishee has the force of a decree which virtually becomes part 
and parcel of the original decree passed in the suit. It supplements the decree passed in the orlgint^ 
8uit.i 


140. All the rules in this Code relating to service upon either plaintiffs or 
defendants at the address filed or subsequently altered under Order 7 or Order 8 shall 
apply to all proceedings taken under Order 21 or Section 47. 

The following form shall be used under the provisions of Buie 131 of Order 21 : 


Suit No. of 19 

Versus 

To 

WHEREAS it is alleged that a debt of Bs. 
the jadgment*debtor : 


Plaintiff, 
Defendant. 
ifi due horn you to 


O. 21 R. 139 (AlUhabad) 

1. (*84) AIR 1984 All 1056 (1067). liability of garnishee held to exist — Order luia 

[dee also '(*88) AIR 1988 All 254 (255, 256). force of decree — Ad court-lee ii pay- 

(Application lor garnishee order allowed and able on appeal from such order,)] 
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Or that you are liable to deliver to the abovenamed judgment-debtor the property set forth in 
the schedule hereto attached; 

Take notice that you are hereby required on or before the day of 19 

to my into this Court the said sum of Rs. or 

to deliver, or account to the Amin of this Court for the moveable property detailed in the attached 
schedule or otherwise to apppoar in person or by advocate, vakil or authorised agent in this Court at 
10-80 in the forenoon of the day aforesaid and show cause to the contrary, in default whereof an order 
for the payment of the said sum, or for the delivery of the said property may bo passed against you. 
Dated this day of 19 ,** 

Munsif Sub- Judge, 

' at 

CALCUTTA 

Insert the following as Order XXI A : 


0.21 R.140 
(AUahabad) 


OllDER XXI A. 


1. Every person applying to a Civil Court to attach moveable property shall, in 
addition to the process- fee, deposit such reasonable sum as the Court may direct, if it 
think necessary for the cost of its removal to the court-house, for its custody, and if 
such property is live-stock, for its maintenance according to the rates prescribed in 
Buie 2 of this Order. If the deposit, when ordered be not made, the attachment shall 
not issue. The Court may, from time to time, order tho deposit of such further tees as 
may be necessary. In default of due payment the property shall bo released from 
attachment. 


2. The following daily rates shall be chargeable for the custody and maintenance 
of live-stock under attachment : 

Goat and pig ... Annas 2 to annas 4. 


Sheep 
Cow and bullock 
Calf 
Buffalo 
Horse 
Ass 

Poultry 


Annas 2 to annas 8. 

Annas 6 to annas 10. 
Annas 8 to annas 6* 

Annas 8 to annas 12. 
Annas 8 to annas 12. 
Annas 8 to annas 6, 

Annas 2 to annas 8 pies 6.- 


Explanation, — Although the rates indicated above are regarded as reasonable, 
the Courts should consider individual circumstances and the local conditions and 
permit deposit at reduced rates where the actual expenses are likely to fall short of 
the minima or maxima. If any specimen of special value in any of the above classes is 
seized a special rate may be fixed by the Court. If any animal not specified is 
attached, the Court may fix the cost as a special case. 


3. Where the property attached consists of agricultural implements or other 
articles which cannot conveniently be removed and the attaching officer does not act 
under the proviso to Buie 43 Order 21, he may, unless the Court has otherwise 
directed, leave it in the village or place where it has been attached — 

(a) in the charge of the judgment-debtor or decree-holder or of some other 
person, provided that the judgment-debtor, decree-holder, or other person enters into 
a bond in Form No. 16-A of Appendix E to this Schedule with one or more sureties for 
the production of the property when called for, or, 

(b) in the charge of an officer of the Court if a suitable place for its safe 
custody be provided and the remuneration of the officer for a period of fifteen days 
paid in advance. 


4. If attached property (other than live-stock) is not sold under the proviso to 
Buie 43 Order 21, or retained in the village or place where it is attached, it shall be 
brought to the court-house at the decree-holder’s expense and delivered to the proper 
officer of the Court. In the event of the decree-holder failing to make his own 
arrangement for the removal of the property with safety, or paying the cost thereof 
in, advance to the attaching officer, then u^ess such payment has previously been 
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made into Court, the attachment shall at once be deemed to be withdrawn and the 
property shall be ma.de over to the person in whose possession it was before attachment. 

5. When live-stock is attached it shall not, without the special order of the 
Court, be brought to the Court or its compound or vicinity, but shall be left at the 
village or place where it was attached in the manner and on the conditions set forth 
in Buie 3 of this Order : 

Provided that live-stock shall not be left in the charge of any person under 
clause (a) of the said rule unless he enters into a bond for the proper care and 
maintenance thereof as well as for its production when called for, and that it shall not 
bo left in charge of an officer of the Court under clause (b) of the said rule unless in 
addition to the requirements of the said clause provision be made for its care and 
maintenance. 

6. When for any reason, the attaching officer shall find it impossible to obtain 
compliance with the requirements of the preceding rule so as to entitle him to leave 
the attached live-stock in the village or place where it was attached and no order has 
been made by the Court for its removal to the Court, the attaching officer shall not 
proceed with the attachment and no attachment shall be deemed to have been effected. 

7. Whenever it shall appear to the Court that live-stock under attachment are 
not being properly tended or maintained, the Court shall make such orders as are 
necessary for their care and maintenance and may, if necessary, direct the attachment 
to cease and the live-stock to be returned to the person in whose possession they were 
when attached. The Court may order the decree- holder to pay any expenses so 
incurred in providing for the care and maintenance of the live-stock and may direct 
that any sum so paid, shall be refunded to the decree-holder by any other party to 
the proceedings. 

8. If under a special order of the Court live-stock is to be conveyed to the Court, 
the decree-holder shall make his own arrangement for such removal and if he fails to 
do so, the attachment shall be withdrawn and the property made over to the person in 
whose xx)ssession it was before attachment. 

9. Nothing in these rules shall prevent the judgment-debtor or any person 
claiming to be interested in attached live-stock from making such arrangements for 
feeding, watering and tending the same as may not be inconsistent with its safe 
custody, or contrary to any order of the Court. 

10. The Court may direct that any sums which have been legitimately expended 
by the attaching officer or are payable to him, if not duly deposited or paid, be recovered 
from the sale proceeds of the attached property, if sold, or be paid by the person 
declared entitled to delivery before he receives the same. The Court may also order 
that any sums deposited or paid under these rules be recovered as costs of the 
attachment from any party to the proceedings. 

11. In the event of the custodian of attached property failing, after due notice, 
to produce such property at the place named to the officer deputed for the purpose, or 
to restore it to its owner if so ordered or failing in the case of live-stock to maintain 
and take proper care thereof, he shall be liable to be proceeded against for the 
enforcement of his bond in the execution proceedings. 

12. When property other than live-stock is brought to the C!ourt, it shall 
immediately be made over to the nazir, who shall keep it on his sole responsibility 
in such place as may be approved by the Court. If the property cannot from its nature 
or bulk be conveniently stored, or kept on the court premises or in the personal 
custody of the nazir, he may, subject to the approval of the Court, make such 
arrangements for its safe custody under his own supervision as may be moet 
convenient and economical. If auy premises are to be hired and persons are 4io be 
engaged for watobing the property the Court shall fix the charges for the prendsce 
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and the remuneration to be allowed to the persons (not being oflicers of tho Court) in 
whose custody the property is kept. All such costs shall be paid into Court by the 
decree-holder in advance for such period as the Court may from time to time direct. 

13. When attached live-stock is brought to Court under special order as aforesaid 
it shall be immediately made over to the nazir, who shall bo resjxjnsiblo for its duo 
preservation and safe custody until he delivers it up under tho orders of tho Court. 

- 14. If there be a pound maintained by Government or local authority in or 

near the place where the Court is hold, the nazir shall, subject to tho approval of tho 
Court, be at liberty to place in it such live-stock as can be properly kept there, in 
which case the pound keeper will be responsible for the property to the nazir and 
shall receive from the nazir the same rates for accommodation and maintenance 
thereof as are paid in respect of impounded cattle of the same description. 

15. If there be no good pound available, or, if in the opinion of tho Court, it 
be inconvenient to lodge tho attached live-stock in tho ix)und, the nazir may keep 
them in his own premises or ho may entrust them to any person selected by himself 
and approved by the Court. 

16. All costs for the keeping and maintenance of the live-stock shall be paid 
into Court by the decree-holder in advance for not less than fifteen days at a time as 
often as the Court may from time to time direct. In the event of failure to pay the 
costs within the time fixed by the Court, the attachment shall be withdrawn and the 
live-stock shall be at the disposal of the person in whose ix)ssession it was at the time 
of attachment. 

17. So much of any sum deposited or paid into Court under these rules as may 
not be expended shall be refunded to tho depositor. 

LAHORE 

Add the following rule : 

104. For the purpose of all proceedings under this Order service on any party 
shall be deemed to be sufficient if effected at the address for service referred to in 0. 8, 
R. 11, subject to tho provisions of 0. 7 B. 24, provided that this rule shall not apply 
to the notice prescribed by Rule 22 of this Order. 

OUDH 

Add the following rules : 

104. The Court may, in tho case of any debt due to tho judgment-debtor 
(other than a debt secured by a mortgage or a charge or a negotiable instrument, or a 
debt recoverable only in a Revenue Court), or any moveable property not in the 
possession of the judgment-debtor, issue a notice to any person (hereinafter called tho 
garnishee) liable to pay such debt, or to deliver or account for such moveable property, 
calling upon him to appear before the Court and show cause why he should not pay or 
deliver into Court tho debt due from or the property deliverable by him to such 
judgment-debtor, or so much thereof as may be sufficient to satisfy the decree and the 
cost of execution. 

^ote, Soe the undermentioned cases. ^ 

106. If the garnishee does not forthwith or within such time as tho Court may 
allow, pay or deliver into Court the amount due from or the property deliverable by 
him to the judgment. debtor, or so much as may be sufficient to satisfy the decree and 
the cost of execution and does not dispute his liability to pay such debt or deliver 
such moveable property, or if he does not appear in answer to the notice, then the 
Court may order the garnishee to comply with the terms of such notice, and on such 
order execution may issu e as though such order we re a decree against hi m. 

oT xTRyiOMOlld^ 

1. (*34) AIR 1934 Oudh 11 (13) : 9 Luck 278. attachment — Effect of notice under S. 104 — 
(*39) AIR 1939 Oudh 86 (87, 89, 90). (Rule 104 “Debt,” meaning of— Ascertainment of accounts 
and following rules do not involve question of is not neoossar}'.) 
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106. If the garnishee disputes his liability the Court, instead of making such 
order, may order that any issue or question necessary for determining his liability be 
tried as though it were an issue in a suit, and upon the determination of such issue 
shall pass such order upon the notice as shall be just. 

107. Whenever in any proceedings under these rules it is alleged or appears to 
the Court to be probable, that the debt or property attached or sought to be attached 
belongs to some third person or that any third person has a lien or charge upon, or an 
interest in it, the Court may order such third person to appear and state the nature of 
his claim, if any, upon such debt or property and prove the same, if necessary. 

Note. See the undermentioned case.I 

108. After hearing such third person, and any other person who may subse- 
quently'be ordered to appear, or in the case of such third or other person not appearing 
when ordered the Court may pass such order as is hereinbefore provided or make 
such other order as it shall think fit, upon such terms in all cases with respect to the 
lien, charge or interest, if any, of such third or other person as to such Court shall 
seem just and reasonable. 

109. Payment or delivery made by the garnishee whether in execution of an 
order under those rules or otherwise shall be a valid discharge to him as against the 
judgment.debtor, or any other person ordered to appear as aforesaid, for the amount 
paid, delivered or realized although such order or the judgment may be set aside or 
reversed. 

110. Debts owing from a firm carrying on business within the jurisdiction of 
the Court may be attached under these rules, although one or more members of such 
firm may be resident out of the jurisdiction : 

Provided that any person having the control or management of the partnership 
business or any member of the firm within the jurisdiction is served with the garnishee 
order. An appearance by any member pursuant to an order shall be sufficient 
appearance by the firm. 

111. The costs of any application under these rules and of any proceedings 
arising therefrom or incidental thereto, or any order made thereon, shall bo in the 
discretion of the Court. 

112. (1) Where the liability of any garnishee has been tried and determined 
under these rules, the order shall have the same force, and be subject to the same 
conditions as to appeal or otherwise as if it were a decree. 

(2) Orders not covered by sub-rule (1) shall be appealable as orders made in 
execution. 

Illustration, — An application for a garnishee order is dismissed either on the 
ground that the debt is secur^ by a charge or that there is no prima facie evidence 
of debt due. This order is appealable as an order in execution. 

113. All the rules in this Code relating to service upon either plaintiffs or 
defendants at the address filed or subsequently altered under Order 7 or Order 8 shall 
apply to all proceedings taken under Order 21 or Section 47. 

114. The following form shall be used under the provisions of Buie 104 of 
Order 21 : 

EXECUTION CASE NO. OF 19 . 

Decree-holder, 

Versus 

Judgment-debtor. 

To 

Whereas it is alleged that a debt of Es. is due from you to the judgment-debtor : 
Or that you are liable to deliver to the abovenamed judgment-debtor the property set forth in the 

O. 21 R. 107 (Oudh) 0. 21 R. 107, holding that a sum of money 

1. (*86) AIR 1986 Oudh 167 (168). (No second sought to be atta^ed by the decree-holder is 
appeal lies from an order of a Civil Court under subject to a charge in favour of another person.) 
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•flohedule hereto attached; take notice that you are hereby required on or before the day of 
19 , to pay into this Court the said sum of Bs. to deliver, or account to the nazir of this 

Oourt for the moveable property detailed in the attached schedule, or otherwise to appear in person or 
by advocate, vakil or authorised agent in this Court at lO-SO in the forenoon of the day aforesaid and 
show cause to the contrary, in default whereof an order for the payment of the said sum, or for the 
•delivery of the said property may be passed against you. 

Dated this day of 19 • 


Munsif. 


FATNA 


Subordinate Judgei 
At 


Add the following rale : 

“ 104. For the purpose of all proceedings under this Order service on any party 
shall be deemed to be sufficient if effected at the address for service referred to in 0. 8, 
R. 11, subject to the provisions of 0. 7 R. 24, provided that this rule shall not apply to 
the notice prescribed by Rule 22 of this Order.” 


SIND 

Add the following as Rule 104 : 

. “104. (1) Subject to the provisions of sub-rules (3) and 

address for service filed under Rule 19 of Order VII 
tion proceedings. H Order VIII, or, if the address has been subse- 

quently altered under Rule 24 of Order VII or under Rule 12 
^of Order VIII, the amended address shall hold good during all execution proceedings. 


(2). Every application for execution shall state the address for service given by 
the opposite party in the Court which passed the decree or the Court to which the 
decree was last transferred for execution and notices and processes shall issue to such 
address. 


(3) Rules 22, 23, 24 and 25 of Order VII shall apply, so far as may. be, to 
execution proceedingSt 

(4) If an appeal or an application for review or revision against the decree or 
order sought to be executed is pending at the time when the application for execution 
is filed, the provisions of Rule 38 of Order XLI shall, so far as may be, apply to such 
execution proceedings. 

(5) Nothing in sub-rules (1) to (3) shall apply to the notice proscribed by 
Rule 22 of Order XXL” 


ORDER XXll. 

Death, Mabbiaqe and Insolyenoi of Parties 

. Oeneral. — Synopsis 

1. Surrey of the Order. 2. Scope and applieabilily of the Order. 

1. SnVYey of the Order. — This Order deals with the creatioa, assignment or 
devolution of interest during the pendency of suits. Such creation, assignment or 
devolution may be brought about by : 

( i) the death of a party (Buies 1 to 6) ; 

( it) his marriage (Bole 7) ; 
i Hi) his insolvency (Buie 8) ; or 

( iv) other circumstances, such as transfer inter vivos, etc. (Bale 10). 
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OlPder 22 Death of a party. — If the suit is one in which the “right to sue" does not 

General survive, the death puts an end to the suit. If, on the other hand, it is a suit in which 

Hotes 1-2 the 'right to sue" survives, the death will not put an end to the suit (Rule 1). In the 

latter class of suits, that is, suits which are not put an end to on the death of a party, the 
following questions arise for consideration, viz . : What is the procedure to be followed 
in such suits? And what are the consequences of not following that procedure ? The 
answer to the questions will depend upon ( i) who is the party that died ; and ( ii) to 
whom or against whom does the right survive? From these standpoints the following 
six alternative cases are possible : 

• (1) One of two or more plaintiffs may die and the right to sue may survive to 

the surviving plaintiff or plaintiffs alone. 

(2) One of two or more defendants may die and the right to sue may survive 

against the surviving defendant or defendants alone. 

(3) One of two or more plaintiffs may die and the right to sue may survive 
either to the surviving plaintiff or plaintiffs along with third persons or 
exclusively to third persons. 

(4) A sole plaintiff or sole surviving plaintiff may die in which case the right to 

sue must, if at all, survive to persons who are not plaintiffs. 

(5) One of two or more defendants may die and the right to sue may survive 

either against the surviving defendant or defendants along with third persons 
or exclusively against third persons. 

(6) A sole defendant or sole surviving defendant rnay die in which case the right 
. to sue must, if at all, survive against persons who are not defendants. 

Rule 2 provides for the first two of the above alternatives. Rule 3 applies to 
the third and fourth ; and Rule 4 to the fifth and sixth alternatives. Rule 5 provides 
for determining the question as to who is the person to whom "or against whom the 
right to sue survives, in case there should be a dispute about it. The provisions of 
Rules 3 and 4 do not apply when the death occurs between the conclusion of the 
^ hearing of the suit and pronouncement of judgment in it (Rule 6), 

Marriage — See Rule 7. 

Insolvency. — Rule 8 deals with the insolvency of a plaintiff. The insolvency 
of a defendant does not fall within Rule 8, but comes under Rule 10. 

The effect of an abatement under the provisions of any of the previous rules is 
dealt with by Rule 9 ; and sub-rule (2) thereof provides the remedy by the person 
aggrieved by the abatement. Other cases of creation, assignment and devolution are 
dealt with by Rule 10. It will be noted that under this rule there is no abatement and 
even a substitution is within the discretion of the Court. 

2t Scope and applicability of the OrdePt — The provisions of this Order 
apply only to cases of creation, transfer or devolution of interest during the pendency 
of suit. Thus, there can be no substitution of legal representatives under this Order if 
the party is dead before the institution of the suit.V Nor can the provisions of the 
Order apply if the death occurs after the suit has been disposed of.^ Rule 6 itself is 
an illustration of this principle. 

Order 22 (General) — Note 2 and dies after his suit has been dismissed, his 

1. (*20) AIR 1920 Sind 62 (68). ]^al representatives may appeal from the d^ree 

(’82) AIR 1982 Sind 220 (220) : 20 Sind L B 862. withont making any application to be brought 

2. (*89) AIB 1989 Lah 84 (34). (If a plaintiff sues on the record in his place.) 
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Applicability to appeals. — By virtue of Eule 11 the provisions of this Order 
apply to appeals. But in so applying them the following points should be noted : 

( i) Sinoe an appeal is but a continuation of the suit, the provisions of the 
Order will apply even though the death may have occurred hetivcen the 
date of the lower Court’s decree and that of the filing of the appeal 
(vide Notes under the several rules). 

« ( a) Though a suit on a personal action will abate on the death of a party 

during its pendency, yet if the suit is decreed, and, pending an appeal 
from the decree the death occurs, the appeal will not abate;'* The 
reasons for this distinction have been discussed under Er. 1, 3, 4 and 11. 

The word appeal” in Eule 11 does not include appeals before the Privy 
Council ; and the provisions of this Order do not apply to such appeals. The reason is 
that judgments and orders of the Privy Council are, in effect, orders of the Sovereign 
and are of full force and effect despite the death of parties^ and Courts in India have 
no power to treat an order of the Sovereign as a nullity.® However, if a party dies 
after the grant of leave to appeal to the Privy Council and before the transmission of 
papers to England, the High Court can order substitution of legal representatives to 
avoid technical objections. But this power exists not by virtue of this Order and there 
is no limitation of time for such substitution.** 


Applicability to execution proceedings. — By virtue of Eule 12, the provisions 
in Eules 3, 4 and 8 of this Order do not apply to execution proceedings.^ As to 
whether an appeal against an order made in execution proceedings is itself a proceeding 
in execution of a decree or order within the meaning of Eule 12, see Note 1 to 
that rule. 

Applicability to miscellaneous proceedings. — By virtue of Section 141 of the 
Code, the provisions of this Order may bo made applicable, whenever •ix)ssiblo, to 
proceedings other than a suit or an appeal. For proceedings arising out of a reference 
to arbitration, see Schedule II, Para. 1, Note 17, in/ra. A conciliation proceeding 
under the Dekkhan Agriculturists* Belief Act (XVII of 1879) pending before a 
Sub-Judge has been hold to bo a proceeding in a Civil Court to which the provisions 
of this Order are applicable.® But they have been hold to be inapplicable to proceedings 
in a Mamlatdar’s Court under the Mamlatdars Act (Bombay Act III of 1876) on the 
ground that the said Act provides for a summary procedure in certain matters and 
that by implication the elaborate procedure contained in the Code was not intended to 
bo applied to such proceedings.® The provisions of the Order apply to proceedings 
under the U. P. Encumbered Estates Act (25 of 1934).^® This Order is also applicable 
to proceedings under the Chota Nagpur Tenancy Act, VI of 1908 : see Section 265 (3) 
of that Act. 


Applicability to revision proceedings. — There is a conflict of decisions as to 
the applicability of this Order to applications for revision. It has been held by the 
High Courts of Madras and Calcutta that this Order applies to such applications.^^ But 


3. (*89) AIR 1989 Nag 256 (258). (26 Bom 597 
and 26 Mad 499, Followed.) 

4 . (*24) AIR 1924 Mad 695 (695) : 47 Mad 618. 
('09) 4 Ind Gaa 454 (456) (Gal). 

5. (’20) AIR 1920Pat69(91,92):5FatLJour814. 

6. (’24) AIR 1924 Rang 217 (218) : 2 Rang 91. 
(’09) 4 Ind Gas 454 (456) (Cal). 

7. (’85) AIR 1985 All 27 (28). 

8« (•95) 19 Bom 202 (204). 


9. (’98) 17 ]Sm 645 (647, 648). (Act Ili'of' 1876 
(Bombay) has been repealed by Act II of 1 906 
(Bombay).) 

10. (’89) AIR 1939 All 717 (717). (In such pro- 
ceedingfi the landlord is to bo considered as the 
plaintiff and the creditor who puts in his claim 
as the defendant.) 

11 . (’88) AIR 193 Mad 116 (116, 117). 

(’18) 21 Ind Gas 407 (407) (Cal). 


Order 2ft 
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a contrary view has been held by the Sind Judicial Oommissioner’s Court and the 
Oudh Chief Court.“ 

Applicability to applicatiom for leave to appeal. — This Order does not apply 
to applications for leave to appeal to the Privy Council.^’ 

Death of person against whom insolvency petition has been filed — Proceedings, 
if can be continued against the estate, — It has been held in the undermentioned 
oases'* that a person against whom a petition in insolvency has been presented can be 
declared insolvent in spite of the fact that he dies before the application is decided. 

Effect of abatement, — Where an action fails under this Order, all reliefs or 
claims incidental to the action also fail. Thus, if an appeal abates as regards an 
injunction sought for, the appellant cannot press the appeal so far as the costs incurred 
by him in the lower Court are concerned.'* 


R. 1 . 361.] The death of a plaintiff or defendant shall 

No abatement by party’e Qot cause the suit to abate'? if the right to 

death if right to sue turvivea. SUrvlvOSe^ 

[1877, S. 361; 1859, S. 99. See S. 146.] 



1. Legislative changes. 

2. Scope of the Rule. 

3. **Right to sue,** meaning of* 

4e When right to sue survives. 

5. Right to sue in personal actions. 

6. Suit to establbh right to personal 

office. 

7. Right to sue in respect of torts. 

8. Right to sue on contracts. 

9. Right to sue for pre-emption. 

9a. Right to sue for partition. 

10. Application for leave to sue in forma 
pauperis. 


11. Claim to guardianship. 

12. Right to letters of administration. 

13. Right to fue in representative actions. 

14. Suit under Section 92 of the Code. See 

Section 92, Note SGL 

15. Suit by or against limited owners or 

reversioners. 

16. Suit under Sections 14 and 18 of the 

Religious Endowments Act. 

17. Partial abatement. 

18. Death of either party pending appeal. 

19. Suit or appeal against a dead person. 

20. No abatement by reason of death after 

decree. 

21. Appeal and revision. 


Other Topics ( miscellaneous) 


DMth of defendant in account euit — Bight to Death of plaintiS — Suit when abates. Sm 
sue whether survives. ^ Note i. Notes 5, 6 and 7. 

Dmth of defendant in an injunction suit — Hindu -widow or daughter, suit for possession. 
Abatement. Bee Note 7. whether survives. See Note 4. 


li LetflslfttlTe chft ngcg. — This rule corresponds to Section 361 of the old 
Code without any change except that the four illustrations which had been given under 
the old Section have been omitted as being unnecessary.' 


2. Soope of the Ralei — Where, during the pendency of a suit, a party dies, 
the first question to be decided is whether the right to sue survives or not.' If it does 


12. (’88) AIB 1988 Sind 300(20a):38 Sind LB 167. 
(’89) AIR 1989 Oudh 377(278): 184 Ind 0as81(83) 

(Hence no rule of limitation governs the appli* 
cation for substitution of parties in a revision 
application.) 

[See alM (’30) AIB 1920 Sind 120 (131).] 

13 . (’84) AIB 1984 Sind 86(87):9S Sind L B160. 

14 . (’83) AIR 1983 Lah 364 (364). 


(’38) AIB 1928 Mad 480 (481, 488) : 61 Mad 496. 
[Sm also (’88) AIB 1988 Mad 26 (26, 37).] 

18. (’24) AIR 1924 Bang 317 (218) : 3 Bang 01. 
ISm also (’87) AIB 1987 Nag 316 (217) : I L B 
(1988) Nu 280.] 

Ord«r 22 Rule 1 — Note 1 
1. See the Beport of the Special Committee. 

Note 2 

1. (*13) 17 Ind Oas 101(106, 106): 8 Nag LB 118^ 
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not, there is an end of the suit. If it does, the suit can be continued, though the trial 
of the suit cannot be proceeded with immediately and without anything more. The 
reason is, that on the death of a party, the suit is in a state of suspense^ and its trial 
cannot bo taken up without following the procedure laid down in Rules 2, 3 or 4, as 
the case may be. 

,3. "Right to sue," meaning of. — The words ‘'right to sue” must be 
interpreted to mean “right to seek relief,"^ 

Illustratimis 

1. A files a suit against B for damages. A dies during the pendency of the suit. Here A*s 
right to sue, as to the survival of which a question might arise, is the right to claim damages 
from B which A had at the time of his death. 

2. In the above suit, suppose A gets a decree for damages and B appeals against the decree 
and during the pendency pf the appeal B dies. Hero B*$ *'right to sue,” about the survival of 
which a question might arise, is to have the decree of the lower Court set aside, which is a very 
different thing from A*s right to sueJ^ 

3. Suppose in the above case B’s appeal is allowed and A prefers a second appeal and during 
the pendency thereof A dies. Hero A*s “right to sue,** about the survivjil of which a question 
might arise, is the right to ha we restored the benefit of the first Court's decree in his favour, 
and not his original right to claim damages against B.^ 

4. Suppose A's suit in the first Court is dismissed and A appeals and during the pendency 
thereof he dies. The right to sue will remain the same as the one on which ho instituted the 
suit.^ 

In each of the above cases a person claiming that the right to sue of the 
deceased plaintiff or appellant has survived to him must show that he asserts the 
right to the same relief which the deceased plaintiff or appellant asserted at the time 
of his death.® 


4. When right to sue BUrvives. — The general rule is that all rights of action 
and all demands whatsoever existing in favour of or against a person at the time of his 
death survive to and against his representatives. For illustrations, see the under- 
mentioned cases.^ There are, however, exceptions to this general rule. Rights intimately 


2. (’29) AIR 1929 Mad 602 (803) : 52 Mad 938. 

Note 3 

1. (*02) 26 Bom 697 (603). 

‘(’94) 22 Cal 92 (98). 

(’14) AIR 1914 Mad 708 (709) : 88 Mad 1064. ' 

2. (*02) 26 Bom 697 (607). 

3. (*17) AIR 1917 Upp Bur 14 (14) ; 2 Upp Bur 
Rul 105. 

4. (’02) 26 Bom 597 (601, C02). 

5. (’09) 8 Ind Caa 995 (996) : 36 Cal 799. 

Note 4 

1. (’26) AIR 1926 Cal 490 (494): 53 Cal 132. (Suit 
to enforce the right to apala or worship.) 

(’84) AIR 1934 Mad 448 (461). (Cause of action 
for breach of trust survives against legal repre- 
sentative of a deceased trustee J 
(’35) AIR 1985 Lah 478 (479) : 155 Ind Cas 610 
(611). (Appeal on suit for specific performance.) 
(*99) 4 Oal W N 280 (282, 283). (Reference to 
arbitration about matters in resp^t of which 
the right to sue will survive.) 

(’04) 27 Mad 112 (116). (Reference to arbitration 
about matters in res^t of which the right to 
sue will survive— Rights in property survive.) 
(’16) AIR 1916 Mad 611 (612, 618) : 89 Mad 882. 
{Suit by a daughter to recover possession as her 


father’s heir — Right to sue survives to her 
father’s brother’s heirs.) 

(’96) 23 Cal 686 (638, 639). (Suit by the rever- 
sionary heir of a Hindu to recover property from 
trespassers.) 

(’01) 1901 Pun Re No. 12, p. 44. (Suit to set aside 
a gift of land.) 

(’1.5) AIR 1915 Mad 655 (656). (Suit for possession 
of property.) 

(’03) 5 Bom L R 1041 (1044, 1046). (Suit by a 
minor who on attaining majority sued to have 
his rights declared respecting property which by 
a consent decree and conveyance to which he 
was no party, his grandmother, father and uncle 
conveyed to the defendants.) 

(’19) AIR 1919 All 189 (190) : 41 All 515. (Suit 
for specific performance of contract to sell immov- 
able property.) 

(’68) 10 Suth W R 59 (59). (Suit for money 
received and for account against an agent — 
Cause of action survives on death of defendant.) 

(’72) 17 Suth W R 475 (476). (Suit by a Hindu 
widow to recover possession of her husband’s 
estate.) . 

(’16) AIR 1916 All 84 (85, 36) : 38 All 111. (Suit 
for possession.) 


0.22 R.1 
Notes 2-< 
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connected with the individuality of the deceased \ 7 ill not survive.^ One aspect of this 
exception is expressed by the maxim actio personalis moritur cum persona — a personal 
right of action dies v^ith the person. 

The general rule and the exception abovementioned have also been recognized 
by the Legislature in the following enactments dealing with particular classes of cases 
and they may be usefully referred to as illustrating the principles applicable to the 
generality of cases. 

(1) Section 37 of the Contract Act lays down that ''promises bind the legal 
representatives of the promisor in case of the death of such promisor before perfor- 
mance, U7iless a contrary intention appears from the contract"' Such a contrary 
intention will be presumed when the contract is of a nature involving special skill or 
personal confidence^ etc. 

(2) Section 306 of the Succession Act of 1925 provides that "all demands what- 
soever, and all rights, to prosecute or defend any action or special proceeding existing in 
favour of or against a person at the time of his decease, survive to and against his 
executors or administrators; except causes of action for defamation, assault, as defined in 
the Indian Penal Code, or other personal injuries not causing the death of the party; 
and except also cases where, after the death of the party, the relief sought could not 
be enjoyed or granting it would be nugatory.** 

It is the original party's rights and disabilities that have to be considered and 
the mere fact that the legal representative could not, in his individual capacity, have 
brought a suit for the relief clairned does not cause abatement of the pending suit.^ 

8. Ri^ht to sue in personal actions. — In cases of personal actions, that is, 
in actions where the relief sought is personal to the deceased, the "right to sue" will 
not survive to his representatives.^ Thus, a suit for damages for breach of a contract of 
betrothal (except to the extent of the actual expenses incurred when the betrothal was 
in forcej*^ and a suit for dissolution of marriage together with the claim for damages 
against the co-resx)ondent''* are suits involving claims of a personal nature which will not 
survive on the death of either party to his representative. A suit by a Hindu widow 
under the Dayabbaga Law for partition in lieu of her maintenance will not survive 
on her death,^ but if, by an award or a compromise, a fixed sum has been awarded te 
her in lieu of her interest, a suit to recover the sum will be a suit to recover property 
and will survive to her legal representatives.^ Similarly, if what was once a personal 
claim has matured into a decree^ the benefit of the decree will survive to the legal 
representatives.® 


(’36) AIB 1938 Nag 298 (299) : 1 L B (1939) Nag 
526. (Suit for accounts of dissolved partnership 
— Death of plaintiff — Bight to sue survives.) 

2. Holland’s Jurisprudence, 3rd Edn,, page 271. 
(’39) AIR 1939 Lah 492 (494). (Bight to get com- 
pensation for malicious prosecution.) 

3. (’24) AIB 1924 Lah 45 (46) : 4 Lah 72. 

Note 5 

1. (’08) 30 All 49 (51). 

C35) AIR 1935 All 106 (107). (Suit by members of 
a Municipal Board to restrain the defendant 
from recording his vote in arbitration — The 
claim is personal one.) 

(’01) 25 Bom 574 (579, 582). 

(’19) AIR 1919 Lah 16(18): 1919 Pun Re No. 87. 
(’28) AIR 1928 Lah 119 (119) : 9 Lah 306. 


(’18) AIR 1918 Mad 879 (380) : 41 Mad 442. (Suit 
for partition by minor — Claim by minor is per- 
sonal to the minor.) 

2. (’20) AIB 1920 Bom 225 (225) : 44 Bom 446. 

3. (’09) 1906 Pun Be No. 60, page 221. 

4. (’07) 5 Oal L Jour 310 (815). 

[See also (’81) AIB 1981 Lah 675 (676). (Suit 
by a limited owner for partition of her estate 
from co-sharers.)] 

5. (’01) 28 Oal 155 (162, 168). 

6. (’27) AIR 1927 All 762 (768). 

(’10) 5 Ind Oas 768 (769, 768) : 88 Mad 162. 

’21) AIB 1921 Lah 52 (58) : 2 Lah 189. 

’87) 9 All 131 (184) (FB). 

(’95) 19 Mad 845 (846, 847, 848). (After deoree 
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6. Suit to eBtablish ri^ht to personal oflBoe. — A right to a personal office 
does not survive on the death of the claimant and a suit to establish such a right abates 
on the death of the plaintiff.^ But if emoluments are attached to the ofUce the right to 
sue will, on the principles mentioned in Note 4 above, survive and the suit will not 
abate.^ 


7. Ri^ht to sue in respeot of torts. — The maxim actio personalis moritur 
cum persona is, as a general rule, applicable to actions in respect of torts and therefore, 
on the death of either party to such action, the right to sue will be extiiiguished.^ 
Thus, the maxim will apply to the following cases — 

(1) Suits for damages for injury to reputation such tis defamation,- malicious 

prosecution,*^ malicious arrest* and malicious search.^ 

(2) Suits for damages for obstruction to plaintiff’s right of way over defendant’s 

land.® 

(3) Suits for damages for illegal distraint for cess.^ 

(4) Suits for damages for refusal to deliver the keys of a temple and to allow 

worsliip being performed.® 

(5) Suit by A for recovery of custody of his minor daughter left in the 

defendant’s custody.® 

(6) Suit for an injunction restraining defendant from preventing the plaintiff ’s 

standing at a particular place in a temple.^® 

Where, however, the tort is one relating to or affecting tlie estate of the deceased, 
the maxim does not apply and the right to sue will survive to his representatives.*^ 
Thus, it will survive where the tort committed has injured the estate of the deceased^’** 
or l^enefited the estate of the wrongdoer.*® But the injury or the benefit must be the 
direct result of the wrong** and the damage caused by the injury must be liquidated 


for partition in minor’s suit for partition, right 
survives.) 

{’S9) AIR 1939 Lah 492 (494). (Person after 
obtaining decree for coniponsation for malicious 
prosecution dying during execution proceedings 
--<-Kxecution procoodings do not abate and can 
be continued by his heir.) 

Note 6 

1. (’96) 22 Cal 92 (99). 

(’30) AIR 1930 Lah 703 (705) : 12 Lah 1. 

2. (’26) AIR 1926 Cal 490 (494) : 53 Cal 182, 

Note 7 

1 . (1909) 1909 App Cas 883, United Collieries 
Limited v. Simpson. 

2. (’16) AIR 1915 Lah 878 (878) : 1916 Pun Re 
No. 62. 

3. '(’22) AIR1922 Upp Bur 7 (7, 8) : 4 Upp Bur 
Rul 78. 

(’26) AIR 1926 All 610 (611, 618) : 48 All 680. 
(*89) 18 Bom 677 (679, 680). 

(’23) AIR 1928 Bom 408 (408, 409) : 47 Bom 716. 
(’05) 28 Mad 487 (488). 

{'16) AIR 1916 Mad 1068 (1069). 

(’21 AIR 1921 Mad 1 (8, 7, 8, 11) : 44 Mad 857. 
(’26) AIR 1986 Mod 348 (348, 344) : 49 Mad 306. 
(’20) AIR 1930 Pat 641 (843) : 4 Pat L Jonr 676. 
[BirtM. (*04) 81 Oal 998 (999, 1000). (This ig 
not followad even In Calcutta. See A I R 1920 
Pat 841 and A 1 R 1936 AU 610.] 

4. (’89) 18 Bom 677 (679, 660). 


5. (’18) AIR 1918 Mad 1100 (1101). • 

6 . (’22) AIR 1922 Upp Bar 7 (7, 8) : 4 Upp Bur 
Rul 78. 

7. (’ll) 12 Ind Oils 710 (717) : 30 Bom 174. 

(’12) 17 Ind 0n8 226 (227) (Mad). 

8. (’98) 8 Mad L Jour 180 (181, 182). 

9. (’01) 25 Bom 574 (579, 582). 

10 . (’10) 5 Ind 0.18 937 (939) : 34 Mad 70. 

11 . (1878) 4 0 P I) 40 (44, 45, 47), Twycross v. 
Grant. 

(’21) AIR 1921 Mad 1 (9) : 44 Mad 857. 

12. Soe case in Foot-Kote (11) alwvo. 

13 . (’82) AIR 1932 Oudh 105 (166, 167) : 8 
Luck 85. 

(•70) 2 N W P n 0 R 103 (104), 

(1888) 24 Ch D 489 (476), Phillips v. Hamfrey. 

(’89) 18 Bom 677 (680). 

(l878) L R 6 H L 877, Peak v. Gurney. (Referred 
to in 18 Bom 677; 9 Bom 873 ; 8 Cal 837 and 
21 All 209.) 

(’21) AIR 1921 Mad 1 (8) : 44 Mad 857. 

(’12) 17 Ind Cas 226 (227) (Mad). 

(’12) 14 Ind Cas 491 (492) (Mad). 

(’64) 1864 Suth W R Misc 10 (10). (Claim for 
wasilat (mesne profits) can be enforced against 
the heirs of the original ejector.) 

(•22) AIR 1922 Upp Bur 7 (7, 8) : 4 Upp Bur 
Rul 78. 

14 . (1888) 24 Oh D 489 (464), Phillips v. Ham- 
frey. 

(’31) AIR 1931 Mad 1 (8) : 44 Mad 867. 


o.aaB.1 
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and certain.'® 

8. Right to sue on oontPaots.->A right to sue in respect of a contract will, on 
the general principles referred to in Note 4, survive to, the representatives of the 
promisee. Thus, in a suit on a bond or to enforce specific performance of a contract to 
sell or recover property, if the plaintiff dies, the right to sue will survive to his legal 
representatives.' The right to sue will survive against the promisor's representatives 
unless a contrary intention appears from the contract such as the contract being 
incapable of being performed by persons other than the deceased. See Section 37 of the 
Contract Act and the illustrations thereto. 


9. Right to sue for pre-emption. — Bights of pre-emption are of two 
different kinds, viz. — 

(1) those incidental to the ownership of property; and 

(2) those which are purely personal. 

Bights of the former kind will survive while those of the latter kind will not. 
In deciding the question whether the right to sue in pre-emption suits survives or not, 
it is necessary to see whether the right claimed is one incidental to the ownership of 
property or only a personal right. The answer to the question will, in turn, depend 
upon the origin of the right. It may be founded on Mahomedan law or on custom 
or it may have been given by statute. 

Pre-emption under Mahomedan law Under the law applicable to the 

Sunni Mahomedans, the right of pre-emption does not survive on the death of the 
pre-emptor before decree.' Under the law applicable to the Shafts the right would 
i^pear to survive to the heirs of the pre-emptor on fcis death before decree.® Under 
the law applicable to other sects of Mahomedans there is a conflict of authority 
between the Allahabad and Bombay High Courts. The Allahabad High Court® holds 
that the right in such cases is incidental to and arising out of ownership of land 
and that it therefore survives to the heirs of the pre-emptor though it cannot be 
transferred. The same view prevails in the Punjab.® But according to the Bombay 
High Court, the right is a personal one and does not survive to the heirs or other legal 
representatives of the pre-emptor® except in so far as it falls within the provisions 
of Section 306 of the Indian Succession Act.® In Madras where the principle of 
an absolute transfer of all rights under a sale prevails, a right of pre-emption is not 
recognized,^ except as a matter of custom in some places such as Malabar.® 

Pre-emption under customary law, — Where the right claimed is one based 
on a custom, the question of its survival will bave 1;0 be decided on evidence as to the 
custom.® Generally speaking, a right of pre-emption based on wazih-ul-arz is an 
incident of proprietary possession and will survive unless such survival is expressly 


15. (1888)24ChD 489(454), Phillips ▼.Hamfrey. 

(*21) AIB 1921 Mad 1 (8) : 44 Mad 857. 

(1876) L R 6 H L 877 : Peak v. Qurney, (Referred 
to in 18 Bom 677; 9 Bom 878; 8 Oal 887 and 21 
All 209.) 

Note 8 

1. (’16) AIR 1916 All 159 (159). (On bond.) 

(’19) AIR 1919 AU 189 (190):41 All 516. (Speoiflo 
performance.) 

(’26) AIB 1926 Boxh 97 (100, 102) : 49 Bom 862 
(Do.) 

Note 9 

1. [Bea (’97) 20 All 88 (89).] 

2. [See (:12) 12 Ind Cas 720 (720) : 86 Bom 144. 


(Contended but not questioned or deoided.) 

3. (’98) 20 All 148 (150, 151); 

(’06) 28 All 424 (426, 427). (Inthisoase the party 
who was admittedly entitM to pre-empt was a 
Hindu.) 

4. (’96) 1898 Pun Be No. 98, page 847. 

(’07) 1W7 Pun J^ No. 188, page 686 (FB). 

5. 

6 . 

7. 

8 . 


’14) AIB 1914 Bom ISO ^3) : 8S'Bom 1S8. 
11 ) 


IS Ind Om 780 (720) : d6 Bom 144. 

70) 6 Mad H 0 B 96 (80, 81) 

(’87) SO Mitd 806 (806, 813). (Not dUvttUd 
Mora High Court.) 

9. (’08) 86 0.1 676( 693, 698,. m\. , 

(*97) 30 Mad 806 (806, 81$0* 
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excluded by local usage or other specific provisions.^^ In Bombay, however, even a 
customary right of pre-emption has been held to be a personal one.^^ 

Pre-emption under statute, — Where the right claimed is one conferred by 
statute, the question whether it survives or not will be governed by the provisions 
of the particular statute conferring the right. Thus, under the Oudh Laws Act 
(XVIII of 1876) the right of pre-emption survives to the pre-emptor's heirs.^^ It can 
also be devised though not alienated to a stranger.^^ 

9a. Bi^ht to sue for partition. — In the case of a Hindu Mitakshara joint 
family, the filing of a suit for partition by one of the coparceners effects a severance 
of the joint status so far as be is concerned, and if he dies during the pendency of the 
suit bis legal representatives can be brought on the record and can continue the suit.^ 


10. Applioation for leave to sue In forma pauperis. — The right to apply 
for leave to sue in forma pauperis is purely a personal one depending upon the 
pauperism of the petitioner. On his death, therefore, the right does not survive.^ 
Further, the legal representative may or may not be a pauper.* If he is, he may file 
a fresh application in his own right.* If he is riot, he has no right to sue in forma 
pauperis} 

Where the leave is granted, the plaint gets registered as a suit, and if the 
plaintiff dies thereafter, his legal representative can no doubt continue the suit if the 
right to sue survives. He can further continue the suit as a pauper if he is himself a 
pauper.® If he is not a pauper, he should pay the court-fee, otherwise the suit will be 
struck off.® This power to enquire into the pauperism of a legal representative is no 
doubt not contained in Order 22^ but exists in a Court by virtue of its power to 
dispauper the original plaintiff himself at any stage of the suit. In making an order for 
or against the legal representative, however, the Court should first see whether he is a 
legal representative in the capacity of an heir entitled personally or beneficially to the 
estate of the deceased or whether he is only coming in in a representative capacity, 
having no personal or beneficial interest. In the former case, his own property can 
be taken into account.® In the latter case, only the estate of the deceased should be 
considered and not his individual property.® 

If a defendant in an application for leave to sue in forma pauperis dies, there 
being no suit, Order 22 does not apply. Nor can Section 141 or Section 146 of the Code be 
invoked for imposing the penalties contained in Order 22, without express provision to 


[ 8^0 (*05) 82 Oal 988 (990). 

(’G9) 6 Bom H G R A 0 268 (264).] 

10. (’97) 20 All 148 (151). 

(’09) 3 Ind Gas 820 (824, 827) : 81 All 623. 

(’08) 1908 All W N 285 (286). 

11. * (’14) AIR 1914 Bom 120 (122) : 88 Bom 188. 

12. (’98) 1898 Pun Be No. 98. page 347. 

13. (’04) 7 Oudh Oas 158 (159). 

Note 9a 

1. (* 86 ) AIR 1986 Mad 155 (156) : 59 Mad 698. 
(In this case it was held that the same principle 
will apply to a suit for partition filed by a 
tavashl in a joint Marumakkatayam family.) 

Note 10 

1. (*06) 88 Oal 1168 (1165). 

(' 88 ; AIR 1988 Nag 884 (885,886):80 NagLR84. 
(T4, air 1914 Oudh 884 (884) : 18 Oudh Oas 64. 
’21 64 Ind Oas 68 (64) (Cal). 

(’28! AIR 1928 Mad 278 (278, 279) : 51 Mad 697. 


(AIR 1925 Mad 765, Distinguished— Since death 
after registration as suit.) 

(’ll) 11 Ind Gas 724 (725) : 86 Bom 279. (Death 
after registration as suit.) 

2. (’06) 38 Cal 1168 (1168). 

3. (’14) AIR 1914 Oudh 884 (384): 18 Oudh Cas64. 
(*21)64 Ind Gas 68.(64) (Cal). 

4. (25) AIR 1925 Mad 819 (819, 820). 

5. (*25) AIR 1925 Mad 819 (820). 

(’83) AIR 1933 Nag 884 (336) : 30 Nag L R 84. 

6 ; (’81) AIR 1981 Mad 824(824, 825). 

(’33) AIR 1983 Nag 834 (336) ; 80 Nag L R 84. 

7. (’ll) 11 Ind Gas 724 (725) : 36 Bom 279. 

8 . (’81) AIR 1931 Mad 824 (824, 825). 

9 . (’77) 3 Mad 8 (4). (Next friend of minor.) 

(’25) AIR 1925 Mad 765 (765 to 768). (Executor 

—86 Bom 279, Dissented.) 

(•28) AIR 1928 Mad 66 (67, 68 ). 

(’84) 7 Mad 890 (891). (Administratrix.) 
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Of 22 R.i that effect. Gonelequently, the legal tepresentatives of the deceased defendant can be 
Votes lOHIB brought in at any time.^^ Vide also Notes under Buies 3 and 4, infra. 

11. Claim to guardianshipt — An application under the Guardians and Wards 
Act (VIII of 1890) or otherwise for the appointment of a guardian for the person or 
property or both of a minor, is not a proceeding inter partes. It is the Court’s duty 
to look after the interests of the minor and the parties simply set the Court in motion. 
The policy of the law therefore is not to allow such applications to lapse by the death 
of parties. ‘ 

Where, however, the application is to enforce the applicant's personal right to 
guardianship, the application will abate on the applicant’s death.^ Thus, an application 
which was based on the petitioner's appointment in a testamentary disposition by the 
minor’s father, was held to abate on the petitioner’s death on the ground that the 
claim was a matter of personal preference and trust and would not therefore survive 
to the representatives of the petitioner.® 

12. Right to lettePB of admlniatratlon. ■— A right to the grant of letters of 
administration is a personal right and does not survive.^ The heir can, however, apply 
afresh.® Where pending an application by an executor for the probate of a will, the 
executor dies, his widow cannot continue the application by asking for letters of 
administration instead.® The reason is that the right asserted by the alleged represen. 
tative must be the same as that asserted by the deceased at the time of his death. 

13. Right to sue in representative aotions. — See Order 1 Buie 8, Note 24 

for a full discussion. See also Order 30 Buie 4. . 

U. Suit under Section 92 of the Code. — See Section 92, Note 30. 

15. Suit by or against limited owners or reversioners. — Suit by or 
against limited owners. — A limited owner under the Hindu law is not a mere 
life-estate holder^ but represents the entire inheritance in certain circumstances.® 
A suit relating to the estate by or against such limited owner is, therefore, not one on 
any cause of action personal to herself and if she dies pending such suit, the right 
to sue will survive to the reversioners.® See also Note 63 to Section 11, and also Note 5 
above. 

Suit by or against reversioners. — A suit by or against a reversioner in respect 
of the estate of a Hindu widow is one brought or defended in a representative capacity 
and on behalf of all the reversioners.^ Consequently, on the death, pending suit, of 


(’18) AIB 1916 Mad 862 (868, 364) : 41 Mad 624. 
(Liquidator.) 

(’94) 18 Bom 237 (241). 

10. (’88) 7 Bom 878 (876). 

(’29) AIR 1929 Sind 186(186). 

Note 11 

1. (’24) AIR 1924 Mad 484 (484) : 47 Mad 459. 
(’17) AIR 1917 Lah 885 (866). 

2. (’28) AIR 1928 Lah 456 (457 , 458). 

3. (’99) 28 Bom 719 (720, 721, 722). 

Note 12 

1. (*19) AIR 1919 Oal 197 (197) : 45 Cal 862. 
.(*09) 86 Oal 799 (801). 

[See (’82) AIR 1982 Oal 206 (207). (Appeal 
from order refusing grant of probate — Where 
the jiidgnirat appealed against may operate as 


one in rem different considerations will arise 
and legal representative may be added.)] 

2. (’19) AIR 1919 Cal 197 (197) : 45 Cal 862. 

3. (’09) 8 Ind Oas 995 (996) : 89 Cal 799. 

Note 15 

1. (’68) 9 Cal 244 (248). 

2. (’16) AIR 1916 P 0 117 (117) : 89 Mad 684 : 

48 Ind App 207 (PC). 

3. (’96) 28 Oal 686 (686, 689). 

(’16) AIR 1916 All 84 (85) : 88 All 111. 

[See however (*81) AIR 1981 Lah 675 (676). 
(Suit by a Hindu widow for partition of her 
estate from co-dbarers held to be a suit to 
enforce only her personal rights.)] 

4. See for full discussion Note 68a to fi, 11. 

[See also (’16) AIR 1916 PC 117 (118) : 89 hM 
684 : 48 Ind App 807. (PO).] 



2385 


^0 ABATEMENT IF BIOHT TO SUE SUBVIVES 

such reversioner, the next reversioner will be entitled to continue the suit or to defend Ot 22 Rt 1 
it and there is no abatement.^ Where, however, on the death of the reversioner, events Not6B ISHIS 
happen, such as the death of the limited owner, which change the nature of the 
relief to be granted, there can be no continuation of the suit.^ 

Under certain statutes or customary law prevailing in certain places, the right 
to control or question the alienation made by a collateral is given to the person who 
will become immediately interested on the death of such collateral. A suit based on such 
a right can, on the death of the plaintiff, be continued by the person who becomes so 
interested on such death.^ But, where the right to question an alienation is, by law, 
given only to the descendants of the alienor, a suit by a descendant cannot bo continued 
by collaterals other than those who can show themselves to be descendants of the 
person whose acts are questioned.® 

16. Suit under Sections 14 and 18 of the Religious Endowments Act. — 

A suit under Section 14 of the Religious Endowments Act (XX of 1863) is a 
representative suit and on the death of the plaintiff any one of the persons interested 
may get himself substituted and continue the suit without fresh leaye.^ But a suit 
under Section 14 of the Act against the defendant who is a sole surviving member of a 
committee for his removal for neglect of duty is purely a personal claim against the 
defendant and on the death of the latter the right to sue will not survive against 
his heir.* 

17. Partial abatement. — An abatement may be total or partial. It may bo 
partial either as regards the parties to the suit (Rules 3 and 4) or as regards the 
subject-matter or reliefs. 

The latter kind of partial abatement will arise where there are two or more 
reliefs claimed in the suit and on the death of a party the '*right to sue*’ survives with 
respect to some of them but does not survive with respect to the others. 

Illustrations 

1. A filos a suit against a trustee, under Section 92 of the Code for the removal of B and 
for the settlement of a scheme. Pending the suit, B dies. The suit will abate as regards the former 
relief but may bo continued as regards the latter.^ 

2. A files a suit against D, a trustee, under Soefion 92 of the Code, for his removal and for 
setting aside an alienation of trust property by him to a stranger. Pending the suit B dies. The 
suit abates as regards tho first relief but continues as regard the second.* 

18. Death of either party pending appeal. — A "right to sne” which would 
have survived had the death of a party occurred during the pendency of a suit, will 
survive on such death taking place during tho pendency of an appeal from the decree 
in the suit. (Vide Notes under Buie 4.) 

sT (’16) AIB 1915 P C 124 (126, 127) : 38 Mad 
406 : 42 Ind App 126 (PC). 

(’19) AIB 1919 Mad 911 (920); 41 Mad 659 (FB). 

(’12) 17 Ind Cas 101 (106) : 8 Nag L B 113. 

(’19) AIB 1919 Mad 479 (460). 

(’31) AIB 1931 Lah 79 (80) : 12 Lah 275. 

The following caeea are no longer law in view 
of the aediian in A I B 1915 JP 0 124 ; 

(’10) 6 Ind Oaa 42 (49) : 33 Mad 342. 

(’14) AIB 1914 Mad 481 (482) : 15 Ind Cas 213 
(213, 214) : 87 Mad 406. 

(’12) 16 Ind Caa 839 (841, 842) : 36 Mad 570. 

(Overruled in AIB 1919 Mad Oil (FB).) 

(’12) 16 Ind Oas 865 (805) (Mad). 

(’04) 27 Mad 688 (591). 

(’12) 15 Ind Cag 461 (462, 468) (Mad). 

3CPC. 160. 


6. (’13) 18 Ind Cas 329 (380, 881) 1913 Fun Bo 
No. 66, p. 247. 

(’86) 1 Agra 49 (49). 

7. (’05) 1905 Pun Bo No. 58, page 199. 

(’96) 21 Cal 997 (1004) ; 21 Ind App 168 (PC). 

8. AIB 1931 Lah 298 (204) : 13 Lah 116. 

Note 16 

1. (’18) AIB 1918 Mad 560 (562): 41 Mad 237. 

2. (’12) 16 Ind Cas 908 (909) ; 40 Cal 323. 

Note 17 

1. (’26) AIB 1926 Mad 162 (163) : 48 Mad 688. 
(’16) AIB 1916 Mad 318 (820). 

(’21) AIB 1921 P 0 123 (124) ; 48 Cal 493 : 17 
Nag L B 87 : 48 Ind App 12 (PC), 

2. (’14) AIB 1914 Mad 708 (709) : 88 Mad 1064. 
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0.22 R .1 
Notes 18-19 


In cases \yhere it would not have so survived had the death occurred pending 
the suitt the question whether it survives or not if the death occurs pending appeal, 
will depend upon the result of the suit. If the suit has resulted in a decree in favour 
of the plaintiffs claim, then the claim will have become perfected by the decree and 
attached to the estate. Thereafter, it becomes a question of benefit to the estate of the 
plaintiff which his legal representatives are entitled to uphold, or a detriment to the 
estate of the defendant which his legal representatives are entitled to try and get rid of; 
consequently, the ‘‘right to sue” survives.^ In such cases the fact that the lower 
Court’s decree has already been executed will not affect the question, since the legal 
representative can get restitution if he succeeds.^ 

But if in the first Court the result was a dismissal of the suit, the plaintiff, in 
appealing against it is only seeking to enforce the very claim which ho unsuccessfully 
sought to enforce in the suit. The appeal, therefore, partakes of the character of the 
suit and the “right to suo” will not survive on the death of either party.^ The appeal 
cannot be continued even in respect of costs or other reliefs which are merely incidental 
to the main relief.^ (See also Order 22, General, Note 2.) If the first Court has decreed 
the suit in part, then an appeal by the plaintiff in respect of the part disallowed will 
partake of the nature of an appeal from a dismissal of the suit.^ 

If the “right to sue” in an appeal does not survive, then the memorandum of 
cross-objections filed by the respondent cannot be heard and must also be dismissed.^ 


19. Sojit or appeal against a dead person. — It has been seen in Note 2 to 
Order 22, General, that this Order applies only to cases of death during the pendency 
of the suit and not to cases of death occurring before the institution of the suit. A 
suit against a person who is dead at the time of the institution thereof is void and 
of no legal effect^ and it is immaterial whether the death was known at the time or 
not.^ Such a suit cannot be amended into one against his legal representatives.^ But an 
appeal filed against a dead party can, according to the High Courts of Madras and 
Lahore, be amended by bringing in the legal representatives on the record.* According 
to the Sind and Upper Burma Judicial Commissioner’s Courts, however, the Court has 


Note 18 

1 . ('87) 9 All ISl (134). 

(*34) AIR 1984 Nag 119 (121) ; 30 Nag h R 186. 
(’02) 26 Bom 697 (602 to 605, 607, 608). 

(’02) 26 Mad 499 (600). 

(’14) AIK 1914 Mad 708 (709) : 38 Mad 1064. 
(’21) AIR 1921 Lah 52 (53) ; 2 Lah 189. 

(’20) AIR 1920 Pat 809 (810). 

2. (’02) 26 Bom 697 (604, 608). 

3. (’18) AIR 1918 Mad 1100 (1101). 

(’20) AIR 1920 Pat 841 (842) : 4 Pat L Jour 676. 
(’19) AIR 1919 Lah 18 (18); 1919 Pun Re No. 87. 
(’30) AIR 1930 Lah 703 (705) : 12 Lah 1. 

’02) 26 Bom 597 (601, 602). (ObiUr) 

’17) AIR 1917 Upp Bur 14 (14): 11 Upp BurRul 
105. (Where first Court decreed plaintifi’s claim 
but Appellate Court dismissed it, in second ap- 
peal, held, death does not cause abatement since 

S laintil! is seeking to restore the decree of first 
lourt in his favour.) 

(’87) AIR 1987 Nag 216 (217) : 1 L R (1988) Nag 
280. ^Personal action like suit for damages for 
malicious prosecution — Dismissal of suit in 
first Court or in Court of Appeal— Flaintifi seek- 
ing to enforce same claim in appeal or second 
appeal— Appeal or second appeal abates on death 


of either party and cannot be continued even in 
respect of costs.) 

4. (’10) 5 Ind Cas 937 (988, 989) : 84 Mad 76. 
(’37) AIR 1937 Nag 216 (217): ILK (1938) Nag 

260. (The same principle applies to the dismissal 
of the suit in appeal and the second appeal 
would abate on the death of either party.) 

5. (’21) AIR 1921 Mad 405 (405) : 44 Mad 828. 
(’34) AIR 1934 Nag 119 (120) : 80 Nag L R 186. 
(’15) AIR 1916 Lah 378 (878): 1916 Pun Re No. 

62, p. 273. 

6. (’21) AIR 1921 Mad 406 (406) : 44 Mad 828; 
(’29) AIR 1929 Lah 807 (808) : 11 Lah 1. 

Note 19 

1. (’88) AIR 1988 Mad 464 (455). 

(’08) 81 Mad 86 (89). 

[See also (’82) AIR 1982 Lah 592 (594).] 

2. (’08) 81 Mad 86 (86, 89). 

3. (’08) 81 Mad 86 (89). 

(’88) AIR 1988 Mad 454 (455). 

(’24 AIR 1924 Bom 100 (HI). 

(’19) AIR 1919 Cal 267 (268). 

4. (’25) AIR 1925 Mad 1210 (1210) : 49 Mad 18 
(PB). 

(’82) AIR 1982 Lah 806 (806). 



DEATH OP ONE OF SEVERAL PLAINTIFFS OR DEPENDANTS 


2387 


no jurisdiction to bring in the legal representative in such a case'*^ although, if the legal 
representative is already on record in another capacity, the memorandum of appeal can 
be amended so as to describe him as the legal representative of the deceased.^ 

The principle of the rule that a suit against a dead person is a nullity does not 
apply to execution proceedings. Thus, where an execution application is presented 
against a judgment-debtor who is dead at the time of the presentation of the applica- 
tion, the application can bo amended by the substitution of the heirs of the deceased/ 

Where the legal representative of a party dying subsequent to decree is allowed 
to file an appeal against the decree without notice to the respondent, the latter can, at 
the hearing, raise the objection that the appellant is not really the legal representative 
and the appeal will be dismissed if there is no application to bring the right legal 
representative on record.® 

20. No abatement by reason of death after decree.— When a suit is decreed, 
the decree determines and settles the claims of the parties. The claim is perfected by 
the judgment^ and the decree is properly capable of transfer, devolution or inheritance 
like any other property/ Hence, there is no abatement by death subsequent to the 
decree.® But this principle does not apply to the case of death after a decree dismissing 
a suit on a personal claim : vide Note 17. 

21. Appeal and revision. — An order refusing an application to add a person 
as a legal representative and directing abatement of the suit on the ground that the 
right to sue does not survive^ is appealable as a decree.^ 

An order adding or refusing to add a parson as a legal representative of a 
deceased party may be open to revision under Section 115 of the Code.® 


R. 2. [S. 362.] Where there are more plaintiffs or defen- 
dants than one, and any of them dies, and 
where the right to sue survives to the surviving 
to '^**'’* plaintiff or plaintiffs alone, or against the sur- 

viving defendant or defendants alone, the Court 
shall cause an entry to that effect to be made on the record, and 
the suit shall proceed at the instance of the surviving plaintiff or 
plaintiffs, or against the surviving defendant or defendants. 

[1877, S. 362; 1859, S. 100.] 


5. (>20) AIR 1920 Sind 82 (88). 

(’13) 21 Ind CaB 30C (307, 808) (Upp Bur). 

(’32) AIB 1082 Sind 220 (220) : 26 Sind L R362. 

6. (’20) AIB 1920 Sind 82 (83). 

7 . (’88) AIB 1983 Oal 684 (687). 

8. (’28) AIB 1928 Mad 867 (368). 

Note 20 

1. (’87) 9 All 181 (134) (FB). 

(’02) 26 Bom 697 (607, 608). 

(’02) 26 Mad 499 (500). 

(’04) 28 Bom 201 (208). (In a partition suit a de- 
cree granting partition effects a division in 
status and puts an end to survivorship so that 
on the death of the plaintiff hie heirs get the 
property by inheritance and can come on record 
as his legal representatives.) 


(’96) 19 Mad 845 (347, 348). 

(’24) AIB 1924 Mad 809 (310). 

2 . (’20) AIR 1920 Pat 809 (810). 

(’34) AIB 1934 All 1029 (1030). 

3 . (’87) 9 All 181 (134). 

(’02) 26 Bom 697 (606, 607, 608). 

(’27) AIB 1927 Oudh 166 (157, 158): 2 Luck 464. 
(’94) 18 Bom 224 (226). (No abatement by death 
during execution proceedings.) 

Note 21 

1 . (’28) AIR 1928 Oudh 862 (364, 865) : 8 Luck 
628 (FB). 

(’16) AIB 1916 Mad 1068 (1069). 

(’19) AIR 1919 Mad 479 (480, 481). 

2 . (’19) AIR 1919 All 189 (190) : 41 All 515. 

(’16) AIR 1916 All 84 (86) : 88 All 111. 
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1. Scope. 3. Right to sue lurviTing againtt 

2. Right to sue surviving to surviving defendants. 

surviving plainUHs. 4. *'Suit*' includes appeal. 

1. Soope. — In order that this rule may apply, it is necessary that — 

(1) there should be more than one plaintiff or more than one defendant in 

the suit, and 

(2) on the death of one of the plaintiffs or one of the defendants the right 

to sue should survive to the surviving plaintiffs alone or against the 
surviving defendants alone^ respectively, even though they might have 
been on the record in another capacity} 

The word “survive” has not been used in any technical sense. It has been used 
in its ordinary sense of “outlive.” This rule, therefore, applies to cases of every kind 
of devolution on death.^ It is not necessary that the survival should be by reason of 
any circumstance antecedent to the suit.^ 

The word “alone” in the rule means “exclusively,” i. c., to the exclusion of 
other persons.^ It, however, does not mean that no one else should be entitled to sue 
or be liable to be sued : it only moans that the survivor or survivors should be entitled 
to sue or be liable to be sued independently of others, i. s., without joining others.^ 

No application is necessary for making the necessary entry under this rule. It 
is the duty of the Court to do so.® 

The following points of distinction between this rule and Buies 3 and 4 may 
bo noted — 

(i) There can be no abatement if the facts come within the provisions of 

this rule } whereas if the facts fall within the provisions of Buies 3 or 4 
and the procedure laid down therein is not adopted, the suit will abate. 

(ii) If the conditions of this rule are satisfied, the suit can be proceeded with 

even if it had been filed against a dead person along with others who 
are his legal representatives whereas Buies 3 and 4 will not apply if 
the party was dead at the time of institution of the suit. 


Order 22 Rule 2 — Note 1 

lo (’21) AIR 1921 Oudh 209 (218): 24 Oudh Cas 374. 
(»34) AIR 1984 Pat 427 (428). 

(*08) 30 All 49 (51), (Right to sue not surviving— 
Suit abates.) 

(’81) AIR 1931 All 849 (349, 350) : 53 All 521. 
(But the rule does not apply if the survival is to 
one in the opposite array— Thus, one of several 
defendants pr^erred second appeal, the other 
defendants not having joined him — The appd- 
lant died hut no application was made within 
ninety days for bringing his legal representatives 
on record — The co-defendants contended that 
they were pro forma respondents in the second 
appeal, that the right to sue survived to them 
and that there was no abatement — Held, that 
the co-defendants were not appellants, thatO. 22 
R. 2 did not apply and that the appeal abated.) 

2. (’29) AIR 1929 Sind 225 (226): 24 Sind LR 167. 

3. (’06) 4 Cal L Jour 668 (571, 672). 

(’27) AIR 1927 Lab 601 (608). (If the right to sue 
survives against the surviving respondents, even 


by reason of any cause which arises after the 
institution of the suit the case would fall within 
the purview of Order 22 Rule 2.) 

4. (’80) 1880 Pun Re No. 30, page 67. 

5. (’24) AIR 1924 Rang 876 (876): 2 Rang 486. 
[See (’86) AIR 1986 Pat 648 (549) : 15 Pat 826. 

(The test whether a right to sue survives in the 
surviving plaintiffs or against the surviving 
defendants is whether the surviving plaintiffs 
can alone sue or the surviving defendant could 
alone be sued in the absence of the deceased 
plaintiff or defendant respectively.)] 

[See however (’87) AIR 1987 Lah 466 (466). 
(Where the legal representative of the deceased 
defendant was also liable and not only the sur- 
viving defendant, it was held that this rule did 
not apply.)] 

6 . (’29) AIR 1929 All 847 (847). 

*88) AIR 1988 Nag 95 (99) : 29 Nag L R 12. 

’29) AIR 1929 Sind 225 (226) : 24 Sind L R 167. 

7. (’80) AIR 1980 Oal 270 (272). 

(’29) AIR 1929 All 847 (347). 

8. (’29) AIR 1929 Lah 440 (440). 
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(iiij The application of this rule or of Buies 3 and 4 in/ra depends on 
\7hether the right to sue fully vests in the surviving plaintiffs or is fully 
available against the surviving defendants. Thus, in all cases where the 
right to sue is fully represented by the surviving plaintiff or defendant 
already on record, this rule will apply ; and when it would not bo fully 
represented unless some person not already on record is added as a 
party, Buies 3 or 4 in/ra will apply.** 

Suppose, there are several defendants to a suit. One of them dies. His legal 
representatives are already on the record as defendants in another capacity. Can it be 
said that in such cases the right to suo survives against the surviving dofendanis alono 
within the meaning of this rule, so that it is not necessary to make an application to 
bring thorn on the record as legal representatives under Buie 4 infral It has boon 
held by the Bombay High Oourt^** that whore the interest of a defendant in the subject- 
matter of the suit does not cease on his death and his legal rei)resentatives as such 
have an interest in tho subject-matter, an application to bring them on tho record is 
necessary. On this question, however, there is a conflict of decisions for which see 
Note 12 to Buie 4, infra. 

2. Right to sue surviving to surviving plaintiffs. — Where joint purchasers 
of property suo for possession and pending the suit one of them dies, the right to suo 
will survive to tho others if the purchase is joint and indivisible but not if it is of 
distinct though undivided shares.^ 

As to the survival of the right to sue on the death of a partner in suits by a 
firm, see 0. 30 B. 4 ; and as to the survival of such right on the death of plaintiff in a 
suit under Section 92 of tho Code, see Section 92, Note 30. See also the undermentioned 
cases.^ 


9. (*38) AIR 1983 Nag 95 {97.90); 20 Nag LR 12. 
(’84) AIR 1984 Pat 559 (561). (Suit by two bro- 
thers— Death of one pending suit leaving no son 
—Other brother having sons and being karta of 
the family — He can apply for substitution and 
continue suit and there is no abatement.) 

(’38) AIR 1933 All 291 (291). 

(’32) 1932 Mad W N 491 (493). (Hindu joint 
family.) 

[See also (’33) AIR 1933 Pat 464 (467, 468) : 12 
Pat 778. (Two co- widows impleaded to represent 
estate of their husband— Death of one of them 
pending appeal — Application for substitution 
of other widow is not necessary and 0. 22 R. 2 
applies.)] 

10. (’88) AIR 1938 Bom 6 (8) : ILR (1988) Bom 
64. (The cases contemplated by 0. 22 R. 2 are 
those where, e. g., suits are filed by or against 
executors or trustees, or against joint tortfeasors, 
or against the members of a joint Hindu family 
on the death of one of whom his interest in the 
subject-matter would cease — The rule does not 
contemplate any defence being made by the legal 
representatives of a deceased defendant.) 

Note 2 

1. (’06) 8 All L Jour 80 (85, 87). 

2. (’29) AIR 1929 Mad 624 (525), (WhereaRegis- 
trar refuses to register a will and a suit is brought 
by two of the l^atees thereunder for registra- 
tion of the will, it must be regarded as having 
been filed in a representative eapacity on behalf 


of all the legatees, so that on tho death of one of 
the legatees, the other is entitled to continue the 
suit.) 

(’88) AIR 1933 Lah 654 (655). (Suit by some 
landlords that certain tenancy had extinguished 
and for declaration that certain person has no 
occupancy right — Death of some plaintiffs pend- 
ing suit — Legal representatives not brought on 
record — Suit is for benefit of all landlords and 
does not abate either wholly or in part.) 

(’34) AIR 1934 Cal 328 (333): 61 Cal 80. (Suit by 
committee appointed by Government under S. 7 
of Act XX of 1863 — Death of member of com- 
mittee pending suit — Suit does not abate and 
surviving members can continue.) 

(’26) AIR 1926 Lah 167 (168) ; 7 Lah 12. (The 
creditor can maintain a suit on behalf of all for 
setting aside as fraudulent a transfer by tho deb- 
tor ; hence on tho death of some of the creditors 
who were parties originally to such suit the right 
to suo survives to the others.) 

(*81) 1881 Pun Re No. 109, page 252. 

(’34) AIR 1934 Pat 559 (561). (Suit for ejectment 
by two brothers — Death of one pending suit 
leaving no son — Other brother having sons but 
they not plaintiffs to suit— The surviving plain- 
tiff can apply as manager of tho joint family to 
continue suit — There is no abatement— AIR 1928 
Pat 250, Distinguished.) 

(’85) AIR 1986 Cal 418 (415). (In an appeal by the 
defendants against a decree in a representative 


0.22 B .2 
Notes 1-2 



2390 


DEATH OP ONE OP SEVERAL PLAINTIPPS OB DEPENDANTS 


0.22 B .2 
HotM SHI 


8. Right to sue surYiving against sarviying defendants. — Where the 
defendants are jointly and severally liable to the plaintiff, and one of them dies, his 
legal representatives need not be brought on record.^ Thus, in the following cases, no 
legal representatives of a deceased defendant need be brought on record 

(1) Suit against several joint tort-feasors.* 

(2) Suit on a mortgage executed by the members of a joint Hindu family.* 

The legal representatives of a defendant who has, before his death, assigned his 
rights to another defendant, need not be brought on record.^ 

As to the right to sue surviving against the surviving defendants in cases coming 
under 0. 1 B. 8, see Note 24 to that rule. 

4. includes uppcal. — The word “suit" includes an appeal. (See Buie 11, 

infra,) This rule will therefore apply also where the right to appeal survives to the 
surviving appellants alone or against the surviving respondents alone} 

For cases where the right to appeal survives to 'surviving appellants alone, 
see the undermentioned cases* and for cases where the right survives against the 
surviving respondents alone, see the cases cited below.* 


suit by several plaintiffs instituted with the per- 
mission of the Court under 0. 1 R. 8, C. P. 0., 
no substitution of a legal reprosontativo is neces- 
sary if one of plaintiffs-respondenis dies ponding 
tbe appeal.) 

(*89) AIR 1939 All 626 (628). (Reversioners* right 
to challenge alienation by widow is not joint but 
individual— Suit by two nearest reversioners for 
declaration that alienations by widow are null 
and void — During pendency of appeal filed by 
them from decree in suit, one of them died but 
his legal representatives not brought on record 
— Surviving reversioner held solely entitled to 
prosecute appeal.) 

(’89) AIR 1989 Oudh 196 (208). (A transferring 
his property to H— Then, both A and B suing u 
for declaration — A dying during pendency of 
suit — As A has transferred all his rights in 
the subject-matter of the suit to B, he is not a 
necessary party to the suit and his death does 
not cause the suit to abate.) 

Note 3 

1. (*20) AIR 1920 Pat 801 (802). 

(*24) AIR 1924 Rang 127 (128) : 1 Rang 618. 
[But see (’22) AIR 1922 Oal 408 (409) : 49 Cal 
624. (But where a suit was brought against a 
firm and the alleged sole proprietor died but no 
steps wore taken to bring his legal representa- 
tive on record, held the suit abated.) 

(’87) AIR 1987 Lah 455 (466).] 

2. (’16) AIR 1916 Lah 188 (186) : 1916 Pun Re 
No. 106. 

(’27) AIR 1927 Gal 182 (189) : 68 Cal 992. 

3. (’80) AIR 1980 Bom 867 (868). 

(’96) 20 Bom 649 (662). (But on the death of the 
mortgagee in a suit for redemption against him 
and sub-mortgagee, the right to sue does not 
survive to the sub-mortgagee alone.) 


4. (’66) 6 Suth W R Ref 2 (3). 
(’88) 1888 Bom P J 191. 


Note 4 

1. (’81) 1881 Pun Re No. 109, p. 262. 

) AIR 1925 Rang 96 (96) ; 2 Rang 446. 

) AIR 1986 All 106 (107). 

I AIR 1986 Pat 648 (649) : 16 Pat 826. 

} AIR 1988 Gal 634 (686). (Where there are 
several defendants to a suit, it is possible for one 
defendant to press an appeal as against the 
whole decree upon a point which is a common 
to all the defendants and the appeal does not 
abate on the death of one of the defendants.) 


(’06) 4 Cal L Jour 668 (570). (Appeal against 
decree in favour of Hindu coparceners — One of 
of them dying during appeal — S. 362 of 1882 
Code (now 0. 22 R. 2) applies.) 

(’29) AIR 1929 All 847 (847). 

[See (’84) AIR 1984 Nag 166 (166) : 81 NagL 
R 81. (Appellant dying three months after 
second appeal — Son who was oo-plaintiS and 
co-appellant in first appeal made respondent— 
Application after eight months by son to be 
brought on record as representative — Appeal 
held abated — Fact that son was respondent 
was immaterial.)] 


2. (’08) 26 All 27 (28). (Dissenting from 22 All 
222 ). 

(’08) 27 Bom 284 (287). 

(26) AIR 1926 Oal 462 (468). (Defendants- Ap- 
pellants — Common ground — Death of one.) 
(’16) AIR 1916 Lah 401 (402). 

(’24) AIR 1924 Bang 876 (876) : 2 Rang 486. 

3. (’26) AIR 1926 Lah 607 (608) : 7 Lah 899. 

I ’21) AIR 1921 Oudh 209(218) : 24 Oudh Oas 874. 

I ’18) AIR 1918 Pat 64 (56). 

I *86) 1886 Pun Be No. 86, p. 192. 

(’21) 69 Ind Oas 288 (289) (Lah). 
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R. 3. [Ss. 363, 365, 366.] (1) Where one of two or more 
„ . . .... plaintiffs dies and the right to sue does not 

«f one of s^ai piaintiffa survivo to the survivmg plaintiff or plaintiffs 
or of Mb plaintiff. alone,® or a sole plaintiff or sole surviving 

plaintiff dies and the right to sue survives, the Court, on an appli- 
cation^ made in that behalf, shall cause the legal representative^^ of 
the deceased plaintiff to be made a party® and shall proceed with 
the suit. 


(2) Where within the time limited® by law no application 
is made under sub-rule (1), the suit shall abated® so far as the 
deceased plaintiff is concerned, and, on the application of the defen- 
dant, the Court may award to him the costs®* which he may have 
incurred in defending the suit, to be recovered from the estate of 
the deceased plaintiff. 


1 1877, Ss. 363, 364, 365, 366; 1859, Ss. 101, 102.] 

Synopsis 


1. Legislative changes. 

2. Scope and applicability of the Rule. 

3. Rule applies to appeals. 

3a. Applicability of Rule to revision pro- 

ceedings. See Order 22, General, Note 2. 

4. Rule does not apply to execution pro- 

ceedings. See Buie 12 and Notes thereto. 

5. Where right to sue survives to persons 

other than the surviving plaintiff or 
plaintiffs alone. 

6. Death of a pauper applicant. 

7. ** On an application made in that behalf.*’ 

8. Limitation for application under this 
Rule. 

9. ” Shall cause the legal representative of 
the deceased plaintiff to be made a 
party.” 

10. Legal representative. 

11. Two or more legal representatives. 

12. Wrong person as legal representa- 

tive. 

13. Joint Hindu family and legal repre- 

sentatives. 


14. Legal representatives of deceased 

plaintiff or appellant already on 
record in another capacity. 

15. Determination of the question as to 

who is the legal representative. 

16. What pleas may be taken by a legal 

representative. 

17. Minor as legal representative. 

17a. Insolvent legal representative. 

18. ’*The suit shall abate so far as the de- 
ceased plaintiff is concerned.” 

19. Death after preliminary and before 

final decree. 

20. Death after final decree. Soo Notos 

to Buie 12. 

21. Suits under Section 92 of the Code. 

See Note 30 to Section 92. 

22. Suits under 0. 1 R. 8 of the Code. 

23. Effect of abatement on the rights of 
parties. 

24. Award of costs. 

25. Revision. 

26. Appeal. 


Other Topics ( miscellaneous) 

Application after time. See Note 8. abatement, if uecosMry. See Note 18. 

Survival to defendant. See Note 5. 

Death of pro forma plaintiffs. See Note 2. Who can apply. See Notos 7 and 11. 

1. LegiBlatlTe ohantfes. — 

1. Section 363 of the old Oode dealing with the case of death of one of several 
plaintiffs provided that the Court "may cause the legal representative" of the 


K 22 R. 8 
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o.aaR.8 

Notes 1^8 


deceased plaintiff to be made a party ; Section 365 which dealt with the death of a 
sole plaintiff provided that the legal representative may apply to be brought on the 
record and **the Court shall thereupon enter his name.” Under the present rule “the 
Court, in all cases, on an application made in that behalf, shall cause the legal 
representative of the deceased plaintiff to be made a party.” See Note 7, infra. 

2. The words “the Court may pass an order that the suit shall abate” which 
occurred in Section 366 of the old Code have been substituted by the words “the suit 
shall abate.” 

3. After the words “the suit shall abate” the words “so far as the deceased 
plaintiff is concerned” have been newly added in order to make it clear that the 
abatement shall, in the first instance, be only so far as the deceased plaintiff is 
concerned and not of the whole suit. See Notes 18 and 23, infra. 

2. Scope and applicability of the Rule. — In order that this rule may 
apply, the following conditions must be satisfied — 

1. The death must occur pending the suit. Thus the rule does not apply 

where a plaintiff dies after decree} 

2. The right to sue must survive to a “legal representative” as defined by 

Section 2, sub-section (11).^ 

3. The right to sue must survive either to other persons jointly with the 

surviving plaintiffs or to those other persons exclusively. 

4. The deceased plaintiff must have been a necessary party to the suit. 

Otherwise, or, if he has no interest in the suit, his legal representatives 

need not be made parties and the rule will not apply 

Where a plaintiff dies, the suit cannot be dismissed tor default of appearance 
under Order 9. The provisions of Order 22 will apply to such cases.^ See Note 1 to 
0. 9 B. 8, ante. 

The principle of the rule has been held to apply to proceedings in revision^ and 
to oases before the Deputy Commissioner under the Ghota Nagpur Tenancy Act.^ But 
it does not apply to proceedings in an application for probate.^ The rule applies to 
proceedings under the U. F. Encumbered Estates Act of 1934.^ 

As to the applicability of the rule to appeals, see Note 3 below. 

8. Rule applies to appeals. — The provisions of this rule apply also to 
appeals [vide Buie 11, infra). Where an appellant dies during the pendency of the 
appeal and his right of appeal does not survive to the surviving appellant alone, his 
legal representatives can and should be brought on record; and if no application 


Order 22 Rule 3 — Note 2 

1. (’81) 8 Mad 286 (288). 

(’27) AIB 1927 Oudh 166 (157) : 2 Luck 464. 
(’87) AIB 1987 Bang 199 (200). 

Bee Note 5 infra. 

2. (’86) AIR 1936 Pat 128 (124) : 16 Fat 82. 
(ABsignee from a person is not his legal repre- 
Bentatiy..) 

3. (’21) AIR 1921 Lah 867 (868). 

(*82) AIR 1982 Lah 641 (648) : 18 Lah 488. 
(Partition suit between two branches of Hindu 
family— Son of plaintiff dying — Suit does not 
abate.) 

(’14) AIR 1914 All 118 (113). 

4. (’86) AIR 1986 Nag 189 (190) : 81 Nag L R 
874. (Where the suit is dismis^ the dismissal 


can be set aside without an application under 
0. 9 R. 9 by the locpil representative — Legal 
representative's application to be brought on 
record falls under this rule.) 

5. (’18) 21IndCa8 407(407)(Clal). (Note. There 
is a conflict of decisions as to theagplioabilityof 
Order 22 to revision proceedings— See Order 23, 
General, Note 2.) 

6. (’28) AIR 1928 Pat 29 (29) : 2 Pat 248. 

7. (*82) AIB 1982 Oal 206 (207).' (Probate appeal 
by legatee — Legal representative of legatee can 
be substituted in appeal.) 

8. (’89) AIR 1989 All 717 (717). (In toch pro- 
oe^ings, the landlord is to be considered to be 
the plaintiff and the creditor who puts in his 
claim as the defsndant.)- 
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therefor is made within the presoribed time, the appeal will abate so far as the deceased 0. 22 R. 8 
appellant is concerned.^*^ Notes 

Where two independent appeals were filed against the same decree, one by the 
plaintiff and the other by one of the defendants, and during the pendency of the 
appeals the plaintiff died and his legal representatives were impleaded in his api)eal 
but not in the defendant's appeal, it was held by the High Court of Madras® that the 
latter appeal abated and that the impleading of the legal representative in the plaintiff’s 
appeal would not enure for the benefit of the other appeal. 

In applying the rule to appeals, the interpretation of the words “right to sue*' 
as given in Note 3 to Eule 1 should be remembered and it will follow that, oven in 
cases where the suit would have abated by reason of the right to sue not surviving on 
the death of the plaintiff, the right to appeal may survive.** See Note 3 to Rule 1. 

Sa« Applicability of Rule to revision proceedings. — See Order 22, General, 

Note 2. 

4. Rule does not apply to execution proceedings. — See Rule 12, infra 
and Notes thereto. 

5. Where right to sue survives to persons other than the surviving 
plaintiff or plaintiffs alone. — This rulo will apply only whore the right to sue 
does not survive, where there are several plaintiffs, to the surviving plaintiffs alono^ 
but survives either to the surviving plaintiffs jointly with others^ or exclusively to 
others. If the right to sue survives to the surviving plaintiff alone the case is not within 
this rule® but is governed by the provisions of Rule 2. 

Where the right to sue survives to a contesting defendant^ the rule cannot 
apply inasmuch as he cannot continue the suit against himself.^ The case is, however, 
different if the defendant on whom the right to sue survives is only a. pro forma 
defendant.® 

See also Notes to Rule 2 above. 

6. Death of a pauper applicant. — As already pointed out in Note 10 to 
Rule 1, the right to apply for permission to sue in forma pauperis is a purely personal 
right which does not survive at all. On the death therefore of the petitioner in such an 
application, this rule will not apply.^ But, it has been held that the legal representative 
is entitled to be brought on the record and to continue the suit on payment of court-fee; 
or he may file a fresh application for leave to sue as a pauper.® See also 0. 22 R. 1, 

Note 10. 


Note 3 

1-2. (’86) 1886 All W N 90 (90, 91). 

(^85) AIR 1935 All 640 (641). (But where the 
Burviving appellant alone can impugn the entire 
decree, the entire decree may bo aet aside.) 

3. (’81) AIB 1981 Mad 277 (277). 

4. (’87) 9 All 181 (184) (FB). (Whether the legal 
representative would be able to enforce the whole 
judgment is a different matter.) 

(’02) 26 Bom 697 (605, 608). (Where claim has 
been perfected by judgment, nature of relief 
claimm on appeal stands on a different footing 
and there will be no abatement.) 

(’21) AIR 1921 Lab 52 (58) : 2 Lah 189. (Suit 
tp set aside sale of ancestral land decreed— Ap- 
peal — Plaintiff dying during appeal —Right to 
continue appeal survives to representative.) 


Note 5 

1. (’29) AIR 1929 All 847 (847). 

2. (1900) 22 All 222 (228, 224). 

3. (’28) AIR 1928 All 845 (848): 50 All 792 (£’B). 
(’85) AIR 1985 Lah 879 (880). 

4. (’10) 8 Ind Gas 859 (859) (Mad.) 

5. (’12) 14 Ind Gas 544 (547) (Mad). 

Note 6 

1. (’06) 88 Gal 1168 (1168). 

(’14) AIR 1914 Oudh 884 (884) : 18 Oudh Gas 64. 
(L^al representative may apply afresh.) 

(*28) AIR 1928 Mad 278 (278, 279) : 51 Mad 697. 
(But in such a case the Gourt may order legal 
representative to be brought on record and allow 
him to continue the proceeding by transforming 
it into a suit by payment of the requisite court-fee.) 

2 . (’86) AIR 1986 Pat 591 (598) : 15 Pat 788. 



2394 


DEATH OF ONE OF SEVERAL PLAINTIFFS OB SOLE PLAINTIFF 


0.22 7. ‘‘On an applloatlon mate in that behalf.” — The Court oannot, under 

Rotes 7*8 this rule, add a legal representative suo motu. An application must be made for the 
purpose.^ The application can be made even by a defendant or respondent interested 
in bringing the legal representative on the record.^ Where there are several legal 
representatives it is not necessary that the application need be made by all of them.^ 
Further, even an application made by a person who is ultimately found not to be a 
legal representative has been held to be sufficient compliance with the requirements of 
the rule, if it has been made hona fide} But where A applies to be made a party as 
legal representative and the application states that B is not the legal representative, B 
cannot seek to counteract his own failure to apply in time by relying on A* 8 application.^ 

Where a party dies after decree, his legal representative can file an appeal 
against the decree without making a separate application for impleading him as a 
party; the appeal itself may be regarded as an application for the purpose.^ 

8. Limitation for application under this Rule. — The period of limitation 
for filing an application to bring the legal representatives on record under this rule is 
ninety days from the date of the death of the plaintiff under Article 176 of the 
Limitation Act as amended by Act XXVI of 1920 and this is so even if the death had 
occurred before the amending Act was passed.^ 

The onus is on the applicant to prove that the application is within time.^ 

Where one of the legal representatives has applied in time to be made a party 
and the application has been granted, the other legal representatives may be brought 
on the record subsequently.^ 

9. ** Shall oause the ledal reppesentative of the deceased plaintiff to be 
made a party.” — The Court is bound to implead the legal representatives as parties 
on an application made in that behalf,^ unless there is a dispute as to who is the legal 
representative, in which case, the question should be decided by it under Buie 6.^ 

Where an application to add a person as the legal representative of a deceased 
plaintiff is filed, but the Court, without expressly adding the petitioner as a party 
allows him to prosecute the suit or appeal, the petitioner will be deemed to have been 
brought on the record.* But the same result will not follow by the mere fact that a 
vakalatnama is filed by a pleader on behalf of the legal representative.^ 


Note 7 

1. (’84) AIR 1984 All 465 (468). 

(*88) AIR 1938 All 111 (111). 

(’86) AIR 1936 Pat 266 (266). (Minor legal repre- 
sen tali ve-~Still, application is necessary.) 

2. (’26) AIR 1926 All 156 (157). 

3. (’12) 15 Ind Gas 866 (867); 6 Low Bur Rul 52. 
(Where possible all legal representatives should 
apply to be made parties, but an application by 
one legal representative is suffioient for him to 
be made a party.) 

(’86) 10 Bom 220 (228). (If an application has 
been made by one of the heirs of the deceased 
appellant in time the abatement is saved and 
the respondent is entitled to have the other heirs 
put on the record. It is not necessary that all 
of them should have applied within the time.) 

4. (’10) 5 Ind Gas 514 (515) (Mad). 

(’89) AIR 1989 Mad 148 (149). (Such application 
is sufficient to save suit from abatement.) 

5. (’19) AIR 1919 Nag 150 (151, 152) : 16 Nag 


LR 21. 

6. (’82) 1882 All W N 73 (73). 

Note 8 

1. (’21) AIR 1921 Mad 650 (651). 

(’24) AIR 1924 Bom 416 (417). (But Gourt can 
allow amendment of the application so as tp 
make it one under 0. 22 B. 9.) 

(’28) AIR 1923 Nag 166 (167). 

2. (’87) 1887 All W N 60 (60). 

3. (’12) 18 Ind Gas 318 (818) (Mad). 

(’88) AIR 1988 Rang 284 (284). 

Note 9 

1. (’01) 26 Bom 817 (819). 

[Nes al8o (’27) AIR 1927 Mad 707 (708). (Im- 
pleading legal representatives in a suit arising out 
of claim petition does not amount to impleading 
them in second appeal from the decree.)] 

2. (’94) 17 Mad 209 (211). 

3. (’98 1898 All W N 181 (181). 

4. (’ll) 9 Ind Gas 977 (977, 978) (AU). 
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It has been held that where on the death of the father who was a oo-plaintiff in 
a suit, bis sons refuse to be substituted as his legal representatives and are joined as 
pro forma defendants, the requirements of law are complied with and the suit does 
not abate.^ 

A Court to which a case has been sent on remand has jurisdiction to act under 
this rule.^ 

^ Where a suit is dismissed for default in ignorance of the plaintiff’s death and 
subsequently an application is filed by bis legal representative to be brought on the 
record, the Court can set aside the order of dismissal and restore the suit to the file 
under Section 151 and substitute the legal representative’s name for that of the 
deceased plaintiff.^ 

10. Legal representative. — The expression “legal representative” was not 
defined under the old Code. Under the English law, the primary moaning of the 
expression is “executor or administrator” though it may, under special circumstances, 
be controlled by the context.^ The same strict meaning was given to the expression in 
some cases under the old Code^ while in other cases a wider meaning was given so as 
to cover all persons representing the estate of a deceased person^ The present 
definition in Section 2, clause (11) of the Code is very wide'* and gives effect to the 
latter view. Under that definition the following persons are legal representatives — 

1. A person who, in law, represents the estate of a deceased person.® 

2. A person who intermeddles with the estate of a deceased.® 

3. Where a party sues or is sued in a representative character, the person on 

whom the estate devolves on the death of the party so suing or sued.^ 

The term “next of kin” is peculiar to the English law of inheritance and does 
not mean the same thing as the term “legal representative” under the Code.® 

(1) Person who, in law, represents the estate of a deceased person'. — There 
are certain cases which are governed by the Succession Act, 1925, in which the executor 
or administrator alone can represent the estate of a deceased person.® In such cases 


5 . (‘89) AIR 1939 Pat 225 (228). 

6. (*04) 7 Oudh Cas 17 (18). 

7 . (’85) AIR 1936 Nag 189 (190):31Nag L R874. 

Note 10 

1. (1820) 6 Madd 159, Price v. Strange, 

(*04) 8 Cal W N 843 (851), 

2. [See (’96) 22 Cal 903 (908).] 

[See also (’97) 20 Mad 51 (53). (Executor was 
brought on record as legal representative.)] 

3 . (’04) 8 Cal W N 843 (861). 

(’79) 4 Cal 897 (908, 919). (It includes the heir.) 
4 .. (’84) AIR 1984 Lah 1 (8). 

(’87) AIR 1987 Sind 818 (320). (Residuary legatee 
under the will of a Hindu resjding in Sind is 
’legal representative’ even before obtaining letters 
of administration.) 

[See also (’12) 17 Ind Cas 101 (106) : 8 Nag L R 
US. (Term as used in 0. 22 has a wide signi- 
ficance.)] 

5. (’19) AIR 1919 Mad 510 (518) : 42 Mad 76. 
(He need not be necessarily the beneficial owner 
of that estate.) 

(’88) AIR 1988 Nag 86 (86) : 29 Nag L R 118. 
(On the death of the ward, Court of Wards can 
continue suit as legal representative of the ward.) 

6. (’16) AIR 1916 Mad 1022 (1024). 


(’24) AIR 1924 All 717 (718). (Definition of legal 
repre^ntative is only for purposes of procedure 
in instituting and defending suits.) 

(’14) AIR 1914 Lah 144 (145) : 1918 Pun Re No. 
115. (Intermoddler with part of estate is liable 
to the extent of property possessed.) 

(’27) AIR 1927 Bom 474 (477) : 61 Bom 771. 
(Heirs of intestate Parsi who intermeddle with 
his estate are his legal representatives.) 

[See (’88) 10 All 479 (484).] 

[See also (’17) AIR 1917 Pat 92 (95).] 

7 . See under sub-heading ’’representative suits.” 

8. (’86) AIR 1986 Lah 578 (679) (Obiter.) 

9 . (’88) AIR 1988 Bom 6 (9) ; I h R (1938) Bom 
64, (Heir of a Parsi is not his legal represen- 
tative— 18 Bom 337, Relied on.) 

See S. 211 of the Succession Act, 1925. 

[iSee also (’84) 8 Bom 241 (256). (Case under the 
Probate and Administration Act, 1881, which 
has now been repealed by the Succession Act, 
1925.) 

’82) 4 All 192 (195). 

’25) AIR 1925 Sind 2 (8, 4). (In the case of 
Christians and Parsis ’’legal representative” 
means primarily executor or administrator 
(including one de son tort) but in the absence 
of a will, means heir or next of kin.)] 


0.22 R .8 
Motea 9-40 



2396 


DEATH OF OHE OF SBVEBAL PLAINTIFFS OB SOLE PLAINTIFF 


0>2SRi8 they alone are his legal representatives.^*’ In oases not governed by the Succession 
Hots 10 Act there may or may not be an executor or administrator. Where there is an executor 
or administrator he will be the legal representatiye of the deceased person; where the 
will is with regard to par^ of the property of the testator, the executor cannot be his 
legal representative with regard to the properties of the deceased not dealt with by 
the will.'' Where there are no executors or administrators, the heir or the legatee 
will be the legal representative of the deceased person in respect of the property 
respectively got by him.'^ In other words, the term “legal representative,** as defined 
in this Code, only denotes those classes of persons on whom the status of a represen- 
tative is fastened by reason of the death of a person whose estate they are held to 
represent.'^ But an assignee from the deceased of a certain property is not his legal 
representative, for, he does not get any estate of the deceased by reason of his death.'^ 
Similarly, the Crown getting by escheat the property of a person on his deatli is not a 
legal representative, as it does not get the estate as representing the deceased^ person 
but in its paramount right;'® so also a zamindar who, on the death of a tenant, gets 
under the village custom his interest by escheat, is not his legal representative.'^ 
Again, the Official Assignee or Beceiver of an insolvent*s estate is not a “legal 
representative** of the insolvent.'^ 

(2) Intermeddlers, — The term “intermeddle** has been used to mean an 
intermeddling with the assets of a deceased person in such a way as to denote an 
assumption of the authority, or an intention to exercise the functions of an executor 
or administrator.'^ In other words, it has been used to mean what is known as an 
executor de son tort,^^ It is therefore essential, in order to constitute a person an 
intermeddler, that there should be an intention on his part to act as a legal represen- 
tative and to represent the estate of the deceased.^" A trespasser or a person who 
claims a title in himself adversely to the estate of the deceased cannot, therefore, be 
an intermeddler within the meaning of the definition.^' He will, however, be a legal 
representative if he intends to act as a legal representative and to represent the estate 


10. (’04) 8 Gal W N 848 (856). 

[See also (’97) 21 Bom 102 (105). (But an ad- 
ministrator, however, appointed under S. 10 of 
Regulation VIII of 1827, without leave being 
granted to him to sue is not the legal represen- 
tative nor is he entitled to continue an appeal.)] 

11. (’29) AIR 1929 Lah 546 (546). 

12. (’04) 8 Gal W N 848 (856). (Heirs.) 

(’98) 17 Bom 758 (770). 

(’86) AIR 1986 Oudh 7 (9) : 12 Luck 1. (Universal 
legatee is legal representative.) 

[See (’85) AIR 1985 All 890 (891). (In this case 
it was held that a person who would have got 
the property of the deceased if he had left any 
would be his legal representative and a creditor 
would beentitl^ to get a decree against such 
a person in respect of a debt due by the deceased 
although in the absence of assets of the deceased 
in the hands of the judgment-debtor, the decree 
cannot be executed against him — On this 
question, however, there is a conflict of decisions 
for which see Note 4 to Section 52 ante.)] 

[See also (’87) AIR 1987 Sind 818 (820).] 

13 . (’29) AIR 1929 Oudh 858 (854). 

14 . (’29) AIR 1929 All 444 (446). (Hiscasecomes 
under 0. 22 R. 10.) 


(’86) AIR 1986 Pat 128 (124) : 15 Pat 82. 

[See (’08) 80 Gal 961 (964).] 

[5ss also (’25) AIR 1925 Gal 467 (468). (But he 
may be substituted under R. 10, infra.)] 

15 . [See (’60) 8 Moo Ind App 500 (525, 527) (PC).] 

16 . (’14) AIR 1914 Oudh 208 (208). 

17 . (’85) AIR 1985 Mad 151 (152) : 58 Mad 403. 

18 . Halsbury, Vol. 14, page 147. 

(’88) AIR 1988 Mad 684 (686). (A mere alienee 
from a legal representative is not a legal repre- 
sentative.) 

19 . Halsbury, Vol. 14, pp. 147 to 151. See also 
meaning of ** executor de son tort" in Wharton’s 
Law Lnioon. 

[See also (’18) AIR 1918 Nag 78 (74).] 

20. Halsbury, Vol. 14, pp. 147 and 148. 

(’88) AIR 19& Gal 865 (869). 

[See also (’26) AIR 1926 Oal 825 (826). (Person 
merely taking away deceased person’s property, 
while there is legal representative present, is 
not executor de son tort.)] 

2\. [See (’26) AIR 1926 Oal 825 (825). (Mei^ 
taking away a portion of the property of the 
deceased does not make such person, while there 
is a legal representative present, an executor 
de son tort.)] 



DEATH OP ONE OP SEVERAL PLAINTIPPS OR SOLE PLAINTIPP 2397 


as such.*^ It depends, in each case, upon the particular facts of that case whether he 
intends to do so. An intermeddler is a legal representative only for the purposes of the 
procedure in instituting and defending suits and only to the extent of the property 
with which he had intermeddled.^* It has been held in the undermentioned case** that 
an intermeddler cannot sue on behalf of the estate though a suit may be brought 
against him as representing the estate. 


^ Where it is alleged on behalf of the plaintiff that the defendant is the legal 
representative of the deceased debtor in that he has intermeddled with the estate of 
the deceased, the burden is on the plaintiff to prove that the defendant has inter, 
meddled with the property of the debtor at the time of his death.** 

The definition in Section 2 clause (11) merely means that a person who 
intermeddles with the estate may bo treated as the legal representative. It does not 
mean that such a person is to bo preferred to a person who is found to bo the true 
legal representative of the deceased.** 

(3) Representative suits. — In representative suits the legal representative 
must be a person on whom the estate devolves on the death of the party suing or 
sued.*" Where, on the death of a trustee, a new trustee is elected or appointed, the 
latter is not the legal representative of the deceased trustee, inasmuch as the estate 
did not devolve on him on the death of the former trustee, but by virtue of his 
appointment or election which has no retrospective operation.** In a suit by a Hindu 
widow for the benefit of the estate, the estate will devolve on the death of the plaintiff 
on the next reversioner who will therefore be the legal representative of the plaintiff.** 
In a suit by a reversioner in respect of an estate held by a Hindu female, the reversioner 
plaintiff sues on behalf of the whole reversionary body. In other words, all the 
reversioners are represented in the suit by the plaintiff reversioner, and on the latter's 
death, other reversioners may be brought on the record for the purpose of continuing 


22 . (*18) AIR 1918 Pat 216 (216). 

[See also (»79) 4 Cal 342 (846, 346). (Party who 
takes possession of the estate of a deceased 
Hindu treated for some purposes as his repre- 
sentative.) 

(*03) 80 Cal 1044 (1057). (Do.) 

(*24) AIR 1924 Cal 862 (862). (Person possessing 
judgment-debtor's property is his legal repre* 
sentative.) 

(*17) AIR 1917 Mad 979 (980). (Person in posses- 
sion of estate belonging to deceased can represent 
deceased defendant.)] 

23 . (*24) AIR 1924 All 717 (718). (But not for 
the purpose of succession to the property of the 
deceased.) 

24 . (’88) AIR 1938 Nag 298 (299) : I L R (1939) 

*Nag 526. (Decision proceeds on the ground that 
under the English law, an executor de son tort 
is liable to all the trouble of an executorship 
without any of the profits or advantages and 
that he cannot bring an action himself in the 
right of the deceased but actions may be brought 
against him.) 

25 . (’84) AIR 1984 Rang 196 (197). (Proof of pos- 
session by defendant of property which docoasod 
owned some time prior to his death is not enough. ) 

26. (’89) AIR 1989 Pat 117 (118). 

27 . (’17) AIR 1917 Mad 578 (683) ; 40 Mad 177. 

28. (’26) AIR 1926 Mad 640 (541). 

(’24) AIR 1924 Lah 251 (251). 


(’82) AIR 1982 Cal 788 (784). (Suit bymohunt on 
behalf of deity.) 

(’22) AIR 1922 Mad 402 (403) : 45 Mad 703. 

(’21) AIR 1921 Mad 124 (124). (Where a trustee 
sued on behalf of a trust impleading his co- 
trustee as party defendant and the plaintiff died 
pending suit, the defendant trustee can apply to 
bo transposed as plaintiff to continue the suit. 
There is no question of abatement and 0. 22 R. 3 
is inapplicable.) 

[See however (*30) AIR 19.30 All 848(849). (Re- 
ligious endowment — Successor in management 
is legal representative of previous manager.)] 

29. (’98) 20 All 341 (843. 844). 

(’16) AIR 1916 All 34 (35. 36) : 38 All 111. 

’10 7 lud Cas 97 (97) : 33 All 15. 

(’96) 23 Cal 636 (638). 

(1900) 23 Mad 125 (133). 

(’16) AIR 1916 Mad 611 (612, 613) : 39 Mad 382. 
(’93) 1898 Pun Re No. 97. page 386. . 

[See (’12) 15 Ind Gas 461 (468) (Mad). (Where, 
however, the suit is in her personal capacity 
and not as representing the estate, the reversi- 
oner is not the legal representative.) 

(’18) AIR 1918 P C 156 (158) : 42 Mad 581 : 46 
Ind App 64 (P C). 

(•19) AIR 1919 Oudh258(259): 220udh Cas 260. 
(A Hindu widow cannot bo deemed to represent 
her husband’s estate so as to bind the rever. 
sionary heirs of her husband in relation to any. 


0.92 S.8 
Note 10 
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0> S8 Si 8 the suit.*'’ This, however, is not because the succeeding reversioners are legal represen. 

SotMlihll tatives of the deceased reversioner (for there was no estate vested in him which 
devolved on his death to the succeeding reversioners), bat under the provisions of 
0. 1 Bales 8 and 10.^^ See Note 24 to 0. 1 B. 8. It has been held that a benamidar is 
in some sense a trustee for the real owner and his son who has some interest can 
succeed to the trusteeship and can be considered to be his legal representative within 
the meaning of Section 2, clause (11).^^ 

When a person's name is entered on the record as representing the estate of a 
deceased person, there is no determination of any question as to the capacity in which 
the name is entered. It may be afterwards shown that the person was substituted in a 
representative character, for instance, as representing the members of a joint Hindu 
family.*® 

The right to enforce a partnership contract does not vest in the surviving 
partner alone?^ But though the rights of a deceased partner may devolve on his 
representative, the right to sue survives to the surviving partners in the absence of 
any statutory authority to the contrary; the latter may therefore continue the suit as 
legal representatives of the deceased partner.** 

It is not necessary that the legal representative should be in actual possession 
of the assets of the deceased. It is sufficient if he is entitled to the possession thereof, 
1 . 6 ., if he is a person on whom the estate would devolve.** 

If A allows his benamidar, B, to sue in his own name, he cannot, on the death 
of B, claim to come in as B's legal representative.*^ A District Judge taking possession 
of the assets of a deceased person under Section 64 of the Administrator-Generars Act, 
Il'of 1874, is not the legal representative of the deceased.** 

If a legal representative dies, his own legal representatives who have received 
assets of the previous deceased, will represent him.*® 

11, Tvo OF more legal representatiYes, The expression * 'legal repre- 
sentative" must, where there are more legal representatives than one, be read in the 
plural.^ As a general rule, all the legal representatives should be brought on record 

right to continue the suit is concerned, though 
not so far as specific rights of the deceased under 
the will are concerned — This view, it is submit- 
ted, is not correct— See Note 24 to 0. 1 B. 8.) 
[See however (’89) AIR 1989 All 672 (678) : 
1 L B (1989) All 718. (Brothers suing as rever- 
sioners — One of them dying — The others are 
his legal representatives.)] 

32. (’87) AIR 1987 Mad 101 (108). 

33. (’88) AIR 1988 All 256 (258) : ILR (1988) All 
425. (The person is entered merely to represent 
the estate.) 

34. (’97) 21 Bom 412 (421). 

35. (’87) 9 All 486 (490). 

36. (’8l) AIR 1981 Nag 178 (175): 27 Nag L R 247. 
(Plea that he has no assets of the deceased is 
confined to execution only.) 

(’89) AIR 1989 Fat 47 (48). 

[See alto (’85) AIR 1985 All 890(891).] 

37. (’80) AIR 1980 Mad 221 (222). 

38. (’99) 1899 All W N 221 (221). 
of execution of decree against the 

39. (1900) 22 All 867 (869, 870). 

Note 11 

1 . (’94) 16 All 211 (212). 



thing which she may have done herself to the 
prejudice of these reversionary heirs.)] 

[See also (’72) 17 Suth W R 475 (476).] 

30. (’15) AIR 1915 P 0 124 (125, 126) : 88 Mad 
406 : 42 Ind App 125 (PC). 

[See (’86) AIR 1986 Lah 652 (654) : ILR (1987) 
Lah 525. (Representative suit by presumptive 
reversioner for declaring alienation by widow 
ineffectual as against reversioners — On his 
death, right to sue survives to next presump- 
tive heir and not personal heirs of deceas^ 
reversioner.)] 

[See also (’10) 5 Ind Cas 42 (49) : 88 Mad 842. 
(A declaratory suit brought by reversioner on 
behalf of himself and all the reversioners was 
held to be a representative suit.)] 

31. (’19) AIR 1919 Mad 479 (480). 

See alto the following analogous cases : 

(*12) 15 Ind Gas 899 (402) (Mad). 

(•29) AIR 1929 Mad 524 (525). (Where on refusal 
by registering officer to register the will, two of 
the legatees bring a suit for registration, the suit 
must be regarded as in a representative capacity 
and on the death of any of the plainti& the 
other will be his legal representative so far as the 
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and if any of them refuses to join as plaintiff or appellant he must be made a defendant 0* 22 Rt 8 

or a respondent.® Where, however, some of them are omitted to be brought on the Hotes 11-12 

record, there is a conflict of views as to whether the suit or appeal abates. According 

to the High Court of Allahabad® and the Judicial Commissioner’s Court of Sind,^ it 

does. According to the High Court of Calcutta the term “legal representative” means 

all the representatives of whom the representative applying knew or ought to have 

knowfi. Where one or more of the legal representatives are unknown or are unwilling 

to join in the ai)plication, a bona fide application by all the representatives who are 

willing to join will be sufficient compliance with this rule.® The High Courts of 

Bombay,® Lahore^ and Madras,® and the Judicial Commissioner’s Courts of Nagpur® 

and Oudh^® hold that a bona fide application by all those representatives who are 

willing to join is enough and will save the suit or appeal from abatement. In cases 

where the legal representatives are added after notice to the defendants or respondents 

and they do not raise any objection as to there being other legal representatives, even 

the Allahabad High Court agrees that it is not open to the defendants or respondents 

to subsequently contend that the suit or appeal has abated by reason of the fact 

that all the representatives were not brought on record.^^ Further, where the legal 

representatives of a deceased person constitute a joint Hindu family and the manager 

of the family is brought on the record as representing the family, it is not necessary 

to bring on record the other members of tho family.^® 

See also Note 9 to Ilule 4, infra. 


12. Wron^ perfion as legal representative. — It is the duty of the defondant 
to enquire and ascertain who the legal representatives of the deceased plaintiff are.^ 
Consequently, an objection that any person is not the legal representative of a deceased 


2. (»18) 20 Ind Cas 866 (867) (All). 

3. (»08) 80 All 117 (118). 

(*94) 16 All 211 (212). 

[See however (’88) AIR 1983 All 91 (98). (Abates 
only as regards those who were not made par- 
ties — Question of abatement must be considered 
with reference to subject-matter.)] 

4 . (*26) AIR 1925 Sind 2 (8. 4). 

5. (’29) AIR 1929 Gal 26 (27). (But where there 
was no evidence that if the true legal representa- 
tive had been informed that tho application was 
to bo made he would not have hoen willing to 
join it, held that tho suit abated.) 

(*39) 43 Gal W N 1088(1091). (Some of the heirs of 
sole appellant brought on record — Appeal abates 
unless existence of other heirs is unknown.) 

[;8ee also (’88) AIR 1983 Gal 498 (600). (Death 
of plaintiff pending suit — Order substituting 
.two persons as heirs— Subsequent discovery of 
other heirs by Court— Suit does not abate.)] 

6. (’86) 10 Bom 220 (228). 

7. (’20) AIR 1920 Lah 228 (229) : 1 Lah 481. 
(Death of a Mahomedan appellant — Sons alone 
had themselves brought on the record as his 
legal representatives without joining the de- 
ceased’s widow and daughters — The sons bona 
yide believed that they alone were the legal repre- 
sentatives as the parties were governed bycusto- 
mory law and not bv Mahomedan law ; the 
app^l does not abate.; 

[See also (’27) AIR 1927 Lah 94 (96). (But where 
the intermt involved in the suit or appeal can* 
. not be sufficiently represented in the absence of 


the omitted legal representatives, omission to 
implead all will be fatal to the suit or appeal.) 
(’89) AIR 1939 Lah 489 (444) : ILR (1939) Lah 
438. (Death of appellant— One only of his legal 
representatives brought on record within time 
— Appeal does not abate — Application to 
bring other legal representatives on record can 
bo made after limitation.)] 

8 . (1900) 23 Mad 125 (132). 

(’27) AIR 1927 Mad 1071 (1071, 1072). (Where 
some legal representatives come on the record 
and they contend that some other persons are 
not legal representatives even though their con- 
tention may be found to be untrue, that would 
not make tho whole of the suit or any portion of 
the suit abate.) 

9. (’23) AIR 1928 Nag 101 (102): 18 Nag L B 21. 

10 . (’17) AIR 1917 Oudh 34(36) : 20OudhCas 67. 
(The legal representatives who are unwilling to 
be made co-plaintiils may be added as defen- 
dants even after period under Art. 176, Limita- 
tion Act.) 

11 . (’28) AIR 1928 All 682 (588) : 60 All 857. 

12 . (’88) AIR 1988 All 266 (258) : I L R (1988) 
All 426. 

(’86) AIR 1986 Pat 3 (5). (Suit on mortgage— 
One of legal representatives of Hindu mortgagee 
minor — Minor forming joint family with major 
brothers — Major brothers made parties — Minor 
is properly represented.) 

Note 12 

1. (’21) AIR 1921 Lah 60 (60). 

(’03) 26 Mad 224 (228). 
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0tS2 R«S plaintiff must be taken by them at the earliest possible opportunity and if no such 
Rotes 12H.8 objection is so taken and a person has been impleaded as the legal representative of 
the deceased plaintiff, it is not open to the defendants to subsequently contend that 
the true legal representatives have not been brought on record and that therefore the 
suit must abate.^ See also Note 7, mpra. 

See Note 63b to Section 11 and Sections 60 and 52, and the undermentioned 

case.^ 

See also Note 10 to Eule 4, infra. 

18, Joint Hindu family and ledal representatiTes. — It has been held by 
the High Courts of Lahore^ and Bombay^ and the Chief Court of Oudh^ that where a 
coparcener in a joint Hindu family dies, the survivors are not his legal representatives, 
inasmuch as they take the estate by survivorship and not hy succession. The High 
Court of Patna has, on the other hand, held that they are his legal representatives 
within the meaning of Section 2 (11) of the Code.^ It has been held by the Allahabad 
High Court that the last portion of the definition of a ‘'legal representative” in 
Section 2 (11) is wide enough to cover the case of a coparcener who gets property by 
survivorship on the death of a coparcener who sues or is sued in a representative 
character.^ But it has been held that by force of Section 53, where a son or other 
descendant of a Hindu has joint family property in his hands which is liable for the 
debts of the ancestor, such son or other descendant is a "legal representative” of the 
ancestor.® 

Where, however, the deceased coparcener was the managing member of the 
family representing the family, the succeeding managing member is, according to the 
High Courts of Bombay^ and Madras,® a "person who, in law, represents the estate of 
a deceased person” and is therefore his legal representative. The Oudh Judicial 
Commissioner’s Court also has hold that where a suit is brought by the manager of a 
joint Hindu family and the plaintiff dies pending the suit, the substitution of the 
persons who become the managing members of the family after him is sufficient to 
save the suit from abatement and it is not necessary to bring on record all the members 
of the family.® 

In the case of a separated Hindu^® or in a suit by a member of a joint 
Hindu family on a personal contract made with him, his heirs will be his legal 


2. (*08) 27 Bom 162 (182, 186, 187). 

(*21) AIB 1921 Lah 60 (60), 

(’08) 26 Mad 224 (228). 

Mad 48 (48). (Decree against 
entative does not bind the real 

Note 13 

1. (’21) AIB 1921 Lah 84 (85) : 2 Lah 114. 

2. (’18) AIB 1918 Bom 165 (166) : 42 Bom 504. 

3. (’87) AIB 1987 Oudh 827 (826) : 18 Luck 241. 
(L^al representatives — Hindu law — Personal 
money decree against £— On death of B, decree- 
holder A, trying to execute it against sons of B 
and against 0, brother of B, contending that B 
and 0 were joint and hence C was legal repre- 
sentative of B— -Held, C could not be legal repre- 
sentative of B in presence of B's sons and O's 
property could not be proceeded against.) 

4 . (’25) AIB 1925 Pbt 128 (124); 8 Pat 853. 

[See however (’85) AIR 1985 Pat 275(288) : 14 


3. (’88) AIB 1988 
wrong legal reprei 
representative.) 


Pat782(FB). (Hindu sons are not the legal repre- 
sentatives of their deceased father within the 
definition given in S. 2 (11)— Per Agarwala, J.).] 

5. (’88) AIB 1988 All 168(164). ('Legal represen- 
tative’ need not be a legal heir of the deceased 

f^aiw (’85) AIB 1986 All 890 (891).] 

6. (’86) AIB 1986 Bom 466 (468, 469). 

(’37) AIB 1987 Mad 786 (786). (Creditor can file 
administration gnit against undivided son of 
Hindu debtor.) 

7 . (’81) AIB 1981 Bom 484 (489) : 66 Bom 709. 

8 . (’26) AIB 1926 Mad 466 (467). 

[See also (’82) 1982 Mad W N 491 (492, 498).] 

9 . (’17) AIB 1917 Oudh 84(86) : 20 Oudh OasOI. 
[See (’07) 10 Oudh Oas 121 (126, 126). (In this 

case theOourt held on the facts that the persons 
who claimed to be managers were not such ud 
refused to allow them to continue the snit.)] 

10 . (’04) n Mad 106 (109). 
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representatives.^^ The institution of a suit for partition by an adult coparcener effects 
a division in status. In the case of a minor's suit for partition, the division in status 
would be efifected from the date of the suit conditional on the Court being able to find 
that the suit when filed was for the benefit of the minor. Where the minor plaintiff 
dies after the institution of the suit for partition and before the Court has found that 
the partition is for his benefit, according to the High Court of Madras, the suit does 
not abate, but it is open to his legal representative to proceed with the trial and obtain 
a decree on his showing that the suit, when instituted, was for the benefit of the 
minor. But the High Court of Bombay has taken a contrary view that the heirs of the 
minor are not entitled to continue the suit.^* After a preliminary decree for partition 
even the minor plaintiff becomes a divided member, and, on his death, his heirs will 
be his legal representatives.^^ 

See also the undermentioned case.'^ 

14. Le^al representatives of deceased plaintiff or appellant already on 
record in another capacity. — Where the legal representatives of a deceased plaintiff 
or appellant are already on the record, though in another capacity, an application to 
bring them in as legal representatives is unnecessary.^ As to whether such an application 
is necessary in the case of the death of a defendant or respondent, see Note 12 to 
Sule 4, infra, 

15. Determination of the question as to who is the legal representative. ^ 

Where a dispute arises as to who is the legal representative, the Court should, under 
Rule 6, determine the question.^ The effect of such a determination is, however, only 
limited for the purposes of the suit and is not to be conclusive of his rights.^ 

16. What pleas may be taken by a legal representative. — When a party 
dies his legal representative is appointed merely in order that the suit might proceed 
and a decision arrived at. It is the rights and disabilities of the original parties that 
have to be considered and not those of the legal representatives themselves.^ All that 
the representative can therefore do is to take up the suit at the stage at which it was 
left when the original plaintiff died, and to continue it.^ He must rely on the same 
cause of action and on the same title as the deceased plaintiff.^ It is not open to him to 
assert his own individual or hostile title in the suit.^ Likewise, the defendant is not 


11. (19) AIR 1919 All 189 (190) : 41 All 515. 
(’38) AIR 1988 Bom 451 (453). (Pro-uoto in 

favour of manager of Hindu joint family If 
holder dies, a succession certificate may bo 
granted to his heirs who may then recover upon 
the pro-note as his legal representatives.) 

12. (^33) AIR 1933 Mad 890 (903, 912, 913) : 57 
Mad 95 (FB). (Overruling AIR 1918 Mad 379.) 

13‘. (’35) AIR 1935 Bom 54 (61). 

14 . (*96) 19 Mad 345 (346). 

[See also (’15) AIR 1915 Mad 1065 (1065).] 

15. (’35) AIR 1935 Mad 481 (432). (Right of 
Hindu son to question alienation arises by reason 
of his being member of joint family and not as 
legal representative of his deceased brother dur. 
ing whose lifetime the cause of action arose.) 

Note 14 

1. (’28) AIR 1928 Lah 893 (894) : 10 Lah 581. 
('28) AIR 1928 Lah 43 (44). 

('89) AIR 1939 All 672 (678) ; I LR(1999) All 713. 
[See also (’26) 95 Ind0aB286(287)(Lah). (Letter 
to Court informing of party's death and the 


fact that his representatives wore on the record 
already was hold sufiicient.) 

(’36) AIR 1936 Pat 548 (560) : 15 Pat 326.] 

[See however (’84) AIR 1934 Nag 165 (166) : 
31 Nag L R 81. (Death of appellant — Legal 
representative on record as r^pondent — It was 
held that application for substitution as appel- 
lant was necessary.)] 

Note 15 

1. (’94) 17 Mad 209 (211). 

2. (’23) AIR 1923 Nag 209 (209). 

Note 16 

1. (’24) AIR 1924 Lah 45 (46) : 4 Lah 72. 

(’13) 19 Ind Cas 265 (256) (All). (Thus, an estoppel 
affecting a party deceased affects his legal repre- 
sentative also.) 

2 . (’22) AIR 1922 Mad 49 (60). 

3 . (’95) 22 Oal 92 (98, 99). 

4 . (’22) AIR 1922 Mad 49 (50). 

(’30) AIR 1930 Mad 593 (593). (Legal roprosen. 
tative of plaintiff cannot agitate in that suit his 
own claim against the other plaintiffs in the case.) 

8CP0. 151. 


0.22 B.a 
Notes 18-18 
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0 » 22 R. 8 entitled to raise against the legal representative any defence other than those which he 
Hotel 16-18 could have raised against the deceased plaintiff.*^ 

17. Minor as legal representatlYe. — A minor is not disentitled to be made a 
party as the legal representative of a deceased plaintiff; but he must be represented by 
a next friend.^ 

17a. Insolvent legal representative. — See the undermentioned case.^ 

18. “The suit shall abate so far as the deceased plaintiff is concerned.’^ 

— If on the death of a plaintiff or appellant, no application to implead his legal 
representatives is filed within the prescribed time, the suit or appeal will abate.^ But 
if such application has been made but rejected, the suit or appeal will not abate.^ It 
is immaterial that the application was made by a wrong person, if it was made 
bona fide? 

The impleading of the legal representative in an interlocutory matter in the 
suit will be enough to save the suit from abatement.^ But the impleading of a legal 
representative in a cross^appeal will not save the appeal from abatement/ 

Under the old Section the Court had to pass an order that the suit or appeal 
abated. Under the present rule, however, the abatement takes place automatically 
and no separate order to that effect is necessary,® so that, any decree passed in the 
suit in disregard or in ignorance of an abatement will, to that extent, be set aside on 
appeal.^ 

An abatement under this rule will be only so far as the deceased plaintiff is 
concerned. If it is a case of death of a sole plaintiff the. abatement will be of the entire 
suit.® If, on the other hand, it is a case of death of one of two or more plaintiffs the 
abatement will, in the first instance, be only so far as he is concerned.® The effect of 
such abatement on the whole suit or on the rights of the other parties will depend 
upon the nature of the suit and of the reliefs claimed {vide Note 23, infra). Apart 


5. ('96) 19 Mad 845 (847). 

Note 17 

1. ('24) AIR 1924 Mad 818 (814). 

Note 17a 

1. ('38) AIR 1988 Mad 420 (421) : I L R (1988) 
Mad 578 (FB). (Legal roprescntative insolvent 
at dato of death of appellant-- Official Receiver 
applying to continue appeal but afterwards with- 
drawing his application — Legal representative 
cannot afterwards continue appeal, reason being 
that once Official Receiver intervenes the pro- 
TOrty vests in him andhissubs^ucnt withdrawal 
does not re-vest the property in the insolvent.) 
Note 18 

1. (’69) 11 Suth W R 543 (543). 

('S3) AIR 1938 Rang 234 (234). 

('17) AIR 1917 Low Bur 182 (133). 

('96) 1896 All W N 91 (91. 92). 

[See also ('80) AIR 1980 Oudh 8 (5) : 5 Luck 
241. (If a portion of the plaintiff’s claim is 
admitted by the defendant that portion does 
not abate.)] 

2. ('21) AIR 1921 Nag 28 (24) : 17 Nag L R 46. 

3. CIO) 5 Ind Cas 614 (615) (Mad). 

4. ('25) AIR 1925 Pat 146 (146). 

[See also ('84) AIR 1984 Mad 448 (460). (Death 
of one appellant who was also impleaded in 


cross-objection — Application by co-appellant to 
bring bis legal represen tativo— A second appli- 
cation in the cross-objection is not necessary.)] 

5. ('19) AIR 1919 Lab 318 (.818, .319). 

6. (’26) AIR 1926 All 217 (220): 48 All 384 (FB). 
(AIR 1922 All 209, Overruled— AIR 1920 All 284, 
uphold.) 

(’80) AIR 1930 All 379 (880). (But this automatic 
abatement does not follow where party dies 
liefore conclusion of hearing.) 

(’81) AIR 19.31 All 154 (155) : 58 All 874. 

(’25) AIR 1926 Lab 598 (598). 

('26) AIR 1926 Lah 2.34 (235): 7 Lah 78. 

(’17) AIR 1917 Mad 286 (288). 

(’87) AIR 1987 Bom 401 (406): ILK (1987) Bofxit 
602. 

7. (’29) AIR 1929 Lah 119 (120). 

[See (’20) AIR 1920 Cal 845 (845). (The case 
was remanded to decide the effect of the death 
of the party on the whole case.)] 

8. (’80) 6 Cal 189 (141). 

9. (’85) AIR 1986 All 640 (641). (Suit for posses- 
sion of land and demolition of buildings thereon 
made by defendants, decreed — Appeal by all 
defendants— Death of one of appellants but legal 
representative not brought on record AplM 
does not abate entirely.) 

[8ee (’06) 8 All L Jour 80 (84, 86).] 
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from any such effect the abatement will be limited to the extent that the dancaaed 
plaintiff is concerned.^ 

19. Death after preliminary and before final decree. — In suits requiring 
a preliminary and a final decree, can there be an abaterneut on the ground that no 
application was filed in time to implead legal representatives on the death of a 
plaintiff or of a defendant after the preliminary, but before a final decree? It was 
held in the undermentioned cases^ by the High Court of Allahabad, that the suit 
would abate, the reason being that a suit is “pending” till a final decree is passed. 
The said Court did not accept the position that the principle laid down by the Privy 
Council in Lachmi Narain v. Dalmakund, A. I. E. 1924 Privy Council 198 was appli- 
cable to such coses. In order to avoid this difiQculty, 0. 22 B. 12 has now boon amended 
by that Court so as to make Rules 3, 4 and 8 inapplicable to proceedings after the 
preliminary decree.^ 

The view of the other High Courts is that the rule does not apply to such 
oases and that there can be no abatement of a suit on account of the death of a party 
after a preliminary and before a final decree.^ 

But, as no decree can be passed against a dead person, where after a 
preliminary decree, the defendant dies and the Court passes a final deoreo against 
him without bringing his legal representatives on the record, the final decree is a 


10. (’98) 29 Bom 718 (721). 

(’28) AIR 1928 Lah 737 (737, 738). 

(’01) 25 Mad 426 (428). 

[See also (’21) AIR 1921 All 34 (35).] 

Note 19 

1. (’31) AIR 1931 All 490 (497) : 54 All 25 (FB). 
(’31) AIR 1931 All 154 (155) ; 53 All 374. 

(’17) AIR 1917 All 429 (429) : 39 All 651. 

(’22) AIR 1922 All 896 (896, 397). 

(’27) AIR 1927 All 272 (272) : 49 All 310. 

(’80) AIR 1930 All 779 (782, 783) : 62 AU 910. 
(’30) 1930 All L Jour 999 (1002). 

(’16) AIR 1915 All 88 (88) : 37 All 226. 

2. (’84) AIR 1934 All 465 (468). 

[See also (’8.5) AIR 1935 All 180 (181). (Tlie 
Allahabad amendment of Rule 12, in/ra la not, 
however, retrospective.)] 

3. (’88) AIR 1983 Bang 818 (819, 820) ; 11 Bang 
446. 

(’29) AIR 1929 Oal 480 (430) : 67 Cal 286. (AIR 
1921 Cal 551 and AIR 1926 Cal 808 held not to 
be good law.) 

(’03) 80 Cal 609 (612). 

(’SO) AIR 1930 Lah 829 (380). 

(’28) AIR 1928 Mad 914 (918): 61 Mad 701 (FB). 
(AIR 1923 Mad 287 and AIR 1924 Mad 786, 
Overruled.) 

(’29) AIR 1929 Nag 142 (144) : 27 Nag L B 119 
(FB). 

(’29) AIR 1929 Nag 206 (207). 

(’27) AIR 1927 Oudh 561 (561). 

(’27) AIR 1927 Oudh 166 (167, 158): 2 Luck 464, 
(’81) AIR 1931 Pat 57 (57). (Authority of AIR 
1919 Pat 480 (FB) doubted.) 

(’83) AIR 1938 Fat 27 (28). 

(’86) AIR 1986 Oal 640 (641). (Death of aome 


plaintiffs after preliminary decree for ascertain- 
ment of mesne profits — Suit does not abate by 
reason of non-substitution of deceased plaintiffs* 
legal representatives within time.) 

(’35) AIR 1935 Lah 712 (714). (Obiter,) 

(’37) AIR 1937 Lah 164 (166) ; 17 Lah 817. 

(’37) AIR 1937 Lah 615 (616). (Order 22 Rr. 3, 4 
and 6 do not apply to a case of defendant dying 
after passing of preliminary decree.)* 

(’37) AIR 1937 Sind 208 (209) : 30 Sind L R 428. 
(But where pending an appeal from the preli- 
minary decree one of the respondents dies and 
no application is made within time to bring on 
record his legal representatives, the appeal will 
abate.) 

[See (’29) AIR 1929 Cal 648 (649). (Death of one of 
several mortgagors after preliminary decree and 
before final decree — Legal ropresontativoa not 
brought ou record — Suit does not abate with 
respect to mortgagors on record.) 

(*25) AIR 1925 P C 117 (117) : 4 Pat 507: 52 Tnd 
App 188(PC) (Under the Colo of 1882, proceed- 
ing for ascertainment of mesne profits was a 
proceeding in execution and 0. 22 R. 12 applied 
— Honco substitution not necessary.)] 

[5w also (’2.3) AIR 1923 Cal 626 (628, 629) : 50 
Cal 650. (Compromise decree in mortgage suit 
—No abatement on death after such decree.) 
(’00) 8 Ind Cas 999 (1000) (Cal). 

(’28) AIR 1923 Oudh 156 (157). 

(•21) AIR 1921 Pat 185 (186). (Proceeding for 
ascertainment of mosne profits under a dorreo 
under the Code of 1882 is one in execution 
and not in the suit and the provisions of 0. 22, 
R. 3 of the Cole of 1908 are inapplicable to 
such a proceeding.) 


0.92 R.S 
Motes 18<-10 
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OtSS R.8 nullity* See Note 8 to Section 52 ante. But, where there are several defendants one 
HotM 19-88 of whom dies after the preliminary decree and a final decree is passed without 
bringing his legal representatives on the record, the final decree will be valid as against 
the other defendants.^ 

20. Death after final deoree. — See Notes to Buie 12. 

21. Suite under Section 92 of the Gode. — See Note 30 to Section 92 ante, 

22. Suite under Order 1 Rule 8 of the Code. — See Note 21 to Order 1, 
Buie 8 and the undermentioned case.^ 


28. Effect of abatement on the righte of partiee. — As pointed out in 
Note 18 suprat an abatement under the rule will, in the first instance^ be only so 
far as the deceased party is concerned and not of the whole suit or appeal.^ The effect 
of this limited abatement on a suit or appeal will depend upon the nature of the right 
or relief claimed in the suit or appeal. If such right or relief is an indivisible one 
existing in all the plaintiffs jointly or in or against all the appellants jointly, the 
whole suit or appeal, as the case may be, will fail by reason of an abatement with 
respect to one of them.* But if such right or relief is divisible or exists individually 
in each, an abatement with respect to one or some alone will not cause the entire suit 
or appeal to fail.* 

In appeals to which Order 41 Buie 4 is applicable, i. c., where the appeal 
proceeds on grounds common to all the appellants so that any one of them could have 
prosecuted the appeal without the others, an abatement with respect to one of them 


i*06) 9 Cal W N 171 (174, 176).*, 

(’83) AIR 1933 Cal 798 (799). (Preliminary 
mortgage decree against widow of mortgagor— 
Afterwards widow ceasing to be heir of mort> 
gagor on account of re- marriage— Final decree 
without proper legal representative is not 
nullity but is only voidable — Suit does not 
abate.)] 

[But tee (’10) 5 Ind Cas 272 (273) (Cal). 

(’27) AIR 1927 Bom 156 (157). (Notice issued to 
heirs before passing of final decree — Objection 
raised only before execution Court — Omission 
to mention their names in the decree can be 
rectified in execution.) 

’26) AIR 1926 Sind 20 (21). 

’80) AIR 1980 CaJ 422 (428, 424) : 57 Cal 148.] 

4. (’85) 89 Cal W N 1284 (1288). 

(’36) AIR 1936 Cal 698 (699). 

5. (’89) AIR 1989 Cal 408 (407) : I L R (1989) 1 
Cal 498. 

Note 22 

1. (’89) AIR 1989 Lah 572 (575, 576). (Person 
appointed by order of Court under 0. 1 R. 8 to 
defend suit on behalf of class — Death of such 
person — His legal representatives need not be 
brought on record.) 

Note 23 

1. (’80) AIR 1980 All 211 (212). 

2. (’20) AIR 1920 Cal 168 (169). 

1*85) 155 Ind Cas 610 (611) (Lah). 

1*26) AIR 1926 Lah 474 (476). 

I ’82) 88 Pun L R 88 (39). 

’82) AIR 1982 Lah 281 (286) : 18 Lah 70. 

I ’82) AIR 1982 Pat 827 (829) : 11 Pat 588. 

I ’SS) AIB 1986 Lah 478 (479). (Oontiaot to teU 


land in favour of two persons— Shares not spe- 
cified — Decree dismissing suit by vendees for 
specific performance— Appeal by both — Death of 
one — Heirs not impleaded — Appeal abates in 
toto.) 

[See (’38) AIR 1988 Pat 270 (271). (But in the 
case of joint Hindu, family, if the father is 
already on record, he will represent the inte- 
rests of the sons.)] 

3. (’28) AIR 1928 Nag 101 (102) : 18 Nag LR 21. 

(’88) AIR 1988 Lah 988 (940). (No abatement of 
whole suit if shares are ascertainable and sepa- 
rate suits could bo brought.) 

(’82) AIR 1982 Cal 184 (184) : 58 Cal 1341. 

(’83) AIR 1938 Lah 179 (182): 14 Lah 218. (Each 
plaintiff having well-defined share in the subject- 
matter of suit.) 

(’28) AIR 1928 All 845 (848, 850) : 50 All 792 
(FB). (Suit for pre-emption— AIR 1928 All 211 ; 
AIR 1925 All 108; AIR 1927 All 548, Overruled.) 

(’25) AIR 1925 Mad 285 (286). (Where one of the 
appellants (defendants) is dead, the appeal will 
not abate though his representative is not 
brought on reco^, if the remaining appellants 
are independently entitled to the reliefs sought.) 

(’27) AIR 1927 Lah 668 (664). (Suit against tres- 
passer of common property— Any cosharer can 
alone sue.) 

(’17) AIR 1917 Lah 871 (871) : 1917 Pun Be No. 
49. (Suit for ejectment and arrears of rent — 
Death of co-plaintiff —His legal representatives 
not brought on record— Suit abates only in res- 
pect of this deceased.) 

(’18) AIR 1918 Lah 117 (118). 

(’86) AIR 1986 Lah 578 (579, 580). 
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vrill not oause the appeal to fail.^ But if the nature of the appeal is such that it 
cannot be heard in the absence of any of the appellants, the provisions of Order 41, 
Buie 4 cannot be invoked and the whole appeal will fail.^ One test of determining 
whether the failure to bring in the legal representative of a deceased appellant will 
cause the entire appeal to fail is : can the appeal be decided, without bringing tbo 
legal representatives of the deceased party on the record, without bringing into 
existence two decrees contrary to each other ?® 

Where an appeal has abated, the respondent cannot claim its being heard even 
though he might have filed a memorandum of cross-objections. He must file separate 
appeal.^ 

As pointed in Note 18 supra, a judgment given in ignorance of an abatement 
is null and void.*^ The remedy of the legal representative in such cases is not to sue 
again on the same cause of action but to have the suit revived.® 

See also Notes to Buie 9 infra, 

24. Award of oosts. — The provision lor the award of costs contained in this 
rule should not be taken in a restricted sense. The power to award costs in proper 
cases exists in Courts and this power is not restricted by this rule.^ The rule only 
extends or recognizes the power in cases of abatement under the rule. 

The power can also be exercised by an Appellate Court.® See also Note 16 to 
Section 35 ante. 


25. Reviaiont applied to be added as the legal representative of a deceased 
plaintiff. It was found that A was not the legal representative. The Court thereupon, 
on that application itself, impleaded as legal representative another person who did 
not seek, and was not sought, to be impleaded. It was held that the order was liable to 
revision.^ 

A applied to bo added as the legal representative of a deceased plaintiff. He was 
directed to file a separate suit to establish his claim as such. Such a suit was not filed. 
The Court thereupon ordered the first suit to abate. It was held that the order of abate- 
ment was made without jurisdiction and could be set aside in revision.® 


(’83) 146 Ind Gas 945 (946) (Lah). (Shares of par- 
ties oscertaiiiablo — No total abatement.) 

4. ('02) 25 All 27 (28, 29). 

’88) AIR 1983 All 788 (784). 

’85) 155 Ind Cue 602 (603) (All). 

(’84) AIR 1934 Cal 708 (704) : 61 Cal 879. 

(’82) AIR 1932 Cal 134 (135) : 58 Cal 1841. 

(’88) AIR 1938 Lah 938 (934). 

(’ll) 10 Ind Cos 27 (28) (All). 

.(’03) 27 Bom 284 (286). 

(’26) AIR 1926 Cal 1078 (1074). 

(’18) AIR 1918 Mad 794 (801) : 40 Mad 846. 

(’16) AIR 1916 Oudh 188 (192). 

’14) AIR 1914 Lah 882(388); 1914 Pan Re No. 88. 
(’18) AIR 1918 Lah 227 (228) : 1918 Fun Be 
No. 84. 

[See (’85) AIR 1935 All 640 (641).] 

[Se« alao (’26) AIR 1926 Uh 481 (482).] 

[But MO (’84) AIR 1984 Lah 206 (207, 208) : 
15 Uh 667.] 

5. (’28) AIR 1928 Oal 184 (184, 185). 

(’09) 4 Ind Caa 885 (886) (All). 

(’19) AIR 1919 Col 410 (411). 

(’28) AIR 1928 Oal 824 (824); 

(’80) AIR 1980 Loh 174 (175). 


(’27) AIR 1927 Pat 44 (44). 

(’83) AIR 1938 Cal 787 (788). 

[See also (’21) AIR 1921 Cal 722 (724). 

(’88) AIR 1933 Pat 702 (703).] 

[&e however (’29) AIR 1929 Cal 519 (520, 521); 
56 Cal 622.] 

6 . (’85) AIR 1935 Pat 4 (5). (I{ thereealtof h^c. 
ing and deciding the appeal would be to bring 
into existence two decrees contrary to each 
other, the appeal would abate as a whole.) 

7. (’66) 3 Bom H C B A 0 81 (81, 82). 

8 . (’25) AIR 1925 Bom 290 (291). 

(’23) AIR 1923 All 414 (414). 

9. (’09) 8 Ind Cas 739 (740) : 88 Mad 167. 

Note 24 

1. (’20) AIR 1920 Mad 289 (290) : 48 Mad 284. 

2. (’82) 8 Cal 440 (441, 442). 

[See also (’34) AIR 1934 All 1 (4) : 55 All 687. 
(Appeal by two plaintiSe in a enit under S. 92 — 
One dead and surviving appellant not solvent 
—Order for costs made against estate of deceased 
appellant also.)] 

Note 25 

1. (’19) AIR 1919 Nag 160 (152) : 16NagLR21. 

2. (’88) 1888 Bom P J 6 (7). 


0.23 B.8 
Notes 28--25 
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0.2S R.8 
note SS 


26. AppeaL — An order on an application under this rule allowing^ or refusing 
to allow^ a person to be brought on the record as the legal representative of a deceased 
party is not appealable. The reason is that such an order does not adjudicate upon the 
rights of parties on any point or points in controversy in the suit and is therefore not 
a decree? nor is such an order an appealable one under the provisions of Section 104 
and 0. 43 B. 1. Under the old Code, an order under this rule whether a person should 
be brought on record as a legal representative of the deceased party was sometimes 
held to be one under Section 367 of the old Code (corresponding to Buie 5 of this 
Order) and was therefore held to be appealable under Section 588, clause 18 of that 
Code.^ Under the present Code there is no appeal from an order under Buie 5 and the 
said cases would, therefore, be no longer law. An order bringing on record the legal 
representative of a deceased appellant is not a ''judgment" within the meaning of 
Clause 15 of the Letters Patent.*^ 

In Niranjan Nath v. Afzal Hussain? a Pull Bench of the Lahore High Court 
observed as follows: "When the order of the Court merely recognizes an abatement, 
which has already taken place on account of the death of a plaintiff not followed by 
an application within six months [the period of limitation now is ninety days under 
Article 176 of the Limitation Act] to implead his legal representative, and does not 
determine any matter in controversy between the parties, it cannot be regarded as a 
decree. If, on the other hand, the order of abatement is the result of an adjudication 
upon the rights of the parties with respect to a matter in controversy, and is not 
passed upon an application for the revival of the suit made under 0. 22 B. 9 [an 
order under 0. 22 B. 9 refusing to set aside the abatement of a suit is an appealable 
order under 0. 43 B. 1 clause (k) and hence cannot be a decree : vide Section 2, 
clause 2], it amounts to a decree and is appealable as such." As an instance of the latter 
type of orders was mentioned the case in which the suit abates not automatically on 
the failure of the legal representative to apply for substitution of his name within the 
period of limitation but as the result of an adjudication by the Court that the right to 
sue did not survive after the death of the plaintiff. It was also pointed out that where 
the Court holds that the result of the abatement of a suit with regard to one of the 
plaintiffs owing to his legal representatives not having applied within the period of 
limitation to be brought on the record is to cause an abatement of the suit with regard 
to the other plaintiffs also, there would be an adjudication on the rights of the parties 
and the order would amount to a decree whether it is called a dismissal of the suit or 
an abatement. 

An order directing an abatement is not appealable by a person who is not a 
party to the suit.^ Nor is an order rejecting an application that the suit might be 


Note 26 

1. (’25) AIR 1926 All 431 (482) : 47 All 741. 

2. (’15) AIR 1915 All 158 (168) : 87 All 272. 
(Order under 0. 22 R. 5.) 

(’81) 8 All 844 (845). 

(*26) AIR 1926 Mad 586 (591) : 49 Mad 450 (FB). 
(Order under 0. 22 R. 6 — AIR 1920 Mad 424, 
Overruled.) 

’16) AIR 1916 Mad 528 (524) : 89 Mad 488. 

’24) AIR 1924 Mad 622 (628). (Applioationa by 
rival claimants for coming on record were made 
—One application was allowed and the other was 
dismiaaed as time barred.) 

(’24) AIR 1924 Mad 818 (814). 

(’81) AIR 1981 Lah 286 (286). (Order under 0.22 
B. 5.) 


(’24) AIR 1924 Oudh 114 (114). 

(’20) AIR 1920 Lah 8 (8, 9) : 1 Lah 498. 

3. (’82) AIR 1982 All 466 (466). 

’20) AIR 1920 Lah 8 (9) : 1 Lah 498. 

’24) AIR 1924 Mad 818 (814). 

4. (’95) 18 Mad 496 (497). 

(’07) 10 Oudh Caa 121 (125). 

5. (’88) AIR 1988 Mad 417 (417) : 56 Mad 689. 

6. (’16) AIR 1916 Lah 245 (247) : 1916 Pun Be 
No. 128 (FB). 

7. (’20) AIR 1920 Lah 8 (9) : 1 Lah 498. (The 
decision, however, seems to suggest that a party 
can appeal from such an orderj 

[See (^26) AIR 1926 Mad 586 (591) : 49 Mad460 
(F B). (Question left open.)} 
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declared to have abated, open to appeal.^ It has been held in the undermentioned 
oase^ that an order of rejection of a petition for substitution under this rule does not 
ipso facto cause the suit to abate. 

A decree dismissing the suit will be appealable by a party thereto,^'^ 

Where a suit automatically abates in the absence of an application under this 
rule within time, it has been held by the Lahore High Court“ that an ai)plication 
thereafter for substitution must be deemed to Ire made under Kulo 9 infra, and that 
an order on such application would bo appealable under the provisions of Order 43. 

See also Note 21 to Eule 1, ante. 


R. 4. [S. 368.] (1) Where one of two or more defendants 
dies and the right to sue does not survive against 
3 the surviving defendant or defendants alone,® or 

defend^!.* defendant or sole surviving defendant dies 

and the right to sue survives, the Court, on an 
application made in that behalf,® shall cause the legal representative 
of the deceased defendant to be made a party® and shall proceed 
with the suit. 

(2) Any person so made a party may make any defence^® 
appropriate to his character as legal representative of the deceased 
defendant. 

(3) Where within the time limited^ by law no application 
is made under sub-rule (1), the suit shall abate as against the 
deceased defendant.^^ 

[1877, S. 368; 1859, S. 104.] 

Local Amendments 

CALCUTTA 

{ 1). At the end of sab-rule (3) delete the period and add the words : “except as 
hereinafter provided.” 

( 2). Insert the following as sub-rule (4) : 

“(4) The Court, whenever it sees fit, may exempt the plaintiff from the 
necessity of substituting the legal representatives of any such defendant who has failed 
to file a written statement or has failed to appear and contest the suit at the hearing ; 
and ‘judgment may in such case be pronounced against the said defendant notwith- 
standing the death of such defendant and shall have the same force and effect as if it 
has been pronounced before death took place.” 

MADRAS 

(1). Bemove the period at the end of sub-rule (3) and add the following: 
“except as hereinafter provided.” 

[Sm alM (’95) 17 All 173 (174).] 10. (’96) 18 Mad 496 (498). 

«. (’98) 17 All 986 (98^. [Sm olio (’20) AIK 1920 Lah 8 (9) : 1 Lah 493.] 

(’91) AIB 1931 Nag 38 (34) : 17 Nag L B 46. 11. (’34) AlB 1924 Lab 424 (424). 


0.28 R .8 
Note 25 


0.22 B.i 
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0.22 B.i 
Hotes 1-4 


(2). Insert the following as new sub-rule (4) : 

"*(4) The Court, whenever it sees fit, may exempt the plaintiff from the 
necessity to substitute the legal representative of any such defendant who has been 
declared ex parte or wiio has failed to file hie written statement or who, having filed 
it, has failed to appear and contest at the hearing ; and the judgment may in such case 
be pronounced against the said defendant notwithstanding the death of such defendant 
and shall have the same force and effect as if it has been pronounced before death 
took place.*' 


1. Legislative changes. 

2. Scope and applicability of the Rule. 

3. Rule applies to appeals. 

3a. Applicability of Rule to revision pro- 
ceedings. Bee O. 22, General, Note 2. 

4. Rule does not apply to execution proceed* 

ings. 

4a. Suit against municipality. 

4b. Suit against devastbanam. 

5. Where right to sue survives against per- 

sons other than the surviving defendant 
or defendants. 

6. “On an application made in that behalf.** 

7. Limitation to implead legal representa- 
tive. 

8. “Shall cause the legal representative of the 
^ deceased defendant to be made a psorty.** 

9. Two or more legal representatives. 

10. Wrong person as legal representative. 

11. Joint Hindu family and legal repre- 

sentative. 

12. Legal representatives already on re- 

cord in another capacity. 

13. Succession Act and legal representa- 

tive. 


14. Pro forma defendant or respondent. 

15. What pleas may be taken by a legal 

representative. 

16. Effect of decree against legal represen- 

tative of deceased defendant. 

17. **The suit shall abate as against the 

deceased defendant.** 

18. Death after preliminary and before 

final decree. See Note 19 to Buie 3. 

19. Decree against a dead person. 

20. Order 41 Rule 20 and abatement. 

21. Order 1 Rule 8 and abatement. See: 

Note 24 to Order 1 Buie 8. 

22. Where suit or appeal abates against 

deceased defendant or respondent 
only. 

23. When suit or appeal abates against 

all, as a whole. 

24. Inherent power to add legal represen- 

tative after abatement. 

25. Appellate Court and abatement. 

26. Award of costs. 

27. Re- hearing of suit or appeal. 

28. Revision. 

29. Appeal. 


1. LegislatlTe ohangea. — 

1. Under Section 368 of the old Code, the plaintiff had to make an application 
epecifying the person whom he alleges to be the legal representative of the deceased 
defendant. It was, however, open to the person to object that he was not the legal 
representative. The real legal representative could also make the application to have 
himself impleaded. The present provision is more general in the matter of the applica- 
tion and lays down that *'the Court shall, on an application made in that behalf, 
cause the legal representative of the deceased defendant to be made a party.” See 
Note 16 infra. 

2. The words as against the deceased defendant ” in sub-rule (3) are newt 


2. Scope and applicability of the — This rule deals with the death of 
a defendant in a pending suit. It will be interesting to note the position of this role in 
relation to Eule 2 on the one hand, and in relation to Buie 10 on the other. If a case 
falls within Buie 2, this role is excluded and if a case falls within this rule, Buie 10 
will be excluded.* 


Order 22 Rule 4 -Note 2 (AIK 1926 Lab 87, Overruled.) 

1. (’26) AIB 1926 Lab 607 (608) : 7 Lab 899. 2. (*26) AIR 1926 All 481 (482) : 47 AN 741. 
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For the application of this rule the following conditions are necessary, viz. — 

(1) There must bo a suit (or an appeal). Thus, the rule has been held to be 
inapplicable to an investigation into an application for permission to sue in forma 
pauperis? and to proceedings by contributories under Section 214 of the Companies 
Act, 1882.^ But it has been held to apply to proceedings under Section 21A of the 
Punjab Alienation of Land Act.® 

(2) The death of the defendant must be vending the suit. Thus, the rule will 
not apply if such death was either before the institution of the suit’ or after decree in 
8uit7 In the former case, if the deceased was the sole defendant, the suit will have to 
be dismissed as being against law.’ If he was one of two or more defendants, his name 
will have to bo removed from the record and the suit proceeded with against the other 
defendants, if need be, after an order under 0. 1 E. 10.’ The suit or appeal must be 
pending in a Court having jurisdiction to entertain it. Otherwise, there can be no 
question of abatement of the suit or appeal. 

(3) The right to sue should survive but not against the surviving defendants 
alone. Thus, if the right to sue does not survive at all the rule will not apply.^^ And 
if it survives against the surviving defendants alone, Buie 2, and not this rule, will 
apply.** 

8. Rule applies to appeals. — This rule applies also to the case of the death of 
a respondent in a ponding appeal.* The words "right to sue’’ in this rule should be taken 
to mean "right to appeal" in cases where a party dies after decree in the suit, but 
pending appeal.* But where the appeal has been filed in a Court not having jurisdiction 
to entertain it, there can bo no abatement.* 

Under the old Code it was hold by the Allahabad High Court in a number of 
cases that the provisions of Section 368 were limited to the case of the death of a 
respondent, who was a defendant in the lower Court,’ and held that a defendant- 
appellant need not apply under the Section for impleading the legal representatives of 


(’37) AIR 1927 All 272 (272) : 49 All 310. (Right 
to sue iocludes the right to continue thesuit.) 
(’92) 16 Bom 27 (28). 

3. (’88) 7 Bom 878 (876). 

4 . (’96) 18 All 166 (168). 

5. (’86) AIR 1936 Lah 443 (444). 

6. (’08) 81 Mad 86 (88). 

(’87) AIR 1937 Lah 794 (796). (Suit originally 
instituted in wrong Court and on return of 
plaint, plaint re.prosented in proper Court — Death 
of some of the defendants in the interval — No 
question of abatement arises.) 

7. (’06) 28 Mad 861 (862). (Where a defendant 
dies after an ex parte decree against him, his 
legal representatives cannot apply to sot it aside 
unless plaintiff has clearly brought them on 
record as legal representatives under S. 234 
(8. 60).) 

8. (’14) AIR 1914 Cal 896 (896). 

(’19) AIR 1919 Cal 367 (268). 

I ’16) AIR 1916 Mad 440 (441). 

< ’28 1928 Mad W N 240 (241). 

I ’20) AIR 1920 Sind 82 (88). . 

[See (’98) 16 Mad 819 (820).] 

». (’36) AIR 1926 Lah 168 (168, 164). 


(’28) AIR 1928 Lah 859 (360) : 9 Lah 626. 

10 . (’36) AIR 1985 All 92 (93). 

11 . (’21) AIR 1921 Lah 390 (391). 

(’35) AIR 1986 All 106 (107). 

(’88) AIR 1933 Cal 61 (63) : 36 Cal W N 1007 
(1009, 1010). 

12 . (’06) 4 Cal L Jour 668 (670, 671). 

(’83) AIR 1933 Nag 95 (90) : 29 Nag L R 12. 

(’84) AIR 1984 Pat 427 (428, 429). (Father 
marrying under Special Marriage Act, III of 
1872 — Son born to such father is governed by 
personal law in the matter of distribution of his 
estate — Suit against such father and son — 
Father dying — Right to sue survives against 
son.) 

Notes 

1 . (’80) 4 Bom 664 (656). 

(’98) 22 Bom 718 (721). 

(’04) 81 Cal 487 (494) : 81 Ind App 71 (PC). 

(’80) 1880 Pun Re No. 30, p. 67. 

2. (’84) AIR 1984 All 1029 (1030). 

3 . (’86) AIR 1985 All 92 (93). 

4 . (’87) 9 All 118 (119). 

(’86) 7 All 784 (788). 


0.23 R.i 
Rotes 2-8 
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0.22 B. I a deceased plaintiff .respondent.’ It is now, however, well settled that the rule applies 

flOtMS-ib to the case of the death of a respondent whether he was a plaintiff or a defendant in 
the original suit.^ The question whether the abatement is partial or total will, in the 
case of a suit, depend on the nature of the right claimed ; but in an appeal it will 
have to be decided with reference to the nature of the decree appealed against.^ As 
to this, see Notes 22 and 23, infra. 

The provisions of sub- rule (4), framed by the High Court of Madras, are applicable 
to appeals also. Thus, where on the death of one of the respondents, the appellant fails 
to bring on record his legal representative, the Appellate Court has jurisdiction to 
exempt his being brought on record and the appellate decree has the same force and 
effect as if it had been passed before he died.^ 

8a. Applicability of Rule to reYision proceedings. — See Order 22, General, 
Note 2. 

4. Rule does not apply to execution proceedings.— This rule does not apply 
to execution proceedings.^ Buie 12 contains a specific declaration to this effect. For 
•fuller discussion, see Notes to 0. 22 B. 12. 

4a. Suit against municipality. — A certain Municipality was superseded by 
the Government and a Special OfScer was appointed. A suit was brought against the 
Municipality represented by the Special Officer and was decreed. The defendant 
appealed against the decree making the Special Officer as representing the Municipality 
respondent to the appeal. The administration of the Municipality was then restored 
to the Commissioners. It was held by the Patna High Court in the undermentioned 
case^ that it was not necessary to bring the Commissioners on the record as the legal 
representatives of the Special Officer, as the appeal was against the Municipality which 
was a Corporation and the Commissioners were not the representatives of the Special 
Officer. The decision proceeds on the ground that the Municipality continues to be a 
Corporation notwithstanding the appointment of a Special Officer. But this decision is 
inconsistent with the decision in the undermentioned case of the Lahore High Court.* 
In that case, a suit was filed against a Municipality and then the Municipality was 
superseded and an Administrator was appointed. It was held that a decree passed 
against the Municipality in such a suit without bringing on record the Administrator 
or other person as the legal representative of the Municipality was a nullity. 

4b. Suit against devasthAnam. — See the undermentioned case.^ 


S. (*85) 7 All 693 (697, 698, 700, 701). (Per 
Mahmood, J., Contra) 
a. (1900) 22 All 480 (438). 

(’05) 28 Mad 498 (499). 

7. (’80) AIR 1980 Lah 651 (653). 

[See also (’33) 141 Ind Gas 289 (240) (Pat).] 
a. (’85) AIR 1985 Mad 286 (288) : 68 Mad 752. 
(This power is discretionary and will rarely be 
exercised in the case of a single respondent.) 
Note 4 

1. (*81) AIR 1981 Bom 426 (427). (The nroper 
procedure in execution is regulated by 5. 21, 
K. 16 in case of a deceased decree-holder and 
0. 21 R. 22 and S. 60 in case of deceased judg- 
ment-debtor.) 

<’23) AIR 1928 Lah 660 (568). (Appeal from 
order in execution proce6dings-«.0. 22 B. 11 ndt 


applicable.) 

(’ll) 10 Ind Cas (405) (406) (Lah). 

(’39) AIR 1989 Sind 284 (285) : 1 L R (1989) Kac 
609. 

(’85) AIR 1936 Pat 117 (117) ; 18 Pat 777. 

[5m (*88) AIR 1988 Nag 808 (308). (Failure to 
bring legal representative of the judgment- 
debtor on record does not necessary make 
proceedings a nullity.)] 

Note 4a 

1. (’87) AIR 1987 Pat 588 (588). 

2. (’88) AIR 1988 Lah 88 (84). 

Note 4b 

1. (*87) 1987 Mad W N 466 (477). (Suit against 
devasthanam— Defendant represented by trustee 
— Trustee ceasing to be such subsequently — 
Omission to bring on record another trustee 
does not cause abatement.) 
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5. Where right to sue surviYes against persons other than the surviving 
defendant or defendants. — The rule does not apply if the right to sue survives 
against the surviving defendants alone. In other words, it is necessary that the right 
to sue should either survive to other persons alone or to other persons along with the 
surviving defendants. For some illustrative cases, see the cases cited below.^ See also 
Notes to Buie 2 and Note 5 to Buie 3, ante. 

6. "On an application made in that behalf.’’ — Under the old Code it was 
for the plaintiff to bring the proper legal representatives of a deceased defendant on 
record and he was to choose the representative at his own risk.^ Even the last 
paragraph in Section 368 was only subsequently added to the Section. Before that 
addition, it was held that the Court could not, except on the application of the plaintiff 
or the appellant, place on record the representative of a deceased sole defendant or 
respondent and that the representative of the deceased defendant or respondent could 
not apply under that Section.^ Under the present rule it is open to any person 
interested to apply for the addition of the proper representative.® But even under the 
present rule, in the absence of a proper application by anybody else, the duty of 
applying for bringing in the proper legal representatives on record ultimately rests on 
the plaintiff^ as the consequence of not applying in time will be the abatement of the 
suit. Such an application is not obviated by the mere fact that a legal representative 
has been impleaded in another independent proceeding.® 

Even under the old Code where the Court was to simply enter the name of the 
person nominated by the plaintiff, it was held that it had, in some cases, power to add 
other persons jointly with tliose nominated by the plaintiff.® Under the present Code 
the Court has power to determine who is the legal representative. 


7. Limitation to implead legal representative. — Under the. Limitation 
Act of 1877 there was a sharp conflict of opinion on the question as to the period 
within which an application to implead the legal representatives of a deceased 
respondent in an appeal had to be liled.^ Under the present Code such applications, 


Note 5 

1. (1900) 22 All 480 (433). (Suit for joint possea- 
aion decreed — Appeal— One respondent died — 
Legal representative not brought on record — 
Held right to appeal docs not survive against 
surviving respondents alone.) 

f’04) 31 Cal 487 (494) : 31 Ind App 71 (PC). (Suit 
for taking accounts and virinding up the affair 
of a partnership ^ Bight to sue does not survive 
against surviving partners alone — If legal 
representative is not added, suit cannot proceed 
against other partners alone and should there- 
fore bo dismissed as a whole.) 

(’21) AIB 1921 Lah 160 (161). (Throe defondauts 
wero sued jointly as representing the estate of 
their late father— The lower Court dismissed 
the suit and the plaintiffs appealed — During 
the pendency of the appeal one of the defen- 
dants-respondents died and the application to 
bring his legal representative on the record was 
made nearly two years later — Heldt that the 
appeal a^ted inasmuch as the right to sue did 
not survive only against the two defendants on 
the record.) 

Note 6 

L (*18) 21 Ind Ofts 897 (400) (Oal). 


(’90) 1890 Pun Re No. 6, p. 12. 

2. (’85) 9 Bom 56 (.58). 

('85) 9 Bom 151 (155). (However in case of 
conflict between Ss. 308 and 372 (corresponding 
to Rr. 4 and 10 of this Order) S. 372 prevails.) 
('82) 12 Cal L Rep 45 (46). 

3. (’23). AIR 1923 Mad 679 (682). 

4. (’32) AIR 1932 Nag 144(146); 28 Nag L R 69. 
[See (’33) AIR 1933 Cal 314 (315).] 

[See also (’33) AIR 1933 Mad 920 (925). 
(Application under Rule 5 can be treated as one 
under Rule 4.)] 

5. (»27) AIR 1927 Mad 707 (708). 

[See however ('25) AIR 1925 Mad 777 (777). 
But order that is made bringing the legal 
representative of the deceased respondent on 
the record in the memorandum of objections 
will enure for the whole of the proceedings 
including the appeal.) 

(*19) AIR 1919 Maid 1026 (1027). (Appeal and 
memorandum of objections are not indepen** 
dent proceedings.)] 

6. (*85) 6 Mad 300 (803). 

Note? 

1. In the following cases Article 178 was held 
applicable : 


0.28R.f 
Motes M 
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0.S8 R.i whether in a suit or in an appeal, to implead legal representatives are governed by 
Rotes 7*9 Article 177 of the Limitation Act (IX of 1908).^ 

Has the Court power to excuse delay and accept an application made after the 
period of limitation? It has been held that Section 5 of the Limitation Act does not 
apply to an application under this rule.^ But an abatement can be set aside for 
sufficient cause under Buie 9, infra, so that in such cases the strict procedure would 
be to declare the suit or appeal to have abated and to allow the plaintiff or appellant, 
as the case may be, to apply under Buie 9.^ As to what is sufficient cause. See Buie 9. 

8. Shall cause the legal representatlYe of the deceased defendant to be 
made a party.** — On the death of a defendant in a suit the Court should bring the 
legal representative on the record before proceeding further with it. The suit may be 
described to be in a state of suspension till then, and no orders excepting formal, or 
processual can be passed.^ If the suit is disposed of without impleading the legal 
representatives of a deceased party, retrial will be ordered.^ 

Whore the Court makes an order for the substitution of the names of the heirs 
of a deceased defendant or respondent, it is no part of the duty of the plaintiff or 
appellant to see that the record of the Court is corrected in terms of the order. This is 
a ministerial function which the Court’s establishment is charged to perform.^ 

If it is necessary in any case that some person who is not an heir ex concessis 
of a deceased defendant should be substituted instead, it is not enough that the name 
of the person is substituted or added in the cause title. But it is necessary that the 
plaint should also be amended making the necessary allegations on which the liability 
o*{ the added person is based.^ 

9. Two or more legal representatlveB. Supposing that a defendant dies 


(’86) 10 All 260 (262, 268). 

(’88) 10 All 204 (267, 269) (FB). 

(’88) 10 All 270 (271) (FB). 

(’86) 9 Mad 1 (8, 4, 5)(FB). (Karnan, J., dissent- 
ing.) 

(’06) 29 Mad 629 (580). (28 Mad 498, Overruled). 
[See (’10) 5 Ind Gas 420 (421) : 84 Mad 292. 

(’86) 10 Bom 668 (665). (Art. 171-B, Limitation 
Act (1877) not applied.) 

(*85) 11 Gal 694 (695, 696). (Art. 171B applied.)] 
In the following cases Article 1750 was held 

applicable : 

(’89) 11 All 408 (413, 415). 

(’07) 29 All 585 (586). 

(*07) 84 Gal 1020 (1028). 

2. (’24) AIB 1924 Lah 816 (816). (But an appli- 
cation for bringing legal representative of a 
deceased person who was not a defendant or 
respondent on date of his death is governed by 
Art. 181 and not by Art. 177.) 

(’88) AIR 1988 Lah 856 (858) : 14 Lah 548. (If 
no application is made in time, suit abates 
automatically.) 

3. (’14) AIR 1014 All 94 (95) : 86 All 285. 

(’22) AIR 1922 Lah 181 (181). 

4 . (’29) AIR 1929 Lah 129 (180) ; 10 Lah 816. 
(Application specifically under Rr. 4 and 9— Cer- 
tain circumstances adduced as sufiSclent cause 
to excuse delay— Prayer that application be 
admitted and delay excused under S. 6 of the 
Limitation Act— Held, application was in tab- 


stance to set aside abatement.) 

[See (’88) AIR 1988 Sind 86 (87) : 26 Sind L R 
81.] 

Note 8 

1. (’81) AIR 1981 Lah 78 (74). (The state of bus* 
pension by lapse of time under Art. 177 merges 
into state of abatement.) 

(’29) AIR 1929 Fat 101 (101). (Examination of 
witnesses on commission — Death of party pend- 
ing examination— Gommissioncr executing com- 
mission all the same— Illegal.) 

(’02) 12 Mad L Jour 188 (189). 

2. (’70) 14 Suth W R 887 (888). 

(’76) 25 Suth W R 108 (108). 

(’24) AIR 1924 Lah 88 (84). (It is illegal for the 
Gourt to continue to hear a suit against a dead 
person and pass a decree against that person 
where it has notice of such death.) 

(’16) AIR 1916 Mad 574(575); 28 Ind Gas 88(84): 
89 Mad 886. (But an unsuccessful appellant can- 
not insist on having a re-hearing of the case 
because it turns out that at the time of hearing, 
the respondent was dead when the representa- 
tives of the deceased themselves do not want it.) 
[See also (’27) AIR 1927 Lah 200 (215) : 8 Lah 
54. (Refusal to bring in l^al representative is 
a denial of natural justice which will make 
foreign judgment unenforceable.)] 

3. (’87) AIR 1987 Bom 401 (406) : 1 L R (1987> 
Bom 602 (If it is not performed or neglMtSd;. 
the fault will not lie with the appellaht.) 

4 . (’88) AIR 1988 Oal 814 (815). 
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leaving two or more legal representatives, the question arises whether all of them should 
be impleaded and what is the effect of a failure to do so. On this question the 
Allahabad,^ Bombay,* Madras,* Patna,* Lahore® and Peshawar® Courts have held that 
even if one of them alone is impleaded, he sufficiently represents the estate and the suit 
does not abate. Further, according to the Lahore High Gourt,^ a hona fide application 
to bring in all those representatives who can be ascertained by the exercise of duo care 
and industry will save abatement. According to the Eangoon High Court® if the person 
impleaded as a matter of fact represented the estate and no objection as to the want 
of proper representation is taken at the time, there will be no abatement and the 
'decree will bind the estate. According to the Nagpur view the plaintiff can get relief 
against the legal representative impleaded, though it will not bind tlie other repre- 
sentatives.® The Sind Court^® has held that all the legal representatives should bo 
brought on record in time ; otherwise the suit will abate. But oven in that Court an 
objection that all the representatives have not been brought on record should be taken 
at the proper time ; otherwise the defendants will be estopped from taking it at any 
subsequent stage.^^ In any event, if some of the legal representatives are specifically 
dispensed with, the suit cannot proceed as against them ; and if the suit cannot proceed 
in their absence, the whole suit will abate.^* 

It has been held by the Madras High Court^* that where all the legal repre- 
sentatives are brought on the record but, subsequently, one of them dies and his legal 
representatives are not brought on the record, the proceedings are not vitiated. 

See also Note 11 to Buie 3, ante. 

10. Wrong person as legal representative. •— An application to implead 
somebody other than the proper legal reprosontative of a deceased defendant is not valid 
and a decree obtained against such person will ordinarily be not binding on the true 
representative or on the estate of the deceased defendant.^ But such a decree will be 
binding in the following circumstances, viz. — 

(i) where the plaintiff acted bona fide; 

Note 9 

1. (’28) AIR 1928 All 582 (583) : 50 All 857. 

2. (’24) AIR 1924 Bom 420 (421). 

(’35) AIR 1935 Bom 287 (290). 

3. (’02) 26 Mad 230 (234). 

(’89) 12 Mad 90 (91). 

(*28) AIR 1928 Mad 1199 (1199, 1200). (Whoro 
one or some only of several legal representatives 
of a deceased defendant are brought on record in 
time, there is no abatement and an eiTectivo 
decree can be passed against the estate of the 
deceased, especially where the others are later on 
, also added as parties though after the prescribed 
time.) 

[See (’12) 18 Ind Oas 813 (318) (Mad). (Where 
some of the legal representatives of a deceased 
respondent are brought on the record in time, 
there is no bar to bringing the other repre- 
sentatives on the record subsequently.)] 

[See also (*86) AIR 1986 Mad 886 (887): 59 Mad 
660. (Death of party— Other side taking proper 
steps to bring on record legal representatives to 
best of his knowledge — Merely because all 
representatives are not brought on record suit 
does not abate )] 

4. (*25) AIR 1925 Pat 561 (561, 552) : 4 Pat 820. 

C26) AIR 1026 Pat 276 (276). 


also (’34) AIR 1934 Pat 427 (428). (Suit 
against father and son— Father dying— Right 
to sue surviving against the son— No applica- 
tion for bringing him on record as legal ropre- 
sontativo necessary.)] 

5. (’13) 18 Ind Gas 44 (46) (Lah). 

6 . (’38) AIR 1938 Pesh 4 (5). 

7. (’27) AIR 1927 Lah 6 (7, 8) : 7 Lah 438. 

(*85) AIR 1935 Lah 712 (713). 

8 . (’23) AIR 1928 Rang 114 (116) : 4 Upp Bur 
Rul 150. 

9. (’23) AIR 1923 Nag 101 (102): 18 Nag L R 21. 

10. (’25) AIR 1925 Sind 2 (3, 4). 

(’26) AIR 1926 Sind 20 (21). 

11. (’80) AIR 1930 Sind 147 (148). 

[See also (’33) AIR 1938 Gal 325 (328) : 60 Gal 
87. (Objection as to non-representation or want 
of complete representation of the interest of the 
deceased defendant held barred by failure to 
take the objection earlier.)] 

12. (’17) AIR 1917 Cal 98 (98). 

13. (’86) AIR 1986 Mad 886 (838) : 59 Mad 660. 
(In this case there was the additional factor that 
the plaintiff did not know about the death of 
one of the legal representatives.) 

Note 10 

1. (’20) AIR 1920 All 328 (828); 42 All 497 (504). 


0.28 R.i 
Notes 9H10 



2414 DEATH OF ONE OF SEVERAL DEFENDANTS OR SOLE DEFENDANT 


0.12 R.4 
Rotes 10-12 


(ii) where the decree obtained is free from fraud or collusion ; 

(Hi) where the* person wrongly impleaded was so impleaded in a represehta- 
tive capacity and the decree was passed against him as representing the 
estate of the deceased ; 

(iv) where the plaintiff was not aware of any fact which displaced the 
apparent title of the person ; and 

(v) where the real legal representative had not intervened during the 
pendency of the suit.* 

Thus, a decree obtained after impleading a person having a pnma facie claim 
to be considered the legal representative of a deceased defendant* or after impleading a 
person who, but for some other facts of which the plaintiff is not aware, would bo such 
legal representative,^ will be binding on the estate. In such cases, however, conditions 
(iv) and (v) must be satisfied, that is, the true representatives must not have intervened 
or applied to be made parties pending the suit* and the plaintiff must not, during such 
pendency, have been otherwise made aware that the person whom he has impleaded is 
not the true legal representative. Where the plaintiff was in a position to know who 
the real heirs were on making inquiries which he failed to make, it has been held that 
his application to substitute a wrong person as the heir of the deceased cannot save 
the suit from abatement.® Where a wrong person has been impleaded as the legal 
representative the Court can, on being apprised of the fact of the existence of the legal 
representative, strike out the former's name and substitute the latter's name on the 
record.^ 

See also Section 11 Note 63b; Section 50 Noter 14; Section 52 Notes 4 to 6 
and Order 22 Rule 3 Note 12. 

11. Joint Hindu family and legal representative. •— When the deceased 
defendant is a member of a joint Hindu family it must be shown, before the other 
members can be impleaded as legal representatives, that prima facie the deceased had 
an estate which survived to the other members.^ See also the undermentioned decision.* 

12. Legal representatives already on reoord in another oapaoity. — 

It may be taken as fairly well settled that where the legal representatives of a deceased 


(’24) AIR 1924 All 717 (718). 

(’1.S) 18 Ind Caa 381 (382) (Bom). 

(*16) AIR 1916 Mad 726 (727). 

2. (’29) AIR 1929 Mad 482 (486). 

(’33) AIR 1933 Nag 73 (74) : 29 Nag L R 89. 
(Failure to make detailed enquiries does not 
necessarily moan want of 6ona fidea,) 

[See al^ (’09) 4 Ind Caa 1069 (1060) : 83 Mad 
6. (Principleapplied to execution proceedings.)] 
[See however (’83) AIR 1988 Mad 43(48.) (De- 
cree against wrong legal representative not in 
possession of estate is bad though not fraud.)] 

3. ('91) 14 Mad 464 (457). 

(’26) AIR 1925 Oudh 880 (384) : 28 Oudh Oas 
177. 

[See also (’32) AIR 1982 Lah 426 (427) : 14 Lah 
78.] 

4. (’28) AIR 1928 Mad 248 (244, 245). 

(’80) AIR 1980 Mad 980 (986) : 54 Mad 212. 

(’88) AIR 1983 Lah 880 (881) : 14 Lah 696. (Suit 
instituted against legal representative.) 

5. (*81) AIR 1981 Cal 782 (784, 785). 

6. (’87) AIR 1987 Pat 612 (618). (Although there 


WHS no motive for impleading the wrong person.) 
[See also (’89) AIR 1939 Lah 277 (279). (It can- 
not be laid down as a general rule that where 
the proper legal representative is not made a 
party, but there is nothing to show fraud or 
collusion, the representation of the estate by 
such person will bind the proper legal repesen- 
tatives— Butit was held in the peculiar ciroum- 
Btances of the case that the decree obtained 
against a wrong person as the legal representa- 
tive bound the true legal representatives.)] 

7. (’88) 12 Gal L Rep 45 (46). (Court refused to 
substitute suo motu.) 

(’15) AIR 1915 Lah 144 (144). 

Note 11 

1. (’80) AIR 1980 Mad 575 (576). 

2. (’89) AIR 1989 All 626 (686). (Defendant in suit 
dying during pendency of suit leaving father, 
brothers, widow and daughter ^ His father 
brought on record in his place and not bis widow 
—Representation is defective •— Even ii it is as^ 
sumed that the defendant was sued as manager 
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defendant are already on the record in the suit, though in another capacity, no 
application is necessary under this rule to implead them as legal representatives, and 
the suit will not abate by reason of the absence of such an application.^ It is enough if 
the plaintiff, at some time or other during the hearing of the suit, states the fact and 
gets it noted on the record.* Where, however, only some of the legal representatives 
are on the record but not all, it has been held by the Patna and Lahore High Courts 
that an application is necessary under this rule and that in its absence the suit will 
abat6.* In the undermentioned case'*' it was held by the Bombay High Court that even 
where the only heir of a deceased defendant is already on the record in another 
capacity, an application under this rule is necessary. According to the High Court of 
Madras, where the legal representative already on the record sufficiently represents the 
estate, the suit will not abate by reason of the absence of an application under this 
rule and the decree passed in the suit will bind the estate.*^ 

See also Note 14 to Eule 3. 

13. Succession Act and le^al representative. — Whore the deceased 
is governed by the Succession Act, his legal representatives are his executors or 
administrators and not his heirs.^ Even though no representation is taken out for his 
estate, the plaintiff cannot, on that ground, add his heirs as legal representatives.* The 
only course open to the plaintiff will bo to move the Court to have an administrator 
appointed.* On the death of an executor, the estate of the testator devolves on tlio 
residuary legatee and hence a suit or appeal filed against the executor will abate if 
upon his death, an application for bringing on record the residuary legatee is not made 
within the period of limitation.^ See also Note 10 to Rule 3. 

14. Pro forma defendant or respondent. — Where the deceased defendant 
or respondent had no interest in the litigation, the rule does not apply and the failure 
to bring his legal representatives on the record within time will not cause the suit or 
appeal to abate.^ Thus, there will be no abatement for failure to bring in the legal 


of joint family, if father h not tho manager, his 
impleadmont is not sufficient.) 

Note 12 

1. (’26) AIR 1926 Lah 607 (608) : 7 Lah 399. 
(Dissenting from AIR 1926 Lah 37.) 

(»33) AIR 1933 Lah 710 (711). 

(’33) air 1933 Lah 765 (766). 

(’21) 59 Ind Cas 238 (239 (Lah). 

(*29) AIR 1929 Mad 152 (152) : 61 Mad 347 (348). 

(’21) AIR 1921 Oudh 209 (213) : 24 Oudh Gas 
874. 

(’20) AIR 1920 Sind 82 (83). 

(’29) AIR 1929 Sind 226 (226) : 24 Sind L R 167. 

(’32) AIR 1932 Lah 426 (427) ; 14 Lah 78. 

(’86) AIR 1936 Pat 548 (550): 15 Pat 326. (Where 
all the heirs are already on record application for 
substitution is not necessary — In such a case 
R. 2 applies—AIR 1928 Pat 250, Distinguished.) 

(’38) AIR 1938 Oudh 259 (259). 

(•39) AIR 1939 Oudh 155 (156) : 14 Luck 453. 
(Suit for partition — Of two respondents, father 
and son, if father dies, appeal does not abate as 
BOO is already on record though no application 
for substitution is made.) 

[See (*16) AIR 1916 Mad 699 (699, 700).] 

[See however (’26) 96 Ind Oas 286 (287) (Lah). 

(Letter to Registrar mentioning death and fact 


that legal representatives wore already on 
record— Subsequent payment of court-fee — 
Abatement— Sotting aside— Limitation Act, S. 5 
— Death of respondent— Appellants diligent — 
Letter written within time to the Deputy Re- 
gistrar mentioning his death and informing 
tho Oourt that tho legal representatives were 
already on tho record may 1^ treated as suffi- 
ciently complying with the necessity for 
formal application.)] 

2. (’29) AIR 1929 Mad 152 (152) : 51 Mad 847. 

(’80) AIR 1930 Mad 679 (681). 

(’38) AIR 1938 Oudh 259 (259). 

3. (’25) AIR 1925 Pat 128 (124) : 8 Pat 853. 

(’83) AIR 1983 Lah 356 (369) : 14 Lah 643. 

(’28) AIR 1928 Pat 260 (262, 253) : 7 Pat 285. 

4. (’88) AIR 1938 Bom 6 (8) : I L R (1938)* 
Bom 64. 

5. (’80) AIR 1930 Mad 69 (71. 72). 

Note 13 

1. (’94) 18 Bom 337 (340, 342). (Inferred.) 

2. (’25) AIR 1926 Rang 186 (187) : 3 Rang 46. 

3. (’94) 18 Bom 337 (342). 

(’26) AIR 1926 Rang 186 (187) : 8 Rang 46. 

4. (’36) 164 Ind Gas 197 (200) : 62 Gal 998. 

Note 14 

1. (’28) AIR 1923 Gal 882 (884). 


0.32 R.f 
Notes ISHta 
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0. 22 B. i representative of a deceased defendant or respondent, who was only a pro forma 
HotM li-16 defendant or respondent^ or who was not a proper or necessary party to the suit 
or appeal’ 

16i What pleas may be taken by a le^al repFesentatiye. — A legal 
representative must continue the litigation on the cause of action sued upon and cannot 
set up a new or individual right.^ He cannot set up a plea open to him personally.’ 
But ho can take up any plea which may be appropriate to his character as legal 
representative.’ Thus, he can rely on any one of the alternative defences of the 
deceased^ even though it may not have been raised by him specifically.’ But he cannot 
take up a new and inconsistent plea’ or a plea contrary to the one taken up by the 
deceased.^ See also Note 16 to Buie 3 and Note 7 to Section 50. 


16. Effect of decree against legal representative of deceased defendant, 

— A decree obtained against the legal representative of a deceased defendant is 
binding on the estate. If the person against whom the decree has been obtained is a 
limited owner, such as a Hindu widow, the question whether the decree is or is not 
binding on the reversioner win depend upon the question whether the suit was one 
which affects the whole inheritance or only on a cause of action personal to the widow.^ 
In the latter case the decree is not binding on the reversioners.’ Whereas in the former 
case, t. e., when the decree has been fairly and properly obtained against the widow in 
her representative capacity, it is binding on the reversioners.’ Where the person against 
whom the decree has been obtained is not the legal representative of the deceased, it 
has been held by the Bombay High Court that the decree is not binding on the persons 
rightly entitled to the estate, even though the plaintiff acted under a hona fide mistake 
and was not aware of the existence of the true legal representative.’ However this may 


! *38) AIB 1933 Lah 406 (407). 

*26) AIR 1926 Cal 247 (248). 

’26) AIR 1926 Cal 512 (518). 

•14) AIR 1914 Mad 708 (709) : 38 Mad 1064. 
(The test to decide whether a right survives is 
whether the result of the adjudication will aCect 
the deceased party.) 

(*26) AIR 1926 Lah 189 (189). (The only point 
in dispute in the case did not affect the deceased 
defendant. )| 

t’38) AIR 1938 Gal 541 (548). (No abatement as 
a whole.) 

<’85) AIR 1986 Gal 202 (208). 

[See (’88) AIR 1938 Gal 689 (640). (Where the 
legal representative of a pro /orma respondent 
who is dead is not brought on record, the appeal 
does not abate in toto.) 

2. (*01) 28 All 22 (24). 

*28) AIR 1923 All 211 (213) : 46 All 286. 

*24) AIR 1924 Gal 998 (1001). 

*23) AIR 1928 Lah 350 (851). 

(’23) AIR 1928 Lah 647 (647). 

(’26 AIR 1926 Lah 661 (662). 

(’27) AIR 1927 Lah 779 (779). 

3. (’33) AIR 1983 Lah 406 (407). 

<*26) AIR 1926 Lah 444 (444). (Appeal held to 
abate so far as legal representatives of the de- 
ceased respondent were concerned.) 

<*27) AIR 1927 Lah 418 (419). 

I ’29] AIR 1929 Lah 678 (674). 
i ’30 AIR 1980 Lah 477 (478). 

<’88) AIR 1988 All 291 (291). 


[See (’82) AIR 1982 Lah 641 (642) : 18 Lah 483.] 

Note 15 

1. (’27) AIR 1927 Nag 162(163). 

(’85) AIR 1935 Mad 52 (54). 

2. (’25) AIR 1925 Mad 59 (59). 

(’97) 19 All 480 (482). 

(’99) 21 All 277 (279). 

(’99) 21 All 366 (858). 

[See also (’18) AIR 1918 Cal 161 (162). (But 
after a widow’s death the reversioner was 
clothed with the full rights of a proprietor as 
the heir of a last male owner and could reopen 
the matters settled against the widow.)] 

3. (’80) AIR 1980 All 848 (349). (Legal repra- 
sen tative a manager of mutt— Preliminary decree 
on a mortgage by deceased defendant manager 
allowed to be challenged ) 

4. (*18) 19 Ind Gas 401 (403) (Bom). 

5. (’16) AIR 1916 Mad 1189 (1139). 

6 . ’2l) AIR 1921 Cal 843 (844). 

7. (’24) AIR 1924 Mad 245 (246). 

Note 16 

1. (’81) 7 Cal 867 (366). 

2. (’99) 26 Cal 285 (299, 800). 

3. (’98) 20 All 841 (843, 844). 

’81) 6 Gal 479 (482). 

’86) 11 Cal 45 (61, 52). 

(’86 18 Gal 288 (291). 

(’96) 23 Cal 686 (688). 

(’04) 8 Gal W N 848 (851). 

(’09)1 Ind Gas 62 (64) (Cal). 

4. (’27) AIR 1927 Bom 68 (66, 67) : 60 Bom 892. 
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be, where the legal representative stands by and allows a stranger to enter into 
possession of the property, a decree obtained bona fide against the latter will bo 
binding on the former.® Moreover, if the Court has decided that a person is the proper 
legal representative and passes a decree against him, it is binding on the estate even 
though it may subsequently turn out that he is not the proper legal representative.® 
See also Notes 63 and 63b to Section 11, Note 14 to Section 50 and Notes 5 and 6 to 
Sectira 52. 

17. “ The suit shall abate as against the deceased defendant." — If a sole 
defendant dies and no application is paade within the period of limitation, for bringing 
on record his legal representatives, the suit abates.^ But if one of several defendants or 
respondents dies and no application is made within the period of limitation for bringing 
on record his legal representatives, the suit or appeal will, in the first instance, abate 
not in its entirety but only so far as the deceased defendant or respondent is concerned.* 
But such abatement may under certain circumstances result in the whole suit or 
appeal failing.® On this subject, see Note 22 below. Under the old Code a specific order 
of abatement was necessary and it was held that such an order ought not to bo passed 
without notice to the plaintiff.^ Under the present Code, however, the abatement takes 
place automatically and no separate order therefor is necessary.® 

Where a suit abates it is, so to speak “dead or at an end”® and a decree passed 
in the face of such abatement is a nullity so far as the legal representative is concerned.^ 

18. Death after preliminary and before final decree. — See Note 19 to 

Rule 3. 


5. (*78) 3 (3al L Bop 157 (158). 

6. (’01) 25 Bom 337 (347) : 27 Ind App 216 (PC). 

Note 17 

1. (’22) AIR 1922 Cal 408 (409) : 49 Cal 524. 

(’24) AIR 1924 Lah 316 (317, 318). (And no 

failure by the persons concornod to object to 
action taken on an application presented after 
expiry of such time would alter the fact of 
abatement.) 

(’86) AIR 1936 Pat 110 (110). (One of the defon- 
dantfl to mortgage suit dying during pendency 
of suit — No application made to bring on record 
legal roprosontativos within limitation — Legal 
representatives cannot l^e added as jud£'lnent- 
debtors in execution proceedings— AIR 1934 All 
1027, Followed.) 

2. (’98) 22 Bom 718 (721). 

(’83) AIR 1933 Lah 682 (684). 

(*83) AIR 1933 Lah 805 (805, 806). (Suit or appeal 
knust bo dismissed as against him — The assets 
of the deceased in the hands of the heir will not 
be liable for the suit claim.) 

’10) 5 Ind Cas 325 (327) (All). 

*27) AIR 1927 All 331 (332). 

(•86) AIB 1935 Lsh 418 (444). (Where an appli. 
cant under S. 21A of the Punjab Alienation of 
Land Act omits to impload the legal representa* 
tives of one of the necessary parties thereto who 
18 dead, the application abates under 0. 22. 
Be 4 (8).) 

(*88) AIR 1988 Nag 42 (42): ILR (1938) Nag 870. 
(And his legal representative cannot be affected 
by any decision made in the appeal.) 


3. (*02) 26 Bom 203 (206). 

4. (*17) AIR 1917 P C 156 (160): 45 Cal 94: 1917 
Pun Re No. 104 : 44 Ind App 218 (PC). 

5. (’26) AIR 1926 All 217 (220); 48- All 334 (PB). 
(AIR 1922 All 209, Overruled.) 

(’33) AIR 1933 Tiah 356 (358) ; 14 Lah 643. 

(’26) AIR 1926 Lah 234 (235) : 7 Lah 73. 

(*28) AIR 1928 Lah 746 (747). 

(*87) AIB 1937 Bom 401 (406) ; ILR (1937) Bom 
602. 

(*37) AIR 1937 Nag 88 (89). (Suit abates automa- 
tically if no application is filed within limitation 
— Application to set aside abatement within sixty 
days of abatement is proper and not premature 
even if made before order of Court that suit has 
abated.) 

(’84) AIR 1934 Lah 442 (443) : 15 Lah 879. 

6. (’28) AIR 1928 Cal 234 (285). (Attachment 
before judgment — Death of defendant before 
decree — Heirs not impleaded — Abatement — 
Application to impload heirs and restore suit 
ordered — Effect — Attachment not revived.) 

7. (’21) AIR 1921 Lah 219(219, 220). 

(’31) AIR 1931 Lah 73 (74). 

(’26) AIR 1926 Cal 1068 (1054). (Party dying 
during suit— Representative not substituted — 
Estate of the party is not bound by the decision 
—Application for leave to appeal by reprosonta- 
tive does not bind the estate.) 

(’25) AIB 1925 Lah 87 (88). (A co-doci^-holder 
had died before the decision of the lower Appel- 
late Court and his legal representatives had not 
lieen brought on the record— no decree could 
have been passed qua bis share in the land in 

3GPC. 152. 


0.22 R.4 
Notea 16-18 
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0.22 R .4 
Mote 19 


10. Decree against a dead person. — See also Note 8 to Section 62. A decree 
passed against a dead verson without impleading his legal representatives is a nullity.^ 
This does not mean that a party who was heard and against whom a decree has been 
pissed on the merits can take advantage of the death of another party and claim a 
re-hearing on the merits.^ In an Allahabad caso^ the plaintiff obtained an ex parte 
decree against a defendant who had been dead before the decree, but of whose death 
plaintiff had no knowledge. It was held that on the decree being held inexecutable the 
plaintiff might apply to have the case re-opened after impleading the legal representa- 
tives. 

Where a suit is filed against several defendants one of whom is dead, it cannot 
be said in such a case that there is no valid plaint and the Court has power, under 
0. 1 B. 10 ante^ to implead, if necessary, the legal representatives of the deceased 
person.^ Where some of several defendants had been dead when the decree was passed, 
the others may object to the execution on the ground that the decree is a nullity.^ 


A decree passed by the Privy Council is an order of the Sovereign, and even if 
passed against a deceased respondent without impleading his legal representatives, it is 
not a nullity.® 


dispute— Therefore he or his heir need not have 
been impleaded as respondents to the second 
appeal.) 

(*22) AIR 1922 Lah 78 (78). 

Note 19 

1. (*82) 188 Ind Cas 444 (445) (Lah). (Appeal 
heard and judgment pronounced after death of 
tospondont — Judgment is nullity and judgment 
of the original Court remains in full forced 
(*18) AIR 1918 All 226 (227) : 40 All 428. 

(’28) AIR 1923 All 211 (218) : 46 All 286. 

(’80 AIR 1930 All 636 (687). 

(’19) 5 Ind Gas 897 (898) ; 32 All SOI. 

(’04) 1904 All W N 44 (45). 

(’02) 26 Bom 317 (319). 

(’09) 4 Ind Cas 137 (138) (Bom). (Death taking 
plaoe after close of evidence but before arguments.) 
(’88) 1883 Bom P J 5. 

(’ll) 11 Ind Cas 782 (782) (Low Bur). 

(’17) AIR 1917 Low Bur 182 (188). 

(’78) 8 Cal L Rep 192 (198). 

(’18) 20 Ind Cas 506 (606) (Cal). 

(’16) AIR 1916 Mad 656 (656) : 88 Mad 682. 

(’28) AIR 1923 Mad 212 (214). 

(’24) AIR 1924 Mad 713 (713, 714). 

(’12) 16 Ind Cas 688 (688) (Mad). 

(’20) 1920 Oudh 57 (58). 

(’86) 1886 Pun Re No. 81, page 54. 

(’ll) 11 Ind Oas 869 (870) (Lah). 

(’12) 15 Ind Oas 882 (888) : 5 Sind L R 260. 

(’68) 10 Suth W R 465 (456). 

(’70) 14 Suth W R 837 (888). 

(’76) 26 Suth W R 108 (108). 

(’28) AIR 1928 All 141 (144) : 45 All 198. (But a 
decree passed against A as the legal representa- 
tive of B is not against a deceased person, 
although A was brought on the record as B’s 
representative long after the period of limitation 
had expired.) 

(’25) AIR 1925 Lah 494 (494) : 6 Lah 818. 

(’88) AIR 1988 Mad 116 (117). 

(’89) 5 Cutt L Tim 16 (16). (Bat the question 


whether the whole decree is a nullity depends on 
the question whether the failure on the part of 
the plaintiff to bring the representative-in-inte- 
rest of the deceased on the record affected his 
right to proceed with the suit.) 

[See (’84) AIR 1984 Lah 442(443) : 15 Lah 879. 
(Death of respondent — Representatives not 
brought on record — Appeal automatically 
abat^ — Appellant must apply under B. 9 — If 
owing to ignorance of death appeal is hoard and 
accepted application by legal representatives 
for review broomes necessary — Accepting of such 
application has not the effect of setting aside 
abatement.) 

(’29) AIR 1929 Cal 527 (527). (An order passed 
against a dead person would he a nullity; but 
where an order was passed in favour of a dead 
person, it is not altogether and in all circum- 
stances a nullity.)] 

[See also (’87) AIR 1987 Lah 68 (64). (Whore 
the defendant dies long before institution of 
proceedings relating to award under Co-opera- 
tive Bocieties Act, the award passed against him 
is a nullity and therefore cannot be executed.)] 
[See however (’28) AIR 1923 Gal 676 (677). 
(Order of remand passed in ignorance of death 
of one of the respondents — Held order not a 
nullity.)] 

[But see (’28) AIR 1928 liah 784 (786). (Decree 
passed after the defendant’s death but before 
time for bringing the legal representatives on 
record had expired -—Decree not nullity but only 
erroneous and liable to be set aside.)] 

2. (’80) AIR 1980 Mad 719 (720). 

(’25) AIR 1926 Pat 484 (484) : 4 Pat 187. 

[See also (’18) AIR 1918 Cal 612 (515, 617).] 

3. (’04) 1904 All W N 44 (45). 

4. (’84) AIR 1984 All 25 (26. 27). 

(’87) AIR 1987 Lah 794 (795). (No question of 
abatement in such a case.) 

5. (’24) AIR 1924 Pat 889 (840). (82 AH 801, 
Followed.) 

6. (’82) AIR 1982 Pat 261(262, 268) : 11 P4t445. 
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See also the undermentioned decision.^ See also Note 19 to Eule 3 ante, 

20. Order 41 Rule 20 and abatement. — Eule 20 of Order 41 does not 
override the provisions of Order 22 and will not prevent an abatement.^ 

21. Order 1 Rule 8 and abatement. — See Note 24 to Order J Eule 8. 


22. Where suit or appeal abates against deceased defendant or respon^ 
dent only. — As under Eule 3, an abatement under this rule will in the first instance 
be only so far as the deceased defendant or resjxDndent is concerned.^ If the deceased 
was the sole defendant or respondent the abatement puts an end to the suit appeal. 
But if he is one of many defendants or respondents the effect of the partial abatement 
on the whole suit or appeal will depend upon the nature of the suit or appeal. If, on 
account of the partial abatement, it becomes, for any reason, impossible to proceed 
with the suit or appeal to its final conclusion the entire suit or appeal will fail.^ But 
if the suit or appeal can proceed to a final adjudication in the absence of the legal 
representatives of the deceased defendant or respondent, the ijartial abatement will not 
affect the rest of the suit or appeal.*^ Such a final adjudication is possible in cases 
whore the interest of the deceased defendant or respondent can bo separated from those 
of the others. In such cases a decree can be given against the latter without affecting 
the rights of the legal representatives of the former.'^ The abatement, therefore, 
will not result in a total failure of the suit or appeal. Thus, in tlie following casefc. 


(*20) AIR 1920 Pat 89(91, 92) : o Pat L Jour 314. 
(»27) AIR 1927 Mad 1088 (1089). 

(’37) AIR 1987 Bom 483 (442). 

(’87) AIR 1937 Pat 321 (322) : 16 Pat 31G. 

7. (’23) AIR 1923 All 141 (144) : 46 All 198. (In 
this case, it was held that a final decree which was 
passed against A as the legal representative of B 
could not bo treated as a nullity by the executing 
Court merely because B had died before the preli- 
minary decree itself and his legal representative 
had not been impleaded at the time of the preli- 
minary decree — It was hold that under such 
circumstances, the final decree could bo set aside 
but could not bo treated as a nullity by the 
executing Court.) 

Note 20 

1 . (’26) AIR 1926 Gal 335 (336). 

(’31) AIR 1931 Nag 184 (186) ; 27 Nag L R 220. 

Note 22 

1. (’12) 14 Ind Gas 535 (536) (Lah). 

(’16) 26 Ind Gas 523 (524) (Oudh). 

(’20) AIR 1920 Gal 264 (266). 

2. (’38) AIR 1938 Nag 42 (43) : ILR (1938) Nag 
370. (Foreclosure decree in favour of three per- 
sons — ^Appeal against decree— One of them dying 
—Legal representatives not brought on record— 
Whole appeal abates.) 

(’85) AIR 1935 Pat 241 (242). (In an appeal against 
a decree for partition, when one of the co-sharer 
respondents dies and his heirs are not impleaded 
in time, the a^^al abates as a whole, because no 
decree for partition can be passed in the absence 
of even a single co-sharer.) 

(’86) AIR 1936 Sind 169 (171) : 80 Sind L B 242. 
(Ordinarily suit for partition must abate as a 
whole— AIR 1925 Sind 2, Followed.) 

3. (’07) 30 Mad 67 (68). 


(’25) AIR 1925 Bom 122 (123, 126) : 49 Bom 118. 

(’34) AIR 1934 All 716 (717). 

(’33) AIR 1933 Sind 884 (385). (Suit for p^l^tial 
partition of property by heirs of deceased Maho- 
modan is competent— Hence if suit for partitioi.. 
against one of defendants .abates it does not 
abate as a whole.) 

(’06) 83 Cal 580 (582). (Liability joint and seve- 
ral — Whole suit docs not abate.) 

(’23) AIR 1923 Iiah 252 (252). 

(’17) AIR 1917 Lah 460 (451). 

(’38) AIR 1938 Nag 42(48): ILR (1938) Nag 370. 

(’86) AIR 1936 Sind 169 (171) : 30 Sind L R 242. 
(Suit by alienee from Mahomedan co-sharer — 
One of the defendants claiming portion in his 
own right — Defendant against whom suit has 
abated alleged to have no interest therein— Suit 
for partition, so far as that portion is concerned, 
can proceed.) 

(’35) AIR 1985 Pat 383 (384): 15 Pat 1. (Mortgage 
suit— Person in possession of property being only 
proper but not necessary party impleaded — Death 
of such person, and legal representative not 
brought on record — Suit abates against such 
person alone but not against other defendants.) 

(’38) AIR 1938 Cal 634 (636). 

(’39) 5 Cutt L Tim 15 (16). 

4 , (’25) AIR 1925 All 108 (114): 47 All 100. 

(’33) AIR 1933 Lah 556 (557). (Two respondents 
in appeal being co-owners each entitled to half- 
sharo in property — Death of one of them and 
failure of api^llant to implead legal lepresonta- 
tive within time— Appeal docs not abate wholly.) 

(*33) AIR 1933 Lah 1001 (1001, 1002). ’ (Appeal 
by mortgagee — Death of one of puisne mort- 
gagees respondents and legal representative not 
brought on record— Appaal does not abate in its 
entirety.) 


0.22R.f 
Notes 19>22 
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0.2SR>4 abatement as regards the deceased was held not to affect the rest of the suit or 

Notes 22>28 appeal— 

(1) Where the suit is for the recovery of a specific sum of money from the 
deceased defendant and for a specific sum from each of the other defendants.* 

(2) Where the suit relates to distinct plots of land in the hands of the several 
defendants including the deceased defendant ,* or where it relates to specified shares^ 
or to shares which are ascertained or ascertainable.* 

(3) Where the liability sought to be enforced against the defendants is joint 
and several.^ Thus, the liability of co-promisors is joint and several^* as also the 
liability of a surety.^^ In the case of suits to enforce such liability the suit does not 
abate in toto on the death of one of the promisors or the surety as the case may be. 
The liability of joint wrongdoers or tort-feasors is joint and several and the suit or 
appeal will abate only so far as the deceased defendant is concerned.^* On the same 
principle, a suit for ejectment of trespassers will abate only so far as the deceased 
defendant is concerned and may be proceeded with against the rest.^* The same 
principle applies to suits for rent against fixed -rate tenants^* or joint holders of a 
holding,'* as their liability is likewise joint and several. 

In short, therefore, the test to see whether the suit or appeal abates as a whole 
or only in part is to find out if the suit could, in the first instance, have been instituted 
and prosecuted with the deceased defendant left out.'* In other words, if separate suits 
are maintainable against the defendants severally, then the abatement will l>e only in 
part in spite of the other defendants having been impleaded in the same suit.'^ 

28. When suit op appeal abates against all, as a whole. — Where the 
absence of the legal representatives of the deceased from the record renders it impossible 


(’28) AIR 1928 All 172 (176, 176, 177); 50 All 669 
(FB). 

(’31) AIR 1981 All 235 (286). 

(’24) AIR 1924 Lab 93 (94). 

(’26) AIR 1925 Lab 381 (384, 885) : 6 Lab 238. 
(’30) AIR 1930 Lab 709 (710). (Death of one 
tort-feasor — Suit does not abate.) 

(’25) AIR 1926 Nag 299 (801) : 21 Nag L R 88. 
(’26) AIR 1926 Nag 289 (240). (One of thedecree- 
bolders respondents dying — Presumption is that 
botb decree-bolders were equally interested to 
recover tbe amount — Extent ofiinterest thus being 
ascertainable tbe whole appeal does not abate.) 

1 ’86) AIR 1986 Nag 292 (293); ILR (1937) Nag 428. 
’88) AIR 1988 Lab 86 (88); ILR (1987) Lab 746. 
’87) AIR 1987 Lab 220 (221). 

’86) AIR 1935 Bom 287 (290). 

(’89) AIR 1989 All 626 (686). 

(’86) AIR 1986 Lab 868 (864) ; 16 Lab 747. 

(’88) AIR 1988 Oudh 62 (68). 

S. (’24) AIR 1924 Bang 127 (128) ; 1 Rang 618. 
(’31) AIR 1931 Pat 164 (168) ; 10 Pat 841. 

6. (’28) AIR 1928 Oal 289 (290). 

(’26) AIR 1926 Cal 198 (208). 

(’26 1 AIR 1926 Oal 262 (264). 

(’26) AIR 1926 Lab 264 (266) : 7 Lab 876. 

7 . (’26) AIR 1926 All 128 (129) : 48 All 81. 

(’28) AIR 1928 Lab 262 (262). 

I ’261 AIR 1926 Lab 264 (266) : 7 Lab 876. 

I ’80) AIR 1980 Lab 88 (84). 

I ’81 1 AIR 1981 Lab 486 (487) : 12 Lab 818. 

I ’86) AIR 1986 Fat 648 (660) : 16 Fat 826. 

’85) AIR 1986 Lab 822 (824). 


(’38) AIR 1988 Lab 85 (38); ILR (1938) Lab 746. 
(Defendants having defined interest in suit,tbeir 
shares in the estate being specified.) 

8. (’27) AIR 1927 Lab 783 (784). 

(’28) AIR 1928 Lab 572(676,676); 10 Lab 7. (PB). 
(’30) AIR 1930 Lab 126 (127). 

9 . (’06) 83 Cal 680 (682). 

10. (’22) AIR 1922 Lab 182 (188). 

(’25) AIR 1926 Pat 484 (434, 486) ; 4 Pat 187. 

11. (’03) 25 All 206 (208). 

12. (’24) AIR 1924 Lab 848 (849) : 6 Lab 64. 
(’84) AIR 1984 Lab 941 (942) : 156 Ind Cas 869 

(870). 

(’21) AIR 1921 Pat 860 (850, 861). 

(’28) AIR 1928 All 655 (666). 

13 . (’10) 8 Ind Cas 268 (269) (Mad). 

(’34) AIR 1934 All 716 (717). 

14. (’12) 17 Ind Cas 89 (89, 90) : 84 All 604. . 

15. (20) AIR 1920 Pat 801 (802). 

(’25) AIR 1925 Pat 480 (481) : 4 Pat 58. 

(’26) AIR 1926 Pat 604 (605) : 6 Pat 288. 

(’26) 94 Ind Cas 80 (31) (Oal). 

[See (’88) AIR 1933 Pat 196 (196). (Rent suit 
against two tenants — One dying before decree 
and bis legal representative not brought on 
record — As against the other decree can be 
executed as a monqy decree but not as a rent 
decree.)] 

16 . (’24) AIR 1924 Nag 128 (128). 

(’88) AIR 1988 Sind 884 (886). 

17 . (’27) AIR 1997.Lah 861 (862). 
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to proceed with the suit or appeal as against the rest, the suit or appeal will fail 
in toto} Such impossihility may arise from the suit or appeal becoming imperfectly 
constituted for want of necessary or essential parties;® or from the undesirable iwssibility 
of having two inconsistent or contradictory decrees in one and the same suit;' or from 
the futility of proceeding further in a matter in which the decree, if given, cannot bo 
effectually executed by reason of the outstanding right of the legal representative of 
the deceased.* 


Note 23 

1. (*81) AIR 1981 Nag 181 (186) : 27 Nag LR 220. 
(’26) AIR 1926 Cal 898 (894, 895) : 63 Cal 752. 
(1900) 22 All 430 (483). 

(’04) 81 Cal 487 (494) : 31 Ind App 71 (P C). 

(’07) 6 Cal L Jour 893 (897). 

(’88) AIR 1938 Sind 289 (240) : ILR (1989) Ear 
156. (Suit for partition against brothers — Appeal 
against order passed in execution— Death of one 
brother pending appeal — Whole appeal abates.) 
(’87) AIR 1937 Sind 208 (209) ; 80 Sind L R428. 
(Appml from preliminary decree — Respondent 
who is necessary party dying pending appeal — 
Appeal abates in its entirety.) 

(’85) AIR 1935 Oudh 829 (330, 381) : 11 Luck 5. 
(Appeal in partition suit.) 

(’35) AIR 1935 Oudh 36 (87) : 10 Luck 887. (Suit 
for partition among cosharers— Appeal — Death 
of some respondents — Legal representatives not 
brought on record — Appeal abates as a whole.) 
(’88) AIR 1938 Bom 6 (9) : I L R (1938) Bom 64. 
(Suit by some partners of a firm for dissolution 
and for accounts — Nature of suit is such that if 
one defendant dies and his legal representative 
is not brought on the record, suit abates as a 
whole.) 

(’89) AIR 1939 All 698 (699). 

2. (’28) AIR 1928 Lah 572 (675, 576, 682) : 10 
Lah 7 (P B). 

(’34) 147 Ind Cas 1187 (1188) (Lah). (Death of co- 
sharer whose representative not brought on record 
in time.) 

(’26) AIR 1926 All 623 (624). 

(’26) AIR 1926 All 284 (235) ; 48 All 251. 

(’80) AIR 1930 All 702 (704, 767). 

(’18) AIR 1918 Cal 286 (287). 

(’20) AIR 1920 Cal 264 (267). 

(’22) AIR 1922 Lah 101 (102). 

(’26) AIR 1926 Lah 216 (216, 217). 

(’26) AIR 1926 Lah 332 (838). 

(’26) AIR 1926 Lah 474 (476). 

( 'll) 9 Ind Cas 940 (940) (Mad). 

(’12) 16 Ind Cas 688 (688) (Mad). 

(’26) AIR 1926 Mad 879 (880). 

(’32) AIR 1982 Mad 212 (213). 

(’8l) AIR 1981 Pat 17 (18) : 9 Fat 693. 

(’16) AIR 1916 Lah 866 (868). 

(’05) 8 Low Bur Rul 168 (169). 

(’28) AIR 1928 Rang 268 (259, 260) : 1 Rang 189. 
(’14) AIR 1914Lahl28(126):1916PnnReNo.41. 
(’86) AIR 1985 Pat 241 (242). (Appeal~Death of 
one of respondents not making representation of 
the interests involved, incomplete — No abate- 


ment — But if representation is incomplete, 
appeal abates as a whole.) 

[See alto (’25) AIR 1925 Mad 237 (288).] 

3. (’26) AIR 1925 All 141 (141). 

(’26) AIR 1926 All 128 (129, 180) : 48 All 81. 
(’26) 96 Ind Cas 932 (982) (Lah). 

(’27) AIR 1927 All 831 (832). 

(’27) AIR 1927 All 776 (777). 

(’20) AIR 1920 Cal 264 (267). 

(’24) AIR 1924 Cal 399 (399, 400). 

(’26) AIR 1926 Cal 835 (386, 836). 

(’28) AIR 1928 Lah 869 (869, 870). 

(’82) AIR 1982 Lah 281 (286) : 13 Lah 70. 

(’321 AIR 1932 Lah 624 (626) : 14 Lah 234. 

(’81) AIR 1931 Nag 184 (186) : 27 Nag L R 220. 

(In this case there was no possibility of conflict- 
ing decrees — Hence partial abatement only.) 
(’80) AIR 1930 All 369 (371). (No question of 
contradictory decree arises in this case — Hence 
partial abatement only.) 

(’19) AIR 1919 Cal 200 (201). 
i’39) AIR 1989 All 698 (699). (Joint act of defen- 
dants being cause of action for suit and joint 
relief sought for against all defendants — Suit 
dismissed by lower Court — Death of one of defen- 
dants pending appeal and his legal representa- 
tive not brought on record — Appeal abates as a 
whole.) 

(’35) AIR 1985 Pat 430 (430). (Appeal— Death of 
one of several respondents — Right capable of 
being exorcised only collectively — Legal tepro- 
sontativo not impleaded— Appeal abates as a 
whole.) 

(’36) AIR 1936 Oudh 209 (211). (Whom a joint 
decree has been given in favour of the respon- 
dents, the entire appeal abates if the appellant 
fails to bring the legal representatives of a de- 
ceased respondent on the record, as otherwise 
tho decision may result in two conflicting deci- 
sions with regard to the same subject-matter.) 
(’87) AIR 1937 Pat 612 (014). 

(’85) AIR 1935 Pat 4 (5). 

(’86) AIR 1936 Pat 191 (193). 

(’35) AIR 1935 Cal 644 (644). (Application by 
insolvent for discharge dismissed — Appeal — 
Heirs of ono of deceased creditors not brought on 
record — Appeal abates as a whole as such heirs 
are necessary parties — But if receiver is on record, 
appeal does not abate.) 

[See also (’26) AIR 1926 Cal 667 (668).] 

4. (’29) AIR 1929 P C 58 (60) : 56 Ind App 80 : 
51 All 267 (PC). 

’26) AIR 1926 All 128 (129) : 48 All 81. 

I ’24) AIR 1924 Gal 846 (846). 

I ’26) AIR 1926 Lah 832 (382). 

’27) AIR 1927 Mad 505 (506). 

’22) AIR 1922 Pat 606 (607) : 1 Pat 699. 


0.228.4 
Note 28' 
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0.22 B.i 
Hoto2a 


On the above principles the non-impleading of the legal representatives of a 
deceased defendant will result in total failure of the suit or appeal in the following cases: 

(1) Where the interests of the defendants in the suit are joint and indivinble 
so that the interest of the deceased defendant cannot be separated from those of 
the rest,* such as the interests in a pre-emption suit* but not the rights arising 
from a sale in distinct shares.’^ 

(2) Where a decree appealed from is joint and indivisible." But a decree cannot 
be said to be joint and indivisible merely because it is on one sheet of paper." The 
interest awarded in the decree must in substance he joint and indivisible.^" 


In this connexion the following distinction between a suit and an appeal should 
be noted. In a suit the nature of the abatement will depend upon the relief involved.^* 
If the plaintiff sets up a joint and indivisible right and the defendants set up a separate 
or separable right, the point should be decided before deciding the nature of the 


CSe« also (’25) AIB 1926 Cal 411 (412).] 

5. (’30) 28 All L Jour 999 (1002). 

(’28) AIB 1923 Cal 289 (290). 

(’23) AIB 1928 Loh 182 (138). 

(’27) AIB 1927 Lah 28 (28). 

(’27) AIB 1927 Lab 87 (88). 

(’22) AIB 1922 Lah 181 (181). 

(’18) 18 Ind Cas 182 (183) : 1913 Pun Be No. 62. 

(*84) AIB 1934 Lah 429 (480). (Appeal from pre- 
emption Buit — Death of one of joint vendees 
respondents— Ijegal representatives not brought 
on leoord — Appeal abates in toto.) 

(’86) AIB 1985 Pat 480 (480). 

[See (’29) AIB 1929 Lah 266 (266). 

(’86) AIB 1985 Pesh 126 (127).] 

6 . (’26) AIB 1926 All 108 (116) : 47 All 100. 

(’34) AIB 1984 Lah 429 (480, 481). 

(’26 1 AIB 1926 AU 152 (162, 163). 

(’lO) 6 Ind Cas 897 (898) : 82 AU 801. 

7. (’81) 132 Ind Cas 896 (896) (Lah). 

8 . (’24) AIB 1924 AU 96 (96). 

(’88) AIB 1988 Lah 366 (859) : 14 Lah 648. (Suit 
against defendants not as partners dismissed — 
One respondent dying during appeal — Appeal 
abating against him— Joint decree— Abatement 
of whole appeal must bo decided by rderence to 
decree.) 

(’88) m 1988 Pat 646 (647). (Declaratory decree 
obtained by three members of joint Hindu famUy 
— ^Doath of one before hearing of appeal preferred 
by defendant and deceased’s heirs not substituted 
in his place— Appeal is not maintainable.) 

(’82) AIB 1982 Pat 827 (828) : 11 Pat 638. 

(’84) AIB 1984 Pesh 14 (16). 

26) AIB 1926 AU 141 (141). 

AIB 1927 AU 881 (382). 

186 Ind Cas 246 (246) (All). 

6 Cal W N 196 (197). 

10 Cal W N 981 (982). 

1 : 


[*27) 

['82) 

(* 02 ) 
f*06) 

('18) AIR 1918 Oal 286 (286, 287). 
(*18) AIB 1918 Oal 160 (160, 161). 


’20) AIR 1920 Oal 782 (788). 

(’28) AIR 19280al 294(294). (Suit for possession^ 
Shares of plaintiffs specified in plaint Beld 
even then the decree was joint.) 

(’20) AIB 1920 Lah 174 (174, 176). 


(’20) AIR 1920 Lah 67 (68) 
(’20) AIR 1920 Lah 72 (73] 




Lah 226. 


(’21) AIR 1921 Lah 160 (161). 

(’26) AIR 1925 Lah 494 (494) : 6 Lah 313. 

(’26) AIR 1026 Lah 137 (l88). 

(’26) AIR 1926 Lah 87 (88, 39). 

(’27) AIR 1927 Lah 860 (860). 

(’17) AIR 1917 Mad 398 (399). 

(’82) AIR 1982 Mad 212 (213). 

(’29) AIR 1929 Nag 358 (360). 

(’25) AIR 1925 Pat 517 (518). 

(’25 AIR 1925 Pat 590 (591). 

(’ll) 12 Ind Oaa 871 (871) : 1911 Pun Re No. 60. 
(’18) 18 Ind Cas 256 (256) (Lah). 

(’17) AIR 1917 Lah 321 (822). 

(’19) AIR 1919 Lah 890 (891). 

(’86) AIR 1986 Oudh 209 (211). (Where a joint 
decree has been given in favour of all respon. 
dents, the entire appeal fails if the appellant 
fails to bring the legal representatives of a dece- 
ased respondent on the record, for, if the appeal 
wore allowed to proceed against the other respon. 
dents, who are alive, there will be conflicting 
decisions on the same subject-matter.) 

(’89) AIR 1989 Oudh 241 (248). (Plots jointly 
assessed to land revenue purchased by A and B 
— Suit by them jointly to recover amount of 
revenue paid by them — Joint decree in their 
favour ^ During appeal B dying but his repre- 
sentatives not brought on record Appeal held 
abated in toto.) 

[See also (’15) AIR 1915 Gal 786 (786).] 

9 . (’80) AIR 1930 Lah 651 (653). (However in 
this case it was held that the decree if passed 
would be legally ineffectual and hence the appeal 
abated as a whole.) 

10 . (’26) AIR 1926 All 284 (285) : 48 All 251. 
(’27) AIR 1927 Lah 851 (852). 

(’82) AIB 1982 Gal 184 (186) : 58 Gal 1841. (One 
of several tenants can institute a suit under 
Sec. 104H, Bengal Tenancy Act, for getting a 
declaration that he was occupancy raiyat and 
that the entry in a record of rights on the basis 
that he was tenure-holder was wrong-^nse- 
quently, the failure to implead in time the legal 
representatives of one of the plaintiffs-respondents 
in time does not have the effect of rendering the 
entire appeal bad.) 

11 . (’80) AIR 1980 Lah 661 (668). 

(’28) AIR 1928 Cal 289 (289). 



DEATH OF ONE OF SEVEBAL DEFENDANTS OB SOLE DEPENDANT 2423 


abatement.^^ In an appeal, however, the nature of the abatement will have to bo 
decided not upon the nature of the relief involved in the suit but upon the nature of 
the relief awarded by the decree appealed against.^'** Thus, if the decree awarded joint 
possession the abatement will affect the whole appeal even though the plaintiff had 
asked for separate possession in the plaint.^^ Even in oases where the plaintiff could 
have asked for a joint and several relief, if ho chooses to ask for a joint relief and on 
dismissal of the suit ho hies an appeal, the appeal will abate in toto on the death of 
one of the defendants-respondents, if his legal representatives are not brought on the 
record in time.^® 

24. Inherent power to add legal representatipe after abatement. — 

Even after a suit or appeal has abated, the Court has inherent power to add the legal 
representatives of the deceased defendant or appellant in proper cases.^ The proper 
procedure in such cases would be to just declare that the suit had abated, then to set 
the abatement aside for valid reasons and then add the legal representatives and 
proceed with the suit or appeal.^ It should, however, be noted that such a course will 
not be adopted unless very strong grounds are made therefor.^ 

26. Appellate Court and abatement. — The Court to appoint the legal 
representative of a deceased defendant or respondent will be the Court in which the 
suit or appeal was pending when the death took placo.^ Similarly, the Court to declare 
an abatement will be the Court in which the suit or appeal was pending when the 
abatement took place.* Where, however, such Court proceeds to a decision on the 
merits in spite of an abatement that has taken place, the Appellate or second Appellate 
Court, as the case may be, may set aside the decision and either declare the abatement* 
or remand the matter for disposal according to law.^ 

26. Award of oosts. — If a suit abates on the ground that the legal 
representatives of a deceased defendant are not impleaded within time, .there is no 


(*30) AIR 1980 All 762 (764, 767). 

12. (*28) AIR 1928 Oal 289(290). 

13. (*30) AIR 1980 Lah 651 (658). 

(’88) AIR 1988 Lah 856 (859) : 14 Lah 543. 

[See also AIR 1986 Pat 191 (192). (There 
may be casea in which a suit might not have 
abated but an appeal will abate — Thus, where 
in a suit on a handnoto the trial Court has 
refused to grant interest pendente lite and the 
plaintiff appeals and one of the defendants- 
respondents dies pending the appeal, the whole 
appeal abates as otherwise there is the possi- 
bility of there being two contradictory decrees 
in the same suit, viz., a decree granting in- 
terest pandenfs fife against some defendants and 
'another decree refusing such interest against 
other defendants — But, in such a case, the 
liability on the handnote being joint and several, 
if the death had occurred in the trial Court the 
entire suit would not have abated.)] 

14. (*28) AIR 1928 Cal 294 (294). 

('84) AIR 1984 Pesh 14 (15). (Where share of the 
respondents could be ascertained from revenue 

93 Ind Ou 86 (86) (Lah). 

(’21) 63 Ind Oas 714(715) (Oal). (Suit for damages 
against several joint wrongdoers— Suit dismissed 
—Plaintiff appeals— One of the wrongdoers dies 
—His representative must be made a party— It 
is not open to the plaintiff^ippellant to prose. 


cute his appeal only against some of the wrong- 
doers at his choice.) 

’26) 94 Ind Gas 268 (268) (Lah). 

•17) AIR 1917 Cal 647 (647). (Whore a suit 
brought against several joint promisors is dis- 
missed, the plaintiff cannot appeal against some 
only releaidng his claim against the others.) 

[See alK (’26) AIR 1926 Cal 667 (668).] 

Note 24 

1. (’ll) 11 Ind Gas 659 (560) ; 35 Bom 893. (Case 
of partial abatement.) 

2. (’22) AIR 1922 Bom 449 (449) : 47 Bom 92. 

3. (’05) 28 Mad 859 (860). 

[See also (’82) AIR 1982 Mad 627 (527). (Where 
deceased respondent’s legal representative him- - 
self applies to be brought on record, he may be 
impleaded and abatement set aside even with- 
out an application by him for sotting aside 
abatement.)] 

Note2S 

1. (’29) AIR 1929 All 819 (330). 

(’19) AIR 1919 Oal 342 (242). 

2. [See also (’28) AIR 1928 Oal 654 (665).] 

3. (’39) AIR 1929 Lah 256 (266). 

4. (’12) 16 Ind Oas 688 (688) (Mad). 

(’26) AIR 1936 Bom 290 (291). 

[See also (’28) AIR 1928 Lah 784 (786, 787). 
(Decree vras passed before time for brindng 
legal representatives on record had expired.) 

(’01) 1901 All W N 187 (187). (Do.)] 


0.22 R.4 
NotM 28-26 
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Notes 26-29 


0.22 R.6 


2424 DETERMINATION OF QUESTION AS TO LEGAL REPRESENTATIVE 

provision in the rule entitling the legal representatives to come to Court and ask for 
costs.^ 

27. Re-hearing of suit or appeal. — Where a decree is passed against a 
deceased respondent without impleading his legal representatives, it is competent for 
the Court to entertain an application for impleading the legal representatives and to 
re-open and re-hear the suit or appeal.^ 

28. Revision. — No revision lies from an order that a deceased plaintiff’s legal 
representatives are not necessary parties to an application to set aside an ex parte 
decree.^ 

29. Appeal. — Under the old Code an order of abatement was appealable, not 
as a decree but as an order under Section 688 (18).^ Under the present Code, where 
the facts fall within the four corners of the rule, an order of abatement thereunder is 
not open to appeal. The only remedy is that provided by Buie 9. But when the suit 
is dismissed as having abated and the propriety of the dismissal on that ground is 
questioned, an appeal will Ue as if from a decree.^ Thus, where on abatement of a suit 
so far as the deceased is concerned, the Court dismissed the whole suit an appeal 
would lie.^ No appeal lies from an order bringing in certain persons as legal 
representatives of a deceased defendant.^ Such an order is also not a ‘judgment’ within 
the meaning of the Letters Patent (Clause 10 of the Letters Patent of the Allahabad 
High Court) and no appeal lies from it under the Letters Patent.^ 

See also Note 26 to Buie 3 supra. 


R. 5. [S- 367.] Where a question arises as to whether any 
Determination of P^^son is or is not the legal representative® of a 
question at to legal dcceased plaintiff or a deceased defendant, such 

representative. , i n i -i • -i^ i ji 

question shall be determined* by the Court. 

[1877, S. 367; 1859, S. 103.] 


Local Amendment 

MADRAS 

Add the following as a proviso : 

“ Provided that an appellate Court before determining it, may direct any lower 
Court to take evidence thereon and to return the evidence so taken together with its 


finding and reasons and may take such 
'determining the question.” 

Note 26 

1. (U2) 15 Ind Gas 869 (870) (Mad). (But defen- 
dants entitled to costs in case of abatement by 
plaintiff’s death.) 

Note 27 

1. (*27) AIR 1927 Oudh 221 (221) : 2 Luck 692. 
(Plaintiff was ignorant of respondent’s death-.* 
Application for substitution treated as under 
Order 22 Rule 9.) 

Note 28 

1. (’26) AIR 1926 Pat 29 (80). 

(’86) AIR 1985 Pat 121 (121). 

Note 29 

1. (’03) 26 All 206 (207). 


finding and reasons into consideration in 


2. (’17) AIR 1917 Mad 286 (286). 

(’86) AIR 1936 Pat 121 (121). (No revision Hes.) 
(’81) AIR 1931 Pat 863 (863) : 10 Pat 471. 

3. (’38) AIR 1988 Gal 639 (640). (An order that 
the appeal abates not only with regard to the 
respondent who has died but with regard to all 
respondents is appealable.) 

[See (’20) AIR 1920 Lah 838 (840) : 1 Lah 582. 
(AIR 1916 Lah 246, relied on).] 

4. (’26) AIR 1926 All 431 (432) : 47 All 741. 

5. (’87) AIR 1987 All 192 (194) : I L B (1987) 
All 881. 

(’89) AIR 1989 Nag 89 (40). (Dismiisal of cross- 
objections as having abaM is decree.) 
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Synopsis 


1. Legislative changes. 

2. Scope of the Rule. 

3. Legal representative. Sea Note 10 to Rule 3. 

4. Shall be determined.*’ 

5. ** By the Court.” 

6. Objection as to the representative 

character. 


7. Effect of order under this Rule. 

8. Power of Court to correct its own order. 

9. Suit to establish title as legal representa- 

tive. 

10. Appeal. 

11. Revision. 


0.22 R.B 
Notes 1-4 


Other Topics (miscellaneous) 

Determination obligatory. See Notes 1, 4 and 6. 

Wrong order — Remedies against. See Notes 6, 8 and 9. 


1. LegislatlYe ohanges. — 

1. Under Section 367 of the old Code the Court had the option of either 
determining who is the legal representative of a deceased party or of staying the suit 
until the question has been determined in a separate suit.^ Under the present rule the 
Court shall determine the question and has no option in the matter. 

2. The words “at or before the hearing** which occurred in the old Section 
have been omitted. 

3. The provisions of the old Section, in terms, applied only to the case of the 
death of a plaintiff? But the present rule will apply to the case of the death of a 
plaintiff as well as to the case of the death of a defendant, 

2. Scope of the Rule. — As has boon observed in Note 1 above, where a 
dispute as to who is the legal representative arises, it is the duty of the Court under 
this rule to decide it.^ The decisioni however, should be limited for the purpose of 
carrying on the suit and cannot have the effect of conferring any right to. heirship or 
to property,® 

The rule applies to appeals® but not to execution proceedings,^ Nor does it 
apply to a case where a party dies after the preliminary decree but before the final 
decree in the suit.® See also Note 19 to Rule 3 ante, 

3. Legal representatlYe. — See Note 10 to Buie 3. 

4. “Shall be determined.” — See Notes 1 and 2 above. For the purpose of 
determining as to who is the legal representative, the Court must, when necessary, 
hold an enquiry in which evidence may be adduced^ and must come to a conclusion 
as to who is the legal representative according to the rights of the parties.® It cannot 

(^) 4 Lah L Jour 314'(816). 

(*39) AIR 1939 Pat 117 (118). 

2. (*03) 27 Bom 162 (169). 

3. (*88) 10 All 223 (234) (FB). 

4. (*77) 2 Cal 327 (333) ; 4 Ind App 66 (PC). 

[See also (’39) AIR 1939 Sind 284 (235) : I Tj R 

(1939) Kar 609. (Order on application in execu- 
tion to bring legal representatives of deceased 
decree-holders is appealable under Sec. 47 and 

O. 22 Rr. 12, 3 and 4 do not apply.)] 

5. (’37) AIR 1937 Lah 615 (616). 

Note 4 

1. (’19) AIR 1919 Mad 510 (612) ; 42 Mad 76. 
(’25) AIR 1925 Mad 456 (457). 

(’87) AIR 1937 Pat 530 (631). 

2. (*88) 10 All 223 (289). 

(’12) 16 Ind Gas 798 (799) (Mad). 


Order 22 Rule 5 — Note 1 

1. (’85) 1885 All W N 7 (7). 

(’09) 2 Ind Cas 479 (479) (Mad). 

(’87) 9 AU 447 (460). 

(*94) 1894 Pun Re No. 66, page 218. (Old Code, 
S. 368.) 

(*88) 1888 Pun Re No. 29, page 78. (Do.) 

2. (*18) 21 Ind Cas 897 (400) (Cal). 

[See also (*88) 10 All 223 (232) (FB).] 

Note 2 

L (’18) AIR 1918 Bom 176 (177): 42 Bom 535. 
(’18) AIR 1918 Bom 100 (101) : 43 Bom 168. 
(Even though it might have primarily passed 
an order bringing some person on record as legal 
representative.) 

(’1^ AIR 1919 Mad 971 (971). 

(’21) AIR 1921 Nag 28 (25) : 17 Nag L R 45. 
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0> 28 B« 6 simply make all the claimants parties vrithout making any such enquiry.’ A lengthy 
Motes 4-7 or elaborate enquiry is, however, unnecessary for the purpose^ and where there is no 
dispute as to his being the legal representative, the mere fact that no steps were 
taken to have him declared as such, does not vitiate the decision in the case.^ 

5. "By the Court.” — The ‘*Gourt" here means the Court before which the 
question as to who is the legal representative arises. It will be the trial Court, when 
the question arises in the suit; or the Appellate Court, if the question arises in appeal. 
An Appellate Court cannot delegate its powers to the trial Court. All that it can do is 
to direct the trial Court to take evidence on the question and remit the same. The 
decision must be by the Appellate Court.^ This principle has, in Madras, been 
embodied in a rule framed by the High Court as a proviso to this rule. 

6. Objeotion as to the repreeentatiye oharaoter. — The procedure laid 
down in this rule should be followed not only when two or more persons claim in 
opposition to each other but also when the representative character of a person who 
alone claims is denied by the other side.^ 

The objection should, however, be taken at the earliest possible moment.^ But 
when the legal representative is appointed without notice to the other side, the latter 
can at the hearing raise objection to the representative character of the person so 
appointed.^ 

7. Effect of order under this Rule. — An order under this rule will enable 
the person to represent the estate in the suit and wiljl make an adjudication therein 
binding on the estate.^ To this extent and in this sense it is final.^ The mere admission 
of a person as legal representative for the purpose of further prosecution of the suit 
will not, however, conclusively establish his right to do so if his legal position is one 
of the main or vital issues in the suit itself.’ Further, as has been seen in Note 2 above, 
an order appointing a person as a legal representative for the suit will not have the 
effect of deciding that he is the heir of the deceased party 

See also Note 13 to Section 11. 


(’25) AIR 1925 Mad d56 (457). 

(’84) AIR 1984 Oudh 887 (840). (A case of execu- 
tion appeal.) 

3. (’21) 4 Lah L Jour 314 (816). 

(’87) 9 Ail 447 (451). (This was so even under the 
old Code.) 

(’91) 15 Bom 145 (147). (Do.) 

4. (’22) AIR 1922 Lah 175 (176). 

(’88) 1888 Fun Re No. 29, page 78. 

5. (’22) AIR 1922 All 228 (226) : 44 All 407. 

Note 5 

1. (’22) AIR 1922 Pat 197 (197). 

(’18) AIR 1918 Mad 1103 (1107). 

Note 6 

1. (’95) 18 Mad 496 (497). 

(’08) 80 All 348 (849). 

2. (’18) AIR 1918 P C 156 (159) : 42 Mad 581 : 
46 Ind App 64 (PO). 

(’88) AIR 1988 Oal 825 (828) : 60 Gal 87. 

3. (’28) AIR 1928 Mad 367 (868). 

Note 7 

1. (’23) AIR 1928 Rang 114 (116) : 4 Upp Bur 
Rul 150. 

(’22) AIR 1922 Mad 457 (477) : 46 Mad 190 (FB). 
(Where a person who is not the legal representa- 


tive is in fact brought on record as such and the 
Court allows the wrong representative to bo 
brought on record and to continue the litigation, 
the benefit of that litigation may be taken 
advantage of by the proper legal representative 
and the representative on record will be account- 
able to him.) 

2. (’28) AIR 1928 All 532 (588) : 50 All 857. 

(’80) 4 Bom 654 (656). (Persons so introduced as 

legal representatives of deceased respondent may 
or may not be the real legal representatives of the 
deceai^ respondent.) 

[fifes (89) AIR 1989 Nag 147 (148) : ILR (1989) 
Nag 165. (A decision under 0. 22 R. 5, as to 
whether a person is not a legal representative 
though not res judicata^ is final so far as the suit 
in which it is made is concerned, not on the 
ground of res judicata, but because of S. 47.)] 

3. (’28) AIR 1928 Nag 209 (209). 

(’06) 28 All 109 (111). 

(’08) 27 Bom 162 (169). 

4. (’10) 8 Ind Gas 999 (1087): 1910 Pun Re No. 97. 
(’28) AIR 1928 Rang 114 (116) : 4 Upp Bur Rul 

150. 
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8. Power of Court to correct its own order. — As already pointed out in 
Note 6 above, where a person has been appointed legal representative without notice 
to the other side, the latter can afterwards object to the representative character of 
that person and the Court can after enquiry correct the order already passed. 

9. Suit to establish title as legal representative. — As to whether a 
decision under this rule can be re-adjudicated upon in a separate suit, see Note 13 to 
Section 11 ante, and the undermentioned cases.^ 

10. Appeal. — See also Note 26 to Buie 3 ante. An order under Section 367 
of the old Code (corresponding to this rule) was appealable as an order, under 
Section 588, clause (18) of that Gode.^ Under the present Code no appeal lies from such 
an order either as a decree or as an appealable order.^ Nor is such an order a 
'judgment’ within the meaning of the Letters Patent (Clause 10 of the Letters Patent 
of the Allahabad High Court).^ 

But as to whether an objection to an order under this rule can, under Section 
105 of the Code, be a valid ground of attack in an appeal from the decree, see Note 6 
to Section 106. 

11. Revision. — A decision under this rule amounts to the decision of a "case” 
within the meaning of Section 115 and is open to revision.^ Thus, if a Court simply 
adds a legal representative without holding an enquiry into the dispute and deciding 
it, it acts with material irregularity in the exercise of its jurisdiction and a revision 
will lie.2 


R. 6. [New.] Notwithstanding anything contained in the 

No abotement by reoMn for^oing lules, Whether the cause of action 
of aeotb after hearing. survives or not, there shall be no abatement 

by reason of the death of either party between the conclusion of 
the hearing and the pronouncing of the jui^ment, but judgment 
may in such case be pronounced notwithstanding the death and 
shall have the same force and effect as if it had been pronounced 
before the death took place. 

[B. S. C., 0. 17 R. 1, last portion.] 


Note 9' 

1. (’39) AIR 1989 Lab 680 (581).. (Deciaion under 
this rule is not ret judicata.) 

(’37) AIR 1987 All 192 (194): ILR (1937) All 381. 
(Question can be re-agitaM.) 

(’37) 169 Ind Oaa 798(799)(Oudh). (Decision that 
certain person is legal representative of deceased 
party not res judicata.) 

Note 10 

1. (’>90) 12 All 200 (202). 

(’07) 10 Oudh Oas 121 (125). 

[See also (’06) 9 Oudh Oas 854 (856).] 

^ (’12) 18 Ind Oas 70 (70, 71) (Oal). 

(’33) AIR 1988 Bom 896 (897) ; 67 Bom 641. 


(’20) AIR 1920 Lah 8 (9) : 1 Lab 493. 

(’26) AIR 1926 Lah 181 (181). 

(13) 20 Ind Gas 950 (951) (Mad). 

(’19) AIR 1919 Mad 971 (971). 

(’24) AIR 1924 Mad 622 (623). 

(’13) 20 Ind Oas 898 (899) : 16 Oudh Oas 350. 
(’26) AIR 1926 Oudh 158 (159). 

(’16) AIR 1916 Mag 89 (90) : 13 Mag L R 32. 
(’35) AIR 1935 Lah 984 (935). 

3. (’87) AIR 1937 All 192(194):ILR(1937)An381. 
Note 11 


1. (’85) AIR 1985 Lah 934 (984). 

2. (’25) AIR 1925 Mad 456 (457). 
(’24) AIR 1924 Mad 813 (816). 


0.22 R.5 
Notes 8-11 


0.22B.6 
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1. Scope and applicability of the Rule. 

2. No abatement by reaion of death after hearing. 

1. Scope and applicability of the Rule. — This rule is new and embodies 
an exception to the principle that the Court has no jurisdiction to pass a decree for or 
against a dead man.^ It is based on the principle that a judgment pronounced at any 
time after the conclusion of the hearing shall be construed to be operative as if it had 
been delivered on the day on which the hearing was closed.^ 

Even under the old Code it had been generally held that the death of a party 
after the hearing but before pronouncement of the judgment will not make the 
judgment invalid.^ The Chief Court of the Punjab, however, took a different view.^ This 
rule gives effect to the former class of decisions. 

For the application of the rule, it is immaterial whether the death is or is not 
brought to the notice of the Court.^ 

Where, however, the legal representative brought on the record is under a legal 
disability and no guardian or next friend is appointed to act for him, the decree is a 
nullity as against him and the rule cannot be invoked to validate the same.^ 

The principle of the rule will apply to proceedings in arbitration.^ 

Where an ex parte decree was passed against two plaintiffs and an order was 
made for the setting aside of the decree on condition that the defendant deposited a 
certain sum of money in Court within a stated time, it was held that the fact that one 
of the plaintiffs died in the interval between the conditional order and the final order 
setting aside the ex parte decree on the required amount being deposited within the 
time allowed, did not affect the validity of the latter order and that the principle of 
this rule applied.^ 

2. No abatement by reason of death after hearing. — The principle of the 
rule will not apply unless the “hearing” had been concluded before the death.^ Thus, 
the rule will not apply where the party died on the day fixed for the hearing but 
before the hearing.’ 

The “hearing” contemplated by the rule is such a hearing as is provided for by 
Order 18 and includes arguments; and where anything remains to be done or furnished 
by either party as a basis of consideration which is to end in the judgment and decree 
capable of execution, “the hearing” cannot be said to have been concluded under the 


Order 22 Rule 6 — Note 1 

1. (’12) 15 Ind Cas 882 (883) : 5 Sind L B 260. 

(’89) AIR 1989 Pat 584 (585). 

2. (’94) 19 Bom 807 (809). 

(’88) AIR 1983 All 111 (112). (In such a case no 
application for substitution is necessary— But 
according to Allahabad High Court Rules, legal 
representative intending to appeal must apply 
for permission to appeal.) 

(*05)9CalWN710(719). 

(’08) 26 Mad 101 (102). 

(’27) AIR 1927 Oudh 561 (561). 

(’16) AIR 1916 Lah 188 (185) : 1915 Pun Re 
No. 106. 

3. (’99) 21 All 814 (815, 816). 

(’95) 19 Bom 807 (809). 

(*97) 21 Bom 814 (819). 

(’84) 19 Gal 518 (586) : 19 Ind App 108 (P 0). 


(’07) 6 Cal L Jour 547 (555). 

(’08) 26 Mad 101 (102). 

4. (’98) 1898 Pun Re No. 20, p. 53. (Decree for 
or against person dying after hearing but befgre 
judgment is bad and must be set aside.) 

(’86) 1886 Pun Re No. 81, p. 54. (Under the old 
Code judgment vrithout legal representative on 
death after hearing and before judgment is not 
void but may be irregular.) 

5. (’16) AIR 1918 Upp Bur 9 (10) : 8 Upp Bur 
Rul 46. 

6. (’24) AIR 1924 All 892 (898) : 46 All 744. 

7. (’24) AIR 1924 Lah 725 (726, 727). 

(’10) 6 Ind Cas 170 (172) (Cal). 

8 . (’85) AIR 1985 Cal 506 (507) : 62 Cal 1057. 

Note 2 

1. (’09) 4 Ind Cas 187 (187, 188) (Bom). 

2. (’20) AIR 1920 Oudh 57 (58). 
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rule.® Thus, the rule will not apply if the party died before the completion of argu- 
ments * It has been held that where during the interval between the last hearing of a 
suit and the date on which the judgment is pronounced, the Court makes a local 
inspection of the sito in suit and makes a reference to it in the judgment, the hearing 
of the suit cannot be said to have **concludod” on that day of hearing.® 

Where a defendant dies after the conclusion of the hearing and before delivery 
of judgment in the suit, and the plaintiff appeals against the decree, there can bo no 
abatement of the appeal and the plaintiff can make the legal representative of the 
defendant a party to the appeal. It is not necessary that he should make an application 
for bringing on record the legal representative of the defendant.® 


R. 7. [S* 369 . '] ( 1 ) The marriage of a female plaintiff or 

Suit not abated by defendant shall not cause the suit to abate, but 
marriage of female party, the suit may notwithstanding be proceeded 

with to judgment, and, where the decree is against a female defen- 
dant, it may be executed against her alone. 

( 2 ) Where the husband is by law liable for debts of his wife, 
the decree may, with the permission of the Court, be executed 
against the husband also ; and, in case of judgment for the wife, 
execution of the decree may, with such permission, be issued upon 
the application of the husband, where the husband is by law 
entitled to the subject-matter of the decree. 

1. Scope of the Rule. — A died pending suit and his wife was brought on the 
record as his legal representative. The suit was decreed against her. Pending appeal, 
she married again. The lower Court’s decree was confirmed in appeal and the decree 
was sought to be executed against the second husband. It was held that this was not a 
case where the husband was liable for the debts of the wife and that the decree could 
not be executed against the second husband.^ 


R. 8. [S. 370.] ( 1 ) The insolvency of a plaintiff in any 
When plaintiff*. in«>i. suit wMch the Bssignee or receiver might 
vency ban *uii. maintain for the benefit of his creditors, shall 

not cause the suit to abate, unless such assignee or receiver declines 
to continue the suit or (unless for any special reason the Court 

(’19) AIR 1919 Mad 685 (689). (Where a party to 
a suit had died alter the arguments had only been 
partly heard, a judgment pronounced afterwards 
without his legal representatives having been 
brought on record is a nullity.) 

S. (’36) AIR 1986 Lah 578 (580). 

8. (’88) AIR 1988 Lah 710 (710, 711). 

Order 22 Rule 7 — Note 1 
1. (’68) 9 Suth W B 413 (143). 


[But Me (’09) 8 Ind Gas 789 (710) : 83 Mad 167. 
(In this case there was nothing on record to 
show the faet and time of death.)] 

3. f’17) AIR 1917 Mag 99 (101) : llNag L B 71. 
(’19) AIR 1919 Pat 180 (183) : 1 Pat L Jour 310 

[Sm also (’80) AIR 1980 Sind 359 (360) : 35 
Sind LR 107.) 

4. (’03) 86 Bom 817 (819). 


0.22 R .6 
Note 2 


0.22 R.7 


0.22 R.8 
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0.22 B.8 otherwise directs) to give security for the costs thereof within such 
Motes 1-2 gg Qourt may direct. 

( 2 ) Where the assignee or receiver n^lects or refuses to 
_ . ^ continue the suit and to give such security 

Procedure where ai- - . i . . i • • n -i j -i ' i « -i j 

di^ee faih to continue Within the time SO Ordered, the defendant may 
mit or give Mcuntjr. apply for the dismissal of the suit on the 

ground of the plaintiff’s insolvency, and the Court may make an 
order dismissing the suit and awarding to the defendant the costs 
which he has incurred in defending the same to be proved as a debt 
against the plaintiff’s estate. 

[ 1877 , 8 . 370 ; 1859 , 8 . 106 .] 


9. Suit instituted after adjudication. 

9a. ** Which the assignee or receiver might 
maintain lor the benefit of his credi- 
tors.*’ 

10. Limitation. 

11. Costs payable by plaintiff prior to insol- 
vency. 

12. Costs of successful defendant. 

13. Cause of action arising after insolvency. 

14. Appeal. 

1. The word ‘‘bankruptcy” which occurred in paragraphs 1 and 2 of the old 

Section 370 has been omitted. 

2. The words “appointed under Section 351” which occurred in paragraph 1 

of the old Section have been omitted. 

3. The words “shall not bar the suit” have been changed into “shall not cause 

the suit to abate.” 

4. The words “unless for any reason the Court otherwise directs” occurring 

in the present sub-rule (1) are new. 

5. The word “order” at the end of paragraph 1 of old Section has been changed 

into “direct.” 

6. The words “may dismiss the suit and award to the defendant,” etc., which 

occurred in paragraph 2 of the old Section have been changed into “may 
make an order dismissing the suit and awarding to the defendant,” etc. 

2. Boope and applioability of the Bale.— This rule applies where the plaintiff 
in a pending suit becomes insolvent.^ It does not apply where the defendant becomes 
an insolvent.^ In the latter case the procedure to be followed is governed by the 

Order 22 Rule 8 — Note 2 

1. (*84) Am 1984 All 1011 (1012). (Insolvency 2. (1864) 1 BomHOR 261 (267). (He may apply 
oocorring before suit and ap^l— -Buie does not to stay the suit under S. 49 of the Indian Insol- 
apply.) vency Act.) 

(*87) AIR 1987 Mad 916 (917). (Rule applies only (*29) AIR 1929 Bom 202 (204). (Defendant to a 
when the inaolvenoy takes place pending the suit adjudicated — Decree in suit ac^inst him 
suit or appeal.) . —He is entitled to appeal.) 


1. LogbUlive changes. 

2. Scope and applicability of the Rule. 

3. Applicability of the Rule to appeals. 

4. Applicability of the Rule to execution 

proceedings. 

5. ’’Insolvency” must be existing. 

6. Plaintiff’s insolvency. See Note 2. 

7. Defendant’s insolvency. See Note 2. 

8. Insolvency of pauper applicant. 

1. Legislative ohangee. — 
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provisions of Buie 10, infra. There must have been an actual insolvency in which an 
assignee or receiver is appointed ; the rule has no application to a case where there 
has been merely an application for a declaration of insolvency and a vesting order 
is made.^ 

On the insolvency of the plaintiff the only person entitled to continuo the suit 
is the Official Beceiver or Official Assignee. The insolvent has no right to do so.* Nor 
can any person claiming to have derived title under him continue the suit, especially if 
he had not taken any steps to assert his interests till then.^ 

It is only the individual right of the insolvent in the suit that is affected by 
his insolvency. Thus, the adjudication of the guardian of a minor party does not debar 
him from continuing to act as guardian.^ 

On the insolvency of the plaintiff the Court should not straightway dismiss the 
suit but should give notice to the Official Beceiver or the Official Assignee, as the case 
may be, in whom the property of the insolvent vests, to appear and state whether he 
wishes to continue the suit.^ If he expresses his wish to do so, it will be necessary to 
make an order directing him to give security for costs within a specified time.^ But the 
order to give security can only be made after notice to the receiver and after he 
expresses his willingness to continue the suit. Thus, where on the plaintiff’s adjudication 
the Court straightway passed an order that the Official Assignee should give security 
for costs within a time and should be made a party within a further time and that in 
default the suit should be set down for dismissal, it was held that such an order was 
irregular.® A time should be fixed within which to give security.^® 

Where the receiver declines to continuo the suit or appeal, or to give security, 
the suit or appeal will abate, oven without an application for dismissal by the other 
side.^^ 

This rule does not apply to suits or proceedings under the Agra Tenancy Act, 
III of 1926 : see Schedule II, list 1. 


8. Applicability of the Rule to appeals. — The provisions of the rule apply 
to appeals.^ 

4. Applicability of the Rule to execution proceedings. — The rule does 
not apply to execution proceedings. A judgment-debtor cannot object to execution being 
taken against him on the ground of the decree-holder’s insolvency. But the receiver or 


3. (’29) AIR 1929 Bom 202 (204). 

4. (’28) 109 Ind Gas 689 (589) (Mad). 

5. (’28) AIR 1928 Cal 216 (216). 

6. (*80) AIR 1980 Lah 205 (205). 

7. (*20) AIR 1920 Mad 736 (737). 

8. * (*27) AIR 1927 Gal 76 (77) : 63 Cal 844. 

9. (*75) 12 Bom H C R 267 (261). (But if the 
Official Assignee having notice of the order does 
not give security, ho will not be entitled to 
further notice of the setting down of the suit for 
dismissal.) 

[See also (*92) 16 Bom 404 (406, 407).] 

10. (70) 18 Suth W R 431 (432). 

11. (’28) AIR 1928 Lah 696 (697) : 10 Lah 208. 
[Rs 0 (*85) AIR 1986 Bom 878 (879) : 60 Bom 

69. (The mere fact that receiver does not take 
steps to oontinae suit will not amount to his 
’declining’ to do so and will not cause an abate- 
ment of the suit.)] 


[See also (’.36) AIR 1936 Lah 83 (84). (Where 
the receiver does not choose to continue the suit 
and is not brought on the record as the repre- 
sentative of the insolvent, the receiver has no 
interest in the suit which he can transfer to 
another so that tho latter can come in under 
0. 22 R. 10 and continue tho suit (assuming 
that Rule 10 can apply to such an assignee) — 
Order refusing appliciition of assignee to continue 
suit falls under Rule 8 and not Rule 10.)] 

Note 3 

1. (’28) AIR 1928 Lah 696 (597): 10 Lah 208. 

(’33) AIR 1933 All 388 (389): 66 All 609. 

(’84) AIR 1984 All 1011 (1012). (But this rule 
does not apply to an appeal in a case where the 
insolvency has occurred before the filing of tho 
appeal.) 

(*70) 13 Suth W R 481 (432). 

(’18) 18 Ind Gas 922 (922) (All). 


0.22 B.8 
Notes 2-4 
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0. 22 R. 8 
KoteB4-ll 


the Insolvency Court can step in and get the fruits of the execution handed over to him.^ 

An insolvent is entitled to make an application for execution of a decree obtained 
by him before an order for his adjudication was passed.^ 

See also Notes to Buie 12 infra, 

5. **InBOlyenoy*’mu8tbe exiBtin^. —The rule does not, , as has been seen in 
Note 2 above, apply unless an adjudication has actually taken place.^ Where a suit is 
instituted or continued by the receiver and pending that suit the adjudication is 
annulled, the receiver can nevertheless continue the suit unless the property is diverted 
from him and re-vested in the quondam insolvent.* 

6. Plaintiff’s insolvency. — See Note 2 above. 

7. Defendant’s insolvency. — See Note 2 above. 

8. Insolvency of panpei* applicant. — The rule does not apply to the 
adjudication of a petitioner pending his application for permission to sue in forma 
pauperis. Such an application cannot be dismissed on the ground of the adjudication.^ 
If the petitioner is adjudicated after he obtains leave to sue in forma pauperis, the 
receiver can come in and continue the suit in the same way as the insolvent could 
have done.* 


9. Suit instituted after adjudication. — After adjudication the insolvent has 
no right over property which has vested in the receiver. In respect of such property, 
therefore, he has no right to institute a suit and a suit so instituted cannot bo continued 
by the receiver under this rule.^ Suppose the plaintiff was adjudicated pending a suit, 
has he got the right to appeal against a decree in the suit? According to the Bombay 
High Court, he can appeal.* The High Court of Madras* has, on the other hand, held 
that he cannot appeal. 

9a. Which the assignee or receiver might maintain for the benefit of his 
creditors.” — In the undermentioned case^ where the trial Court had passed against an 
insolvent a decree for maintenance, and the insolvent appealed from the decree, it was 
doubted whether the appeal was one “which the assignee or receiver might maintain 
for the benefit of the creditors” of the insolvent although the appeal, if successful, 
might incidentally benefit them. 

10. Limitation. — There is no limitation for the receiver to appear and apply 
on the adjudication of the plaintiff for being allowed to continue the suit.^ 

11. Costs payable by plaintiff prior to insolvency.— If a receiver elects 
to continue the suit he must give security only for the costs already incurred up to the 
time of his electing to continue the suit and not for subsequent cost as to which he will 
be personally liable.^ The order for furnishing the security must be passed at the time 


Note 4 

1. (’24) AIR 1924 Lah 615 (616). 
(’80) AIR 1980 Lah 205 (205, 206). 

2. (’89) AIR 1989 Mad 196 (198). 

Note 5 

1. (’29) AIR 1929 Bom 202 (204). 
(1900) 27 Oal 217 (219). 

2. (’07) 82 Bom 821 (888, 886). 

Note 8 

1. (’25) AIR 1925 Mad 791 (791). 

2. (’18) AIR 1918 All 177 (177). 


Note 9 

1. (’14) AIR 1914 Mad 895 (895). 

(’89) AIR 1989 Mad 196 (197). 

2. (’29) AIR 1929 Bom 202 (204). 

3. (’26) AIR 1926 Mad 556 (556, 557): 49 Mad 
461 (F B). 

(’26) AIR 1926 Mad 1214 (1214). 

[But see (’21) AIR 1921 Mad 402 (408).] 

Note 9a 

1. (’87) AIR 1987 Mad 915 (917). 

Note 10 

1. (’22) AIR 1922 All 861 (862): 48 All 621. 

Note 11 

1. (’26) AIR 1926 Bom 588 (584). 
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of the receiver electing to continue the suit and not afterwards.^ An order that the - 
receiver need not furnish security is not appealable.^ 

12. Costs of suooessful defendant.-— In England the executors and trustees in 
bankruptcy continuing a suit filed by the bankrupt will be personally liable for all 
costs from the beginning of the suit.^ In India, however, such personal liability extends 
only for the costs incurred after the receiver comes on the record.^ 

18. Cause of action arlsind after insolYenoy. — Where the suit is filed in 
respect of a cause of action arising after adjudication the insolvency is by itself no 
ground for demanding security for costs.^ 

14. Appeal. — An order under this rule is not appealable.^ 


R. 9. [Ss. 371, 372A.] (1) Wliere a suit abates or is 
Effect of abatement dismissed uuder this Order,® no fresh suit shall 
or duminai. brought on the same cause of action. 

(2) The plaintiff or the person claiming to be the legal 
representative of a deceased plaintiff or the assignee or the receiver 
in the case of an insolvent plaintiff may apply® for an order to set 
aside the abatement* or dismissal; and if it is proved that he was 
prevented by any sufficient cause® from continuing the suit, the 
Court shall set aside the abatement or dismissal upon such terms as 
to costs or otherwise as it thinks fit. 

(3) The provisions of section 5 of the Indian Limitation 
Act,7 1877, shall apply to applications under sub-rule (2). 

[1877,8.371.] 

Synopsis 


1. Legislative changes. 

2. Scope and applicability of the Rule. 

3. No fresh suit shall be brought on the 

same cause of action. 

4. Setting aside abatement. 

5. Who may apply under this Rule. 

6. Minor and abatement. 

7. Limitation. 

8. ‘^Sufficient cause.'* 

2. (*27) AIR 1927 Mad 611 (511, 612). 

3. (»81) AIR 1981 Rang 286 (286): 9 Rang 478. 

Note 12 

1. (*78) 4 App Gas 783 (736), Boynton v. Boynton. 
(Referred in 20 Bom 167.) 

(1869) L R 8 Eq 612 (618), Cook v. Hathway. 
(Referred in 20 &>m 167.) 

(1884) 28 Oh D 68 (66), Boroeman v. Wilson. 
(Referred in 20 Bom 167.) 

(1882) 20 Oh D 780 (785), Watson v. Holliday. 
(Affirmed in (1888) 48 LT 546: 62 L J Oh 648: 81 


9. Formal order of abatement, if necessary 
before setting aside abatement. 

10. Cause of action in the revived suit. 

11. Substitution without setting aside abate* 

ment. 

12. Remand. 

13. Appeal. 

14. Letters Patent Appeal. 

15. Revision. 

WR 5861t)o!) 

Daniel’s Chancery Practice, page 1175, 6th Ed. 
2. (’26) AIR 1926 Bom 583 (534). 

Note 13 

1. (’19) AIR 1919 Cal 719 (720): 46 Cal 156. 

Note 14 

1. (’86) AIR 1986 Lah 83 (84, 85). (If the lower 
Appellate Court entertains an appeal, it will be 
exercising a jurisdiction not vested in it by law 
and revision will lie.) 


0.82 R.8 
Notes 11-14 


0.22 R.9 


3CPC. 153. 
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1. LegislatlTe ohanges. — 

This rule embodies the provisions of Sections 371 and 372A of the old Code — 
sub-rules (1) and (2) correspond to Section 371 and sub-rule (3) corresponds to 
Section 372A. 

The following changes between the present rule and the above Sections of the 
old Code may be noted — 

1. The words “The plaintiff or person claiming to be the legal representative of a- 
deceased plaintiff or the assignee or receiver in the case of an insolvent plaintiff** have 
been substituted for the words “but the person claiming to be the legal representative 
of the deceased or bankrupt or insolvent-plaintiff.** 

2. The words “applicable to appeals** which occurred in Section 372 A have 
been omitted. 

2. Scope and applicability of the Rule. — The rule is a disabling one and 
should therefore be strictly construed.^ Its application is limited to abatement or 
dismissal under one or other of the rules of this Order and does not extend to 
abatement on account of some other cause.^ Thus, an application under sub-rule (2) 
cannot be made when the abatement is by reason of the fact that the right to sue does 
not survive.^ 

This rule does not apply to proceedings before the High Court on reference 
under Section 66 (2) of the Income-Tax Act.** 

8. No fresh suit shall be brought on the same cause of action. — An 

abatement under Buie 3 or Buie 4 bars a fresh suit on'the same cause of action} If the 
fresh suit is, however, on a different cause of action^ or if the plaintiff in the latter 
suit does not claim under a devolution of interest from the plaintiff in the former suit,^ 
the suit is not barred by this rule. Whore the legal representatives of a deceased 
plaintiff applied to be brought on record, but on the objection of the defendant the 
Court disallowed the application and dismissed the suit and the legal representatives 
thereupon filed a fresh suit on the same cause of action, it was held that it was not 

dying pending suit — No legal representative 
brought on record — Fresh suit by owner — 
Abatement of previous suit is bar to fresh suit 
on same cause of action.) 

2. (’29) AIR 1929 All 306 (807. 808). 

(’88) AIR 1933 Lah 109 (110): U Lah 880. (Suit 

by mortgagor for redemption — Vendee from 
mortgagor made a pro forma party — Vendee 
died and his legal representatives not brought 
on record — Subsequent suit by mortgagor 
against vendee for unpaid purchase money is 
not barred.) 

(’87) AIR 1937 Oudh 248 (249): 18 Luck 199. 
(Cause of action for ejectment of tenant is dif- 
ferent from cause of action for recovery of rent.) 

3. (’81) AIR 1981 Lah 79 (80): 12 Lah 276. 
(Where a reversioner suedchallen^ngan aliena- 
tion and he having died the suit abated and 
subsequently another reversioner sued on tiie 
same cause of action held, that the later suit 
was not btfrred.) 

(’16) AIR 1916 Bom 278 (279): 40 Bom 248. (A. 
a member of a joint Hindu family, sues B tot 
redemption of a mortgage of ancestral property, 
but not in a representative capacity— A dies— A’s 
heirs are not brought on the record and theiuit 


Order 22 Rule 9 — Note 2 

1. (’81) AIR 1981 Lah 79 (80): 12 Lah 275. 

2. (’20) AIR 1920 Lah 8 (9): 1 Lah 493. 

3. (’16) AIR 1916 Mad 1068 (1069). 

(’25) AIR 1925 Lah 208 (208). 

4. (’80) AIR 1980 Fat 81 (82): 9 Pat 240. 

Note 3 

1. (’09) 3 Ind Oas 739 (740): 33 Mad 167. (The 
legal representative of a plaintiff after whose 
death a suit is dismissed cannot sue on the same 
cause of action and for the same relief on the 
allegation that the decree was a nullity.) 

(’33) AIR 1933 Lah 752 (753). 

(’28) AIR 1928 Nag 220 (221). (Nor can the fresh 
suit be brought on the ground that in the 
former suit the Court acted under some other 
provision of law ignoring the abatement.) 

(’81) 3 Mad 81(82). (Suit abated under the Code of 
1859. New suit brought while the Code of 1877 
was in force. Held, Code of 1859 did not provide 
for prohibiting a hew suit on abatement of the 
old suit. The prohibition under the Code of 1877 
cannot affect an abatement under the old Code. 
So new suit was not barred.) 

(’87) AIR 1987 Mad 101 (108). (Suit to recover 
possession by benamidar for owner— Benamidar 
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open to the defendants to object to the suit on the ground that it was barred under 
this rule* 

The dismissal of a suit for failure to deposit the costs of service of summons on 
the proposed legal representatives will not bar a fresh suit.^ 

It has been hpld by the High Court of Bombay^ that the bar under this rule has 
not got the same effect as res judicata and that it does not extinguish the right. The 
High Court of Madras^ has held, distinguishing the Bombay decision, that an order of 
abatement operates as a judgment in favour of the defendant and that if it is not 
vacated by an application under this rule, it is conclusive of the defendant’s rights to 
the property. The High Court of Lahore^ also takes the same view as that of the 
Madras High Court. 

4. Setting aside abatement. — The Court can set aside the abatement of a 
suit if it is moved by an application under sub-rule (2).^ The remedy provided for in 
sub-rule (2) applies where the suit has abated under Rule 3 or Rule 4^ or where it has 
been dismissed under Rule 8.® 

An order setting aside an abatement should be passed only after notice to the 
other side. If it is passed without notice, the other side can raise their objections to 
the order at the hearing of the suit or appeal.^ 

See also the undermentioned caso.^ 


5. Who may apply under this Rule. — If the abatement was under Rule 3, 
the application under this rule may be made by the legal representatives of the 
plaintiff. But a legal representative cannot apply under this rule if he had already 
applied to bo brought on record within time and his application had been dismissed.^ 
If the abatement is under Rule 4, the plaintiff may make the application. If the suit 
has been dismissed under Rule 8, the receiver or assignee in insolvency may apply. 

Where there are more plaintiffs or appellants than one, each one of them can 
make the application.^ 

The reversioners or any one of them can apply to set aside an abatement caused 
by the death of the widow-plaintiff.^ 

The legal representative of a respondent wishing to bring himself on the record 
need not apply to set aside the abatement of the appeal.** 


6. Minor and abatement. — Where an application made on behalf of a 
minor, to bo brought on the record in the place of B, the deceased plaintiff, is 


abates— Bubsoquently A*a son and grandsons 
institute another suit for redemption of the 
same mortgage— The second suit is not barred.) 

(’89) AIR 1989 Lah 680 (581). (Suit by rever- 
sioner to set aside alienation by widow — Its 
abatement does not bar fresh suit by another 
reversioner for same relief.) 

4. (*19) AIR 1919 Mad 579 (578). 

5. (’83) 9 Cal 163 (165). 

6. (’04) 6 Bom L R 688 (689). 

7. (’20) AIR 1920 Mad 580 581). 

8. (’88) AIR 1988 Lah 752 (758). 

Note 4 

85) AIR 1985 Lah 712 (718). 

.17) AIR 1917 P 0 156 (160): 45 Gal 94: 1917 
Pun Re No. 104: 44 Ind App 218 (P 0). 

3. [See (1900) 27 Oal 217 (219). (Bat a person in 
respect of whose property a vesting order was 
made on an application to declare him an insoL 


1. (’8 
2 . (’1 


vent, but the proceedings in insolvency are 
subsequently annulled and he is not declared an 
insolvent, is not an insolvent, so as to make 
R. 8 applicable, and to treat a dismissal for de- 
fault as an order under R. 8 — In such a case the 
suit can be restored under 0. 9 R. 9.)] 

4. (’28) AIR 1928 Mad 1148 (1149). 

[See also (’26) AIR 1926 Lah 422 (422).] 

5. (’86) AIR 1986 Lah 618 (619). (Application by 
A — Another application by B by way of objec- 
tions to A’s application— Latter application dis- 
missed for default and even the appeal which 
gave rise to the proceedings, abating— B cannot 
apply for revival of his application.) 

Note 5 

1. *’21) AIR 1921 Nag 23 (24) : 17 Nag L R 46. 

2. ’26) AIR 1926 Pat 276 (277). 

3. '26) 98 Ind Cas 1068 (1069) (Oudh). 

4. '82) AIR 1982 Mad 527 (527). 


0.22 R.9 
NotM8-6 
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0.22R.9 dismissed and A thereafter makes a second application, it can, in proper cases, be 
Notes 6-8 treated as an application under this rule for setting aside the abatement.^ 


7t Limitation. — Under Article 171 of the Limitation Act, 1908, an appli- 
cation to set aside abatement should be filed within sixty days from the date of the 
abatement.^ If the petitioner was prevented by any sufficient cause from making the 
application within the said period the delay in filing the application may be excused 
under Section 5 of the Limitation Act.^ If no application is made within sixty days 
or within the extended time under Section 5 of the Limitation Act, the abatement 
becomes final and conclusive.^ 

8. ''SufBolent cause.” — An applicant for sotting aside an abatement must 
show that he had sufficient cause for not taking timely steps to continue the snit.^ As 
a matter of practice such cause must be alleged in the petition. It is, however, not 
legally necessary to do so; all that is necessary is that he should satisfy the Court that 
there was sufficient cause.^ The question as to what is sufficient cause depends upon 
the facts and circumstances of each caso.^ The test to be adopted in determining it is 
to see whether the mistake or carelessness was real and unintentional and no damage 
has been done to the other side that cannot be repaired by costs or otherwise, or 
whether the negligence was culpable or the applicant had acted 7nala fide or 
irreparable injury would result to the other side by the granting of the application; in 
the former case the application must be granted;^ in the latter case, it must be dismissed.^ 


Note 6 

1. {‘24) AIR 1924 Bom 416 (417). 

Note 7 

1. (*11) Ind Gas 559^560) : 85 Bom 893. 

(*17) AIR 1917 Lab 821 (822): 1917 Pun Re No. 96. 
(*19) AIR 1019 Cal 294 (296). (And not six months 
after death of plaintiff.) 

2. (’14) AIR 1914 All 94 (95) : 86 All 235. 

(’88) AIR 1988 Lah 856 (858): 14 Lah 543. (It is 
the duty of applicant to explain every day’s delay.) 
(’82) AIR 1932 All 459 (460): 54 All 280. 

(’26) AIR 1926 Cal 175 (176, 176). (When an ap- 
plication is put in to sot aside abatement, a Court 
should first investigate if the party was lawfully 
prevented from making the application in time 
and whether in the circumstances he was entitled 
to the benefit of Section 5.) 

(’82) AIR 1982 All 698 (699). 

(’36) AIR 1986 Sind 169 (17o) : 80 Sind L B 272. 
(Burden lies on person claiming relief under S. 5, 
Limitation Act , to prove sufficient cause for delay.) 
(’89) AIR 1989 Lah 439 (445) : ILR (1989) Lah 
488. (Applications for extension of time under 
S. 6 should be more liberally construed in favour 
of minors than other litigants.) 

(’85) AIR 1985 Lah 712 (713). 

(’88) AIR 1988 Bom 6 (9) : ILR (1988) Bom 64. 
[See (*85) AIR 1985 Lah 448 (444). (Punjab 
Alienation of Land Act (1900), 8. 21 A — Appli- 
cation under S. 21A filed within time but legal 
representative of one of parties not brought on 
record — Provisions of G. P. G. apply and time 
can be extended under S. 5, Limitation Act.) 
[See also (’20) AIR 1020 All 284 (285): 42 All 540.] 

3. (’22) AIR 1922 Lah 80 (80). 

(’26) AIR 1926 Lah 284 (285): 7 Lah 78. 

(’28) AIR 1928 Lah 470 (471). 

[See also (’25) AIR 1925 Bom 122 (128) : 49 


Bom 118.] 

Note 8 

1. (’16) AIR’ 1916 Cal 285 (285, 286). 

(’22) AIR 1922 Cal 885 (886, 887) : 49 Cal 62. 

’22) AIR 1922 Cal 408 (409) : 49 Gal 524. 

’28) AIR 1923 Lah 280 (231). 

’26) AIR 1926 Lah 284 (235) : 7 Lah 78. 

,’17) AIR 1917 Lah 10 (11) : 88 Ind Cas 7 (8) ; 
1916 Pun Re No. 118. 

(’15) AIR 1915 Mad 182 (138). 

(’25) AIR 1925 Mad 494 (496). (Where no expla- 
nation is furnished for the delay of over six 
months in taking proceedings to set aside an 
abatement of suit an order excusing such delay 
is without jurisdiction.) 

2. (’28) AIR 1928 Lah 746 (747). 

3. (’18) AIR 1918 Oudh 804 (805): 21 Oudh Cas 68. 
(’26) AIR 1926 Lah 187 (188). 

(’26) 97 Ind Cas 142 (142) (Lah). 

(’89) AIR 1989 Pat 628 (624). 

[See also (’28) AIR 1928 Lah 280 (282). 

(’34) AIR 1984 Lah 984 (934). (Plaintiff and de- 
fendant living fifteen miles apart and related by 
marriage-plaintiff dying after decision of suit 
— Defendants-appellants not bringing legal re- 
presentative on record — Abatement of appeal — 
Abatement cannot be set aside on ground of want 
of knowledge of plaintiff’s death on part of d^n- 
dant.)] 

4. (’27) AIR 1927 Pat 410 (410). (Appellant act- 
ing diligently — Delay excused.) 

(’88) AIR 1988 Lah 765 (766). 

(’88) AIR 1988 Sind 86 (87) : 26 Sind L R 81. 
(Plaintiff Hindu alert in making inquiries— De- 
fendants Mahomedans living at several places— 
Delay was excused and abatement was set aside.) 
[See (’20) AIR 1920 Lah 508 (509).] 

5. (’28) AIR 1928 Mad 4Q4 (406). 
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Id the following instances the abatement was set aside under this rule on the ground 
of sufficient cause — 

(1) Where, by virtue of an order of the Court, the petitioner bona fide believed 
that no separate application was necessary to implead the legal representatives." 

(2) Where the legal representatives of a deceased appellant bona fide believed 
that the co-appellants were prosecuting the appeal and challenging the entire 
-decree.^ 

(3) Where the petitioner was a Government servant and had sent the necessary 
papers to the vakil but the papers were received by the latter on the last day of 
limitation after the rising of the Court." 

For other instances, see the undermentioned cases.® 

Can ignorance of law be pleaded as a sufficient cause for the purj^ses of this 
rule? On this (juestion it has been held that while mere ignorance of law without 
anything more, will not constitute ‘‘sufficient cause*' for the purposes of this rulo,^® it 
cannot bo laid down as an inflexible rule that it can never be a sufficient cause for 
excusing the delay.^^ Thus, where the original period of limitation prescribed had been 
shortened by an amending Act and, in ignorance thereof the application was made after 
the expiry of the shorter period, it was hold that there was sufficient cause.^^ 

On the question whether the fact that the applicant under this rule was 
ignorant of the death of the party whose legal representatives had to be brought on the 
record, would constitute a sufficient cause for setting aside an abatement, it has been 
held that if the ignorance is due to carelessness or want of diligence on the part of the 
petitioner it will not constitute a sufficient causo.^® Where, on the other hand, it is not 


6. (’19) AIR 1919 Lah 147 (148) ; 1919 Pun Ro 
No. 20. (Court had made an order allowing the 
parties on record to represent all the persons 
interested under 0. 1 R. 8.) 

(’25) AIR 1926 Pat 766 (770) : 4 Pat 448. 

7 . (’09) 2 Ind Cas 412 (413) : 86 Cal 418. 

8. (’28) AIR 1928 All 44 (47, 48) : 46 All 66. 

9 . (*36) AIR 1936 Lah 710 (711), (Delay in ap- 
plying for substitution — Number of parties very 
large and appeal remaining pending for a long 
time — No negligence in applying — Held that in 
the peculiar circumstances of the case delay 
should be condoned.) 

(’39) 43 Cal W N 1148(1146). (Doubtful construc- 
tion of Act and ignorance of new amendment — 
Held, there was sufficient cause.) 

(’88) AIR 1988 Horn 408 (410) : ILR (1988) Bom 
704. (Discretion to be judicially exercised— Dis- 
cretion exercised after considering all facts and 
' circumstances will not bo interfered with by Ap- 
pellate Court — Words ’’sufficient cause” in S. 5, 
Limitation Act, to be liberally construed — Death 
of opponent in Native State or foreign place — 
Difficulties in tracing legal representatives — 
Reasonable delay should be condoned : Per B. J. 
Wadia, J.) 

10 . (’89) 11 All 408 (414. 415). 

(’83) AIR 1983 Lah 866 (868): 14 Lah 648. (Mere 
ignorance of law that an application is neces- 
sary.) 

(’84) 147 Ind Cas 1187 (1188) (Lah). 

('20) AIR 1920 Lah 174 (174). 

(’86) 1885 Pun Be No. 89. page 73. 

(’12) 16 Ind Oas 706 (709) (Lah). 


(’14) AIR 1914 Lah 128 (124) : 1915 Pun Re 
No. 41. 

(’16) AIR 1916 Lah 366 (867, 868) : 1916 PunRo 
No. 3. 

(’15) AIR 1915 Lah 384 (336). (A careless mistake 
of law held to be no sufficient cause.) 

(’29) AIR 1929 Nag 74 (76). 

(1900) 3 Oudh Cas 13 (17). 

11. (’86) 1886 Pun Re No. 81. page 170. 

(’89) 1889 Pun Re. No. 48. page 148. 

[See also (’89) 43 Cal W N 1148 (1145). 

(’38) AIR 1938 Bom 408 (410) : I L R (1938) Bom 
704. (Ignorance of law of a Native State or 
foreign placo (where deceased was domiciled) 
according to the law of which the legal repre- 
sentatives have to be brought on record may bo 
sufficient cause.) 

12 . (’23) AIR 1923 Bom 40 (40). 

(’28) AIR 1923 Lah 475 (475). 

(’21) AIR 1921 Mad 650 (651). 

13 . (’24) AIR 1924 Lah 461 (461. 462). 

(’88) AIR 1988 Lah 856 (858) : 14 Lah 543. 

(’33) AIR 1933 Lah 666 (557). (Death of respon- 
dent in appeal— Appellant, municipal commit- 
tee. not impleading legal representative within 
time — Time cannot be extended under S. 5 in 
absence of good ground.) 

(’26) AIR 1926 Lah 137 (188). 

(’14) AIR 1914 Oudh 411 (411). 

(’22) AIR 1922 Lah 61 (61). 

(’22) AIR 1922 Cal 835 (336, 387) ; 49 Cal 62. 
(’18) AIR 1918 Oudh 804 (806) : 21 Oudh Cas 68. 
(’26) AIR 1925 Oudh 806 (807). 

(’24) AIR 1924 Pat 126 (127). 


0.22 R.9 
Note 8 
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0.22 B.e 
Notes 


due to any want of reasonable diligence on his part or it is due to events beyond his 
control, it will constitute sufficient cause.^^ Thus, where the ignorance was due to the 
fact that the applicant was herself a pardanashin lady,^^ or that the deceased was a 
pardanashin lady,^® or that the applicant lived far away from the place where the 
deceased lived,^^ the abatement was set aside. It was held in the undermentioned case^^ 
that ignorance on the part of the appellant of the death of the respondent is ‘^sufficient 
cause" within the meaning of this rule and that the appellant is not required to inquire 
from day to day as to whether the respondent is dead or alive. 

The negligence or forgetfulness of an agent specially appointed to look after the 
suit or appeal is not a sufficient cause to set aside an abatement.^^ But the collusion of 
the agent with the opposite side will be a sufficient ground for setting aside the 
abatement.^® Where the applicant gave instructions in time to her vakil to bring on 
record the legal representatives, but owing to a mistake of the vakil in failing to notice 
the change effected in the period prescribed for such an application the application was 
not filed in time, it was held that the delay should be excused.^^ 

The fact that succession to the estate of the deceased is in doubt or is in dispute 
will not be a sufficient cause for not filing an application in time.^^ 

Where an application to add legal representatives is filed after the period of 
limitation has expired, the Court may either first set aside the abatement by getting an 
application filed for the purpose and then substitute the legal representatives,^^ or in 


f’24) AIR 1924 Pat 607 (607). 

(*11) 12 Ind CaB 871 (871) : 1911 Pun Re No. 60. 
(’15) AIR 1915 Lah 898 (898, 899). 

(’15) AIR 1915 Lah 882 (883). 

(’17) AIR 1917 Lah 10(11) : 1916 Pun Re No. 118. 
’80) AIR 1980 All 779 (783) : 52 All 910. 

*28) AIR 1928 Lah 182 (188). (No reason shown 
as to what prevented ascertainment of death— 
Delay not excused.) 

’27) AIR 1927 Mad 707 (707). 

’85) 155 Ind Cas 610 (611) (Lah). 

(’85) AIR 1985 Lah 682 (684). (The fact that the 
appellant is a corporation does not entitle it to 
any special previleges in the matter.) 

[See (’85) AIR 1985 Lah 478 (478). (In this case 
it was held that ignorance of the death of the 
party in question is not 'sufficient cause’— The 
question as to the ignorance being due to care- 
lessness or want of diligence is not adverted to.)] 
[See also (’35) 1935 Oudh W N 871(872), (Ordi- 
narily, ignorance of the death of the opposite 
party is not a sufficient cause— But there may 
bo social circumstances which make the igno- 
rance sufficient cause.)] 

14 . (’19) AIR 1919 Lah 819 (820, 821). 

(’82) AIR 1982 All 459 (460) : 64 All 280. 

(’25 AIR 1926 Pat 128 (124) : 8 Pat 858. 

(’87) AIR 1987 Bom 401 (407): 1 L R (1987) Bom 
602. (Ignorance of death on part of agent of 
plaintii or appellant — Numerous parties in- 
volved in case and more efficient watch not pos- 
sible— There is sufficient cause for setting aside 
abatement.) 

(’88) AIR 1988 Mad 218 (218) : 1 L R (1988) Mad 
276. 

[See also (*87) 1887 Pun Re No. 42, p. 91. 

(’88) AIR 1988 Lah 916 (920). (Application to 
bring on record legal representative filed four 
days beyond limitation — Ap^icantnot know- 


ing date of deceased’s death — Time was ex- 
tended.)] 

15. (’82) AIR 1932 Lah 148 (149). 

[See also (’8'4) AIR 1984 Lah 998 (998).] 

16. (’25) AIR 1925 Pat 162 (164). 

(’24) AIR 1924 Pat 819 (820). 

17. (’28) AIR 1923 Lah 546 (547). 

(’88) AIR 1988 Lah 224 (225). (And where 
means of communication were scarce.) 

(’24) AIR 1924 Lah 429 (429) : 5 Lah 70. 

(’26) 91 Ind Cas 560 (661) (Oudh). 

(’07 1907 Pun Re No. 113, page 622. 

(’18) AIR 1918 Lah 814 (814). 

(’29) AIR 1929 Lah 684 (685). 

[See also (’89) AIR 1939 Pat 628 (624). (Conduct 
of appeal in hands of agent who was neither 
living in the village nor had any touch with 
the village where the deceased respondent 
lived — Abatement set aside.)] 

18. (’88) AIR 1988 Pat 125 (126) : 17 Pat 84. 

19. (’10) 7 Ind Cas 891 (892) (Cal). 

[See also (’87) AIR 1987 Nag 97 (98): I L R 
(1987) Nag 507. (Negligence of pleader is no 
ground for condoning delay though plaintiff 
was minor and next friend was a pardanashin 
lady.)] 

20. (’19) AIB 1919 Cal 166 (167). 

21. (’21) AIB 1921 Mad 660 (661). 

22. (’16) AIB 1916 Oal 286 (286). 

(’16) AIB 1916 Mad 869 (871). 

[Bttt M. (’24) AIB 1924 Oudh 88 (84) ; 26 Oudh 
Obs 244. (But the fact that the legal lepte* 
Bentati.ee were minors who would not have 
obtained execution without obWning . suocee- 
Sion certidoate is sufflolent reason to axetue 
the delay.)] 

23. (’04) 9 Oal W N 869 (870). 
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exceptional cases, even treat the application as one to set aside the abatement and pass 
necessary orders thereon.^ Whete such an application is allowed without objection, the 
time will be deemed to have been extended and the legal representatives to have been 
properly brought on the record.*® Where the lower Court has considered all the 
circumstances and has decided that there is no sufficient cause*® or has extended the 
time for substitutioil,*^ the Appellate Court will not interfere with the decision. 

4 Where an application has been made under this rule within time, a bona fide 
mistake therein can be corrected after the limitation period.*® 

9. Formal order of abatement, if necessary before setting aside 
abatement. — In cases under the old Code it was held that when a formal order of 
abatement had not been passed, the proper procedure on an application to revive the 
suit was to pass first an order of abatement and then an order setting aside the 
abatement.^ 

Under the present Code an abatement takes place automatically without any 
order and such abatement can be set aside on application under this rule even where 
no formal order declaring the abatement has been passed.* See Note 11. 

10. Cause of action in the reYived suit. — When a suit is revived under 
this rule it must be continued on the same cause of action ; no new cause of action 
■can be introduced into it.^ 


11. Substitution without setting aside abatement. Strictly speaking, 
where an abatement has taken place, it should first be set aside before a substitution 
of the legal representative is ordered.^ This rule is strictly applied in the Patna High 
Court.* In Bombay* and Allahabad** a more liberal interpretation is adopted and the 
substitution of the legal representatives without first setting aside the abatement has 
been held to be a mere irregularity which does not vitiate the decision* In a Calcutta 
case® where such substitution was ordered without objection by the other side, it was 


24 . (*24) AIR 1924 Cal 683 (634) : 61 Cal 690. 
<»34) AIR 1934 Lah 815 (315). 

(’83) AIR 1933 Nag 85 (86) : 29 Nag L B 118. 
<’33) AIR 1983 Sind 36 (87) : 26 Sind L R 81. 

25 . AIR 1925 Lah 599 (599). 

26 . (’26) 92 Ind Cas 724 (725) (Mad). 

(’86) AIR 1986 Sind 169 (171) : 30 Sind L R 
242. (Lower Court refusing to condone delay-< 
Appellate Court will interfere only when discre- 
tion not exercised judicially or is exercised 
arbitrarily.) 

27 . (’24) AIR 1924 Lah 389 (342). 

<’85)AIR 1985 Lah 712 (718). (Discretion is 
, open to interference by Appellate Court only if 
it has been exercised in a perverse or an unjudi- 
cial manner.) 

(’38) AIR 1988 Bom 408 (410) : I L R (1988) 
Bom 704. 

28 . (’27) AIR 1927 Oudh 170 (172). 

Note 9 

1. (’85) 9 Bom 276 (279). 

(’04) 9 Cal W N 869 (870). 

2 . (’26) AIB 1926 All 217 (220): 48 All 834 (FB). 
(’30) AIB 1980 All 879 (880). (aIB 1922 All 209, 

Dissented.) 

<’24) AIR 1924 Bom 416 (417). (If no formalorder 
application for substitutipn may, in suitable 
oases, be taken as one to set aside abatement.) 


(’27) AIB 1927 Lah 865 (865). (One of the defen- 
dants in a suit died and his legal representatives 
were not brought on the record in time — The 
Court passed an order that the suit abated as 
against him and also decided at the same time 
that this partial abatement resulted in the total 
abatement of the suit — Held, that though 
that portion of the order which decided that the 
suit had abated in toto may bo a decree, the 
order declaring the partiiil abatement wa.s one 
which could bo set aside on an application 
under 0. 22 R. 9.) 

’89) AIR 1939 Lah 572 (577). 

’37) AIR 1937 Bom 401 (406) : I L R (1937) 
Bom 602. 

[But see (’22) AIR 1922 All 209 (210) : 44 All 459.] 

Note 10 

I. (*94) 21 Cal 997 (1004, 1005) : 21 Ind App 
168 (PC). 

(’95) 22 Gal 92 (98). 

Note 11 

1 . (’16) AIR 1916 Cal 690 (690). 

2. (*28) AIR 1928 Pat 417 (418) : 2 Pat 166. 

(’36) AIR 1986 Pat 266 (266). 

3. (’22) AIB 1922 Bom 449 (449) : 47 Bom 92. 
(’27) AIR 1927 Bom 156 (166, 167). 

4 . (’82) AIR 1982 All 698 (699). 

5 . (’24) AIR 1924 Cal 688 (684) : 51 Cal 690. 


0.22 B.9 
Notes 8-11 
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0« 82 Rt 9 held that the decision could not, in an appeal from the final order, be objected to on 
Notes 11-11 that ground. 

An application for substitution may, in substance, be treated as an application 
to set aside the abatement.® This, however, should not be done when the merits of 
the case are against the petitioner.^ 

12. Remand. — Whore an Appellate Court finds that there was an abatement 
in the lower Court) it should not proceed to set aside the abatement but should remand 
the case for disposal under this rule.^ 

Where an Appellate Court finds that the lower Court’s refusal to set aside 
abatement is wrong and remands the application for re-hearing, the remand is not a 
final order.^ 


13. Appeal. — No appeal lies from an order setting aside an abatement.^ As 
to whether an order setting aside abatement affects the decision on the merits within 
the meaning of Section 105, see Note 6 to Section 105, ante. Under the Code of 1877 
no appeal was allowed even from an order refusing to set aside an abatement. But under 
the Code of 1882 as well as the present Code an appeal is allowed from such an order.® 
But no such appeal will lie when there has been no application to tho Court to set 
aside the abatement.® It has been held by the Calcutta High Court^ that an order 
refusing to set aside an abatement of an appeal cannot be appealed against. But the 
contrary view has been held by the Patna High Court.® Bee also Note 14. 


14. Letters Patent Appeal. — The Allahabad^ and Calcutta® High Courts 
have held that an order of a single Judge declining to set aside or setting aside an 
abatement in an appeal is a **judgment” within the meaning of Clause 10 of the Letters- 
Patent (Allahabad) and Clause 15 of the Letters Patent (Calcutta) and that therefore 
a Letters Patent appeal is competent from such an order. But the Bombay High Court®' 
has held that an order setting aside an abatement under this rule is not a "judgment" 
within the meaning of Clause 15 of the Letters Patent and that no appeal lies from, 
such an order. 


An order setting aside an abatement passed by a Division Bench of the High 
Court cannot, according to the Madras High Court, be set aside by another Bench of 
the High Court. Tho remedy is by way of review.® 

to revision.) 

(’38) AIR 1938 Bom 408 (409): I L B (1938) Bom 
704. 


6. (’20) AIR 1920 All 284 (285) ; 42 All 540. 

(’24) AIR 1924 Lah 424 (424). 

(’28) AIR 1928 Lah 746 (747). 

(’37) AIR 1937 Lah 455 (457). 

7. (’24) AIR 1924 Mad 713 (714). 

(>30) AIR 1930 Cal 422 (424) : 57 Gal 148. 

Note 12 

1. (’25) AIR 1925 Bom 290 (291). 

2. (>25) AIR 1925 All 268 (263, 264): 47 All 385. 

Note 13 

1. (’17) AIR 1917 All 484 (435). 

(’25) AIR 1925 Cal 478 (474) : 52 Cal 472. (An 
order setting aside an abatement cannot be 
questioned in an appeal from the decree.) 

(’24) AIR 1924 Mad 713 (715). (An order setUng 
aside abatement passed without jurisdiction is 
liable to revision.) 

(’26) AIR 1926 Cal 444 (445). (Order setting aside 
abatement without considering the limitation 
for making application for setting aside is liable 


2. (’84) AIR 1934 Lah 815 (315). (Application 
to bring on record legal representative of deceased 
party after expiry of time is application to set 
aside abatement— Order refusing to set aside 
abatement is appealable.) 

(’24) AIR 1924 Lah 424 (424). 

(’25) AIR 1926 Lah 456 (456, 457). 

3. (’12) 18 Ind Cas 968 (963) : (1911) Pun ReNo; 
95. 

4. (’29) AIR 1929 Cal 582 (638). 

5. (’38) AIR 1938 Pat 125(126): 17 Pat 84. (AIR - 
1925 Pat 162, Followed.) 

(’89) AIR 1989 Pat 628 (624). 

Note 14 

1. (’28) AIR 1923 All 44 (46) : 46 All 66. 

2. (’22) AIR 1922 Cal 885 (887): 49 Cal 62. 

3. (’88) AIR 1988 Bom 408 (409) : I L R (1988)^ 
Bom 704. 

4. (’16) AIR 1916 Mad 18Q (181). 
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15t Revision. — Generally speaking no revision lies from an order under this 
rule.^ But where the order is passed without jurisdiction^ or without adverting to the 
bar of limitation involved, * a revision will lie. 


Procedure in case of 
assitfnment before final 
order in suit. 


R. 10 . [S' 3*^2.] ("Ij In other cases of an assignment,* 
creation* or devolution* of any interest® during 
the pendency of a suit,^® the suit may, by leave 
of the Court,*® be continued by* or against the 
person to or upon whom such interest has come dr devolved. 

(2) The attachment of a decree pending an appeal therefrom 
shall be deemed to be an interest entitling’the person who procured 
such attachment to the benefit of sub-rule (1). 

[1877, S. 372. See S. 146.] 

Synopsis 


1. Legislative changes. 

2. Scope and applicability of the Rule. 

3. Other cases of assignment, creation or 

devolution of interest pending suit. 

4. Assignment of interest. 

5. **lnterest.’* 

5a. ** Attachment of decree.*’ 

6. Trial Court can bring aaignee on 

record pending an appeal. 

7. Transfer of decree. 


13. **During the pendency of a suit.” 

14. Application under this Rule, when to be 

made. 

15. Execution proceedings. 

15a. Sub-rule (2). See Note 5a. 

16. Laches. 

17. No new suit. 

18. ”By leave of the Court.” 

19. Effect of adding new parties under this 

Rule. 


8. Creation of interest. 

9. Devolution of interest. 

10. Insolvency of defendant. 

11. Representative suits. See Note 9. 

12. Annulment of order of adjudication. 


19a. Suit against municipality. See Note 4a to 
Rule 4. 

20. Appeal. 

21* Letters Patent Appeal. 

22. Limitation. 


Other Topics ( miscellaneous) 

No application — KlTect of* See Notes 2, 9 and 14. 
Sub-rule (2). See Note 8. 

Personal actions. See Notes 9 and 10. 


1. Legislative changes. — 

1. The words “given either with the consent of all parties or after service of 

notice in writing upon them and hearing their objections, if any,*’ which 
occurred in the old Section have been omitted. 

2. The words “or devolved” in the present sub-rule (1) are new. 

3. The words “either in addition to or in substitution for the person fronoi 

whom it has passed, as the case may be” which occurred in the old Section 
have been omitted. 


4. Bub-rule (2) is new. 

2. Scope and applloabillty of the Rule. — The rule is an enabling one.^ It is 
based on the principle that the trial of a suit cannot be arrested merely by reason of a 


Note 15 2. (’24) AIR 1924 Mad 713 (715). 

1. (14) AIR 1914 Mad 116 (116). 3. (’26) AIR 1926 Gal 444 (446). 

(’88) AIR 1988 Nag 85 (87) : 29 Nag L R 118. Order 22 Rule 10 — Note 2 

(’21) 68 Ind Gas 280 (280) (All). 1. (’05) 28 Mad 157 (160). 

(’88) AIR 1988 Pat 27 (28). (’85) AIR 1985 Pat 488 (489) : 15 Pat 64. 


0.22R.S 
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devolution of the interest of a party in the subject-matter of the suit : that the person 
acquiring the interest may continue the suit with the leave of the Court : but that if 
he does not choose to do so the suit may be continued with the original party and the 
person acquiring the interest will be bound by, or can have the benefit of, the decree as 
the case may be.^ 

The rule applies to appeals in cases where* the devolution 'takes place pending 
appeal.^ Similarly,, the rule also applies to second appeals.^ It applies equally to oases 
of devolution of the interest of the plaintiff or of the defendant^ and to the case of 
appellants as well as to that of respondents." 


In order that this rule may apply : 


(1) There must be an assignment, creation or devolution of an interest in the 
subject-matter of the suit.^ 

(2) Such assignment, creation or devolution of interest must be by, or from, a 
party to the suit and not a stranger." Thus, an assignee from the heir of a deceased 
plaintiff who was himself not brought on the record, cannot apply under this rule." 

(3) The person to whom the assignment, creation or devolution of interest takes 
place must be arrayed on the same side in the suit as the person from whom it has 
passed.^" 

The rule is a residuary one governing cases which are not provided for by the 
previous rules of the Order, so that if any of these other rules apply to the facts of a 
particular case, the effect of that rule cannot be got rid of by a resort to this rule.^" 
Where, however, there are two devolutions, viz., one by the death of a party (coming 
under Rules 3 and 4) and the other by a transfer of his interest (prior to his death) > 
the transferee has the right to be impleaded under this rule and the death of the 
plaintiff cannot take away the right.^" 


2. (’15) AIR 1915 Gal 108 (105). 

(*88) AIR 1988 Gal 481 (485). 

(’36) AIR 1936 Pat 420 (422) : 15 Pat 607. 

(’85) AIR 1985 Pat 488 (489) : 15 Pat 64. 

(’87) AIR 1937 Mad 915 (917). (Order 22 Rule 10 
is only a pormissive rule and does not impose a 
disability upon a person already on the record — 
Appeal by original party is competent.) 

(’21) AIR 1921 Cal 422 (423). 

[Sfie (’39) AIR 1989 P G 170 (178) : I L R 1939 
Bom 503: I L R (1989) Kar 295 : 66 Ind App 
210 (P G). (Party assigning wholeof his interest 
pendente Though he cannot ask for judg- 
ment in respect of that interest his assignee can.)] 

3. (’96) 18 All 286 (287). 

(’84) AIR 1934 All 442 (444). (Assignment during 
pendency of suit— Appellate Court has no juris- 
diction to implead assignee as party under this 
rule.) 

(1900) 22 All 281 (282, 288). 

( 85) 9 Bom 151 (166, 167). 

4 . (’88) AIR 1988 Mad 757 (768). 

5 . (’16 AIR 1915 Oal 771 (772). 

6. (’96 18 All 285 (287). 

7. (*30) AIR 1930 Cal 113 (126, 127) ; 67 Cal 170. 
(’17) AIR 1917 Pat 181 (188) : 2 Pat L Jour 199. 
(’80) AIR 1980 Pat 145 (146) : 8 Pat 900. 

a. (’16) AIR 1916 Mad 523 (524) : 89 Mad 488. 
(A widow of the deceased testator cannot apply 
to be brought on record as the “legal represen- 
tative** on the death of the executors who 


instituted the suit.) 

(’25) AIR 1926 Mad 487 (488). 

[See (’36) AIR 1986 Lah652 (656): I LR (1987) 
Lah 525.] 

9 . (’25) AIR 1925 Mad 1166 (1166). 

(’86) AIR 1936 Pat 123 (125): 16 Pat 82. (‘Party* 
means party on record.) 

[See also (’86) AIR 1986 Lah 83 (84). (Insol- 
vency of plaintiff during pendency of suit — 
Official Receiver not brought on record — As- 
signee from Official Receiver cannot continue 
suit under this rule.)] 

10 . (’88) 5 All 209 (212). 

11 . (’26) AIR 1926 Lah 181 (182). 

(’86) AIR 1986 Lah 652 (656): ILR (1937) Lah 626. 

12 . (’28) AIR 1928 Mad 287 (287) : 45 Mad 872. 
(’25) AIR 1926 Mad 1166 (1167). 

(’27) AIR 1927 All 272 (272) : 49 All 810. 

(’84) AIR 1984 Lah 190 (190). (Transfer by de- 
fendant during pendency of suit to plaintiff’s 
knowledge — Transferee not made defendant— 
Appeal against defendant abating for not bring- 
ing his legal representative on record— Transferee 
cannot be brought on record at that stage.) 

[See also (’88) AIR 1988 Sind 871 (878). (Devo- 
lution of interest by death — Rule has no appli- 
cation.) 

13 . (’26) AIR 1926 Gal 467 (468). (The two de- 
volutions are distinct — "Ti^re this is so the 
predominant right under one devolution cannot 
be defeated by &e right under the other.) 
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It should be noted that there is no abatement under this rule.^^ The rule 
contemplates the substitution of a new party and not the addition of a new party.^^ 
See also the undermentioned case.^^ 

8. Other oases of assignment, oreation or devolntion of interest pending 
suit. — As has already been seen in Note 2, this rule provides for all cases not falling 
within the scope of the previous rules of the Order, such as Rules 2, 3, 4, 7 and 8.^ The 
words “other cases,** etc. mean cases other than those specifically provided for in the 
preceding rules.^ Those words were in the undermentioned case* held to indicate that 
the rule did not apply to a case of death. But such a restricted interpretation does not 
appear to be warranted by the rule. It would seem to apply even to cases of death if 
such cases do not fall within the provisions of Rules 3 or 4 ante,^ 

As illustrations of **other cases of assignment, creation or devolution of interest** 
falling within this rule may bo mentioned cases of transfer inter vivos^ or cases where 
a mortgagee party in a suit releases the property to the mortgagor.® Where a suit 
is instituted against a widow for recovery of debt due by her husband and, pending the 
suit she gives birth to a posthumous son, the son can be brought on the record under 
the principle of this rule.^ Where a suit was instituted against the G. I. P. Railway 
and pending the suit the line was taken over by the Government, it was held that the 
Government should be made a party under this rule.® But there is no “assignment, 
creation or devolution of interest’* by a company going into Ikjuidation.® 

In Manindra Chandra Nandy v. Bam Kumar^^ the defendant in a suit for 
possession granted a lease of the suit property to another during the pendency of the 
suit. The suit was decreed and it was sought to make the lessee a party to the 
proceedings for the ascertainment of mesne profits. Tho lessee had surrendered the lease 
and did not claim to remain in occupation of the land. The allegation against the lessee 
was that he had removed mica from the land and was liable for damages. It was held 
by the Privy Council in the above circumstances that the lessee could not be proceeded 
against in tho same suit and be made a party to the proceedings for the ascertainment 
of mesne profits. Tho reason given was that there was no assignment, creation or 
devolution of interest within the meaning of this rule. Their Lordships observed as 
follows in the course of their judgment : “ The order (Order 22) contemplates cases of 
devolution of interest from some original party to the suit, whether plaintiff or 
defendant, upon some one else. The more ordinary cases are death, marriage, 
insolvency, and then come the general provisions of Rule 10 for all other cases. But 
they are all cases of devolution. There is, it should be noted in this rule, a significant 
change of language from that used in the earlier Code, where it is stated in Section 372 
as follows : 'In other cases of assignment, creation or devolution of any interest pending 


14 . (’29) AIR 1929 All 444 (446). 

15. (’88) 42 Oal WN 1188 (1186). (Application to 
add a party — This rule does not apply.) 

16. (’88) 42 Gal W N 1188 (1186). (Tho langu- 
age of 0. 22 R. 10, is wholly inapplicable to 
a case where some one is seeking to come into 
tho proceedings in order to put forward a claim 
adverse to that of the original parties in the 
proceedings.) 

Notes 

1. (’06) 80 Bom 260 (268). 

2. (’06) 9 Gal W N 171 (178). 

(’36) AIR 1086 Lah 88 (84). . 

3. (’92) 16 Bom 27 (28). 


4 . (’05) 9 Oal W N 171 (173). 

5. (’21) AIR 1921 Mad 599 (603) : 44 Mad 919 (FB). 
(’27) AIR 1927 Lah 601 (604). (Where owing to 

an arrangement in the form of a sale or partition 
the interest of the deceased respondent vested in 
the surviving respondent the appeal may by leave 
of Court continue against the surviving respon- 
dent.) 

6 . (’80) AIR 1930 Pat 145 (146) : 8 Pat 900. 

7 . (’26) AIR 1926 All 286 (286). 

8. (’26) AIR 1926 All 585 (586). 

9. (’26) AIR 1926 Nag 303 (803). 

10. (’22) AIR 1922 P C 304 (307) : 1 Pat 681 : 49 
IndApp220 (PO). (Reversing AIR 1916 Pat 118.) 


0.22B.10 
NotM 2’*8 
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Oi22 RtlO the suit, the suit may, ^rith the leave of the Gourt, given either ^ith the consent of all 
Hotes 8*5 parties or after service of notice in vnriting upon them, and hearing their objections, 
if any, be continued by or against the person to whom such interest has come, either 
in addition to or in substitution for the person from whom it has passed, as the case 
may require.’ The words *in addition to’ in the earlier Code have disappeared. But 
the matter docs not rest upon this change. The liability, if any, of the appellant (the 
lessee) to pay damages for the removal of the mica is not a liability which has devolved 
to him from the defendant Baja. They wore both liable, if liable at all, as trespassera 
and a case, if any, against the appellant (lessee) must rest upon his action and the 
direct relation established thereby between him and the plaintiffs.” 

So, it was held in Bameshwar v. ML Oanpati^^ that the "interest” referred ta 
in Buie 10 is the interest of a person who was a party to the 8uit,''and it is the transfer 
of the interest of such a person to the applicant that entitles him to continue the suit 
under this rule. Hence, it was held that where a suit had been brought by the next 
reversioner challenging an alienation by a Hindu widow and the plaintiff died pending 
the suit, the sister of the last male holder who had been brought into the line of heirs 
as a result of Act II of 1929 during the pendency of the suit could not claim to continue 
the suit under this rule because, it could not be said that the interest of the plaintiff 
had been transferred to her by the above Act. 

The words ” has come or devolved” connote an interest in prcBsenti, A person 
who has a merely contingent interest cannot come in under this rule.^^ 

^ See also Note 2 above. 

i. Assignment of interest* — As pointed in Note 3 above, a transfer inter 
vivos, such as a sale,^ or any other kind of transfer will come within the rule. It is also 
not necessary that such transfer should be direct.^ 

5* Interest*’’ — A right to maintain a suit,^ the right to recover mesne profits 
given by a decree^ and the rights and interests of a patnidar^ are ^'interests" within the 
meaning of the rule. But the interest must be an interest in the subjecLmatter of the 
Buit^ or one which is vitally affected by the suit.^ For instances where the rule was 


11. (’86) AIB 1986 Lah 652 (656) : I L B (1987) 
Lah 525. 

12. (*87) AIB 1987 Mad 200 (207). 

Note 4 

1. (*24) AIB 1924 Mad 648 (648). 

(’02)5 0udh Gas 91 (92). 

('84) 8 Bom 828 (884, 885). (A mortgagee whose 
security was created prior to the suit and who 
made a further advance on the same security 
after the institution of the suit and agreed to 
buy the property after the termination of the 
suit was allowed to continue the defence when 
the mortgagor expressed his intention of aban- 
doning it.) 

2. (’18) 20 Ind Gas 685 (688) (Cal). 

(’22) AIB 1922 Oudh 289 (290) : 25 Oudh Oas 819. 
(Deed of gift by pre-emptorof his property which 
gave him right to pre-empt along with the right 
to continue the pending suit for pre-emptipn 
creates an assignment within the meaning of 
the rule.) 


Notes 

1. (’28) AIB 1928 Mad 246 (248). 

2. (’16) AIB 1916 Fat 10 (11): 1 Pat L Jour 427.. 

3. (’69) 12 Suth W B 122 (128). 

4. (’08) 81 Mad 464 (466). (Transfer of assets and 
liabilities by one company to another — Money- 
decree obtained against former cannot bo executed 
against latter as there is no transfer of any 
interest in the subject-matter of the suit— 80 Oal 
961, Followed.) 

(’87) AIB 1987 Mad 200 (207). (’Interest’ means 
interest in the subject-matter of the litigation.) 

(’86) AIB 1986 Sind 166 (168) : 80 Sind L B 170. 
(Decree for money against legal representatives 
of deceased debtor — Execution sought against 
estate of deceased — Posthumous son bc^ to 
deceased after decree — There is no devolution of 
any interest in the subject-matter of the suit or 
decree on the posthumous son.) 

5. (’18) AIB 1918 Pat 606 (606). (Addition of 
parties is in the discretion of the Court.) 
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held not to apply on this ground, see the undermentioned cases.® The word “interest" 
includes also a portion of the interest.^ 

A, the plaintiff in a suit, transferred his rights in the subject-matter of the suit 
by means of a sale deed in favour of J3, whereupon B was added as a co-plaintiff to the 
suit. Then, B executed a deed in favour of C, his father, alleging that the sale deed by 
A was executed in his name only benami for his father and that even assuming that he 
had any rights under it, he relinquished them in favour of his father. It was held that 
the latter deed did not constitute any assignment, creation or devolution of any interest 
within the meaning of this rule.® 

5a. Attachment of decree. — The mere attachment of a decree does not, 
except as provided for by sub-rule (2), amount to assignment, creation or devolution of 
any such interest as is mentioned in sub-rule (1) of this rule.^ 

Sub-rule (2) provides that the attachment of a decree ponding an appeal therefrom 
shall be deemed to be an interest entitling the person who procured such attachment 
to the benefit of sub-rule (1). The benefit indicated in sub-rule (2) is the right to oppose 
or support the pending appeal.* 

See also Note 8 below. 


6. Trial Court can bring assignee on record pending an appeal. — Where 
the suit is pending, the mere fact that an appeal is filed from an interlocutory order 
made in the suit will not deprive the Court of first instance of its jurisdiction to implead 
parties under this rule.^ 

7. Transfer of decree.— This rule does not apply to the transfer of a decree.^ 
See also the undermentioned case.* 


8. Creation of interest. — Under the old Code an attaching creditor of the 
decree ponding appeal therefrom could not claim to be impleaded in the appeal.^ But in 
view of the present sub-rule (2) ho can. However, even under the present rule, a person 
who has attached property has boon held not entitled to be impleaded, in a mortgage 
suit regarding the attached properties.* 


6. (’03) 30 Cal 961 (964). (Whore after a decree 
for money against it a company has assigned all 
its properties with liabilities, the assignee cannot 
be proceeded against as no property in suit has 
been assigned to him.) 

(’95) 22 Cal 259 (265). (In a suit on mere money 
claim the insolvency of defendant creates no 
assignment of interest within the meaning of 
this rule.) 

(’56) AIR 1925 Nag 423 (426). (Suit by widow for 
partition of widow’s estate — The widow dying, 
no devolution of interest in the suit on the 
adopted son.) 

7. (’21) AIR 1921 Mad 699 (600, 603, 605) : 44 
Mad 919 (FB). 

(’38) AIR 1988 Mad 411 (418) : 56 Mad 459. 
(Mortgagee of deceased plaintiff’s share is entitled 
to continue appeal.) 

[But tee (’84) AIR 1984 Mad 485 (488). (Rule 
will ai^ply to assignment of fractional share, 
but will not a^ply to transfer of fractional 
interest such as in the case of a mortgagee.)] 

3. (’86) AIR 1986 Oudh 224 (225). 


Note 5a 

1. (’36) AIR 1936 All 857 (858). 

2. (’38) AIR 1938 Mad 757 (758). 

Note 6 

1. (’23) AIR 1928 Bom .303 (303). 

Note 7 

1. (’86) 39 Cal W N 961 (966). (Assignee of a docroo 
ncMjd not therefore apply under the rule for 
recognition of his assignment. The law applicable 
to such a case is O. 21 R. 16.) 

(’38) AIR 1938 Cal 169 (171) ; ILR (1987) 2 Cal 
207. (Mortgage suit — Assignment after final 
decree — Substitution cannot^ made— Assignee 
can apply for execution under 0. 21 R. 16.) 

2. (’96) 18 All 86 (87). (Decree transferr^ to 
another before appeal — Appellant only making 
original decree-holder respondent and not the 
assignee — In spite of notice of assignment, no 
steps taken to make assignee of decree respon- 
dent for a longtime— Application then to substi- 
tute him as respondent was refused.) 

Note 8 


1 . (’! 
2 . (• 


98) 20 All 88 (89). 

•26) AIR 1926 Nag 67 (68). 


0.22 R. 10 
Notes 5-6 
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An adoption does not create an interest within the meaning of this rule.’ 

It has been held that this rule will apply to a person acquiring the rights of a 
mortgagee on the principle of subrogation.'^ 

9. DeYOlution of interest. — Where a suit is brought by or against a person 
in a representative character and a devolution of the representative interest takes place^ 
the rule that is applicable is not Buie 3 or Buie 4 but Buie 10, whe'ther such devolution 
is by virtue of the death of the person or for any other cause. ^ Thus, it will apply to a 
public trust which is represented at different stages of a suit by different representatives.^ 
When a trustee dies or retires^ or is removed from office^ and another is appointed in 
his place, the estate ^'devolves” on the new trustee within the meaning of this rule. The 
fact that the original trustee was wrongly appointed as trustee will not make any 
difference.® 

The following are illustrations of other cases of such devolution of interest — 

1. One of four uralans of a Malabar devaswam sued for redemption of a kanom. 

The other uralans had been made party defendants. One of three latter died 
pending suit. It was held it was a case of devolution under this rule.® 

2. The manager of an undivided Mitakshara family files a suit as manager of the 

family and dies pending suit. The succeeding manager can come in under 
this rule.^ 

3. The manager of an encumbered estate under the Ghota Nagpur Encumbered 

Estates Act (VI of 1876) files a suit on behalf of the estate. Pending the suit 
the estate is released and restored to the owner. The owner can come in 
under this rule.® 

" 4. A receiver appointed in a suit files a suit on behalf of the estate. Ponding suit 

he is discharged and another receiver is appointed in his place. The latter 
can come in under this rule.® 

6. A suit was instituted claiming a right of pre-emption and for possession of 
property as against the vendor. Pending the suit the vendor's rights devolved 
on another person under another decree. The latter 'person can be impleaded 
as defendant under this rule.^® 

6. When the Court of Wards assumes the management of the estate of a party to 
a suit during the pendency of the suit, there is a devolution of interest within 
the meaning of this rule.^^ 

. In cases of devolution other than by death, it should be noted that if the 
person on whom the estate devolves does not bring himself on record, the decree passed 
in the suit will be binding on him.^® 


3. (’18) AIH 1918 Nag 1 (6) : 15 Nag L B 24. 

4 . (’89) AIR 1939 Nag 216 (216). (Where amort- 
gage is split up each part should be treated as an 
independent mortgage and a person redeeming 
any part in full from the mortgagee decree-holder 
can claim the right of subrogation to that part 
and is entitled under this rule to be substituted 
as decree-holder to the extent of that right.) 

Note 9 

1 . (’82) AIR 1982 Gal 788 (784). 

2 . (’22) AIR 1922 Mad 402 (408) : 46 Mad 70S. 

(’88) AIR 1988 Cal 829 (882) : 60 Cal 794. 

3. ('26) AIR 1926 Mad 640 (641). 

4 . I ’28) AIR 1928 Cal 661 (663). 

5. (’24) AIR 1924 Mad 616 (616). 

6. I ’80 AIR 1980 Mad 881 888) : 68 Mad 790. 

7. (’96) 28 Cal 912 (918). 


8. (’01) 28 Gal 171 (176). 

9 . [See (’21) AIR 1921 Cal 422 (423).] 

10. (’87) 1887 Pun Re No 29, p. 62. 

[See also (’80) AIR 1980 Oudh 61 (62). (Suit for 
rent by person claiming to be zamindar<— 
Another person found to be zamindar under 
decree passed during pendency of the rent suit 
— Latter can continue such suit.)] 

11 . (’86) AIR 1986 Oudh 486 (487). 

[See (’88) AIR 1988 P 0 49(62) : 66Iiid App 57 : 
17 Pat 1 : 82 Sind L R 290 (P C). (Inthisoaae 
the Privy Council observed that it was arguable 
whether Rule 10 will apply to such a case but 
did not express any definite opinion on the 
point.)] 

12 . (’21) AIR 1921 Cal 422 (428). 

(’28) AIR 1928 Mad 246 (948). 



ASSIGNMENT BEFORE DEGREE 


2447 


Where the cause of action is purely a personal one there can be no devolution 0. 22 R. lO* 
of interest. An adoption creates no devolution of interest within the meaning of Notes 2Hi ft. 
this rule.^* 

10. Insolvency of defendant. — The rule applies also to the devolution of 
interest by operation of law. The insolvency of a defendant will cause a devolution of 
his estate on the Official Boceiver or the Official Assignee as the case may be. But the 
question whether, on the adjudication of a defendant pending suit, the receiver in 
insolvency can come in under this rule will depend upon the “interest” involved in the 
suit.^ If it is a suit in personam^ such as for instance a mere money suit, no interest 
devolves on the receiver or assignee and ho cannot come in under this rulo.^ But if it 
is a suit relating to the “estate,” such as a suit to enforce a mortgage, the receiver or 
assignee is entitled to come in and should be impleaded.^ If in such cases the receiver 
or assignee refuses to defend the suit, the insolvent cannot on that ground defend it.* 

If, however, the suit is of such a nature that it can go on without the insolvent 
defendant, the receiver need not be made a party.® 

A person was adjudicated an insolvent during the pendency of a suit for 
maintenance against him. A decree was passed in the suit declaring the maintenance 
as a charge on the property of the defendant. It was held that as this rule was only 
permissive and did not impose any disability on a person already on the record, the 
insolvent could file an appeal against the decree.® 

See also Note 14 to Order 34 Rule 1. 


11. Representative suits. — See Note 9 above. 

12. Annulment of order of adjudioation.— Where, pending a suit instituted 
by the Official Assignee, the adjudication is annulled without any condition, the 
quondam insolvent is entitled to be substituted as plaintiff under this rule.^ 

13. ** During the pendency of a suit.” — The rule does not apply unless 
the assignment, creation or devolution of interest takes place dxmng the pendency of 
the suit Thus, it does not apply if the assignment, creation or devolution of interest 
takes place before the suit is instituted} Where, however, the suit has been instituted, 
it is pending so long as the final decree has not been passed in it ; the rule is thus 
applicable to cases of assignment, creation or devolution of interest, after the 


13, (’84) AIR 1934 PoBh 69 (90). (Official AsBignoo’s 
suit for avoidance of transfer by insolvent — 
Pending suit composition scheme accepted and 
insolvents* properties transferred to a trustee— 
Official Assignee’s right of suit is personal and 
cannot devolve on the insolvent or on the 

• trustee.) 

(*12) 16 Ind Cas 008 (909) : 40 Gal 828. (Suit 
against sole surviving member of committee 
appointed under S. 3 of the Religious Endow- 
ments Act— Death of mem her— Newly appointed 
member of committee not to be substituted— 
Cause of action, purely personal.) 

14. (*18) AIR 1918 Nag 1 (6) : 15 Nag L R 24. 

Note 10 

1. (’02) 26 Mad 406 (418, 421, 428). 

2. (’95) 22 Cal 269 (266). 

(’14) AIR 1914 Sind 114 (114) : 8 Sind L R 825. 

(’88) AIR 1988 Nag 6 (9) : 28 Nag L R 840. 

('02 25 Mad 406 (421). 

(’85) AIR 1985 Rang 489 (445). 


also (’91) 18 Cal 4B (44). (As to the inter- 
pretatiun of this docisiou, see 25 Mad 406.)] 

3. (’27) AIR 1927 P C 108 (109) : 64 Cal 595 : 54 
Ind App 190 (P C). 

(’35) AIR 1935 Lah 316 (317 318). 

4. (’15) AIR 1915 Bom 298 (299) : 39 Bom 568. 

5. (’30) AIR 1930 Cal 388 (390). 

6. (’87) AIR 1937 Mad 916 (917). 

Note 12 

1, (’08) 32 Bom 821 (384). 

Note 13 

1. (’28) AIR 1928 All 120 (123). 

(’10) 7 Ind Cas 481 (482) (Cal). 

(’24) AIR 1924 Mad 646 (649). (Court auction 
held before suit— Sale confirmed pending suit — 
Held sale dates back — So no transfer pending 
suit— R. 10 does not apply.) 

[See (’87) AIR 1987 Sind 47 (48). (Suit instituted 
against a person who was subsequently found 
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0.22 R .10 
Nates 18-li 


14. Applioatlon under this Rule» when to be made. -—The rule provides for 
a continuation of the suit by the assignee or other person on whom the interest has 
devolved. Therefore, on the one hand, an application under the rule can bo made at 
any time when the suit is pending;^ on the other hand, it cannot be made after a final 
decree has been passed.^ 

The fact that the assignee made no application when the suit was pending will 
not, however, debar him from filing an appeal from the decree as a person claiming 
under the party within the meaning of Section 146.* An application under this rule 
may also be made to the Appellate Court during the pendency of an appeal from the 
decree.^ Thus, the assignee of the interest of a party in the subject-matter of a suit 
during the pendency of the suit can come in at the stage of appeal or second appeal and 
apply to continue the same.® A different view has, however, been held by the Oudh 
Chief Court.® 


preliminary and before final decree.^ In fact the Courts which hold that Eules 3 and 1 
do not apply to oaises of death after the preliminary decree, hold that this rule applies 
to such cases.* The assignment of the rights of the plaintiff after a final decree has been 
passed in a mortgage suit although before sale under the decree is not an assignment 
during the “pendency of the suit.**^ 

This rule does not authorize the addition of a party to thb suit after decree® : 
and the rule has been held not to apply to cases of assignment of interest between the 
date of the decree and the date of the filing of the appeal,® though the assignee can be 
joined in the appeal.^ Similarly, where a decree has been amended, the question 
whether the rule is applicable to cases of assignment, etc., of interest during the 
period between the original and the amended decree has been left undecided.® 

See also Note 14 below. 


to be dead — Person in whom property of 
deceased vested can be joined as party under 

0. 1 B. 10--0. 22 R. 10 has no application, the 
person suod being dead before suit.;] 

2. (’01) 28 All 881 (.984 885, 838). 

(’24) AIR 1924 Cal 188 (189). 

(*29) AIR 1929 Nag 142 (144) (P B). 

<*d0) AIR 1930 Nag 212 (218). 

^87) AIR 1987 Lah 616 (616). 

3. (’29) AIR 1929 Nag 142 (144) (FB). (Incisions 
of other High Courts are considered on this point.) 

(’21) AIR 1921 Nag 82 (88, 84) : 17 Nag L R 81. 

4. (’88) AIR 1988 Cal 169 (170) : I L R (1987) 2 
Oal 207. (Assignee can apply for execution of 
decree as a transferee under 0. 21 R. 16.) 

5. (’19) AIR 1919 Mad 756 (766) : 41 Mad 510. 

(’14) AIR 1914 P 0 129 (181) : 42 Cal 72 : 41 Ind 

App 251 (P 0). (It is doubtful whether this rule 
applies after final decree.) 

(’87) AIR 1987 Cal 886 (887). (Mortgage suit — 
Mortgagor declared insolvent after final decree 
— Rule does not apply.) 

(’88) 42 Cal W N 1188 (1185). (R. 10 can only 
apply before final decree or order has been passed 
(Pec Costello, J.).)- 

6. ('86) AIR 1986 Lah 119 (120). (Assignment of 
interest during period intervening between date 
of trial Court decree and filing of appeal — As- 
eignee cannot be joined even by virtue of S. 146.) 
ISesalao (’96)18 All 86 (87).] 


7. (’17) AIR 1917 Oudh 176 (177) ; 20 Oudh Cas 
31. (Under Section 146.) 

8. (’23) AIR 1928 Mad 67 (58). 

Note 14 

1. (’80) AIR 1930 Oal 207 (269). 

(15) AIR 1915 All 88 (88) : 87 All 226. (In suits 
requiring a preliminary and a final decree the 
application can bo made at any time before the 
final decree.) 

(’03) 30 Cal 609 (611). 

(’16) AIR 1916 Pat 10 (11). (Decree directing 
ascertainment of mesne profits— Right to recover 
mesne profits assigned — Proceedings taken to 
ascertain mesne profits are proceedings in suit — 
Assignee should apply to Court for permission 
to sue.) 

2. (’19) AIR 1919 Mad 765 (766) : 41 Mad 510. 
(’26) AIR 1926 Bom 406 (408). 

(’81) AIR 1981 Cal 61 (51) : 57 Gal 1148. 

(’18) AIR 1918 Mad 409 (410). 

(’26) AIR 1926 Mad 244 (245). 

3. (’19) AIR 1919 Mad 756 (766) : 41 Mad 510. 

4. (’24) AIR 1924 Cal 90 (91). 

5. (’88) AIR 1988 Mad 767 (768). (Assignee of 
interest in subject-matter of suit pending suit in 
trial Court — Assignee can apply to continue 
second appeal against the decree in the suit.) 

6. (’86) AIR 1986 Oudh 224 (226). (Assigninent 
pending suit in trial Court— Application by as* 
signee for addition in appeal— Not maintainaibto*) 
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45. Exeoutioil proceedings. — There is a conflict of views on the question 0.22 R.10 
whether the rule applies to execution proceedings. On the one hand, the facts that the Notes ISHiS 
rule relates to assignment before the final order in the suit, that it relates to 
assignments pending suit and that it provides for a continuation of the suitt have been 
relied on for bolding that the rule does not apply to execution proceedings. On the 
other hand, the fact that Buie 12 makes no mention of this rule as one of those not 
applicable to execution has been relied upon for holding that by implication, this rule 
applies to execution proceedings also. The former view has been held by the Allahabad 
HighCourt,^ and the latter view by the Calcutta High Court.^ In Patna the applicability 
of the rule to execution proceedings has been doubted.’ A Full Bench of the Madras 
High Gourt^ held by a majority that the present rule was applicable to execution 
proceedings. But this decision has been explained away in a later case which has 
held the rule inapplicable to execution proceedings.’ 

15a. Sub-rule (2). — See Note 5a above. 

16. Laches. — This rule vests in the Court a discretion in the matter of 
allowing the suit to be continued by or against the assignee ; and the permission may 
be refused on sufficient grounds. Thus, delay or laches will be a ground for refusing 
permission under this rule.^ 

17. No new suit. — So long as no final decree has been passed, the assignee 
can carry on the suit, and cannot in disregard thereof, file a new suit for the same 
relief.^ And where an assignee is added in a pending suit the suit merely continues as 
against him and does not become a new suit.’ 

18. “ By leaYe of the Court.” — An assignee under this rule is not entitled to 
continue the suit as a matter of right. The leave of Court must first be obtained. The 
granting of the leave is, however, discretionary with the Court.' The discretion should 
be exercised judicially.’ Unnecessary delay on the part of the applicant will be a good 
ground for refusing leave under this rule.’ The assignee has the option of either getting 
impleaded or keeping quiet if he considers his interests already protected.^ 


Note 15 

1. (’88) 10 All 97 (106). 

{See aho (’30) AIR 1930 All 604 (604). (Not 
decided.)] 

2. (’ll) 11 Ind Cas 939 (910) : 89 Cal 220. 

[But Me (’32) AIR 1932 Cal 423(426). (Applica- 
bility of rule to execution proceedings doubted.)] 

3. (’21) AIR 1921 Pat 180 (181). 

4. (’21) AIR 1921 Mad 599 (601, 608) ; 44 Mad 
919 (P B). 

5. (’27) AIR 1927 Mad 824 (824). 

Note 16 

1. (’24) AIR 1924 Cal 188 (189), 

(’88) AIR 1988 Cal 696 (699); 60 Cal 940. (Preli- 
minary decree in partition suit — No steps taken 
beyond appointment of commissioner— Applica- 
tion after 68 years to substitute persons as 
defendants in place of deceased defendant and 
' for apwintment of commissioner— Held though 
Court nad discretion prayer should be refused.) 
’25) AIR 1926 Lah 674 (676). 

’18) AIR 1916 P.t 606 (606). 

Note 17 

1. (’79) 6 0.1 726 (781). 


2. (’01) 23 All 331 (335). 

Note 18 

1. (’30) AIR 1980 Cal 388 (390). 

(’84) AIR 1031 Mad 337 (342) : 57 Mad 892. (The 
exercise of the discretion by the lower Court will 
not be easily interfered with in revision.) 

(’28) AIR 1928 Mad 607 (608). 

(’24) AIR 1924 Cal 188 (189, 190). (But theappli- 
cation will as a rule bo allowed to avoid multi- 
plicity of litigation.) 

(’36) AIR 1986 Pat 420(422) : 16 Pat 607. (Leave 
should not bo unreasonably refused.) 

(’36) AIR 1936 Mad 423(423). (If fraud is alleged 
and proved against person applying under R. 10, 
court can refuse application.) 

(’38) 42 Cal W N 1188 (1184). (In exeTcising the 
discretion. Court has to look at the position and 
see what is contemplated and what is likely to 
happen.) 

2. (’86) AIR 1986 Mad 714 (716). 

3. (’86) AIR 1986 Lah 662 (667) : I L R (1937) 
Lah 626. 

(’86) AIR 1986 Mad 714 (716). 

4. (’80) AIR 1980 All 880 (881). 


3CPC. 164. 
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0.2S R.10 The leave should not be given without notice to the party oonoemed.* While 

Hotes itrTIS the admission of assignment by such party is sufficient for giving the leave, it should 
not be refused merely because the assignment is challenged.^ In such cases the Oourt 
should go into the question of the truth or validity of the assignment/ But where, in 
addition to the assignment being disputed, there has been long delay in making the 
application, leave may be refused.® 

19. Effect of addinif new parties under this Rule. — As already pointed 
out (in Note 17 above) the suit only continues against the assignee. He will be 
entitled to continue the further proceedings from that date but is bound by all orders 
passed up to that date.^ Similarly, after the assignee is impleaded, the assignor, though 
on record, will be concluded by all legal and bona fide proceedings taken by or against 
the assignee.® Where a person is allowed to continue an appeal on an application by 
him under this rule and the appeal is dismissed with costs, he is liable for the full 
costs of the respondent in the appeal and not merely for the costs incurred from the 
date of his application under this rule.® 

Generally speaking the assignee will not be allowed to set up a case inconsistent 
with the one set up by his assignor. But, in cases of institutions represented at different 
stages by different representatives, the Court has a discretion to allow amendments 
and new pleas in order to avoid multiplicity of suits.^ 

See also the undermentioned case.® 


19a. Suit agaiuBt municipality. — See Note 4a to Buie 4 ante. 

20. Appeal. — Under the old Code there was a, conflict of opinions regarding 
tha appealability of an order granting or refusing permission under this rule.^ This is 
no longer of any interest as the present 0. 43 B. 1 (1) gives a right of appeal from an 
order granting, as well as from an order refusing, such leave.® In fact an appeal is the 
only remedy of a party aggrieved by such order.® 

Where an order purports to be passed under this rule an appeal will lie, even 
though, on the facts, the order is improper.^ But where the order is not one under 
this rule at all, no appeal will lie.® An application to add a party (as distinct from 


5. (’12) 16 Ind Gas 667 (668, 669) (Gal). 

6. (*16) AIR 1916 Gal 771 (778). 

(’84) AIR 1984 Mad 887 (842) : 67 Mad 892. 

(’19) AIR 1919 Gal 828 (828). 

(*25) AIR 1925 Oudh 148 (148). 

7. (’26) AIR 1926 Gal 178 (174). 

(’84) AIR 1984 Mad 837 (842, 844) : 57 Mad 892. 
(’99) 8 Cal W N 754 (756). 

8. (’25) AIR 1925 Lah 674 (676). 

Note 19 

1. (’20) AIR 1920 Mad 891 (896) : 48 Mad 37. 

2. (’27) AIR 1927 P G 57 (59, 60) : 61 Bom 442 : 
54 Ind App 111 (PG). 

3. (’88) AIR 1988 Mad 411 (418) : 66 Mad 469. 

4. (’22 AIR 1922 Mad 402 (408) : 46 Mad 708. 

5. (’82) AIR 1982 Bom 462 (464). (Sait by 
inamdar against tenants for recoyery of assess- 
ment— Decree for plaintiff— Subsequently third 
party purohasing the land — The yendee inter- 
yen^ in appeal and also filed second ap^l — 
Both dismiMed met^y confirming first Court’s 
decree— No liability on the yendee— Decree can- 
not be executed agunst him.) 

Note 20 

1. (’85) 7 All 681 (687). 


’97) 19 All 142 (143). 

;i900) 22 All 880 (881). 

’02) 24 All 842 (846). 

’02 24 All 682 (587). 

;’99 4 Cal W N 408 (404). 

’Oi l 28 Oal 171 (174). 

’08) 1908 Pan Be No. 67, i 

2. (’81) AIB 1981 Oal 694(596). 

(’88) AIR 1988 Oadh 207 (209) ; 8 Luok 477. 

(’86) AIR 1985 Oudk 486 (487). (Order to con- 

tinue Bait amoants to removal of original plain- 
tiffg— Order cannot be partly appealable and 
partly non-appealable.) 

(’87) AIR 1987 Lah 616 (616). 

[Rm alao (’87) AIR 1987 Mad 200 (206). (Where 
an application under 0. 1 R. 10 ie treated by 
theOonrt as haying been made also under 0.22, 
B. 10 an appeal lies against an order passed on 
the application.)] 

3. (’27) AIR 1927 Oal 844 (844) : 64 Oal 716. 

’27) AIR 1927 Nag 807 (808). 


4. (’21) AIR 1921 Mad 699 (600, 607) : 44 hbd 
919(PB). 

5. (’17) AIB 1917 Oal 6^ (660). 

(’17) AIR 1917 Oal 627 (628). 
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substituting) does not come under this rule and an order allowing or refusing such an 
application is therefore not open to appeal.^ 

No second appeal lies from an order under this rule.^ 

See also the undermentioned case.^ 

21. Letters Patent Appeal. — An order refusing the application of an assignee 
of the plaintiEf under this rule is a ''judgment" within the meaning of Clause 15 of 
the Letters Patent.^ 

22. Limitation. — The right to make an application under this rule is a right 
which accrues from day to day. There is, therefore, no limitation for the application 
which can be made at any time.^ 

Before the insertion of sub-section (2) to Section 22 of the Limitation Act of 
1908, there was a conflict of opinion as to whether the Section applied to parties 
added under this rule. One view was that it did.^ Another view was that it did not.® 
The insertion of sub-section (2) in Section 22 of the Limitation Act now makes it 
clear that that Section does not apply to parties added under this rule. See also the 
undermentioned case.^ 


R. 1 1 . [S. 582. ] In the application of this Order to appeals, 
Application of Order SO far as may be, the word “plaintiff” shall be held 
to appeals. to include an appellant, the word “ defendant” a 

respondent, and the word “suit” an appeal. 

Local Amendment 

CALCUTTA 

Add the following : 

" Provided always that where an Appellate Court has made an order dispensing 
with service of notice of appeal upon legal representatives of any person deceased, 
under 0. 41 B. 14 (3), the appeal shall not be deemed to abate as against such party 
and the decree made on appeal shall be binding on the estate or the interest of such 
party." 


(’24) AIB 1924 Mad 648 (649). 

6. m) 42 Oal W N 1188 (1185). 

7. I *85 AIR 1985 Mad 428 (428). 

8‘. (*86) AIR 1926 Lah 88 (84). (Plaintiff in suit 
declared insolvent during pendency of suit. — 
Official Receiver, in spite of notice, not taking 
steps to continue suit — Assignee from Official 
Receiver cannot come in under this rule as he is 


not an assignee from a party on the record — 
Order refusing the application of the assignee 
from Official Reiver to ^continue suit is there- 
fore not one under this rule but one under R. 8 
and is not appealable.) 


Note 21 

L roi) 24 Mad 252 (254). 

Note 22 

L f 82) 8 Cal 420 (421). 


(’08) 80 Gal 609 (612). 

(’24) AIR 1924 Cal 90 (91). 

(’21) AIR 1921 Nag 32 (33, 34) ; 17 Nag L R 81. 

(’27) AIR 1927 Oudh 166 (168) ; 2 Luck 464. 

(’85) AIR 1935 Lah 316 (317). 

2. (’98) 25 Cal 409 (412). 

(’07) 84 Oal 612 (617, 618) (PB). 

(’10) 6 Ind Gas 115 (116) (Cal). 

3. (’80) 6 Cal 720 (724). 

(’07) 1907 Pun Be No. 8, page 28. 

4 . (’85) AIR 1986 Lah 816 (318). (Suit to enforce 
mortgage— Pending suit mortgagor adjudicated 
insolvent — Suit dismissed— Appeal — Application 
to implead Official Receiver as respondent but 
beyond limitation period — Held he can be 
impleaded under this rule.) 


0.22 R .10 
Notes 20.22 


0.22 B .11 
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0.32 R. 11 
Motel 


Synop^s 


1. Scope of the Rule. 

2. Abatement of appeak in personal actions. 

3. Appeal by several defendants on grounds 

common to all. 

4. Death of one of two representotives suing 

or sued in a representative capacity. See 

Note 24 to 0. 1 B. 8. 


5. Suit under Section 92. 

6. Guardian cases — Abatement of appeaL 

7. Appellate Giurt*s power to declare abate- 

ment of suit. 

8. Appeal in suit for waqf property. 

9. Death during pendency of appeal to the 

Privy Council. 

10. Limitation for application for substitution. 


Other Topics ( miscellaneous) 

Abatement of appeal against deceased party only. See Note 1. 
Application of Order to appeals. See Note 1. 


1. Scope of the Rule. — ^The effect of this rule is to make the provisions of the 
previous rules applicable, as far as may be, to appeals.^ See also Notes under the various 
rules. A decree passed without impleading the legal representatives of a party who has 
died pending appeal is a nullity.^ Further, the result of not impleading in time the 
legal representative of a party who has died pending appeal will be to cause an abatement 
of the appeal so far as that party is concerned.^ The fact that in another independent 
appeal from the same decree the legal representatives have been impleaded will not be 
enough.^ But whore the legal representative has, of his own accord, come on record, 
no further application by the appellant is necessary.^ There will be no abatement when 
the deceased is only a pro forma respondent.® This rule, and consequently the provisions 
the previous rules, do not apply when the devolution of interest takes place before 
the filing of the appeal, i.c., after the decree in the suit and before the appeal is filed.^ 

The rule has been held to be inapplicable to an application under Section 21A 
of the Punjab Alienation of Land Act.® 


Order 22 Rule 11 — Note 1 


1. (’04) 81 Cal 487 (494) : 31 Ind App 71 (P C). 
(’88) AIR 1933 All 388 (889) ; 55 All 509. (Rule 8 
applies.) 

(’34) AIR 1934 All 1011 (1013). (Rule8(l) applies.) 
(’05) 28 Mad 869 (360). 

(’21) 59 Ind Cas 238 (289) (Lah). 

(’26) AIR 1925 Rang 95(96) : 3 Rang 446. (Rule 2 
applies.) 

(’27) AIR 1927 Bom 166 (157). (Rule 8 applies.) 
’66) 3 Bom H 0 R 81 (81). (Do.) 

’21) AIR 1921 Lah 160 (161). (Rule 4 applies.) 
’28) AIR 1928 Pat 250 (262) ; 7 Pat 286. (Do.) 
’ll) 12 Ind Oas 871 (871) ; 1911 Pun Re Mo. 60. 
I ’85) 8 Mad 800 (803). (Rule 5 applies.) 

I ’09) 3 Ind Oas 412 (418) : 86 Cal 418. (Rule 9 
applies.) 

(’85) 9 Bom 161 (167). (Rule 10 applies.) 

(’26) AIR 1926 Lah 829 (880). 

(’86) AIR 1986 Lah 478 (478) : 166 Ind Cas 610 
(611). 

(’84) AIR 1934 All 1029 (1080). ('Right to sue’ 
should be taken to mean right to appeal.) 


2. (’02) 36 Bom 817 (819). 

3. (’03) 36 Bom 906 (806). 

’87) AIR 1697 AU 881 (889), 

;96 AIR1986 0all98(80^. 

;'14) AIR 1914 Mad 708 (709) : 86 Mad 1064. 


(’86) 164 Ind Cas 935(937) (Cal). (Appeals by defen- 
dant and plaintiff against same decree— Subject- 
matter different — Plaintiff-respondent dying 
during pendency — No substitution of heirs — 
Defendant’s ap^l abates.) 

4. (’81) AIR 1981 Mad 277 (277). 

5. (’19) AIR 1919 Mad 1026 (1027). 

[See alto (’84) AIR 1984 Mad 448(452). (Deceased 
a party both to appeal and oross-objeotions — 
Two separate applications to bring on record 
his legal representatives are not necessary in 
respect of the appeal and the oross-objeotions — 
Bringing on record of appeal will be sufficient 
for cross-objections also — The two proceedings 
are not distinct for this purpose.)] 

6. (’01) 33 AU 32 (24). 

I ’83) AIR 1983 Lah 406 (407). 

I ’25) AIR 1936 Lah 651 (65S). 

’26) AIR 1926 Lah 189 (189). 

I ’97) AIR 1927 Lah 779 (779). 

i ’SS) AIR 1986 Cal 689 (640). (Legal rspnsenta. 
tive of pro forma respondent not brought on 
record— Appwl does not abate in toto.) 

(’86) AIR 1^6 Oal 303 (908). 

7. (’96) 18 All 86 (87). 

(’86) AIR 1936 Lah 839 (880). 

(’8l) 8 Mad 886 (388). . . 

i. (’80) AIR 1980 ^h 776 (776) : 11 Lah 706^ 
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The rule has no applioation to appeals pending in Courts which have no 
jurisdiction to entertain them.^ 

After abatement of an appeal, the trial Court has no jurisdiction to go on with 
the proceedings taken in pursuance of an order of the Appellate Court which was 
intended to operate.only during the pendency of the appeal. 

2. Abatement of appeals In personal actions. — As a general rule the right 
to appeal in a personal action does not survive on the death of either party.^ But 
there are certain personal claims like a claim for damages with respect to which a suit 
and an appeal will stand on different footings. So long as such claims renmin uncon- 
verted into a decree as, for instance, where the suit to enforce the claim is dismissed 
and there is an appeal against the dismissal, the appeal will abate on death of the 
party But if the suit has been decreed and the appeal is against the decree, the death 
of either party will not cause abatement of the appeal.^ The principles underlying 
the above have been discussed in Buies 1, 3 and 4, supra. If the suit is decreed in 
the lower Court, but set aside in first appeal and the death takes place pending a 
second appeal, there will be no abatement.^ The reason is that the claim having once 
been converted into a decree, the fact that the decree has been set aside in first appeal 
will not affect the survival of the right. 

3. Appeal by several defendants on grounds common to all. — Where 
the appeal is by several defendants on a ground common to all of them and one of 
them dies and his legal representatives are not impleaded within time, the entire 
appeal can nevertheless proceed as a whole. The reason is that there is an abatement 
only so far as the deceased is concerned. But from the nature of the appeal any one of 
the appellants can get a reversal of the whole decree.^ 

4. Death of one of two representatives suing or sued in a representative 
capacity. — See Note 24 to Order 1 Buie 8. * 

5. Suit under Section 92. — Appeal by surviving plaintiff. See Note 30 to 
Section 92. 


6. Guardian oases— Abatement of appeal. — Where the right to guardian, 
ship is based on a personal preference, the appeal relating to such right will abate on 
the death of the party;^ otherwise it will not.^ 


9. (’86) AIB 1935 All 92 (92, 98). 

10. (’86) AIB 1936 Lab 618 (619). 

Note 2 

1. (’19) AIB 1919 Lab 18 (19) : 1919 Pun Be 
No. 87. 

’88) AIR 1983 Oal 61 (68). 

’82) AIR 1932 Lab 121 (121) : 13 Lab 396. (In- 
aolvenoy petition by creditor against debtor 
dismisiM — Pending appeal against the order 
debtor dies— The appeal abates and proceedings 
cannot be resurrected against representatives oi 
debtor.) 

2. (*18) AIB 1918 Mad 1100 (1101, 1102). 

(’04) 27 Mad 688 (591). 

CIO) 5 Ind Oas 987 (988) (Mad). (The appellant 
cannot sue to sustain the appeal ior costs alone.) 
C20) AIB 1980 Bom 820 (285); 44 Bom 446. (Suit 
for.damagM for breach of contract of marriage— 
Bait dismissed— Appeal by plaintiff — Penang 
appeal, plaintiff dies — Appeal abates— It was 
assumed, however, that the tight of'appeal in 
rei^t of the amount of pocket expenses inourred 


while the contract was in execution could be 
proceeded with.) 

(’87) AIB 1987 Nag 216(217): ILB 1988 Nag 280. 
(The same principle applies to the dismissal of 
the suit in appeal and the second appeal would 
abate on the death of either party.) 

3. (’02) 26 Bom 597 (608). 

(’08) 26 Mad 499 (500). 

(’89) AIB 1939 Nag 256 (258). 

4. (’17) AIB 1917 Upp Bur 14 (15) : 2 Upp But 
Bui 105. 

Note 3 

I. (’08) 25 All 27 (28). 

1 ’98) 22 Bom 718 (721). 

’03) 27 Bom 284 (286). 

’ll) 10 Ind Cas 27 (28) (All). 

’18) AIR 1918 Lah 227(228):1918PunBoNo.84. 
(’88) AIB 1938 Oal 684 (686). 

Net. 6 

1. (’99) 28 Bom 719 (722). 

2. (’17) AIB 1917 Lah 886 (886). 


0.22 R . 11 
Notes 1-6 



o.as R.11 

Notes 7^0 


0.22 R.11A 
(MadiM) 


o.aa R.ia 
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7* Appellate CoiiPt*B power to declare abatement of suit. — When the 
sole plaintiff-respondent dies in appeal and the defendant-appellant claims to be his 
legal representative, it is not the suit but the appeal that abates.^ 

8. Appeal In suit for waqf property. — Certain persons sued in their 
capacity as followers of a shrine for a declaration that certain property was waqf 
property. They succeeded in the suit and there was an appeal against the decree. 
Pending appeal one of the plaintififs-respondents died. It was held that appeal did not 
abate.^ 

9. Death daring pendency of appeal to the Privy Gouncil. — The judgment 
of the Privy Council is an order of the Sovereign. Order 22 of the Code has no 
application to appeals before the Privy Council. Consequently, on the death of a 
party in an appeal pending before the Privy Council, no question of impleading legal 
representatives or of limitation therefor arises^ and the judgment given without 
impleading legal representatives is not, on that ground, a nullity.^ 

10. Limitation for application for snbstitatlon. — Under the old Code 
and the old Limitation Act there was a good deal of controversy as to the Article of 
the Limitation Act applicable to applications for substitution under the Section corres- 
ponding to this rule.^ But this is now of no practical importance as the limitation for 
all applications under this rule is specifically provided for in Articles 176 and 177 of 
the Limitation Act, 1908, under which the application should be filed within ninety 
days of the death of the party. 


Local Amendment 

MADRAS 

After Buie 11, add the following as Buie 11 A : 

“llA. The entry on the record of the name of the representative of a deceased 
appellant or respondent in a matter pending before the High Court in its appellate 
jurisdiction, except in cases under appeal to the King in Council, shall be deemed to be 
a judicial act within the meaning of Section 128 (2) (i) of the Code of Civil 
Procedure and may be performed by the Begistrar, provided that contested applications 
presented out of time shall be posted before a Judge for disposal.” 


AppUcUonofOrdw R. 1 2 . [^ew.] Nothing in rules 3, 4 

to proceedings. and 8 shall apply to proceedings in execution 

of a decree or order. 


Note 7 

1. (’19) AIR 1919 All 865 (856) : 41 AU 288. 

Note 8 

1. (*21) AIR 1991 lAh 890 (891). 

Note 9 

1. (’09) 4 Ind Css 454 (456) (Oel). 

2. (’20) AIR 1990 Pat 89 (91, 92) ; 6 Pat L lout 
814. 

(’89) AIR 1989 Pat 961 (889) : 11 Fat 446. 


Noto 10 

1. See fhe following ceuet ; 

(’88) 10 All 264 (267, 269) (7B). 

(’07) 29 All 586 (686). 

(’66) 10 Bom 668 (665). 

I ’8.5) 11 Oal 694 (696). 

I ’86) 19 Cal 690 (698) (PB). 

I ’07) 84 Cal 1020 (1029, 1098). • 

I ’05) 98 Mad 498 (499). 

(’84) 1884 Pun Be No. 188. page 889. 
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Local Amendments 

ALLAHABAD 

At the end of the rule add the words : 

**or to proceedings in the original Court taken after the passing of the 
preliminary decree .where a final decree also requires to be passed having regard to 
the nature of the suit.'* 

OUDH 

Add the following : 

* or to proceedings in the original Court taken after the passing of the 
preliminary decree where a final decree also requires to be passed having regard to 
the nature of the suit." 



0.28 B.ia 

Note 1 


1. Execution proceedingt. [ 2* AUaliabad amendment. 


1. Execution proceedings. — This rule is new. Under the old Code there was a 
great difference of opinion as to whether the provisions relating to abatement contained 
in the previous rules applied to execution proceedings. In several cases it was held that 
they did not^ and the present rule affirms the view expressed in those cases.^ 


It should be noted that the only provisions specified as not applicable to 
execution proceedings are those contained in Buies 3, 4 and 8 and that, even as to 
these it is only in respect to the abatement of the proceedings that those rules do not 
apply In other words, the rule cannot be interpreted to mean that no substitution 
can be made in execution proceedings^ and the Judicial Committee have specifically 
laid down that such substitution can be made.° On the death, therefore, of a decree- 
holder, pending an execution proceeding, can his legal representative get himself 
substituted and carry on the proceedings, or should he file a separate execution 
application? The Bombay,® Calcutta^ and Nagpur® High Courts have held that he can 
continue the proceedings and that he need not present a separate execution application. 


(*86) 1886 Pun Re No. 108, page 248. 

(’87) 1887 Pun Be No. 42, page 91. 

Order 22 Rule 12 » Note 1 

1 . (’81) 3 All 759 (766). 

(’80) 6 Cal L Rep 108 (111). 

(’84) 6 All 266 (269). 

(*78) 3 Bom 221 (222). 

(’96) 19 Bom 276 (281). 

(’96) 28 Gal 686 (689). 

(’88) 6 Mad 180 (181). 

(’92) 16 Mad 399 (400). 

(’08) 81 Mad 77 (79). 

2. (’82) AIR 1982 Mad 78(82): 66 Mad 862 (FB). 

(’09) 8 Ind Gas 824 (826) (Gal). 

(’29) AIR 1929 Pat 200 (200). (By virtue of 0. 22 
B. 12, nothing in B. 8 applies to proceedings in 
execution of a decree or order and therefore a 
pending execution proceeding does not abate by 
reason of the death of any of the joint decree- 
holders.) 

(’81) AIR 1931 Bom 426 (427). 

(’26) AIR 1926 Cal 967 (968). 

(’81 AIR 1981 Bom 426 (427). 

(’86) AIR 1986 All 27 (28). 

(’82) AIR 1982 Pat 222 (228) : 11 Pat 646. (It is 
not neoessary that in exeoution proceedings, re- 
presentatives of a Jadp;ment-debtor should be 
brought on record within ninety days.) 

(’86) AIR 1^ Bom 466 (467). (On death of judg- 


ment-debtor application for execution does not 
abate.) 

(’38) AIR 1988 Nag . 628 (528). (Abatement does 
not apply to execution proceedings.) 

(’86) AIR 1986 Lah 619(521). (Abatement—0. 22, 
Rr. 3, 4 and 8 are not applicable to execution 
proceedings.) 

(’89) AIR 1939 Sind 234 (286) : I L B (1939) Kar 
609. (Application in execution to bring legal re- 
presentatives of deceased decree-holder on record 
falls under S. 47, and is appealable and 0. 22, 
Rr. 3 and 4 are not applicable.) 

3. (’29) AIR 1929 Pat 200 (200). 

4 . (’82) AIR 1982 Mad 78(76): 56 Mad 852 (FB). 
(’20) AIR 1920 All 171 (172) : 42 All 670. 

(’85) AIR 1985 Pat 117 (118) : 13 Pat 777. 

[See also (’24) AIR 1924 Mad 182 (182) : 47 
Mad 68. (It is desirable to bring them on the 
record.) 

(’24) AIR 1924 Pat 607 (609). (Do.)] 

5 (’28) AIR 1928 P G 162 (164) : 66 Ind App 
227 : 8 Luok 814 (PC). 

6 . (’81) AIR 1081 Bom 428 (428). 

(’88) AIR 1933 Bom 858 (860, 861) : 67- Bom 616. 

7 . (’09) 3 Ind Gas 824 (326, 827) (Gal). 

(*26) AIR 1926 Gal 967 (968). 

8. (*88) AIR 1988 Nag 628 (628). (The heirs need 
not take steps for su^titution under 0. 22 B. 8, 
but may apply to carry on the proceedings or 
may file a ire^ application.) 
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O.SaB.18 

notes 


According to the Madras High Court,” the legal representative can be substituted under 
Section 146 and 0. 21 B. 16 and allovred to continue the application. The High 
Court of Patna'” has also taken the same view as that of the High Court of Madras. 
Thus, there is a consensus of judicial opinion that the deceased decree-holder’s legal 
representative can carry on the execution proceeding started by the decree-holder and 
not file a frmh execution application. Similarly, where a judgment-debtor dies 
during the pendency of an application for execution, a fresh application for execution is 
not necessary for proceeding against the legal representatives of the deceased." Where 
such substitution is allowed there is no fixed time within which the application should 
be made." But such an application for substitution will not be a step-in-aid of 
execution." 


There is a conflict of opinion as to the applicability of this rule to appeals 
against orders in execution. It has been held by the High Courts of Madras," 
Allahabad," Lahore" and Nagpur," by the Chief Court of Oudh'” and by the Sind 
Judicial Commissioner’s Court," that an appeal against an order made in execution 
proceedings is not itself a proceeding in execution of a decree or order, that this 
rule does not apply to appeals against orders made in execution proceedings and that 
such appeals are subject to the same rules in regard to abatement as any other appeals. 
The Calcutta High Court" has also held that where in an appeal relating to the execution 
of a joint decree one of the decree-holders respondents dies and his legal representa- 
tives are not brought on the record within the prescribed period of limitation, the 
appeal cannot proceed against the surviving respondents alone. The High Court of 
I^tna" has, on the other hand, held that this rule applies to such appeals. 

Under the old Code, proceedings for the ascertainment of mesne profits were 
proceedings in execution and therefore this rule applied to such proceedings." Under 
the present Code, however, the position is different See also Note 19 to Buie 3 and 
Note 13 to Bole 10 as to the procedure applicable to cases where a party dies between 
the preliminary and final decrees in a suit. 

An application to set aside a sale is not a proceeding in execution for, after the 
sale and the subsequent deposit of the sale amount the execution is complete. 
Consequently, this rule does not apply to such applications." 

See also the Notes to the respective rules of the Order as to their applicability 
to execution proceedings. 

a. Allahabad amendment. — The amendment of this rule made by the 
High Court of Allahabad has no retrospective effect.' 


9 . (’82) AIR 1982 Mad 78(82): 66 Mad 852 (FB). 
(AIR 1927 Mad 18t, Overruled.) 

10 . (’85) AIR 1986 Fat 117 (118) : 18 Fat 777. 

11. (’86) AIR 1986 Bom 466 (467). 

(’81) AIR 1981 Mad 808 (808, 818). 

12 . (’25) AIR 1926 All 66 (67). 

13 . (’27) AIR 1927 All 166(167): 49 AU 609 (FB). 
(’26) AIR 1926 Cal 967 (968). 

14 . (’82) AIR 1982 Mad 674 (676, 676) : 66 Mad 
1006. 

(’84) AIR 1984 Mad 664 (664). 

(*28) AIR 1928 Mad 772 (778) : 61 Mad 668. 

15. (’88) AIR 1988 AU 888 (889) : 66 AU 609. 
(Rule 8 of this Order therefore applies to appeal 
affainst ocdara in 6 Z 60 utiont) 

(’86) AIR 1906 Lah 1022 (1024): ILR (1987) 
LahSO. . 

[3ee also (’21) AIR 1921 ZAh 2l9 (220).] 


[But see (’28) AIR 1928 Lah 660 (668).] 

17 . (’88) AIR 1988 Nag 602 (608, 606) : I L R 
(1989) Nag 119. (Oissentiiig horn AIR 1926 Nag 
289.) 

18 . (’84) AIR 1984 Oudh 887 (840). 

19 ’ (’88) AIR 1988 Sind 289 (240) : I L R (1989) 
Karl66. 


20. (’19) AIR 1919 Oal 1068 (1068). 

21. (’29) AIR 1929 Fat 666(668): 9 Pat 879(FB). 

22. (’26) AIR 1926 F 0 117 (117) : 4 Fat 607 : 
62 Ind App 188 (P 0). 

(’21) AIR 1921 Pat 186 (186). 

23. (’28) AIR 1928 Pat 29 (29, 80) : 2 Fat 248. 

Note 2 

1. (’86) AIR 1986 AU 180 (181). (Suit ate^ 
after preliminary deoiae — Unjm abatenwitt is 
set aude, final motee oaasot beprsM^evaB if 
amendment is passed Jn mewntifoej ' . 



ORDER XXllI. 

WiTHDBAWAL AND ADJUSTMENT OF SUITB 


R. 1 . [S. 373.] (1) At any time after the institution of a 

Withdrawd of .uit 4 ,, plaintiff may, as against all or any of 

•bMdonm«it of pwt of the defendants, withdraw his suit or abandon 

part of his claim. 


(2) Where the Court is satisfied — 

(a) that a suit must fail by reason of some formal 

defect,^ or 

(b) that there are other sufficient grounds^® for allowing 

the plaintiff to institute a fresh suit for the subject- 
matter of a suit or part of a claim, 
it may, on such terms as it thinks fit,®^ grant the plaintiff permis- 
sion^7 to withdraw from such suit or abandon such part of a claim 
with liberty to institute a fresh suit®® in respect of the subject- 
matter of such suit or such part of a claim. 

(3) Where the plaintiff withdraws from a suit, or abandons 
part of a claim, without the permission®® referred to in sub-rule (2)j 
he shall be liable for such costs as the Court may award and shall 
be precluded from instituting any fresh suit®® in respect of such 
subject-matter®® or such part of the claim. 

(i) Nothing in this rule shall be deemed to authorize the 
Court to permit one of several plaintiffs to withdraw without the 
consent of the others. 


[1877, S. 373; 1859, S. 97. See S. 11, 0. 2 R. 2.] 


1. Legiflative changef • 

'2. S^pe« object and applicability of the 

3. Applicability of Rule to appeab. 

4. Suits in Rent Courts. 

5. Probate proceedings. 

6. Execution proceedings. 

7. Insolvency proceedings. 

8. Application for final decree. 

9. 

10. ** At any time after the institution of a suit.** 

11. Power of appellate Court to allow 

withdrawal of suit. 

12. Withdrawal of suit by pbinliff- 

appellant. 


13. Withdrawal of suit by plaintiff- 
respondent. 

14. Withdrawal of application for execution. 

15. Withdrawal of application for entering 
" up satisfaction of decree. 

16. Withdrawal of application for withdrawal 

of suit. 

17. Withdrawal of suit on behalf of minor. 

18. Withdrawal of suit by pauper pbintiff. 

19. Withdrawal of suit by some o'f several 

plaintiffs. 

19a. Withdrawal of representative suits. 

20. Withdrawal of suit by vakil. 

20a. Withdrawal of suit by benamidar. 


0.28 R .1 
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0.28 B.1 
Notes 1*^ 


2L against all or aaj of thedefendlants.** 

22. Effect of permission. 

23. Withdrawal from suit pending arbi- 

tration. 

24. Withdrawing from suit after suit has 

abated against some of the defen- 
dants. 

25. ‘‘Formal defect.** 

26. “Other sufficient grounds.** 

27. “May grant permission.** 

28. Form of permission. 

29. Dumissal of suit with liberty to bring 

a fresh suit. 

30. Liberty to withdraw two suits in 

order to bring a consolidated suit. 


31. “On such terms as it thinks fit.** 

32. Fresh suit must be between the same 

parties. 

33. Same subject-matter. 

34. Additional relief in fresh suit. 

35. Effect of withdrawal without permisston. 

36. Erroneous order granting permission. 

37. Effect of reversal of order granting per- 

mission. 

38. Power of Court of Small Causes to allow 

withdrawal. 

39. Appeal. 

40. Letters Patent AppeaL 

41. Revision. 


Other Topics ( miscellaneous) 


Abandonment of part of a claim and effect. See 
Notes 11. 13. 19. 21 and 26. 

Gases not allowed to be withdrawn. See Note 10. 

Consent of defendant— Effect on withdrawal with- 
out permission. See Note 36. 

Court-fee. See Note 28. 

Grant of permission and res judioata. See Notes 3 
and 22. 

Grant of permission not open to question in sub- 
sequent suit. See Note 36. 

“Non-suit" in India. See Note 26. 

Notice to other side. See Note 27. 


Permission — Availability to one suit alone. See 
Note 27. 

Permission express or implied. See Note 28. 

Permission outside terms of this rule. See Note 26. 

Withdrawal of appeal in the absence of cross- 
objections. to Note 3. 

Withdrawal of suit after compromise. See Note 10. 

Withdrawal of suit after preliminary decree, when 
defendant objects. See Note 10. 

“Withdrawal of suit" and “withdrawal from 
8uit"-^Di8tinction. See Note 2. 


1. Le^lative ohanjaB. — Under the law before the Code of 1859, the Coart’s 
leave was not necessary for bringing a fresh suit where a suit had been withdrawn by 
the plaintiff.’ Section 97 of the Code of 1859 gave power to the Court to permit a suit 
to be withdrawn with liberty to sue afresh, if it was satisfied that there were sufficient 
grounds for such a course. The words as to the suit failing by reason of some formal 
defects were first introduced in the Code of 1877. 


2. Boope. objeot and applicability of the Rule. — The law as to the 

withdrawal of suits as enacted in the present rule is as follows — 

(a) A. plaintiff can withdraw a suit as a matter of right without the permission 
of the Court. But in this case he shall be precluded from suing again on the same cause 
of action. He cannot withdraw a suit reserving to himself a right to bring a fresh suit.’ 

(b) A plaintiff may, in the circumstances mentioned in sub-rule (2), be permitted 
by the Court to withdraw from a suit with liberty to sue afresh on the same cause of 
action.* 

The rule does not apply to alternative claims on the same cause of action.* No 
permission to withdraw a suit can be granted where the deficiency in court-fee has not 
been paid.* The reason is that there is no proper suit till the deficiency in court-fee 
is made up. 

A suit does not cease to exist in the eye of the law merely because an application 
is made by the plaintiff for the withdrawal of the suit. The suit does not cease to exist 


Order 23 Rule 1 — Note 1 [Sm oho (’90) AIB IflO l(ad 1096 (10819. 

1. (’70) 7 Bom HOB A 0 98 (94). (Obiter.)] 

Note 2 3. (’96) AIB 1096 Bom 160 (19^. 

1. (’98) AIB 1098 Bang 978 (974) : 6 Bang 494. (But see (’94) AIB 1984 Boin 119 (196. (97) : 

(’89) air 1989 Bang 8^880);1980BangLBT49. 48 Bom 960.1 

2. {’10)61ndCBB700 (701)(Ali}. 4. (’84) AIB 1984 AU 989 (90(8. 
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till an order is made by the Court on the application.^ It is, therefore, open to the 
Court to consider and decide any objections that may be made to the withdrawal of the 
suit before passing orders on the application to withdraw the suit.^ 

Where, on the death of one of several co-plaintiffs in a case, his sons are sought 
to be added as legal, representatives but on their refusal to be joined as co-plaintiffs, 
they are joined as pro forma defendants, there is no ‘ withdrawal of suit' by the legal 
representatives within the meaning of this rulo.^ 

Where the Court dismisses a suit as against certain defendants on the ground of 
misjoinder of parties and causes of action, there is no ' withdrawal’ or * abandonment’ 
by the plaintiff.® 

8t Applioability of Role to appeals. — The present rule applies also to 
appeals and an Appellate Court can therefore allow the withdrawal of an appeal with 
liberty to bring a fresh appeal or suit.^ The High Court may allow a second appeal to 
be withdrawn.^ The effect of the withdrawal, without liberty of an appeal, is to make 
the decree of the lower Court res judicata and the only executable decree in the case.® 
In the undermentioned case^ it was held by the Bombay High Court that the 
appellant is entitled as of right to withdraw his appeal, provided that the respondent 
has not acquired any interest thereunder, but that, if the respondent has obtained any 
rights under the appeal, it is not open to the appellant to withdraw his appeal without 
permission. 

4. Suits in Rent Courts. — The rule does not apply to suits under the Bengal 
Tenancy Act, which is a complete Code in itself.^ Nor will the withdrawal without 
permission of an application under Section 105 of the Act or of a suit under Section 106 


5. (’84) AIR 1984 All 4 (8) : 55 All 825. 

(’82) AIR 1982 Mad 81 (82). (Application by 
karnavan of tarwad to withdraw appeal-There- 
after junior members applying to be made appel- 
lants>->Until orders are passed on the application 
the matter must be deemed to be pending.) 

[See also (’84) AIR 1984 Mad 887 (848) : 57 Mad 
892. (The view that after application to with- 
draw tho Court is functus officio except in 
regard to making order for costs is not correct.)] 

6. (*84) AIR 1984 Mad 387 (848) : 55 Mad 892. 

7. (’89) AIR 1989 Pat 225 (228). 

8. (’85) AIR 1935 Mad 696 (697). 

[See also (’85) AIR 1985 Gal 764 (765, 766). 
(Plaintiff not complying with Court’s order to 
give value of property and put in deficit court- 
fee^Suit dismissed— It was held that the proper 
order to have passed was to reject the plaint 
’and that a fresh suit was not barred.)] 

Notes 

1. (’68) 9 Suth W R 828 (828).' 

( 08) 1908 Fun W R No. 119 p. 408. 

(’01) 28 AU 180(182, 188), 

(’81) 182 Ind Oas 194 (195) (Oudh). 

(’67) 8 Mad H G R 868 (369). (Appeal cannot be 
withdrawn without the permission of the Court.) 
[See however (’88) AIR 1988 Bom 442 (448) : 
I L R (1989) Bom 66. (Clearly the provision 
of sub-rule (2) as to withdrawal with leave to 
file a fresh suit would be inapplicable to an 
appeal — 8. lh7 of the Code does not apply 
hmuseit deals with the rights and duties of 
the Appellate Court and dora not confer upon 


the parties to an appeal all the rights which 
the parties to a suit may enjoy.)] 

2. (’88) 7 Bom 287 (289). 

3. (’09) 8 Ind Cas 61 (63) : 5 Nag L R 88. 

(’91) 16 Bom 243 (248). 

(’91) 15 Bom 370 (373, 374). 

(’28) AIR 1928 All 679 (679) : 50 All 608. 

[See also (’88) 6 Mad 48 (47). 

(’09) 4 Ind Cas 137 (138) (Bom). (Decree in 
favour of dead person without legal representa- 
tive void— Appeal and withdrawal— Defendant- 
appellant not thereby estopped from pleading 
inoxecutability.)] 

4. (’38) AIR 1938 Bom 442 (448) : I L R (1989) 
Bom 66. (Suit on mortgage decreed for Rs. 2000 
by trial Court— -Appeal by defendant— Appellate 
Court referring case to trial Court to take ac- 
counts as per the provisions of Dekkhan Agri- 
culturists’ Relief Act — Accounts so taken and it 
was found that Rs. 11,000 were due to the 
plaintiff — The case again coming on before 
Appellate Court, appellant desiring to withdraw 
appeal — It was held that he was not entitled 
to do so but that tho Appellate Court had power 
to allow him to do so— Appellate Court might, 
where appellant desires to withdraw and it has 
no juris^ction to allow him to do so, transpose 
the appellant as respondent and the respondent 
as appellant and proceed with the appeal but ia 
not bound to do so always.) 

Note 4 

1. (’69) 11 Suth W R 46 (46). 

(’69) 11 Buth W R 8 (4). 


0.28 R .1 
Notes 8-4 
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WITHDRAWAL OF SUIT 


0>88 R«1 of the Act bar a fresh suit in the Civil Court in respect of its subject-matter. The 

Rotas 4-9 meaning of sub-rule (2) of 0. 23 B. 1 is that the plaintifif shall be precluded from 

bringing a fresh suit in that or in any Court of similar or co-ordinate jurisdiction.^ 
But the rule applies to suits under the North-West Provinces Bent Act, 1861, 
inasmuch as the Bent Courts under that Act are governed by the Code in those matters 
on which the Act is silent.^ 


5. Probate prooeedin^e# — The rule does not apply to applications for probate, 
inasmuch as Section 55 of the Probate and Administration Act (now Section 268 of the 
Succession Act of 1926) which provides that the provisions of the Civil Procedure Code 
should apply to proceedings for probate is limited by the words ** so far as circumstances 
of the case permit.”^ 


6t Exeontioii prooeedlnde. — The rule does not apply to execution proceedings,^ 
including claim proceedings^ as is made clear by Buie 4, infra. The undermentioned 
cases® holding the contrary view are no longer good law. See also Note 14 infra. 

7. InBOlYenoy prooeedings. — This rule read with Section 141 applies to 
proceedings in insolvency.^ 


8u Application for final decree* — Where an application for final decree is 
withdrawn, it does not preclude a second application for the same purpose.^ The reason 
is that 0. 23 B. 1 applies only where a suit or part of a suit is withdrawn. 


9* Set-off* — It is doubtful whether a defendant claiming a set-off can be 
allowed to withdraw his claim for set-off with liberty to sue again for the amount 
which formed the subject-matter of such dlaim.^ But it has been held that where a 
defendant withdraws a plea of set-off he will not be debarred from raising the same 
plea in a subsequent suit against him by way of defence.^ 


Where the defendant in a suit makes a counter-claim to the suit, but the 
plaintiff withdraws his suit with liberty to file a fresh suit, the counter-claim can be 
continued as a plaint and can be proceeded with on the merits.® 


(’08) 35 Cal 990 (995). 

(’94) 21 Oal 514 (516, 517, 518). 

(’94) 21 Cal 428 (480). 

(’67) 7 Suth W K 802 (802). 

(1864) 1864 Suth W B 47 (48) (FB). 

See however 6s. 87 (3) and li7 of the Bengal 
Tenancy Act, Vm of 1886. 

2. (’ll) 9 Ind Cas d (4) (Cal). (Suit under S. 106 
of the Bengal Tenancy Act.) 

(’18) 18 Ind Cas 180 (180) : 40 Gal 438. (Applica- 
tion under S. 105 of the Bengal Tenancy Act.) 

(1900) 6 Oal W N (S M) ozl. (Application under 
6. IO 4 , Bengal Tenancy Act.) 

[Bnt Ma (’38) AIR 1938 Oal 634 (636) ; 60 Oal 
636. (Civil suit barred by reason of provisions 
in S. 109, Bengal Tenancy Act.)] 

3. (’83) 6 All 406 (418). 


Note 8 

1. (’17) AIR 1917 Pat 41 (48): 3 Pat L Jour 686. 
(’83) AIR 1983 lAh 390 (391). (Permission heili 
implied in this case. AIR 1930 Lah 494, Fol- 
lovred.) 

[See (’96) 19 Mad 468 (469, 460).] 

[3m alto (’10) 6 Ind Oas 913 (916, 917) (Oal).] 

Note 6 

1. (’93) 1893 Pun Re No. 87, pege 118. 


I ’93) 16 Mad 340 (341). 

I ’91) 18 Oal 616 (618). 

I ’91) 18 Oal 686 (689). 

’91) 18 Oal 463 (466). 

(’96) 17 All 106 (111, 113): 33 Ind App 44 (PO). 
’13) 17 Ind Gas 753 (763) (Mad). 

I '14) AIR 1914 Mad 1 (1). 

2. (’07) 4 Low Bur Rnl 76 (76). 

[Sm (’36) AIR lOSORag 3 (6): 30 Nag LR106.] 

3. (’88) 10 All 71 (78). 

(’90) 13 All 179 (186). 

(’94) 16 All 76 (77). 

(’88) 1888 All W N 373 (378). 

(’91) 1891 AU W N 93 (98). 

(’91) 1891 All W N 134 (135). 

(’70) 6 Mad H 0 R 398 (808). 

NeU 7 

1. (’96) 17 AU 156 (161). 

Notes 

1. (’38) AIR 1936 Mad 1165 (1166). 

Note 9 

1 . (’05) 83 Oal 654 (663, 668). 

2. (’87) AIR 1987 Oudh 894 (ilM) : 18 Look 838. 

3. (’84) AIR 1984 Rang 160(161). . ; 
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10. any time after the institution of a suit.” — Sub-rule (1) provides 
that at any time after the institution of a suit a plaintiff can withdraw his suit. As a 
general rule, a plaintiff can do this of his own accord and the order of the Court is not 
necessary for the purpose.^ But the withdrawal must be made before judgment is passed 
in the case.^ A plaintiff cannot also be allowed to withdraw his suit so as to deprive the 
defendant of any rights that may have accrued to him. Thus, where, in a partition suit, 
the defendant has become entitled under Section 3 of the Partition Act to purchase the 
plaintiff ’s share at a valuation to be fixed by the Oourt,^ or where a preliminary decree 
has been passed in such a suit,^ or in a suit for accounts,^ the plaintiff cannot be 
permitted to terminate the suit by withdrawing it. Where, in such cases, the plaintiff 
desires to withdraw the suit, the proper course is to transpose the plaintiff as defendant 
and the defendant as plaintiff and proceed with the suit.^ 

Where in a scheme suit under Section 92 of the Code the plaintiff applies to 
withdraw the suit and it appears that his object is to prevent the Court from deciding 
the suit on the merits, the Court can under 0. 1 B. 10 transpose some of the defendants 
as plaintiffs and proceed with the suit notwithstanding the withdrawal of the suit.^ 

A plaintiff who withdraws a suit under sub-rule (1), must do so unconditionally. 
He cannot abandon the suit and at the same time ask for a decision on the merits of 
the case.^ He is also liable to pay such costs as the Court orders him to pay.*’ But the 
payment of the costs cannot be made a condition precedent to his withdrawing the 
Buit.^® As to costs in a wife's suit for dissolution of marriage which is withdrawn by 
her, see the undermentioned case.^^ 

A withdrawal under sub-rule (1) may bo in any form. Where the plaintiff enters 
into a compromise with the defendant but does not communicate the terms of the 
compromise to the Court, he should be held to have withdrawn his suit under this sub- 
rule.^^ Similarly, when a suit is dismissed at the request of the parties on a petition of 
compromise being filed, the dismissal operates as a withdrawal of the' suit under 
this sub-rule.^® 


Note 10 

1. (’08) 32 Bom 345 (347). 

(’34) AIR 1984 Mad 485 (492). (Partition suit— 
PlaintiEf'a right to withdraw can bo exercised 
until right in defendant had been legally created 
by preliminary withdrawal.) 

2. (’16) AIR 1916 Mad 675 (577). 

(’69) 2 Bong L B (S N) xi. 

(’75) 1875 Pun Bo No. 65, page 168. 

(’29) 116 Ind Cas 823 (824) (Mad). (Even after 
evidonoe and arguments on the objection of 
pecuniary jurisdiction of the Court the plaintiff 
can withdraw portion of the claim.) 

3. (*18) AIR 1918 All 856 (867). 

[See also (’25) AIB 1925 Bom 425 (427):49 Bom 
672. (Compromiso effeoted— Subsequent with- 
drawal by plaintiff is not permissible.)] 

4. (’12) 14 Ind Cas 259 (260) (Mad). 

(*84) AIB 1984 Mad 485 (492). 

(’20) AIR 1920 Mad 546 (546). (After- withdrawal 
by plaintiff Court can transpose parties under 
0. 1 R. 10 and proceed with the suit.) 

[See also (’25) AIR 1926 Bom 425 (426): 49 Bom 
672. (In a j^rtition suit each i»rty is in the 
position of plaintiff and one plaintiff cannot 
alone withdraw under sub-rule ( 4 ).) 


(’35) AIR 1935 Mad 446 (446).] 

5. (’26) AIR 1926 All 582 (583). (Proper course 
is to transpose the parties.) 

(’14) AIR 1914 Mad 869 (.370). 

[See however (’39) AIR 1939 All 174 (175). 
(Mortgage suit — After preliminary mortgage 
decree, compromise arrived at between parties 
— Applications to Court before final decree for 
such compromise being certified held fell under 
R. lor R. 8 of 0. 23.) 

6. (’26) AIR 1926 All 582 (588). 

(’20) AIR 1920 Mad 546 (646). 

7 . (’20) AIR 1920 Mad 732 (735). 

8. (’09) 3 Ind Cas 572 (573) : 6 Nag L R 121. 

9. (’16) AIR 1916 Mad 675 (577). 

(’25) AIR 1925 Oudh 699 (699). (The Court is not 
bound to order costs against plaintiff.) 

[See (’27) AIR 1927 Nag 399 (400).] 

[Bui see (1862) 1 Mad H C R 247 (247, 248). 
(Under the Code of 1859 he was not liable to 
pay any costs.)] 

10 . (’96) 17 All 156 (161). 

11. (’98) 25 Cal 222 (229). (Costs allowed.) 

12 . (*01) 28 All 219 (220). 

(’92) 1892 All W N 68 (58). 

13 . (’17) AIR 1917 Nag 1 (4). 


0.28 R.1 
Mote 10 
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0.28 B.1 
Notes 10-12 


The language of sub.rule (2) implies that the Court oan permit the withdrawal of 
a suit only while the suit is pending before it, i. e., before it passes a deoree.^^ 

11. Pover of Appellate Court to allov withdrawal of suit. — A Court of 
appeal has power, in a proper case, to grant permission to withdraw a suit with liberty 
to file a fresh suit,^ though such power should be used very cautiously.* A contrary 
view, however, has been taken by the Sind Judicial Commissioner’s Court.* But it is 
submitted that this (the latter) view cannot be supported, seeing that in one case even 
the Privy Council on an appeal allowed the suit with reference to a portion of the 
subject-matter to be withdrawn with liberty to sue again.^ But the Appellate Court 
has no power to allow a suit to be withdrawn before the appeal has been admitted^ So 
also where a suit is dismissed and the appeal from the decree of dismissal is also 
dismissed, the Appellate Court cannot, as part of the same order, allow the suit to be 
withdrawn with liberty to sue again.* But, where the trial Court had decreed the suit 
and the Appellate Court allowed the appeal and set aside the decree of the trial Court 
but did not expressly dismiss the suit, it was held that the Appellate Court’s order 
passed at the same time, allowing the suit to be withdrawn with liberty to bring a fresh 
suit was not without jurisdiction. The decision proceeds on the ground that while there 
is a subsisting decree there can be no power to allow the withdrawal of the suit and 
the proper course for the Appellate Court in allowing withdrawal of a suit is to first set 
aside the decree of the lower Court.^ 

12. Withdrawal of suit by plaintiff-appellant. A plaintiff-appellant is 
not entitled as a matter of right to withdraw his suit and he will not be permitted to 
do so if the effect of allowing him to withdraw it would be to deprive the defendant of 


14, (*36) 163 Ind Cas 367 (369) (Cal), 

[See also (’88) AIR 1988 Lah 294 (294). (No 
formal defect in plaint — Nor other sufficient 
cause shown— Suit reaching its dual stage — 
Held, suit should not bo allowed to bo with- 
drawn at that stage.)] 

Note 11 

1. (’21) AIR 1921 All 66 (66). 

(’24) AIR 1924 All 260 (260). 

(’21) AIR 1921 Bom 278 (280) : 45 Bom 206. 
(Dissenting from a contrary view expressed in 
10 Ind Cas 813.) 

’25) AIR 1925 Gal 711 (712). 

’15) AIR 1915 All 128 (124) : 87 All 826. 

’20) AIR 1920 Bom 109 (109) : 44 Bom 598. 

(’18) AIR 1918 Mad 1287 (1291) : 40 Mad 259 
(F B). (Overruling AIR 1915 Mad 389.) 

Bourke A 0 C 99. 

(’09) 1 Ind Cas 604 (607) : 1909 Pun Re No. 21. 
(’26) AIR 1926 Nag 444 (445). 

(’29 AIR 1929 Mad 86 (87). 

(’12 14 Ind Cas 719 (720) (Cal). 

(’16) AIR 1916 Gal 261(262). (Withdrawal allowed 
as far as the decree in the appellant’s favour was 
concerned.) 

(’96) 17 AU 97 (98, 99). 

(’85) 8 All 88 (81). 

(’70 14 Sttth W R (0 C) 17 (29), 

(’18) AIR 1918 AU 490 (426) : 40 AU 7. 

(’21 air 1981 Bom 878 (280) : 45 Bom 800. 

(’78' 80 Stt«h W R 168 (163, 164). 

(’20) AIR 1920 Bom 109 (109) ; 44 Bom 598. 

(’79 17 Bath W R 164 (16^. 

(’85) AIR 1986 446 (446). (Appdlate Court 


having remitted issue to lower Court for finding 
it is not without jurisdiction to pass order on ap- 
plication under 0. 28 R. 1.) 

(’87) 166 Ind Cas 290 (290) (Lah). (High Court 
can on appeal from remand order allow suit to 
bo withdrawn.) 

(’86) 168 Ind Cas 867 (869) (Cal). (The power of 
an Appellate Court to allow withdrawal of suit 
proceeds from S. 107 (2) C. P. Code and it has 
the same powers as the trial Court.) 

[See (’16) AIR 1916 Mad 674(674). (In this case 
the question was left open.)] 

2. (’26) AIR 1926 All 548 (549). 

(’18) AIR 1918 Nag 148 (149). (New case set up 
in second appeal— Leave to withdraw with liberty 
to sue will not be given, leave being sought too 
late.) 

(’84) AIR 1984 All 214 (215). (Permission to 
withdraw suit with liberty to bring fresh suit 
not asked in trial Court nor in lower Appellate 
Court till case is fully argued— Permission should 
not be granted.) 

3. (’18) AIR 1918 Sind 82 (82) : 12 Sind L B14. 

(’19) AIR 1919 Sind 65 (66) : 18 Sind L R 72. 

Nofe.— In these two Sind decisions, 10 Ind Caa 

818 is relied on. But 10 Ind Cas 818 oan be dis- 
tinguished and hence cannot support the view 

expressed by the Sind Court in these deoisidiis. 

44 (15) AIR 1915 PC 24(27) : 42 Cal 887 : 42 
Ind App79 (PC). 

8* (’ll) 10 Ind Cas 818 (818) : 85 Bom 281. 

6. (’17) AIR 1917 Cal 409 (410). 

(’88) AIR 1988 Lah 52 (58. 54)4 

7. (’86) 168Ind0M867(8e9)t89C4lWN4M6(5B8). 
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the benefit of the lower Court’s adjudioation in his favour.^ 

18. Withdrawal of suit by plaintiff-respondent. — A plaintiff .respondent 
is not entitled, as a matter of right, to withdraw his suit pending the appeal but the 
Court may, in the exercise of its discretion, allow him to do so. A plaintiff sued the 
Government and some ryots, claiming a certain channel as bis private property and 
praying for an injunction restraining interference with his rights. A decree was passed 
in the^suit in plaintiff’s favour. Against this decree the Government did not appeal but 
the ryots appealed. Then the plaintiff sought to withdraw his suit against the ryots, 
being satisii^ with a decree against the Government. It was bold that he could not be 
allowed to do so as the decree against the Government considerably prejudiced the 
rights of the other defendants, the ryots and that the proper course was to hear 
the appeal on the merits.^ 

14. Withdrawal of application for exeontion. — The provisions of Order 23 
do not apply to execution proceedings (see Buie 4, infra). But a party sotting the 
Court in motion has the right to withdraw the proceedings from the Court. Hence, 
a decree-holder may withdraw his application for execution and if the Court persists 
in selling the judgment-debtor's property after such withdrawal, it acts without 
jurisdiction.^ But the procedure as to the Court allowing withdrawal with permission 
to sue afresh does not apply to execution proceedings.^ Conversely, the withdrawal of 
an application for execution does not require the sanction of the Court to enable fresh 
proceedings to bo taken.® A decree-holder cannot, of his own volition, withdraw from 
execution proceedings where a third party has acquired an interest or right in the 
property which is the subject-matter of the execution proceedings."* See also Note 6, ante. 

15. Withdrawal of application for entering up satisfaction of decree. — 

Where a decree-holder applies to enter up satisfaction of a decree but afterwards wants 
to withdraw his application, it has been held that the Court should not allow him to 
do so, but should inquire into the matter under 0. 21 B. 2. Allowing a withdrawal 
of the application without any such inquiry will amount to a refusal to exercise 
jurisdiction under Order 21 Buie 2 such as would justify interference by the High Court 
in revision.^ 

16. Withdrawal of applloatlon for withdrawal of suit. — A plaintiff 
applying to withdraw his suit unconditionally has a locus 'geeniientm until his petition 
has been acted upon by the Court, and he can withdraw his petition at any time before 
an order is made as prayed for in his petition.^ 

concurrent decrees of two Courts have to be sot 
aside. Where the decree is based upon a con- 
current finding of fact, leave to withdraw can- 
not be granted.)] 

Note 13 

1. (’24) AIR 1924 Mad 79 (79, 80) : 46 Mad 811. 

Note 14 

1. (’22) AIR 1922 Pat 525 (526) : 1 Pat 232. 

2. (’14) AIR 1914 All 184 (185) : 86 All 172. 

3. (’86) 10 Bom 62 (65). 

[See also (’91) 1891 All W N 154 (155). 

4. (*88) AIR 1938 Cal 615 (618). 

Note 15 

1. (’19) AIR 1919 Mad 198 (199). 

Note 16 

1. (’28) AIR 1923 Mad 246 (247). 


Note 12 

1. (*18) 20 Ind Cas 17 (18, 19) (Oudh). 

(’05) 29 Bom 18 (18). 

('25 AIR 1925 Bom 425 (427) : 49 Bom 672. 

(’23) AIR 1928 Oudh 252 (258). 

('21 61 Ind Cas 881 (882) (Pat). 

(’80) AIR 1930 Pat 410 (411). (It would not bo 
right to allow withdrawal of suit in the Letters 
Patent Appeal.) 

(’32) AIR 1932 Mad 81 (82). (Application for 
withdrawal of appeal by karnavan of a Malabar 
tarwad — Petition by anandravans to be im- 
pleaded-^Karnavan’s acts not in the interest of 
tarwad — Substitution ordered and appeal pro- 
ceeded with.) 

[See aleo (’21) 68 Ind Cas 169 (171) (Gal). 
(Withdrawal of suit in second appeal by plain- 
tifi-appedlant depends upon the question if 


0.28 R.1 
Notes 12-16 
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0* 28 R. 1 1 7. Withdrawal of suit on bohalf of minor. — Courts should be very jealous 

Notes 17*190 of the interests of minors, and should not allow a suit instituted on behalf of a minor 
to be withdrawn without being satisfied that the withdrawal is for the minor's benefit.^ 
Where the next friend of a minor fraudulently withdraws a suit on behalf of the 
minor, the latter can sue again in respect of the same subject-matter * 

It has been held by the High Court of Madras* that the Court should not allow 
the uncondition^ withdrawal of a suit on behalf of a minor, by the minor's next friend, 
without liberty being reserved to bring a fresh suit. According to the High Court of 
Calcutta,^ the withdrawal of a suit by the next friend of a minor has the same effect as 
the withdrawal by a person of full age. 

18. Withdrawal of suit by pauper plaintiff. — The withdrawal of a suit 
by a pauper plaintiff amounts to failure in the suit within the meaning of 0. S3 B. 11, 
and the plaintiff must pay the court-fees under that rule.^ 

19. Withdrawal of euit by some of several plaintiffs. — Where there are 
several plaintiffs in a suit the suit cannot be withdrawn without the consent of all 
the plaintiffs.^ But one of several co-plaintiffs or co-appellants may withdraw from 
the suit or appeal so far as his own interest is concerned.* 

The withdrawal of unnecessary plaintiffs from a suit does not cause the 
dismissal of the suit.* 


19a. Withdrawal of representative suits. — It has been already mentioned 
in Note 10, ante, that ordinarily a party prosecuting an action may at any time 
withdraw it. But where the plaintiff sues in a representative character, it is not open 
to him to put an end to the litigation by withdrawing from the suit. He may, no 
doubt, go out of the suit, but that does not put an end to the litigation where other 
people are interested in it and have a right to come in and continue the litigation.^ 


(*12) 15 Ind Gas 852 (858) (Mad). (Plaintiff can- 
not withdraw application except on very good 
grounds—Per Sadasiva Iyer, J.) 

(’10) 7 Ind Gas 892 (898) (Gal). 

(’74)6N WPHOR66(68). 

[But see (’67) 2 Agra 158 (159).] 

Note 17 

!• (’84) AIR 1984 Oudh257 (257). (Suit by person 
on his own behalf and on behalf of his minor 
brother to set aside alienation by father— Major 
withdrawing from suit— As the suit was for 
benefit of minor and as minor became a ward 
of the Court, it refused to allow minor’s suit to 
be withdrawn.) 

2. (’19) AIR 1919 Lah 896 (896) : 1919 Pun Re 
No. 69. 

(*84) 10 Cal 857 (867). (Fraudulent withdrawal.) 
(*02) 29 Gal 785 (787). (Guardian grossly negli- 
gent of minor’s interest— Minor can have suit re- 
opened on review through another next friend.) 

3. (’04) 27 Mad 877 (879, 880). 

4. (’84) 10 Gal 857 (864, 865). 

Note 18 

1 . (’05) 29 Bom 102 (104, 105). 

(’07) 81 Bom 10 (15) (FB). 

Note 19 

1. (’20) 56 Ind Gas 926 (927) (All). 

(’88) AIR 1988 Mad 824 (825) : 57 Mad 299. 
(Court can refuse to aRow one of several plain- 


tiffs to withdraw from suit, if such course is not 
consented to by other co-plaintiffs or would be 
prejudicial to their interests irrespective of the 
question whether or not sub-rule (4) governs sub- 
rulo (1).) 

(’25) AIR 1925 Cal 637 (640) : 62 Gal 189. (Case 
in Revenue Court.) 

(’19) 52 Ind Gas 188 (184) (U P B R). 

(’22 AIR 1922 Pat 489 (490, 491) : 1 Pat 228. 
(’87) 1887 Pun Re No. 98, p. 209. 

(’28) AIR 1928 Mad 496 (496). (Two plaintiffs, 
one of whom a minor, represent^ by the other 
as guardian— Suit cannot bo withdrawn.) 

[See (’83) AIR 1988 Bom 42 (44). (Minor and 
transferee from minor suing to set aside sale— 
Minor withdrawing without objection by trans- 
feree— Transferee cannot continue suit.)] . 

[See also (’80) AIR 1980 Lah 719 (721). (Whe- 
ther 0. 28 R. 1, sub-rule (4), is oontrolM by 
any rules of Hindu law— Qu^srs.)] 

[But see (’85) 1885 All W N 189 (190). (Pre- 
emption suit by several plaintiffs — One of 
them withdrawing — Rights of others not 
affected.) 

(’82) 9 Cal L Rep 882 (888).] 

2. (’27) AIR 1927 Bom 244 (244). 

(’08) 1908 Pun WB No. 119. 

3. (’21) 60 lud Gas 692 (692) (U P B B). 

Note 19o 

1. (’84) AIR 1984 AU 4 (7) : 55 AU 896, 
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20t Withdraval of suit by vaklL — The authority to compromise an appeal, 0. 28 R« 1 
conferred on a vakil by a vakalatnama, does not authorize him to withdraw the Notes 20*"2l 
ibppeal unconditionally.^ But a vakalatnama which authorizes him to choose arbitrators, 
prefer objections to the award, file solenama, and do all necessary acts in connexion 
with the suit will include also an authority to withdraw a suit under this rule.^ 

20a. Withdrawal of suit by benamidar. — Where a benamidar, in breach 
of trust, fails to carry on the suit and withdraws it, the real owner will be entitled 
to have the order of withdrawal vacated and to continue the suit.^ 


21. ‘‘As against all or any of the defendants.*’ — Where there are several 
•defendants to a suit, the plaintiff may withdraw his suit as against some of the 
•defendants alone,^ and if it is so withdrawn without the liberty of suing again being 
reserved, a subsequent suit against them will be barred.® In Mahant Singh v. U Ba 
Yif^ the plaintiff brought a suit against four persons as the trustees of a certain pagoda. 
Subsequently, these four persons were removed from their office as trustees and eight 
others were appointed to their place. Upon this, the plaintiff applied to the Court for 
•striking out the names of the four i)eraona whom ho had originally impleaded as 
defendants in the suit and for substitution in their place of the eight new trustees and 
the Court complied with the plaintiff's request. It was found that the four old trustees 
were personally liable to the plaintiff and not in their capacity as trustees and that the 
new trustees were not liable to the plaintiff at all. The question arose as to whether the 
plaintiff could again sue the four persons whose names had been struck out at his 
instance. It was held by the Privy Council that the plaintiff was not entitled to sue 
them again and that a suit would bo barred under this rule. In the course of their 
judgment their Lordships observed as follows : 

‘‘Tho appellant (plaintiff) indeed contended that he had not proceeded under 0. 23 B. 1, in 
applying to substitute the new trustees for the old, but that his application was made under 

0. 1 R. 10 alone. Their Lordships cannot accept this view. The last named rule no doubt 
authorizes the Court to order the name of the party improperly joined to be struck out and that 
the name of any person who ought to have l)6en joined bo added. But such an order is expressly 
directed to be made on such terms as may appear to the Court to be just. If no terms are inserted 
in the order, then in their Lordships’ view the effect of withdrawing the suit against some of the 
defendants is to be ascertained from 0. 23 B. 1. That Order is not very happily worded, but its 
meaning is reasonably clear. Under its provisions the Court may give liberty to the applicant to 
institute a fresh suit after a withdrawal, but if it does not do so, the plaintiff is precluded from 
instituting a fresh suit in respect of the same subject-matter.” 


(’32) AIR 1932 Mad 31 (32). (Application by 
karnavan of a Malabar tarwad for withdrawal 
of appeal — Junior members allowed to prosecute 
the appeal.) 

(*35) AIR 1936 P 0 185 (186, 187) : 62 Ind App 
267 : 57 All 678 (PC). (U. P. Court of Wards 
Act, S. 65-— Suit filed by Collector for possession 
of property as representing two widows— Appli- 
cation to withdraw by Collector — Nearest rever- 
sionor has right to be added as plaintiff and 
continue suit.) 

(’37) AIR 1937 Lah601 (602). (Permission granted 
to limited persons to conduct suit on behalf of 
proprietary body — One of them withdrawing — 
It is for the Court to decide whether or not re- 
maining plaintiffs should continue to prosecute 
suit or whether it will insist on the original 
number in which case the proprietary body 
should be requited to appoint , another pei^n to 
•conduct case as oo-plaintiff.) 


Note 20 

1. (»20) AIR 1920 Mad 232 (232). (Power to with- 
draw must be specifically given.) 

[See however (’38) AIR 1938 All 450 (451). 
' (Authority of defendant’s counsel to enter into 
compromise or settlement includes authority to 
consent to withdrawal of suit with liberty to 
bring fresh suit.)] 

2. (*12) 14 Ind Oas 190 (190) (Gal). 

Note 20a 

1 , (’38) AIR 1938 Cal 874 (879). 

Note 21 

1. [See also (*21) 62 Ind Cas 25(27) (Pat). (Some 
defendants exonerated— Claim for mesne pro- 
fits — No joint decree but liability of each to be 
fixed in the decree.)] 

2. (’10) 8 Ind Oas 860 (860) (Mad). 

3. (*39) AIR 1939 P 0 110 (112): 1939 Rang LR 
358 : 66 Ind App 198 (PC). 


3CP0. 165. 
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0.28 Btl The above view has been followed in the undermentioned decision of the Oudh 

Hotea 81*88 Chief Court.* But, the Madras High Court in an earlier decision® had held that where 
a plaintiff, having regard to the view of the Court that the suit is bad for misjoinder 
of parties and causes of action, elects to give up some of the defendants, there is no 
withdrawal or abandonment within the meaning of this rule and that a fresh suit^ 
against such defendants is not barred. The decision proceeds on*the ground that in 
such cases, the plaintiff is really acting under compulsion of law and not out of 
voluntary choice. In view of the above decision of the Privy Council this decision of the 
Madras High Court cannot be considered to be good law. For the same reason, the 
undermentioned decisions® also in which it was held that the striking off of the name 
of a defendant from the array of parties at the instance of the plaintiff does not amount 
to a “withdrawal” of the suit, must be regarded as no longer good law. 

22* Effect of permissioilt — The granting of the permission to withdraw with- 
liborty to bring a fresh suit removes the bar of res judicata which would otherwise 
apply if a fresh suit on the same cause of action is brought.^ It places the plaintiff in 
the same position as he would have been in, had he brought no suit at all.® But the 
granting of the permission to withdraw a suit with liberty does not imply the recogni- 
tion of the maintainability of the second suit.® Thus, whero a suit instituted with the 
leave of the Court under Clause 12 of the Letters Patent is withdrawn with liberty to 
bring a fresh suit, and an application is again made under Clause 12 of the Letters 
Patent for leave to institute the fresh suit, there is nothing to prevent the Court from 
dealing with the application and granting or refusing leave as it deems proper.* 

^ A suit against a number of defendants was dismissed and the plaintiff appealed 
from the decree dismissing his suit. Pending the appeal, one of the defendants died and 
as no application for bringing on record his legal representatives was made within the 
period of limitation, the appeal abated as against him. The suit was then withdrawn 
with leave to bring a fresh suit. It was held that the legal representatives of the 
deceased defendant who had acquired a valuable right under the decree of the trial 
Court could not be affected by this order to which they were not parties.® 


28. Withdrawal from suit pending arbitration. — After a reference to 
arbitration has been made by order of Court under Schedule II of the Code, the Court 
has no jurisdiction, whether before or after the award has been passed, to allow the 


4 . (*d0) AIR 1940 Oudh 43 (44): 1989 Oudh WN 
990 (992). (One of eeveral dofondants removed 
from array of defendants— PermiBsion under 0. 23 
R. 1 not obtained — Attempt to re-implead him 
— His re-implcadment will bo a fresh suit and 
will be barred — In circumstances of case suit 
had to be dismissed as against other defendants 
also.) 

5. (*85) AIR 1985 Mad 696 (697). 

6. (*10) 6 Ind Gas 725 (726) (Cal). 

(’14) AIR 1914 Bom 242 (242): 89 Bom 62. 
(Striking oil of name of defendant, in this case, 
was held to be under 0. 9 R. 6 rather than 

0. 28 R. 1.) 

Note 22 

1 . (’87) 10 Mad 160 (164). 

(’94) 14 Mad 78 (80). 

(’25) AIR 1925 P 0 55 (58): 52 Ind App 100: 27 
Oudh Gas 884: 47 All 158 (P 0). 

(’10) 8 Ind Gas 268 (269) (Mad). (Withdrawal of 
a suit with the leave of the Court does not bar 


a fresh suit merely because some of the defen- 
dants do not consent.) 

(’14) AIR 1914 Oudh 284 (285). (Defendant 
cannot plead res judicata in the subsequent suit.) 

(’14) AIR 1914 Lah 70 (71). (Joint suit with- 
drawn with liberty to bring new suit— Separata 
suit by several plaintiffs not barred.) 

(’85) 1885 All W N 151 (151): 7 All 649. 

(’17) AIR 1917 Pat 188 (189). (Withdrawal of/ 
suit in appeal.) 

2. (’ll) 12 Ind Gas 828 (824) (Oudh). 

(’25) AIR 1925 Gal 845 (851): 52 Gal 894 (F B). 
(Per Suhrawardy, J.) 

3. (’22) AIR 1922 Mad 447 (450); 45 Mad 90. 

4 . (’01) 24 Mad 293 (295). 

5. (’85) AIR 1985 All 858 (854). (It was held 
that in the ciroamstances of the ease, the 
necessary effect of the suit being barred a^inst 
the representatives of the deceam was to bar it 
as against the other defendants also.) 
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Buh to be withdrawn with liberty to bring a fresh suit.^ And this is so even though 
the reference is invalid, and the award consequently void.^ But where the reference to 
arbitration is private and out of Court and an application is made to the Court under 
Schedule II, Paragraph 20 of the Code, to file the award, the applicant may be allowed 
to withdraw the application.^ 

24. Withdrawing from suit after suit has abated against some of the 
defendants. — An order granting permission to withdraw a suit with liberty to bring 
a fresh suit passed after the suit has abated, is without jurisdiction.^ Where a suit 
abates as against a particular defendant by reason of his legal represent? tives not 
having been brought on the record within the period of limitation and the plaintiff 
thereupon withdraws his suit with permission to bring a fresh suit, the fresh suit can 
only be brought against defendants who were actually oh the record at the time of tho 
permission and not against the legal representatives of tho deceased defendant.^ 

25. Formal defect.*’-^ The expression ** formal defect" connotes defects of 
various kinds not affecting the merits of the case.^ A defect which goes to the root 
of the plaintiff's claim is not a formal defect.* The “formal defect" need not necessarily 
be in the pleadings.* 

The rule requires that the Court must be satisfied that the suit must fail by 
reason of some formal defect. Hence, mere objections by the defendant are not enough.^ 

The following are some examples of “formal defects" within tho rule — 

(1) Omission to obtain the permission of the Insolvency Court for filing the suit.* 

(2) Misjoinder of parties or causes of action.® 

(3) Erroneous valuation of the subject-matter of the suit.^ 

(4) The institution of a suit in a Court which has no jurisdiction to entertain the 

suit is a formal defect or at least one analogous to a formal defect so as to 
come within sub-rule (2) (b). But in such case the Court can only return the 


Note 23 

1. (*87) 9 All 168 (172). 

(’84) 6 All 211 (213). 

(*16) AIR 1916 Oudh 141 (141). 

(*08) 7 Cal W N 186 (187, 188). 

(’88) AIR 1938 All 56 (66, 57); I L R (1988) All 
146. 

[See also (’38) AIR 1988 Lah 682 (588).] 

2. (’25) AIR 1925 Mad 621 (624). (As award was 
absolutely void, the second suit was not in- 
competent.) 

[See (’28) AIR 1928 Mad 1085 (1086, 1087). 
(Award much wider than 8ubmi88ion->Court 
, refusing to pa88 decree on award-^Permission 
to withdraw suit and sue again cannot be 
granted.)] 

3. (’04) 81 Gal 516 (618). 

Note 24 

1. (’86) 40 Gal W N 1019 (1022). 

2. (’14) AIR 1914 Mad 170 (170): 88 Mad 648. 
(’85) AIR 1986 All 858 (854). 

Note 25 

1. (’24) AIR 1914 Rang 249 (253): 2 Rang 66. 

2. (’25) AIR 1926 Mad 617 (618). 

[See (’27) 1927 Mad W N 851 (851, 852).] 

3. (’81) AIR 1981 Gal 268 (269). 

4. (’25) AIR 1925 Oudh 140 (141). 


(’81) AIR 1931 Gal 336 (336). (Court should 
apply its mind to the question.) 

(’22) 64 Ind Gas 82 (82) (Cal). (Pliiintiff’s allega- 
tion of misjoinder of parties and causes of action 
found against— Leave not to be granted.) 

(’22) 64 Ind Gas 656 (558) (Cal). (Vague and mere 
allegation ’’formal defect" without specifying 
tho same — Not sufficient.) 

(’28) 82 Cal W N 1244 (1245). (Formal defect— 
Not referred to by lower Court — Withdrawal 
bad.) 

(’18) AIR 1918 Pat 261 (262), (Suflicient grounds 
to be closely analogous to the grounds in cl. 1.) 

(’24) AIR 1924 Rang 249 (255): 2 Rang 66. 
(Court need not inquire whether suit must 
necessarily fail by reason of the formal defect — 
Reasonable apprehension of such failure is 
enough— In most cases, plaintiff's assertion of 
existonco of such defects would be enough.) 

[But see (’18) AIR 1918 Pat 485 (486): 8 Pat L 
Jour 630. (Where the defendant himself alleges 
a ’’formal defect,’’ tho Court has jurisdiction 
to pass any order it pleases under this rule.)] 

5. (’25) AIR 1925 Rang 105 (107): 2 RAng 643. 

6. (’18) AIR 1918 All 425 (426): 40 All 7. 

(’94) 16 All 279 (288). 

[«8s« also (’69) 12 Suth W R P G 48 (44) (P G).] 

7. (’07) 29 All 471 (476). 


0.28 R.1 
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plaint for presentation to the proper Court under Order 7 Buie 10, and 
cannot act under this rule.^ 

The follo'^ing are instances of defects v^hich are not formal within this rule — 

(1) Where the suit is barred by limitation.® 

(2) Non- joinder of parties. The defect in this case can be remedied by the addition 

of the necessary parties.^® 

(3) Omission to include all the causes of action which the plaintiff has against the 

defendant.^^ 

(4) Where a suit for a declaration of a public right of pathway is instituted 

without taking steps under Section 91 or 0. 1 E. 8 or proving special damage.^* 

26. Other suffioieni ^roundfl.’' — Courts in India have no general power of 
allowing a suit to be withdrawn with the liberty of suing again, apart from the provi- 
sions of the present rule^ and the Court before granting leave under this rule must 
satisfy itself that the conditions therein specified exist.® In Watson v. Collector of 
Rajshahe? their Lordships of the Privy Council observed as follows : 

''There is a proceeding in those Courts called a non-suit, which operates as a dismissal of 
the suit without barring the right of the party to litigate the matter in a fresh suit ; but that 
seems to be limited to cases of misjoinder either of parties or of the matters in contest in the 
suit; to cases in which a material document has been rejected because it has not borne the 
proper stamp, and to cases in which there has been an erroneous valuation of the subject of the 
suit. In all those oases the suit fails by reason of some point of form, but their Lordships are 
aware of no case in which, upon an issue joined, and the party having failed to produce the 
evidence which he was bound to produce in support of that issue, liberty has been given to him 
to bring a second suit, except in the particular instance that is now before them.’* 

This passage from the judgment of their Lordships of the Privy Council 
conclusively shows that the failure of the plaintiff to prove his case is no ground for 
allowing him to withdraw his suit with the liberty of suing again for the same 
subject-matter.^ The object of the rule is not to enable a plaintiff after he has failed to 


8 . (’19) AIR 1919 Mad 1071 (1075): 41 Mad 701. 

9. (’18) AIR 1918 Sind 6 (8); 18 Sind L R 1. 

{See also (’10) 6 Ind Gas 286 (285) (Mad). 

(Obiter,)] 

10. (’16) AIR 1916 Mad 674 (674). 

(’84) AIR 1984 Gal 59 (60). 

11. (’14) AIR 1914 All 457 (458). 

(’22) 66 Ind Gas 285 (286) (Lah). (Suit for interest 
due on mortgage — Bar of subsequent claim for 
principal no ground— Grant of leave prejudicial 
to defendant.) 

12. (’25) AIR 1925 Cal 711 (718). 

Note 26 

1. (’17) AIR 1917 Gal 830 (880). 

(’20) AIR 1920 Pat 68 (64). 

(’85) AIR 1985 Pat 488 (488). 

(’85) AIR 1985 Pat 251 (252). (Order of withdrawal 
with liberty passed in a case not covered by 
rule is without jurisdiction and revision lies.) 
{See (’22) AIR 1922 Pat 44 (46) : 1 Pat 90. 

(’26) AIR 1926 Mad 126 (127). 

(’17) AIR 1917 Gal 744 (744). 

(’18) AIR 1918 Pat 872 (878) :2PatL7our688.] 
[See also (’81) AIR 1981 Mad 880 (831). (Except 
under express provisions, no power togiveleave 
to sue afresh for a relief not granted.)] 

2. (’10) 5 Ind Gas 656 (557) (All). 

(’18) AIR 1918 Nag 98 (94). ((Hie Gourt must show 
in what way the grounds for withdrawal bring 


the case within this rule.) 

(’18) AIR 1918 Pat 452 (453) : 8 Pat L Jour 460. 

(’27) 1927 Mad W N 851 (851, 862). 

(’38) AIR 1938 Lah 582 (683). 

3. (’69) 13 Moo Ind App 160 (170) (P G). 

4. (’29) AIR 1929 Nag 72 (78). (Glaim based on 
particular pro-note — After evidence plaintiff 
finding it to be based on the other note — Ho 
cannot be allowed to withdraw.) 

(’14) AIR 1914 P G 249 (252) (P G). (Damages 
claimed in plaint — Inability to prove same— 
Party not to be given liberty to bring fresh 
action.) 

(’26) AIR 1926 Gal 482 (432). (Failure of claim 
on account of mistaken view of law— Withdrawal 


cannot be permitted.) 

(’25) AIR 1926 Gal 711 (712). 

’81) AIR 1981 Cal 107 (108). 

(’25) AIR 1925 Nag 101 (102). (Plaintiff fearing 
that he would fail on the case set up by him and 
desiring to withdraw in order to bring a fresh 
BUit'on entirely different allegations— Withdrawal 
cannot be granted.) 

(’25) AIR 1926 Mad 617 (618). 

(’27) 1927 Mad W N 851 (861, 852). (Practically 
plaintiff’s side closed — Failure to substantiate 
relationship as reversioner— Pedigree not {^ven 
—Not formal delect— No withdrawal.) 

(’26) AIR 1926 Fat 128 (198). 
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conduct his suit with proper care and diligence, and after his witnesses have failed to 
support his case, to obtain an opportunity of commencing the trial afresh in order to 
avoid the result of his previous bad conduct of the case so as to prejudice the opposite 
party.* The defect in the suit must be one not affecting the merits of the case, but 
having the effect of shutting out a fair trial on the merits and arising out of some 
error made in good faith by the plaintiff which can only be effectively sot right by 
a trial de novo.^ The defect must not be due to the plaintiff’s own fault’^ nor one curable 
by amendment of the pleadings.* Further, after a judgment has been passed in the suit, 
the Court has no jurisdiction to allow the suit to be withdrawn with permission to tho 
plaintiff to bring a fresh suit on tho same cause of action.** 

It has also been held in a series of cases that the expression "other sufficient 
grounds” should be construed ejusdem generis with “formal defect” in clause (a) of the 
sub-rule,*** although the opinion has also been expressed that tho expression should be 


(’26) AIR 1926 Oudh 291 (298) : 27 OudhCas231. 
(Non-incluBion of prayer for posacssion in suit 
for possession — Suit cannot be allowed to be 
withdrawn with liberty to sue afresh.) 

(’18) AIR 1918 Cal 213 (213). (Failure to prove 
case — No ground to allow withdrawal with leave 
for fresh suit on alternative case.) 

(’19) AIR 1919 Cal 634 (535) ; 46 Cal 168. 

(’15) AIR 1916 Oudh 62 (62, 63). (Pedigree reUed 
upon by plaintiff found to be wrung — No suffi- 
cient ground for allowing withdrawal.) 

(’10) 6 Ind Cas 187 (188) (Cal). 

(’14) AIR 1914 All 467 (458). 

(’29) AIR 1929 Bom 820 (820). 

(’26) AIR 1926 Oudh 61 (62). 

(’13) 21 Ind Cas 76 (76) (All). 

(’18) AIR 1918 Mad 699 (699). 

(’69) 12 Suth W R P 0 43 (44) (P C). 

(’74) 21 Suth W R 291 (291). 

(’10) 6 Ind Cas 629 (631) (Cal). (Dismissal of suit 
by first Court on the ground that there is no 
evidence — Court of Appeal cannot grant pennis- 
sion for withdrawal with liberty to institute a 
fresh suit.) 

(’17) AIR 1917 Cal 409 (410). 

(’27) AIR 1927 All 704 (706). (Failure to prove 
particular document not sufficient ground.) 

(’26) AIR 1926 Lah 497(498). (Failure to produce 
evidence in time is not sufficient ground.) 

(’28) AIR 1928 Oudh 482 (484, 485) ; 3 Luck 408. 

(’21) AIR 1921 Pat 42 (42) : 6 Pat L Jour 112. 
(Inability to produce some important evidence 
not sufficient ground.) 

.(’18) 20 Ind Cas 642 (648) (Oudh). (Party, once 
having been allowed to produce evidence and 
having had trial, cannot be allowed to withdraw 
to sue afresh on merely a chance of his being 
able to produce additional evidence in support of 
the case upon which he has failed.) 

(’18) 21 Ind Cas 28 (24) : 87 Bom 682. (Failure 
to produce documents is not sufficient ground 
under this rule.) 

(’19) AIR 1919 Cal 129 (129). (Party desiring to 
adduce additional evidence is not sufficient 
ground to withdraw suit or appeal under this 
rule.) 

(’16) AIR 1916 Cal 266 (266) : 44 Cal 867. 
(Inability to produce necessary evidence in time, 


not sufficient ground under this rule.) 

[See also (1881) 3 All 528(629). (Whether the 
Court ought to withdraw from a former suit 
with liberty to bring a fresh suit on the ground 
that tho defence to tho suit was such that the 
suit must fail if proceeded with— Querre)] 

5. (’22) AIR 1922 Nag 84 (86) ; 18 Nag L R 30. 
(’12) 14 Ind Cas 83 (84) (Cal). 

(’18) AIR 1918 Pat 452 (453) : 3 Pat L Jour 460. 
(•36) AIR 1935 Nag 186 (189). 

6 . (’17) AIR 1917 Nog 121 (122). 

7 . (’81) AIR 1931 Cal 107 (108). 

(’35) AIR 1935 Oudh 495 (495).(Failuro of plaintiff 
to produce document at proper time or any 
other default on his part cannot be regarded as 
sufficient ground.) 

8. (’18) AIR 1918 Oudh 168 (163) : 21 Oudh Cas 

66 . 

(’27) 1927 Mad W N 851 (861, 852). 

9 . (’31) AIR 1931 Cal 836 (386). 

(’29) AIR 1929 Cal 88 (89) : 55 Cal 1067. 

('ll) 10 Ind Cas 818 (813) : 36 Bom 261. 

(’76) 24 Suth W R 23 (23). 

(1865) 2 Suth W R 297 (299). 

10 . (’26) AIR 1926 Bom 315 (316) : 50 Bom 192. 
(’26) AIR 1926 Mad 868 (868). 

(’25) AIR 1025 Lah 497 (498). 

(’28) AIR 1928 Mad 1085 (1086). 

(’25) AIR 1926 Mad 1268 (1269). 

(’26) AIR 1925 Mad 617 (618). 

(’30) AIR 1930 I,ah 175 (176). 

(’29) AIR 1929 All 683 (685). 

(’28) AIR 1928 Oudh 482 (484) : 8 Luck 403. 
(’20) AIR 1926 Pat 128 (128). 

(’26) AIR 1926 Oudh 291 (293): 27 Oudh Cas 231. 
(’18) AIR 1918 Lab 829 (330). 

(’17) AIR 1917 Cal 409 (410). 

(’16) AIR 1916 Cal 266 (266) : 44 Cal 367. 

(’18) AIR 1918 Mad 499 (499). 

(’18) AIR 1918 Pat 261 (262) : 8 Pat L Jour 651. 
(’22) AIR 1922 Gal 58 (69). 

(’10) 6 Ind Cas 629 (630) (Cal). 

(’10) 8 Ind Cas 868 (869) (Mad). 

(’09) 8 Ind Cas 61 (68) : 5 Nag L R 88. 

(’15) AIR 1915 Mad 480 (481). 
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given a wider meaning.^^ Thus, it has been held that clause (b) is not confined to 
cases in which the Court considers that the suit must necessarily fail.^* 

The following have been held to bo “suflScient grounds** for allowing the plaintiff 
to withdraw his suit with liberty to sue afresh — 

(1) The omission to file a power-of-attorney.^*^ 

(2) Evidence being not available, for no fault of the plaintiff.^^ 

(3) The suit being premature and the cause of action accruing pending the suit.^*^ 

(4) Where the plaintiff has failed to put in evidence, an important document 

essential to the success of his case. In this respect there is a distinction 
between a case where a plaintiff wants to get time in order to produce a 
large body of fresh evidence to counteract the defendant's evidence and a case 
where a plaintiff merely wishes to give formal proof of a document.^® 

(6) Where two suits are brought and both are sought to be withdrawn to be 
consolidated into one and there is an apprehension that the second of the two 
suits would be barred under 0. 2 R. 2 }'^ 

(6) Where the plaintiff had been misled by the absence of a specific denial in the 
written statement.^® 


(7) Where a material document has been rejected as not properly stamped.^® 

(8) Where the plaintiff finds that the defendant is absent and that even if a decree 

is passed it cannot be executed.®® 


For other instances, see the undermentioned cases.*^ 


(’85) AIR 1985 Pat 251 (252). 

Hq) air 1988 Lah 582 (683). 

(*85) AIR 1935 Pat 438 (438), 

(’38) AIR 1938 Lah 294 (294). 

11. (’81) AIR 1931 Cal 268 (269). (Withdrawal 
may bo allowed if evidence on which party de- 
pends is not available for no fault of the party.) 

(’84) AIR 1934 All 214 (216). (Sufficient grounds 
mean any sufficient ground whether it is in the 
nature of formal defect or not.) 

(’85) AIR 1935 Bom 28 (29) : 59 Bom 114. (Ap. 
proving AIR 1921 Bom 267 and dissenting from 
AIR 1926 Bom 816.) 

(’19) AIR 1919 Mad 1071 (1073, 1074) : 41 Mad 
701 (Per Sadasiva Aiyar, J.) 

(’38) AIR 1938 Rang 889 (390) : 1938 Bang L R 
270. (The two sub-clauses are intended to cover 
different circumstances.) 

12. (’38) AIR 1938 Rang 389 (891) : 1988 Rang 
L R 270. (Suit not including a certain claim— 
Plaintiff fearing that by persevering in suit he 
might lose altogether the right to sue in respect 
of such claim — Leave may be granted with 
liberty to sue again.) 

13. (’26) AIR 1926 All 294 (294, 295). 

14. (*31) AIR 1931 Cal 268 (269). 

(’71) 16 Suth W R 100 (100). 

15. [See (’26) AIR 1926 Mad 694 (596). (Only 
course where plaintiff brings his suit before 
cause of action arises is to dismiss the suit 
with liberty to bring fresh suit upon a proper 
cause of action.)] 

16. (’29) AIR 1929 All 188 (134) : 60 All 686. 

17. (’24) AIR 1924 Rang 249 (266) : 2 Rang 66. 
(’75) 1676 Pun Re No. 66. (Objection to a suit on 

the ground of 0. 2 B. 2 la a good ground.) 


18. (’14) AIR 1914 Cal 842 (843). (Plaintiff was 
allowed to abandon portion of claim with liberty 
to sue afresh.) 

19. (’69) 13 Moo Ind App 160 (170) (PC). 

20. (’91) 16 Bom 160 (164). 

[But see (’92-96) 1892-1896 Upp Bur Rul 261 
(Court should not ask the plaintiff to withdraw 
his suit, if he does not know the address of the 
defendant.)] 

21. (’10) 8 Ind Gas 962 (962) : 6 Low Bur Rul 
191. (Promissory note invalid — Withdrawal 
with liberty of suing for money lent allowable.) 

(’83) AIR 1938 Oudh 273 (273, 274). (Suit on 
behalf of a minor by his natural father — Court 
of Wards taking charge of minor’s property— As 
suit would be incompetent without the Court of 
Wards, permission granted to guardian to with- 
draw.) 

(’73) 20 Suth W R 168 (163, 164). (Where plain, 
tiff bad a good claim for contribution and the 
best evidence to determine the proportion pay- 
able by the various defendants had not been, 
given.) 

(’72) 17 Suth W R 164 (165). (Plaint containing 
prayer for separate possession instead of for joint 
possession.) 

(’12) 17 Ind Cas 895 (396) (Mad). (Facts set out 
with no clear conception of the exact nature of 
right.) 

(’29) AIR 1929 Mad 86 (87). (Plaintiff urging new 
point of law at late stage — Case raiJng ques- 
tions of great importance affecting the rights of 
a large body of persons.) 

(’21) AIR 1921 Cal 611 (612). (Claim for enhance- 
ment of rent on the ground of excess area under 
B« 62, Bengal Tenancy Act ^ Case sought to be 
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In the following cases it has been held that there are no sufficient grounds for 
allowing the plaintiff to withdraw his suit with liberty to institute a fresh suit — 

(1) Where the parties are ready for trial, and a withdrawal will prejudice the 

defendant.^^ 

(2) Where the plaintiffs are not ready to go on with the case.^® 

(3) Where notices on the heirs of a deceased defendant could not bo served.®^ 

' (4) Where owing to the mistake of the writer who drew up the plaint, some 
important items were left out.®® 

(6) Where the plaintiff deliberately and grossly undervalues his suit and pays 
insufficient court-fee.®® 

For other instances, see the undermentioned cases.®^ 

In the undermentioned case®® it was held by the Allahabad High Court that 
whore on an application by the plaintiff for permission to withdraw his suit, the Court 
refers the matter to the other side and on the other side stating that it has no objection 
provided that its costs are paid, permits the suit to bo withdrawn with liberty to bring 
a fresh suit, the Court does not act without jurisdiction. The decision proceeds on the 
ground that the Court would be called upon to go into the question whether a formal 
defect or other sufficient ground existed only if the opposite party denied its existence. 
But whore the opposite party did not deny it, there would really bo nothing for the 
Court to examine. 


27. “May £rant permission.”— The Court can pass an order under the rule 
suo motu. An application by the plaintiff is not necessary.^ Although the rule does not 
specifically mention anything about notice, still *‘it is an elementary rule of universal 
application and founded upon the plainest principles of justice that a judicial order 
which may possibly affect or prejudice any party cannot be made unless he has been 
afforded an opportunity to bo heard.” Hence, if the Court allows a plaintiff to withdraw 
his suit with liberty of bringing a fresh suit on the same cause of action, without 
giving notice to the defendant, the High Court will interfere in revision.® The 
permission under the rule extends only to one suit. A plaintiff was allowed to withdraw 
his suit with permission to bring a fresh suit, on condition of his paying defendant’s 


proved on the basis of contract-— Case not framed 
as on contract— Withdrawal allowed.) 

(*88) AIR 1988 Bang 889 (391) : 1938 Rang L R 
270. (Plaint not including certain claim— Plain- 
tiff fearing that by persevering in suit he might 
lose altogether the right to sue in respect of such 
claim — Leave may be granted with liberty to 
sue again.) 

22. (’25) AIR 1925 Mad 617 (618). 

P22) AIR 1922 Nag 84 (85) : 18 Nag L R 80. 

*18 AIR 1918 All 356 (357). 

(*09) 4 Ind Cas 252 (258) : 83 Bom 722. 

23. (*25) AIR 1925 Mad 1268 (1269). 

24. (*22) AIR 1922 Bom 449 (449) : 47 Bom 92. 

25. (*17) AIR 1917 Cal 36 (37). 

26. (’18) AIR 1918 Mad 499 (500). 

(’19) AIR 1919 Mad 1071 (1074) : 41 Mad 701. 

27. (’02) 5 Oudh Cas 867 (368). (Suit as filed not 
maintainable.) 

(’84) AIR 1934 All 187 (188, 189). (Plaintiff not 
prepared to meet defendant’s case, is no ground 
for withdrawal.) 

*18) MB 1918 Nag 98 (94). . (Plaintiff who has 
misunderstood his case is not entitled to the 


indulgence.) 

(’18) AIR 1918 Cal 797 (797). (Reliefs not properly 
asked for.) 

(’25) AIR 1925 Oudh 718 (718). (Amendment of 
plaint at late stage refused as necessitating new 
trial — Withdrawal with liberty also not 
allowed.) 

(’08) 10 Bom L R 625 (627). (Alteration in sub- 
stontive law pending suit— Withdrawal so as to 
get benefit of — Not allowable.) 

(’85) AIR 1935 Pat 251 (252). (Lack of evidence is 
no ground for allowing withdrawal.) 

28. (*38) AIR 1938 All 450 (451). (Order not open 
to revision.) 

Note 27 

1. (’27) AIR 1927 Nag 802 (303): 10 Nag LR142. 

(’33) AIR 1938 Mad 865 (876). 

[See however (’87) 1937 Oudh W N 1146 
(1149).] 

2. (’17) AIR 1917 Cal 633 (638) : 44 Cal 454. 

('80) AIR 1930 Nag 151 (151, 152). 

(’78) 5 N W P H C R 116 (117). 

(’84) 6 All 211 (213). 


0.28 R.1 
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0.28 R.1 costs. He filed the second suit without paying the costs, but paid them afterwards. The 
Notes 27-28 second suit was dismissed on the ground of the plaintiff’s failure to comply with the 
condition as to costs. Thereupon the plaintiff tried to bring a third suit. It was held 
that he was not entitled to do so.^ 

In the undermentioned case^ it was held that a specific order allowing the 
withdrawal of the suit and permitting a fresh suit to be brought *is not necessary and 
that a direction in the decree permitting the plaintiff to bring a separate suit in regard 
to a portion of the claim is enough. 


28. Form of permissloilt — The permission to file a fresh suit need not be 
express but may be implied from the circumstances under which the order was passed.^ 
Where the Court does not wish to grant the application for permission, it can dismiss 
the application and direct the plaintiff to proceed with the suit and if be fails to do so, 
it can dismiss the suit for default of prosecution.^ But the Court cannot refuse liberty 
to file a fresh suit and at the same time dismiss the suit.^ Nor can it merely allow 
the suit to be withdrawn and at the same time refuse liberty to bring a fresh suit.^ 
Similarly, an order on such an application granting permission to sue in respect of a 
portion of the claim only is bad.^ Directing a new plaint to be filed is also not a 
legal order to be passed on an application under Buie 1 sub-rule (2).® Similarly an order 
substituting the plaintiff’s assignee on the record and permitting him to withdraw the 
suit with liberty to bring a fresh suit is not valid The dismissal of a suit in the form 
‘*in which it is brought” does not amount to a permission to sue again.® 

An application for- withdrawal of a suit under Buie 1 is a petition chargeable 


[S«« also (’98) 1 Oudh Cas 97 (99). (Order of 
'withdrawal without notice though erroneous 
cannot be questioned in second suit.)] 

3. (*25) AIR 1925 Bom 272 (272). 

A. (’88) AIR 1938 Mad 865 (876). 

[See however (’37) 1937 Oudh WN 1146(1149). 
(Rule clearly contemplates an application by 
plaintifif and the decision in the presence of 
the parties — A more remark in the judgment 
cannot be construed to be a permission of the 
Court.)] 

Note 28 

1. (’24) AIR 1924 Nag 285 (286). 

(’84) AIR 1934 All 292 (293). (Application to 
withdraw with permission to bring frei^ Suit- 
Application granted — No specific mention of 
liberty to bring fresh suit — Permission is pre- 
sumed to have been granted.) 

! '26) AIR 1926 Pat 259 (260) : 5 Pat 23. 

’27) AIR 1927 Oudh 860 (860). 

’27) AIR 1927 Rang 287 (288). 

’18 AIR 1918 Mad 126 (127). 

(’96) 9 0 P L B 8 (4). 

(’20) AIR 1920 Lah 494 (406). (Application for 
probate withdrawn and suit filed.) 

[But see (’17) AIR 1917Lah83 (84) : 1916 Pun 
Re No. 97.] 

2. {See (’68) 1 Bong L R 0 0 46 (46).] 

3. (’26) 95 Ind Cas 199 (200) (Cal). 

(’88) 1866 All W N 182 (182). 

(’82) 135 Ind Cas 160 (160) (All). 

4. (’25) AIR 1925 All 272 (272). (If the order of 
withdrawal without liberty to bring fresh suit is 
not appealable, the High Court can interfere in 
revision.) 


(’26) AIR 1926 Cal 283 (288). (Court not allowing 
withdrawal with liberty to sue afresh — Court 
should simply dismiss the application.) 

(’28) AIR 1928 Cal 278 (278). (Where the Court 
considers that the application for withdrawal 
with liberty to bring a fresh suit should not be 
granted a proper course is to dismiss the appli- 
cation and go on with the case.) 

’21) AIR 1921 Pat 360 (360). 

’ll) 10 Ind Cas 846 (846) (Cal). (Court allowing 
to withdraw without leave to sue afresh— If the 
order of the Court is not appealable. High Court 
can interfere in revision.) 

(’17) AIR 1917 Cal 197 (198). 

(’08) 82 Bom 845 (848). (Plaintifif not desiring to 
withdraw, unless with liberty to sue afresh — 
Court considering that liberty ought not to be 
granted— The proper course is simply to dismiss 
the application.) 

(’09) 8 Ind Cas 206 (206) (Mad). (Court cannot 
allow the withdrawal and refuse the applicant 
leave to bring a fresh suit, unless the petitioner* 
is informed of such proposed order and he con- 
sents to it.) 

(’20) AIR 1920 Pat 587 (587, 588). 

(’21 AIR 1921 Pat 860 (860). 

(’82) 1882 All W N 69 (69). 

(’82) AIR 1982 Mad 165 (165). (AppUeation in- 
divisible.) 

5. (’08) 6 Bom L R 228 (224). 

6. (’87) 9 AU 191 (200) : 18 Ind App 184 (PO). 

7. (’68) 9 Suth W R 809 (811). 

8. (’87) 9 All 166 (167). 

(’88) 6 All 696 (696). 

(’86) 8 All 282 (290). 
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with court-fee under the Gourt.fees Act.^ 

29. Dismissal of suit with liberty to bring a fresh suit. — A Court cannot 
dismiss a suit with liberty to the plaintiff to bring a fresh suit on the same cause of 
action.^ See Note 28. 


0.28 R.1 
Notes 28-82 


30. Liberty* to withdraw two suits in order to bring a consolidated suit. 

— Where a plaintiff files two suits and then prays for permission to withdraw both 
the suits with leave to bring a fresh suit in respect of the subject-matter of both the 
suits so as to obviate any danger of the claim comprised in the second suit being 
barred by 0. 2 B. 2, the application may be granted althoughi in fact, 0. 2 B. 2 may 
not be applicable to the case.^ See also Note 26. 


31. " On suoh terms as it thinks fit.” — A defendant should ordinarily be 
granted his costs whore the plaintiff is granted permission to withdraw the suit with 
liberty to bring a fresh suit.^ Where the payment of costs is made a condition of 
withdrawal with liberty, the order should limit the time for such payment and should 
further direct that on default of such payment the suit should stand dismissed with 
costs.^ Where such direction has not been given and the plaintiff fails to pay the costs 
within the time fixed, there is a conflict of opinion as to whether the second suit is 
barred. According to the High Courts of Calcutta,® Lahore* and Patna,® the second 


9. (1884) 8 Mad 16 (17). (Reference under Stamp 
Act.) 

Note 29 

1. (*26) AIR 1925 VQ 65 (68): 62 Ind App 100: 27 
Oudh Gas 384 : 47 All 158 (PC). 

(*69) 13 Moo Ind App 160 (170) (PC). 

(12) 14 Ind Cas 83 (33) (Cal). 

(*87) 9 All 690 (697). 

(’89) 11 All 187 (189). 

(’23) AIR 1923 Oudh 242 (246). 

(’37) AIR 1937 Rang 608 (510): 1937 Rang L R 432. 
[See (1864) 1 Suth W R 822(322). (When suit by 
permission is Tvithdrawn under this rule, proper 
order to be recorded is not of dismissal but a 
simple order in terms of the rule.)] 

Note 30 

1. (’24) AIR 1924 Rang 249 (265) : 2 Rang 66. 
[See (’20) AIR 1920 Mad 1026 (1082). (Permis- 
sion to consolidate withdrawn suit with a pend- 
ing suit — Consolidation alone to bo made — 
Fresh suit barred.)] 

Note 31 

1. (’23) AIR 1928 Bom 206 (206) : 47 Bom 559. 
(’32) AIR 1932 Mad 714 (715). 

[See also (1864) 1 Suth W R 322 (322). 

1*26) AIR 1926 All 738 (733): 48 All 696. (Con- 
tested suit— Defendant ready— Full costs to be 
allowed.)] 

2. (’18) AIR 1918 Pat 171 (171, 172) : 8 Pat L 
Jour 68. 


(’85) AIR 1985 Nag 66 (66, 67); 31 Nag L R 266. 

('29) AIR 1929 All 692 (696). 

(’14) AIR 1914 Oal 207 (208). (Time for payment 
not fixed— Freeh suit may be instituted and costs 
ine^y be paid subsequently.) 

3. (14) AIR 1914 Oal 207 (208). 

(11) 10 Ind Oas 6 (0) (Oal). (Notwithstanding 
&e ptovidon that otherwise suit should stand 
dismissed.) 

(’04) 81 Oal 966 (968). 


2 Hyde 212 (213, 214). 

(12) 15 Ind Cas 169 (160) (Oal). (Suit must le 
taken to be instituted on the day the costs were 
paid.) 

(’20) AIR 1920 Cal 897 (897). (Withdrawal al- 
lowed on condition of payment — Dismissal on 
default not directed — Fresh suit should only be 
stayed until payment.) 

(’38) AIR 1938 Cal 13 (15): ILR (1938) 1 Cal 273. 
(Letters Patent appeal affirming 164 Iiid Cas 603.) 
(’88) 68 Cal L Jour 75 (81). 

[See (’81) AIR 1931 Cal 791 (792). (Whore the 
High Court has no jurisdiction and the case is 
withdrawn on that ground, unless thuro are 
other special reasons for applying R. 26 of the 
Original Side Rules, the payment of costs should 
not be made a condition precedent to the filing 
of a fresh suit.)] 

[But tee (’05) 2 Cal L Jour 480 (484). (Order 
was that the suit should stand dismissed on 
default.) 

(’18) AIR 1918 Oal 749 (760)., (Payment of costs 
made condition precedent to the institution of 
suit — Order held to be strictly complied with.) 
(’34) AIR 1934 Cal 488 (435). (Where costs are 
not paid within the time fixed, the order grant- 
ing permission stands cancelled.)] 

4. (’27) AIR 1927 Lah 159 (160). (Order of the 
Court not directing definite time for payment — 
Fresh suit not bad ah initio for default, but can 
bo entertained if costs are paid boforo suit comes 
on for trial.) 

[See however (’89) AIR 1989 Lah 148 (148). 
(Permission to institute fresh suit after pay- 
ment of costs — Fresh suit is barred unless 
costs are paid.)] 

5. (’26) AIR 1926 Pat 409 (410) : 5 Pat SOC. 

(’26) AIR 1926 Pat 472 (478). 
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0. 88 B« 1 suit is not barred, whether a date has been fixed for the payment or not, or whether or 
Votes Sl-Sa not such payment has been made a condition precedent to the institution of a fresh 
suit. These decisions proceed on the view that until the costs are paid the original suit 
itself cannot be deemed to have been withdrawn but must be taken to be pending till 
such costs are paid, that inasmuch, therefore, as the second suit must be taken to have 
been filed at the time when the first suit was pending, it should be stayed under 
Section 10 of the Code, and that, when the costs are actually paid the first suit will 
be deemed to be withdrawn on the date of such payment and the second suit can be 
proceeded with. The High Court of Allahabad" has held that where the order of the 
Court is that the amount should be deposited by a certain date and that date expires, 
a subsequent deposit would in no way comply with the order granting leave to 
withdraw. But in regard to cases where no date is fixed, it follows the Calcutta view 
mentioned above.^ The Judicial Commissioner’s Court of Nagpur® has held that where 
a suit is allowed to be withdrawn with liberty, on payment of costs before the 
institution of the fresh suit, the failure to pay such costs is only an irregularity which 
does not entail ipso facto a dismissal of the suit, and that, if the costs are paid before 
the hearing, the irregularity is cured. The Calcutta view as to the original suit being 
pending till the costs are paid was not accepted by this Court. But the second suit 
must be treated as having been instituted on the day the costs are paid and if the 
costs are paid after the period of limitation for the suit expires, the suit must be 
dismissed.® According to the High Cburts of Bombay,^® Madras^^ and Rangoon,^® the 
costs must, where the time for payment is specified^ be paid before the specified date, 
and, where no time is specified, before the institution of the suit; otherwise, the 
second suit will be barred. According to this view, the permission means a permission 
to bring a fresh suit and not a permission to withdraw from the first suit, and that 
the first suit does not continue pending till the costs are paid, but is withdrawn 
immediately on the order for withdrawal. 

Where it is impossible for the plaintiff to pay the costs within the time fixed, 
it has been held that the Court can extend the time for such payment.^® 

Where a plaintiff suing for redemption is allowed to withdraw his suit with 
liberty to sue again within two years from the date of the withdrawal but sues after 
the expiry of the two years, his suit is not barred, provided it is within limitation. It 
is not open to the Court in which the first suit is instituted, to curtail the period of 
limitation which the law allows to the plaintiff within which to bring his second suit 
for redemption.^* 


32. Fresh suit mast be betveen the same parties. — The bar under 
this rule applies only it the second suit is between the same parties as the first sui^ 


(*18) AIR 1918 Pat 171 (171, 172) : 8 Pat L Jour 
63. (It ig sufficient if the costs are paid before 
the suit comes on for trial.) 

[But see (’25) AIB 1925 Pat SOS (310).] 

6. (’33) AIR 1933 All 810 (812) ; 56 All 10. 

7. (’83) AIR 1933 All 810 (812) ; 66 All 10. 
(AIR 1929 All 692, Not followed.) 

[But see (’29) AIR 1929 All 692 (695).] 

8 . (’29) AIR 1929 Nag 185(186):25NagLB 171. 
(’85) AIB 1935 Nag 56 (56) ; 81 Nag LR 266. 

9. (’35) AIB 1935 Nag 66 (57) : 81 Nag L B 
266. (This does not mean that Court is bound 
to keep the second suit pending until period Of 
limitation expiree.) 


10. (’81) AIR 1931 Bom 257 (258,259);56 Bom 206, 

11. (’24) AIR 1924 Mad 877 (878, 879). 

(’10) 6 Ind Oas 288 (288) : 83 Mad 258. 

[But see (’18) AIB 1918 Mad 78 (80). (Payment 
of costs not condition precedent.)] 

12 . (’39) AIR 1939 Bang 878 (880, 881) : 1939 
Bang h R 749. 

13 . (’06) 29 Mad 870 (871). 

(’26) AIR 1926 Pat 409 (4ll) : 6 Fat 806. 

(’12) 15 Ind Cas 159 (160) (Oal). 

14. (’20) AIR 1920 Bom 29 (20) : 44 Bom 989. 

Note 32 

1 . (’28) AIR 1028 AU 689 (694, 69(^.;'(Suits by 
shelNut representing idol — TNiie tdti &4M eeot b. 
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Thus, where the second suit is against a different defendant it is not barred under 

this rule.^ Similarly, the withdrawal without the leave of the Court, of a suit by a 

Hindu reversioner, challenging an improper alienation by a Hindu widow, is no bar 

to another suit by another presumptive reversioner for the same purpose as the 

reversioners do not claim through each other.^ 

• 

88. Same sabjeot-matter. — Sub-rule (3) provides that where a plaintiff 
withdraws his suit without the permission of the Court under sub-rule (2), be shall be 
debarred from bringing a fresh suit in respect of the same subject-matter. The term 
"subject-matter” means the plaintiff's cause of action for his suit^ and a Kuit on a 
different cause of action is therefore not barred under this rule^ even though the suit 
may relate to the same property? Conversely, a suit based on the same cause of action 
as the first one is barred.^ 

Illustrations 

(1) A suit for declaration of title to a war bond is a bar to a suit for the recovery of the 
hondfi 

(2) A suit for recovery of plots A and B and which is withdrawn with reference to plot D will 
bar a second suit for recovery of plot B as the cause of action with reference to both the plots is 
the same.^’ 

(8) A suit for the ejectment of the defendant as a trespasser will not bar a second suit for the 
ejectment of the same defendant as a tenant^ after notice to quit .7 

(4) A suit claiming ownership of land is no bar to the institution of a suit claiming an 
easement over the same land.^ 

(5) Where, during the lifetime of a Hindu widow, a reversioner sues for a declaration that 
an alienation made by the widow is not binding on him and bo then withdraws the suit without 
the permission of the Court to sue again, a subsequent suit by him after the widow’s death, for 
possession of the property is not barred.^ 


represented by the same shebait.) 

(*17) AIR 1917 Pat 643 (644). (Principle of bar 
does not apply to a stranger.) 

{’27) AIR 1927 Bom 87 (88). (Same jperson claim- 
ing but in a different capacity^Principle of bar 
does not apply.] 

2. t(’82)8Gal871 (874). 

3. (*18) AIR 1918 Mad 495 (496). 

Note 33 

1. (’30) AIR 1930 Lah 937 (939). 

(’84) AIR 1934 Cal 433 (435, 436). 

{’17) AIR 1917 Bom 10 (10) ; 42 Bom 165. 

(’05) 16 Mad L Jour 462 (465, 466) (FB). 

(’33) AIR 1933 Mad 3 (4) : 66 Mad 163. 

(’32) AIR 1932 Lah 138 (139, 140). (Suit under 
S. 77 of the Registration Act before refusal by 
Registrar — Withdrawal without permission— 
Subsequent suit after such refusal— Not barred.) 

(’24) AIR 1924 Oudh 180 (181). 

(’89) AIR 1939 All 684 (686). (” Subject-matter” 
means series of acts or transactions alleged to 
exist giving rise to the relief claimed.) 

2. (’17) AIR 1917 Mad 612 (517) : 89 Mad 987 
(FB). (Overruling 21 Mad 85.) 

(’33) AIR 1933 Lah 943 (944) : 16 Lah 1. 

Cld) 18 Ind Gas 49 (65) : 86 Mad 326. 

(*29) AIR 1929 Mad 798 (800, 801). 

('34) AIR 1984 Lah 721 (728) : 16 Lah 27. 

3. (’24) AIR 1924 Oudh 180 (181). 

{'34) AIR 1934 Cal 488 (486). (Suit for possession 
against tenants-at-wlll — Suit withdrawn for 
want of proper notice without permission for 


fresh suit — Subsequent suit after proper notice 
is not barred.) 

(’88) AIR 1933 Lah 943 (944) : 15 Lah 1. (The 
word ’subject-matter’ docs not mean property 
but refers to right in property which a person 
seeks to enforce.) 

(1900) 4 Gal W N 110.(112). 

(’94) 21 Gal 265 (268). 

4. (’30) AIR 1930 Lah 755 (756). 

(’89) AIR 1939 All 584 (586). 

5. (’24) AIR 1924 Rang 127 (181). 1 Rang 618. 

6. (’18) AIR 1918 Gal 23 (26). 

7. (’17) AIR 1917 Bom 10 (10) ; 42 Bom 165. 
(’20) AIR 1920 Cal 666 (667). 

(’88) AIR 1983 Mad 8 (4) : 56 Mad 163. 

[See also (’34) AIR 1934 Gal 433 (436). (Suit for 
possession against tenants-at-will — Suit with- 
drawn for want of proper notice to quit without 
pormissioD to file a fresh suit— Subsequent suit 
after proper notice is not barred under this 
rule.)] 

8. (’06) 2 All L Jour 59 (61). 

9. (’17) AIR 1917 Mad 612 (517) : 39 Mad 987 
(FB). 

(’88) AIR 1933 Lah 943 (944) : 15 Lah 1. (Even 
if plaintiff in the subsequent suit adds pr<ayer in 
regard to the alienation, it may bo treated as a 
surplusage.) 

’06) 9 Oudh Gas 164 (166). 

[But see (10) 8 Ind Cas 1066 (1067) (Mad). 

(’16) AIR 1916 Mad 1190 (1190).] 


0.28R.1 
Notes 88-88 
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(6) Where a suit is withdrawn in view oi a compromise between the parUes, a subsequent 
suit to enforce the terms of the compromise is not barrod.^^ 

(7) On the attachment of a house in execution of a decree, the plaintiff sued to establish 
her title. Meanwhile the executing Court refused to confirm the sale. Thereupon the plaintiff 
withdrew her suit. But the sale was afterwards confirmed in appeal. It was held that a fresh suit 
by the plaintiff was not barred as there was a fresh cause of action.^l 

(8) The withdrawal of a suit for possession is no bar to the institutioh of a suit for renU^^ 

(9) The withdrawal of a suit for partition is no bar to a fresh suit for partition by the same 
plaintiff and of the same property, as the cause of action for a suit for partition is a recurring 
one.l3 

For other instances, see the undermentioned cases.^^ 

It has been held by the Madras High Court^® that the withdrawal of a suit 
instituted by partners who have not been registered as a firm under the Partnership 
Act is no bar to a fresh suit filed by them on the same cause of action after they get 
themselves registered as a firm, because the later suit would be technically by a 
different plaintiff. 

31. Additional relief in fresh salt. — The withdrawal of a suit without the 
permission of the Court to institute a fresh suit operates as a dismissal thereof. Hence, 
0. 2 B. 2 will be a bar to the institution of any suit in respect of any portion of the 
claim which the plaintiff may have omitted in the previous suit in such a case.^ But 
where the withdrawal is with the Court’s permission to bring a fresh suit, 0. 2 B. 2 is 
no bar to the inclusion in the second suit of any portion of the plaintiff's claim or of 
any relief which the plaintiff might have included but did not include in his first suit.* 
,When a suit is withdrawn with permission to bring a fresh suit on the same cause of 
action, it is not necessary to allege in the subsequent suit the same title as in the first.® 


10. (*06) 1905 Pun Re No. 8. 

(*67) 2 Agra 158 (169). 

(’68) 8 Agra 185 (186). 

11. (’81) 1881 Pun Re No. 119, page 287. 

12. (1864) 1864 Suth W R Act X, 67 (67). 

13. (’26) AIR 1925 Mad 112 (114). 

(’24) AIR 1924 All 905 (906) : 46 All 820. 

(’85) AIR 1935 Mad 909 (912). 

14. (’26) AIR 1926 Cal 178 (178). (Redemption 
suit—Claim for mesne profits withdrawn — Suit 
for mesne profits from payment under decree to 
delivery of possession is not barred.) 

(’27) AIR 1927 Cal 865 (871). (Different portion 
of same plot from that involved in prior suit — 
Subsequent suit not barred.) 

(’15) 29 IndCaB24(24)(U. P. B. R.).(A fresh causeof 
action arises each year as regards ejectment.) 

(’26) AIR 1926 All 84 (84). (Right to sue for eject- 
ment under the Agra Tenancy Act is a recurring 
one from year to year.) 

(’29) AIR 1929 All 67 (67, 68). (Withdrawal oi 
suit to eject year to year tenant is no bar to suit 
for ejectment with effect from a subsequent year.) 

(’17) AIR 1917 Cal 112 (118). (Withdrawal of 
suit for declaration that defendant’s name was 
wrongly entered as owner of certain share is no 
bar to suit for declaration of title and recovery 
of possession.) 

(’89) AIR 1989 All 584 (585). (Suit against co- 
sharers for recovery of joint possession of certain 
plots — Some plots bdng in possession of oo- 
sharers as mortgagees, suit in respect of these 
plots dismissed— Subsequent suit for ledemption 


is not barred.) 

(’88) AIR 1988 Rang 210 (212). (Previous suit for 
ejectment on ground that defendant was plain- 
tiff’s tenant holding over after expiry of his ten- 
ancy — Second suit on basis of defendant being, 
in wrongful possession in his own right— Second 
suit not barr^.) 

(’39) AIR 1989 Lab 148 (149). (Previous suit for 
declaration that certain share in property was 
plaintiff’s and not liable to execution withdrawn 
—Fresh suit for partition is not barred.) 

(’35) AIR 1935 Oudh 484 (487) : 11 Luck 860. 
(Suit on promissory note dismissed on plaintiff’s 
withdrawal and no permission to bnng fresh 
suit granted — Subsequent suit on another pro- 
missory note executed for same consideration as 
original note and in respect of same subject 
matter is barred.) 

15. (86) AIR 1986 Mad 697 (698). (Suit by part- 
ners of firm not registered under Parnership Act 
—Withdrawal— Fresh suit after registration not 
barred.) 

Note 34 

1. (’05) 2 OalL Jour 480 (484). 

2. (’17) AIR 1917 Lah 414 (416, 417) : 1917 Pun 
Re No. 65. 

(’ll) 9 Ind Oas 956 (956, 957) (Lah). 

(’25 AIR 1925 Rang 118 (119). 

(’76) 1 All 824 (825). 

(’95) 17 All 58 (55). 

(’85)7 All 624 (626). 

(’87) 10 Mad 160 (164). 

3. (’85) 9 Bom 846 (862). 
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85. Effect of withdrawal withoat permiesion.— The efifeot of the withdrawal 
of a suit without the Court's permission to bring a fresh suit is to debar the plaintiff 
from filing such a suit.^ Thus, where a plaintiff unconditionally withdraws his suit in 
view of the matter in dispute being referred to arbitration, he cannot subsequently sue 
again in respect of such matter, although the arbitration may have become infructuous.^ 
The fact that the plcCintiff states at the time of withdrawal that ho reserves to himself 
the iiberty of bringing a fresh suit does not remove the bar under the rule.^ Even the 
defendant's consent to the withdrawal of the suit at the time of such withdrawal will 
not remove the bar under the rulo.^ But an illegal order for withdrawal without liberty 
being reserved to the plaintiff to bring a fresh suit does not bar a fresh suit.® Similarly, 
where the second suit has been already filed at the time of the withdrawal of the first 
suit, the withdrawal does not bar the trial of the second Suit.® The rule merely bars a 
remedy but does not extinguish the right. ^ Where a creditor sues both the principal 
debtor and the surety in the same suit and later on withdraws the suit as against 
the former, though he cannot file a fresh suit against the principal debtor, ho can 
continue the suit as against the surety.® The bar of a fresh suit in respect of the same 
subject-matter where a former suit has been withdrawn without the permission of the 
Court is not based on the principle of res judicata (because there is no decision of the 
Court in such a case) but is due to the express provision contained in sub-rule (3).® 

Where the suit property is partly within the Court's jurisdiction and partly 
without, the withdrawal of the suit with reference to the former portion is no bar to 
the continuance of the suit with reference to the latter.^® 


In the undermentioned case^^ the Madras High Court held that it was ** very 
doubtful" whether the prohibition of a fresh suit under this rule where the previous 
suit was withdrawn without the permission of the Court can apply to cases where the 
summons had not been served on the defendant at all. 


Note 35 

1. (’08) 30 All 279 (281). 

(’33) AIR 1933 Nag 66 (67). (Plaintiff having the 
name of a defendant struck off without obtain- 
ing leave under this rule— In appeal against the 
decree in the suit he cannot claim against him 
or make him a respondent.) 

(’18) AIR 1918 Cal 23(26). (Though plaintiff may 
falsely allege a different cause of action.) 

(’07) 4 All L Jour 201 (203, 204). 

(’19) AIR 1919 Lah 206 (207) : 1919 Pun Re No. 
136. (Subsequent suit, though on different allega- 
tion, is barred.) 

(’17) AIR 1917 Mad 495 (497, 498). 

(’17) AIR 1917 Cal 112 (113). 

(’27) AIR 1927 All 628 (629). 

(*•73) 20 Suth W R 416 (415). 

(’28) AIR 1928 All 689 (692). (Rule as to bar of 
suit is mandatory.) 

(’38) AIR 1938 Rang 210 (211). 

[See (*86) AIR 1935 Gal 744 (746). (Where the 
defendants have failed to prove that the with- 
drawal of previous suit was without permission 
to bring a fresh suit, the suit is not barred by 
reason of 0. 28 R. 1.)] 

2. (’15) AIR 1916 All 82 (88). 

(’97-01) 2 Upp Bur Rul 286. 

[See alio (*66) 1866 Agra 1 (6) (FB). (Suit with, 
drawn as oompromis^— Compromise not acted 
upon— If former position is iestorable,then origi. 
ual cause of action revives ^ Otherwise not).] 


[But see (’97-01) 2 Upp Bur Rul 284.] 

3. (’28) AIR 1928 Rang 273 (274) : 6 Rang 494. 

4. (’15) AIR 1915 All 32 (33). 

(’35) AIR 1935 Cal 157 (158). 

(1900) 4 Cal W N 110 (112). ((1866) Bourke’s Rep 
Part 7, page 162, Doubted.) 

(’38) AIR 1938 Rang 210 (211). 

5. (’88) 1888 Pun Re No. 147. 

6. (’30) AIR 1930 liah 599 (600). 

(*26) AIR 1926 Mad 490 (491). (Withdrawal with- 
out permission does not prevent the trial of a 
Bubjoct-matter so long as such trial is not affected 
by the principle of res judicata,) 

(’28) AIR 1928 Lah 710 (712). 

7. (’20) AIR 1920 Mad 545 (546). 

(’39) AIR 1939 P G 110 (112) : 1939 Rang L R 
858 : 66 Ind App 198 (P C). 

8. (’39) AIR 1939 P 0 110 (114) : 1939 Rang LR 
858 ; 66 Ind App 198 (PC). (Reversing A IR1937 
Bang 802.) 

9. (’87) AIR 1937 Mad718(719). (Explanation 5 
to Section 11 can be invoW only in respect of 
any adjudication made by the Court.) 

(’39) AIR 1989 All 584 (585). 

[See (’37) AIR 1937 Mad 488 (443). (Dismiraal 
under Order 23 does not amount to adjudication 
—It precludes only second suit on same cause of 
action.) 

10. (’89) 12 Mad 880 (386). 

11. (*85) AIR 1985 Mad 909 (912). 


0.28 R.1 
Note 86 
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The prohibition enacted by sub.rule (3) applies to and not to defences. 
Thus, ^here a defendant raises a plea of set-off but withdraws it without the permission 
of the Court, he will not be precluded from raising the same plea again by way of a 
defence to a subsequent suit against bim.^^ 

86. Erroneous order granting permission. — An order for withdrawal of a 
suit with liberty to institute a fresh suit, contrary to the provisions of this rule, cannot 
be treated as an order made without jurisdiction; such order is consequently not null 
and void, and a fresh suit instituted upon leave so granted is not incompetent. Further, 
the Court trying the subsequent suit is not competent to enter into the question whether 
the Court which granted the plaintiff permission to withdraw his first suit had properly 
made such order} The undermentioned cases* in which a cqntrary view was held are not 
good law. But where there are a number of plaintiffs and the Court allows some of them 
alone to withdraw the suit without the consent of the others, the Court acts without 
jurisdiction and there should be deemed to be no withdrawal at all within the naeaning 
of Order 23 Rule 1.* 

37. Effect of reTcrsal of order granting permission. — Where after a fresh 
suit is filed, the order permitting the withdrawal of the previous suit with leave to 
institute a fresh suit is reversed by the High Court in revision, the proper procedure is 
to declare the fresh suit null and void and to direct the lower Court to go on with the 
first suit from the stage at which the order set aside was passed.^ 

38. Power of Court of Small Causes to allow withdrawal.— A Presidency 
^mall Cause Court which, after dismissing a suit, has granted a new trial, is seized of 
the case, not as a Court of revision but as an original Court and can allow the suit to 
bo withdrawn under this rule.^ But where a decree has been passed in favour of the 
plaintiff contingent on the opinion of the High Court on a certain question which is 
referred to it and the High Court decides against the plaintiff, the suit cannot be 
permitted to be withdrawn with liberty to sue again. The Small Cause Court must, in 
such a case, pronounce judgment in favour of the defendant.* 

39. Appeal. — No appeal lies from an order allowing withdrawal of a suit 
with liberty to bring a fresh suit. Such an order is neither a decree nor an appealable 
order under Section 104 or 0. 43 R. 1.^ Nor does an appeal lie from an order as to 


12. (’37) AIR 1987 Oudh 894 (895) : 18 Luck 323. 
Note 36 

1. (’28) AIR 1923 Cal 269 (269). 

(’21) AIR 1921 Cal 34 (88) : 48 Cal 138 (F B). 
(»12) 14 Ind Caa 175 (175) (All). 

’18) AIR 1918 Mad 1093 (1095). 

’71) 16 Suth W R 276 (276). 

(’75) 23 Suth W R 345 (346). 

(’22) AIR 1922 Pat 44 (46) : 1 Pat 90 (F B). 

(’81) 8 All 528 (629). (Ploa as to order allowing 
withdrawal being bad cannot ' be raised for first 
time at the hearing of second appeal in the 
subeequent suit.) 

(>20) AIR 1920 Mad 1026 (1082). 

(*20) AIR 1920 Lah 494 (496). (Application foe 
probate and gnseqnent suit). 

(’85) AIR 1985 Cal 789 (740). (Objeotiem that 
ptevions suit had abated before leave to withdraw 
was granted to plaintiff.) 

[SM also (’85) 1886 AH W N 161 (161). 


2. (’18) AIR 1918 PatS75(577);8 Pat LJoar404. 
(’20) AIR 1920 Pat 63 (64). 

(’16) AIR 1916 Cal 255 (256) : 44 Cal 867. (Over- 
ruled by AIR 1921 Cal 84 (F B).) 

3. (’22) AIR 1922 Pat 489 (490, 491) ; 1 Pat 228. 

Note37 

1. (’18) AIR 1918 Pat4S2(454) : 8 Pat L Jour 460. 

Note 38 

1. (’02) 29 Cal 239 (241). 

(’66) 8 Mad H 0 R 27 (28). (Can, bat not bound 
to allow withdrawal.) 

2. (’96) 24 Cal 129 (182, 188). 

Nate 39 

1. (’84) 6 All 211 (213). 

('ll) 11 Ind Cas 880 (881) (£iah). 

(’80) AIR 1980 All 868 (864). (Order allpwliig the 

S laintifls to withdraw as against osctfdn ddsn* 
ants, not appealable.) 

(’26) AIR 1926 Oudh 185 (185). 

(’22) AIR 1992 Lah 267 (268). 

(’98) 1898 An W M 904 (9M). 
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oosts under this rule.* Where the Court refuses to permit a suit to he 'withdrawn with 0.28 R«f' 

liberty to sue again, its order is not one affecting the decision of the case within the Notes 82*4f 

meaning of Section 105 and is therefore not open to attack in the appeal from the 

decree in the suit.* But where a Court, while dismissing a suit, reserves a right to 

institute a fresh suit, an appeal lies from the former ]^rt of the decree because the 

appeal in such a case is not from an "order” but from a decree.* So also, where the 

trial Court allows a suit to be withdrawn and, on the defendant appealing, the lower 

Appellate Court sets aside the order and dismisses the plaintiff’s suit, the order of the 

lower Appellate Court amounts to a decree and is appealable to the High Court.* 

40. Letters Patent Appeal. — An order of a single Judge cf a High Court 
refusing to set aside in revision an order of the lower Court, allowing a plaintiff to 
withdraw his suit with liberty of bringing a fresh suit is a “judgment’’ within the 
meaning of Clause 15 of the Letters Patent and hence is appealable.^ So also, an order 
of a single Judge of a High Court allowing the withdrawal of a suit with leave to sue 
afresh is a judgment and is appealable as such.* 

41. Revision. — An order allowing the withdrawal of a suit with liberty ta 
sue afresh is a decision of a case within the meaning of Section 115,^ and is therefore 
open to revision if it is made on grounds not covered by 0. 23 B. 1.* So also, an order 
permitting a partition suit to be withdrawn after the preliminary decree in the suit 
has been passed is open to revision.* Similarly, if the lower Court has not exercised 
a judicial discretion or has not applied its mind at all to the question^ in ordering a 


(’28) AIR 1928 Mad 41C (418,419) : 61 Mad 664. 
(Allowing withdrawal, not a decree.) 

I ’19) AIR 1919 Oudh 116 (116). 

I ’19) AIR 1919 Lah 313 (314). 

I ’94) 16 All 19 (21). 

I ’96) 17 All 97 (99). 

•96) 1896 All W N 21 (21). 

I ’93) 15 All 169 (170). 

’91) 18 Cal 322 (323). 

11900) 27 Oal 862 (363). 

’72) 17 Suth W R 229 (229, 230). 

I ’39) AIR 1939 Lah 472 (472). (No distinction 
can be drawn between the Ciises where a snit is 
simply allowed to be withdrawn and the cases 
where the Courts though allowing the suit to bo 
withdrawn add that the suit is dismissed.) 

[But tee (’86) 8 All 82 (84). 

(’04) 29 Bom 13 (18).] 

2. (’27) AIR 1927 Nag 399 (400). 

(’98) 21 Mod 421 (422). 

(’39) AIR 1989 Lah 472 (472). (Such order is 
jneroly incidental to the order permitting with- 
drawal.) 

3. (’26) AIR 1926 Oal 711 (718). 

4. (’17) AIR 1917 All 134 (185, 186). 

[Set also (’04) 20 Bom 18 (18).] 

5. (1900) 27 Cal 862 (368). 

[See however (’86) AIR 1986 Oudh 486 (488). 
(No appeal lies against an order passed under 

0. 28 R. 1 (1) dismissing a suit as withdrawn 
by the plaintiff— O&tfer.J 

Note 40 

1. (’07) 80 Mad 811 (812). 

3. (’21) AIR 1921 Bom 267 (266) ; 46 Bom 877. 


Note 41 

1. (’22) AIR 1922 Cal 68 (59). 

(’18) AIR 1918 Pat 372 (873) : 2 Pat L Jour 682. 
(Question left open.) 

[But tee (’15) AIR 1915 Cal 100 (100) : 41, Cal 
632.] 

2. (’26) AIR 1925 Oudh 696 (597). 

(’88) 11 Mad 822 (323). 

(’98) 16 All 169 (170). 

(’84) 6 All 211 (213). 

(’22) AIR 1922 Cal 58 (59). 

(’18) AIR 1918 Pat 485 (486) : 8 Pat L Jour 630. 
(’18) AIR 1918 Pat 872 (373) : 2 Pat L Jour 682. 

I ’18) AIR 1918 Mad 699 (099). 

I ’18) AIR 1918 Lah 829 (380). 

I ’lO) 5 Ind Itid Cas 187 (189) (Cal). 

I ’IS) AIR 1916 Mad 480 (481). 

’17) AIR 1917 Cal 409 (410). 

I, ’17) AIR 1917 Cal 172 (172). 

I ’17 AIR 1917 Cal 830 (880). 

’12) 14 Ind Cas 83 (84) (Cal). 

I ’21) AIR 1921 Pat 42 (43) : 6 Pat L Jour 112. 

I ’23) AIR 1923 Lah 97 (98). 

V’25) AIR 1925 Lah 497 (498). 

’26) AIR 1926 All 294 (296). 

' ’30) AIR 1980 Lah 175 (176). 

I ’26) AIR 1925 Oudh 61 (62). 

’24) AIR 1924 Cal 751 (752). 

I ’17) AIR 1917 Oal 86 (87). 

I ’18) 21 Ind Cas 23 (24) ; 37 Bom 682. . 

I ’26) AIR 1925 Oudh 291 (292, 293) : 27 Oudk 
Cas 281. 

(’86) AIR 1985 Oudh 495 (496). 

(’86) AIR 1985 Pat 261 (252). 

3. (’86) AIR 1986 Mad 446 (446). 
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0.18 R.1 suit to be Yrithdrawn vrith liberty, the High Court can interfere in revision on the 

Mots 41 ground that the lower Court's order is vitiated by material irregularitjr in the exercise 

of its jurisdiction.* Thus, it has been held that if the lower Court orders a suit 
to be withdrawn with leave to sue afresh, mthout giving any reasons, it acts with 
material irregularity and its order is liable to be set aside in revision.* But where the 
lower Court has exercised a judicial discretion and allowed a suit to be withdrawn and 
the reasons assigned by it are within the scope of the rule, the High Court will not 
interfere with its discretion merely because the High Court itself might have taken a 
different view of the matter.* An order for withdrawal made ex parte^ or made 
without any enquiry as to the circumstances justifying such withdrawal* is liable to be 
set aside in revision. But, where the Court, upon an application being made to it for 
permission to withdraw the suit, referred the matter to the other side and the other 
side stated that it had no objection provided that it got its costs and the Court 
thereupon allowed the application of the plaintiff, it was held that it could not be 
said that the Court had not applied its mind to the question and that, hence no 
revision lay.* An order refusing permission to withdraw a suit with liberty to bring 
another suit is interlocutory in nature and is not open to revision.^* 


4 . (’12) 14 Ind Gob 07 (98) (All). 

<’S5) AIR 1936 All 881 (382). 

(’84) AIR 1984 All 137 (139). 

(’34) AIR 1934 Cal 59 (60). 

(’2.5) AIR 1925 Oudh 140 (141), 

(’3l) AIR 1931 Cal 336 (886). 

(’26) 96 Ind Cas 556 (556) (All). 
i’2C) 92 Ind Gas 1030 (108l) (All). 

(’22) AIR 1922 All 185 (185). 

(’25) AIR 1925 All 466 (466) : 47 All 819. 

’81) AIR 1981 All 19 (19. 20). 

’27) AIR 1927 All 704 (705). (Discretion exercised 
without material — Revision lies.) 

(’85) AIR 1985 Pat 488 (488). (Failure of the 
lower Court to see whether the necessary condi- 
tions are existing, entitles the High Cburt to 
interfere in revision.) 

(’35) AIR 1935 All 740 (742) ; 58 All 245. 

5. (’88) 11 Mad 822 (828). 

(’81) AIR 1931 All 19 (19). (Order of lower Court 
should bo in such terms as to make it possible 
for the High Court to be satisfied that there was 
prima fade, at any rate, proper ground for the 
Court’s order.) 

(’22) AIR 1922 All 186 (185). 

(’31) AIR 1981 Cal 386 (886). 

(’18) AIR 1918 Nag 98 (94). 

(’28) 117 Ind Cas 864 (864) (Gal). 

’18) AIR 1918 Pat 872 (878) : 2 Pat L Jour 682. 
’16) AIR 1916 Mad 674 (674). 

(’17) AIR 1917 Cal 744 (744), 

(’12) 17 Ind Cas 647 (648) (All). 

(’29) AIR 1929 All 683 (684). 

(’8l) AIR 1981 Cal 107 (108). 

<’22) 64 Ind Cas 82 (82) (Cal). (Plaintiff’s allega- 
tion of misjoinder — Found against— No other 
reasons.) 

(’22) 64 Ind Cas 656 (668) (Cal). (Mere and vague 
allegation of "formal defect’’— Not specific— No 
other reasons.) 

(’24) AIR 1024 Cal 751 (752). 

(’27) AIR 1927 All 622 (S22) ; 49 All 469. 

•(’28) AIR 1928 AH 98 (08) 80 All 199. 


[But see (’02) 29 Cal 289 (241). (Order not con- 
taining ground specified in S. 873— It does not 
follow that Court was not satisfied as to the 
existence of such ground.)] 

6. (’18) AIR 1918 All 418 (419) : 40 All 612. 

(’86) AIR 1985 All 284 (284). 

(’34) AIR 1934 All 214 (214). 

(’85) AIR 1935 Bom 28 (80) : 59 Bom 114. 

(’88) AIR 1933 Oudh 255 (256). 

(’03) 1903 All W N 12 (12). 

(’18) AIR 1918 Cal 534 (584). 

(’80) 125 Ind Cas 580 (680, 581) (All). 

(’2l) AIR 1921 All 65 (66). 

(’24) AIR 1924 All 121 (122). 

(’20) AIR 1920 All 285 (235). 

(’26) AIR 1926 All 548 (648). 

(’27) AIR 1927 All 760 (750) : 50 All 143. 

(’82) AIR 1932 Lah 860 (861) ; 18 Lah 537. 

(’82) 137 Ind Cas 804 (804) (Lah). 

(’88) AIR 1988 Bom 442 (448); I L R (1939) Bom 
66. (Not open to High Court in revision to con- 
sider whether lower 6}urt exercised its discretion 
rightly.) 

[See (’12) 14 Ind Cas 414 (416) (All). (Where the 
order was hold to be not open to objection as it 
promoted the ends of justice.) 

(’09) 82 All 148(151). (The Privy Council refused 
to interfere with the exercise of discretion by 
the High Court.)] 

[See also (’86) AIR 1986 Mad 697 (698). (Oppo- 
site party sufficiently compensate by costs— 
High Court will not set aside order granting 
permission for fresh suit.)] 

7. (’17) AIR 1917 Cal 688 (688,634):44 Cal 454. 
a. (’18) AIR 1918 Pat 462 (464) : 8 Fat L 

Jour 460. 

(’18) AIR 1918 Pat 261 (262) : 8 Pat L Jour 651. 

9 . (’88) AIR 1988 All 460 (451). (U the otinr 
party did not deny the existence of formal dafeot 
or other sufficient cause, there was nothing for 
the Court to examine.) 

10 . (’80) AIR 1980 Lah 589(589). 
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See aleo the undermentioned oase.^^ 

As to powers of a special Judge appointed under Section 54 of the Dekkhan 
Agriculturists’ llelief Act (XVII of 1879), see the undermentioned case.^^ 

See also Section 115 for a general discussion of the powers of the High Court 
in revision and Note 25 above. — 

R, 2. [S. 374.] In any fresh suit instituted on permission 
i i,w not granted under the last preceding rule, the plaintiff 

«ffeetea by fint *uii. ghall be bound by the law of limitation in the 
same manner as if the first suit had not been instituted. 
[1877,8.374; 1859,8.97.] 

1. Limitation. — Under the present rule, a plaintiff withdrawing a suit under 
O. 23 B. 1 with liberty to sue again and instituting a fresh suit is not entitled to 
deduct from the period of limitation applicable to his second suit the time taken up by 
the withdrawn suit.^ Section 14 of the Limitation Act does not apply where a suit u 
withdraxon by a plaintiff.^ The rule provides that the law of limitation shall apply in 
the same manner as if the prior suit had not been brought. Hence a plaintiff is not 
deprived of the benefit of Section 31 of the Limitation Act merely because he has 
withdrawn a prior suit relating to the same subject-matter under 0. 23 E. 1.^ This 
rule applies only to a suit withdrawn under Buie 1 but that rule also does not apply 
except to cases yro'gerly pending in a Court in which the leave is granted. Therefore, 
where a Court has xio jurisdiction to try the suit, its order granting leave to withdraw 
the suit with liberty to file a fresh suit does not fall within Buie 1. Hence this rule 
does not apply to such a case and Section 14 of the Limitation Act is applicable.^ 

Further, the present rule applies only where a period is fixed by the laxv of 
limitation. Hence, where a plaintiff who is required by the order of a Bevenue Court 
to institute a suit within three months, does so within the three months but withdraws 
the suit with liberty to sue again, his subsequent suit brought on the basis of such 
liberty is not barred, though it may bo instituted after the. expiry of three months 
from the Bevenue Court's order.^ 

See also Notes to S. 14 in the Authors’ Commentaries on the Limitation Act. 


11. (’38) AIR 1933 Gal 615 (618). (Dccroo-holder’s 
application to withdraw from execution proceed- 
ing rejected on ground that third party had ac- 
quired interest in property — No revision lies 
especially at the instance of judgment-debtor.) 

12. (’88) 12 Bom 684 (685). (Such Judge cannot 
* in exercise of his revisional powers allow a plain- 

tiS to withdraw suit with liberty to sue again.) 
Order 23 Rule 2 — Note 1 

1. (*18) 20 Ind Oas 205 (206) (Oal). 

(’34) AIR 1934 All 688 (691). 

<’88) 12 Bom 625 (633). 

(’3'n AIR 1987 All 124 (126). 

(’38) AIR 1988 Bom 281 (282) : I L R (1988) 
Bom 827. 

2. ('28) AIR 1928 All 402 (403). 

(’84) AIR 1934 All 688 (692). 

(’82) AIR 1982 All 877 (378). (OhiUr.) 
•(’05>29Bom 219(225). 

(’16) AIR 1916 Mad 944 (946) : 89 Mad 936. 

4*87) AIR 1987 All 124 (126) : 1986 All W B 1014 


(1015). 

(»35) AIR 1935 Bom 259 (260). 

(’38) AIR 1938 Bom 281 (282) ; I L R (1938) 
Bom 327. 

(’39) AIR 1939 Cal 625 (625, 626). (Order 23, 
Rule 2, is apparently an exception engrafted on 
the provisions of S. 14, Limitation Act.) 

3. (’12) 14 Ind Gas 175 (176) (All). 

4. (’08) 35 Gal 924 (928). (Suit filed with leave 
of Registrar under Cl. 12 of the Charter — Leave 
bad — Withdrawal of Buxt— Ultra virea.) 

[See also (*90) 13 Mad 451 (453). (Suits by some 
of obligees in one Court and others in another — 
One suit dismissed — Another withdrawn with 
permission to file fresh suit — Time saved by 
8. 14, Limitation Act.)] 

5. (*14) AIR 1914 All 400 (401). 

[5w (*27) AIR 1927 All 98(99). (The subsequent 
suit is a continuation of the prior suit.)] 

8CPC. 156. 


0.28 B.1 
NoteU 


0.28 B.2 
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R. 3. [S*375.] Where it is proved to the satisfaction of 
^ ... the® Court that a suit has been adjusted^ wholly or 

Compromise of suit. . , _ i n i . . a 

in part by any lawful agreement or compromise,® 
or where the defendant satisfies the plaintiff^® in respect of the 
whole or any part of the subject-matter of the suit, the Court shall 
order such agreement, compromise or satisfaction to be recorded,^’ 
and shall pass a decree in accordance therewith so far as it relates 
to the suit.*® 

[ 1877, S. 375 ; 1859, S. 98. See S. 96 (3) and 0. 20. ] 

Local Amendments 

OUDH 

Add the following proviso : 

''Provided that no agreement, compromise or satisfaction shall be recorded in 
a suit instituted under Section 92, Code of Civil Procedure, unless previous notice of 
the same has been given to the Legal Pemembrancer to Government, and the Court, 
after hearing him, if he desires to bo hoard, decides to accept it." 

RANGOON 

For Buie 3 the following shall be substituted, namely : 

"Where it is proved to the satisfaction of the Court that a suit has been 
adjusted wholly or in part by any lawful agreement or compromise, or where the 
defendant satisfies the plaintiff in respect of the whole or any part of the subject- 
matter of the suit, the Court shall order such agreement, compromise or satisfaction to 
be recorded, and shall either pass a decree in accordance therewith or shall decree 
that all further proceedings in the suit shall be stayed upon the terms of the said 
agreement, compromise or satisfaction with liberty to the parties to apply for the 
purpose of carrying the same into effect. 

Provided that before recording an agreement, compromise or satisfaction in a 
suit instituted under the provisions of Section 92, Civil Procedure Code, the Court 
shall direct notice returnable within a reasonable time to be given to the Advocate. 
General, Burma, or the ofiicer with whose consent the suit was instituted, of the 
agreement, compromise or satisfaction proposed to be recorded. The Advocate-General 
or such officer as aforesaid may thereupon appear before the Court and be heard in the 
matter of such agreement, compromise or satisfaction." 


1* LegiiUtive change*. 

2. Scope of the Rule. 

3. Applicability to Revenue G>urts. 

4. Applicability to mortgage auita. 

5. Applicability to divorce auite. 

6. ** Where it it proved to the aatitfaction of 

the Court.** 

7. ** Hat been adjutted.** 

8. *^By any lawful agreement or compro- 

mite.** 

9. Submittion to award, if a valid adjutl- 

ment. 

10. Agreement to take oaA. 

11. Compromite of probate proceedingt. 

12. Compromite of luit under the Dekkhau 

Agriculturiate* Relief Act. 

13. Com|kromiie pending arbitratfon. 


13a. Compromite of proceedingt for eetting. 
aside award. See Bch. II Para. 15, Note 4. 

14. Compromite of guardianthip proceedingi» 

15. Pre-dccree agreemente in bar of execu- 

tion. 

16. “ Where the defendant tatitfiet the plain- 

tiff.” 

17. ” Shall order such agreement, compromite 

or aatitfaction to be recorded.** 

18. ** Shall peat a decree in accogglance there- 

with ao far aa it relatea to the suit.** 

19. Where compromite includea mattera net 

relating to the auit. 

20. Partiea to the compromiae. ^ £ 

21. Compromite by minor*# , guafflUl^^ 

Notes to Order 82 Rule 7. 

22. Compromiae by Hindu widow* 



C0MFB0M18E OF SUIT 


2483 


23. Compromise by pleeder. 

24. Effect of consent decree and admissibi- 

lity in evidence, 

25. Registration, if necessary. 

20. Stamp. 

27. Execution of consent decree. 

Other Topics 

Oompromisd not binding on non-parties thereto. 
See Note 20. 

Compromise to party's disadvantage not invalid. 
See Note 8. 

Jurisdiction of Court under the rule. See Note 18. 


28. Mode and effect of setting aside compro« 

mise decreet. 

29. Compromise of appeal. 

30. Compromise of execution proceedings. See 

Rule 4. 

31. Appeal. 

32. Revision. 

33. Construction of compromise decrees. 

(miscellaneous) 

Partial award not invalid. See Note 0. 

Procedure in case of denial of compromise. See 
Notes 2 and 6. 

Procedure under this rule not formal. See Note 17. 


0.23 

Notes 


1. Legislative changes. — 

1. The words “where it is proved to the satisfaction of the Court that** are new. 
See Notes 2 and 6 below. 

2. The words “the Court shall order such agreement, compromise or satisfaction 
to be recorded** have been substituted for the words “such agreement, compromise or 
satisfaction shall be recorded.** This makes it clear that in every case of a compromise 
decree, there should be an order recording the compromise from which an appeal is 
provided by Order 43 Rule 1 (m). 

3. The words at the end of Section 375 “such decree shall be final so far as it 
relates to so much of the subject-matter of the suit as is dealt with by the agreement, 
compromise or satisfaction" have been omitted and a new sub-section has been added to 
Section 96, providing that no appeal lies from a consent decree. 


2. Soope of the Rule. — After the institution of a suit it may be adjusted by 
the parties either wholly or in part by any lawful agreement or compromise. The 
defendant may also satisfy the plaintiff in respect of the whole or any part of the 
subject-matter of the suit. In such cases, on the application of the parties the Court 
shall order such agreement, compromise or satisfaction to be recorded, and shall pass a 
decree in accordance therewith so far as it relates to the suit. Where the agreement 
or compromise relates to matters entirely extraneous to the suit, no decree can bo 
passed in terms of such agreement or compromise under this rule. 

The Court must he satisfied that there has been a lawful agreement or 
compromise ; and when one of the parties disputes the legality of the compromise or 
agreement, the Court should investigate the matter, and, if it finds that there has been 
a lawful compromise, should pass a decree in terms thereof so far as such compromise 
relates to the suit.^ 

The word “compromise** is more comprehensive than the word “agreement.** 
It means an adjustment of claims in dispute by mutual concessions, and also a mutual 
promise of two or more parties at difference, to refer the ending of their controversy 
to arbitrators.* 


8. Appltoability to Reven ue Courts. — The rule applies to revenue as well 

Order 23 Rule 3 Note 2 

1. (*86) AIR 1936 All 137 (188) ; 67 All 426. [See ('34) AIR 1934 Pat 880 (381).] ’ 

(Rule is mandatory.) 2. See Wharton’s Law Lexicon, 13th Edn., p. 198. 

(’84)^ AIR 1984 Mad 837 (840) : 67 Mad 892. (*27) AIR 1927 Bom 665 (667, 678): 61 Bom 908. 

(Pr^vistons of this rule are imperative.) (’81) AIR 1981 Oudh 127 (129) : 6 Luck 591. 

(’84) AIR 1984 Pat 562 (582, 688). (*89) AIR 1989 Nag 186 (187) ; I L R (1989) Nag 

(*87) AIR 1987 Pat 11 (12) ; 15 Pat 879. 250 (F B). 
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0.18 S. 8 as civil proceedings.* It does not, however, apply to proceedings for the appointment of 
Hpt6s8r-6 common manager under Section 93 of the Bengal Tenancy Act.^ Nor does it apply to a 
rent suit under that Act, though a compromise in such suits can be recorded by the 
Court under Section 147A of that Act which is identical in terms with this rule.^ The 
rule does not, likewise, apply to proceedings under some other special Acts.^ 

4. Applioabillty to mort^a^e BuitSs — The rule applies also to suits on 
mortgages, so that it is open to the Courts to decree such suits on terms settled between 
the parties, instead of in the form directed by Order 34.^ Similarly, the proceedings 
for a final decree, after the preliminary decree has been passed, are proceedings in suit 
and can be compromised.^ See Note 14 to 0. 34 B. 5 for a full discussion. So also, the 
rule applies to the adjustment of the claim of a mortgagee for a personal decree against 
the mortgagor under 0. 34 B. 6.^ But a more agreement to extend the time given by the 
preliminary decree for the payment of the mortgage money does not amount to an 
adjustment of the suit.^ This rule cannot be extended by analogy to proceedings under 
Section 83 of the Transfer of Property Act.*^ 

0. Applicability to divorce Buits* — Where a decree nisi has been passed 
in a suit for dissolution of marriage it is competent to the Court, where the parties 
consent, not to make the decree absolute.^ 

6. ** Where it is proved to the satisfaction of the Court.*’ — These words 
are new. Under the old Code there was a confiict of decisions as to whether, where a 
compromise was alleged by one party and denied by the other, or where one of the 
4 )arties to the compromise was not willing to abide by the compromise, the Court had 
the power to record the compromise and pass a decree thereon. On the one hand, it 


Notes 

1. (*18) AIR 1918 Oudh 412 (417) : 21 Oudh 
Gas 846. 

2. ('06) 4 Gal L Jour 564 (565). 

3. (*20) AIR 1920 Pat 602 (604) ; 4 Pat L 
Jour 667. 

4. See B. 196 of the Orissa Tenancy Act (II of 
1918) and 8. 199 of the Madras Estates Land 
Act (I of 1908). 

Note 4 

1. (*21) AIR 1921 Pat 820 (821). 

('37) AIR 1987 All 108 (112). (Final decree for 
foreclosure based on a preliminary decree which 
had been passed as a result of a compromise.) 
[See ('84) AIR 1984 Oudh 44 (45) : 9 Luck 887.] 

2. (*17) AIR 1917 Nag 79 (80). (Applies to pro- 
ceedings after conditional decree.) 

(’19) AIR 1919 Sind 64 (65) : 18 Bind L R 185. 
(*27) AIR 1927 Oudh 275 (276). 

(*17) AIR 1917 Pat 577 (577) : 2 Pat L Jour 583. 

(Payment out of Gourt after preliminary decree 
’ is adjustment under this rule.) 

(’85) AIR 1985 Pat 885 (895) : 14 Pat 488. 

,(*86) AIR 1986 Oudh 152 (158) : 11 Luck 500. 
(Payment out of Court can be treated as adjust- 
ment of suit under this rule.) 

(’85) AIR 1985 Oudh 818 (815) : 11 Luck 116. 
(In this case it is held that there is inconsistency 
between 0. 84 B. 5 which requires payment under 
prdj^inary mortgage deoroe to be made into 
Court and this rule which recognises payment 


made out of Court and in order to get over the 
inconsistency it is held that if payment out of 
Gourt is admitted, it may be recorded as an ad- 
justment under this rule but if it is disputed it 
being clearly in disregard of 0. 84 R. 5 cannot bo 
recorded. It is submitted that the distinction 
drawn does not seem to be correct. This rule, 
if it applies at all, will apply whether the pay- 
ment is admitted or not and the Court has power 
under this rule to investigate the dispute and 
determine whether the alleged payment has 
been made or not.) 

(’36) AIR 1986 All 9 (10, 11) : 58 All 565. 

(’89) AIR 1989 All 28 (29). (Application by judg- 
ment-debtor before preparation of final decree for 
recording part satisfaction of the decree— -Hsld, 
application fell under 0. 28 R. 8.) 

(’39) AIR 1939 All 174 (175). 

[But see (’82) AIR 1982 Lah 281 (232). (Buch 
payment is not an adjustment under this rule.) 
(’85) AIR 1985 Lah 168 (169). 

(’89) AIR 1939 Lah 79 (81) : I L R (1989) Lah 
818. (Payment out of Court under preliminary 
decree for sale is contrary to 0. 84 R. 4 and 
cannot be recognized.)] 

3. ('86) AIR 1986 Mad 84(89) : 59 Mad 188 (FB). 
(Proc^ings for personal decree are not proceed- 
ings in execution.) 

4. (’28) AIR 1928 Bang 194 (195) ; 6 Rang 2^. 

5. (’90) 18 Mad 816 (818). 

Note 5 

1. (’88) 10 All 559 (562, 668). 
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was held by the High Courts of Madras,^ Calcutta’ and Bombay,’ the Chief Court of the 
Punjab’ and the Judicial Commissioner’s Courts of Nagpur’ and Oudh’ that the Court 
had the power to enquire into the matter, to record it if proved, and to pass a decree 
thereon ; on the other hand, it was held by the High Court of Allahabad^ that under 
Section 376, the Court could record a compromise and pass a decree thereon only 
when at the time of moving the Court the parties were agreed as to the compromise 
and! the decree to be passed on it. The present rule makes it clear that the Legislature 
has adopted the former view, viz., that the Court has jurisdiction, in the case of a 
dispute between the parties as to the compromise, to enquire into, and decide whether 
there has been a lawful compromise in terms of which the suit should bo decreed." 
The provision in this rule for an inquiry about the fact and lawfulness of a compromise 
of a suit in the suit itself is a speedier alternative to a separate suit for specific 
performance of the contract to compromise the suit on certain terms." As to whether 
and when appeal lies from a decree passed under such circumstances, see Note 15 to 
Section 96 ante. 


The onus of establishing that a suit has been adjusted in a lawful manner is on 
the person who alleges the same.^" It is open to the Court to decide the matter by 
taking evidence in the usual way or upon affidavits.^^ The agreement compromising the 
suit may be written or oral,“ and may bo proved by oral** or documentary evidence. 
The compromise need not bo presented by the parties themselves.*’ A compromise 
otherwise unobjectionable is not vitiated by the want of signature of a party.*’ A 
compromise disallowed by the Court cannot be again set up in execution of the decree 
in the suit.*" 


Note 6 

1 . (’96) 19 Mad 419 (421, 422). 

(1900) 23 Mad 101 (104, 105). 

(’86) 9 Mad 103 (106, 107). 

(’86) 8 Mod 482 (483). 

2. (’97) 24 Gal 908 (915). (Overruling 11 Cal 250.) 

3 . (’96) 20 Bom 304 (308). 

(’92) 16 Bom 202 (208, 209). 

(’83) 7 Bom 304 (308). 

4. (’96) 1896 Pun Re No. 8, page 21. 

(’88) 1888 Pun Re No. 182, page 477. 

5. (’99) 12 0 P L R 66 (58). 

6 . (’99) 2 Oudh Caa 67 (72). 

(’02) 6 Oudh Caa 49 (58). 

7. (’92) 14 All 360 (352). 

8 . (’16) AIR 1915 All 832 (833) : 38 All 76. 

(’18) 19 lud Caa 786 (787) (Bom). 

(’88) AIR 1938 Pat 806 (427) : 12 Pat 359. 

(’16) AIR 1916 Cal 479 (481). 

(’09) 4 Ind Cas 6 (6) (Gal). 

(’10) 6 Ind Caa 857 (869) (All). 

(’12) 16 Ind Caa 478 (479) (Lab). 

(’13) 21 Ind Cas 689 (640) (Mad). 

(’27) AIR 1927 P 0 204 (205) (P 0). 

(’34) AIR 1924 Cal 991 (992). 

(’38) AIR 1928 Lab 204 (205). 

(’30) AIR 1930 Lab 298 (394). (Binding nature of 
compromise.) 

(’39) AIR 1939 Pat 103 (103). 

(’88) AIR 1988 Bom 86 (86). 

(’87) AIR 1987 Pat 89 (40). 

[Sea also (’86) AIR 1986 Cal 289 (240) : 62 Oal 
299.J 

[But SM (>84) AIR 1984 Oal 648 (644).] 


9 . (’83) AIR 1933 Pat 306 (403) : 12 Pat 869. 

10 . (’37) AIR 1987 Pat 11 (12) : 16 Pat 879. 

11. (’83) 7 Bom 804 (809). 

(’02) 6 Oudh Cas 49 (53). 

(’99) 2 Oudb Cas 67 (72). 

(’96) 20 Bom 304 (308). 

(’36) AIR 1936 Mad 347 (850). 

[See (’36) AIR 1936 Sind 59 (61) : 29 Sind L R 
437. (The general niloy that evicluoco should be 
recorded before a decision is made and not after 
should also be followed in cases in which the 
Court records compromise arrived at between 
the parties.) 

[See also (’38) AIR 1938 Bom 85 (80). (Record- 
ing of compromise— Notice of motion by party 
may be taken out.)] 

12. (’09) 4 Ind Cas 6 (6) (Cal). 

(’05) 8 Low Bur Rul 243 (243). 

[See also (’39) AIR 1939 Rang 149 (150). (In 
case of complicated compromise it is more 
desirable that its terms should bo drawn up 
into writing before they can be strictly proved.)] 

13 . (’16) AIR 1916 Mad 849 (850). 

[fSf6C also (’39) AIR 1939 Rang 149 (150). (Court 
must look with suspicion on cases of elaborate 
compromises sought to be proved by oral evi- 
dence when one party denies the compromise.)] 

14 . (’17) AIR 1917 Lah 282 (283) : 1917 Pun Re 
No. 78. 

15 . (’14) AIR 1914 Lah 180 (181). (In this ca.se 
the person, who later on objected to the com- 
promise, was a party to the suit and was also 
represented by another person, who had a power 
ol attorney in his favour.) 

16 . (’71) 3NWPH0R81 (81). 


0.28R.8 

Notes 



GOMPEOMISE OF SUIT 


0.23 R.8 
Rote 7 


2486 


7. " Has been adjaeted.’* — In order that the rule may apply, there must be 
a completed agreement between the parties^ and the agreement muet amount to an 
adjustment, in whole or in part, of the suit.^ The following cases will show when a 
suit can be said to be adjusted and when not — 

(1) Where a case is adjourned on the ground that the parties contemplated compro. 
mising the matter out of Court, there is no adjustment of the suit within this 
rule.® 

(2) Whore parties agree that the suit should be disposed of in one way if a certain 
simple fact was found to exist and in another way if it was found not to exist, 
it has been held by the High Court of Calcutta that it amounts to an adjust* 
ment of the suit.^ The High Court of Allahabad has taken a contrary yiew.^ 
See also the undermentioned decision.^ 

(3) An agreement between the parties to a suit to abide by the final decision which 

may be made in another proceeding amounts to an adjustment when that 
decision is actually passed/ 

(4) ( a) An agreement between the parties that a dispute is to be settled in one way 

or the other in accordance with the statement of a third person is an 
adjustment/ 

(b) But an agreement between the parties to refer their disputes to a third 
party's decision and abide by his terms is not an adjustment, till the terms 
are stated and accepted.^ 

Nite'T 

1 . (’16) AIR 1916 Pat 159(160). (Parties making 
Inutual concession with a view to terminate the 
litigation^Agrooment.) 

(’ll) 9 Ind Gas 426 (427) (Oudh). (Mere offer of 
certain terms by plaintiff which are rejected by 
defendant not enough.) 

(’20) AIR 1920 Mad 18 (18). (Mere agreement to 
draw up a formal document does not prevent the 
terms settled being a binding agreement unless 
it is also agreed that till the formal document is 
perfected, there should be no agreement.) 

(’25) AIR 1925 Cal 866 (870). (If the terms of an 
agreement are intelligible, and the agreement is 
binding between tbe parties, it cannot be a voided 
by one of the parties on the ground, that he does 
not understand whether a particular matter is 
included in those terms or not.) 

(*80) AIR 1980 Sind 217 (218). (Inchoate agree- 
ment — Evidence of completion is necessary — 

Agreement is ineffective without it.) 

(’24) AIR 1924 P C 200 (201) fP C). (Parties not 
ad idem — No agreement of compromise.) 

(’84) AIR 1984 Gal 846 (847) : 61 Gal 910. 

2 . (1900) 2 Bom L R 118 (119). (Agreement that 
should plaintiff succeed in his suit with regard 
to certain land, bo should purchase the land 
from the defendant for a certain price does not 
amount to an adjustment of the suit.) 

(*80) AIR 1980 Sind 217 (217). (Rule applies to 
adjustment of whole or part of suit.) 

(’28) AIR 1928 Pat 293 (294). (Partial adjustment 
-*8uit must proceed in usual way in respect of 
portion not compromised.) 

(*89) AIR 1989 Rang 800 (308) : 1989 Rang L R 
280 (F B). (Adjustment means settlement and 
harmonieing of disputes^Whore there exists no 
settlement and no harmony dispute cannot be 


said to have been adjusted by lawful agreement 
or compromise ) 

3. (*81) AIR 1981 Gal 205 (206). 

(’29) AIR 1929 Mad 416 (417). 

4 . (’17) AIR 1917 Gal 827 (828). 

5. (’92) 14 All 141 (144). (Agreement to make 
disposal of suit depends upon a certain fact being 
found upon a certain document or not — Agree- 
ment is not ’’adjustment” as it leaves something 
to be done by the Gourt.) 

6. (’86) AIR 1936 Mad 856 (857). (Defendant 
agreeing that if the key which he produced should 
not fit the lock of the suit house, suit should be 
decreed— 'Defendant will bo estopped from resiling 
from agreement apart from question of adjust- 
ment.) 

7 . (’19) AIR 1919 Mad 646 (647). (Distinguishing 
15 Ind Gas 878 on ground that terms of agree- 
ment in that case were not clear.) 

[But see (’85) AIR 1986 Rang 482 (482). (Agree- 
ment between parties that damages claimd by 
landlord in suit should follow decision In 
tenant’s title suit — Tenant’s title suit dismissed 
— Such agreements held had nothing to do’ 
with adjustments of suits under 0. 28 B. 8— 
AIR 1925 All 271, Followed.)] 

8. (’24) AIR 1924 All 570 (670) : 46 All 710. 

’88) AIR 1983 All 861(880, 889) : 66 All 89 (SB). 
’82) AIR 1982 All 166 (167, 168). 

’27) AIR 1927 Lah 99 (100). 

’87) AIR 1987 All 701 (702, 704). 
iSee also (’88) AIR 1988 All 858 (864). (In this 
case the same principle was held applitoble to 
an agreement of the defendant to be bound by 
a statement of the plaintiff and AIR 1988 All 
861 (F B) was relied on.)] 

9. (’80) AIR 1980 All 162 (168) : 52 All 88& 

(’27) AIR 1927 All 614 (615) : 60 All 51. 
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( c) When a dispute is referred by the parties to a third party's decision, there is 
a locus pcenitentia to withdraw from such agreement till the third party 
functions.^® 

(6) A compromise which either party has the option of repudiating afterwards is 

not an adjustment of the suit.^^ 

^6) An agreomenl to abide by the decision of the Court whether right or wrong 
amounts to a compromise within this rule.^^ 

(7) An agreement for making the decision of Court depend on contingencies beyond 

the control of parties is not an adjustment, while it will be an adjustment if 
the contingency is within the power of the parties themselves.^'*' 

(8) The abandonment of an issue does not amount to a compromise.^® 

(9) It has been held by the Allahabad High Court^® that an agreement that the suit 

should be decreed if a certain witness eats food served by the plaintiff is binding 
on the parties and it the witness eats tho food the suit should bo decreed as per 
the agreement. In the above case it was held that the present rule did not 
apply to it. In an earlier case of the same High Court it was held that such 
an agreement concluded the matter only with reference to one of the issues in 
the case, that of legitimacy and that the other issues should be tried on 
tho merits.^^ According to tho Oudh Judicial Commissioner's Court^® such an 
agreement does not constitute an adjustment within this rule but the agreement 
and its performance would be evidence on the issue of legitimacy. In the 
undermentioned case'® it was held by the Madras High Court that an agreement 
by a party that tho suit should be decided in a particular way if a certain event 
should happen will estop him from resiling from the agreement afterwards apart 
from the question of adjustment. The Rangoon High Court in tho undermen- 
tioned case®® hold that an agreement that the suit should bo decided according 
to the decision in another suit then pending is not an ‘'adjustment” but is binding 
on the parties. 

It has been held that a suit may be compromised even after a preliminary 
decree provided that tho final decree has not been passed.®^ Similarly, it has been held 
that there can be a 'satisfaction' (under this rule) of the plaintiff's claim between the 
preliminary and final decrees in a suit.®® For full discussion, see Note 14 to 0. 34 R. 5. 


(*13) 19 Ind Oas 450 (450) : 6 Sind L B 166. 

('14) AIR 1914 Sind 139 (139) : 6 Sind L R 91. 

10 . ('30) AIR 1930 All 162 (163) : 52 All 235. 
(*33) AIR 1933 All 184 (185). 

(•31) AIR 1931 All 557 (559) ; 53 All 673. 

(•39) AIR 1939 All 92 (94) : I L R (1939) All 50. 

11 . (*14) AIR 1914 Lah 306 (807) : 1914 Pun 
Re No. 24. 

12 . ('25) AIR 1925 All 558 (558) : 47 All 921. 
(•21) AIR 1921 All 310 (310) : 43 All 266. 

(•20) AIR 1929 Oudh 451 (452) : 5 Luck 391. 

(*28) AIR 1923 All 497 (498). (Judge deviating 

from ordinary procedure on the strength of 
agreement between parties and deciding on ques- 
tion of fact— Findingg of fact are binding on the 
parties.) 

13 . (*27) AIR 1927 Oudh 222 (228). 

(’^4) AIR 1924 Oudh 367 (368): 27 Oudh OaelS?. 
•(*28) AIR 1928 Cal 108 (110), (Parties agreeing to 
withdraw their respective pleas on certain con- 
tingenoy — Contingency not occurring — Tlwro 


is no compromise within 0. 23 R. 3.) 

14 . ('05) 17 Mad L Jour 37 (38) (Agreement that 
suit should bo dismisBod if within a given time 
the plaintiff failed to convoy the suit lands to 
the defendant.) 

15 . ('99) 22 Mad 538 (546). 

16 . ('25) AIR 1925 All 271 (272) : 47 All 456. 

17 . ('24) AIR 1924 All 911 (912). 

18 . ('24) AIR 1924 Oudh 367 (368) : 27 Oudh Oas 
157. 

19 . ('36) AIR 1936 Mad 856 (8.57). 

20. ('35) AIR 1935 Rang 482 (482). 

21. ('36) AIR 1986 Oudh 320 (320, 321) : 12 
Luck 260. (Appeal against preliminary decree 
pending — Trial Court can entertain application 
to record compromise unless Appelluto Court 
has stayed proceedings.) 

22. ('85) AIR 1936 Pat 385 (395) : 14 Pat 488. 
(There is nothing in the rule which makes it 
inapplicable to a suit after tho preliminary decree 
and before the final decree.) 
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8. By any lawful agreement or oompromiie.*’ — The rule restricts th^ 
power of the Court to record agreements or compromises, to such agreements as are 
lawful and the Court is therefore bound to enquire into the question whether the 
compromise it is asked to record is a lawful one or not.^ If a •part of the compromise 
is unlawful and it can be separated from the rest, the Court can record that portion 
of the compromise which is lawful.^ Ordinarily, when investigating the fact and 
lawfulness of a compromise under this rule, it is irrelevant to examine the strength 
or weakness of the suit itself,^ 

The expression ‘lawful’' refers to the legality of the terms of the agreement 
and not to its binding character. Therefore, an agreement or compromise may be 
lawful within this rule although it may not be binding on one of the parties on the 
ground of its having been brought about by coercion, undue influence or fraud.^ The 
word “lawful” means lawful within the meaning of the Contract Act, that is to say, 
the rule requires an agreement which is legally enforceable; but it is not necessary 
that in order to enable a Court to record a compromise the terms, which are to be 
complied with after decree, should be speciflcally enforceable under the Specific 
Relief Act.® 

The following have been held to be agreements which are unlawful within the 
meaning of this rule — 

(1) Agreements prohibited by law such as an agreement to transfer a property 

which is inalienable in law.® 

(2) Agreements which are opposed to public policy^ such as an agreement for the 
« alienation of a religious o£Bco,^ or an agreement relating to a public trust 


Note 8 

1 . (’26) AIK 1926 Nag 194 (195). 

(’84) AIR 1934 Pat 582 (582, 583). 

(’ll) 11 Ind Cas 280 (284) (Cal). 

(’24) AIR 1924 Gal 159 (159). 

(’ll) 9 Ind Cas 875 (880) : 35 Mad 75. 

(’19) AIR 1919 Pat 146 (156) : 4 Pat L Jour 680. 
(’10) 7 Ind Cas 481 (482, 483) (Cal). 

(’10) 8 Ind Cas 651 (652) : 85 Bom 190. 

(’85) AIR 1936 Bom 64 (64). 

(’38) AIR 1983 Pat 306 (899) : 12 Pat 869. 
(Grossly unfair compromise 'will raise presump- 
tion of unconscionableness and fraud and may 
be relieved against.)] 

2. (’10) 6 Ind Gas 857 (859) (All). 

(’28) AIR 1928 Pat 495 (496). (Compromise was 
held not illegal, inasmuch as the substantial 
portion of it was not against the law of the 
locality.) 

[See also (’19) AIR 1919 Gal 458 (458). (Sepa- 
rate petitions by both parties to a suit for a 
decree — Held, not a compromise under this 
rule.)] 

3. (’83) AIR 1988 Pat 806 (839) : 12 Fat 859. 

4 . (’28) AIR 1928 All 494 (496) : 50 All 748. 

(’85) AIR 1935 All 187 (188, 189) : 67 All 426. 

(Party executing compromise cannot avoid it 
under 0. 28 R. 8 on ground of fraud.) 

(’82) AIR 1982 All 478 (479). (The fact that the 
compromise infringes rights of third party will 
not make it unlawful.) 

’92) 1892 Pun Be No. 114, page 390. 

’90) 1890 Fun Be No. 81, page 251. 


(’25) AIR 1926 All 266 (267). 

(’86) AIR 1986 Mad 847 (850). (Mere fact that the 
compromise is voidable is no reason for Court 
refusing to record it.) 

(’40) AIR 1940 Bom 60 (61) ; 41 Bom L R 
1290 (1292). (The term “ lawful agreement” in 
the rule excludes not only unlawful agreements 
the object or consideration for which is unlaw- 
ful as defined in the Contract Act, but also all 
agreements which on the face of them aro 
void.)] 

[But see (’27) AIR 1927 Lah 546 (549). (In the 
peculiar circumstances in the case it was held 
that the compromise which had been brought 
about by undue influence was unlawful and 
could not bo recorded.)] 

5. (’88) AIR 1988 Pat 806 (405) : 12 Pat 859. 

6. (’19) AIR 1919 Mad 429 (481). (Mortgage, 
invalid under Section 4 of the Madras Imparfi- 
ble Estates Act.) 

(’20) AIR 1920 Nag 85 (87). (Compromise involv- 
ing sale of thekadari interest the transfer of 
which is prohibited by law.) 

(*20)A1R 1920 Fat 169 (160). (Compromise 
amounting to a clear violation of statutory mice 
is not ” lawful.”) 

(’10) 5 Ind Gas 286 (288) (Gal). (Compromise In* 
excess of powers conferred by 8. 90 of the Pro- 
bate and Afloiinistration Act is unlawful.), 

7. (’15) AIR 1916 Mad 661 (668) : 38 Mad 860. 
(’02) 26 Mad 31 (83). 
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which is defcrimental to its interest,^ or an agreement which amounts to a 
breach of trust.® 

(8) Agreements which involve injury to a third party 

(4) According to the High Courts of Allahabad^^ and Madr^s^^ an agreement 
amounting to the transfer of a spes successionis which is prohibited by 
Section 6 of the Transfer of Property Act, is not lawful. According to the High 
Court of Calcutta^® an agreement between exi)ectant8 to divide a particular 
property in a certain way on the happening of a particular contingency is 
lawful. Where certain reversioners executed a sale deed of a spes siuxessionis 
before the death of the limited owners but entered into a compromise as to it 
after the limited owner's death, it was held by the Chief Court of Oudh that 
the compromise was not unlawful.^^ 

For other instances, see the undermentioned cases.^® 

A compromise containing an agreement for the withdrawal of a prosecution for 
a compoundahle of fence , or for allowing a relief which is barred by limitation, is not 
unlawful. Nor is a compromise unlawful merely because the parties do not get the 
shares to which they would be legally entitled^** or because it contains a penal 
provision.^® A compromise in which one party transfers his right to another is not bad 
on the ground of Us pendens?^ 

A promise to do a thing can be a good consideration for the adjustment of a 
suit; it is not necessary that the promise should have been carried out before the 
adjustment can be recorded under this rule.*^ The rule contemplates an adjustment 
by act of parties and not an adjustment which has a statutory oi)eration. Hence, 
a scheme of arrangement which when sanctioned by the Court acquires a statutory 


8 . (’30) AIR 1930 Mad G29 (630) : 53 Mad 398. 
(’22) AIR 1922 Mad 429 (432). (Compromise relat- 
ing to public trust is not necessarily unlawful. 
But Court must scrutinize compromise to see if 
it is not detrimental to trust.) 

(’16) AIR 1915 Mad 915 (919). (Compromise by 
matadhipathi under intluence of indirect motive, 
viz., to avoid appearing in Court as a witness, 
is breach of duty and not law'ful.) 

(*27) 106 Ind Cas 645 (646) (Pat), (Agreement by 
mahant to transfer mutt property for no neces- 
sary purpose is unlawful.) 

(*01)8 Cal W N 404 (405, 406). (Decree for 
removal of mahant — Appeal pending — Parties 
compromising suit not lawful.) 

[See (’07) 34 Cal 249 (255, 256). (Compromise 
by shebait for benedt of endowment is valid 
and binding.)] 

•[See also (’16) AIR 1916 Cal 193 (194). (Suit 
relating to public trust under S. 92, C. P. C., 
cannot be compromised.) 

[But tee (’20) AIR 1920 Mad 508 (509). {Bona 
fide compromise by trustee of public trust is 
lawful — .It is not for Court to enquire whe- 
ther it is in fact beiieficial to trust or not.)] 

9* .(’08) 81 Mad 286 (250) : 36 Ind App 176 (PC). 
(Compromise by trustee allowing certain castes 
to worship in a temple against the settled 
custom.) 

10 . (>19) AIR 1910 Pat 146 (166): 4 Pat L Jour 680. 
(’19) AIB 1919 Pat 826 (828). 

(’(M) 82 Cal 661 (666). (OompromiK bettreen the 
plaintiffs and the executors in administration suit 


ignoring the rights of the other defendants.) 

(’23) AIR 1928 Oudh 252 (258). (Compromise 
between plaintiff and one defendant prejudicial 
to other defendants.) 

(’24) AIR 1924 Cal 159 (160). (A suing B, the 
mortgagor and C the puisne mortgagee—/! and 
B compromising whereby A agrees to pay B more 
than what was duo.) 

11. (’09) 2 Ind Cas 865 (873) (All). 

12 . (’07) 30 Mad 255 (263). 

13. (’82) 8 Cal 138 (145). 

14. (’29) AIR 1929 Oudh 63 (64) : 4 Luck 181. 

15 . (’85) 61 Cal L Jour 88 (90). (Agreement which 
purports to deal with the rights of certain minors 
who are not parties to the suit is not a lawful 
agreement as it involves and implies injury to 
the property of minors.) 

(’36) 88 Pun L B 283 (283, 284). (Compromise 
affecting the rights of a person who is not a party 
to it cannot bo considered to be lawful.) 

16 . (’80) AIR 1930 Lah 860 (861). 

[But see (’88) 1883 All W N 145 (145). (Com- 
promising with the object of escaping from 
criminal prosecution held to bo unlawful.)] 

17 . (’26) AIR 1926 Oudh 311 (313). (Compromise 
preventing consideration of legal bar to claim is 
not unla\^al.) 

18 . (’20) AIR 1920 Cal 269 (269). 

19 . (’26 AIR 1026 All 278 (280). 

20. (’85) AIR 1985 Bom 54 (64). 

21 . (’37) AIR 1937 Pat 89 (39). (Defendant 
agr^ug to execute sale deed in consideration 
plaintiff agreeing to have suit decided in parti. 
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0.98 R.8 operation under Section 153, sub-section (2) of the Companies Act cannot be said to be 
Hotel 8-9 a lawful agreement or compromise within the meaning of this rule.^^ 

9. SubmisBlon to awardi if a valid adjuitment. — Under the old Code it 
was held that where the parties to a pending suit referred the matter to arbitration 
the award could be filed as an adjustment under this rule.^ The present Code, 
however, contains a new Section, namely Section 89, which provides as follows : 

Savo in bo far as is otherwise provided by the Indian Arbitration Act, 1899, or by any other 
law for the time being in force all references to arbitration whether by an order in a suit or 
otherwise, and all proceedings thereunder shall he governed by the provisions contained in the 
Second Schedule,'* 

The question has arisen whether, in view of this Section a submission to 
arbitration by parties without the intervention of the Court and the award passed by 
the arbitrators on such submission can be filed as an adjustment by way of compromise 
under this rule. On this question there is a conflict of opinion. According to the High 
Courts of Calcutta,* Lahore,* Nagpur^ and Rangoon,® the words “any other law in 
force" cannot include the provisions of the Code itself, and therefore cannot include 
the provisions of this rule. Hence, in view of Section 89 such a matter must be 
governed only by the provisions of the Second Schedule, and the submission and the 
award cannot be filed as an adjustment under this rule. On the other hand, the High 
Courts of Allahabad,® Madras^ and Patna,® the Chief Court of Oudh® and the Judicial 
Commissioner's Court of Sind^® are of the opinion that the words “any other law in 
force" include the provisions of this rule and that therefore such submission and 
award can be filed as an adjustment by way of a compromise within the meaning of 
this rule. The High Court of Bombay has reached the same conclusion but on a 


oular way — Sale deed need not have been executed 
before defendant can apply under this rule.) 

22. (*37) AIR 1937 Cal 381 (382). 

Note 9 

1. (*97) 21 Bom 335 (341). 

(’96) 20 Bom 304 (808). 

<’01) 24 Mad 326 (330). 

(’02) 26 Bom 76 (78, 80, 81). 

2. (’22) AIR 1922 Cal 404 (406) : 49 Cal 606. 
(’85) AIR 1935 Cal 289 (241) : 62 Cal 229. 

(*84) AIR 1984 Cal 643 (644). (But otherwise if 
consented to by parties ) 

C21) AIR 1921 Cal 238 (239). 

(’27) AIR 1927 Cal 887 (888) : 66 Cal 638. (But 
otherwise if consented to by parties.) 

[But see (’20) AIR 1920 Cal 269 (269).] 

3. (*21) AIR 1921 Lah 282 (233). (But otherwise 
if consented to by parties.) 

’80) AIR 1930 Lah 860 (861). (Do.) 

*86) AIR 1936 Lah 374 (375). 

[See also (’81) AIR 1981 Lah 594 (595).] 

4. (’18) AIR 1918 Nag 237 (289). 

(*39) AIR 1939 Nag 186 (189, 190) : ILR (1989) 
Nag 250 (F B). (Overruling AIR 1926 Nag 405 
and AIR 1928 Nag 173 ^The following decisions 
must also be deemed as impliedly overruled : 
AIR 1938 Nag 492. AIR 1986 Nag *8,* AIR 1981 
Nag 66 and AIR 1918 Nag 80.) 

5. (’39) AIR 1939 Rang 800 (308, 804) : 1989 
Bang L R 280 (F B). (Overruling AIR 1981 
Bang 58.) 

6. (’25) AIR 1925 All 508 (506, 608) : 47 All 687 
(FB). 


7. (’28) AIR 1928 Mad 1025 (1028) : 51 Mad 800 
(FB). 

( 25) AIR 1926 Mad .50 (51). 

(’27) AIR 1927 Mad 1126 (1127). 

(’23) AIR 1923 Mad 676 (676, 677). (Partial award 
not invalid.) 

(’12) 16 Ind Cas 478 (481, 482) (Mad). 

[See (’20) AIR 1920 Mad 800 (801) : 42 Mad 625. 
(Decree obtained upon an award on a reference 
to presiding Judge and another individual must 
bo regarded as consent decree.)] 

8. (’82) AIR 1932 Pat 205 (205) : 11 Pat 237. 
[But see (’35) AIR 1935 Pat 243 (245, 247). 

9. (’31) AIR 1931 Oudh 127 (129, 131) : 6 Luck 
591. 

(’22) AIR 1922 Oudh 189 {190):25 Oudh Cas 218. 

10. (’13) 19 Ind Cas 450 (460) : 6 8ind L R 166. 

(’29) AIR 1929 Bind 107 (109) : 23 Sind L R 849. 

(Obiter.) 

(’25) AIR 1925 Sind 266 (268) : 18 Sind L R 111. 

(’21) AIR 1921 Sind 65 (67, 70): 16 Bind L B 174 
(F B). 

(’85) AIR 1985 Sind 184 (185). (But if the plain- 
tiS wants a decree for certain reliefs granted to 
him under the award which, according to the 
tenor of the award, are enforceable under the 
provisions of the Arbitration Act, and not by 
virtue of any decree which might be passed in 
the suit, the application of the plaintiff for the 
reference and award being record^ as an adjust- 
ment of the suit under 0, 28 R. 8 should be dis- 
allowed.) 
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somewhat different reasoning. According to it, the words "any other law in force" 
mean only any other law of arbitration for the time being in force, such as Section 152 
of the Companies Act or Sections 43 to 45 of the Dekkhan Agriculturists’ Belief Act 
or the Co-operative Societies Act or the general law of contracts whereby parties may 
agree to refer their disputes to arbitration, and that they do not include this rule. It 
is, however, of opinion that the words in Section 89 of the Code "shall be governed by 
the* provisions of the Second Schedule” are totally inapt to convey a prohibition and 
that they mean no more than that in those arbitrations which are dealt with by the 
Second Schedule the procedure of that Schedule shall be followed. Where, therefore, 
a submission and award are not covered by the provisions of the Second Schedule, as 
where the reference is made in a pending suit without the intervention of the Court, 
Section 89 has no application at all and the award can therefore be recognized as an 
adjustment of the suit by way of compromise under this rule.'^ In the undermentioned 
case of the Bombay High Court, Bangnekar, J., sitting as a single Judge, was 
inclined to agree with the Calcutta view. The observations were, however, obiter. 
Where both the parties accept the award of the arbitrators, the award becomes a 
compromise and can be recorded under this rule.*’ 

The Court acting under this rule (in cases whore it has been held that an 
award can be pleaded in a compromise) can enquire into any alleged misconduct of the 
arbitrator.*^ Further, if a party does not raise any objection to the recording of a 
submission and award as a compromise under this rule, he is estopped from questioning 
the Court’s power to do so.*® But a mere agreement to refer to arbitration has been 
held not to be a compromise within this rule.*** Nor can an award under an invalid 
reference be accepted as a compromise or adjustment under this rule.** 


10. A^Peement to take oath. — The Oaths Act does not provide for the 
adjustment of a suit in an arbitrary way by the oath of a party. Hence, an agreement 
to be bound by the oath of the opi)osite party does not amount to an adjustment of 
the suit but the oath amounts only to a conclusive proof, as against the party agreeing 
to bo bound, of the matter stated.* Similarly, if a party has agreed that if he fails to 
take a certain oath the suit should be decreed or dismissed, his failure to take the oath 
does not justify the disposal of the suit under the present rule. Under Section 12 of 


11 . (’27) AIR 1027 Bom 565 (574, 577) : 51 Bom 
908 (P B). (Overruling by necessary implication 
AIR 1916 Bom 125 ) 

(’21) AIR 1921 Bom 810 (814, 816) : 45 Bom 245. 
(’30) AIR 1980 Bom 431 (435) : 54 Bom 696. 

(’13) 19 Ind Caa 786 (787) : 87 Bom 689. 

12 . (’80) AIR 1980 Bom 98 (105) ; 54 Bom 197. 

13 . (’80) AIR 1980 Lah 860 (861). 

(’26) AIR 1926 Mad 1211 (1211, 1212). 

(’12) 15 Ind Caa 959 (960) : 6 Low Bur Rul 65. 
(’37) AIR 1987 Rang 287 (290) : 14 Rang 766. 

(’3 1) AIR 1939 Bang 800 (801) : 1939 Rang L B 
280 (PB). 

14 . (’28) AIR 1923 Bom 401 (401). 

15. (>29) AIR 1929 Bom 1 (6) : 68 Bom 76. 

16 . (>08) SO Oal 218 (228, 229). 

(’82) 1882 Pun Re No. 180, page 887. 

(’22) AIR 1922 Bom 486 (487) ; 46 Bom 854. 

(’26) AIR 1925 P 0 70 (78) (PC). 

(’ll) 12 Ind Cos 872 (876) : 86 Mad 853. 

(’12) 16 Ind Cas 478 (482) (Mad). 

(’14) AIR 1914 Sind 96 (96) : 8 Sind L B 187. 
(’14) AIR 1914 Bom 184 (186) : 88 Bom 687. 


(’17) AIR 1917 Cal 327 (328). 

17. (’08) 83 Bom 69 (76). 

’21) AIR 1921 Mad 709 (709). 

’81) AIR 1931 Bom 313 (346) : 65 Bom 608. 

[Compare (’26) AIR 1926 Mad 366 (866).] 

Note lO 

1 . (’99) 22 Mad 234 (237). 

(’79) 2 Mad 856 (360). 

(’22) AIR 1922 AU 160 (161): 44 All 117. 

’92) 14 All 141 (145). 

’18) AIR 1918 Lab 126 (126) : 1918 Pun Be No. 

83 

[See (*33) AIR 1933 All 956 (057). (Reference of 
dispute to arbitration— Defendant’s subsequent 
statoment on oath — Decree might be past^ us 
prayed for in plaint — Plaintiff making required 
statement on oath — There is no comp'romise as 
deffned in 0. 28 R. 3 and arbitrator was not 
deprived of his powers to give whatever award 
he thought proper.)] 

[See also (’33) AIR 1933 All 463 (464) : 55 AU 
298.] 


0.23 R.8 
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0<28 B>8 the Oaths Act, the Court can only record the failure to take the oath and the reasona 
NotMlihlS given for such failure and proceed with the suit.^ A party who has agreed to be bound 
by the statement on oath of the opposite party is entitled, at any time before the oath 
is actually taken, to resile from the agreement.^ 

11. Compromise of probate proceedings. — A compromise between an 
applicant for probate of a will and a caveator which aims at excluding 'proof of the 
genuineness of the will is opposed to public policy which requires that the question of 
the genuineness of a will should be decided only by the Court. Hence, such a 
compromise is unlawful and probate cannot be granted merely on the basis of such 
a compromise and without proof of the will in some form or other.^ It is open to a 
caveator who has entered into such a compromise to resile from it and to require due 
proof of the will.^ In the same way an executor who withdraws his application for 
probate in pursuance of a compromise is not debarred from filing another application 
for probate.^ 

12. Compromise of suit under the Dekkhan Agrioulturists* Relief Act. — 

Parties to a suit under the Dekkhan Agriculturists* Belief Act can enter into a 
compromise under this rule.^ A compromise decree in such a suit is not unlawful 
merely because it is not in accordance with Section 15B of the Act.^ But even where 
a defendant admits the whole of tho plaintiff's claim, this rule does not oust the 
jurisdiction of the Court under Section 12 of the Dekkhan Agriculturists' Belief Act to 
go behind the transaction and examine whether the admission is true and made by 
the debtor with a full knowledge of his legal rights against the creditor.^ 

13. Compromise pending arbitration. — A compromise entered into pending 
arbitration proceedings without the intervention of the Court is valid. ^ Proceedings^ 
under Sch. II, Para. IV or under Para. 20® can be validly compromised. But where an 
arbitration is held on an order of reference by the Court, then, unless the arbitration 
is superseded, the parties cannot validly enter into any compromise.^ The mere fact 
that the time fixed lor making the award has expired does not amount to supersession 
of the arbitration.® But it has been held by the Lahore High Court that even alter a 
reference to arbitration through the Court, the parties can validly compromise the 


[See however (’38) AIR 1988 All 853 (854). 
(Statement by one defendant that suit may be 
decreed against him if plaintiff makes certain 
statement— Plaintiff making required statement 
— Court can accept it as adjustment : A 1 R 
1933 All 861 (F B), Followed.)] 

2. (’88) 1888 Pun Re No. 81, page 84. 

(’06) 81 Mad 1 (8). 

(’69) 4 Mad H G R 422 (424). 

[See however (’07) 17 Mad L Jour 99 (100). 
(Party agreeing to be bound by oath preventing 
the oath being taken— Other party Aefd entitled 
to a decree.)] 

3. (*35) AIR 1985 All 276 (277), 

Note 11 

1. (’16) AIR 1916 Pat 82 (88): 1 Pat L Jour 877. 
(’97) 21 Bom 885 (844, 847). (Caveat entered against 
executor’s application for probate — Submission 
to arbitration and an award made on such sub- 
mission — Court of probate not excluded from 
considering the application.) 

(’04) 81 Oal 857 (862, 868). 

(’10) 6 Ind Gas 918 (916) (Gal). 


(’17) AIR 1917 Pat 41 (42) : 2 Pat L Jour 536. 

2. (’16) AIR 1916 Pat 82 (88); 1 Pat L Jour 377. 

3. (’17) AIR 1917 Pat 41 (42): 2 Pat L Jour 536. 

Note 12 

1. (’10) 6 Ind Cas 627 (628): 84 Bom 502. 

(’22) AIR 1922 Bom 881 (388) : 46 Bom 560. 

2. (’21) AIR 1921 Bom 898 (899): 45 Bom 1128. 
(■18) 30 Ind Cas 969 (971) : 87 Bom 614 (F B). 

(Impliedly oyerrnlin^ 6 Ind Cas 651.) 

3. (’32) AIR 1923 Bom 881 (888, 884) : 46 Bom 
660. 

Not. 13 

1. (’10) 6 Ind Cas 994 (995) (Lab). 

2. (’14) AIR 1914 Lab 818 (818). 

3. (’22) AIR 1932 Oudb 189 (190, 191, 196) : 35 
Oudb Cas 218. 

(’21) AIR 1021 Ub 84 (88) : 2 Lab 114. 

(’10) 5 Ind Cas 904 (095) (Lab). 

[Sm howoTw (’87) AIR 1987 Cal 201 (308).] 

4. (’24) AIR 1034 Cal 733 (734) : 81 Oal 483. 
(’04)lAllLJotit99(89). 

5. (’24) AIR 1924 Cal 733 (734) : 61 Oal 483. 
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disputes under the present rule.^ In a Madras case, where the Court recorded a 
compromise under the present rule after the expiry of the time fixed for the making of 
the award by the arbitrator, it was held that the Court should be deemed to have 
superseded the arbitration.^ An agreement not to dispute an award may bo said to be 
a lawful adjustment of the suit within this rule.^ 

As to adjustment of an award, see the undermentioned decision.^ 

18a. Compromise of proceeding for setting aside award. — See Note 4 to 
Schedule II, Paragraph 15. 

14. Compromise of guardianship proceedings. — A guardian appointed by 
the Court cannot be removed by a compromise as it would have the effect of 
withdrawing from the jurisdiction of the Court the question of the welfare of the 
minor and would defeat the provisions of Sections 40 and 42 of the Guardians and 
Wards Act.^ 


IS. Pre-decree agreements in bar of execution. — An agreement between 
the parties to a suit entered into before the decree is passed to treat the decree as not 
executable wholly or partly cannot be given effect to by the executing Court. ^ But an 
agreement not to execute the decree in whole or in part, entered into after the decree 
is passed, is valid and binding.^ 


16. “Where the defendant satisfies the plaintiff.’* — In an old case of the 
Punjab Chief Court it was held that a Court cannot dispose of a suit according to a 
compromise if the plaintiff professes himself merely satisfied aliunde and that the 
defendant must have satisfied the plaintiff.^ It is submitted that this view will hold 
good oven now but that the “defendant” would include his agents also. 


17. “Shall order such agreement, compromise or satisfaction to be 
recorded.” — The provision requiring the Court to order that the compromise be 
recorded is not a mere matter of form but is one of substance as the aggrieved person 
has a right of appeal against such an order under 0. 43 B. 1 (m) of the Code.^ The 
omission to comply with the requirements of this rule goes to the root of the 
jurisdiction of the Court to pass a decree in accordance with the compromise,^ as the 
rule makes it obligatory on the Court to record a compromise duly entered into by the 


6. (’27) AIR 1927 Lah 156 (167). 

7. (’23) AIR 1923 Mad 676 (677). 

8. (’15) AIR 1915 Gal 101 (102). 

9. (’36) AIR 1936 Lah 319 (320). (Gompromiso 
•pendente lite differs from adjustment of award 
— Decree on award is decree of domestic Court 
re-aflirmod by Court of law— Award if completely 
'adjusted, bars execution of decree based on it.) 

Note 14 

1. (’18) AIR 1918 Sind 32 (33) : 12 Sind L R 14. 

Note 15 

1. (’20) AIR 1920 Mad 124 (124) : 43 Mad 725. 
(’28) AIR 1928 Gal 627 (630). (Remedy of aggriev- 
ed party is by suit.) 

2. ri8) AIR 1916 Nag 128 (129): 11 Nag LR 110. 

Note 16 

(’67) 1867 Pun Re No. 12. 


Note 17 

/,• (’2J)AIR 1927 Pat 354 (357, 860) : 6 Pat 108, 
},}J air 1914 Lah 112(113); 1914 Pun Re No. 96. 
( 17) AIR 1917 .Gal 607 (607) ; 48 Oal 85. 


(’29) AIR 1929 Sind 32 (36). 

(’06) 29 Mad 104 (105,106). (Compromise petition 
not accepted— Court cannot subsequently pass a 
decree on the same compromise.) 

(’23) AIR 1923 P C 178 (183) (P C). (Failure to 
record satisfaction makes adjustment not in 
accordance with the rule.) 

(’18) AIR 1918 Nag 129 (131). (Compromise not 
recorded is no compromise under rule.) 

(’14) AIR 1914 All 419(420). (The more fact of an 
oral compromise having been come to cannot 
supersede the mortgage unless the Court accepts 
it and passes a decree in accordance with it.) 

(’35) AIR 1935 Pat 439 (444) : 14 Pat 356. 

[But see (’29) AIR 1929 Sind 12 (12). (Omission 
to record is not fatal to validity of decree— 
Defect is curable under Section 99.)] 

2. (’27) AIR 1927 Pat 354 (360) : 6 Pat 108. 

[But see (’35) AIR 1935 All 738 (789). (Omission 
to record compromise does not affect validity of 
decree— Defect can be cured by Section 99.)] 


0.28 R.3 
NotoB 1&>17 
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0. 28 R. 8 parties to a suit.^ The Court cannot refuse to record the compromise merely because 

Aote 17 the Court considers it too favourable to one side^ or that the working of it would 

give trouble.® 

It has been held by the Madras High Court® and the Chief Court of the Punjab^ 
that till judgment is delivered in open Court, the Court has jurisdiction to record a 
compromise. In a Calcutta case® where an appeal had been dismissed for default, both 
parties being absent and they then presented a petition asking that the case should be 
decreed in terms thereof, it was held that the Court ought to restore the case giving 
effect to the petition of compromise. Where an ex parte decree is set aside by suit on 
the ground of fraud, the original suit is restored as on the date of the ex parte decree 
and any compromise entered into before the decree should bo recorded.® But there can 
be no consent decree unless the case has come on the cause list of the Court.^® 

Where a plaintiff, in pursuance of a compromise, merely asks for a withdrawal 
of suit, the Court is not bound to record the compromise.^^ Where the parties enter 
into a compromise outside Court, but a compromise decree is not duly passed under 
this rule, and a decree is passed in the usual way, the terms of the agreement between 
the parties cannot be enforced.^® If the Court’s order does not embody the whole 
compromise but embodies only a portion of it, the compromise is not enforceable.^® 
But the rule does not require that the order should set out the compromise verbatim. 
It is enough if the terms of the compromise are indicated with sufficient clearness.^^ 
An order of adjournment incidentally noting the fact of an agreement made out of 
Court between the parties as a ground of adjournment is not a record of the 
dompromise.^® Where the claim is beyond the jurisdiction of the Court it cannot pass 
a compromise decree. It can only return the plaint under 0. 7 E. 10.^® 


3 . (’23) AIR 1923 P 0 98 (101) (P C). 

(’33) AIR 1933 Pat 306 (406): 12 Pat 359. 

(’30) AIR 1930 P 0 158 (162): 57 Ind App 133: 57 
Cal 1311 (P C). 

(’28) AIR 1928 Oudh 48 (48). 

(’35) AIR 1935 P C 119 (120): 14 Pat 545: 62 Ind 
App 196 (P C). (If there is no separate record of 
the compromise the decree ought to recite the 
fact of a compromise and its terms and then 
proceed to set out the orders made by the Court 
to enforce the decree.) 

(’89) AIR 1989 Nag 233 (238) : 1 L R (1989) Nag 
607 (F B). 

(’86) AIR 1936 Mad 847 (850). 

(’86) AIR 1986 All 433 (433). 

(’86) AIR 1936 Pat 401 (401): 15 Pat 456. (Passing 
of decree based on compromise may be postponed 
but not actual recording of compromise.) 

(’36) AIR 1936 All 9 (10) : 58 All 565. 

[5m al90 (’32) AIR 1932 Bom 466 (467).] 

4 . (’98) 22 Bom 238 (240). 

(’80) AIR 1930 Mad 629 (680): 58 Mad 898. 

(’86) AIR 1936 Mad 847 (850). (Court has no 
juriadiotion, except in the case of minors etc., 
to investigate the fairness or unfairness of a 
compromise which has been accepted by the 
parties.) 


5. (’10) 6 Ind Cas 857 (858) (All). 

(’83) AIR 1933 Pat 806 (405): 12 Pat 859. (It is 
not tbo business of tho Court to speculate on 
the difficulties that may arise at tho timo of 
execution.) 

6. (’21) AIR 1921 Mad 690 (690, 691). (Though 
result of suit announced on notice board.) 

7 . (’08) 1908 Pun W R 67. (Though judgment 
already written.) 

8. (’23) AIR 1923 Cal 819 (319). 

9 . (’19) AIR 1919 Gal 993 (994). 

10. (’79) 5 Gal L Rep 464 (464). 

1 1. (’16) AIR 1916 Cal 80 (81). 

(’17) AIR 1917 Nag 1 (4). (Dismissal at party’s 
request amounts to withdrawal of suit without 
leave to suo afresh.) 

12. (’21) AIR 1921 Lah 248 (249): 1 Lah 445. 
(’24) AIR 1924 Nag 825 (827). 

[But see (’74) 8 Mad H C R 1 (6). (Suit lies on 
the agreement against the party violating its 
terms.)] 

13 . (’29) AIR 1929 Lah 291 (292): 10 Lah 085. 

14 . (’28) AIR 1928 Nag 51 (61): 28 Nag LB 124. 
(’82) AIR 1982 Lah 24 (24, 25). (A reference to 

the agreement in the ot^c held sufficient record 
of its terms.) 

15 . (’16) AIR 1916 Mad 849 (849). 

16 . (’21) AIR 1921 Mad 696 I 



COMFBOMIBE OF SUIT 


2495 


18. Shall pass a decree in aocordanoe therewith so far as it relates to 
the suit.*’ — A decree on a compromise under this rule can be passed only so far as it 
relates to the suit} The question whether a particular term of a petition of compromise 
relates to the suit must be decided from the frame of the suit, the relief claimed and 
the relief allowed Ixy the decree on adjustment by lawful agreement. The mutual 
connection of the different parts of the relief granted by a consent decree is an important 
elenaent for consideration in each case in deciding whether any portion of the relief is 
within the scope of the suit. No hard and fast rule can be laid down and each case 
must be governed by its own facts.® Whore the suit is merely for the ro.?overy of 
specific properties, the compromise must relate to such properties only. But where the 
suit is not merely for the recovery of the property, but to establish particular rights, 
the facts have to bo looked at as a whole to decide whether matters that do not relate 
to the suit have been introduced. In such cases, all terms which /orw the consideration 
for the adjustment of the matters in dispute, whether they form the subject-matter of 
the suit or not, become related to the suit, and can be embodied in the decree.® 


The following are instances in which the compromise was held to relate to the 
suit*’ within the meaning of this rule — 

(1) The compromise of a suit for a money decree may provide for a charge being 
created on the defendant’s immovable property for the payment of the 
amount agreed on."^ 


Note 18 

1. (’96) 18 Mad 410 (414). 

(’86) 13 Cal 170 (171). 

(’20) AIR 1920 Pat 169 (160). 

(’99) 2 Oudh Caa 330 (334). 

(’22) AIR 1922 Cal 858 (361, 362): 49 Cal 220, 
(’36) AIR 1936 Pat 401 (401): 16 Pat 456. 

(’85) AIR 1986 All 127 (129). 

(’89) AIR 1939 All 464 (456): I L B (1989) All 
435. (Where the compromise does not relate to 
the suit the presumption is that the rule implies 
that the Court should not pass a decree in 
regard to it.) 

(’35) AIR 1985 P C 119 (122); 14 Pat 545; 62 Ind 
App 196 (P C). (Matter compromised collateral 
to suit— Court not to pass decree in respect of 
such matter under this rule.) 

2. (’03) 35 Cal 837 (841). 

(’15) AIR 1915 Mad 210 (215); 38 Mad 969. 

*32) AIR 1982 Bom 47 (48 to 61). 

( 40) AIR 1940 Oudh 27 (29). 

(’37) AIR 1987 Pat 232 (233). (Whether a parti- 
cular matter is the subject-matter of or relates 
to suit is primarily a question of fact.) 

(’37) AIR 1937 Sind 190 (192); 31 Sind L R 158. 
(Whether compromise does or does not relate to 
suit is question of fact depending upon parti- 
cular facts of each case.) 

3. (’21) AIR 1921 Cal 202 (207): 48 Cal 1059. 
(’34) AIR 1934 Lah62d(625). (Demolition of wall 

not in suit consideration for abandoning claim 
of wall in 6uit-*Compromiso as to former wall 
is deemed as relating to suit.) 

(’33) AIR 1988 Pat 176 (l78). (’’Matter relating 
to the suit” means ’’either relating to the suit 
or not collateral to the suit.'*) 

(S^B^^ 1918 Pat 507 (512); 8 Pat L Jour 255 


(’82) AIR 1932 Bom 466 (467). . 

(’15) AIR 1915 Mad 210 (215); 38 Mad 959. 

(’15) AIR 1915 Mad 322 (323). 

(’15) AIR 1915 Mad 683 (684). 

(’18) AIR 1918 Pat 139 (142); 3 Pat L Jour 43. 

(’32) AIR 1982 Bom 47 (51). 

(’31) AIR 1931 Bom 295 (296). 

(*25) AIR 1925 Mad 1101 (1104). 

(’20) AIR 1920 Pat 602 (604): 4 Pat L Jour 667. 

(’09) 83 Mad 102 (105). (Relief granted under 
0. 28 R. 3 (S. 875) can extend to what is not 
prayed for in the plaint.) 

(’22) AIR 1922 Low Bur 22 (24): 10 Low BurRul 
349. (The words "so far as it relates to the suit” 
mean “so far as it relates to tho adjustment or 
settlement of tho matters litigated in tho suit” 
and there is nothing to prevent that settlement 
taking any form which is lawful and fair and 
which satishcB the parties.) 

(’88) AIR 1938 Oudh 103 (105). 

(’87) AIR 1937 Pat 282 (283). 

[But see (’95) 5 Mad L Jour 146 (147). (The 
compromiso should bo condned to tho relief 
that could be given in the same suit if decided, 
in the regular course.) 

(*40) AIR 1940 Oudh 27 (29). (Mere fact that 
certain matters of compromise formed consi- 
deration of it docs not mean that those matters 
became related to suit. The test to apply is 
what is tho relief which would have been 
granted by tho Court in the suit if the compro- 
miso had not intervened.)] 

4. (’30) AIR 1930 Nag 17 (18). 

(’29) AIR 1929 Nag 164 (167, 168) : 26 Nag L R 

110 . 

(’25) AIR 1925 Mad 1101 (1103, 1104). 

(•18) AIR 1918 Mad 1307 (1808). 

(’07) 80 Mad 478 (480, 481). 


0.28R.» 
Mote la 
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^•88 Rt8 

Mote 18 


(2) The oompromise of a suit for a declaration may include a term as to the 

payment of a sum of money by one of the parties to the others.^ 

(3) Where one co-tenant who has paid the entire rent of the land sues the other 

co-tenant for contribution, the suit may be compromised by providing that 
the defendant should give up his share of the land in favour of the plaintiff.^ 

(4) Where a suit is for the recovery of certain property, a dolnpromise providing 

that the defendant should redeem a certain house under mortgage and deliver 
it to the plaintiff is one relating to the suit.^ 

(6) A and J9, a lessee from A, sued C asserting A's title to certain land. The suit 
was compromised by providing that 0, the defendant, should recognize the 
lease granted by ii to and that, in consideration for this, was to be entitled 
to a half-share of the rent paid by J3. The compromise was hold to be one 
relating to the suit.^ 

See also the undermentioned cases.® 

The following are instances in which the compromise was held noi to ^^relato to 
the suit” — 

(1) A consent decree in a partition suit between brothers cannot deal with the 

rights in their mother’s share after her death.^® 

(2) Plaintiff claimed a certain sum with interest at nine and a half per cent, per 

annum. The suit was compromised by the defendant agreeing that he would 
pay a smaller sum within a fixed time and that on default he would pay 
the amount with interest at a very much .higher rate. It was held that the 
stipulation as to the higher rate of intorost did not relate to the suit.^^ 

(3) A suit for damages for crops misappropriated was compromised by the amount 

of damages being settled and also by a provision being made that the defendant 
should hold the land under the plaintiff at a certain rent. It was held that 
the agreement as to tenancy was outside the scope of the suit.^^ 

(4) Plaintiff sued to restrain the defendant from building a house in such a way as 

to interfere with the plaintiff’s enjoyment of light and air. The suit was 
compromised by providing that the defendant should not build his house 
higher than it originally was and also that the defendant should not let water 
into the passage between the houses. The agreement as to the passage was 
held to be beyond the scope of the suit.^® 


’08) 85 Cal 837 (843). 

*07) 17 Mad L Jour 200 (201). (Suit on mortgage 
bond and for accounts compromised—Mortgago 
decroo for the whole amount including the sum 
not forming part of the mortgage amount may 
be passed.) 

(*25) AIR 1925 Bom 509 (510). (Mortgage suit-. 
Compromise decree making the decretal amount 
charge on certain properties in addition to the 
mortgaged property legal.) 

S. (*28) AIR 1928 Nag 178 (174, 175) : 24 Nag 
LR55. 

(*83) AIR 1988 Pat 176 (178). 

•6. (*20) AIR 1920 Cal 194 (195). 

7. (*09) 2 Ind Cas 480 (480) (Mad). 

8 . (*09) 88 Mad 102 (105, 106). 

S. (*09) 1 Ind Cas 572 (572) (Cal). (Suit by A 
against his landlord for possession of leased land 
— B impleaded as party Beal contest being 
between B and landlord^Gompromise of suit— 


A abandoning suit and B agreeing to pay rent to 
landlord — Compromise is one relating to suit.) 
(*87) AIR 1987 Pat 282 (284). (Suit for account 
— Agreement by pUintiff to take only her share 
of income of certain villages in consideration of 
her giving up her rights to an account is one 
relating to suit.) 

10. (*21) AIR 1921 Cal 202 (207) : 48 Cal 1059. 

11. (*18) AIR 1918 Pat 685 (686) : 2 Pat L Jour 
678. 

12. (07) seal L Jour 15 (17). 

13. (*88) 7 Bom 804 (809). 

[See also (*87) AIR 1987 Sind 190(191, 192) : 
81 Sind L R 158. (Suit for injunction against 
defendant restraining him from building hii^ 
house in such a manner as to blook certain 
apertures of plaintiff’s house and thus keep out 

light and air —Compromise between parties 

preventing defendant from raising certain 
structure — Com^mise giving ^luhtiff only 
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Although it is obligatory upon a Court, under this rule, to pass a decree in terms 0. 28 R. 8 
of a compromise, after it has been recorded, it is not necessary that the decree should Notes 18^19 
be passed simultaneously 'with the order recording the compromise. There is nothing 
to prevent the Court from postponing the passing of a decree in a proper case.^^ Also, 
the Court is not bound to pass a decree in the exact form which the parties propose. 

Further, the decrbe is not vitiated merely because it does not recite verbatim the 
coiiipromise.^® A Court acting under this rule cannot make a declaratory decree 
inasmuch as, not having heard the case on the merits, the Court is not in a position to 
form its own opinion as to the merits of the case.^^ As the decree should be in 
accordance with the compromise, where the latter does not provide for a personal 
remedy, the decree also cannot grant it.^^ If a suit has been compromised by the 
original parties thereto, a third party cannot be allowed to intervene and oppose the 
passing of a decree on the compromise.^® 

10. Where oompromlse inoludes matters not relating to the suit. — It has 

been seen that a decree can be passed under this rule only so far as the compromise 
relates to the suit. But a compromise which includes matters extraneous to the suit 
is not unlawful^ and cannot be rejected in its entirety by the Court.® Where a 
compromise comprises matters unconnected with the suit, the proper course for the 
Court is to recite the compromise as a whole in its decree or in the form of a schedule 
to the decree for purposes of reference but to restrict the operative part of the decree 
to those terms of the compromise which relate to the suit. In such a case the decree 
would be executable only in respect of the matters that relate to the suit.® The 
remaining terms of the compromise, i.c., those which are not incorporated in the 
operative part of the decree, may be enforced by means of a separate suit.^ 

Where a compromise which includes matters extraneous to tho suit has been 
entered into on condition that it should be given effect to as a whole, the Court should 
not dismiss the suit,® but should permit the parties to suitably enlarge the scope of tho 
suit by means of amendment of pleadings, so as to enable the compromise to be passed 
into a decree.® 

(»32) AIR 1982 Bom 466 (467). 

(’21) AIR 1921 Cal 500 (500). 

(’28) AIR 1928 Rang 43 (43, 44) ; 5 Rang, 662. 

(*39) AIR 1939 All 454 (456) : I L R (1^9) All 
435. 

(*36) AIR 1936 Cal 446 (448). 

(*40) AIR 1940 Oudh 27 (32). (Merely saying that 
compromise is made part of decree is not em- 
bodying it in operative part of it.) 

[S«e (*20) AIR 1920 Bom 858 (859).] 

[See also (’36) AIR 1986 Pat 800 (801, 802). 

(Compromise decree — Eeferonco to property not 
subject of dispute in compromise — Operative 
part of decree not dealing with such property 
but dealing with subject-matter of dispute only 
— Compromise operates as bare agreement — - It 
does not create title.) 

4. (’19) AIR 1919 Mad 805 (810). 

(’98) 2 Cal W N 663 (664). 

’09) 2 Ind Cas 480 (480; (Mad). 

(’05) 2 All L Jour 680 (681). 

(’82) AIR 1932 Bom 466 (467). 

(’89) AIR 1989 All 454 (456): ILR 1989 All 485. 

5. (’99) 22 Mad 214 (216). 

(’08) 1908 Pun Re No. 77, page 859. 

6. (*87) 9 All 229 (280). 


adequate relief and not full relief —Decree based 
on compromise — Compromise falls within scope 
of suit— Decree on such compromise can bo 
executed imder O. 23 R. 8.) 

14. (’80) AIR 1930 Pat 895 (899, 400); 9 Pat 814. 

(’86) AIR 1936 Pat 401 (401) : 15 Pat 456. 

15. (’29) AIR 1929 Bom 850 (852). 

[See also (’97-01) 1897-1901 Upp Bur Rul 266. 
(Court to ascertain terms of compromise and 
decree accordingly.)] 

16. (’29) AIR 1929 Lah 527 (528). 

17. (’29) AIR 1929 Bom 850 (352). 

18. (’26) AIR 1926 Nag 20 (21). 

19. (’26) AIR 1926 Mad 841 (341, 842). 

(’82) AIR 1982 All 478 (479, 480). 

NoU 19 

1. (’17) AIR 1917 Lah 282 (284): 1917 Pun Re 
No. 78. 

2. (’17) AIR 1917 Lah 282 (284) : 1917 Pun Re 
No 78. 

3. (’19) AIR 1919 P 0 79 (81) : 46 Ind App 240 : 
47 Oal 486 (PC). 

(’88) AIR 1988 All 649 (651) : 66 All 776 (FB). 

(’01) 5 Oal W N 486 (487). 

(’18) AIR 1918 Pat 607 (512) : 8 Pat L 7oar 265 
(SB). 


80P0. 167. 
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0. 28 Bt S As to whether, where a decree erroneously includes in the operative part of it, 

MotM 18-20 terms extraneous to the suit, the executing Court can refuse to execute the decree 
with respect to those terms and whether a separate suit lies in respect of them, see 
Note 27. 


20s PavtieB to the oompvomlBe. — A compromise to .which some of the 
parties to a suit alone are parties is not necessarily invalid^ though on good cause being 
shown by any of the other parties, the Court has a discretion to reiect such a 
compromise.® Thus, where a partial compromise would be prejudicial to the interests 
of the parties not joining it, it cannot be recognized.® Similarly, where the interests of 
the several parties to a suit are inseparable^ it is not open to some of them alone to 
compromise the matter.^ Thus, a suit for partition cannot be compromised by some 
only of the parties to it.® 

A compromise between some parties alone cannot affect the position of the 
other parties to the suit. They are neither bound by it nor are entitled to enforce it.® 
In the undermentioned case,^ however, it was held by the Oudh Chief Court that 
where certain defendants were ex parte and the Court passed an ex parte decree 
against them in the terms of the compromise that had boon entered into between the 
other defendants and the plaintiff, the decree was not a nullity as against the ex parte 
defendants. A party is not bound by an unauthorized compromise entered into by his 
agent.® But a person who is suing or is being sued in a representative capacity can 
enter into a bona fide compromise and thereby bind the persons represented.® See also 
Note 23 to Order 1 Buie 8. 


Where a compromise includes, as parties thereto, some persons who are not 
parties to the suit and the terms affecting the parties to the suit are not separable from 


Note 20 

1 . (’27) AIR 1927 PC 67 (69); 61 Bom 442; 64Ind 
App 111 (PG). 

(’34) AIR 1984 Lah 84 (86). (Party having no 
interest — - His consent to compromise is not 
necessary.) 

(’83) AIR 1988 Pat 806 (416) : 12 Pat 359. 

(’17) AIR 1917 Mad 771 (772). 

(’28) AIR 1928 Lah 792 (794). (Compromise in- 
valid against minors but valid against the 
plaintiff.) 

[See also (’86) AIR 1986 Lah 971 (971). (Some 
defendants contested claim — Others confessing 
judgment— Plaintiff should be given advantage 
of confession as against latter.)] 

2 . (’26) AIR 1926 Cal 198 (196). 

3. (’28) AIR 1923 Oudh 252 (268, 254). 

(’06) 82 Gal 661 (566). 

4 . (’19) AIR 1919 Cal 727 (728). 

(’26) AIR 1925 Lah 280 (280). 

(’27) AIR 1927 Oudh 222 (228). 

5. (’28) AIR 1928 Mad 594 (696). (One member 
accepting certain sum and going out of family— 
All parties to suit not JoiniDg^Gompromise was 
still held good.) 

(*16) AIR 1915 Gal 478 (474). 

[See also (’20) AIR 1920 Sind 101 (104); 14 Sind 
L B 245. (Some only of the partners in a part- 
nership suit.) 

6. (’15) AIR 1915 Cal 478 (474). (Consent decree 
not binding on some defendants-^nit to declare 
this not necessary.) 


(’95) 1895 Pun Re No, 48, page 208. 

(’19) AIR 1919 Cal 1043 (1043, 1044). 

(’26) AIR 1926 Gal 188 (188). (Suit for rent by all 
co-sharers— One plaintiff subsequently entering 
into compromise— Suit can proceed.) 

(’86) AIR 1986 All 1 (2). 

[But see (’01) 6 Gal W N 886 (390, 891). 

(’18) 19 Ind Gas 915 (916) (Cal). (Person bene- 
ficially entitled may sue to enforce compromise 
though not party.) 

(’24) AIR 1924 Gal 814 (815). (Points arising 
out of a new state duo to the compromise be- 
tween the other parties may be rais^.)] 

7 . (’85) AIR 1935 Oudh 358 (861, 862) : 11 Luck 
187 (PB). 

8. (’04) 81 Gal 857 (862). 

(’14) AIR 1914 Lah 112 (118): 1914 Pun Re No. 96. 

(’16) AIR 1916 Cal 479 (482). (Though agent 
entrusted with the general conduct of the liti- 
gation.) 

9 . (’13) 18 Ind Gas 869 (871, 372) (Mad). (Person 
suing under 0. 1 R. 8.) 

(1900) 28 Mad 289 (249, 250). (Trustee can com- 
promise on behalf of the beneffeiary.) 

(’07) 1907 Pun Re No. 87, page 162. (Oompro- 
mise by reversioner binding on suocessor-in-title.) 

(’94) 21 Gal 888 (886). (Auction-purohaaer bound 
by compromise entered into by judgment-debtor.) 

(’10) 8 Ind Cas 91 (95) (Cal). (Compromise b:^ar- 
chaser with regard to title to property hinds 
vendor.) 
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those affeoting the non-parties, the Court cannot pass a decree under this rule.^^ Where 0 . 28 R. 8 

a consent decree between some of the parties alone is sought to be enforced in execution Notes 80-*8i 

against the other parties to the suit who, however, are not parties to the compromise 

and such persons object to the execution of the decree against them on the ground 

that the consent decree is not binding on them, the dispute falls within Section 47 

oftheOode.^^ 

A purchaser pendente lite is bound by a compromise decree.^^ 

Where a party has no further interest in the property which is the subject- 
matter of the suit and the compromise (he having parted with his interest in favour of 
another party to the suit), his consent is not necessary for a compromise of the suit.^^ 

81. ComppomiBe by minor’s guardian. — See Notes to Order 32 Buie 7. 

22. Compromise by Hindu widow. — A bona fide compromise by a Hindu 
widow as representing her husband's estate binds the reversioners.^ 

23. Compromise by pleader. — See Note 7 to 0. 3 B. 4 ante, and also the 
undermentioned cases.^ 


29. Effect of consent decree and admissibility in evidence. -- As has been 
seen in Note 114 to Section 11, a compromise decree does not operate as res judicata 
though it will create an estoppel between the parties and is as much binding upon 
them as a decree in invitum} Hence, a compromise decree is admissible in evidence 
in a later suit between the same parties, for the same purposes for which an ordinary 


(’16) AIR 1915 PO 83 (35, 37) : 89 Mad 116 (PC). 
(Trustee oompromising—Act not reasonable and 
proper in the circumstances— Act not binding.) 
(’12) 16 Ind Gas 611 (612) (Cal). (Compromise by 
pardanashin lady — Court should satisfy itself 
that terms were understood by her and that she 
acted on independent advice.) 

(’87) AIR 1937 Mad 488 (448). (Compromise on 
behalf of Malabar tarwad— Compromise in the 
particular case was held not bona fide.) 

(’86) AIR 1935 All 862 (867); 68 All 230. (Com- 
promise decree passed on family disputes is bind' 
ing on successors of persons making compro- 
mise.) 

[See (’86) AIR 1986 All 1 (8). (Suit on behalf 
of Mahomedan community by seven . persons 
against 24 Hindus as representing the Hindu 
community— Compromise entered into between 
some of the plaintiffs and some of the defen- 
dants alone will not bind the rest.)] 

I'O. (’24) AIR 1924 Cal 722 (728, 724): 51 Cal 482. 
[Sss (’84) AIR 1984 Mad 887 (842): 57 Mad 892. 
(Compromise between parties and strangers — 
Stranger applying to be made a party and for 
recording compromise — Plaintiff resiling and 
applying for withdrawal of suit — Court must 
not allow withdrawal but must inquire into 
compromise.)] 

n. (’85) 8 Mad 478 (475). 

12. (’10) 6 Ind Cas 750 (761) ; 13 Oudh Oas 98. 
(‘10) 6 Ind Cas 168 (169) (All). 

[See however (’91) 18 Cal 188 (196, 196). 
(Affirmed by Privy Council in 22 Cal 909.)] 

13. (’34) AIR 1984 Lah 84 (85). 


Note 22 

1. (*09) 4 Ind Cas 513 (516, 517) (Cal). 

(’16) AIR 1916 Cal 938 (943). 

(’24) AIR 1924 Mad 801 (804). 

But see the following cases : 

(’83) 10 Cal L Bep 887 (844). 

(’80) 0 Cal L Rop 76 (81) (PC). 

(’07) 29 All 487 (494). 

(’08) 80 All 75 (76). 

(’09) 2 lud Cas 649 (550) (Cal). 

Note 23 

1. (’33) AIR 1982 Cal 231 (233) : 59 Cal 31. 

(’34) AIR 1284 Oudh 417 (417). 

(’86) AIR 1936 Rang 160 (150) : 13 Rang 819. 
(Court will refuse to give effect to oompromise 
when it finds that there has been some misunder- 
standing between party anfi counsel as to tho 
terms of the compromise.) 

Note 24 

1. (’26) AIR 1926 Cal 672 (675). 

(’88) AIR 1983 Sind 53 (55). 

(’08) 81 Mad 474 (477). 

(’95) 21 Ind App 128 (180, 181) : 18 Mad 1 (PO). 
(’66) 1 Agra 1(6) (Ffi). 

(’97) 24 Cal 216 (237). 

(1900) 24 Bom 77 (85). 

(’24) AIR 1924 Oudh 84 (88). 

(’22) AIR 1922 Oudh 236 (248): 25 Oudh Cas 189. 
(Not rendered invalid because it proceeds on a 
wrong legal ground.) 

(’29) AIR 1929 All 243 (249) : 51 All 575. 

(’17) AIR 1917 Nag 87 (39) : 14 Nag Ij R 36. 
(Whatever is necessarily involved in the decree 
prononuoed cannot be re-opened by either party.) 
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0. 28 B> 8 deOree would be admissible under the provisions of the Evidence Act.* Where a suit 
Hotel 84-80 is terminated by a compromise decree, a breach of its terms does not restore the 
parties to the rights \vhich they had prior to the decree.* But a compromise decree is 
a creature of the agreement on which it is based and is subject to all the incidents of 
such agreement^ A compromise decree is but a contract with the command of a Judge 
Buperadded to it.* Hence such a decree is of no greater validity than the contract on 
which it is based.* It can, therefore, be set aside on any of the grounds, such as fraud, 
mistake, misrepresentation, etc., on which a contract may be set aside.^ (See Note 28, 
infra)* For the same reason, where a compromise decree contains any term which is 
in the nature of a penalty under Section 74 of the Contract Act, or of a forfeiture, it is 
open to the Court to grant relief against the forfeiture incurred under such penal 
clause.* As a minor's contract is void, a decree on a compromise with a minor is a 
nullity.* See also the undermentioned cases.^* 

28. RetfiBtration, if neoessary. <— Under Section 17 (2) (vi) of the Registration 
Act, before the amendment thereof by Act XXI of 1929, a decree or order of a Court 
was exempt from registration, even though it may otherwise come within the scope of 


(*82) 8 G^l 188 (141). 

(’SO) AIR 1980 Bom 481 (486) : 64 Bom 696. 

(*14) AIR 1914 Mad 70 (77). 

(’18 21 Ind Gas 588 (589) (Gal). 

(’ll) 9 Ind Gas 876 (881) : 35 Mad 75. (Gonsoht 
decree operates as a waiver of prior errors of pro- 
cedure not going to root of Gourt’s jurisdiction.) 
(’19) AIR 1919 Mad 805 (809). 

‘(*20) AIR 1920 Oudh 268 (264):23 Oudh Gas 308. 
(’19) AIR 1919 Mad 177 (179). 

(’18) AIR 1918 Mad 1881 (1382). 

(’17) AIR 1917 Mad 678 (580) : 40 Mad 177. 

(’15) AIR 1915 Gal 464 (467). 

(’24) AIR 1924 Nag 180 (188). (Terms attacked as 
contrary to Hindu law— Gompromise still bind- 
ing on consenting party.) 

(’99) 2 Oudh Gas 112 (115). 

(’05) 8 Oudh Gas 148 (144) (PG). 

(’86) AIR 1986 Gal 446 (448) ; 68 Gal 750. (Gom> 
promise decree between landlord and tenant 
settling rate of rent.) 

(’86) AIR 1986 Sind 99 (104) : 29 Sind L B 455. 
(’86) AIR 1936 Bom 801 (803, 804). (Even if the 
decree is based on an agreement which is bad in 
law, in the sense that it gives effect to and 
sanctions what is illegal or prohibited by statute, 
it b binding until set aside in proper proceedings.) 
[See (’28) AIR 1928 PO 184 (185) (PC). 

(’S3) AIR 1988 Gal 66 (67, 69). (Gompromise 
decree passed in contravention of S. 29 of the 
Bengal Tenancy Act is binding in subsequent 
suit until vacated.) 

(’84) AIR 1984 Gal 799 (801). (Party to decree 
including collusive compromise decree is tound 
by it— But third party affected by such decree 
is not bound.) 

(’85) AIR 1935 All 771(778). (Gompromise given 
effect to in decree— It is not collusive unless it 
is fraud on rights of third parties.)] 

[See also (*06) 4 Gal L Jour 828 (827). (Oompro- 
xnise will not be set aside on the ground that 
it gave to one party mote than he would have 
sot if he had obtained iudcnnent.l 
(’84) AIR 1984 Lah 218\9^n0onipromi8e not 


recorded under R. 8 is still agreement— Party 
taking advantage of such agreementis estopp^ 
from challenging its binding nature.)] 

2. (’09) 1 Ind Gas 572 (578) (Gal). 

(’98) 2 Gal W N 174 (176). 

3. (1865) 2 Suth W R 209 (210). 

(’ll) 12 Ind Gas 15 (17) : 88 All 748 : 88 Ind App 
151 : 14 Oudh Gas 289 (PG). 

(1864) 1 Suth W R 265 (266). 

(’66) 1 Agra 1 (6) (PB). 

[See also (’09) 81 All 429 (486). (Where the 
compromise expressly provided for suit being 
proceeded with on breach of conditions in com- 

J romise decree.)] 

!ut see (’04) 1904 Pun Re No. 1 p. 1. (Where 
a second suit for the same claim was held not 
barred.)] 

4. (’80) AIR 1980 Lah 987 (941). 

(’15) AIR 1915 Gal 464 (467). 

(’01) 24 Mad 265 (270). 

5. (’24) AIR 1924 Pat 281 (282) ; 2 Pat 749. 

(’S3) AIR 1988 Pat 806 (402) : 12 Pat 859. 

(’85) AIR 1985 Pat 128 (125). 

6. (’17) AIR 1917 Mad 578 (580) : 40 Mad 177. 
(’87) AIR 1987 Nag 418 (414). 

7. (’89) AIR 1989 Lah 489 (451) : I L B (1989) 
Lah 488. 

(’37) AIR 1987 Nag 418 (414). 

8. (’07) 31 Bom 16 (22) (FB). (Overruling 10 
Bom 486.) 

(’60) 8 Moo Ind App 289 (261) (PG). 

(’87) AIR 1987 Nag 418 (414). 

[See also (’84) 10 Cal 806 (814) : 10 Ind App 
162 (PO).] 

9. (’27) AIR 1627 Pat 271 (279, 280): 6 Pat 888. 

10. (’68) 8 Agra 82 (86, 87). (Compromise between 
membersof ihmily for settlement of their disputes 
—Effect— New nghts are not created — Only 
previously asserted rights are recognised.) 

(’78) 1 Ind App 167 (166) (P 0). (Oompromise 
based on the assumption that there was an 
antecedent title of some kind in Hke, parties— 
Suit on oomptomise did not cast on ooatiaot 
only but also on title.) 
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sub-seotioD (1) of Section 17 which made the registration of certain types of documents 
obligatory. Hence, a compromise decree was held exempt from registration,^ even in 
cases where the compromise which it embodied affected matters extraneous to the suit.^ 
Under the Section as amended, a compromise decree comprising properties extraneous 
to the suit is not exempted from registration under Section 17, sub-section (2). As to 
whether a comprorntse decree requires registration in cases falling under clauses (a) 
and' (d) of Section 17 of the Registration Act, there is a conflict of opinions, for which 
see the undermentioned cases.^ A compromise in so far as it is not incorporated in a 
decree, is not exempt from registration if it is otherwise compulsorily registrable.^ 

A petition to the Court, which merely recites the compromise arrived at 
between the parties and prays for an order recording the compromise, does not come 
within the provisions of the Registration Act regarding compulsory registration of 
documents,^ even though the compromise may include terms affecting matters extraneous 
to the Buit.^ Where the compromise does not transfer or declare any rights in immovable 
property but merely provides for the temporary management of the property, regis 
tration is not necessary.^ Even where a compromise is compulsorily registrable the 
doctrine of part performance applies to such a compromise and where it has been 
acted upon, parties cannot resile from it.^ (See Section 63A of the Transfer of Property 
Act as amended in 1930.) 

When both the parties are agreed in stating that the suit has been adjusted, 
the Court has no option but to record the compromise. In such a case, it does not 


Note 25 

1. (*99) 3 Cal W N 486 (489) : 22 Mad 508 : 26 
Ind App 101 (PC). 

(’85) AIR 1935 Mad 232 (234). (Suit for money 
compromisod — Charge created over attached 
properties — Property relates to subject-matter ot 
proceedings within S. 17 (2) (vi) of Registration 
Act and decree is exempt from registration.) 

(■98) 2 Cal W N 663 (664). 

(’98) 20 All 171 (180) : 26 Ind App 9 (PC). 

(’20) AIR 1920 Mad 242 (244) : 43 Mad 688 (FB). 

(’19) AIR 1919 Mad 177 (178). 

(’13) 19 Ind Cas 661 (662) (Cal). 

(’27) AIR 1927 Lah 166 (167). (Compromise 
embodied in decree of Revenue Court— Registra- 
tion not necessary.) 

(’30) AIR 1930 Lah 937 (940). 

(’82) AIR 1932 Lah 24 (24). 

(’08) 36 Cal 887 (840). 

(’08) 36 Cal 1010 (1012). fObiter.J 
[See (’20) AIR 1920 Cal 881 (883). 

(’26) AIR 1926 Cal 666 (667).] 

2. (’19) AIR 1919 P C 79 (81) : 47 Cal 486 : 46 
Ind App 240 (PC). 

(’06) 28 All 78 (81). 

AIR 1921 Pat 820 (821). 


[’21 

(’is; 

(’ 86 ' 

(’86 


AIR 1918 Pat 189 (140) ; 3 Pat L Jour 43. 
40 Cal WN 1176(1178). 

. AIR 1986 All 862 (868) : 68 All 280. 

[Sm (’07) 84 Oal 466 (462, 468).] 

[But SM (’19) AIR 1919 Lah 400 (402) : 1919 
Pan Re No. 81. 

(■16) AIR 1916 Oal 170 (172).] 

3; (*82) AIR 1982 Pat 97 (100) : 11 Pat 98. 
(Requires registration.) 

( 10) 8 Ind Gas 701 (706): 88 Mad 102. (Registra- 
non IB not necessary.) 


(’33) AIR 1933 Pat 467 (460). (Where the party 
is already a lessee and the compromise merely 
varies the terms of the tenancy compromise 
decree docs not require registration— A. I. R. 
1932 Pat. 97, Distinguished.) 

4. (’28) AIR 1928 All 684 (686). 

(’10) 5 Ind Cas 234 (286) ; 32 All 206. 

(’09) 1 Ind Cas 6.68 (669) : 31 All 13. 

(’ll) 12 Ind Cas 317 (320) : 36 Mad 46. 

(’28) AIR 1923 Lah 681 (582, 688) : 4 Lah 263. 
(’06) 29 Mad 866 (366). 

(’99) 22 Mad 608 (614) : 26 Ind App 101 (P 0). 
(’36) AIR 1936 I^h 605 (606). (Even though a 
suit is dismissed in accordance with tlie terms 
of a deed of compromise, if that compromise has 
not been recorded under the provisions of 0. 23, 
R. 8, the deed is not exempt from registration 
under S. 17 (2) (vi). Registration Act.) 

[Sec also (’37) AIR 1987 Lah 363 (859, 360).] 

5. (’06) 1 Cal L Jour 888 (406). (Per Mookerjee,J.) 
(’38) AIR 1983 Pat 806 (421, 422) : 12 Pat 369. 
(’16) AIR 1915 All 832 (888) : 38 All 76. 

’16) AIR 1916 Lah 240 (240). 

’17) AIR 1917 Lah 282 (284) : 1917 Pun Re No. 78. 
’18) AIR 1918 Oudh 412 (417) : 21 Oudh Cas 346. 
(’17) AIR 1917 Nag 1 (4). 

(’08) 12 Cal W N 69 (60). 

(’20) AIR 1920 Sind 101 (108) : 14 Sind L R 245. 

6. (’18) AIR 1918 Pat 507 (617, 519, 620) : 8 Pat 
L Jour 266. 

(’17) AIR 1917 Pat 9 (10) : 1 Pat L Jour 208. 
[But SM (’03) 80 Cal 788 (787). 

(’02) 26 Mad 568 (555).] 

7. (’26) AIR 1926 Bom 24 (25). 

8 . (’14) AIR 1914 P C 27 (29) : 42 Cal 801 : 42 
Ind App 1 (P C). 


0.28 R.8 
Note 25 
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0.23 B.8 
Motes 85-27 


matter whether the .obmpromise, though requiring registration under the law, was 
embodied in an unregistered document, beoanse the admissions of the parties constitute 
in themselves the “proof” required by this rule. It is only when the matter is in 
dispute that the writing has to be used as evidence and the question of registration 
becomes material.* 

• • 

26. Stamp- — A solenamah on stamped paper is not necessary for a compromise 
decree to be passed under this rule.^ 

See also the undermentioned cases.^ 

27. Execution of consent decree. — A consent decree is executable in the 
same manner as an ordinary decree.^ Thus, a consent decree providing for the execution 
of a document by one of the parties may be enforced under 0. 21 B. 34.^ But where 
the decree is incapable of execution^ as for instance, where it merely creates a charge 
on property and does not confer the power of sale, a separate suit is necessary to enforce 
the right created by the decree.^ Similarly, a decree can be executed only in respect of 
the terms included in the operative part thereof. Hence, where certain terms of a 
compromise are not included in the operative part of a decree as being concerned with 
matters extraneous to the suit, such terms cannot be enforced in execution.^ 

With regard to the power of an executing Court to go behind a consent decree, 
the question has arisen with reference to three matters as noted below — 

(1) Where the decree gives effect to an unlawful compromise. — In such a 
case, the executing Court is entitled and bound to refuse to execute the decree.^ 

- (2) Where the operative part of the decree gives effect to terms of a compromise 

which do not relate to the suit. — On this question there is a conflict of decisions. On 
the one hand, it has been held by the High Courts of Madras,^ Allahabad,^ Lahore^ 
and Patna^ and by the Chief Court of Oudh^^ that the executing Court cannot refuse 
to execute the decree in such a case. The reason, according to the Madras High Court, 
is that an objection to the decree cannot be allowed to be raised in the executing Court 


9. (’89) AIR 1989 Nag 288(288): I LR (1989) Nag 
607 (F B). 

Note 26 

!• (’16) 29 Ind Cas 611 (512) (U P B R). 

(*08) 12 Cal W N 59 (60). 

2. (’69) 12 Suth W R 876 (876). 

(1862) 1 Hyde 149 (149). 

2 Hay 218. 

Note 27 

1. (’22) AIR 1922 Oudh 150 (152) : 25 Oudh Cas 58. 
(*21) AIR 1921 Cal 227 (229). 

(’70) 13 Suth W R 151 (164). 

(’84) AIR 1984 Cal 785 (786). 

[See also (’88) AIR 1988 Mad 516 (517). (Parti- 
tion suit — Consent decree — Preliminary decree 
is not obligatory and where parties treated it as 
an executable decree they cannot resile from 
that position.)] 

2. (’21) AIR 1921 Gal 227 (228, 229). 

(’26) AIR 1926 Oal 976 (976). 

3. (’05) 22 Cal 818 (816). 

(’96) 22 Cal 859 (863, 861). 

4. (’18) AIR 1918 Mad 1881 (1882). 

(’16) AIR 1916 Mad 660 (650). 

(’24) AIR 193i Cal 49 (61). 

8 . (’10) 6 Ind Cas 286 (288, 280) (Oal). 

(’24) AIR 1924 Nag 84 (86) : 20 Nag L B 1. 


(’30) AIR 1980 Mad 806 (814) : 58 Mad 806. 

(’08) 26 Mad 81 (38). 

[But eee (’88) AIR 1083 Bom 298 (801). (Ob- 
jection in execution on the ground of want of 
registration of compromise and decree — Objec- 
tion should have been taken before decree and 
cannot be taken in execution.)] 

6. (’16) AIR 1915 Mad 688 (684). 

(’07) 80 Mad 421 (428). 

(’82) AIR 1932 Mad 667 (668). 

7. (’87) 9 All 229 (281). 

(’88) AIR 1988 All 649 (662)': 66 All 776 (FB). 

8 . (’84) AIR 1984 Lah 623 (626). 

[But see (’19) AIR 1919 Lah 400 (402) : 1919 
Pun Re No. 81.)] 

9. (’84) AIR 1984 Pat 208 (208) : 13 Pat 17. 

10. (’27) AIR 1927 Oudh S3 (88) ; 29 Oudh das 
276. 

(’24) AIR 1924 Oudh 280 (281). (A deebdon of 
the Judicial Commissioner’s Court of Oudh.) 
[Sm also (’40) AIR 1940 Oudh 27 (80). (Ooort 
recording compromise under 0. 28 B, 8 — 
Certain terms of compromise not telatiilS h) 
suit but Court having jurisdiotion over sub^t- 
matter of entire compromise — Recording of 
compromise though erroneous it hot wUdloat 
jurisdiction and would be hin^g on the 
parties unless set aside in appeolt)] 
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but must be taken by way of appeal.^^ The High Court of Calcutta, on the other 
hand, has held that such a decree is inoperative and invalid and cannot be executed in 
so far as it gives effect to the terms of a compromise not relating to the suit. The High 
Court of Bombay seems to take the latter view.^* 

(3) Where the decree contains any provision in the nature of a penalty, — 
A compromise decree being of no greater validity than the contract on which it is based, 
an executing Court can, in the exercise of its equitable jurisdiction, relieve against any 
forfeiture incurred under any penal clause in a consent decree.^^ 

It follows from the differences in views noted above that in respect of the terms 
of a consent decree which do not relate to the suit, a separate suit, according to the 
Calcutta High Court, can be brought on the contract'^^ while according to the Allahabad 
High Court, the question in such a case is one relating to execution and hence a fresh 
suit is barred under S. 47 of the Code.^® Where, however, any terms of a compromise 
are not embodied in the operative part of a decree, the bar of S. 47 cannot apply to 
a suit to enforce such terms and such a suit will therefore lie.^^ 

Where a consent decree orders the sale of any property, it can bo executed and 
the property can be sold without the formality of an attachment.^® Similarly, a consent 
decree in a mortgage suit can be executed without any final decree being passed (unlike 
the case of an ordinary preliminary decree on the mortgage).’® 

See also the undermentioned cases.®® 


11 . (’16) AIR 1915 Mad 210 (215) : 38 Mad 959. 
(’07) 30 Mad 421 (423). 

12 . (’09) 36 Cal 193 (223). 

(’12) 14 Ind Gas 701 (701) : 39 Gal 663. 

(’05) 1 Oal L Jour 888 (899). 

(’07) 34 Oal 456 (463). 

(’25) AIR 1925 Gal 286 (288). 

(’21) 62 Ind Gas 653 (654, 655) (Cal). 

[See also (’36) AIR 1936 Gal 446 (448) : 68 Gal 
750. (A term in a comproniiso petition which 
goes l)eyond the scope of the suit has no force 
beyond that of an agreement, even though 
such term is made part of the consent decree 
which is passed on the compromise.)] 

13 . (’82) AIR 1932 Bom 466 (467). (Compromise 
including extraneous matters— Executable only 
as to subject-matter of suit — Extraneous 
matters to be enforced by separate suit.) 

14 . (’ll) 12 Ind Gas 384 (335) (Mad). 

(’33) AIR 1933 All 252 (255) : 55 All 334 (FB). 
(Overruling AIR 1924 All 669.) 

(’26) AIR 1926 Bom 81 (81). 

(’21) AIR 1921 Gal 356 (359). 

.(’21) AIR 1921 Cal 585 (566). 

(’01) 24 Mad 265 (270, 271). 

(’20) AIR 1920 Cal 716 (717). 

(’1900) 28 Cal 557 (567) : 28 Ind App 89 (P C). 
(Compromise decree in a mortgage suit and 
enforcement of its terms.) 

(’16) AIR 1916 Mad 1006 (1006). 

(’16) AIR 1916 Mad 774 (774). 

(’33) AIR 1988 Lah 28 (24). (Court has no 
unrestricted power to relieve defaulting party 
from consequence of default — It cannot inter- 
fere with effect of default if as a result thereof 
decree-holder merely seeks to take away conces- 
sion allowed to judgment-debtor.) 

(’37) AIR 1987 Nag 418 (414). 


(’35) AIR 1935 All 862 (868) : 58 All 230. 

[See (*34) AIR 1934 Oudh 44 (45) : 9 Luck 887. 
(Provision in compromise decree in mortgage 
suit for payment by instalments — Failure to 
pay — Provision held to be final.)] 

[See also (’37) AIR 1937 Lah 828 (829). (Com- 
promise decree — Relief against penalty — 
Court can relievo defaulting party only if 
decree-holder enforces penalty, but cannot do 
so where he merely withdraws concession given 
to judgment-debtor.)] 

15. (’07) 34 Cal 456 (463). 

(’25) AIR 1925 Cal 286 (288). 

16 . (’87) 9 All 229 (231). 

17 . (’19) AIR 1919 Mad 805 (310). 

(’94) 16 All 423 (436). (Suit for specific perfor- 
mance lies.) 

(’80) 1880 Pun Re No. 95, page 230. 

(’89) AIR 1939 All 454(456): ILR (1939) All 435. 
(’38) AIR 1933 Rang 145 (147). 

[But see (’97) 10 C P L R 56 (57, 58).] 

18 . (’21) AIR 1921 Pat 320 (321). 

19 . (’26) AIR 1926 Oudh 885 (386) : 20 Oudh 
Cas 26. 

(’25) AIR 1925 Bom 509 (510). 

(’21) AIR 1921 Pat 320 (821). 

[But see (’ll) 10 Ind Cas 481 (485, 486) (All). 
(Per Richards, J.)] 

20 . (’05) 3 Low Bur Rul 243 (243). (Suit under 
Sec. 9 of the Specific Relief Act compromised — 
Suit by the parties to establish their title not 
barred.) 

(’04) 26 All 299 (309) ; 81 Ind App 116 (PC). (Suit 
based on compromise decree is not a suit for 
breach of contract.) 

(’27) AIR 1927 Bom 87 (88). (Earlier suit brought 
in a different right is as if it was brought by a 
different person.) 


0.a8B.8 

Mote af 
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0.28 R.S 
Note 28 


28. Mode and effect of setting aside oompvomise decrees. — No appeal 
lies from a consent decree : see Section 96 (3) and Note 81 bdow. Bat an appeal lies 
from an order recording a compromise [0. 43 B. 1 (m) ] and when each an order is 
set aside, the decree based on it also falls to the ground : see Note 31 infra. Apart 
from this, the two usual methods of setting aside a consent decree are (a) by suit and 
(b) by review.^ These two remedies are cumulative and not alternative, so that failure 
in an application for review is no bar to a suit to set aside the decree.^ 

A consent decree being only the contract between the parties with a command 
of a Judge superadded to it, a suit lies to set aside the consent decree on any of the 
grounds on which the contract can be set aside, such as fraud, mistake, etc.* In 
appropriate oases, a compromise decree may be set aside by means of an application 
under 0.9 B.13. Thus, when such a decree is attacked on the ground that the 
compromise was not actually entered into by the defendants, that they were not duly 
served and that they were not present or represented at the trial, an application under 
0. 9 B. 13 is a proper remedy to set aside the compromise decree.* 


Note 28 

1. (’96) 1896 Pun Re No. 48, page 908. 

(*89) AIR 1989 Bom 615 (615, 616) : 56 Bom 981. 
(•99) 1899 Pun Be No. 114, page 890. 

(•90) 1890 Pun Re No. 81, page 964. 

(’84) 10 Cal 619 (614). 

('91) 15 Bom 594 (598). 

(■99) 98 Bom 690 (698) : 1 Bom L R 89. 

■01) 5 Oal W N 877 (878). 

(’71) 6 Beng L R 648 (651) (PC). (Review applica- 
•tion lies.) 

[See (’38) 144 lud Cos 89 (89) (Cal). (If fraud is 
relied on, suit is the lem^y.) 

(’36) AIR 1936 Rang 389 (890). (Review on 
ground of fraud or mistake is not permissible— 
^medy is by way of suit.)] 

[500 also (’33) AIR 1933 Sind 304 (304). (If 
fraud is alleged to have been practised in obtain- 
ing a consent decree the remedy is bv way of 
suit and not by way of an application.) 

(’16) 3 Cal L Jour 119 (198, 199, 130). (Remedy 
of minor seeking to set aside compromise decree 
on the ground of fraud is by suit and not by 
review.)] 

[But see (’66) 5 Suth W B 996(996). (Review of 
consent decree not legal.) 

(’33) AIR 1933 Sind 99 (81) : 96 Sind L B 895. 
(Consent decree cannot be vacated by review.)] 

2. (’09) 9 Ind Cas 199 (143) (Cal). 

[But eee (*05) 9 Cal L Jour 608 (510).] 

3. (’81) 6 Oal 687 (704). (Consent decree can be 
set aside on the ground of mistake of material 
facts.) 

(’85) AIR 1935 AU 137 (189) : 57 All 496. (Party 
alleging fraud cannot be allowed to avoid corn* 
promise in proceedings under this rule — Suit is 
the remedy.)] 

(’89) AIR 1989 Bom 616 (615) : 66 Bom 981. 

(’34) AIR 1934 Oudh 417 (417, 418). (Pleader not 
authoiiaed to entra into compromise— Decree in 
terms of a compromise by him — Suit to set 
aside decree lies without appealing against order 
under 0. 48 B. 1 (m).) 

(’36) AIR 1935 Pat 59 (61). (Money paid under 
such decree can be recovered when decree is 
reotifled and execution proceedings can be set 


aside.) 

(’84) AIR 1934 Pat 999 (981): 18 Pat 166. (Fraud 
on the party.) 

(’83) AIR 1983 Sind 53 (65). 

(’98) AIR 1998 Pat 483 (486) ; 9 Pat 781. 

(’95) AIR 1995 All 966 (967). (Consent decree can 
be set aside on the ground of undue influence or 
coercion.) 

(’07) 84 Cal 88 (89). 

’10) 6 Ind Cas 986 (938) (Oal). 

*08) 8 Oal L Jour 966 (97 1). 

’99) AIR 1999 Cal 498 (497). 

’91) AIR 1991 Bom 414 (415). 

(’19) AIR 1919 Pat 939 (239) : 4 Pat L Jour 9o5. 
(’86) AIR 1936 Sind 99 (105) : 99 Sind L B 456. 
(But suit confined to ground on which agree, 
ment can bo set aside.) 

(’87) AIR 1987 Nag 418 (414). 

(’85) 69 Oal 649 (649, 650). ^ 

(’84) AIR 1984 Lah 393 (893) : 15 Lah 626. (But 
suit does not lie to set atdde compromise decree 
on ground that plaintiff was not consenting 
party — Remedy is to impeach decree by appro- 
priate proceeding taken in suit in which decree 
was passed.) 

(’89) AIR 1989 Bom 490 (491) : 41 Bom L R 994 
(996). 

[500 (’19) 16 Ind Cas 611 (619) (Oal).] 

[500 also (’09) 8 Ind Cas 4 (5) (All). 

(’89) AIR 1989 Pat 170 (177); 11 Pat 618. (Fraud 
must be specifically proved — Mere proof of in. 
equality of division under compromise is not- 
enough.)] 

[But see (’ll) 9 Ind Cas 875(879.880) : 86 Mad 
75. (Consent decree cannot be set osi^ on some 
of the grounds on which a contract can be set 
aside, such as absence of considera^n, mistake 
etc.)] 


4. (’06) 8 Cal L Jour 168 (169). 

(’90) AIR 1990 Lah 408 (409) : 1 Lah 844. (Or m 
application for review or an appeal to snperior 
Court.) 


AIR 1996 Lah 481 (489). (Or appsal.) 

AIR 1997 Lah 609 (608, 604) : 9 Lah 948. 
8 Ind Oas 116 (117) (Oal). 


’96 
(’97 
(’09 

(’18) AIR 1918 Cal 699 (898).' 
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But a consent decree cannot be set aside by rule on motion,^ or by an 
application under Section 161.^ 

An interlocutory consent order can be set aside by application in the same suit/ 

Parties cannot rescind a consent decree as an ordinary contract by mutual 
agreement/ So a consent decree cannot be varied by consent of parties/ 

Where, by* a mistake, the Court passes a decree which purports to be in 
accordance with the terms of the compromise between the parties, but is not actually 
in accordance with such terms, it has got power under Section 151 to correct its 
mistake and amend the decree so as to be in accordance with the agreement of the 
parties/® 

When a compromise decree is set aside, both the parties are restored to their 
original rights in the former suit when the compromise was effected and the suit can 
be proceeded with from that stage/^ 

Ignorance of real facts, when it was within the party's power to know them,^^ 
or a mistake or ignorance of law^® is no ground for setting aside a compromise 
decree. A compromise decree cannot be set aside on the ground of the defendant’s 
absence at the time when the compromise was recorded by the Gourt/^ Seo also the 
undermentioned case/® 


29. Compromise of appeal. — The present rule applies also to appeals and an 
Appellate Court can pass a compromise decree if the appeal is compromised/ 

30. Compromise of execution prooeedinifs. — Soo Buie 4 infra. 


31. Appeal. — See also Note 15 to Section 96 for a full discussion. 

An order recording or refusing to record a compromise is appealable under 
0. 43 B. 1 (m).^ An order recording a compromise is appealable although a decree has 


(’66) C Suth W R Miac 86 (37). 

5. (’ll) 11 Ind Gas 568 (568) : 36 Bom 77. 

(’.S2) AIR 1932 Bom 615 (616): 56 Bom 231. 

(’ll) 11 Ind Gas 356 (857) (Bom). 

(’98) 25 Gal 649 (652). (Charges of fraud cannot 

properly bo tried on affidavits.) 

6. (’22) AIR 1922 Mad 446 (446). 

(’88) AIR 1988 Sind 29 (81, 32): 26 Sind L R 895. 

(*39) AIR 1989 Bom 490 (491) : 41 Bom L R 994 

(996). 

[See (’84) AIR 1984 Pat 229 (281) : 18 Pat 165. 
(If fraud is practised on Court remedy isbyappli- 
cation~But if practised on party remedy is by 
way of suit.)] 

[But tee (’26) AIR 1926 Oudh 815 (815): 1 Luck 
841. (May be set aside under the inherent 

* powers of the Court if in excess of authority.) 

(’35) AIR 1985 Gal 281 (288) : 62 Gal 228. (Inti- 
midation from bench — Counsel consenting to a 
decree— -Held, dectM not binding and Court has 
inhereny^ower to set it aside.)] 

7. (’80) AIR 1980 Bom 862 (864) : 55 Bom 872. 

(’82) AIR 1982 Bom 615 (616) : 56 Bom 281. 

8. (’ll) 9 Ind Gas 875 (879) : 85 Mad 75. 

9. (’37) AIR 1987 Gal 222 (224). 

[See however (’88) AIR 1988 Oudh 108 (105). 
(Decree can be varied by consent of parties.)] 

10. (’84) AIR 1984 Bang 108 (109). 

[Set dleo (*88) AIR 1988 Pat 185 (188). (Com- 
promise ]^tition— Court passing order ’’let suit 


be dismissed in terms of compromise” — Defeii- 
dant not paying within time — PlainliS Booking 
uzecution — Order civu bo amended and execution 
alloirod.)] 

11. (*81) 6 Cal 087 (704). 

(’76) 3 Cal 184 (196) ; 8 Ind App 291 (PC). 

(’24) AIR 1924 Pat 758 (758). 

[But MO (’85) 10 Bom 338 (840).] 

12. (1837) 2 Moo Ind App 181 (247) (PC). 

13. (’82) 8 Cal 188 (141^ 

(’36) AIR 1986 Sind 99(105) : 29 Sind L B 455. 

14. (’86) AIR 1986 Mad 847 (350). 

15. (’28) AIR 1928 Mad 708 (710). 

Note 29 

1. (’02) 5 Oudh Cas 49 (53). 

(’25) AIR 1925 Lah 145 (146). 

Note 31 


1. (’29) AIR 1929 Nag 276(276) : 26 Nag LB 101. 
(’35) AIR 1936 Cal 289 (240) : 62 Cal 229. (No 
second appeal lios but revision is allowed.) 

(’88) AIR 1983 Pat 806 (427) : 12 Fat 859. 

(’28) AIR 1928 Lah 39 (39, 40). 

(’27) AIR 1927 Lah 646 (64S). 

(’18) AIR 1918 Cal 481 (481). 

(>88) AIR 1983 Cal 94 (95). (Even though no 
appeal bo fllod against the decree.) 


(’26) AIR 1925 Med 606 (607). 

(’86) AIR 1986 Sind 69 (60) : 29 Sind L R 487. 
(’86) AIR 1986 Nag 8 (10): 81 Nag L B (Supp) 72. 


0.23 B.8 
Notes 28-*81 
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APPLICABILITY TO EXECUTION PROCEEDINGS 


0* 23 R* 8 been passed on the compromise.^ The High Oourt of Bombay^ has held that where an 
Notes 81**88 order under this rule is made with the consent of the parties in the trial Oourt, there 
can be no appeal against the order under 0. 43 B. 1. The reason is that there is no 
material before the Court on which a decision can be come to. The Madras High Gourt^ 
has, however, dissented from this view and held that an appeal will lie against an 
order recording a compromise, whether such order has been passed* after contest or not. 
It has been held' by the High Court of Lahore^ that that rule applies only where a 
compromise was actually made but the Court for some reason has refused to record it, 
and not where it has been found that there has been no compromise at alL The 
Allahabad High Court has taken a contrary view.^ 

83. Revision. — Although under this rule a Court has power only to record 
a ‘lawful" compromise, yet, where it requires evidence to be given of an illegal 
compromise, its order is not open to revision as such order is not likely to cause 
irreparable injury.^ It has been held by the Allahabad High Court^ that no revision 
will lie against a decree on a compromise on the ground that the Court omitted to order 
the recording of the compromise. 

33. Constrootion of compromise decrees. — See the undermentioned cases.^ 


0.28 R.I 


Procecdingi in execu- 
tion of decrees not 
affected. 


R. 4. [S. 375A.] Nothing in this Order 
shall apply to any proceedings in execution of 
a decree or order. 


Synopsis 

1. History of the Rule. | 2. Effect of the Rule. 

Other Topics (miscellaneous) 


Adjustment of decree. See Note 2. 

Mesne profits-^Compromiso as to. See Note 2. 

2. (’36) AIR 1986 Mad 886 (386). 

(’84) AIR 1934 Cal 846 (846) : 61 Cal 910. 

(’88) AIR 1938 Lah 766 (766). 

3. (’33) AIR 1933 Bom 205 (207, 208) : 57 Bom 
206. 

4. (’86) AIR 1936 Mad 885 (386). 

(’36) AIR 1936 Mad 347 (349). 

5. (’24) AIR 1924 Lah 248 (249). 

6. (’86) AIR 1986 All 438 (438). 

Note 32 

1. (’12) 16 lud Cas 8 (4) (Cal). 

2. (’85) AIR 1935 All 788 (789). (Defect cured 
by S. 99 of the Code.) 

Note 33 

1. (’74) 1 Cal 153 (162) : 2 Ind App 268 (P C). 
(’34) AIR 1984 Cal 402 (404) : 61 Cal 148. 

(’82) AIR 1982 Mad 457 (457, 458) : 55 Mad 486. 
(’85) AIR 1985 Mad 41 (42). (Compromise decree 
against several defendants— Joint and several 
liability cannot be implied in the absence of 
words to that effect.) 

(’88) AIR 1933 P C 167 (168, 169) : 56 Mad 787 : 
60 Ind App 266 (PC). (Compromise decree in mort- 
gage suit— Mortgagor to pay certain amount in 
a certain time and on default mortgagee to take 
possession and keep it as a usufructuary mort- 
gagee— Mortgagor’s remedy is not by execution 
only but he can sue to redeem.) 

(’97) 20 Mad 256 (268) ; 24 Ind App 218 (P 0). 


Order 21 Rule 90 — Proceedings under. See 
Note 2. 

(’20) AIR 1920 Nag 32(33, 84) : 16 Nag L R 212. 

(’26) AIR 1926 P 0 110 (111) (P C). 

(’26) AIR 1926 Oudh 427 (427). 

(’07) 80 Mad 856 (360). 

(’86) AIR 1936 P C 309 (810, 811) : 68 Ind App 
489 : 1 L R (1937) Mad 94 (P C). (Compromise 
decree— Condition precedent— ;Minor to obtain 
certain amount and mesne prodts on attaining 
majority and after executing receipt of acquit- 
tance — Minor’s execution of receipt of acquit- 
tance on attaining majority held not condition 
precedent nor was it personal right.) 

(’85) AIR 1985 All 748 (749). (Instalments to be 
paid on specified dates— If three instalments fell 
into arrears, decree-holder would be entitled to 
recover entire amount— Held that three instal- 
ments falling due was not enough— There should 
be further condition that payment of any of them 
should not be made.) 

(*85) AIR 1935 Mad 107(110, 111). (Statementin 
decree that defendant agreed to give plaintiff "as 
matter of grace and out of love” certain amount 
and that plaintiff should recover same from 
defendant after executing registered receipt etc.— 
Held plaintiff got vested right and hot merely 
contingent one.) 

(*85) AIR 1985 Pat 128 (125). (Patent ambigaity 
in consent decree — Evidence should not be 
allowed to construe it.) . . i « . 
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1. History of the Rule. — There was no provision in the old Code corresponding 
to the present rule. Hence, there was a conflict of decisions as to whether, by virtue 
of Section ,647 (now Section 141) the provisions of this Order could be applied 
to proceedings in execution, some oases holding that they could be so applied^ and 
others holding that they could not.^ This conflict was set at rest by Act VI of 1892 
which introduced Section 376A into the Code, by which the provisions of the Chapter 
were declared inapplicable to proceedings after the passing of the decree. In 1894 the 
Privy Council in I. L. B. 17 Allahabad 106^ decided that irrespective of the changes made 
by Act Vl of 1892, Section 647 (now Section 141) had not the effect of making the 
provisions of the Code relating to withdrawal and adjustment of suits applicable to 
execution proceedings. The present rule states in explicit terms that Order 23 does not 
apply to execution proceedings.^ For fuller information, see Notes under Section 141. 

2. Effect of the Rule# — Order 23 Buie 1 relating to withdrawal and 
abandonment of a suit does not apply to execution proceedings. But a decree-holder 
may apply to have his application for execution dismissed.^ The Court has no power 
to allow an application for execution to bo withdrawn with liberty of bringing a 
fresh application.^ Similarly, the withdrawal of an application for execution without 
the Court's permission to bring a fresh application is no bar to a fresh application for 
execution.^ Order 23 Buie 3 does not apply to execution proceedings and the Court has 
no power to pass a consent order in such proceedings.^ Order 21 Buie 2 and Section 47 
provide a complete procedure for the adjustment of decrees out of Court.^ Where a 
decree leaves the amount of mesne profits to be ascertained in further proceedings, the 
suit being undisposed of, the parties can enter into a compromise pending the proceedings 
for the ascertainment of mesne profits.^ But it has been hold by the Bangoon High 
Court^ that an agreement between a mortgagor and mortgagee after preliminary decree 
for sale and before the final decree for sale, whereby the mortgagor is to be given an 
extension of time for the payment of decretal amount, falls within 0. 21 B. 2 and not 
under this rule. The High Courts of Patna^ and Lahore^ hold that an application to 
set aside an execution sale, under 0. 21 B. 90, is not a proceeding in execution and 
hence 0. 23 E. 3 applies to such application. According to the Bombay High Court,^” 
where a preliminary decree is passed in a suit for partnership accounts and an enquiry 
is pending before the commissioner for taking the accounts, the parties can enter 
into a compromise, as the proceedings before the commissioner are not proceedings in 
execution. 


Order 23 Rule 4 — Note 1 

1. (*85) 7 All 859 (362). 

<*82) 6 Bom 681 (682). 

(*90) 12 All 392 (395) (F B). 

(*95) 19 Bom 546 (549). 

(’88) 11 All 228 (232). 

2. (*86) 10 Bom 62 (64). 

(’91) 18 Cal 635 (639). 

3. (*96) 17 All 106 (111) ; 22 Ind App 44 (P C). 

4. (*24) AIR 1924 Lah 342 (843). 

Note 2 

1. (’22) AIR 1922 Pat 525 (526) : 1 Pat 282. 

(’18) 19 Ind Gas 904 (905) (Cal). (A decree-holdor 

has no absolute right to discontinue execution 
proceedings at any stage at his option.) 

2. (’14) AIR 1914 All 134 (185) ; 86 All 172. 


3. (’14) AIR 1914 Mad 1 (1). 

4. (’18) AIR 1918 Nag 110 (111). 

(*24) AIR 1924 Lah 842 (343). 

I ’12) 17 Ind Cas 752 (762) (Mad). 

I ’16) AIR 1916 Mad 604 (604). 

I ’30) AIR 1930 Mad 105 (108). 

I ’26) AIR 1925 Oudh 136 (137). 

I ;*22) AIR 1922 Cal 311 (313). 

[But tee (’27) AIR 1927 Nag 31 (32). (This deci- 
sion, it is submitted, is not correct.)] 

5. (’21) AIR 1921 Pat 107 (108):6 PatL Jour258. 

6 . (’09) 4 Ind Cas 1040 (1041) : 33 Mad 78 (79). 

7. (’28) AIR 1928 Rang 194 (195) : 6 Rang 285. 

8. (’21) AIR 1921 Patl07(108):6 PatL Jour 253. 

9. (’29) AIR 1929 Lah 886 (887). 

10. (’02) 26 Bom 76 (82). 


0.28 R.t 
Notes l*-2 
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0.84 R.1 


250a PAYMENT INTO COURT 

Whatever its other effects may be, Rule 4 does not in any way affect the rule, 
of estoppel.^^ Thus, where an application for execution is allowed to be dismissed on 
the basis of a compromise which provides for a fresh application if the compromise 
was not carried out and the compromise is broken, the defendant is estopped from 
contending that as 0. 23 B. 3 does not apply to applications for execution, the decree- 
holder cannot file a fresh application for execution as on the basis of the compromise.^^ 

A pre-decree arrangement concerning the execution of the decree cannot be 
set up in bar of execution in the executing Court. But it can be enforced by means of 
a separate suit.^’ 


ORDER XXIV. 


PiLlMENT INTO COUBT 


R. 1 . [S. 

Deposit by defendant 
of amount in satisfaction 
of claim* 


376.] The defendant in any suit to recover, a 
debt or dama^ may, at any stage of the suit, 
deposit in Court such sum of money as he 
considers a satisfaction in full of the claim. 


[1877, S. 376; R. S. C., 0. 22 R. 1.]. 

Synopsis 


1* Scope of the Rule. 

2* Payment into Court. 

3. Suit to recover debt or damages. 
4. Suit for injunction. 


5. Suits for accounts. 

6. *‘At any stage of tbe suit.** 

7* Insolvency of defendant after payment 
into Court. 


Other Topics (miscellaneous) 

E:cprcssion of willingness to pay. See Note 2. May deposit in Court. See Notes 1 and 2. 


1. Scope of the Rule. — This rule deals with payments into Court in 
satisfaction of a claim a/fcr the institution of a suit and before decree} Payments 
made after decree are dealt with by 0. 21 B. 1. This rule does not apply to payments 
made into Court under Section 83 of the Transfer of Property Act, before the 
institution of the suit,^ nor to xiayments made in pursuance of the order of the Court 
under the provisions of 0. 9 B. 13 setting aside an ex parte decree.^ 


The rule contemplates an unconditional deposit of a sum of money in Court by 
the defendant.^ This is contrary to the corresponding English Buies of tbe Supreme 
Court (0. 22 Buies 1 and 6), wbereunder a deposit may be made coupled with a denial 
of liability. 


11* (*12) 18 Ind Cas 81 (82) (Mad). 

(•80) AIR 1930 Pat 615 (617, 618) ; 10 Pat 178. 
(•80)&0al27 (80, 31). 

12* (*12) 18. Ind Qas 81 (82) (Mad). 

13* (’28) AIR i9^ 0al 527 (680). 

Order 24 Rule 1 Note 1 
1* See Note 6 bdow. 

2. [See (’ll) 10 Ind Oas 893 (897) : 85 Mad 209. 


(After the institution of the suit, payment into 
Court is regulated by this rule.)] 

3. (’26) AIR 1926 Mad 1069 (1070, 1071). 

4. (’27) AIR 1927 Oal 72 (78). 

(’87) AIR 1987 Lah 788 (786). (Deposit conditional 
on furnishing security — Interest does not oease 
to run.) 

[See also (1859)7 Moo Ind App 828 (858). . 
(*84) 6 All 899 (402).] 
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2. Payment Into Oonrt. — A mere expression of willingness to pay made in 
a written statement is not equivalent to a payment into Court^ nor, it is conceived, 
will a payment into a post office by a money order be a valid payment under this rule 
unless and until it reaches the Court’s hands.^ But a payment into Government treasury 
under rules framed by the High Court will be a payment into Court.^ Where moneys in 
the hands of the defendant were sought to be attached before judgment, and the defendant 
defx)sited the same into Court and the attachment was subsequently found not to have 
been validly made, the money deposited was construed to be a payment under this rule.'^ 

8. Suit to reooYer debt or damages. — The rule applies to all suits to 
recover a debt or damages, though there may be other reliefs claimed in the suit.^ 
It does not apply to a suit for a return of goode taken or their value.^ 

Suit for Injanotion. — A suit for injunction for obstruction to light and 
air is not a suit to recover a debt or damages within the meaning of this rule, even 
though the Court may, in a proper case, allow damages in lieu of injunction. According 
to the practice of the High Court of Bombay, however, where a defendant deposit*? 
money into a Court in a suit for injunction in satisfaction of the plaintifif’s claim and 
the Court allows damages in lieu of injunction to the extent of the amount deposited, 
the Court should apply the provisions of Buie 4 in directing the payment of costs.^ 

8. Suits for aooounts. — The rule does not apply to suits for accounts.^ But 
the Court has, in such suits, the power to direct the payment into Court of admitted 
sums in the possession of parties liable to account, or of persons in a fiduciary capacity; 
such a power is not, in any way, controlled by this rule.® 

6. At any stage of the suit.” — These words show that the payment must 
be made before decree.^ Note also the words “in full of the claim.'* 

7. InsolYenoy of defendant after payment into Court. — According to 
English law where the defendant pays money into Court admitting liability to the 
plaintiff and then becomes a bankrupt, the plaintiff is secured creditor in respect of such 
amount. When the liability is denied, he is a secured creditor to the extent to which 
the claim is admitted or proved.^ 


R. 2. [S. 377. ] Notice of the deposit shall he given through 
Notice of depodt Court by the defendant to the plaintiff, and 

the amount of the deposit shall (unless the Court 
otherwise directs) be paid to the plaintiff on his application. 

[1877, 8. 377; R. 8. C , 0. 22 R. 4.] 


Note 2 

1. (’92) 16 Bom 141 (160). 

2. [8m (*98) 22 Bom 416 (416). (Case relating tc 
auotion-parohaeer sending balance of purchase- 
money due under 0. 21 B. 66 by money order.)] 

3. [8m ('84)7 Mad 211(212). (Case relating to pay- 
ment of purchase-money by auction- purchaser.)] 

4. (’27) AIR 1927 Bang 278 (278) : 6 Bang 768. 

, , , Note 3 

}• (1890) 68 Law Tim 871, Moon v. Dickinson. 

( 86) AIB 1985 Oudh 98 (96): 10 Luck 860. (The 
word **d6bt” applies to secured as well as unse- 
cured debts— The rule applies to suits to enforce 

ifSSS*® mortgage.) 

(1W7) 1 H A N 67S| Allan t. Onnn. 


Note 4 

1. (*97) 21 Bom 502 (608, 609.) 

[5m also (’89) AIR 1989 Bom 198(202). (PrinciplM 
laid down in Order 24 apply to cane of innocent 
infringement of designs wnero offender offers to 
pay profits made by the infringement.)] 
Notes 

1. (1888) 22 Ch D 611 (618), Nichok v. Evans. 

2. (1892) 8 Oh 226 (286), Hollis v. Burton. 

[5m tUso (1878) 8 Oh D 84 (90), London Syndl 

cate V. Lord.) 

Note 6 

1. (’26) AIB 1926 Had 1069 (1070). 

Note 7 

1. (1897) 2 Q B 616 (619. 620), Be Gktdon. 


0.2t B.1 
Notes 2-7 


0.24 R.2 



0.2« R.a 
Rotes l<-a 
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INTEBEST AFTEB DEPOSIT 



1. Form of the notice. | 2. ** Unless the Court otherwise directs.** 

1. Form of the notice. — The words writing" which occurred in the old 
Code have been omitted as unnecessary in view of Section 142 of the present Code 
under which all notices under the Code should be in writing. * * 

Where the deposit made is on the challenge of the plaintifif and in the presence 
of the plaintifif, a separate notice is not necessary.^ 

For form of notice, see Appendix H, Form No. 3. 

2. Unless the Court otherwise directs.” — The Court has a discretion 
under this rule to refuse to allow the plaintifif to withdraw the money deposited in 
Court, but such discretion must be exercised reasonably. **In a case where the money 
sued for is due on a promissory note, it would be unreasonable, in the absence of special 
circumstances, not to allow the plaintiff to take the money out."^ But where the 
amount in deposit is claimed by different parties^ no party can, without an order of 
the Court, withdraw the amount.^ The money deposited to the credit of the plaintifif 
but not withdrawn by him should not be treated as the defendant’s money and paid 
over to the person who attaches the same in execution of his decree against the 
defendant.^ 

It is the practice of the Court to appropriate payment upon a bond first to the 
interest due, and then to the principal.* 


R. 3. [S- 378. ] No interest shall be allowed to the plaintiff 

interert on dopotit not deposited by the defendant from 

.Sowed to pkintiff after the date of the receipt of such notice, whether 

the sum deposited is in full of the claim or 

falls short thereof. 

[1877, 8.378.] 

Synopsis 

1. Scope of the Rule. 

2. Tender without payment. 

3e Execution proceedings. 

Other Topics ( miscellaneous) 

Plaintiff, whotlior entitled to interest after notice Tender and payment, refusal to accept — Effect 
of deposit. See Note 1. See Note 2. 


1. Soope of the Rule. — No interest can be claimed by the plaintiff after he 
receives notice of the payment into Court.^ 


Order 24 Rule 2 — Note 1 


Order 24 Rule 3 — Note 1 


1. (>86) AIR 1935 Mad 842 (844). (Plaintiff is not 
entitM to interest in such a case between date 
of deposit and date when he gets formal notice.) 

Note 2 


1 . 

2 . 

3. 

4. 


(*99) 

’92 

'9i; 

06 


26 Cal 766 (7 
16 Bom 141 
16 Bom 681 
28 All 26 (27 



1. (*99) 26 Cal 766 (768, 769), 

(*85) AIB 1985 Oudh 98 (96): 10 Luck 860. (Pay- 
ment between preliminary and final de<»ee*-Bule 
applies as suit is pending.) 

(’10) 6 Ind Cas 166 (170) (Cal). 

(’18) AIR 1918 Mad 1860 (1862) : 40 ;Mad 604. 
[See also (*18) AIR 1918 Mad 88 (91). (Mortgagee 
wrongly refusing to withdraw deposit— Xtedemp- 



DEPOSIT AOOEPTED AS PABT OB FULL SATISFACTION 2511 

Where the defendant deposits the amount in Court but stipulates that it should 
not be paid to the plaintiff until the termination of the trial, this rule does not apply 
and the plaintiff is entitled to interest even after the deposit.* 

2. Tender without payment. — The general rule is that a creditor is not 
bound to accept a ^um tendered which is less than what is due to him.^ This rule 
provides an exception to the general rule in that interest ceases to run on the deposit, 
whether such deposit is in full satisfaction of the claim or falls short thereof. But the 
plea of tender before action must, in order to stop interest, be accompanied by a 
payment into Court after the suit; otherwise the tender is ineffectual.* Where the 
defendant was restrained by an order of injunction not to pay the amount duo by him 
on a bond to the plaintiff, but the Court ordered him to deposit the amount in Court 
and he did not do so, ho was held bound to pay interest from the date of the order * A 
deposit in Court before the due date, of money due upon a bond is not a valid tender of 
the dobt;^ nor is a mere offer to pay the amount a valid tender.® A valid tender, if 
improperly refused, stops interest.® 

As to the effect of a tender made to one of two joint promisees, see the 
undermentioned cases.^ 

3. Exeoation proceedings. — This Order does not apply to proceedings in 
execution.^ But the benefit of this rule has been extended by way of analogy to 
judgment-debtors and as a result, a decree-holder, who might have, but has not, drawn 
the amount immediately after its deposit will be disallowed interest, oven though the 
amount deposited is not the full amount due under the decree.* 


R. 4. [S- 379. ]( 1 ) Where the plaintiff accepts such amount 

PrecMiunwiiwe pkin- ^ Satisfaction in part only of his claim, he may 
tiff .ccept. depoMt M prosecute his suit for the balance ; and, if the 
Mtufactien m part. Court decidcs that the de^sit by the defendant 

was a full satisfaction of the plaintiff’s claim, the plaintiff shall 
pay the costs of the suit incurred after the deposit and the costs 
incurred previous thereto, so far as they were caused by excess in 


the plaintiff’s claim. 


tion suit— Mortgagor is entitled to interest from 
service of summons on mortgagee.)] 

2. (’86) AIB 1936 Lab 76 (78). 

Note 2 

1. (’78) 8 Oal 6 (16). 

(’78) 8 Oal 468 (471). 

[See (’78) 3 Cal L Bep 188 (184).] 

2. (’92) 16 Bom 141 (149, ISO). 

(’32) MB 1982 Mad 109 (111) ; 65 Mad 468. 

(’04) 8 Cal W N 168 (166). 

(’28) AIB 1938 Oal 874 (876). 

2 0 a M 688 (684), Chapman t. Hicks. 

(1848) 6 0 B 866 (877), Dixon v. Clark. 

3. (’71) 16 Suth W B 297 (298). 

4. (’08) 81 Oal 188 (186). 

3. (’98) 32 Bom 440 (446). 


6 . (’07) 34 Cal 806 (323). 

(•03) 7 Cal W N 720 (728). (No valid tender- 
interest allowed.) 

7. (’97) 20 Mad 461 (464, 466). (Amount due on 
mortgage paid to one of the joint mortgagees— 
Suit on mortgage by the other mortgagee— Held 
mortgage debt was discharged.) 

(’03) 26 Mad 26 (39). (As between co-heirs none 
of them can receive the whole amount of debt 
for the others, nor give a discharge to the debtor.) 

Notes 

1. (’27) AIB 1927 Cal 72 (78). 

2. (’18) AIB 1918 All 234 (235) : 40 All 125. 

(’36) AIB 1936 Oudh 93 (96) : 10 Luck 350. 

(’71) 16 Suth W B 304 (304), 

(’69) 12 Suth W B 50 (62). 

(But see (’67) 7 Suth W B 20 (30).] 


0.21 B .8 
Notes 1-8 


0.84 R.4 
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DEPOSIT ACCEPTED AS PART OB FULL SATISFACTION 


Motes 1-4 


(2) Where the plaintiff accepts such amount as satisfaction 

ProcMiure wiiwe h« ^ claim, he Shall present to the 

kccepto it M MtbfaciioB Court a Statement to that effect, and such 
*“*“**’ statement shall be filed and the Court shall 

pronounce judgment accordingly; and, in directing by whom the 
costs of each party are to be paid, the Court shall consider which of 
the parties is most to blame for the litigation. 


IlluBtraUonB 

(a) A owes B Bs. 100. B suos A for the amount, having made no demand for payment and 
having no reason to believe that the delay caused by making a demand would place him at a 
disadvantage. On the plaint being filed, A pays the money into Court. B accepts it in full 
satisfaction of his claim, but the Court should not allow him any costs, the litigation being 
presumably groundless on his part. 

(b) B sues A under the ciroumstanoes mentioned in illustration (a). On the plaint being 
filed, A disputes the claim. Afterwards A pays the money into Court. B accepts it in full 
sati^action of his claim. The Court should also give B his costs of suits, A's conduct having 
shown that the litigation was necessary. 

(c) A owes B Bs. 100, and is willing to pay him that sum without suit. B claims Bs. 150 
and sues A for that amount. On the plaint being filed A pays Bs. 100 into Court and disputes 
only his liability to pay the remaining Bs. 60. B accepts the Bs. 100 in full satisfaction of his 
claim. The Court should order him to pay A*s costs. 

[1877, S. 379. Cf. R. S. C., 0. 22 R. 6.] 


1. ** May prosecute his suit for the balance.** | 2. Apportionment of costs. 

1. ‘‘Hay pposeoute his suit for, the balance.” — Where the plaintiff accepts 
the payment only in part satisfaction of his claim, he is entitled under this rule to 
prosecute the suit for the balance. 

2. Apportionment of costs. — The Court has a discretion under this rule in 
awarding costs^ and, in exercising such discretion, the Court ought to find which of 
the parties is most to blame for the litigation.^ Where, at the settlement of issues, the 
defendant paid the amount into Court which plaintiff took out in part satisfaction and 
raised an issue as to damages and subsequently the plaintiff withdrew the suit accepting 
the same in full satisfaction of his claim, it was held that the plaintiff was entitled to 
his costs upto the settlement of the issues.’ Where the suit is not one "to recover a debt 
or damages" within the meaning of this rule, the Court has full discretion to apportion 
costs under Section 35 of the Code.^ In the undermentioned case’ it was held that the 
principles of this rule applied to a suit for injunction and damages in respect of an 
infringement of a registered design. 


Order 24 Rule 4 — Note 2 

1. (IS) 18 Ind Css 200 (201) (Mad). 

2. (*12) 18 Ind Oas 168 (188) (Mad). 

(’94) 21 Cal 680 (688). (Ciefendant not blomable— 
He is entitled to his costs.) 

3. (1868) 1 Bom H 0 B 0 0 70 (71). 

4 . (’97) 21 Bom 509 (60Q. 


5. (’89) AIR 1989 Bom 198 (202). (Suit for in. 
junction and damages for infringement of design 
^--Offender at early stage of suit admitting in- 
fringement and offering to pay profits made by 
infringement — Proprietor Seoting to continue 
suit-^Deoree passed only in terms of offer-^Pu^ 
prietor is liable to pay oflender*s costs iuourred 
after date of offer.) 



ORDER XXV. 

Seoubity fob Costs 


R. 1 . [Ss. 380, 882.] (1) Where, at any stage of a suit, it 
„„ . , , appears to the Court that a sole plaintiff^ is, 

anoy bo required frqin or (wheu there are more plaintiffs than one) 

that all the plaintiffe are residing out of British 
India, and that such plaintiff does not, or that no one of such 
plaintiffs does, possess any sufficient immoveable property within 
British India other than the property in suit, the Court may, either 
of its own motion or on the application of any defendant, order the 
plaintiff or plaintiff, within a time fixed by it, to give security for 
the payment of all costs incurred and likely to be incurred by any 
defendant. 


(2) Whoever leaves British India under such circumstances 
RMidence out of Bri- as to afford reasonable probability that he will 

tub India. jjqI; ijq forthcoming whenever he may be called 

upon to pay costs shall be deemed to be residing out of British 
India within the meaning of sub-rule (1). 

(3) On the application of any defendant in a suit for the 
payment of money, in which the plaintiff is a woman, the Court 
may at any stage of the suit make a like order if it is satisfied that 
such plaintiff does not possess any sufficient immoveable property 
within British India. 

Local Amendments 

ALLAHABAD 

After the words “property in suit,” add “or that the plaintiff is being financed 
by a person not a party to the suit.” 

MADRAS 

The following shall be inserted as sub-rule (4) ; 

“(4) In all cases in which an element of champerty or maintenance is proved, 
the Court may, on the application of the defendant, demand security for the estimated 
amount of the defendant’s costs, or such proportion thereof, as from time to time during 
the progress of the suit, the Court may think just.” 

NAGPUR 

In Buie 1 (1) insert the words “or that any plaintiff is being financed by a 
person not a party to the suit” between the words "other than the property in suit” 
and “the Court may.” 

OUDH 

Add the following as sub-rules (4) and (6) : 

“(4) Where the plaintiff has, for the purpose of being financed in the suit, trans- 
ferred or agreed to transfer any share or interest in the property in suit to a person 
who is not already a party to the suit, the Court may order such person to be made a 
plaintiff to the euit it he consents, and may either of its own motion or on the 
Application of any defendant order such person within a time to be fixed by the Court 

80P0. 158. 


0.25 R.1 
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0.25 R.1 
Hotel 


to give security for the payment of all costs likely to be incurred by any defendant. Id 
case of his default, the Court may dismiss the suit so far as his right to, or interest in^ 
the property in suit is concerned, or may declare that he shall be debarred for claiming 
any right to, or interest in, the property in suit. 

(5) If such person declines to be made a plaintiff, the Court may implead him as 
a defendant and may order him, within a time to be fixed by the Court, to give security 
for the payment of all costs likely to be incurred by any other defendant. In case of his 
default, the Court may declare that he shall be debarred from claiming any right to, or 
interest in, the property in suit." 

RANGOON 

Substitute the following : 

"'Costs and security for costs in special cases : — 

1. (IJ Where, at any stage of a suit, it appears to the Court that a sole plaintiff 
... is* or (when there are more plaintiffs than one) that all the 
InSfl British plaintiffs are residing out of British India, and that such 

plaintiff does not, or that no one of such plaintiffs does, possess 
any sufficient immovable property within British India other than the property in suit, 
the Court may either of its own motion or on the application of any defendant order 
the plaintiff or plaintiffs, within a time fixed by it, to give security for the payment of 
all costs incurred and likely to be incurred by any defendant. 

(2) Whoever leaves British India under such circumstances as to afford 
reasonable probability that he will not be forthcoming whenever he may be called 
upon to pay costs shall be deemed to be residing out of British India within the 
*^eaning of sub-ri^ (1). 

(3) On the application of any defendant in a suit for the payment of money, 
in which the plaintiff is a woman, the Court may at any stage of the suit make a like 
order if it is satisfied that such plaintiff does not possess any sufficient immovable^ 
property within British India." 



1. Scope, object and applicability of tbe 

Rule. 

2. Residence outside British India. 

3. **British India.** See Note 1 to Section 1. 

4. Trading corporations. 

5. Immovable property. 

6. ** The Court may • • • order.** 

7. Poverty of plaintiff. 

8. Where plaintiff is a minor. 

9. Where the plaintiff is a woman — 

Sub-rule (3). 

10. Where leave has been granted to sue 

as a pauper. 

Other Topic 

Plaintiff. See Note 11. 

Principle on which the Court should act. See 
Notes. 

Security in suit by a foreigner. See Notes land 2. 
Security in suits by undischarged insolvent. Bee 
Note 7. 


11. Inherent power to order security for costs. 

12. *' Suit for the payment of money** — Sub- 

rule (3). 

13. Claim and cross-claim. 

14. Appeal. 

15. Revision. 

16. Other cases under the Code where security 

may be required. 

17. Liability of a person standing surety* 

18. Enforcement of security bonds given • 

under this Rule. 

( miscellaneous) 

Security in suits for administration and partition 
of property. See Note 1. 

Security in suit to enforce a rellgiouB trust. See 
Note 1. 

When to apply for security. See Note 6. 


1. 8oope> objeot and applioabillty of the Rale. — This rale provides for the 
taking of security for the co$t8 of the tuit and O. 41 B. 10 provides for the taking oi 
security for the costs of the appeal. Security for costs of the suit may, ander this role, 
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be ordered to be given in the following cases — 

(1) Where the sole plaintiff is, or where there are more plaintiffs than one, all the 

plaintiffs are, residing outside British India and none of them has sufficient 
immovable property in British India other than the property in suit. 

(2) Where, in a suit for moneys the plaintiff is a woman and she does not possess 

sufficient immovable property in British India. 

In Bidhatree Dassee v. Mutty Lall Ghose^^ Mr. Justice Sale observed as 
follows : 

''The object of the Section clearly is to provide for the protection of defendants in certain 

cases, whore, in the event of success, they may have difficulty in realising their costs But 

there are cases in which the plaintiff in a suit for money (the claim being real and open to no 
objection) cannot be rendered liable for the defendant's costs of suit. In illustration I may refer 
to an administration suit by a creditor or legatee where the claim is admitted, or to a suit on a 
mortgage or promissory note where there is no defence. Is it to be supposed that it was intended 
that the defendant, in such cases should bo in a position to ask as a matter of absolute right that 
security may bo given for costs that he may choose to incur needlessly?” 

And his Lordship held that no security should be demanded in such cases, even 
though the plaintiff is a woman having no sufficient immovable property within 
British India. See also the undermentioned cases.^ 

The provisions of the rule are wide enough to cover the case of every plaintiff, 
including a minor plaintiff^ and will apply even though the defendant is himself a 
resident outside British India.^ In the case of a pauper plaintiff, however, no security 
should be ordered to be furnished except in exceptional circumstances, inasmuch as it 
virtually deprives the plaintiff of the benefit of the order made in his favour under 
Order 33 of the Code.® As to when security for costs can be demanded from infants, 
see Note 8 below. 

The rule does not apply to a reference under the Eevenue Jurisdiction Act as 
there is no suit before tho Court.® Irrespective of this rule, the High Court may, by 
Section 26 (3) of tho Indian Patents and Designs Act, II of 1911, demand security for 
the costs to be incurred by the opposite party, from the person applying for the 
revocation of a patent, in proceedings under that Act.^ 

2. Residence outside British India. — ''Residence'' should be residence 
under such circumstances as will afford reasonable probability that the plaintiff will bo 
forthcoming when the suit is decided.^ A more temporary residence at the time of the 
suit is not "residence" within the moaning of this rule.® Thus, a resident of a Native 
State temporarily staying in British India for the purpose of legal proceedings to get 
his wife back from the person who had enticed her cannot be said to bo "residing" in 
British India.® But where a subject of Bhopal, a Native State, was living for four 
years at Poona and there was nothing to show that he had come to Poona on a mere 


Order 25 Rule 1 — Note 1 

1. ('94) 21 Cal 832 (836). 

2. (05) 7 Bom L R 495 (496, 497). 

('73) 10 Beng L R App 26 (25). 

(’80) 6 Gal L Rep 58 (60): 5 Gal 700. (Representa. 
tives of a Hindu testator suing for the perform- 
ance of religious and charitable trusts created 
by him and in which they are not personally 
interested should, it has been held, give security.) 

(1865) 1865 Bourke 40. (Do— Confirmed in Bourke 
OG119.) 

3. (98) 28 Bom 100 (101). 


4. (’09) 12 Suth W R 465 (405). 

5. (’28) AIR 1928 Lah 960 (960). 

6. (’21) AIR 1921 Bom 463 (463). 

7. See Section 26 (3), Indian Patents and Designs 
Act (II of 1911). 

Note 2 

1. (’78) 3 Bom 227 (229). 

{See also (’82) AIR 1932 Sind 33 (34) : 26 Sind 
L R 21.] 

2. (’79) 3 Bom 227 (229). 

(’90) 14 Bom 641 (547, 553). 

(1900 02) 1 Low Bur Rul 222 (224, 225). 

3. (’22) AIR 1922 Bom 299 (800) : 46 Bom 589. 


0.25 R.1 
Rotes 



2616 


SBOUBIIT FOB COSTS 


0> 26 B< 1 temporary purpose, it cannot be said that be resides outside British India.* Where there 
■oteB2*6 are several oo-plaintiffs, all of them must reside outside British India ; if one of them 
resides ordinarily vrithin the jurisdiction no security will be ordered from any of them 
although the resident oo>plaintiff may be a bankrupt.* Where a plaintiff leavet the 
country before the case is decided, the proper course for the defendant is to apply to 
the Court to take security for costs before the case is decided.* *But security will not 
be ordered on an affidavit that plaintiff is about to leave the country.^ 

8. " British India.'* — See Note 1 to Section 1. 

4. Trading oorporations. Trading corporations comprise — 

(a) chartered companies, 

(h) companies incorporated by special Acts of Parliament, such as 
railway companies and the like including joint stock companies 
incorporated under special Acts, and 
(e) companies incorporated under the Oompanies Act.^ 

A trading corporation ought to have a place of foundation. It may have more 
than one residence. But it "dwells" at the place where it carries on its general 
administrative business a^d not where it carries on even a considerable part of its 
other businesses.* See Note 3 to Section 20. 


6. ImmoTable property. — See Note 4 to Section 16, ante. 

A beneficial interest in a part of the surplus income derived from immovable 
property cannot be said to be immovable property..^ But a lease is a transfer of an 
'interest in immovable property and a leasehold interest is therefore itself immovable 
property within the meaning of this rule.* 


6. “ The Court may . . . order." — The Ciourt has a discretion under this 
rule to require or not, security for costs from the plaintiffi There is no rigid rule for 
the exercise of such discretion, but the Court will not ordinarily make an order for 
security, unless it is shown that the exercise of power is necessary for the reasonable 
protection of the interests of the defendant.* The order should be in the Judge’s own 
handwriting* and should contain reasons for ordering such security.* No specific sum 
need, however, be mentioned in the order, for which security should be granted.* A 
defendant asking that security may be taken from the plaintiff under this rule should 


4. (’80) AIR 1930 Bom 320 (221). 

5. (1765) 1 Dick 282 (282), Winthorp v. Royal 
Exoliange Oo. 

(1801) 1 East 481 (483), McConnell v. Johnston. 
(1883) 10 Q B D 18 (16), D'Hormiujee v. Grey. 

6. (’67) 8 Snth W R 217 (217). 

7. (1796) 3 Anst 663 (653): 1 R R 801n, Adams 
V. Oolethurst. 

Note 4 

1. Halsbury: Laws of England, Vol. 8, page 804. 

2. Halsbury: Laws of England, Vol. 8, page 813, 
paragraphs 702, 708, 

Note 6 

1. (’94) 21 Oal 882 (886). 

2. (’71) 7 Beng L R App 60 (60). 

Note 6 

. If (’90) 17 Oal 610 (618). 

(’99) 8 CM W N 768 (764). 


(’04) 6 Bom L R 1072 (1072). (The principle on 
which the Court acts is to see whether, at first 
sight, the suit appears hana fide and whether 
the defence is such as is likely to succeed.) 

(’06) 7 Bom L R 496 (497). 

(’89) AIR 1939 Oal 164 (164): ILR (1988) 1 Oal 688. 

(’86) 164 Ind Oas 660 (660) (Oal). 

2. (’94) 31 Oal 882 (836). 

(’86) 164 Ind Oas 660 (660) (Oal). (Oonrt la not 
bound to exercise discretion provided tequite- 
ments of the rule as to nature of property are 
satisfied.) 

(’89) AIR 1989 Oal 164 (164): ILR (1988)1 Oal 688. 

3. (’88) 1888 All W H 241 (241). (Decision under 
0.41R. 10.) 

4. (’08) 7 Oal L Jour 813 (814). 

5. (’96) 18 AU 101 (106) (FB). (Dedsloa under 
O.41R.10;) 
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not be guilty of delay in making the application.*’ He should supply full information 
on all necessary points^ 

An order for security will not be made before the defence has been filed^ or 
after the judgment has been passed." 

7. Poverty .of plaintiff. — The mere poveity or insolvency of the plaintiff is 
not a sufficient ground for ordering him to give security for costs as a condition 
precedent to his going on with the suit.’ "The general rule is,” said Bowen, L. J., in 
Cowell V. Taylor? “that poverty is no bar to a litigant; that, from time immemorial, 
has been the rule at common law, and also, I believe, in equity.” There is, however, 
an exception to this rule introduced for the purpose of preventing abuse, that is, if an 
insolvent sues as nominal plaintiff for the benefit of somebody else, he must give 
security; in that case the nominal plaintiff is a mere shadow." Thus, where A, an 
undischarged bankrupt, and his daughter B sued G for damages for breach of promise 
of marriage and it was contended by G that the suit was brought really for the purpose 
of benefiting A out of his daughter’s engagement and that the daughter B had no 
property within British India, it was held that an order for security should be made 
against A? But an insolvent plaintiff who is bound to hand over the fruits of his suit 
to the Official Assignee cannot be said to be a nominal plaintiff," especially if the 
insolvent is also to benefit himself by the result of the suit as, for instance, where the 
suit is in respect of a sum earned by him subsequent to bis adjudication and the amount 
claimed is in excess of the amount of his debt provable in insolvency." 

8. IfiThera plaintiff is a minor. — As has been seen already in Note 1 ante, 
the rule applies to all plaintiffs including minors. But, save in exceptional circum- 
stances, neither a minor nor his next friend should be called upon to give security for 
costs.’ A suit on behalf of a minor plaintiff should not be stopped merely on the ground 
that the next friend is unable to give security for costs. The other parties are 
sufficiently protected by the power they have in a proper case of moving the Court 
either to stay the suit as not being for the benefit of the minor or if there is a just 
cause other than the poverty of the next friend to have him removed." 

9. Where the plaintiff is a woman — 8nb-rnle (8). — It has always been 
a principle of the law relating to security for costs that persons privileged from legal 


e. (’84) 1684 All W N 99 (99). 

(’OS) 7 Bom L B 496 (496). (About two years 
delay.) 

7. (’86) 1886 All W N 64 (64). (Decision under 
0. 41 B. 10.) 

8. (’18) 18 Ind Oas 217 (218) (Cal). 

9. (’67) 8 Sutli W B 217 (217). (Defendant must 
.apply before judgment.) 

Note 7 


1. (’78) 8 Bom 241 (241). 

(’82) AIB 1982 Sind 88 (85) ; 26 Sind L B 21. 
(’86) 7 All 642 (646, 546). (Decision under 0. 41, 
Buie 10.) 

(’86) 8 All 208 (204). (Do.) 

(’84) 1864 All W N 99 (99). (Do.) 

(’88) 1888 All W N 46 (49). (Do.) 

(’67) 14 Oal 688 (686). (Though a portion of the 
interest in the subject-matter of the suit ie 
parted with for carrying on the litigation.) 

(’18) 20 Ind Oas 708 (704) (Oal). 

(’16) AIB10160al696(696). (Deoisionunder0.41, 


Buie 10.) 

(’19) AIB 1919 Cal 719 (720): 46 Cal 156. 

[See alto (’86) 1880 All W N 286 (286).] 

2. (1885) 81 Ch D 84 (88). 

3. (1886) 81 Ch D 84 (88), Cowell v. Taylor. 

(’77) 2 Cal 283 (259); 4 Ind App 28 (PC). 

(’81) 14 Cal 588 (686). 

(’72) 8 Beng L B App 66 (67). 

[5«e alto (’72) 18 Suth W B 102 (103).] 

4. (’02) 27 Bom 100 (108). 

5. (’82) AIB 1982 Sind 88 (86) : 26 Bind L B 21. 

6. (’19) AIB 1919 Cal 719 (720) ; 46 Cal 156. 

Note 8 

1. (’99) 23 Bom 100 (102). 

(’84) AIB 1984 All 468 (468): 66 All 653. 

(1886) 1 Keen 119 (120), Fellows v. Banett. (Cir- 
cumstance, that next friend is poor, is noground 
for calling upon him to give security for costs.) 
(’08) 18 Mad L Jour 166 (166). 

2. (’ll) 11 Ind Cas 661 (652): 85 Bom 889. 

(’84) AIB 1984 All 468 (458) : 66 All 668. 


0.S5B.1 
Notes 6**t 
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0.85 R.1 prooesa can be oalled upon to give seourity* and this sub-role has been enacted in view 
HotN9-ll of the provisions of Section 66 of the Oode which provide that a woman is exempted 
from arrest in execution of a decree.^ The Court has, however, a discretion in the 
matter and the principle to be adopted in the exercise of such discretion has been thus 
stated by Mr. Justice Davar in Sonabai v. Tribhuvandas ^ : *1 have always been most 
averse to making orders against women for depositing security Tor the defendant’s 
oosts when I find that such an order would embarrass them and hamper them in the 
conduct of their cases. In the case of poor women, such an order amounts to a denial 
of justice to them. Unless the suit is on the face of it vexatious, or is one which I feel 
is filed merely for the harassment of the defendant, I do not make an order against a 
woman plaintiff for security for defendant’s costs — when she says she is not in a 
position to give such security and I believe her statement.” This principle was approved 
in a later case^ by the same High Court though it was recognized that '‘the discretion 
given by the rule is one of the most difficult that a Court can be called upon to 
exercise.” In no case will a Court order a female plaintiff to give security unless 
grounds are made out tending to show that the defence is true.^ 

A suit in which there are male and female plaintiffs, cannot properly be 
described as a "suit in which the plaintiff is a woman.”^ 

10. Where leave has been granted to eue as a pauper. — There is a 
conflict of opinions as to whether security can be ordered against a plaintiff who has 
been allowed to sue in forma pauperis. On the one hand, it has been held by the High 
Court of Calcutta^ that this rule does not apply to such cases and that the Court has 
no power to order security against a plaintiff suing in forma pauperis^ the reason 
being that to do so would be to render the leave granted under 0. 33 E. 8 nugatory. 
The High Court of Bombay^ has held that where an order is made against the plaintiff 
for security for costs and subsequently he is granted leave to sue as a pauper, the order 
as to security ceases to operate, provided the leave is granted before the time limited 
for giving security has expired. On the other hand, it has been held by the High 
Courts of Lahore,^ Madras^ and Eangoon^ that the rule is wide enough to cover the 
case of a pauper plaintiff also, though, as a rule, very special grounds must be shown 
for granting an order for security for costs against him. 


11. Inherent power to order seourity for costs. — There is a difference of 
opinion on the question whether, apart from the provisions of this rule, the Court can 
order seourity for costs against a plaintiff. It has been held in the undermentioned 
cases^ that the Court has such power to act in proper oases, as for example, where 


Note 9 

1. (1884) 2 Myl & K 401 (408), Aldborough v. 
Barton. 

(1727) 2 P Wms. 462 (452), Goodwin v. Archer. 
(Referred to in 28 Bom 100.) 

2. ('94) 21 Cal 882 (886). 

8. *08) 82 Bom 602 (606). 

4 . (*10) 8 Ind Gas 1055 (1056) : 85 Bom 421. 

5. (’18) 18 Ind Gas 217 (218) (Gal). 

(*99) 8 Gal W N 758 (754). 

[See also (’85) AIR 1935 Mad 280 (281). (Pauper 
plaintiff held to be a pupi^t in the hands of 
another— Security ordered.)] 

6. (’87) AIR 1987 Cal 58 (59) : 68 Oal 809. (0. 25 
imposes an exceptional disability upon plaintiffs 
aha therefore must be strictly construed. It is 
not' to be applied to circumstances whi<^ do not 


clearly come within its purview.) 

Note 10 

1. (’08) 7 Oal L Jour 812 (818, 814). 

(’72) 17 Suth W R 68 (69). 

2. (’ll) 12 Ind Gas 588 (589) : 86 Bom 415. 

3. (’28) AIR 1928 Lah 960 (960). 

4 . (’81) 3 Mad 66 (67). (Case under 0. 41 R. 10.) 
(’85) AIR 1985 Mad 280 (281). (If pauper b a 

mere creature in the hands of persons able to 
find security, order for security can be passed.) 

5. (’28) AIR 1928 Bang 244 (245). 

[But see (’17) AIR 1917 Low Bur 168 (164) : 8 
Low Bur Rul 887.)] 

Nota 11 

1. (’83) AIB 1983 Bind 88 (86) : 36 EHnd Ii B 31. 
(*18) 30 Ind Ow 708 (704) (Oal). 

(*76) 3 Oal 388 (369) : 4 Ind App 38 (P 0). 
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the plaintiff suing is not the real plaintiff but a mere puppet in the hands of others. 
A contrary view has however been expressed by Ouming, J., in the undermentioned 
oase^ to the effect that the Court has no inherent power to order security for costs 
apart from the provisions of this rule. 

12. ^'Sult^fpr the payment of money” — Sub-rule (3). A suit which, 
though not exclusively for money, will result in a decree for money on the relief 
sought, is a * suit for the payment of money” within the meaning of this rule.^ Thus, 
a suit to recover possession of certain ornaments and other moveable properties, or in 
the alternative to obtain a decree for their value is a “suit for the payment r*f money.”* 
Similarly, a suit by an actress for damages for wrongful dismissal* or a suit on which 
a claim is made for a share in a partnership business^ is a “suit for the payment of 
money.” But the main claim in the suit must bo one for money, the other reliefs 
being only incidental. A suit for dissolution of partnership and accounts and for the 
recovery of stridhanam property® or a suit for the administration of an estate consisting 
largely of immovable property and in which it may ultimately bo necessary to sell the 
estate and distribute the proceeds in money,® is not a “suit for the payment of money” 
within this rule. 

13. Claim and cross-olaim. — A defendant cannot as a general rule be ordered 

to give security for costs^ inasmuch as he is a person compelled to litigate and take 
proceedings in defence of the claim.* But where there is a claim and a counter-claim 
the position is different. The substantial position of the parties will have to be taken 
into consideration.* If the claim and the cross-claim arise out of one subject-matter a 
defendant setting up a cross-claim will not bo ordered to give security.* If, however, 
the cross-claim is in respect of a matter wholly distinct from the claim, an order for 
security may be made.® In other words, if the counter-claim is really in the nature 
of a cross-action^ a defendant out of jurisdiction will as a rule be required to furnish 
security for costs;® but if a cross-claim arising out of the same subject-matter is, in 
substance, the defence to the claims the Court has a discretion to refuse to order such 
defendant to give security.^ ^ 

14. Appeal. — No appeal lies under the Code from an order under this rule. It is, 
however, appealable under Clause 15 of the Letters Patent as a “judgment.”^ Where 

6. (’25) AIR 1925 Rang 300 (300) : 3 Rang 311. 
(’05) 7 Bom L R 495 (490, 497). 

(’73) 10 Beng L R App 25 (25). 

Note 13 

1. (1815) C Taunt 379 (379), Baxter v. Morgan. 
(1876) 2 Oh D 531 (532), Re Percy v. Mining 

Company. 

2. (1846) 5 Hare 820 (321), Vincent v. Hunter. 
(1854) 18 Jur 892, Wild v. Murray. 

3. (1911) 2 K B 619 (625), New Fenix Gampagnie 
V. General Accident Assurance Corporation. 

4. (1893) 1 Q B 660 (562), Neck v. Taylor. 

(1879) 5 Q B D 144 (148), Mapleson v. Masini. 

5. (1893) 1 Q B D 560(562), Neck v. Taylor. 
(1885) 16 QBD428 (425), Sykes v. Secerdoti. 

6. (1885) 15 Q B D 423 (425), Sykes v. Secerdoti. 

7. (1898) 1 Q B D 660 (662), Neck v.- Taylor. 
(1911) 2KB 619 (626), Now Fenix Campagnie v. 

General Accident Assurance Corporation. 

Note 14 

1. (’08) 82 Bom 602 (609, 610). 

(’08) 26 Mad 602 (603). 


(’74) 22 Suth W R 138 (148). 

[See also (’88) AIR 1938 Bom 610 (612) : I L R 
(1988) Bom 748. (Applications under Sec. 116, 
O. P. Code, or under S. 76, Provincial Insol- 
vency Act — Applicant not residing in British 
India nor having any immovable property in 
British India— Application presented by opposite 
mrty praying for order for security of costs — 
High Court is competent under S. 161 to pass 
order of the nature provided for in 0.26 R. 1.)] 
2. (’24) AIR 1924 Cal 261 (262, 264, 266) : 60 
Cal 868. 

Note 12 

I Bom 602 (609, 611). 
i Ind Gas 290 (290) (Cal). 

Bom 100 (101, 108). (Suit for damages 
and return of presents.) 


1. (*08) 82 ] 
2. (’12) 14 ] 
(’08) 37 Box 


(*90] 


3. 

4. 

5. 


17 Cal 610 (618). 
33 Bom 100 (100). 


18 Ind Oas 317 (318) (Oal). 
6 Bom L B 661 (662). 


;38) AIR 1938 Oal 816 (817). 


0. as R. 1 

Notes ll>li 
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0«88 B.1 the plaintiff deposits in Court security for costs and ultimately the suit is decreed in 
RotaslI-lS his favour, the defendant appealing against the decree is not entitled to an order for 
detaining in Court, the money deposited by the plaintiff, pending the appeal.* 

15. ReTision. — A Court will be acting "illegally” in the exercise of its 
jurisdiction in ordering security for costs in a case to which this rule does not apply, as 
where it orders security for costs in an administration suit which is hot a "suit for the 
payment of money” within this rule.^ Similarly, it will be acting with "material 
irregularity” in the exercise of its jurisdiction if it orders security for costs against a. 
plaintiff suing as a pauper, in the absence of exceptional circumstances.* In such cases, 
therefore, a revision will lie against the orders so passed. See also the undermentioned 
case.* 

16. Other oases under the Code where seourity may be required. -> The 

foUowing are some of the other provisions of the Code under which security may be 
required by the Court — 

(1) 0. 16 B. 16 (Seourity from witness for his attendance). 

(2) 0. 21 B. 26 (Seourity from judgment-debtor). 

(3) 0. 22 B. 8 (Insolvency of plaintiff). 

(4) 0. 32 B. 6 (Security from next friend or guardian ad litem of minor), 

(6) 0. 37 B. 3 (Summary suits on negotiable instruments). 

(6) 0. 38 Buies 1, 2 and 6 (Arrest and attachment before judgment). 

(7) 0. 40 B. 3 (From receiver). 

. (8) 0. 41 Buies 5 and 6 (Stay of execution). 

(9) 0. 41 B. 10 (Seourity for costs of appeal). 

(10) 0. 45 Buies 7 and 10 (In Privy Council appeals). 

(11) 0. 45 B. 13 (Stay of execution in Privy Council appeals). 

17. Liability of a person standing surety. ■— A was surety for costs for B, 
and the surety bond provided that if B failed to obey the order of the Court, the 
property of A would be liable, and that if the property proved insufficient, A would be 
personally liable. There was no provision for the principal debtor being proceeded 
against in the first instance. It was held that a failure to execute the decree against B 
in the first instance did not amount to a release of the surety’s liability.^ 

18. Enforcement of seourity bonds given under this Rule. — The proper 
mode of enforcing a surety bond given under this rule is the one indicated in Section 
145 (c) of the Code. For decisions under the old Code, see the undermentioned cases.^ 


0.86 R.2 


R. 2. [3* In the event of such seourity not being 

Effect of failure to fuTuished witMn the time fixed, the Court shall 
furnUi security. make au order dismissing the suit unless the 
plaintiff or plaintiffs are permitted to withdraw therefrom. 


2. (’70) 4 Beng L B 0 0 09 (98 . 

Note 10 

1. (*9S) AIR 1095 Bang 800 (800) : 8 Bang 811. 

2. (’98) AIR 1998 Lah 060 (960). 

3. (*86) AIR 1086 Mad 980 (989). (Application for 
furnishing security— Ap^oaMon not disposed of 
atonoe on merits— Thereis irregularity in exercise 
of jurisdiction and order is open to revision.) 


Note 17 

1. (’26) AIR 1926 AU 667 (656). 

Note 18 

1. (’80) 6 Gal 487 (488). (By assignment and to' 
stitution of suit on assigi^ bona.) 


19 Bom 694 (696). (Do.) 
81 Gal 162 (166). (Do.) 
24 Mad 687 (689). 
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( 2 ) Where a suit is dismissed under this rule, the plaintiff 
may apply for an order to set the dismissal aside, and, if it is proved 
to the satisfaction of the Court that he was prevented by any suffi- 
cient cause from furnishing the security within the time allowed, 
the Court shall's&t aside the dismissal upon such terms as to security, 
costs or otherwise as it thinks fit, and shall appoint a day for 
proceeding with the suit. 

( 3 ) The dismissal shall not be set aside unless notice of such 
application has been served on the defendant. 

[1877, Ss. 380, 381; 1859, S. 35.] 


0.28 B.a 
Botes 1-2 


Looal Amendments 

BOMBAY 

The following shall be added as sub-rale (4) : 

“(4). The provisions of Section 6 of the Indian Limitation Act, 1908, shall 
apply to applications under this rule.” 

RANGOON 

Substitute for Buie 2 ; 

"2. Where it is proved to the satisfaction of the Court that the plaintiff is 
deriving assistance from, or is being maintained by a person 
Champerty and mainten- in consideration of a promise to give to such person a share 
in the subject-matter or proceeds of the suit, or in considera- 
tion of having transferred his interest in the subject-matter 
of the suit, the Court may, either of its own motion or on the application of any 
defendant — 

( a) award costs on a special scale to be decided by the Court, and approximating 
to the actual costs reasonably incurred by the defendant ; 

(b) at any stage of the suit, order the plaintiff, within a time flxed by it, to 
give security for the payment of the estimated amount of such costs or such proportion 
thereof as the Court may think just." 


1. Scope of tho Rule. 

2, Dicmitccl under this Rule, 

if roc judicoU. 


3. Notice. 

4. Limitation. 

5. Appeol. 


1. Soope of tho Rule. — The Court has power to extend the time for 
furnishing security under Section 148.^ Sub-rule (2) enables the Court to restore a 
suit dismissed under sub-rule (1).’ The .rule applies to a suit as a whole and not in 
regard to particular plaintiff or plaintiffs alone.' 


2, Dlgmhwal under this Rule, if res Judicata. — A suit dismissed under this 
rule for failure to furnish security for costs cannot be said to have been " heard and 


Order 25 Rule 2 — Note 1 

1. (’84) 6 All aw (aea). 

(’77) a Oai a7a (a78). 

(’84) 10 dal 667 (661) : 11 Ind App 7 (P C). 

(’76) a Oal 138 (189). 

[Sm aim CaO) 17 Oal 613 (616) : 17 Ind Ar? 1 


(P 0). (Oaee of appeal.)] 

2. (’86) 8 All 816 (819) : 18 Ind App 67 (P C). 

3. (’87) AIR 1987 Cal 68 (69) : 68 Cal 809. (Suit 
by male minor and mother— On default in fur. 
niRhing security, suit cannot be dismlBsod 
against mother only; in such cases security 
should not be ordered.) 
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t>.25 R.a 
Hotas a-S 


s0.25IL3 

(Hagpw) 


O. 25 R. 3 
{Rui|ooii) 


finally decided" within the meaning of Section 11 of the Oode and cannot operate as 
res judicata in a subsequent suit between the parties.^ 

8. Notice. — The general principle is that no order affecting a party should be 
made without notice to him.^ 

4. Limitation. — The limitation for an application to set aside a dismissal 
under this rule is thirty days from the date of the dismissal, under Article 163 of 
the Limitation Act, 1908. 

5. Appeal. — Under the old Oode, an order under this rule was held to be a 
decree and appealable as such.^ Under the present Oode, the order is only an appealable 
order [See 0. 43 B. 1 (n)] . No appeal will lie, however, from such an order passed in 
a suit in which a decree itself is not open to appeal. See Section 104. 

Local Amendments 

NAGPUR 

After Buie 2, add the following new Buie 3 : 

"3. (1) Where any plaintiff has, for the purpose of being financed in the suit, 
transferred or agreed to transfer any share or interest in the property in suit to a 
person who is not already a party to the suit, the Court may order such person to be 
made a plaintiff to the suit if he consents, and may either of its own motion or on the 
application of any defendant order such person, within a time to be fixed by it, to give 
security for the payment of all costs incurred and likely to be incurred by any 
defendant. In the event of such security not being furnished within the time fixed, 
the Court may make an order dismissing the suit so far as his right to, or interest in, 
the property in suit is concerned or declaring that he shall be debarred from claiming 
any right to, or interest in, the property in suit. 

(2) If such person declines to be made a plaintiff the Court may implead him 
as a defendant and may order him, within a time to be fixed by it, to give security for 
the payment of all costs incurred and likely to be incurred by any other defendant. In 
the event of such security not being furnished within the time fixed, the Court may 
make an order declaring' that he shall be debarred from claiming any right to, or 
interest in, the property in suit. 

(3) Any plaintiff or defendant against whom an order is made under this rule 
may apply to, have it set aside and the provisions of sub-rules (2) and (3) of Buie 2 
shall apply mutatis mutandis to such application." 

RANGOON 

Add the new Buie 3 : 

"3. (1) In the event of security demanded under Buie 1 or Buie 2 not being 
Effect of failure to fur- furnished within the time fixed the Court shall make an order 
nish security. dismissing the suit unless the plaintiff is permitted to with- 

draw therefrom. 

(2) Where a suit is dismissed under this rule, the plaintiff may apply for an 
order to set the dismissal aside, and, if it is proved to the satisfaction of the Court that 
he was prevented by auy sufficient cause froffi furnishing the security within the time 
allowed, the Court shall set aside the order of dismissal upon such terms as to security, 
•costs or otherwise as it thinks fit, and shall appoint a day for proceeding with the suit. 

(3) The order of dismissal shall not be set aside unless notice of such application 
has been served on the defendant." 


Note 2 

1. (’02) 26 Bom 6dT (640). (Suit.) 
(*82) 6 Bom 482 (486). (Defence.) 


Note 3 

1. (’88) 6 All 880 (882). 
(’82) 6 Mad 266 (266). 

Note 5 

1. (’86) 8 All 108 (111). 



ORDER XXVI. 

Commissions 

Commissions to examine witnesses 


R. 1 . [S- 383.] Any Court may in any suit issue« a eom- 
* . ^ - mission for the examination on^ interrogatories 

Cmm in which Court « -j i -i.! • j.i 

may Imiw commiHion to or otherwise of any person resident within the 
oxamiiM witnoM. Umits o£ its jurisdiction who is exempted 

under this Code from attending the Court or who is from sickness 
or infirmity unable to attend it. 

[1877, Ss. 383, 385; 1859, S. 175. See S. 75.] 


0.26 R.1 


1. Scope of the Rule. 

la. Applicability to proceedingo under 
other special or local Acts. 

2. ** May in any suit issue.*' 

3. " Who is exempted under this Code.” 

Other Topics 

Commission — When Court may not issue. See 
Note 1. 

Notice to opposite side, whether necessary. See 
Note 2. 


4. ” Who is from sickness or infirmity 

unable to attend.** 

5. Procedure where evidence is taken 

on commission. 

6. Arbitration. 

7. Appeal. 

8. Revision. 

(miscellaneous) 

Fardanashin ladies. See Note 8. 

Party applying must procure attendance of 
witnesses. See Note 5. 

Bight of opposite party to cross-examine. See 
Note 6. 


1. Scope of the Rule. — The grounds upon which a commission can be issued 
ere specified in this rule and in Rules 4 and 6 infra ; they ought not to bo relaxed or 
nullified because the witness is a man of rank or is a man of social status^ and it will 
be derogatory to him to appear personally in Court.^ 

The Court can issue a commission even after remand.^ The issue of a 
commission being a matter of routine, the successor of a Judge has power to cancel the 
issue of a commission made by his predecessor.^ 

See also Note 1 to Section 75, ante. 

la. Applioablllty to proceedings under other special or local Acts. — 

Buies 1 to 8 of this Order, dealing with the issue of commission for the examination of 
witnesses, have been made applicable to enquiries and proceedings under the under- 
mentioned Aots.^ 


Order 26 Rule 1 — Note 1 

1. (*17) AIR 1917 Bom 166 (167): 42 Bom 136. 
(’08) 81 Mad 60 (61). 

2. (’06) 28 Mad 28 (86, 86). 

3. (’26) AIR 1926 Lah 89 (41) : 6 Lah 262. 

4. (’80) AIR 1980 Rang 816 (816). 

, Note U 

Tb® Punjab Sikh Gurdwaras and Shrines Act 
(VI of 1922), S, 24 (4); The Official Trustees Act 


(II of 1918), S. 20; The Madras Gan jam and 
Visagapatam Act (XXIV of 1898) R. 16; The 
Administrator-Oenerals* Act (III of 1918) S. 46; 
The Bengal Tenancy Act (VIII of 1885), 8. 31 (b); 
The Presidency Towns Insolvency Act (III of 
1909), S.87; The Indian Naturalisation Act (VII 
of 1926), S. 11; The Charitable and Religious 
Trusts Act (XIV of 1920), S. 11; The Ghota 
Nagpur Tenancy Act (VI of 1908), S. 265 (3). 
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0.26 R.1 
Note 2 


2. ** Hay In any euit issue.” — The general trend of opinion is that the issue of 
a commission is a matter of judicial discretion} The High Oourt of Madras, has, 
however, held in the undermentioned oases^ that the word “may” must be read as 
equivalent to “is given authority to” and that a commission should issue as a matter of 
right unless the application for commission amounts to an abuse of the process of the 
Court. As a general rule, an application will not be granted unless — 

(1) the application is made bona fide, 

(2) the issue in respect of which the evidence is required is one which the Court 

ought to try, 

(3) the witness to be examined would give evidence material to the issue, and, 

(4) there are some good reasons why the witness cannot be examined in Court.^ 
But the Court has not the absolute discretion or inherent power to issue a 

commission except when authorized by the provisions of the Code; nor, according to the 
general trend of opinion, is the Court bound to issue a commission simply because all 
the conditions laid down in the rule exist. Where the examination on commission may 
result in manifest injustice to any party, or where it is not calculated to permit of the 
evidence being tested f airly ^ or when the application is made to avoid cross-examination 
before the Court, the Court is not bound to issue a commission.^ The difference between 
the examination of a witness on commission and a viva voce examination in open Court 
is so greatly to the disadvantage, almost invariably, of the opposite party that the 
Court should very jealously inquire, in every case, into the reason for the commission.^ 
The question is, whether the Courts can be said to have acted with jurisdiction in taking 
away from a litigant the right which he undoubtedly has of having the witness brought 
before the Court in accordance with the normal procedure.^ Begard must always be 
had to the possibility of the witness not being a credible witness in which case the 
opportunity of noting his demeanour"^ and of hearing the exact and precise answers 
given by him would be lost.^ This is specially so in a case where a party accused of 
fraud seeks to examine himself on commission.^ 


The fact that the witness sought to be examined is interested, or that the case 
of the party asking for the issue of the commission is improbable^^ or that the Judge 
thinks that no useful end would be attained by the evidenoe^^ is, however, no ground 
yer se for refusing to issue a commission. See also the undermentioned case.^^ 

As a matter of practice, notice ought to be given to the opposite party before 
ordering a commission.^’ 


Note 2 

1. (’99) 28 Bom 626 (629). 

(1862) 1 Hyde 68. 

(’80) AIR 1980 Nag 27(28). (Court has a discretion 
in issuing oommisdons for examining experts.) 

2. (’28) AIR 1928 Mad 821 (822) : 46 Mad 574. 

('ll) 12 Ind Gas 74 (76) (Mad). 

[See (’86) AIR 1986 Mad 21 (21) : 68 Mad 400. 
(Madras Civil Rules of Practice— R. 69— Com- 
mission— Application for, not made at first 
hearing — xt need not necessarily be refused if 
made afterwards— Party is entitled to commis- 
sion subject to risk of not being completed and 
returned in time.)] 

3. (’18) 19 Ind Oas 648 (644) (All). 

4. (’05) 28 Mad 28 (86, 86). 

5. (»78) 20 Suth W R 258 (256)^ 


(’99) 26 Cal 660 (652). 

6. (’27) AIR 1927 Mad 624 (525). 

7. (’99) 28 Bom 626 (628). 

(’88) AIR 1988 Mad 48 (58). (In cases involving- 
large amounts even women should rarely be 
examined on commission.) 

8. (’24) AIR 1924 Cal 971 (972, 978). 

9. (’28) AIR 1928 P 0 78 (76) (P 0). 

10. (’80) AIR 1980 Bind 88 (86). 

11. (’71) 15 Suth W R 447 (448). 

(’ll) 12 Ind Gas 74 (75) (Mad). 

12. (’84) AIR 1984 AU 87 (88). (Plaintiff is enti- 
tled to refrain from giving evidence till settle* 
ment of issues— Hence, an order refusing to itfoo 
commission for the examination of the plaintiff 
on the ground of lapse of one year sinoetne filing 
of tile suit is not Just and reasonable.) 

13. (1865) 8 Bath W R 147 (150). 
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It is open to the Court to order the issue of commission on condition of the 
applicant depositing in Court security for the costs of the opposite party in regard to the 
commissioD.^^ 

8. Who is exempted under this Code/’ — Section 132 of the Code recognizes 
the right of pardanashin ladies who according to their custom can claim the privilege 
of being examined on commission/ The fact that an allegation of immorality is made 
against such a lady^ or that she had appeared on a former occasion in public^ or in 
Court/ is no ground for refusing to issue a commission. In the undermentioned case^ 
a commission was issued even though the lady was old and had entirely abandoned 
the purdah. 

But where no custom of not appearing in public is made out/ or the custom 
alleged is of a varying and uncertain character/ the Court will not issue a commission. 
A pardanashin lady is not entitled to decline to be examined on commission at any 
place other than that of her choice.^ 

A religious preceptor is not entitled to be examined on commission on the 
ground of his social status.® 

4. ‘‘Who is from siokness or infirmity unable to attend.” ^ In the case 
of persons who, owing to illness, are unable to attend the Court, a commission ought 
not to be refused.^ If sickness or infirmity is alleged, the Court will, of course, have to 
take into account the character and gravity of the siokness and the risk consequent 
upon the refusal to issue a commission.* Infancy, however, is not a ground for the 
issue of a commission.* 


8. Procedure where evidence is taken on oommission. — It is the duty of 
the party obtaining the commission to take all such steps as are necessary to secure the 
attendance of the witnesses before the commissioner.^ The examination is on the same 
footing as that in Court* and the opposite party is entitled to cross-examine the 
witnesses,* though where the cross-examination is unnecessarily prolonged or amounts 
to an abuse of process, the Court can fix a time limit and order the cross-examination 
to be finished.* But the commissioner has no power to disallow questions and give 


14. ('36) AIR 1936 Pat 33 (34). 

Note 3 

1. (’28) AIR 1928 Oal 814 (816). 

(’26) AIR 1925 Mad 906 (906). (Plaintiff, a gosha 
lady applying for commission for examining 
herself— Application should be granted.) 

(*83) AIR 1933 All 651 (558) : 56 All 666. (Order 
insisting on personal attendance in Court, of 
pardanashin lady, is wrong.) 

[See however (^72) 18 Suth W R 230 (280). 
Where pardanashin lady can be examin^ in 
Court in a palest— Court can refuse.)] 

2. (’01) 6 Cal W N ooxxxii (coxxxii). 

3. (’99) 26 Cal 650 (652). 

(’99) 26 Cal 651n. 

4. (’99) 8 Cal W N 753 (758). (Appearance on a 
prior occasion in police Court.) 

(’18) AIR 1918 Cal 743 (744) : 45 Cal 697. (Do.) 

5. (’18) AIR 1918 Cal 111 (112) : 45 Cal 492. 

[Sm also 2 Hyde 88.] 

6 . (’27) AIR 1927 Mad 524 (525). 

7. (’90) 14 Bom 584 (586). 

8. (’21) AIR 1921 Oal 229 (281) : 48 Cal 448. 

[Sere however (’87) AIR 1987 Pat 21 (22). 


(Pardonashm lady living beyond jurisdiction — 
Commission to examine — Application request- 
ing examination at residence — Order for exa- 
mination at the place of Court held to be ir- 
regular exercise of jurisdiction.)] 

9. (’17) AIR 1917 Bom 155 (157) : 42 Bom 136. 

Note 4 

1. (’28) AIR 1923 Mad 821 (322) : 46 Mad 574. 

2. (’24) AIR 1924 Cal 971 (973). 

(’86) 163 Ind Gas 449 (450) (Cal). (Especially so 
when the application is for the issue of a com- 
mission for the examination of a plaintiff or a 
defendant in a suit.) 

3. 2 Hyde 152. 

Note 5 

1. (’70) 2 N W P II C R 210 (212). 

2. Cor 7, Hoffman v. Framji. 

3. (’70) 14 Suth W R 17 (19). 

(’72) 8 Beng L R App 101 (101). (Ah attorney 
cannot, however, cross-examine the witness.) 
[See (’01) 5 Oal W N 280 (280).] 

4. (’08) 80 Cal 625 (627). 

(’24) AIR 1924 Pat 284 (295). (Commissioner can 
stop proceedings if cross-examination is abusive.) 


0.26 R.1 
Notes 2-5 



2626 


COMMISSION TO ERMINE WITNESS 


0.26 B .1 
Notes S-8 


rulings as to points about admissibility of evidence.^ 

Where a Court issues a commission for the examination of a person by written 
interrogatories on behalf of a party, the opposite party is entitled to insist upon an 
opportunity being given to him to cross-examine the witness orally and the Court 
would be acting without jurisdiction if it orders such party to file cross-interrogatories.® 
Where the commission is for examining a witness on interrogatories, the party is 
entitled to a copy of the cross-interrogatories filed by the opposite party 

6. Arbitratioila — Where a case is referred to arbitration under Schedule II 
(Section 606 of the old Code), it is competent to the Court to issue a commission under 
this rule as the suit is still before the Court.^ But the Court has no power either under 
Section 75 or under this rule to issue a commission for examination in the case of 
private arbitration. The consent of parties cannot confer such power nor can the Court 
issue a commission in such a case under its inherent powers.® 


7. Appeal. — An order under this rule is not appealable under 0. 43 B. 1 or 
Section 104. Nor is an order directing the issue of a commission a "judgment*' within 
the meaning of Clause 15 of the Letters Patent.^ The issue of a commission being a 
matter of discretion, neither the High Court nor the Privy Council will interfere in 
appeal with an order made in the proper exercise of the discretion.® 

8. ReYlfiion. — An order made under this rule in the exercise of discretion 
cannot be interfered with in revision^ unless there has been a wanton abuse of 
the process of the Court.® 

In some decisions it has been held that such an order does not amount to a "case 
decided" within the meaning of Section 115 and hence is not revisable,® while the 
contrary view has been held in the undermentioned decision.® See also Note 6 to 
Section 115. 


5. (’16) AIR 1916 P 0 250 (251) (PC) . 

6. (’34) AIR 1984 Pat 60 (60). (Unless the oppo- 
site party consents to do so.) 

7. (’17) AIR 1917 Sind 35 (35): 10 Sind L R 210. 

Note 6 

1. (*05) 7 Bom L R 560 (561). 

2. (’22) AIR 1922 Bom 444 (446, 448) : 47 Bom 
250. 

Note 7 

1. (’09) 2 Ind Gas 157 (158) (Bora). 

2. (’98) 25 Gal 807 (815) : 25 Ind App 117 (PC). 

(’82) AIR 1982 Cal 236 (238, 239) : 59 Oal 40. 

(Application to examine on commission filed 
after the close of the case.) 

Note 8 

1. (’27) AIR 1927 Bind 264 (265) : 22 Sind L B 
129. 

(’88) 1938 Mad W N 648 (649). (Application for 
issue of commissions for examination of witness 
refused under B. 67, Civil Rules of Practice, as 
made too ]ate<-Even though different view may 
be taken by High Court, it cannot revise order 
under S. 116, 0. P. Code.) 

(’26) AIB 1928 Cal 421 (428) : 66 Oal 746. 


2. (’21) AIR 1921 Low Bur 6 (8) : 11 Low Bar 
Bui 65. 

(’14) AIR 1914 Mad 203 (208). 

[See also (’37) AIR 1937 Pat 21 (22). (Applica- 
tion of pardanashin lady living beyond jurisdic- 
tion of Court for her examination on commission 
at her place of residence as she was ill — 
Court insisting on her examination at place 
of suit — Order rejecting application amounts 
to irregular exercise of juri^ction — Order is 
subject to revision.) 

(’86) 163 Ind Gas 449 (450) (Gal). (Order for . 
issue of commission for examination of party 
resident within jurisdiction — No finding as to 
whether he was suffering from any illness and 
as to the nature of the illness— Order set aside 
by High Court.)] 

3. (’84) AIR 1934 All 87 (89). (No 'case decided’ 
within Section 116.) 

[See (’87) AIR 1987 Lah 28 (29). (Order declin- 
ing to re-issue interrogatories to witness— High 
Court cannot interfere under 8. 44, Punjab 
Courts Act, but can do sounder 8. 107,Govem- 
ment of India Act (1916)— But now see 8. 224 
of the Government of India Act of 1985).] 

4. (’88) AIB 1988 Mad 646 (648). 
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R. 2. [S. 384.] An order for the issue of a commission for 
. . the examination of a witness may be made by 
er or communon. Court either of its own motion or on the 

application, supported by affidavit or otherwise, of any party to the 
suit or of the. witness to be examined. 

[1877, S. 384; 1859, S. 175.] 

1. "Either of its own motion or on the applioatlon.” — Under this rule, 
a commission may be issued for the examination of a witness either suo moiu or on tho 
application of a party 

The rule only requires that the application of a party or of a witness is to bo 
supported by affidavit or otherwise ; it does not require that the affidavit must be made 
by the witness or by the party himself? 


R. 3. [S* 385.] A commission for the examination of a 

wiier. witnett rcsidos witMn the local limits of the 

retider within Court’s jurisdiction of the Court issuing the same may be 
jurisdiction. issued to any person whom the Court thinks fit 

to execute it. 

[1877, S. 385; 1859, S. 175.] 



Is Scope of the Rules 

2. Deputy Collector, if can delegate an officer of 
hit Court to take evidence on committion. 

1. Scope of the Rule. — The rule contemplates the issue of a commission to 
any person for examining a witness or a party residing within its local limits. 

But the failure to issue the commission to the commissioner will not invalidate 
the examination actually held by him pursuant to the order of the Court ; tho omission 
to actually issue the commission is only an irregularity wliich, if not objected to before 
the examination commences, will be deemed to have boon waived.^ 

2. Deputy Collector, If can delegate an offloer of his Court to take 
evidence on OOmmiSBlon. — A Deputy Collector is compotont to depute an officer of 
his Court to examine a witness on commission, provided the place whore the witness is 
sought to be examined is within his jurisdiction.^ 


Order 26 Rule 2 — Note 1 

1. (’26) AIB 1026 Sind 84 (86). 

2. (’27) AIR 1927 Bang 176 (176). 


Order 26 Rule 3 — Note 1 

1. (’21) AIR 1921 Gal 862 (864). 

Note 2 


1. (’68) 10 Suth W B 286 (287). 


0.26 


0.26 R.S 
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«.28R.i R. 4. [S. 386.] (1) Any Court may 

euminktton commb- in any suit issuo a commission for the exami- 

•ion may issue. . • « 

nation of — 

(a) any person resident beyond the local limits of its 

jurisdiction ; 

(b) any person who is about to leave such limits before 

the date on which he is required to be examined in 
Court ; and 

(o) 'any person in the service of the Crown who cannot, in 
the opinion of the Court, attend without detriment 
to the public service. 

(2) Such commission may be issued to any Court, not being 
a High ^urt, within the local limits of whose jurisdiction such 
person resides, or to any pleader or other person whom the Court 
issuing the commission may appoint. 

(S) The Court on issuing any commission under this rule 
shall direct whether the commission shall be returned to itself or 
to any subordinate Court. 

[1877, Ss. 383, 384, 385, 386 ; 1859, Ss. 175, 176.] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for ‘'any 
•civil or military officer of the Govornment.** 



1. Scope and applicability of the Rule. 

2. ** May issue.'* 

3. Plaintiff askjng his evidence to be taken 

on commission. 

4. Defendant asking his evidence to betaken 

on commission. 


5. Commission to England to take evidence. 

See Rule 5. 

6. Second commission on failure of the first. 

7. Appeal. 

8. Revision. 


Other To'picB ( miscellaneous) 

Discretion of lower Court, how far will be interfered with in 
appeal or revision. See Notes 7 and 8. 

"Braident beyond the limits of its jurisdiction.” See Note 1. 

!■ Scope and applicability of the Rale. — The power of the Court is not 
more restricted under this rule than under Buie 1.^ A party is entitled to the issue of 
a commission if it is clear that the witness is residing outside the jurisdiction of the 
Court.* It is not for the Court, as has already been pointed out in Rule 1, to decide 
whether the party will be benefited or not, as it is a matter entirely for the party.® 

Where a commission is issued to a Court it should be addressed to the Court of 
first instance within the limits of whose jurisdiction the witness resides.* _ 

Order 26 Rule 4 — Note 1 a priaoner— Magistrate is not bound to do bo.)1 

1. (*39) AIR 1999 Mad 192 (198). 3. (’28) AIR 1988 Mad 821 (892) : 46 Mad 674. 

-2. (»96) AIR 1996 Mad 846 (846). (’ll) 12 Ind Gas 74 (74) (Mad). ■ . 

[See however (’67) 7 Ruth W R 849 (869), 4. 17 W R H G Rules and Orders (Oliril Oitoular 

(Goxnmission issued to a Magistrate to examine Order No. 7| page 8 (8).) . 
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This rule applies only to "suits" and does not apply to execution proceedings.^ 

2t "May issue. " — As has been seen in Note 2 to Buie 1 an^e, the word 
"may" in this rule as well as in Buie 1 has been construed in the undermentioned 
decisions^ of the Madras High Court to mean "is given authority to," and the issue of a 
commission is a matter of statutory right. But according to the general trend of opinion, 
the. Court has a discretion to grant or refuse a commission.^ The discretion must, 
however, be exercised judicially? See also Note 2 to Order 26 Buie 1, supra. 


0.26R.i 
Notes 1-i 


8. Plaintiff asking his evidence to be taken on oommission. — The general 
and accepted rule is that the evidence of a plaintiff in a case ought not to be taken on 
commission except for very strong reasons.^ The reason is that, the plaintiff has had a 
choice of the forum, and having chosen to institute his suit in a particular Court, he 
cannot ask for his examination elsewhere.^ 


4. Defendant asking his evidence to be taken on oommission. — " But 

the case is entirely different," observed Mr. Justice Chitty in Boss v. Woodford, 
(1894) 1 Ch. D. 38, " when it is the defendant’s application, and particularly that of 
a defendant lawfully resident out of the jurisdiction, according to the ordinary 
course of his life and business : and to compel these defendants to come over here at 
groat expense to attend the trial, or give up their case would be oppressive and unfair, 
and in my opinion it would be wrong to apply to the case of a defendant the principles 
that are applicable to the case of a plaintiff asking for a commission to examine 
himself."^ Thus, where a suit was instituted in Cuttack against a defendant residing at 
Colombo, a commission was issued for the defendant’s examination at Colombo on the 
ground that it would be obviously unfair to compel him to come to Cuttack or 
practically give up his defence.* 

A defendant residing abroad should ordinarily bo permitted to be examined on 
commission.® 

5. (*39) AIR 1939 Mad 578 (679). (Application (’35) AIR 1935 Pat 220 (221, 222). (Where it is 

under O. 21 R. 16 by a person to bo brought on risky to compel plaintiff to attend Court to give 

record is neither a proceeding in a suit nor evidence, commission may be issued for his 

original proceeding in the nature of suit and this examination on his paying costs of defendant 

rule does not apply.) for making arrangements for his cross- examina- 

Note 2 tion.) 

1. (’28) AIR 1928 Mad 321 (322) : 40 Mad 574. 2. {*26) AIR 1926 Pat 277 (278). 

(’85) AIR 1936 Pat 220 (221, 222). 

Note 4 

1. (’12) 16 Ind Oas 760 (761) (Cal). - - - - 

(’84) AIR 1984 Mad 899 (400) : 67 Mad 705. 

(’22) AIR 1922 Cal 42 (48. 44). 

(’24) AIR 1924 Lah 475 (476). (Defendant sole 

witness residing beyond 200 miles applying for 
a commission --Ought to be issued.) 

[See also (’24) AIR 1924 Mad 541 (541). (Plain, 
tiff and defendant both residents of Rangoon — 
— Suit filed in Devakottah — Plaintiff examined 
himself on commission at Rangoon— JTefd, the 
defendant ought not to be refused a commis- 
sion.)] 

2. (’12) 16 Ind Gas 750 (761) (Cal). 

[See also (*84) AIR 1934 Mad 399 (400) : 57 Mad 

705. (In this case the defendant who was living 
in Malay States bad also counter-claimed 
against the plaintiff.)] 

3. (’87) AIR 1987 Mad 24 (26). (Defendant present 
within jurisdiction of Court for long time before' 

8CP0. 169. 


(’ll) 12 Ind Gas 74 (75) (Mad). 

2 (1864) 1 Hyde 68 (68, 69). 

(’29) AIR 1929 All 449 (451) : 61 All 841. 

(’27) AIR 1927 Rang 176 (175). 

(’99) 28 Bom 626 (629). 

3. (’27) AIR 1927 Rang 176 (175). 

(1888) 21 Q B D 178 (181), Coch v. Allcock, &Go. 
(Referred in 19 Bom *749 .) 

(’24) AIR 1924 Gal 971 (978). 

(1898) 9 T L R 671, Keeby v. Vakloy. (Referred 
in AIR 1920 Low Bur 68 —In this case the Court 
refused commission as the main question was one 
of damages and the evidence ought to be taken 
before the jury.) 

[See also (’84) AIR 1984 All 87 (89). (Issues 
framed after considerable time from filing of 
suit— A|9plioation made after settlement of issues 
—Dismissal of application is not justified.)] 

Note 3 

1* (’20) AIR 1920 Low Bur 68 (64). 

1 Ind Jut N S 857, Dowcett v. Wise. 
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5. Gommisslon to Entflftsdl to tako ovidenoe. — See Bole 5 infra. 

6. Second oommlssion on fidlnre of the first. — If the first oomtnission 
fails for no fault of the party, a second commission can be issoed.* See also 
Bole 10 infra. 

7. Appeal. — A Full Bench of the High Court of Madras* overruling two 
earlier decisions* has held that an order under this rule directing or refusing to issue a 
commission is only an interlocutory order and not a “judgment” within Clause 15 of 
the Letters Patent and is not appealable. The High Courts of Bombay,’ Calcutta’ and 
Bangoon’ have also taken the same view as that of the Madras Full Bench. 

An order under this rule is not an appealable order. Nor will the Appellate 
Court interfere with the order in the regular appeal from the decree in the suit, unless 
the discretion is shown to have been improperly exercised which has prejudiced the 
party aggrieved.’ 

8. ReTision. — An order under this rule can be revised when the order is one 
made loithout jurisdiction, e. g., in the absence of any of the grounds mentioned in the 
rule^ or where the Court has acted with material irregularity, e. g., in refusing to issue 
a commission to a defendant residing outside its jurisdiction.* Where the refusal to 
issue a commission would be tantamount to a denial of justice or would result in 
manifest injury, the High Court can interfere in revision.’ 

The High Court of Allahabad’ has held that an order under this rule refusing 
.to issue a commission is an interlocutory order and ‘is not a case decided within the 
meaning of Section 116 ante. 


R. 5. [S. 387.] Where any Court to which application is 
- . . . made for the issue of a commission for the 

to examine witness not examuiatioii 01 a porsoii residing at any place 
witUnBritUi India. within British India is satisfied that the 


evidence of such person is necessary, the Court may issue such 
commission or a letter of request. 


[1877, S. 387; 1859, Ss. 177, 178.] 


application to examine on commiMlon — Eaot 
that defendant could have approached Court and 
asked it to record hie evidence before he went 
abroad is not sufficient ground to refuse issue of 
commission.) 

Note 6 

1. (’67) 8 Buth W B 448 (448). 

(’06)9 Oal W N 368» (S6to). (Commissioner 
examined witnesses ee parte — Court ordered a 
fresh, commission on deposit of costs.) 

Note 7 

1. (’10) 8 Ind Cas 840 (848, 844, 848, 849) : 86 
Madl. 

8. (’06) 38 Mad 96 (81). 

(’07) 80 Mad 148 (144). 

3. (’09) 9 Ind Cas 167 (168) (Bom). 

(*84) AIR 1984 Bom 168 (169). 

4. (’8(^ AIB 1990 Cal 694 (896). 


5. (’36) AIB 1936 Bang 64 (64) : 8 Bang 606. 

6 . (’33) AIB 1933 Cal 43 (44). 

(’13) 16 Ind Cas 760 (761, 769) (Oal). 

Note 8 


1. (’06) 81 Mad 60 (61). (Can interfere under 
S. 16, Charter Act, apart from S. 639.) 

2. (’34) Am 1934 Mad 641 (641). 

(’84) Am 1984 Mad 899 (401) : 67 Mad 706. 

(’38) Am 1938 Mad 831 (833) : 46 Mad 674. 
(Witness residing outside juriswtion — Befussl 
to issue commission— Bevisabk.) 

(’39) Am 1939 Mad 193 (198). . 

(’03) 6 Ondh Cas 161 (163). (But the discretion 
cannot be interefered wito in revision.) 

3. (’36) Am 1936 Oal 1118 (1119). 

4. (’84) Am 1984 All 87 (89). (Otder of lower 
Court held to be unJustifiM—But that v^ n*’" 
a ground for revision.) 
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1. Evidence of witaettet not residing within Brititli Indie. 

2. Plaintiff in foreign territory asking for a commission to 

examine himself. 

3. '^Letter of request.** 

4. Revision. 

• • 

1. EYidenoe of wltnessea not residing within British India. — This rule 
deals with the issue of a commission for the examination of persons residing outside 
British India.^ For the definition of ‘‘British India/’ see Note 1 to Section 1 ante. 
Bangalore is not within British India.^ Where the evidence of a person residing outside 
British India is necessary and an application is made for the issue of a commission for 
the examination of such person, the Court has no further discretion in the matter and 
the commission should be issued as a matter of course.^ 

Whore a commission is issued for taking evidence in England, the bill of costs 
with respect to such commission is to be taxed by the Taxing Master in India though 
it is to be taxed on the same principle as would be adopted in England.^ See also the 
undermentioned case.^ 

2. Plaintiff in foreign territory asking for a oommission to examine 
himself. — As noticed in Note 3 to Buie 4, the Court will be very reluctant to accede 
to the request of the plaintiff for the issue of a commission to examine himself abroad 
except upon very strong grounds. The plaintiff is entitled to choose his. own forum and 
having chosen the forum^ he is not entitled to say “I reside outside the jurisdiction. 
Therefore examine me on commission."^ 

8. ** Letter of request.’’ — These words are new. As for the form of letter 
of request, see Appendix H, Form No. 8. 

4. RsYlsion. — Interlocutory orders passed in the exercise of discretion under 
this rule cannot be revised by the High Court.^ See also Notes to Section 115, ante 


R. 6. [S* 388.] Every Court receiving a commission for the 
Court to — witueM examination of any person shall examine him 
or cause him to be examined pursuant thereto. 


purtiwnt to commiMion. 


Order 26 Rule 5 — Note 1 

1. (’08) 80 Oal 984 (986). (CommiBsion issued for 

examination of a witneos in French territory.) 

(’69) 10 Suth W B 886 (386)- (Commission for 

examination of a witness at Mandalay oan only 

issue from the High Court.) 

(1894) 64 L J q B 104 (105, 106), New v. Burns. 

[See aUo (’88) AIB 1988 Mad 866 (867). (Witness 
in foreign territory within two hundred miles 
from Court refusing to attend Court on service 
of summons Evidence should be taken on 
commission.)] 

2. (’88) AIR 1988 Mad 646 (647). 

3. (’88) AIR 1988 Mad 646 (647). 

[See also (’87) AIR 1987 Lah 78 (74). (Court 
will be fully justified in satisfying itself that 
the evidence is really relevant and necessary 
for the purposes of the ease before issuing process 
-- But a party cannot be deprived of the 


opportunity of producing his evidence merely 
on the ground that it may involve some delay.)] 

4. (’91) 15 Bom 209 (211, 214, 215). 

5. (’87) AIR 1987 Lah 73 (74). (Proper procedure 
for examination of witnesses in England would 
appear to be the issue of a oommission in accord- 
ance with the provisions of Statute 22, Viet., 
Ch. 20, as laid down in Para. I, Part E, Ch. 10 
of the Rules and Orders of the Lahore High Court 
Vol. I (1930).) 

Note 2 


1. (’94) 1 Ch 88 (42), Ross v. Woodford. 

(’25) AIR 1925 Pat 125 (126) : 3 Pat 868. 

(’88) 25 Ch D 21 (29, 80), Nadin v. Bassett. 

Note 4 

1. (’86) 9 Mad 256 (257). 

[But see (’88) AIR 1938 Mad 646 (648). (Order 
refusing issue of commission is revisable.)] 


0.26 R.8 
Note. 1-4 
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R. 7. [S- 389. ] Where a commission has been duly executed, 
„ , . . it shall be returned, together with the evidence 

with aepolitioM of wit- taken under it, to the' Court from which it was 
"*"**■ issued, unless the order for issuing the commis- 

sion has otherwise directed, in which case the commission shall be 
returned in terms of such order; and the commission and the return 
thereto and the evidence taken under it shall (subject to the provi- 
sions of the next following rule) form part of the record of the suit. 

[ 1877, Ss. 389, 390; 1859, S. 179. ] 



1. Return of committion* 

2. **Duly executed.** 

3. Commiitioner can note demeanour of witness. 

4. ** Shall form part of the record.** 

1. Retuvn of oommiBsiona — The return should show that the evidenoe was 
recorded as the law requires it, viz,^ in the language in ordinary use in the proceedings 
before the Court and duly read over and signed by the witness.^ 

The time for the execution of the commission may be enlarged on the applica- 
tion of a party.* 

2« *'Dllly exeoaieda” — If a party to the suit dies before the examination of a 
witness on commission is completed and the fact of death is brought to the notice of 
the Commissioner, the proceedings after death are rendered illegal and consequently 
the commission cannot be said to have been duly executed} 

8. CommiBsioner oan note demeanour of witneBB. — A Commissioner is 
entitled by law to note his observation as to the demeanour of the witness examined 
by him.^ 

Shall form part of the reoordt’’ — Evidence taken on a commission duly 
executed, subject to Buie 8, shall form part of the record and a party is entitled to 
refer to such evidence as a matter of record, though not tendered in evidence.^ 


R. 8. [S. 390.] Evidence taken under a commission shall 
not be read as evidence in the suit without the 
bc^d consent of the party against whom the same is 

offered, unless — 

(a) the person who gave the evidence is beyond the jurisdiction 


Order 26 Rnl. 7 — Note 1 

1. (’70) 14 Both W B S69 (271). 

2. (’70) 14 Snth W B 0 0 17 (18). 

Note 2 

1. (’29) AIR 1929 Pat 101 (101). 

Notes 

1. (’18) Am 1918 CM 868 (879) (S B). 


Noted 

1.(08)86 0.128(82). 

(’26) AIR 1926 Bind 84 (86). 
(’88) 12 Oal L Bep 60 (62). 

(’72) 8 Bong L B A^ 102 (102). 
(’99) 26 Cal 691 (692). 
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of the Court, or dead or unable from sickness or 
infirmity to attend to be personally examined, or 
exempted from personal appearance in Court, or is a 
'person in the service of the Crown who cannot, in the 
• ‘opinion of the Court, attend without detriment to the 
public service, or 

(b) the Court in its discretion dispenses with the proof of 
any of the circumstances mentioned in clause (a), 
and authorizes the evidence of any person being read 
as evidence in the suit, notwithstanding proof that 
the cause for taking such evidence by commission has 
ceased at the time of reading the same. 

[1877, S. 390 ; 1859, S. 179.] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for “Civil 
or >Jilitary Officer of the Government/* 

Synopsis 

cliMgei. . . 3. Objection to admimbility of evidence. 

2e Evidence on commiaiion, when may be ^ « . 

read at evidence in the suit. Admittibilily of docufflente. 

Other Topics ( miscellaneous) 

“Shall not be read as evidence.” See Note 2. “Unless the Court, in its discretion, dispenses.” 

See Koto 2. 

1. Le^islatiTe ohan^es. — Tho words “or is a civil or military officer who 
cannot, in the opinion of the Court, attend without detriment to the public service” in 
clause (a) were newly introduced in the Code of 1908. For subsequent changes, see 
foot-note to the text of the rule. 

2. EYidence on oommission, when may be read as evidence In the suit. 

•— The practice on the original side of the High Court of Calcutta is that evidence 
taken on commission does not become evidence in the suit, until the same has been 
tendered and read as evidence by the party on whose behalf it was taken,^ while the 
practice of the mofussil Courts in Calcutta is that such evidence is treated as evidence 
in the suit, though it is not formally tendered in evidence as it is part of the record.^ 
See also the undermentioned case.^ 


A party wishing to rely on evidence taken on commission cannot, without the 
consent of the party against whom he offers it, have it read as evidence in the suit, 
•unless be is able to show that the circumstances mentioned in clause (a) exist at the 
time the evidence is sought to be read, or unless he is able to persuade the Court to 
dispense with the proof of such circumstances.^ Such evidence can be read at the 


Order 26 Rule 8 Note 2 

1. (*08) 80 Oal 999 (1008). 

(*05) 9 Oal W N 794 (795). 

2. (*09) 1 Ind Oas 366 (867, 868) : 86 Gal 666. 

('88) AIR 1988 Oal 419 (414). 

(’99) 96 Oal 691 (699). 

(’08) 86 Oal 98 (89). (Pardanashin lady examined 
on eommisBion.) 

3. (’86) AIR 1986 Fat 6 (6). (Decision relating 
to mofoBBil Gourt in Patna — Formal tendering 
not necessary.) 


4. (*80) AIR 1980 Sind 89 (00). 

(*84) AIR 1984 Oal 116 (117) : 60 Oal 1881. (It 
has to be accepted by Gourt after hearing opposite 
party.) 

(’27) AIR 1927 Oal 48 (44). (Court has discretion 
to dispense with the proof of circumstances 
mentioned in clause (a).) 

(*70) 6 Beng L R 269 (268). 

(’28) AIR 1923 P 0 78 (76) (PC). 

(’74) 92 Suth W B 381 (888). 

(*28) AIR 1998 Cal 841 (843). 


0.26 B.8 
NoteB 1-2 
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0<26 B«8 instaaoe of either party to the suit and not necessarily by the party who applied for a 
Notes 2-4 oommission.^ 

The fact that the evidence was taken on commission in the absence of the 
opposite party is no sufficient ground for refusing to adroit it in evidence.® But if the 
commission was issued for examining a particular witness and in spite of objection by 
the other side another witness was also examined, the Court would be justified in 
ignoring the evidence of such person/ 

In the undermentioned case® it was held by the Calcutta High Court that the 
expression *'beyond the jurisdiction of the Court*' has reference to the question whether 
the witness is within the reach of the compelling or disciplinary powers of the Court 
in his capacity of a witness or potential witness and that the matter therefore would 
fall within the purview of 0. 16 B. 19 which lays down that no witness is to be 
• ordered to attend in person unless be is resident within a certain distance from the 
Court which extends to as much as 200 miles provided that for five-sixths of the 
distance there are adequate transport facilities for the witness in the way of railway 
or other communications. Hence, it was held in the above case that the mere fact that 
the witness was resident beyond the territorial limits of the jurisdiction of the Court is 
not sufficient to hold that he is beyond the jurisdiction of the Court within the 
meaning of this rule. 

See also Note 1 to Section 76 ante. 

8. Objeotion to admiBsibility of evidenoe. — Objection to the admissibility 
of the deposition of witnesses examined on commission should be taken in the trial 
Court itself.^ See also the undermentioned case.® 

4. Admlsalbllity of dooumenta. — Where a document is produced before the 
Commissioner and no objeotion is taken as to its admissibility, no such objection can be 
taken after the return of the commission at the time of the trial of the suit.® But if the 
document is objected to before the Commissioner, the party objecting is not precluded 
from urging other grounds of objection than those taken before the Commissioner at 
the time of trial.® 


(*28) AIR 1928 Oal 421 (428) : 65 Oal 748. 

(*68) 10 Bath W R 885 (366). 

(*87) AIR 1987 Gal 168 (166) : 68 Oal 914. (Evi- 
dence taken on commission— Before using it for 
any other purpose, Court should first decide whe- 
tiher or not to use it as evidence in suit — Court 
should not use it to decide whether or not to 
order witness to attend in person.) 

(*88) AIR 1988 Nag 580 (588). (Witness Uving 
b^ond jurisdiction of Court, examined on com- 
mission— Consent of party not necessary to make 
it admissible.) 

[See (*88) AIR 1988 Sind 827 (827) : 27 Bind L 
R 194. (Commissioner's report is onlv a piece 
of evidence — Objeotion to report should be 
considered even though the Commissioner is 
dead.)] 

5. (’26) AIR 1926 Sind 84 (85). 

6. (’68) 10 Suth W R 286 (287). 

7. (’20) AIR 1920 Cal 718 (720) : 47 Cal 588. 


8. (’87) AIR 1937 Oal 163 (165) : 68 Cal 914. 

Notes 

1. (’29) AIR 1929 Cal 591 (592). 

2. (’88) AIR 1988 All 551 (654) : 56 All 666. 
(Pardanashin lady while being examined on 
commission tutored by somebody — Court may 
exclude evidence but cannot insist on personal 
attendance of the lady.) 

Note 4 

1. (80) 6 Oal L Rep 109 (111, li2). 

[See aleo (’85) AIR 1985 Mad 888(890). (Hundi 
exhibited bMore Coipmissioner He giving 
identifying mark — AdmissiMilty in evidence 
not considered — No objection raised teue 
of admissibility pending b^re Court— Bundi 
‘ held not ’adidtted’ in evidence wi^in B. 86, 
Stamp Act.)] 

2. (’88) 9 Oal 989 (940, 941). 




Commissions fob IiOoal investigations 


3536 


R. 9. [S. 392.] In any suit in which the Court deems a 
CommiMiont to make local investigation to be requisite or proper for 
leeeiineeatigatioiia. purpose o£ elucidating any matter in dis- 

pute, or of ascertaining the market-value of any property, or the 
apiount of any taiesne profits or damages or, annual net profits, the 
Court may issued a commission to such person as it thinks fit 
directing him to make such investigation and to report thereon to 
the Court ; 


Provided that, where the ^Provincial Government has made 
rules as to the persons to whom such commission shall be issued, 
the Court diall be bound by such rules. 

[1877, Ss. 392, 393, 398, 399, 409; 1859, Ss. 180, 306. ] 

a. SubBtitated by the Governmont of India (Adaptation of Indian Laws) Order, 1937. for 
“Local Government.” 


CALCUTTA 

Omit Proviso. 


Local Amendment 

Synopsis 


1. Legialative changes. 

2. Scope of the Rule. 

3. Local investigation by the Judge. 

4. Power of Commissioner to take evidence. 

See Note 8 to Rule 10. 

5. “ Such person as it thinks fit.** 


6. Admissibility of report of Commissioner* 

Bee Note 4 to Rule 10. 

7. Interference with the report. See 

Note 10 to Rule 10. 

8. Perm. 

9. Appeal from order directing local invest!* 
gation. 

10. Revision. 


Other Topics (miscellaneous) 

**May issue.” See Note 2. Commission — When should not issue. Se 

Selection of Commissioner —Discretion of Court. Note 2. 

See Note 5. Local investigation — Its object and necessity. 

Application, when to be made. See Note 2. See Note 2. 

!• LadiBlativa ohandas* The words *'or proceeding'* which occurred in the 
old Section, after the words “in any suit” and the words “and the same cannot be 
conveniently conducted by the Judge in person’* have now been omitted. 

2* Scope of the Rale. — The object of local investigation is not so much to 
collect evidence which can be taken in Court but to obtain evidence which from its 
peculiar nature can only be bad on the spot^ and to elucidate any point which is left 
doubtful on the evidence taken before the Court.^ Cases of boundary disputes and 


Order 26 Rule 0 — Note 2 

1. (*70) 9NWPH0R 196 (197). 

(*29) AIR 1929 Oal 774 (774). (Not desirable to 
order the soene before aooident to be re-enacted 
in the presence of the Oommissioner.) 

2. (’S8) 16 Mad 860 (Ul, 863). 


{’68) 1868 Pun Be No. 11. 

(’66) 6 Suth W B 834 (885). 

[Sm (’83) AIB 1988 Cal 476 (476). (Question as 
to whether certain structures are old or new 
— Oommission must be issued under 0. 89 R. 7 
and not under this rule.)] 


0.26 R.g 
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0.26B.Q disputes about the identity of lands are instances when a Court may order a local 
Hotes 2*8 investigation under this rule.^ 

The Court has a discretion to order a local investigation or not ; it is not bound 
to order it in all cases.^ An application under this rule should be made at the hearing 
of the suit.^ It cannot be made after the case is closed.^ 

*■ • 

The presiding officer or officers in enquiries under the undermentioned Acts^ 
have been empowered to issue commissions for local investigation in accordance with 
this role. 

An Appellate Court has the power to issue a commission for a local investigation 
under this rule read with Section 107.^ 

Though this rule does not provide for the presence of the parties when a 
commission is issued, yet, natural justice requires that such commission should not be 
issued behind the back of one of the parties concerned.® 

8. Local inYestigation by the Judge. — See Order 18 Buie 18. 

By Section 144 of the Oudh Rent Act (XXII of 1886), the Court may, in 
inquiries under that Act, make a local investigation, instead of issuing a commission 
under this rule. 


<• Power of Commissioner to take evidence.— See Note 3 to Buie 10 infra. 

5. ‘‘Such person as it thinks fit.’’ — Under the Code of 1859, a commission 
had to be issued, in the first instance, to an officer of the Court and only when there was 
tio such officer, to any other suitable person.^ There is no such preference under this 
rule. Under the General Buies of the Allahabad High Court, however, commissions 
other than commissions for the examination of witnesses or of accounts, should not be 
issued to persons other than Civil Court amins except when such a course is 
impracticable, and in every case a person other than a Civil Court amin is employed, 
the Court should record its reasons therefor.® 


3. {*09) 2 Ind.Oas 847 (348) ; 5 Low Bur Rul 1. 

(’72) 17 Suth W R 472 (474). (Question of posses. . 

sion before date of suit — Local investigation 

ought not to have been ordered.) 

[See (’72) 17 Suth W R 280 (232). (Court not 
justified in ordering local investigation when 
the issue is whether the parties are man and 

* wife.)] 

4 . (’66) 5 Suth W R 248 (248). 

(’68) 10 Suth W R 48 (44). 

(*62) 1862 Suth W R 19 (20) (FB). 

(1866) 8 Suth W R Act X, 168 (164). (Court not 

bound to order suo motu.) 

(’86) 12 Cal 45 (47) (Do.) 

(’88) AIR 1988 Nag 580 (682). 

[See aleo (1864) 1 Suth W B 102 (108). (Succes- 
sor of a Ju^e should not interfere with order 
for local investigation made by his predeces- 
sor.)] 

5. Bourke, 0 C 248. 


a. (19) AIR 1919 Oudh 126 (126). 

(’86) AIR 1986 Pat 66 (67, 56). 

(’66) 6 Suth W R Act X, 11 (11). 

(’86) AIR 1986 Pat 66 (67, 68). (Hearing of case 
coming to end and nothing remaining but argu- 
ihehts Application lor isene of oommisnon 
held was rightly refused.) 


7. The Chota Nagpur Tenancy Act (VI of 1908), 

S. 266 (8) ; the Bengal Tenancy Act (VllI of 

1885), S. 81 (b) and S. 158 (2) ; the Orissa Ten. 

ancy Act (II of 1918), S. 86 (b) and S. 210. 

8. (’82) AIR 1982 All 270 (271). 

9 . (’88) AIR 1988 Nag 680 (682). (But defect is 
only irregularity curable under 8. 99 of che 
Code.) 

Notes 

1. (’67) 7 Suth W R 27 (28). 

(1864) 1864 Suth W R Gap 171 (172). 

(’67) 8 Suth W R 6 (7). 

(’70) 18 Suth W R 284 (284). 

’70) 18 Suth W R 118.(114). 

(’66) 6 Suth W R Act X 81 (81). 

(’67) 8 Suth W R 881 (882). (Report by sherista- 
dar.— Ministerial officer.) 

(’69) 12 Suth W R 209 (210). (Do.) 

(’82) 11 Oal L Rep 688 (687). (The IMstrlot Judge 
can appoint Munsif to be Oommiadoner.) 

(’66) 6 Suth W B 69 (66). (Btfort fagr Jhiniriaial 
officer— Sheristadar.) 

(’79) 17 Suth WB 800 (801). (Bnt» Si)h4uto 
whose jndepnent ie in uppeu oMUMt he oedetea 
to go and liu,cbt.) 

2. (’99) AIB 1990 All 446 (44if). r ‘ " 
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The rule does not contemplate the issue of a commission to more than one 0.26R.9 
person. But if more than one is appointed, provision should be made for meeting any Notes 8-10 
difference in opinion that may arise between them.’ 

6. Admissibility of report of Commissioner. — See Note 4 to Buie 10. 

7. Interfbrenoe vith the report. — See Note 10 to Buie 10. 

8e Form.— For the form of commission for local investigation, see Appendix H, 

Form No. 9. 

9. Appeal from order direotlnd looal inveetigation. — An order under this 
rule is not appealable under 0. 43 B. 1. Nor is it a judgment within Clause 15 of 
the Letters Patent.^ The discretion exercised by the Court under this rule cannot be 
interfered with in appeal or second appeal.^ 

10. Revision. — According to the High Court of Patna, ^ where the order 
directing a local investigation would be a calamitous waste of time and money and 
would be determining the rights of parties on an improper basis, the High Court would 
interfere in revision. But the High Court of Madras in the undermentioned case* 
refused to interfere with an order directing a Commissioner to ascertain the mesne 
profits on the ground that the applicant had a remedy by way of appeal from the final 
decree. 


R. 1 O. [S- 393.] (1) The Commissioner, after such local 0.26 R.10 
inspection as he deems necessary and after 
•Ion”!***"” ** Commu- -vyriting the evidence taken by him, 

shall return such evidence, togetlier with his 
report in writing signed by him to the Court. 

(2) The report of the Commissioner and the evidence taken 

evidence without the report) 
shall be evidence in the suit® and shall form 
Coma^oner may be paxt of the record^; but the Court or, with the 
permission of the Court, any of the parties to 
the suit may examine the Commissioner personally in open Court 
touching any of the matters referred to him or mentioned in his 


3. (’91) 1 0 P L R 160 (161). 

Nm.9 

1. (’25) AIR 1926 Rang 290 (291) ; 3 Rang 293. 
(’67) 7 Suth W R 426 (426). 

(1862) 1862 Marsh 469. 

2. (’82) air 1982 All 270 (271). 

(1662) 1 Ind Joni (o s) 8. 

(1864) 1 Suth WR 141 (142). 

(’74) 22 Snth W R 188 (184). 

1864) 1 Suth W R 249 (280). 

(1864) 1 Suth W R 196 (196). 

(’691 12 Suth WR 76 (76). 

(’94) 21 Oal 604 (612, 618) : 91 Ind App 89 (PC). 


(’12) 13 Ind Cas 194 (197) (Cal). 

(’89) AIR 1989 Pat 270 (272). (Commission can- 
not be issued in appeal simply to give opportu- 
nity to bring forth new evidence by a party who 
deliberately avoids it in trial Court Superior 
Court has only to see if subordinate Court exer- 
cises discretion judiciously or capriciously.) 

[See also (’38) AIR 1988 Nag 530 (582). (Irre- 
gularity not causing prejudice to defendant •— 
Decree cannot be variM in second appeal.)] 
Note 10 

1. (’84) AIR 1924 Fat 761 (764). 

2. (*23) AIR 1928 Mad 48 (48). 
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0. 26 S. iO report, or as to his report, or as to the maimer in which he has made 
Notes 1-3 tiie investigation. 

(B) Where the Court is for any reason dissatisfied with the 
proceedings of the Commissioner, it may direct such further inquiry 
to be made as it shall think fit. 

[ 1877, Ss. 392, 393, 398, 399 ; 1859, S. 180. ] 


Synopsis 


1. Legislative changes. 

2. Scope of the Rule. 

3. Functions and powers of the Commis- 

sioner. 

4. Admissibility of the report of the Com- 

missioner. 

5. Examination of the Commissioner. 


6. Objections to Commissioner’s report 

7. Commissioner's report» how far bind* 

ing on the Court 

8. Further evidence after the Commis- 

sioner’s report. 

9. Sub-rule (3). 

10. Interference with the report. 


Other Topics ( miscellaneous) 

Evidentiary value of the Commissioner's report. ** Shall bo evidence in the suit." See Notes 8 
See Notes 8, 4 and 10. and 4. 

Return of commission, whether should be on file 

before orders are passed. See Note 4. " Shall form part of the record." See Note 4. 


1. Legislative changes. — 

The words “or as to his report” have been added in the conolnding part of sab- 
rule (2). Snb-rale (3) is new. 

2. Scope of the Sole. — Sub-rule (2) is “intended to afford protection to the 
Commissioner who is a guam-judicial officer and such protection is afforded on grounds 
of public policy so as to make it impossible for either of the parties to subject the 
Commissioner to a vexatious examination.’’^ 

This rule applies to suits under the Tenancy Acts.’ 


8. Functions and poven of the Oommlssloner.— The provisions of Order 26 
do not amplify Section 75 of the Code and the Court cannot delegate to the Commissioner 
the trial of any material issue which it is itself bound to try.’ In other words, a Judge 
cannot depute to the Commissioaer functions which he can and should discharge 
himself.* All that the Court can depute a Commissioner to do is to inspect a disputed 
land, to prepare a map or to obtain information with regard to physifial features, of the 
property inspected.* It is not the intention of the Legislature to allow witnesses to be 


Order 26 Rule 10 — - Net. 2 

1. (*16) AIB 1916 0.1 380 (382). 

(1871) L B6HL 418(488,463), Dak. of Buooluoh 
V. MotropoUton Board. (Beterrod to in A I B 
1916 0.1 380.) 

2. [Bm (’90) 17 0.1 277 (380). 
(’6S)lBengLB(BN)3(8). 

(•17) AIB 1917 All 70 (70) : 89 AU 694. (Agr. 
^Tenanoy Act.)] 

Not. S 

1. (’33) AIB 1933 Lah 47 (48) : 8 Lah 309. 

(’98) 16 Nad 860 (861). 

(’80) AIB 1980 Pat 667 (668). 

C13) 18 Ind Oai 440 (448) (0.1). 

(’36) AIB 1936 Uh 146 (146). 


(’74)21ButbWB380(381). 

(’86) AIB 1985 Mad 868 (890). 

[See alee (’73) 17 Sntb W B 469 (470).] 

2. (’70) 14 Snth W B 190 (190). 

(’93) 17 SnUi W B 478» (478>i). 

(’76) 28 Suth W B 386 (387). 

(’75) 34 Bath W B 184 (186). 

(*28) AIR 1928 Bom 145(147). (Qumtio^ whathec 
one of the rarties is personally engaged in agri- 
cultural labour cannot be referied.) 

(*29) AIB 1929 Bom 478 (479). (Cannot mmixe 
as to the heirs and propertiee of tte d e cea s ed in 
an administration suit.) 

(*26) AIR 1926 Pat 676 (676). 

3. (*74) 21 Buth W R 28111 (2819). 
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examined by the Commissioner in snob oases, unless the nature of evidence is such 
that it ought to he taken only on the spot,* or unless the parties agree and accept the 
same.' Thus, the statements regarding a right of way, made by village officers to a 
Commissioner appointed to prepare a map, are not evidence.' 

An y evidence taken by the Commissioner contrary to instructions cannot be 
looked into.^ Thud, where a Commissioner who was appointed to ascertain the amount 
of mesne profits entered into the question of possession of the land, recorded evidence 
and arrived at a finding, it was held that the procedure was ultra vires? If evidence is 
taken by him within the scope of his authority, sqch evidence should be reduced to 
writing. Information given by witnesses and not reduced to writing is not legal 
evidence.® 

A Commissioner is bound to record the state of things as actually existing and 
not draw upon his own imagination or make surmises.^® 

Notice should be given to the parties of the time when local investigation will 
bo held." 


i, Admissibility of the report of the Commissioner. — The report of the 
Commissioner together with the evidence, if any, recorded by him is legal evidence in 
the Buit.^ But the evidence alone without the report of the Commissioner cannot be 
received as evidence in the suit.® The Court is not justified in refusing to consider the 
report unless the local investigation is incomplete or inconclusive.® 

The report, however, is not per se evidence in any other suit unless its accuracy 


(’73) 17 Suth W B 382 (388). 

4. ('68)9Sath WB88(86). 

(’73) 17 Suth W B 282 (283). 

5. (’81) AIB 1921 Oal 368 (867). 

(’69) 3 Beng L B App 8 (1). 

6. (1900) 84 Bom 48 (45). 

7. (’75) 24 Suth W B 208 (209). 

8. (’28) AIB 1928 Pat 278 (378, 279). 

(’71) 16 Suth W B 394 (294). 

(’63) 1862 Suth W B 89 (89) (FB). (The report ie 
of no value regarding past poeaeeeion.) 

(’86) 40 Oal W N 682 (588). (Oommieeioner 
appdnted to determine location of plot by refer- 
ence to lease and settlement map— Evidence of 
posseedon recorded by him is not admissible.) 

9. (’25) Am 1935 Mad 145 (147) : 47 Mad 800. 

10. (70) 14 Suth W B 269 (370). 

11. (’69) 13 Suth W B 189 (140). 

[Sm also (’84) Am 1984 Mad 548 (549). 

Note 4 


(’67) 8 Suth WB 367 (267) 

') 11 Suth WB 428 (434). 

3 Beng L B App 8 (4). 

1 10 Both W B 812 (818). 

) 6 Suth W B 51 (51). 

, — ) 9 Suth W B 596 (597). (Even though Oourt 
ezeidsed its discretion unwisely and wrongly In 
giving Commistioner too extensive powers.) 

(’67) 8 Suth W B 287 (288). 

’69) 13 Suth W B 186 (186,. 187). 

Cot) 7 Suth W B 48 (44). (It is not necessary 
that the Oommisstoner’s report must have de. 


positions attached to it to nuke it legal evidence.) 
(’74) 22 Suth W B 850 (850). 

(’68) 9 Suth W B 601 (601). 

(’78) 19 Suth W B 218 (214). 

(’68) 9 Suth W B 494 (495). 

(1865) 2 Suth W B 378 (278). (Oommissioner’s 
report is evidence without any specific documents 
corroborating his finding.) 

(’88) 1 0 P L B 160 (161). 

(’71) 15 Suth W B 291 (293). 

(’70) 14 Suth W B 498 (494). (Beport only evl- 
denco on the point to which the commission 

(’90) 17 Oal 281 (384). (Be^rt cannot be rejected 
bsMUse amin’s remuneration is not paid.) 

(’17) AIB 1917 All 70 (70): 89 All 694. (Beport of 
a Commissioner appointed by an Astistant Col- 
lector to ascertain collections under 8. 164 of 
the Agra Tenancy Act is admissible in evidence.) 
(’84) AIR 1984 Mad 548 (549). 

(’86) 168lndOas86(87) (Mad). 

[Sm also (1864) 1 Snth WB 98 (98). (Oourt Uat 
liberty to adopt a portion of the report and reject 
the rest.) 

(’72) 17 Suth W B 521 (522). 

(’94) 16 All 843 (848). (Betum should be before 
the Court, before it proceeds to determine the 
ease.)] 

2. (’70) 14 Suth W B 397 (899). 

3. (’70) 18 Suth W B 412 (418). 

(’26) AIR 1926 Cal 290 (298). 

(’86) 1681nd0as86(87) (Mad). 

[See also (’40) Am 1940 PC 8 (6)(P0). (Interfer. 


0.86 R.10 
Notes 0-i 
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COMMISSIONS FOR LOOAIi INVESTIGATION 


0. 26 B. 10 
notes 4-*8 


is proved in the ordinary 

S. Examination of the CommisBioner. — The parties are entitled to take 
objection to the report of the Commissioner and substantiate the same by examining the 
Commissioner or other witnesses.^ But there must be some real ground for examining 
the Commissioner.^ If the report is attacked on grounds which requjre explanation, it is 
necessary that the Commissioner also should be examined.^ It is a*gainst established 
practice to find fault with his report behind his back and to reject it in toto} 

8. Objeotions to CommiBsionep’s report. — The Court must fix a date to 
enable the parties to file objeotions, if any, to the report of the Commissioner^ and is 
bound to enquire into such objections when filed^ unless the parties agree to, or accept 
the report.^ A i)arty refusing to appear before the Commissioner has, however, been 
held not entitled to object to the report.^ 

Objections to the report of the Commissioner should be taken in the trial Court 
and cannot be raised for the first time in appeal,^ although the Appellate Court has 
power to consider whether the report was outside or within the scope of the warrant 
of commission.^ 

7. CommisBloner’B report, how far binding on the Court. — A Commis. 
sioner*s report is only evidence in the case. It is in no way binding on the Court. The 
Court has full power to arrive at its own conclusion even at variance with the report.^ 
In fact, the report ought not to be made the sole basis and foundation for the judgment 
jn disregard of the other evidence in the case.^ 

8. Further evidence after the CommiBBioner’s report. — The rule does not 
contemplate the tender of further evidence after the receipt of the report of the Com- 
missioner except the examination of the Commissioner himself. It does not however 
prohibit further evidence. The point has to be decided on general principles according 
to the facts and circumstances of each case.^ It was held that the i)arty cannot at the 


ence with the result of a long and careful local 
investigation except upon dearly defined and 
sufficient grounds is to be deprecated— 13 Moo 
Ind App G07, Relied on.)] 

4. (’82) 12 Cal L Rep 60 (62). 

(’28) AIR 1928 Gal 63(64). 

(’36) AIR 1936 Oudh 192 (192). (The report does 
not fall within S. 85 of Evidence Act.) 

(’34) AIR 1934 Lah 890 (892): 16 Lah 877. (Do.) 
Note 5 

1. (’17) AIR 1917 Lah 67 (68), 

(’29) AIR 1929 Lah 782 (788). 

2. (*19) AIR 1919 Oal 946 (947). 

3. (’20) AIR 1920 Gal 868 (864). 
(’75)24ButhWR849 (842). 

(’16) AIR 1916 Oal 280 (282). (Permission cannot 
be arbitrarily withheld.) 

4. (U7) AIR 1917 Pat 278 (279). 

Note 6 

1. (’74) 21 Suth W B 2 (8). (Court should also 
give notice to parties of m date so fixed.) 

2. (’69) 11 Buth W R 96 (96). 

(’67) 8 Suth W R 172 (178). 

3. (’18) 19 Ind Gas 870 (871): 6 Sind L B 256. 
(’69) 11 Buth W R 166 (165). 

(’70) 14 Suth W R 418 (418). 

[8$$ alio (’70) 14 Suth W B 891 (892). (Neither 


party objecting to the map prepared by the 
Commissioner— Court cannot question its cor- 
rectness.)} 

4. (’20) AIR 1920 Cal 863 (864). 

(’66) 6 Suth W R 180 (180). 

B. (’74) 2 Ind App 84 (87) (PC). 

(’68) 9 Suth W R 267 (267). 

(’82) 1882 Pun Re No. 161, page 486. 

6. (’29) AIR 1929 Mad 492 (492). 

Note 7 


1. (’26) AIR 1926 Pat 462 (468). 

(’86) AIR 1986 Gal 28 (29) : 61 Gal 886. (Trial 
Court accepting Commissioner’s report and de- 
creeing suit Appellate Court accepting facts 
stated by Commissioner but disagreeing with his 
conclusion and setting aside decree*- It is entitled 
to do so.) 

(’72) 17 Suth W R 270 (270). 

(’38) AIR 1988 Pat 669 (670) : 17 Pat 858. 

2. (’76) 24 Buth W B 888 (888). 

(’67) 8 Suth W B 464 (464). 

[8$i alio (’74) 21 Suth W B 281 (281). (Value 
of the r^rt depends upon the evidenee bn 
which it is founded.)] 

NotoS 

1. (1900) 27 Gal 961 (966) : 27 Ind App 110 (PO 
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last moment adduce fresh evidence after going on with the trial of the case without 
objection and with the knowledge that the investigation was carelessly done.^ 

9. Bub-rule (8). — The Court has a discretion to order a fresh commission or 
not and is not hound to do so in every case where the result of the local investigation 

is found to be unsatisfactory; it can decide the case on the evidence.^ 

• 

Sub-rule (3) contemplates a further enquiry by the same Commissioner already 
appointed; it does not contemplate the issue of a fresh commission covering the same 
ground.^ But where the Court is so dissatisfied with the whole proceedings of the 
Commissioner that it thinks it better to discard the whole record and start afresh, it 
may do so.^ Thus, where the Court is of opinion, on considering the objections of the 
parties, if any, that the Commissioner has so misconceived his duties as to render his 
report valueless, it may wipe out and supersede the first report by a specific order to 
that effect^ and may issue a fresh commission.*^ The mere filing of objections to the 
report is no ground for issuing a fresh commission.^ When the Court issues a fresh 
commission it is not bound to wipe out off the record the report of the first Commis- 
sioner.^ 


10. Interference with the report. — The Court ought not to interfere with 
the result of a long and careful local investigation except upon clearly defined and 
sufficient grounds.^ It has been laid down by their Lordships of the Privy Council (and 
followed in a number of decisions of the High Courts in India) that an Appellate Court 
should not interfere with the finding of the trial Court based on a careful local 
investigation except upon very strong grounds.^ But disregard of the report of the 


2. (12) 16 Ind Gas 39 (40) (Cal). 

Note 9 

1. (19) AIR 1919 Gal 96 (97). 

(17) AIR 1917 Gal 573 (673). (Tho case was one 
which could not bo decided without an investi- 
gation on the spot — The case was therefore 
remanded lor further investigation.) 

(19) AIR 1919 Gal 673 (G73). (No error of law is 
committed by decision on evidence on record ; 
and High Court will not interfere in second 
appeal.) 

(’88) AIR 1938 Pat 569 (570) : 17 Pat 358. 

2. (’29) AIR 1929 Mad 661 (668). (Issue of sue- 
cessive commissions condemned.) 

(’83) AIR 1933 All 65 (65). 

(’29) AIR 1929 All 446 (447). (The praotice of 
appointing successive Gommissioners whenever 
objections are filed to their reports condemned.) 

(’32) AIR 1932 Mad 482 (484) : 55 Mad 656. 
(Issue of successive commissions condemned.) 

(’80) AIR 1980 Mad 236 (238). 

(’81) AIR 1981 Mad 78 (74) : 54 Mad 289. 

[See also (’85) AIR 1935 All 422 (428). (There 
is no error of law in appointing more than one 
Commissioner — If the report of one Gommia- 
sioner is unsatisfactory in certain respect, it is 
permissible for the Court to remit the case to 
the same Commissioner or to appoint another 
Commissioner.)] 


3. (’29) AIR 1929 Mad 601 1 

(*81) AIR 1981 Mad 78 (70) : 54 Mad I 
(’80) AIR 1980 Mad 286 (388). 


(’75) 23 Suth W R 93 (93). 

5. (’22) AIR 1922 Mad 219 (220) : 45 Mad 79. 
(*26) AIR 1926 Pat 159 (160). 

(’29) AIR 1929 Pat 101 (102). (Examination by 
Commissioner wrongly proce^od after the death 
of a party— Illegal— Fresh commission may bo 
issued.) 

(’38) AIR 1933 All G5 (06). 

(’29) AIR 1929 All 446 (447). 

6. (’30) AIR 1930 Mad 236 (238). 

(’22) AIR 1922 Mad 219 (220) : 45 Mad 79. 

7. (’37) AIR 1937 Pat 670 (671). 

Note 10 

1. (’72) 17 Suth W R 285 (288) (PC), 

(’24) AIR 1924 Cal 620 (622). 

(’73) 19 Buth W R 861 (866). 

(1866) 3 Suth WR 219 (220). (Report by Munsif.) 
[See aleo (’20) AIR 1920 Cal 863 (864).. 

(’20) AIR 1920 Pat 655 (658). (Report of the 
Commissioner as to the amount of work done 
by him can only be set aside on substantial 
and definite grounds.)] 

2. (’70) 13 Moo Ind App 607 (617) (PC). 

(•72) 17 Suth W R 286 (288) (PC). 

I ’13) 21 Ind Cas 418 (414) (Cal). 

I ’72) 18 Suth WR 462 (468). 
i’08)4CalIi Jour87 (89). 

I ’71) 16 Suth W R 423 (424). 

1*28) AIR 1928 Cal 748 (748). (The Appellate 
Court may however issue a fresh commission if 
the investigation is nnsatisteotory.) 

[See however (’01) 6 Cal W N 692 (701).] 


0.26 R. 10 
Rotes 8-10 
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O.S6B.10 
note 10 


0. 26 B. 11 


Commissiouer is not saoh an error or defect “affecting the^ merits of the case” mtbin 
the meaning of Section 100 as to justify interference in second aj^ieal.* 

In Kesaowji Itsur t. O. I. P. Bailway Company,* the Privy Oounoil has h^ 
that an Appellate Oonrt should not, as a result of an inspection of the spot of accident, 
reverse the decision of the trial Court based on recorded evidence. 


Goumissions to examine aooounts 

R. 1 1 . [3* 394.] In any suit in which an examination or 
Comiaitrioii to wnuniae adjustment of accounts IS necessary ^ the Court 
eradjmtaeeoiiBU. • commissiou to such persou as it 

thinks fit directing him to make such examination or adjustment. 
[1877, Ss. 394, 395, 400 ; 1859, S. 181. ] 


Synopsis 


1. Committionar to examine accoimlt. 

2. neceeiary.** 

3e Power of CommiMioner to dedde 
quettione of law. 


4. Dieobedience of order made by 

Commit^ner* 

5. Non-payment of Commiaeioner'e feet. 

6. Appeal. 

7. Form. 


1« CommisBioner to examine aoeoantB# — In a suit for aooounts the usual 
and proper procedure is first of all to ascertain whether the defendant is liable to 
account. If the aooounts are complicated and require an examination, then the Court 
may appoint a commission under this rule.^ Where a case is remanded to the lower 
Court for taking accounts, it has got jurisdiction to appoint a Commissioner for such 
purpose.* 

The Court may issue a commission even without the consent of parties.* 


Under Section 265 of the Chota Nagpur Tenancy Act (VI of 1908), the Deputy 
Commissioner is empowered to issue commissions to examine accounts in any suit, 
appeal or proceeding pending before him. 


2. neOBBSary*” — Before an order for the appointment of a Commissioner 
can be made, the examination or adjustment of accounts must be considered necessary} 


8. Power of CommiBBioner to dedde quBBtions of law. — The Court cannot 
delegate its judicial powers to a Commissioner in the matter of taking evidence and 


3. ('94) ai Oal 604 (611, 613) : 31 Ind App 89 
(PO). 

4. ('07) 81 Bom 881 (893): 84 Ind App 116 (FO). 

Order 2B Rule 11 Note 1 

1. ('81) 7 Gal 654 (666, 667). 

('36) AIB 1926 Oal 849 (860). 

('73-93) 1873-1893 Low Bur Bui 809. 

(’97) 30 Mad 818 (816). 

[See (*76) 34 Bath W B 70 (70). (The ease 
lays down the prooedore to be obserred in a 
judicial inquify Into accounts.)] 

2. (’84) AIB 1984 Fat 85 (87). 

3. (»74) 1 Ind App 846 (863) (FO). 


Note 2 

1. (’36) AIB 1936 Oal 1069 (1073) : 63 Oal 76G. 
('81) 6 Oal 764 (768). (H taking of aooounts by 
Judge would occasion a waste of mblio time, 
Oourt can issue commission with neoessaiy 
instractions.) 

(’39) AIB 1939 Fat 636 (637). (Oommlssion 
issued for taking accounts from a guardian of 

(*^8)%^§ath W B 14 (16). {Heldt not necessary 
to issue a commission.) - 

(’87) AIB 1987 Nag 186 (186, 187) : I L B (1987) 

Nag 366. (Suit on pro-notei^Defendant putting 
in no defsnoe — • It is imposslbla to say whether 
it is necessary to examine the acooonte os not.) 
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detemdiiing iasaes.^ Thos, it is for the Court and not the Commissioner to decide as to 0. 26 B. 11 
the truth or falsity of the account books* or as to whether a certain contract was or was Motes &~7 
not authorized* Similarly, the duty of determining in whose possession the account 
books are cannot be delegated to the Commissioner * So also, it is not open to the 
Court to refer to the Commissioner the (jnestion as to whether the dealings between 
the parties consljitated in law, a mutual, open and current account between them.* 

Their Lordships of the Privy Council* have held that it is irregular to appoint a 
Commissioner to give findings on mixed questions of law and fact, such as, for instance, 
the nature of a contract. The Commissioner can determine only the extent, or the 
quantum and not the factum of liability.^ The function of the Commissioner is to place 
himself as an assistant to the Court so as to enable the Court to understand and 
appreciate the accounts and come to a decision.* 

A Commissioner has no power of review either under Section 151 or under 
Order 47 Buie 1.* 

The High Court of Bombay has held in the undermentioned case'* that a 
Commissioner appointed by a Judge on the original side of the High Court can decide 
questions of law arising while accounts are taken. 

4. DlBohedlenoe of order made by Gommissioner. — A Commissioner is an 
officer of the Court and the Court can issue an attachment to compel a party to obey 
his order.' 

6. Non-payment of Gomminioner'e fees.— The suit should not be dismissed 
for failure to deposit the Commissioner’s fee.' 

6. Appeal. — An order under this rule is not a decree and is not appealable' nor 
is the order one appealable under 0. 43 B. 1. The High Court of Calcutta has, however, 
held in the undermentioned oases* that an order giving directions to the Commissioner 
amounts to a decree and is appealable. See Notes to Section 2, sub-section (2). 

7. Form. — For the form of a commission to examine accounts, see Appendix H, 

Form No. 9. 


Note 3 

1. (’S6) AIB 1926 Lah 14S (146). 

Z. (’26) AIB 1026 Sind 266 (266). 

3. (’24) AIB 1924 Sind 9 (10) : 17 Sind L B 816. 
[Su also (’24) AIB 1924 Mad 406 (408, 409). 

(Povera and functiona of Official Beferee as 
compand to a commiaaiouec under this rule 
diaonaaed.)] 

4. (>86) AIB 1986 Lah 468 (460). 


8. (’88) AIB 1988 Bang 270 (270, 271). (AU that 
can be rafemd to the Conuniaaioner is an 



6. (’81) AIB 1981 P 0 186 (140) ; 68 Ind App 
178 : 68 All 190 (PO). 

7. (’26) AIB 1026 Oal 1069 (1072) : 62 Oal 766. 
(’29) AIB 1029 oal 418 (422). 

[Sea (’84) AIB 1084 Pat 86 (87, 88). (But if 
quMtIon of quantum invidves queation of 


liability Oommieaioner can determine both.)] 

8. (’07) 6 Cal L lour 106 (108). 

9. (’24) AIB 1924 Bom 281 (282) : 47 Bom 698. 
(But if he re-opena an inquiry, it must be on 
grounds analogous to those mentioned in 0. 47, 
Buie 1.) 

10. (’16) AIB 1916 Bom 181 (182) ; 41 Bom 719. 

Note 4 

1. (’78) 10 Bom H 0 B 0 0 4 (6). 

Note S 

1. (’81) 8 Mad 269 (269). 

Note 6 

1. (’14) AIB 1914 Bom 86 (88) : 88 Bom 892. 
[S«a also (’84) 8 Bom 287 (294.)] 

2. (’96) 28 Cal 406 (408). 

(’02) 29 Oal 768 (766, 768) (PB). 

(’04) 81 Oal 722 (724). (Stay also can be granted.) 
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R. 1 2. [S. 395.] (1) The Court shall furnish the Com- 
c««rtt.giv.o««b. missioner with such part of the proceedings 
mner neeeMary iutruc* and such iustructious as appear uecessaty, and 
***** the instructions shall distinctly specify whether 

the Commissioner is merely to transmit the proceedings which he 
may hold on the inquiry, or also to report his own opinion on the 
point referred for his examination. 


(2) The proceedings and report (if any) of the Commissioner 
_ , shall be evidence in the suit, but where the 

tob«e«yence.CourtiMy Court has reasou to be dissatisfied with them, 

direct further enquiry. inquiry 88 it shall 

think fit. 

[1877, Ss. 394, 395, 400; 1859, S. 181.] 


1. Scope of the Rule. I 3. Objection* to the Comnii«ioner’* report. 

2. “ Shell be evidence in the tuit." I 4. Power* and dutie* of the Appellate Court. 

Other Topics ( miscellaneous) 

Commissioaer’s report, application to vary. Bee Note 8. 

Evidentiary value of the Oomtnissioner’B report. See Note 2. 

Instructions to Commissioner. See Note 1. 


1. Scope of the Rule. — The Court is bound to furnish the Commissioner 
with the requisite proceedings and issue definite instructions as to what he should 
do. The Commissioner may, if necessary, apply for enlargement of time fixed for the 
return.^ 

The rule contemplates the appointment of only one Commissioner. But the 
appointment of more than one is only a mere irregularity.^ 

2. " Shall be evidence in the snit." — The report of the Commissioner 
together with the evidence, if any, taken by the Commissioner is evidence in the suit^ 
unless the Court is dissatisfied with it and directs a further enquiry. But the report has 
not the effect of a decision in the case.* 

The Court is not bound to take any other evidence than that furnished by the 
report, where it sees no reason to doubt its correctness.* 


8. Objcotionc to the Commissioner’s report. — A party is entitled to file 
objections to the report of the Commissioner and the Court is bound to give him a 
reasonable opportunity to produce evidence in support of bis objections.* But where 


Ordwr 26 Rub 12 — Note 1 

1. (’92) 1802 Bom B 7 818 (818). 

2. (’70) 1870 Pun Be No. 40. 

Note 2 

1. (’71) 8 N W F H 0 B 217 (288). 
(’82) 1882. Pan Be 161, page 486. 

[See (’78) 8 Bom 161 (170).] 

2. (’01) 6 dal W N 692 (707). 

3. (’70) 1870 Pun Be No. 40. 


[See however (’82)AiB 1982 AH 128 (180) : 68 
All 64. (Then is nothing in 0. 26 to pnvent 
■ a Oourt from aobeptingevidenoe on a dMataU* 
point, though Oommusionei is appointed to 
mspect aobonht*.)^ ^ 

1. (’29) AIB 1020 Lah 782 (788). 

(’84) Am 1984 Pat 86 (88). (The Contt mut 
conddei the objection* and come to an indepen- 
dent oonclueion.) 
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the referenee to a Oommiasioner has been made by consent, the parties are bound by 
it and cannot go behind the consent so given.* 

Objections to the report must be taken in the trial Court and cannot be raised 
ior the first time in appeal.* 

i. PoveP8,and duties of the Appellate Oonvt. — While the Commissioner’s 
report which had been afSrmed by the trial Court should have great weight given to 
it and should not be capriciously deviated from, it is not absolutely binding on the 
Appellate Court.^ The Appellate Court is entitled, therefore, whenever necessary, to 
scrutinize the report and make such further enquiries into the matter as it may deem 
fproper.* 


COMMISSIOKS TO IlIAEE PABTITIOKS 


■ R. 1 3. [S. 396. ] Where a preliminary decree for partition 

^nnimiiiiiiii to ■..!,> passod, the Court may, in any case not 

partition of immoveable providod for by soction 54, issue a commission 
property. such porson as it thinks fit to make the 

partition or separation according to the rights as declared in such 
decree. 


[1877, S. 396.] 

Synopsis 

le Legblative cbangete I 3. ‘*Suc1i person as it thinks fit.** 

2. Scope of the Rule. I 4. Appeal* 


Is Legislative ohan^eSs — The word **person'’ has been substituted for the 
word “persons" which occurred in the old Section in order to negative the view that 
had been held under the old Code that the Court could not appoint a single 
Commissioner.^ 


2. Scope of the Rule# — As has been seen in Note 9 to Buie 10, the Court has 


(’32) AIR 1023 Mad 219 (220) : 45 Mad 79. 

(’14) AIR 1914 Lah 839 (341). (Commifisioner 
may be examined to substantiate objections.) 
Report of Commissioner for taking accounts-^ 
Objections to the report^Limitation— Practice in 
High Courts^Motion to vary report should be 
. made within twenty days of the filing of the report: 
(’89) 13 Bom 868 (869, 370). (But if the Court 
allows further time then within further time so 
allowed.) 

(’97) 24 Cal 437 (439). (Notice should be accom. 
panied with grounds of objections.) 

(’85)9 Bom 250 (252). (Court has discretion to 
extend time for making such motion.) 

(’75) 1 Bom 158 (161). (Objections to the report 
must be decided on the same evidence as was 
before the Commissioner.) 

2. (’74) 1 Ind App 846 (862) (PC). . 

('14) AIR 1914 Uh 889 (841). 

3 ^^*74) 2 Ind App 84 (87) (PC). 
v(’20) AIR 1920 Low Bur 81 (84). 


(1863) 1 Mad U 0 R 418 (419). 

(•69) 11 Suth W R 8 (3). 

(•15) AIR 1915 Lah 144 (145). (Cannot be raised 
in second appeal.) 

Note 4 

1. (•70)6 Mad HOR 36 (37). (1 Mad HCR 1 and 
1 Mad H C R 418 dissented from as being bad 
law.) 

2. (’01) 5 Cal W N 692 (701, 706. 707). 

(’27) AIR 1927 Lah 736 (737). (Decree based on 
incomplete report set aside.) 

(’69) 6 Bom H C R A C 149 (151). 

[But see (’98) 8 MadLJoUr 133(134). (Proceeds 
according to Rule 292 of the Rules of Practice 
on the Original Side.)] 

Order 26 Rule 13 — Note 1 
1. (’07) 29 All 235 (238). 

(•04) 6 Bom L R 586 (587). 

(’93) 1898 Pun Re No. 124, page 481. 

[But see (’81) 7 Cal 318 (320).] 
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Notes 8-i 


0.26 R. IS 


3CPC. 160. 
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a disoretion in the matter of issuing a commission. It is not, under this rule, bound ta 
appoint a Commissioner in every case.^ 

The essential difference between an arbitrator and a Commissioner appointed 
under this rule is that the latter merely submits his report for the approval of the 
Court, whereas the former has a final authority to settle all matters of difference 
between the parties. Further, the former is selected by the parties ^and therefore his 
decision cannot be questioned except on the limited grounds specified in Schedule II, 
whereas the latter is selected by the Court and the parties are therefore at liberty to 
challenge his report.^ 

An application for the appointment of a Commissioner is not governed by any 
rules of limitation.^ 

Where an order dismissing the suit for default is passed after a preliminary 
decree for partition, the order though illegal cannot be ignored unless expressly set 
aside or revoked. Nor does an order under this rule appointing a Commissioner to make 
a partition amount to an order setting aside the dismissal of the suit for default.^ 

By Section 12 of the Bengal Estates Partition Act (V of 1897), a Civil Court 
passing a decree for an undivided share of an estate governed by this Act may cause 
the same to be executed as prescribed by this rule. 

8. ‘^Suoh person as it thinks fit.*’ — The choice of the Commissioner lies 
with the Court. But a relation of one of the parties or their pleaders should not be 
appointed except with the consent of the other party.^ 

Appeal. — An order issuing a commission under this rule is not appealable 
under 0.43 B. 1. Nor is the order one passed in execution within the meaning of S. 47.^ 


R. 1 4. [S- 396.] ( 1 ) The Commissioner shall, after such 
Procedure of Com- iuquiry as may be necessary, divide the property 
into as many shares as may be directed by the 
order under which the commission was issued, and shall allot such 
shares to the parties, and may, if authorized thereto by the said 
order, award sums to be paid for the purpose of equalizing the 
value of the shares. 

( 2 ) The Commissioner shall then prepare and sign a report 
or the Commissioners (where the commission was issued to more 
than one person and they cannot agree) shall prepare and sign 


Note 2 

1. ('09) 4 Ind Ou 1181 (1132) : 81 Mad 610. 

2. (’14) MB 1914 Ondh M8 (184). 

(’27) AIB 1927 Pat 186 (1B7). 

(’89) AIB 1989 F.t 626 (627) : 18 Pat 198. 

3. (’06) 28 Mad 137 (129). 

4 . (’86) AIB 1986 Lah 876 (876). 

MitoS 

1. (’17) AIB 1917 All 148 (149). 


Not. 4 

1. (’19) AIB 1919 Mad 42 (48). 

(’16) AIB 1916 Mad 809 (810), (Application for 
oommiMlon 1. only a itep-in-aia In unit and 1. 
not bamd by any limitation.) 

(’07) 17 Mad L Jonc 144 (144). 

(’98) 30 All 811 (818, 814). 

(’97) 24 Oal 726 (788, 788) (PB). 
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separate reports appointing the share of each party and distin- 0.20 B,li 
guishing each share (if so directed by the said order) by metes and 
bounds.® Such report or reports shall be annexed to the commission 
and transmitted to the Court; and the Court, after hearing any 
objections whiph the parties may make to the report or reports, 
shall^ confirm’, vary or set aside® the same. 

( 3 ) Where the Court confirms or varies the report or reports 
it shall pass a decree in accordance with the same as confirmed or 
varied; but where the Court sets aside the report or reports it shall 
either issue a new commission or make such other order as it shall 
think fit. 

[1877, S. 396 (2) and (3).] 

Local Amendment 

PATNA 

Substitute the following for sub-rules (2) and (3) : 

‘*(2) The Commissioner shall then prepare and sign a report or the Commissioners 
(where the commission was i^ued to more than one person and they cannot agree) 
shall prepare and sign separate reports appointing the share of each party and 
distinguishing each share (if necessary) by metes and bounds. The Commissioner or 
Commissioners shall append to the report, or where there is more than one, to each 
report, a schedule showing the plots and areas allotted to each party and also, unless 
otherwise directed by the Court, a map showing in different colours, the plots or 
portions of plots allotted to each party. In the event of a plot being sub-divided, the 
area of each sub-plot shall be given in the schedule and also measurements showing 
how the plot is to be divided. Such report or reports with the schedule and the map, if 
any, shall be annexed to the commission and transmitted to the Court ; and the Court, 
after hearing any objections which the parties may make to the report or reports shall 
confirm, vary or set aside the same. 

(3) Where the Court confirms or varies the report or reports it shall pass a 
decree in accordance with the same as confirmed or varied and, when drawing up the 
final decree shall incorporate in the decree the schedule, and the map, if any, mentioned 
in sub- rule (2) above, as confirmed or varied by the Court. The whole, report or reports 
of the Commissioner or Commissioners shall not ordinarily be entered in the decree. 

When the Court sets aside the report or reports it shall either issue a new commission 
or make such other order as it shall think fit.” 



1. Legislative changes. 

2. Mode of effecting partition. 

3. Partition of revenue-paying immovable 

property. 

4. Partition 9 f joint family dwelling- 
' bouse. 

1^* Allotment of shares. 


6. Objections to Commissioner’s report. 

7. Resbtance to Commissioner. 

8. Issue of a new commission. 

9. Decree. 

10. Final decree to be engrossed on stamp 
paper. 

11. Preliminary decree in a partition suit — 
Appeal. 



0.seH.ii 
Hotes I'l 
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Other Topica (misoeUaneous) 

Appeal. See Note 9. Metee and bounds. See Note 5. 

**Oonflrm, vary or set aside." See Notes 4 and 6. Partition Act, IV of 1898. See Note 4, 

!• Le^islatin nhangau. — In 8ub>rule (1), the words "after such enquiry as 
may be neoessary" have been substituted for "ascertain and inspect the property and 
shaU". 

ff 

Sub-rule (3) is almost new. 

In sub-rule (2), the words 'or the Commissioners .... shall prepare and sign 
separate reports’* have been newly added and the words "shall confirm, vary or set 
aside the same" have been substituted for the words "shall either quash the same." 
The object of the latter amendment was to negative the view taken in Janhi v. Oouri^ 
(1906) I. L. B. 28 Allahabad 75, that the Court had no power to vary the report. 

2s Mode of effeotin^ partitions — It is not contemplated by the rule that the 
Commissioner should propose a number of schemes and ask the Court to choose any 
one of them;^ only the shares as ascertained by the decree have to be worked out by 
him. But the Court may, in the case of a joint Hindu family with the consent of all 
the coparceners, order that any part of the property should remain joint.^ Where a 
partition cannot be made without destroying the intrinsic value of the property,’ or 
where it would be inconvenient to disturb the exclusive possession of one co-sharer,^ 
the Court may also award a money compensation instead of dividing the properties* 

« 8. Partition of reyenne-paylng ImmoYable property. — A partition of 

revenue.paying land which has the effect of breaking up the joint liability of the 
sharers for revenue cannot be effected by the Civil Court^ : see Section 54 ante. 
Therefore, when a revenue^yaying estate has to be partitioned into several revenue- 
paying estates, such partition can be done only by the Collector because the revenue is 
affected.’ But whore no allotment of separate revenue is asked for, the Civil Court is 
competent to allot the shares leaving the whole estate liable for the whole revenue? 
The reason is that the jurisdiction of the Civil Court is excluded only on questions 
affecting the right of the Government to assess and collect in its own way the public 
revenue.* 

is Partition of joint family dwelling-honBe. — In the case of partition of 
non-revenue-paying immovable property such as a joint family dwelling-house, the 
Court can actually fix the particular area, rooms or part of the house to be allotted to 
the respective sharers.^ 

For cases under the Partition Act, IV of 1893, see the undermentioned oases’ 


Order 26 Rule 14 — Note 2 

1. (’04) 6 Bom LB 686 (687). 

2. (’78) S Oal 614 (616). 

3. (’84) 10 Oal 676 (676). 

(’81) 8 Oal L Bep 369 (260). (Oompenution 
allowed to co>Bharet enhancing valueof portion.) 

4. (’76) 26 Bath W B 88$ (843). 

(’ll) 11 Ind Oae 870 (871) (Oal). 

, Not* S 

1. (’82) 8 Oal 649 (661). 

(*82)8 081687(646). 

(’74) 33 Bath W B 11 (11). 


(’74) 33 Bath W B 838 (888). 

(’76) 1876 Pun Be No. 14, page 19. 

2. (’89) 16 Oal 208 (305). 

(’78) 3 Oal L Bep 184 (186). 

3. (’97) 24 Oal 735 (784, 786, 746) (7B). . 

(’81) 7 Oal 168 (166). 

(’88) 16 Oal 198 (301). 

4. (’88) 16 Oal 198 (300). 

Note 4 

1. (’06) 38 All 76 (76). 

2. (’08) 83 Bom 108 (105). (Power to wHi) - 
(’01) 24 Mad<680 (641). (Power to toll tutoe' 

Section 3.) 
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and for oases regarding valuation of suits, see the decisions cited below.^ 

5. Allotment of Bhaves# — The duty of the Commissioner is not to give 
possession but to allot the shares and prepare a report fixing the shares and distinguish- 
ing the same by metes and bounds, if so ordered.^ The Court after considering the 
rights and objections of the different parties should make the final allotment.^ A casting 
of lota for an equitable distribution of shares is not opposed to the rule and can be 
resorted to by the Courts.^ 

An order of the Court approving the allotment and division made by a 
Commissioner has been held to be binding on the parties, even though a fresh decree is 
not passed in accordance with the report.^ 

6. Objeotions to CommiBsioner’s report. — Objections to the report can be 
filed within the period fixed by the Court.^ When they are not so filed in the trial 
Court they cannot be raised for the first time in appeal.^ But the High Court has 
power to see whether the Commissioner has exceeded his jurisdiction or acted within 
the scope of his warrant of commission.^ 

The provision in this rule requiring the Court to *hear' the objeotions to the 
report of the Commissioner implies that evidence can be let in to support the objections.^ 

7. ReslBianoe to Commissioner. — As already seen in Note 4 to Buie 11, 
Commissioners are olfficers of the Court and a process of attachment can be issued by 
the Court to enforce the orders of the Commissioner. But the Court is not justified 
in dismissing the suit when the Commissioner is resisted in executing his warrant of 
commission.^ 

8. Issue of a new oommission. — Ordinarily a second commission ought not 
to be issued on the mere objection of a party But where the report is unsatisfactory,^ 
or the Commissioner has so misconceived his duties as to render his report useless, a 
second oommission may be issued in which case, however, the old report should be 


(1900) 5 Gal W N 128 (180). (Power to sell under 
S. 2 — Preliminary decree on report of the com- 
missioner is no bar to proceedings under S. 2.) 
('08) 30 All 824 (828) (F B). (Section 4 applies to 
Mabomedans.) 

('99) 28 Bom 77 (79). (Applicability of S. 4.) 

('99) 21 All 409 (411). (Applicability of S. 10.) 

3. ('06) 8 Oal L Jour 267 (259). (For purposes of 
S. 110, 0. P. 0., value of the subject-matter of 
the suit is the value of the whole estate which 
it is sought to partition.) 

('86) 8 Mad 286 (286). (Value of whole property 
determines jurisdiction.) 

('90) 12 All 606 (609). (Value of share determines 
jurisdiction.) 

('84) 8 Bom 81 (84). (Do.) 

('90) 18 Mad 25 (27). (Case of oo-owners— Specific 
share claimed determines jurisdiction.) 

Note 5 

1. ('98) 20 All 811 (818). 

('84) AIR 1984 Pat 82 (88). (He has no power to 
decide the shares of the . parties, which is the 
duty of the Court.) 

ISu also ('97) 19 All 194(195). (Wall cannot be 


ordered to be built by amin to separate shares.)] 

2. ('08) 8 Cal L Jour 521 (528). (In this case it 
was held that the defendants had not sufficient 
reason for insisting on drawing of lots.) 

3. ('15) AIR 1915 Mad 1171 (1172). 

4 . ('18) 20 Ind Cas 908 (910) (Mad). 

Note 6 

1 . ('19) AIR 1919 All 408 (408). 

('89) 18 Bom 868 (870). (Practice on the Original 
Side.) 

2 . ('20) AIR 1920 Low Bur 81 (84). 

(’81) 7 Cal 818 (321). 

3. (’29) AIR 1929 Mad 492 (492). 

4 . (’85) AIR 1935 Lah 501 (602). (Commissioner 
should be examined first <— If there is ground 
for further inquiry, parties should be allowed to 
produce evidence.) 

Note? 

1 . (’10) 5 Ind Cas 872 (878) : 82 All 819. 

Note 8 

1 . (’22) AIR 1922 Mad 219 (220) : 45 Mad 79. 

2 . (’26) AIR 1926 Pat 159 (160). 


0.26 B.li 
Motes M 



2560 


EXPENSES OF COMMISSION 


0.2eR.li 


0.26 B.15 


Boperseded.’ A second Commissioner so appointed can rectify the mistakes of the first 
Commissioner.* 

9. Deopee. — The proceedings contemplated by the rule are proceedings in the 
suit and not in execution^ and the Court is bound to pass a final decree after perusing 
the report.* The High Court of Madras* has held that the Court oam‘ppss a final decree 
suo motv, ^thout an application by the party, the reason being that the suit must be 
considered pending until a final decree is passed. Though the final decree is appealable, 
no appeal lies against an order of the Court confirming or varying the report.* 

10. Final deoree to be enjpossed on stamp paper. — A final decree for 
partition passed in accordance with the report of the Commissioner must be stamped 
as an instrument of partition within the meaning of Section 2, clause (15) of the Indian 
Stamp Act (II of 1899).* 

11. Preliminary deoree In a partition suit — Appeal.— Under Section 396, 
clause (l) of the old Code corresponding to Buie 13 of this Order, it was provided that 
the Court can issue a commission "after ascertaining the several parties interested 
. . . and their several rights. . . .” There was a conflict of opinions as to whether such 
an ascertainment amounted to a deoree. It was held by the High Courts of Calcutta* 
and Madras* that it did amount to a decree while the Chief Court of the Punjab’ 
held that it did not. The conflict has now been set at rest by the Legislature by using 
the words preliminary decree in Buie 13 to avoid any possible doubt in the matter. 


General provisions 

R. 1 5. [3* 397.] Before issuing auy commission under this 
Order, the Court may order such sum (if any) 
thinks reasonable for the expenses of the 
commission to be, within a time to be fixed, 
paid into Court by the party at whose instance or for whose benefit 
the commission is issued. 


[1877, S. 397; 1859, S. 182.] 


3. (’S8) AIR 1922 Mad 219 (220) : 45 Mad 79. 

4. (’31) AIR 1981 Oal 170 (170). 

Notes 

1. (’86) 12 Oal 276 (277). 

(’06) 1906 Pun Re No. 47, page 168. 

(>90) 22 Cal 426 (482). 

2. (’98) 1898 All W N 99 (99). 

(*06) 1906 Pun Be No. 28, page 99. (Decree ’ 
Effect«~lB in fovoni of eaolt share-holder,) 

3. (’08) 18 Mad L Jour 28 (24). 

(’10) 8 Ind Oas 898 (898) (Mad). 

4. (’26) AIR 1926 Oudh 190(106). 


Note 10 

1. (’05) 29 Bom 866 (868). 

(’06) 82 Oal 488 (491). 

Note 11 

1. (’86) 12 Oal 209 (212), 

(’86) 12 Oal 278. (976). 

(’99) 19 0aL468 (467) (F B). 

[8m also (’86) 12 Cal 976 (978). (In thb ease 
there was no declaration as to the rights and 
hence it Was held that no appeal lay.)T 

2. (’95) 18 Mad 78 (87). 

3. (’06) 1806 Pun Be No. 87. p. 100. . ^ 

(’08) 1808 Pun Be No. 194, p. 481. ■ 

[But aeo (*09) 1009 Pun Be No. 40. ^ OlOt] . 
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Local Amendment 


MADRAS 

Be-number the existing Buie 16 as Buie 16 (1) and insert the following as sub- 
rule (2) : 

*‘(2) Before executing and returning any commission issued by foreign Courts 
under the provisions of Section 78, the Court or the Commissioner required to execute 
the commission may levy such fee as the High Court may from time to time prescribe 
in this behalf in addition to the fees prescribed for the issue of summons to witnesses 
and for expenses of such witnesses under Buie 2 of Order 16.’* 



1. Expentet of committion. 

2. Reduction of Commiisioner’s billi when justified. 

1. Expensea of oommisslont — The rule provides that the Court may, if it 
thinks fit, order the party requiring the commission to deposit the necessary expenses 
therefor.^ The rule is not exhaustive and does not prevent the Court from imposing any 
terms that it chooses as a condition precedent to the issuing of a commission.^ Nor 
does an omission on the part of the Court to require the deposit of the expenses 
prevent the Commissioner from recovering his remuneration from the parfcy at whose 
instance be was engaged.^ 

The object of requiring the expenses to be deposited beforehand is, that the 
Commissioner who is an officer of Court ought not to be driven to a separate suit or 
execution to get his fees.^ As to whether an order directing the deposit of foes to the 
Commissioner is capable of execution, the High Court of Madras*^ has held that it is 
not capable of execution. The decisions of the High Courts of Calcutta® and Lahore^ 
are conflicting. An order directing one of the parties to pay a certain sum to the 
Commissioner cannot bo made a part of the decree, the reason being that the Commis- 
sioner is not a party to the suit,® 

But failure to deposit the required fees can afford no ground for rejecting the 
report® or for dismissing the suit.^® 


Order 26 Rule 13 ~ Note 1 


1. (’27) AIR 1927 Cal 907 (908). 

(’24) AIR 1924 Bom 90 (92). 

(’86) AIR 1986 Pat 38 (84). 

[Sea also (’88) AIR 1988 Rang 254 (256). 

(’86) 63 Gal L Jour 563(566).(Commis8ioner’6 fees 
-—Determination —Matters to bo considered by 
Court — Commissioner doing work but dying 
without submitting report — Application by 
widow for fees— Order by Court calling on 
party to deposit amount — Order set aside in 
peculiar circumstances of case.)] 

[dee however ('80) 5 Oal 866 (867). (In case of 
pardanashin lady, Court will not direct payment 
by her.)] 


2. (’27) AIR 1927 Cal 907 (907). 

3. (’82) 4 Mad 899 (401). 

(1865) fiourke 24. (But the Commissioner has 
no lien.) 

(’28) AIR 1928 Cal 486 (487, 488). (But a Com. 
missioner ought not to take a mortgage from 
the party for his fees.) 

A. Cll) 9 Ind Oas 818 (814) (Cal). 


(’86) 68 Cal L Jour 568 (565). 

5. (1900) 10 Mad L Jour 241 (242). 

(’96) 6 Mad L Jour 124 (124, 125). 

6. (*25) AIR 1925 Cal 57 (58) : 52 Cal 269. (Can 
be executed.) 

[See (’06) 10 Gal W N 284 (236). (Case under 
the old Code.) 

( ’18) 21 Ind Cas 191 (191) (Cal). (Cannot be exe- 
cuted.)] 

7. (’26) AIR 1926 Lah 62 (62). (Order cannot be 
executed.) 

(’84) AIR 1984 Lah 46 (46). (Order can be exe- 
cuted— Following AIR 1925 Cal 57.) 

8. (’88) AIR 1988 Bang 254 (256). 

9. (’90) 17 Cas 281 (284). 

10. (’81) 8 Mad 259 (259). 

[See (’90) 13 Mad 510 (511). (Suit dismissed 
for plaintiff’s failure to deposit fees— No issues 
framed in the suit— No time prescribed for 
pa>ment of fees — Plaintiff again suing defen. 
dant on the same cause of action — Held, suit 
was not barred by res judicata,)] 


0.26 B. IS 
Mote 1 
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0.86 Bil6 
Note 8 


0.86 S.16 


0.86 B.17 


8. Redaction of Oommiseionev’s blUi when Jnstified. — The redaoMon or 
diaallowanoe of a Oommissioner’s bill is a matter for the trial Goort.^ The Court 'milt 
not be justified in re-opening or reducing the fees fixed in the presence of the parties 
and paid into Gourt.^ See also the undermentioned cases.* 


R. 16. [S. 399.] Any Commissioner appointed uiider this> 
Power* of Order may, unless otherwise directed by the 

order of appointment, — 

(a) examine the parties themselves and any witness 
whom they or any of them may produce, and any 
other person whom the Commissioner thinks proper 
to call upon to give evidence in the matter referred 
to him; 

(h) call for and examine documents and other things 
relevant to the subject of inquiry ; 

at any reasonable time enter upon or into any land or 
* building mentioned in the order. 

Synopsis 

1. Power* of CommUoieiier. 

2. Review. See Note 8 to Rule 11. 

1. Powers of Gommissloner. — The provisions of 0. 26 B. 16 are permissive 
in the sense that they vest a discretion in the Commissioner to examine or not to 
examine a witness.' See Bote 3 to Bole 10, mpra. 

8. Review. — See Note 3 to Bole 11, mpra. 


R. 1 7. [S- 399.] (1) The provisions of this Code relating: 

to the summoning, attendance and examination 

Aftt0llQAIlC0 And CZABIl* ^ *01 

nation of whneMw* before of witncssos and to the remuneration of, and- 
Coinnii**ion*r. penalties to be imposed upon, witnesses, stall 


Note 2 

1. (19) AIR 1919 Gal 889 (889). 

(’84) AIR 1984 Pat 816 (818). (It is not right to 
extend any indulgonoe to inefficient commla* 
eionere whether they are pleadere or profeesional 
earveyore -r For worthless or nominal work by 
Oommissioner no remuneration can.he allowed.) 
Z. (’90) AIR 1990 Pat 666 (668).*^ 

(’88) AIR 1988 Pat 681 (688). 

3. (’86)40CalWN998(999)* (Commissionerdoing 
work inaccurately— No dpdhsg of incompetence, 


negligence or improper motive — Fees h$ld can- 
not be disallowed.) 

(•87) AIR 1987 kt 614 (614). (Pleader of 
standing and experience appointed Oommissioner 
—Commissioner’s fees not mentioned— ^vious 
direction by District Judge not to allow more 
than Bs. 6 per day to Commissioners in ordinary 
cases — EM there was no implied contract to 
work on Bs. 6.) 

Order 26 Rnle 16 — Nbla t 
!• (’88) AIR 1988 All 916 (916). . 
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apply to persons required to give evidence or to produce documents 
under this order whether the commission in execution of which 
they are so required has been issued by a Court situate within or 
by a Court situate beyond the limits of British India, and for the 
purposes of this* rule the Commissioner shall be deemed to be a Civil 
Court. 

(2) A. Commissioner may apply to any Court (not being a 
High Court) within the local limits of whose jurisdiction a witness 
resides for the issue of any process which he may find it necessary 
to issue to or against such witness, and such Court may, in its 
discretion, issue such process as it considers reasonable and proper. 

[ 1877 , 8 . 399 .] 

Synopsis 

1. Scope of the Rule. | 2. Sub-rule (2). 

!• Soope of the Rule. — Under this rule the Commissioner is given the powers 
of Court in regard to the summoning and procuring the attendance of witnesses. The 
reason is that the Commissioner is a delegate of the Court acting under its authority.* 
Although under 0. 26 R. 16 it is in the discretion of the Commissioner to examine or 
not to examine a witnessi yet, once the Commissioner has decided to examine a witness, 
the mandatory provisions of this rule come into play and those provisions in their turn 
attract the provisions of Order 18 of the Code and Section 138 of the Evidence Act. 
Hence, the parties must be afforded an opportunity of examining, cross-examining and 
re-examining the witnesses and it is not open to the Commissioner to examine the 
witnesses in the absence of the parties without giving them sufficient notice of the 
time and place when he proposes to examine the witnesses.* 

2. Sub^rule (2). — Sub-rule (2) is new. In the absence of a similar provision 
under the old Code it was held that if a witness residing outside jurisdiction refused to 
appear before the Commissioner pursuant to his notice, the only course left to the 
Commissioner was to return the warrant of commission.^ Such a contingency has now 
been obviated. 


R. 1 a [s. 400.] (1) Where a commission is issued under 
Parlies to appear be- this Order, the Court shall direct that the 
f or. CommiMionw. parties to the suit shall appear before the 

Commissioner in person or by their agents or pleaders. 

(2) Where all or any of the parties do not so appear, the 
Commissioner may proceed in their absence. 

[1877, Ss. 394, 395, 400 ; 185 9, S. 181.] 

Ordor 26 Rul. 17 - Note 1 2 - (’«) AIR 1988 All 216^216, 217). 

1. (’98) AIB 1928 Ottdh 119 (120). I, ('ge) 28 Cal 404 (405)? * 


0.26 R. IT 
Notes l-S 


0.26 R. IS 



0.26 S.18 
SoteBl-^ 


0.88 R. 19 


9664 COMMISSIONS AT THE INSTANCE OF FOBEIGN TBldUNALS 

Local imendments 

ALLAHABAD 

In clause (1) after the words ‘‘agents or pleaders” eubetitute a comma for the 
full stop, and add the following words: 

“and shall direct the party applying for the examination of the witness, or ia 
its discretion any other party to the suit, to supply the Commissioned with a copy of 
the pleadings and issues.” 

OUOH 

In sub-rule (1), after the words “agents or pleaders" substitute a comma for 
the full stop, and add the following words : 

“and shall direct the party applying for the examination of the witness, or in 
its discretion any other party to the suit, to supply the Commissioner with a copy of 
the pleadings and issues." 

RANGOON 

The following shall be substituted for sub-rule (1) : 

“(1) When a commission is issued under this order, the parties to the suit shall 
appear before the Commissioner in person or by their agents or pleaders, unless 
otherwise directed by the Court, within fifteen days." 



1. Partiet to appear, | 2. Form. See Appendix H, Form No. 7. 

!• Parties to appear. — Under this rule it is obligatory on the part of the 
Court to order the parties to appear before the Commissioner either in person or by 
their recognized agents or pleaders. Where a party fails to appear in pursuance of the 
order of Court, the Court can proceed under 0. 17 R. 2.^ 

2. Form. — See Appendix H, Form. No 7. 


^Convmissions issiied at the instance of foreign tribunals. 

Cates in which High R. 1 0, [ Ncw. ] (1) If a High Court 

Court may ittue commit- 

tion to examine witness, tS SatlSjiea — “ 

(a) that a foreign Court situated in a foreign country wishes 

to obtain the evidence of a witness in any proceeding 
before it, 

(b ) that the proceeding is of a civil ncUure, and 

(c) that the witness is residing within the limits of the 

High Court's appelate jwisdiction, 
it may, svd>jeet to the provisions of rule SO, issue a commission foir 
the examination of such witness. 

Ordnr 28 Ral, 18 — N,t, 1 • 

' i. (-71) 16 Both W B P 0 28 (98) (PO). 

, (1869) 1869 SttthWBSp. No. 1(2), 
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(2) Evidence may he given of the moMers specified in clauses 0.86 S.lt 
(<^)f 0>) (o) of sub-rvde (1) — 

(a) hy a certificate signed by the considar officer of the 

Jfyreign country of the highest rank in India and 
' ' transmitted to the High Court through the \Central 

Governm&nfl, or 

(b) by a letter of request issued by the foreign Court and 

transmitted to the High Court through the ^Central 
Government], or 

(c) by a letter of request issued by the foreign Court and 

produced before the High Court by a party to the 
proceeding. 

a. Buies 19 to 22 and the heading were inserted by the Code of Civil Procedure (Amendment) 

Act, 1932 (X of 1982), Section 8. 

b. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for 
“Governor-General in Council.** 


Application for R. 20. [New.] The High Court may issue 0.26 R.20 

•cemiBiMion. ^ commission under rule 19 — 

(a) upon application by a party to the proceeding before the 

foreign Court, or 

(b) upon an application by a law officer of the •[PmwaaZ 
^ Government] acting under instructions from the '"[Pro- 
vincial Government ]. 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1987, for 
“Local Government.** 


R. 2 1 . [New. ] A commission under rule 19 may be issued 0.26 R.21 
To w]K>m commi*. to any Court within the local limits of whose juris- 
don mv bo imod. dictioH the witness resides, or, where '[****] the 
witness resides within the local limits of \the ordinary original civil 
jurisdiction of the High Court], to any person whom the Court thinks 
fit to execute the commission. 

a. Tlie words *'The High Court is established under the Indian High Courts Act, 1861, or the 
Government of India Act, 1915, and'* repealed by the Government of India (Adaptation of Indian 
Laws) Order, 1987. 

b. Substituted by ibid for “its ordinary original civil Jurisdiction." 



2556 


COMUIBSIONS AT TEE INSTANCE OF FOREION TBIBUNALS 


0.26B.S2 


0.26AR.1 

(MmItm) 


0.26AR.2 

(llMiru) 

0.2eAR.3 

(Madru) 


0.26 R. 19 
(Rkngoen) 


0.26 R.20 
(Rangnon) 


0.26 R.21 
(RangoAn) 


0.26R.22 

(RangoAn) 


R. 22 . [New.] The provisions of rules 6, 15, 16, 17 and 
18 of this Order in so far as they are apfiieable 
^PP^y execution and return of 

tofw^CAHrt*^*"** commissions, and when any such commis- 
sion has leen duly executed it shall le returned, 
together with the evidence taken under it, to the High Court, which 
shall forward it to the '[Central Government], along with the letter of 
request for transmission to the foreign Court. 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1987, for “the 
Governor-General in Council.** 


MADRAS 


Local Amendments 


Insert the foUovring as Order 26 A (new) : 


“ORDER XXVI A 


Rule 1. The Court may in any suit issue a commission to such persons as it 
thinks fit to translate accounts and other documents which are not in the language of 
the Court. 

" Rule 2. The report of the Commissioner shall be evidence in the suit and shall 
form part of the record. 

Rule 3. Before issuing any commission under this Order, the Court may order 
such sum (if any) as it thinks reasonable for the expense of the commission to be, 
within a time to be fixed, paid into Court by the party at whose instance or for whose 
benefit the commission is issued.” 

RANGOON 

The following shall be added as Rules 19 to 30. (This is added before the 
amendments of Rules 19 to 22 by the Indian Legislature in 1932) : 

“ Fees to commissioners for local investigation, and commissioners of partition, 
or. to take accounts or for examination of witnesses. 

19. Civil Courts in issuing commissions will be guided by the provisions of 

Expense, oi commissions. provittOM of Rule 23, will exercise 

their own judgment in fixing e reasonable sum for the 
expenses of the commission. ' 

20. Under Government of India Resolution in the Home Department (Judidalt 

T . 1 ' * 1 ffi fieted 21st July, 1875), Judicial OfficeiB are 

tedfom'aewp^iea ' prohibited from accepting any remuneration for executing 
commissions issued by Courts of other provinces. 

21. It is to be understood that no part of the fee sent for the execution of a 
commission is to be accepted, either personally of on behalf of Government. The 
execution of a commission is an official act which judicial officers are bound to perform 
when called upon and is not work undertaken for a private body. 

22. In all cases the unexpended balance, which remains after all changes have 

of been deducted, should be returned to the Court issuing the 

balance of expensM. twnnmlMrirtn. 
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> Fees to oommissionets of ^3. The following fees are to be allowed, to commissioners 
partitionortotakeaocoants of partition or to take accounts, or for the examination of 
or to examine witnesses. .fitnesses, namely : 

Commissioner's fees for every effective meeting shall not exceed three gold 
mohura for the first two hours, and one gold mohur for each succeeding hour. 

Fees to commissioners for administering an oath or solemn affirmation to a 
declarant of an affidavit. 

24. When under the orders of a Court in the Town of Rangoon, or of a District 
Court, an oath or solemn affirmation is administered to a declarant of an affidavit, at 
his request elsewhere than at the Court, a fee of Rs. 16 shall be paid by the said 
declarant : 

Provided that — 

(a) the administration of the oath or of solemn affirmation elsewhere than in 
Court shall be authorised by the Court by order in writing ; 

(b) if more than one affidavit is taken at the same time and place, the fee shall 
be Rs. 8 for each affidavit after the first ; 

( c) in no case shall the fees for taking any number of affidavits at the same 
time and place exceed Rs. 80 ; 

( d) in pauper suits and appeals, when the affidavit of a pauper is taken, no fee 
shall be charged. 

25. Affidavits taken under Rule 24 shall be taken out of Court hours. The fees 
shall be retained by the Commissioner for administering the oath or solemn affirmation. 

No fee for ■■ Jmini . t.ratinT. 26. No foo shall be charged for the administration of to 
of oath under the order of a oath under the order of any Court other than those specified 

in Rule 24. 

Commissions issued at the instance of Foreign Tribunals. 

27. (1) If a High Court is satisfied — 

( a) that a foreign Court situated in a foreign country wishes to obtain the 
evidence of a witness in any proceeding before it ; 

(b) that the proceeding is of a civil nature ; and 

( c) that the witness is residing within the limits of the Iligh Court’s appellate 
jurisdiction, it may, subject to the provisions of Rule 28, issue a commission for the 
examination of such witness. 

(2) Evidence may be given of the matters specified in clauses (a), (b) and (c) of 
sub-rule (1) — 

(a) hy a certificate signed by the consular officer of the foreign country of the 
highest rank in India and transmitted to the High Court through the Governor-General 
in Council ; or 

fb^y a letter of aequest issued by the foreign Court and transmitted to the 
High Court through the Governor-General in Council ; or 

(c)hy Sk letter of request issued by the foreign Court and produced before the 
High Court by a party to the proceeding. 

28. The High Court may issue a commission under Rule 27 — 

(a) upon an application by a party to the proceeding before the foreign 
Court; or 


0.26R.28 
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0.26 R.24 
(Rangoon) 


0.26 Re 2S 
(Rangoon) 

0.26R.2e 

(Rangoon) 


0.26 R.27 
(Rangoon) 


0.26 R.28 
(Rangoon) 



2558 


SUITS BY OB AOAIHBT OBOWN 


a 881. 28 

(RaagOMi) 

0.26R.29 
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Q.2ftR.S0 

(Rangoon) 


0.27 B.1 


0.27 B.2 


(h) upon an application by a law officer of the Local Government acting under 
instructione from the Local Government. 

29. A commission under Buie 27 may be issued to any Court within the local 
limits of whose jurisdiction the witness resfdes, or, where the High Court is established 
under the Indian High Courts Act, 1861, or the Government of India Act, 1915, and 
the witness resides within the local limits of its ordinary original* civil jurisdiction, to 
any person whom the Court thinks fit to execute the commission. 

30. The Provisions of Buies 6, 15, 16, 17 and 18 of this order in so far as they 
are applicable shall apply to the issue, execution and return of such commissions, and 
when any such commission has been duly executed it shall be returned, together with 
the evidence, taken under it, to the High Court, which shall forward it to the Governor- 
General in Council along with the letter of request for transmission to the foreign Court.'* 


ORDER XXVII. 

Suits by ob aoaikst Hhe Crown ob Public Offioebs 
IN THEIB official CAPACITY. 

R. 1 . [New.] In any suit by or against Hhe Crown^ the 
Suita by or ugoiiut plaint or written statement shall be signed by 
'• such person as 'the Crown may, by general or 

special order, appoint in this behalf, and shall be verified by any 
person whom Crown may so appoint and who is acquainted 
with the facts of the case. 

[See Sections 79 and 80.] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1987, for *'the 
Government.’* 

b. Substituted by t&id fot the Socrotary of State for India in Oounoil.'* 


1. Suita by or againat tbe Crown. 

2. Notice in auita against the Crown or public 

officer. See Section 80. 


i. Suits by or against the Crown. — In Buita by or against tbe Grown the' 
authority to be named as plaintiff or defendant is as provided for by Section 79. 

a. Sotioe in snits against the Grown or pnbllo ofloer. — See Section 80 . 


R. 2. [S- 417.] Persons being ex-^ffioio or . otherwise 
PferMHi. airtberind to Buthorized to act for Hh» Crown in respect 
stf«rCr«wB. judicial proceeding shall be deemed 



SUITS BT OR AOAINST CROWN 


2559 


to be the recognized agents by whom appearances, acts and applica* 
tiond under this Code may be made or done on behalf of *the Crown. 

.[1877, S. 417; 1859, S. 17, el. (3). See 0. 3 R. 2.] 


a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1987, for 
'*the Government.” • • 


1. Scope of the Rule. 

2« Collector, if can sue without power of attorney 
from Financial CommiMioner. 


i« Scope of the Rule. — As to recognized agents generally, see 0. 3 B. 2. 
Collectors and Personal Assistants to Collectors have been authorized to act for the 
Government in judicial proceedings. But a Personal Assistant is not agent of the 
Collector. It is not permissible for the Personal Assistant to sign a vakalat which 
purports to be executed by the Collector.^ 


2. Collector, if can sue vithout power of attorney from Financial 
Commlssionert — In the Punjab a Collector is competent to institute a suit on behalf 
of the Secretary of State for India in Council without obtaining a power of attorney 
from the Financial Commissioner.^ All Government Pleaders in the Punjab are also 
authorized to act for Government as their recognized agents.^ 


R. 3. [S. 418.] In suits by or ^against the Crown, instead of 
inserting in the plaint the name and description 
•gatett^own!'* ** place of residence of the plaintiff or defendant, 

it shall be sufficient to insert Hhe appropriate 
name as provided in section 79, or, if the suit is against the Secretary 
of State, the words the Secretary of State?^ 

[1877, 8. 418; 1859, 8. 36.] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for 
** against the Secretary of State for India in Council.” 

b. Substituted by iUd for the words ” the Secretary of State for India in Council. ” 


•R. 4. [S. 419.] The Crown Reader in any Court shall he the 
Agent for Crown to agent of the Crown for the purpose of receiving 
iceiroprocew. processes against the Crown issued hy such Court. 


[1877, 8. 419; 1859, 8s. 52, 67.] 


a. Subatitnted by the Qoverament of India (Adaptation of Indian Laws) Order, 1937, for the 
original rule. 


Order 27 Rule 2 — Note 1 
(’98) AIR 1938 Mad 96 (96). 


Note 2 

1. (’06) 1905 Pun Re No. 84, page 258. 

2. (’38) AIR 1938 Lah 774 (775) : 10 Lah 860. 


0.27R.2 
Notes 1-2 


0.27 B.S 
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. 1. Beraioe of notloe where no Grown pleader has been anointed. — See 

the andermentioned oase.^ 


R. 5. [S. 420.] THie Court, in fixing the day for *the Crown 
to answer to the plaint, shall allow a reasonable 
b&ewn! necessary communication ^with the 

Grown through the proper channel, and for the 
issue of instructions to the ^Crown Reader to appear and answer on 
behalf of Hhe Crown or the Government, and may extend the time 
at its discretion. 

[1877, S. 420; 1859, S. 67. See 0. 5 R. 6.] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for "the 
Secretary'of State for India in Oouneil." 

b. Substituted by iMd for " Government." 

0 . Substituted by ibid for " with the Government." 

d. Substituted by ibid for "Government pleader." 

e. Substituted by ibid lot " the said Secretary of State for India in Council." 

Local Amendment 

MADRAS 

Substitute the following : 

*‘5. The Court in fixing the day for the Secretary of State for India in Council 
to answer the plaint shall allow not less than three months’ tinoie from the date of 
summons for the necessary communication with the Government through the proper 
channel and for the issue of instructions to the Government Pleader to appear and 
answer on behalf of the said Secretary of State for India in Council or the Government 
and may extend the time at its discretion.” 

Note. This local amendment was made before the rule was amended by the Government of 
India (Adaptation of Indian Laws) Order, 1987. 


R. 6. [S. 421.] The Court may also, in any case in which 
. , , the 'Crown deader is not accompanied by any 

able to answer questions person OH the part 01 HM Crownj who may he 
Oraira! lo niit answei any material questions relating 

to the suit, direct the attendance of such a 

person. 

[ 1877, S. 421 ; 1859, S. 67. See 0. 10 R. 4. ] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1987, for 
'•‘Government pleader." 

b. Substituted by ibid for "the Secretary of State for India in Council." 


Order 27 Rule 4 — Note 1 respect of oases concerning East India Railway 

1. (’89) AIR 1989 All 277 (278, 279): I L R(1989) ^Absenceof a Crown pleader-.&tvice oil Agent, 

All 892. (Agent for the Secretary of vState in of East India Railway hlU suffloientii^f; 
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R. 7. [S. 423. '\ (1) Where the defendant is a public officer 
and, on receiving the summons, considers it 
*• proper to make a reference to Hhe Crown before 
uudccrcfercnccto Crown, answermg the plaint, he may apply to the 
. • • Court to grant such extension of the time fixed 
in the summons as may be necessary to enable him to make such 
reference and to receive orders thereon through the proper channel. 

(2) Upon such application the Court shall extend the, time 
for so long as appears to it to be necessary. 

[1877, S. 423; 1859, S. 69. See 8. 2, sub-section 17.] 

a. Substituted by tho Government of India (Adaptation of Indian Laws) Order, 1937, for '*tbo 
Government.*' 

1. Sait a^inst publlo otBoar. — A salt against a public officer should be 
brought in his personal and not in bis official name.* 


R. 8. [Ss. 426, 427.] (1) Where Hhe Crown undertakes 

Procedure in luito defence of a suit against a public officer, 

cgcuirt public ofbeer. Crown plcadcr, upon being furnished with 

authority to appear and answer the plaint, shall apply to the Court, 
and upon such application the Court shall cause a note of his 
authority to be entered in the raster of civil suits. 

(2) Where no application under sub-rule is made by Hhe 
Crown Reader on or ^fore the day fixed in the notice for the 
defendant to appear and answer, the case shall proceed as in a 
suit between private parties : 

Provided that the defendant shall not be liable to arrest, nor 
his property to attachment, otherwise than in execution of a decree. 

[1877, 8. 427; 1859, 8. 71.] 

a. Sub$titutod by the Government of India (Adaptation of Indian Laws) Order, 1987 for ''the 
Government." 

b. Substituted by ibid for “the Government pleader." 

!• Scope of the Rule* — As to the maintainability of suits against public 
ofiScers, see Section 9, Note 58. 


Order 27 Rule 7 Note 1 

la. (’27) AIR 1927 Boin 621 (528, 525) : 51 Bom 749. 


0.27 R.7 


0.27 R.8 


3CPC. 161. 
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DEFINITIONS OF CROWN AND CROWN FDBADER 


0.27 R.8i 8 A. [ security as is nientiomd in r%Aes 

M . u j j ^ 6 of Order XLl shall he required from 

No security to be required ^ , 

from Crown or e public the UTOwn OT, where the Crown has under- 
•fficMT in cwuin cnn, taken the defence of the suit, from any j^hUo 

officer sued in respect of an ad alleged to he done hy him in his 

_*! •* 


[ 0. 41 R. 7 ; 1882, 8. 547 ; 1877, 8. 547 ; 1859, 8. 340 ] 

a. Inserted by the Government of India (Adaptation of Indian Laws) Order, 1937. 


0.27 R. SB DeflnitioiMcf “Crown'* *R, 8B. In tMs Order '^Croum*^ and 

•nd “Crown pioader." uCrown fficoder^' mean respectively— 

(a) in relation to any suit hy or against the Secretary of 
State or the Central Government, or against a public 
officer in the service of that Government, the Central 
Government and such ffieader as that Government 
may appoint whdher generally or specially for the 
purposes of this Order ; 

(h) in rdation to any suit hy or against the Crown Re- 
presentative, or against a ptddic officer employed in 
connedion with the exercise of the fundions of the 
Crown in its relations with Indian States, the. Crown 
Representative and such ffieader as he way appoint, 
whdher gen&rally or specially for the purposes of this 
Order ; and 


(c) in relation to any suit hy or againd a Provincial 
. Government or against a public offigor in % service 
of a Province, the Provincial Government' and the 
Government pleader, or such other pleader as the 
Provincial Government may appoint, whdher generally 
(m specially, for the pwrposdf of this Order. 

», Insetted by {he Goveinment of India (Adeptatioa ol Indian Zawb) Order, 1987. 


0.27 R.9 
(Allahabad) 


Iiooal AmenStmnt 

ALLAHABAD 

.idbi the following to Order 27, as Bnle 9 : 

“9. Id every ease in which the Government pleader appears for the Gov^nment 
as a party <di its own aooonnt. or for the Government as nndertaj^ig, nn^ the 
provisions of Rule 8 (1), the defence Of a snit against an officer gillie Govia^nieDt, 
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he shall, in lien of a vahalatnama, file a memozandnm on unstamped paper signed by 
him and stating on ^hose behalf he appears. Snob memorandum shall be, as nearly as 
may be, in the terms of the following form ; 

Title of the suit, etc. 

I, A. B., Gpvernment Pleader, appear on behalf of the Secretary of State for 
India in Oounoil (or the Government of the United Provinces, or as the case may be) 
Bespondent (or etc.), in the suit : 

Or, on behalf of the Government [which, under 0. 27, B. 8 (1) of 4ot V of 
1908 has undertaken the defence of the suit], respondent (or, etc.}, in the suit.” 

Not*. This local amendment 'was made before Buie 8 was amended by the Government of 
India (Adaptation of Indian Laws) Order, 1937, 


ORDER XXVIII. 

Suit by ob against Militaby “or Naval Men ’’or Airmen 

R. 1 . [S* 465.] (1) Where any officer, '‘soldier, sailor or 
airman aetuailj "“serving under the Crown 
ill capacity is a party to a suit, and 
leave may authorize any per- eaimot obtain loavo of absonce for the 

•on to sue or defend tor tnem. i » i. 

purpose of prosecuting or defending the suit 
in person, he may authorize any person to sue or defend in his 
stead. 

(2) The authority shall be in writing and shall be signed by 
the officer, ^soldier, sailor or airman in the presence of (a) his 
commanding officer, or the next subordinate officer, if the party is 
himself the commandii^ officer, or (b) where the officer, ^soldier, 
sailor or airman is serving in military, ‘naval, ^or air farce staff 
employment, the head or other superior officer of the office in which 
he is employed. Such commanding or other officer shall counters^ 
the authority, which shall be ffied in Court. 

(S) When so filed the countersignature shall be sufficient 
proof that the authority was duly executed, and that the officer, 
^soldier, mlor or airman by whom it was granted could not obtain 
leave of absence for the purpose of prosecuting or defendii^ the 
suit in person. 

ExfhnaUon. — In this Order the expression “commandii^ 
officer” messis the officer in actual command for the time being of 


0.27 B. 9 
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any regiment, corps, 'skip, detachment or depot to which the officer, 
^soldier, sailor or airman belongs. 

[1877, S. 465; 1859, 8. 19.] 

a. Inserted by the Amending Act, XXXV of 1984, Section 2 and Schedule. 

b. Inserted by the Repealing and Amending Act, X of 1927, Section 2 and Schedule I. 

c. The words “soldier or airman- ’ were substituted by Section 2 and Schedule I t&td, for “or 
soldier" and the word “sailor" was inserted by Act XXXV of 1984, Section 2 and Schedule. 

d. Substituted by the Government of India (Adaptation of Indian Laws), Order, 1987 for 
"serving the Government." 

e. Substituted by Act XXXV of 1984, Section 2 and Schedule for "a military or air force." 

f. The words "soldier or airman" wore substituted by the Repealing and Amending Act, X of 
1927, for "or soldier" and "or a soldier," and the word "sailor" was inserted by the Amending Act, 
XXXV of 1984. 

g. Inserted by Act XXXV of 1984, Section 2 and Schedule. 

h. Inserted by Act X of 1927, Section 2 and Schedule I. 

Local Amendment 

RANGOON 

For the heading, the words "Saits by or against the members of His Majesty’s 
Military, Naval or Air foroes" shall be substituted. 

In Buie 1, for the words "ofSoer, soldier, sailor or airman” wherever they 
•appear, the words “member of His Majesty’s military, naval or air forces” shall be 
substituted. 

1. Amendm ents after 4908. — The following amendments have been intro, 
duoed by the Bepealing and Amending Act, X of 1927 : 

(1) The words "or Airmen” have been added after the words "Military Men” 
in the heading. 

(2) The words "soldier or airman” have been substituted for the words “or 
soldier” wherever they occur and the words "or air force” have been inserted after the 
word “military.” 

See also foot-notes to the text of the rule. 


R. 2. [S. 466.] Any person authorized by an officer, 
Penen m antherised '^oUior, satloT OT ttirnum to prosecute or defend a 
mmy act MnonaUy or gujt in Ws stead may prosecute or defend it in 

UPPOlDt plCftdCVa a . « 'l l ' • Y *V * 

person in the same manner as the officer, *somer, 
sailor or airman could do if present; or he may appoint a pleader 
to prosecute or defend the suit on behalf of such officer, 
sailor or airman. 

[1877, 8. 466; 1859, 8. 20.] 

a. words “soldier pt aonnaii" wece substituted by the Repfalii^(: and Amending Act, 
X of 1927, for “or soldier" and the word “sailor**^ was inserted by the Amending Act, ItXXV of 1984. 
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Local Amendment 

RANGOON 

For Buie 2, the following shall be substituted : 

"Any person authorized by a member of His Majesty's military, naval or air 
forces to prosecute or defend a suit in his stead may prosecute or defend it in person 
in the same manner ,a8 such member of His Majesty’s forces could do if present ; or he 
mdy appoint a pleader to prosecute or defend the suit on behalf of such member of 
Hie Majesty’s forces.’’ 

If Amendments after 1908# — See the foot-note to the text of the rule. 


R. 3. [S- 467.] Processes served upon any person autho- 
Serviee on penon nzed by an officor, ^soldier, sailor or airman 
^^der rule 1 or upon any pleader appointed as 
aforesaid by such person shall be as effectual as 
if they had been served on the party in person. 

[ 1877, S. 467 ; 1859, S. 20. See 0. 3 R. 5. ] 

a. See the foot-note to the text of Buie 2 above. 

Local Amendment 

RANGOON 

For Buie 3, the following shall be substituted : 

“Processes served upon any person authorized by a member of His Majesty's 
military, naval or air forces under Buie 1 or upon any pleader appointed as aforesaid 
by such person shall be as effectual as if they had been served on the party in person.’* 

1. Service on soldiers. — Vide Notes under 0. 5 Buies 28 and 29. 

For changes in the rule, see the foot-note to the text of Buie 2 above. 


ORDER XXIX. 

Suits by ob against Cobpobations 

R. 1 . 435.] In suits by or against a corporation, any 

Subseripthm »d vwifi. pleading may be signed and verified on behalf 
Mthm of piooding. of the Corporation by the secretary or by any 
director or other principal officer of the corporation who is able to 
depose to the facts of the case. 

[1877, S. 435; 1859, S. 26. See 0. 6 R. 14.] 


0.28R.a 
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0.29 B.1 
Rotes 1-2 


Synopsis 


1. LegbUtive changes. 

2. Suits by or against corporations. 

3. Suit by or against unregistered company 

4. Companies authorized to sue and be sued 

in the name of an officer or secretary. i 


5. Foreign corporation. 

6. **Other principal officer of the corpora- 

tion.** 

7. **Who b able to depose to the facts of 

the case.** , , 

8. Subscription and verification of pleadings. 


Other Topics ( miscellaneous) 

"Oompauy authorized to sue and be sued in the name of 
an officer or trustee.” See Note 1. 

Suit should be dismbsed. See Note 8. 


1. Le^islatiYe ohan^ea. — The words **or by a company authorized to sue or 
be sued in the name of an officer or of a trustee" which occurred in the old Section 
after the word * 'corporation" have now been omitted. The reason for the omission is 
that most companies nowadays are registered, and companies which are unregistered 
but which are authorized by law to sue must be very few, if any indeed exist, and no 
special treatment is necessary in respect of these.^ 

2. SaitB by or against oorporationB. — This Order deals with the subscription 
and verification of pleadings in suits by or against corporations ; it says nothing about 
the manner in which the suit itself is to be framed.^ There is nothing in this rule or 
Order to suggest that the cause title of the plaint should also contain the particulars 
sfiowing the names and description or place of residence of the person who purports to 
verify or sign the pleadings.* 

A "corporation" is a fictitious or imaginary person invested by law with the 
attribute of perpetuity.* For the purposes of this Order it may be stated to be a body 
authorized by law to act as one individual and constituted either by prescription, 
by the Letters Patent, or by an act of the Legislature.^ A corporation by prescription 
is one which has existed as a corporation "from a time whereof the memory of man 
runneth not to the contrary, and therefore, is looked upon in law to be well created." 
In other words, it is a corporation of such antiquity that the consent of the sovereign 
may be presumed.* A registered company under the Companies Act is a corporation,* 
but not an unregistered one, unless it is authorized by law to act as an individual. 
Unregistered companies so authorized are, as has been seen in Note 1, now practically 
non-existent. 

A corporation must sue or be sued, not in the names of its agents or servants 
but in its own corporate namej and, in the case of registered companies, in the form 


Order 29 Rule 1 — Note 1 

1. See Notes on Clauses. 

Note 2 

1. (*21) AIR 1921 Pat 485 (485). 

2. (*88) AIR 1988 Sind 102 (102) : 26 Sind L R 
481. 

3. Goodeve*8 Law of Real Property, 5tli Edn., 
page 89. 

Digby*B Law of Real Property, 5th Edition 
page 218, foot-note 1. 

4. (’17) AIR 1917 Low Bur 86 (87). 


[See also (’90) 14 Bom 286 (289, 290).] 

5. (’98) 20 All 167 (169). 

6. (’86) 12 Cal 41 (44). 

(’85) 1885 Pun Re No. 48, page 81. 

7. (’95) 17 All 292 (298). 

(’68) 10 Suth W R 866 (867). 

*88) AIR 1988 Lah 208 (206) : 14 Lah 380. 

;’71 15 Suth WR 584 1585). : . 

I ’16) AIR 1916 dal 818 (819) ; 48€al 441 (445). 

I ’18) 19 Ind Oas 595. (596) (Lah)^ (Amendmeiit 
not allowed as the error was j^rsisted in Sven 
after objection.) 

[Sw howMW Ctt) AIB 1998 MMliSeO}.] 
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given in Appendix A, First Schedule, Form No. 2® and described as “the A. B. 
Company, Limited, having its registered ofiQce at” or as “A. B. a public officer of the 
0. D. Company.® A description given as “A. B., agent of C. D. Company” is not in 
conformity with the rule.^® Where in a suit against two companies, the description 
given was “the Indian General S. N. B. Co., Ltd., and the Rivers S. N. Co., Ltd., by their 
joint agent A. B. Bog^rs** it was held that the suit was substantially against A,B. Bogers 
and not against the companies referred to.^^ Where, however, relief is really sought 
against the company, and the error is merely one of misdescriptiont a suit, though 
nominally against the agent, may be treated as in substance one against the company.^® 
Similarly, where in a suit by a municipal body, the plaintiff was described as **A, B., 
Chairman of the Municipal Board of .... ” but the intention was clear that it was 
the Municipal Board that was suing, it was held that the defect was merely one of form 
and could not be a ground in appeal for the reversal of the decree.^® 

This rule merely authorizes the persona mentioned therein to sign and verify 
pleadings on behalf of a corporation. The rule does not authorize such persons to 
institute suits on behalf of the corporation.^^ 

Where the manager of a company is authorized by the articles of association 
to file suits with the previous sanction of the executive board, a suit instituted by him 
without such sanction is unauthorized and the fact that the act of the manager is 
ratified after the period of limitation by a resolution of the board of directors is of no 
avail.^® 

8. Suit by or against unregistered company. — A suit by or against an 
unregistered company or unincorporated body of persons must be brought in the names 
of, or against all the members of the company or body.^ Thus, an unregistered club or 
society cannot sue in the name of its secretary.® A suit brought in the names of some 
only of the members of such a society will be dismissed.® It was observed by the High 
Court of Calcutta in the undermentioned case^ that where it appeared that the plaintiff 
did not know of what persons the company in question was composed, he might sue 
the company in the name under which it was carrying on the business, provided he 
had stated in the plaint that he was unable to give a better description of the defendant. 


8. (’21) AIB 1921 Fat 485 (485). (Amendment 

disallowed and suit dismissed.) 

9. (>28) AIR 1928 Bom 452 (468) : 47 Bom 785. 

(Amendment allowed as one of mis-description.) 

10. (’25) AIR 1925 Cal 716 (718) ; 62 Cal 783. 

11. (’16) AIR 1916 Cal 818 (819) : 43 Cal 441. 

{See also (’83) AIR 1988 Sind 102 (108) : 26 Sind 

L R 481.] 

•12. (’26) AIR 1926 Pat 40 (42) : 6 Fat 128. 

13. (’24) AIR 1924 Oudh 809 (310). 

[•See also (’89) AIR 1989 Cal 178 (179). (Where 
the plaintiff, in a suit against a municipality, 
sues the chairman only instead of the municipal 
comn^Bsioners as required by the local Municipal 
Act it is merely a technical flaw and no 
importance should be attached to it, specially 
when the municipal commissionerB duly appear 
and defend the suit in the Court.)] 

14. (’86) AIR 1986 Lah 846 (846) : 17 Lah 86. 

15. (’86) AIR 1986 Lah 821 (822). 

Note 3 

>> (’96) Am 1996 All 88t.(888) : 47 All 842. 


(’33) AIB 1933 Lah 93 (93). 

(’83) AIB 1983 Lab 456 (457). (State Bank of 
Bativo State which is not corporation cannot 
suo in British Indian Court through its secretary 
or manager.) 

(’27) AIB 1927 All 789 (789). 

(’86) AIB 1986 All 872 (873). (Unregistered asso- 
ciatiou cannot sue nor bo sued unless all members 
are impleaded.) 

2. (’98) 20 All 497 (498) (Club.) 

(’98) 20 All 167 (170). 

(’94) 16 All 420 (422). (Board of foreign Missions 
of the Presbyterian Church of New York.) 

(’84) 6 All 284 (286). (Majlis Islamia.) 

(’91) 14 Mad 862 (862, 868). 

(’96) 1896 Pun Be No. 29, page 80. 

(’86) 12 Cal 41 (44). 

(’17) AIB 1917 Low Bur 86 (87). 

(’29) AIB 1929 Cal 446 (447). (Brahma Samaj.) 
[See also (’91) 1891 Pun ^ No. 16, page 98.) 

3. (’98) 20 All 167 (170). 

(’94) 16 AU 420 (422). 

4 . (’67) S Suth W B 46 (46). 
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0«M R«1 This view has, however, nofc been followed, but has, on the other hand, been expressly 
Notas 8^ dissented from by the Allahabad High Court.® 

Where the company consists of numerous persons the suit may, under the 
provisions of 0. 1 B. 8, be instituted by one or more of such persons on behalf of all 
with the permission of the Court. 

• • 

Companies authorized to sue and be sued In the name of an ofBoer or 
seoretary. — As has been seen in Note 2, the authority of a company or a body of 
persons to sue or be sued in the name of an officer or trustee thereof can only be 
created by prescription or by Letters Patent or by an Act of the Legislature. The 
Indian Companies Act is one of such Acts of the Legislature.^ See also Act VII of 1890 
under which a company such as the Comptoir National Deoompte de Paris may be 
^ sued in the name of its chief manager.® 

Where a gift was made to the members of an unincorporated society by a deed 
and the society was subsequently registered, the registered society can enforce the gift 
without a formal deed of transfer from the unincorporated society.® 


8. Foveidn oorporation. — It is an established rule of Private International 
Law, that a corporation duly created according to the law of one State may sue or be 
sued in its corporate name, in the Courts of other States^ and it is not necessary that it 
should be registered under the Indian Companies Act before it can claim the benefit of 
this rule in India.® Thus, a plaint filed in the Delhi Court on behalf of the Singer 
Jifanufacturing Company which is incorporated in the United States of America may 
be verified by an agent holding a general power of attorney from the company as a 
“principal officer*' of the company within the meaning of this rule.® The fact that the 
agent also acts for another is not material.® 


6. ''Other principal officer of the corporation." — The official liquidator of 
a registered company in liquidation is competent to sue on behalf of the company.^ 
Where a branch of a bank was conducted by a manager holding a power of attorney under 
the seal of the company, and such a manager had in his absence delegated, in pursuance 
of such power, all his authority to an accountant, but such substituted power omitted 
words giving power to sue, it was held by the Privy Council that such substitute was 
a “principal officer of the corporation” and could sign and verify a plaint by the 
company.® The signing of the plaint by the “principal officer of the corporation” is not 


5. (*99) 21 All 346 (847). 

Note 4 

1. (’86) 12 Gal 41 (44). 

2. (’10) 7 Ind Gas 982 (985) (Bom). 

3. (*97) 1897 Pun Be No. 41, page 182. 

NoU S 

1. (’02) 30 Gal 108 (105). 

2. (’02) 80 Gal 108 (106). 

3. (’ll) 10 Ind Gas 141 (142) : 1912 Pun HeNo. 8. 

4. (1911) 2 K B 516 (522, 528), Saccharin Gor. 
poration. Ltd. v* Ghemische FabrikVonHeyden 
Aktienge^lschaft. 

Note 6 

1. (’06) IS All 108 (201, 902, 208) (F B)^ 

(*18) AIB 1918 Mad 862 (864) ! 41 Mad 624. 

2. (’94) 21 Cal 60( 66) : 20 led App 189 (P 0). 

[8e# (’26) AIR 1926 Uh m 


(’87) AIB 1987 Lah 751 (762). (Suit filed, by 
secretary — Secretary authorieod to file suit by 
chief officer holding management of limited 
company — Suit held, to be properly instituted.) 
(’87) AIB 1937 Nag 879 (880) : ILR (1989) Nag 
682. (Power to delegate, when can be implied, 
stated^Af general manager of company given 
power to prosecute all necessary legal proceed- 
mgg and generally to do and cause to be done 
all things necessary for proper conduct and 
management of business of company— If exe- 
cuting power of attorney empowering £ tosign 
and verify plaints and to appear! act and plead 
—Directors not dissenting— Power of attorney 
held could be construed as givii^f poifer to 
delegate — In any case signi^ of jl^Pt by K 
was not material irregularity.) 

(’86) AIR 1986 Bom 418 (420) : ILR (1987) B^ 
86. (A de facto sseretaiy of a fllte'iWho • terifito 

\ ■ 
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invalid merdly because he happens to be an am-muhhtear of the corporation.^ 

Where the plaint is signed and verified by an officer other than those specified 
in the rule, the Court may, in its discretion, allow the plaint to be amended by filing a 
properly signed and verified copy of the plaint.* 

7. “ Who -is able to depose to the facts of the oase.” — It is not necessary 
that the principal officer of the corporation should verify the plaint from actual 
personal knowledge ; he may verify upon his information and belief.^ According to the 
rules of the Calcutta High Court,^ it is necessary that the fitness of the person verifying 
the pleading on behalf of the corporation should be proved by an affidavit at the time 
of presenting the pleading. But, the Bombay High Court’ has held that it is not 
necessary, in a suit by a corporation, that the plaintiffs should state in the body of the 
plaint or by an affidavit that the person verifying was a principal officer of the plaintiffs 
able to depose to the facts of the case. An insufficiency of verification is not a ground 
in appeal, for dismissing the proceedings had in the first Court, in the absence of any 
prejudice caused to any person by such defect.* 

8. Subsoriptlon and Yerif ioation of pleadinds. — A plaint, on behalf of the 
corporation, may, under this rule, be signed and verified either — 

( a) by the secretary, or 

(b) by a director of the corporation, or 

( c) by other principal officer of the corporation.^ 

A Begistrar of a Joint Stock Company is not a proper person to represent the 
company, he not being one of the persons specified.’ There is a conflict of opinions as 
to whether the provisions contained in 0. 6 B. 14 apply to cases within this rule, so 
as to enable a plaint by a corporation to be signed and verified by a person duly 
authorized by it, where, by reason of absence or other good cause it could not bo 
signed by the persons specified in this rule. In Delhi and London Bank, Ltd, v. 
Oldham,^ their Lordships of the Privy Council observed as follows : 

**Tlieir Lordships are of opinion that Section 51 of the Code (now 0. 6 R. 14), which regulates 
proceedings taken by or on behalf of ordinary plaintiffs does not apply to such a case as the 
present, but that this case must be decided with reference only to Section 435, which expressly 
applies to corporations.” 

The High Court of Bombay* has held that the said decision of the Privy Council 
must be taken to apply to the particular facts of that case and that it is not an 
authority for the proposition that 0. 6 B. 14 does not apply to cases governed by this 
role; and they have consequently held that an agent holding a power.of-attorney is 
entitled to sign and verify the plaint on behalf of a corporation under the provisions 


a plaint in the absence of the secretary is a 
principal otSoer.)] 

3. (>14) AIR 1914 Oal 789 (789). 

4. (*97) AIR 1997 Sind 968 (968). (Reversed on 
another point by AIR 1981 Sind 178.) 

Note 7 

1. (’06) 9 Oal W N 608 (609, 610). 

3. (’97) AIR 1997 Oal 780 (780, 781). (99 Oal 
968, Dlst.) 

3. (’86) AIR 1986 Bom 418 (491) ; 1 L R (1987) 
Bom 86. 

4. (1900) 6 Oal W If »1 (98). 


Note 8 

1. (’86) 19 Oal 41 (44). 

(’88) AIR 1943 Sind 109 (109) : 96 Sind L R 431. 
(’60) 6 Suth W ROiv. Ref. 91 (95). (Secretary of 
a Government aided school can maintain an 
action.) 

(’87) 9 All 188 (191). 

[Sea however (’86) 1886 PnnRe No. 58, p. 191. 
(Secretary of an Association cannot under S. 485, 
sue on behalf of the Association unless it is laid 
down in the Articles of Association.)] 

2. (’99) AIR 1999 Nag 185 (190). 

3. (’94) 91 Oal 60 (66) : 90 Ind App 139 (P C). 

4. (’80) AIR 1980 Bom 666 (667). 
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0. 29 E. 1 of Order 6 Buie 14. The High Ooort of Lahore* and the Judicial Oommissioner’s Oonrt 
Note 8 of Bind* are also of the same opinion. 

To enable a principal officer of a oorporatbn to verify a plaint or a written 
statement, it is not necessary that permission of the Court should be obtained for that 
purpose; but, according to the Calcutta High Court,^ it should be shown by a statement 
in the plaint or in the written statement or by an affidavit, that tKe’person purporting 
to verify is a principal officer of the corporation and is able to depose to the facts of the 
case. See also Note 7. 

Where the defence raises the question of the competency of the director to sign 
and verify the plaint, the defendants are entitled so to cross-examine him as to expose 
all the facts bearing on that question.* 


0. 29 R. lA 
(Mwlns) 


Looal Amendment 

MADRAS 

Insert the following as Buie lA : 

“lA. In suits against a local authority the Court in fixing the day for the 
defendant to appear and answer shall allow not less than two months’ time between 
the date of summons and the date for appearance.” 


0.29R.8 * R. 2. [S* 436.] Subject to any statutory provision regu- 

lating service of process, where the suit is 
SwTice on corporation, ^ corporation, the summons may be 

served — 

(a) on the secretary, or on any director, or other principal 
officer of the corporation, or 

eft) by leaving it or sending it by post addressed to the 
corporation at the registered office, or if there is 
no registered office then at the place where the 
corporation carries on business. 

[ 1877, S. 436 ; 1859, S. 63. See 0. 5. ] 

Is SerYloe on corporation. — The mode of eervice provided by this rule can 
be availed of only in oases where there is no mode of service provided by any other 


(*89) AIB 1989 Bom 847 (849) : IL B (1989) Bom 
295. (0. 29 B. 1, 0. P. Code, is only a permis* 
sive rulo and does not exclude the operation of 
0. 6 Br. 14 and 15 of the Code. A plaint dgned 
the constituted agent of a party, who holds 
a power of attorney is properly signed.) 

alio 086} AIB 1986 Som 418 (420) : I L B 
(1987) Bom 85« (0. 29 B. 1 does not exclude 
the operation of the provisions of 0* 6 Br. 14 
and 15--l>e facto secretary of a firm who veti. 
fles a plaint in the absence of secretary is a 


principal officer.)] 

5. (’25) AIB 1925 Lah 888 (889). 

(’82) 185 Ind Gas 41 (41) (Lah). 

6. (’81) AIB 1981 Sind 178 (179) : 26 Bind L B 
58. (Beversing AIB 1927 Sind 268.) 

7. (’95) 22 Oal 268 (269). 

(’85) AIB 1985 Oal 770 (771). (Where is an 
averment in the plaint to the effect rUertcd to 
above, no affidavit ie neoeieacy to esfiabUsh the 
authority for verification^) 

8. (’81) AIB 1981 Bang 54(66). 
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statute.* In the case of foreign companies the place where the corporation carries on 
business means the principal place of business in British India.* A Bail way Company 
must be deemed to dwell at its principal office.* Service at the registered office of a 
company is essential,* though the Secretary may accept service elsewhere than at the 
registered office.* But a service on the solicitor of the company is not sufficient unless 
the^ company accepts’service and enters appearance.* 

The mode of service prescribed by the rule can be availed of only after the suit 
has been properly framed and the person on whom the service is effected must be a 
person entitled to receive the notice in respect of the company or the companies sued.* 
The Judicial Commissioner’s Court of- Sind has held in the undermentioned case* that 
where a corporation is sued as a defendant, the plaint should be accompanied by an 
application under this rule duly stamped, stating in what manner and on whom the 
plaintiff wishes the summons to be served. 


R. 3. [S. 436.] The Court may, at any stage of the suit, 

Power to re uire r personal appearance of the secretary 

•ondlttendeiM oftff^r or of any director, or other principal officer o^ 
of corporation. corporation who may be able, to answer 

material questions relating to the suit. 

[1877, S. 436; 1859, 8.63.] 


ORDER XXX. 

Suits b; ob against Fibms and Pebsons oabbyinq on 

BUSINESS IN NAMES OTHEB THAN THEIB OWN 

R. 1 . [New. ') Any two or more persons claiming or 

Suing of piwtn'er. in '>6^18 partners and carrying on busi- 

name of firm. ness in British India may sue or be sued in the 

name of the firm (if any) of which such persons were partners at 
the time of the accruing of the cause of action, and any party to a 
suit may in such case apply to the Court for a statement of the 
names and addresses of the persons who were, at the time of 

Order 29 Rule 2 — Note 1 v. Richardson. 

1. (’36) AIR 1928 Sind 111 (IIS, 111). (Foreign (1909) 53 S J 716, Vignes v. Stephens Sipith A 

Company.) Co. Ltd. 

(’10) 7 Ind Gas 983(985) (Bom). (Company regia- S. (1878) 8 Ch D 188 (189, 190), In Ex parte 
tered under the Indian Companies Act.) Railway Steal and Plant ftnd Co. Re Taylor. 

2. (’38) AIR 1988 Sind 111 (118). 6. (1890) 68 LT96, ReDenvor United Breweries. 

3. (1863) 1 Hyde 317 (317). 7. (’16) AIR 1916 Cal 818 (819) : 48 Cal 441. 

(1903) 1KB 91(98), E8aike Ottnstott and Tea 8. (’88) AIR 1988 8indl03(10a):36 Sind LB481. 


0.29 IL2 


0.29 R.8 
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0.80R.1 

Motel 


the accruing of the cause of action, partners in such firm, to> be 
furnished and verified in such manner as the Court may direct. 

(8) Where persons sue or are sued as partners in the name 
of their firm under sub-rule shall, in the case of any pleading 
or other document required by or under this Code to be signed, 
verified or certified by the plaintiff or the defendant, suffice if such 
pleading or other document is signed, verified or certified by any 
one of such persons. 

[R. S. C., 0. 48A, R. 1.] 

Local Amendments 

LAHORE 

Add the following Explanation : 

“Explanation.— rule applies to a joint Hindu family trading partnership.” 

N.-W. F. P. 

Add the following Explanation : 

“Explanation.— The role applies to a joint Hindu family trading partnership.” 

SIND 

. Add the following as an Explanation : 

“Explanation. — This rule applies tp a joint Hindu family trading partnership.” 


Synopsis 


1. Scope of the Rule. 

2. ** Any two or more percent.’* 

3. ” Firm,” meaning of* 

4. Minor. 

5. Suit against manager and owner of the 

firm. See O. 80 B. 10. 

6. '^Carrying on business in British India.** 

7. ”May sue or be sued in the name of the 

firm.” 

8. Firm as ’’agriculturUt.” 


9. Suit by firm on promissory note. 

10. ”At the time of the accruing of the cause 

of action.” 

11. Suit against firm — • Reference to arbitra- 

tion. 

11a. Suit in name of firm -^Compromise. 

12. Statement of names and addresses. 

13. Subscription and verification. 

14. Death of partner before suit. 

15. Suit against individual partners. 


Other Topics (miscellaneous) 

Foreign firm. See Note 6. Partners and partnership. See Notes 1 and 2. 


1. Scope of the Role. — It is a general principle of law that a plaintiff who 
wishes to obtain a decree against ^veral persons must make them all parties to the 
suit. Where A makes a promise to B, 0 and Z) the right to enforce the promise rests 
with them all, under the provisions of the Contract Act, Section 45, so that all of them 
are necessary parties to a suit to enforce such promise.^ It was accordingly held under 
the old Code, Which did not contain any provisions corresponding to this Order, that 
in suits by or against firms, all the members composing the f^m were necessary parties*^ 


Order 30 Rule 1 — Note I 

1. (’26) AIR 1026 Bom 191 (198). 

2. (’76) 26 Sath W R 116 (119). 

(’08) 7 Oel L Jour 206 (267). 


('07)4LowBarRtil28|24).^ 
I ’66) 9 Suth W R 190 (192). 

1 1662) 1 Bom H 0 R 66 <86). 
(’67) 8 Both W R 46 (46). 
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This Order has been newly introduced into the present Oode and provides, as it were, 
an exception to the provisions of Section 45, Contract Act, in that it allows two or 
more partners alone to sue, provided the suit is brought in the name of the firm? 
A firm as such, has no existence in law ; it is a mere abbreviated name for the partners 
of which it consists, and not a legal entity as a corporation,^ and when a suit is 
brought against affirm, it is precisely as though it were brought in the name of all 
the partners.^ The effect of using the name of the firm is simply to bring all the 
partners before the Court and the procedure indicated in this rule is adopted only as a 
convenient method for denoting the persons who constitute the firm at the time of the 
accrual of the cause of action.^ A decree against a firm in the name of the firm has 
the same effect as a decree against all the partners/ This is made clear by the various 
rules of this Order. Thus, Buie 2 provides that in a suit brought in the name of the 
firm, the plaintiff shall, on a written demand of the defendants, declare, in writing, 
the names and residences of the partners and that, on such a declaration being made, 
the suit will proceed as if all the partners had been named as plaintiffs in the plaint. 
Buie 6 provides that where persons are sued as partners in the name of their firm, 
they shall appear individually in their own names, but all subsequent proceedings 
shall, nevertheless, continue in the name of the firm. But the Order merely provides 
a new procedure and does not affect the plaintiff’s right of bringing a suit against a 
firm by impleading all or any of the members as defendants thereto in conjunction 
with the firm.^ Where a suit is to be brought against A and B as partners of the firm 
A,Bk Co., the proper form is not to sue them as “il, B & Co., by partners A and J5” 
but to sue as follows — 

‘*1. A, B & Co., a firm 

2. A, a partner in the firm 

3. B, a partner in the firm.”® 

Where the plaint describes the plaintiff as the *'firm X through B, the proprietor 
of the said firm,” and the plaint is signed by B, the plaintiff cannot be deemed to be 


(’99) 21 All 346 (347). 

[But see (’82) 6 Bom 700 (702). (Suit upon a 
contract made by partnership firm— Flaintifi 
may select as defendants those partners of the 
firm against whom he wishes to proceed.)] 

3. ('27) AIB 1927 Lah 115 (116) : 8 Lah 1. 

('17) AIR 1917 Pat 246 (246). 

[See ('19) AIR 1919 Mad 957 (959) : 41 Mad 928.] 

4 . (*27) AIR 1927 Bom 428 (430). 

('26) AIR 1926 All 238 (241) : 48 All 289. 

(’26) AIR 1926 Sind 75 (76). 

(’28) AIR 1928 Bom 191 (193). 

(’22) AIB 1922 Oal 408 (409) : 49 Cal 524. 

(1910) 1 K B 868 (889), Sadler v. Whiteman. 

('ll) 9 Ind Oas 712 (715). 

(’88 AIR 1988 All 69 (72) : I L R (1938) All 100. 
(’86) AIR 1986 Pat 194 (195). 

5. ('27) AIR 1927 Lah 115 (116) : 8 Lah 1. 

(’26) air 1926 Sind 75 (76). 

(’88) AIR 1988 All 528 (524) : 55 All 719. 

(’27) AIR 1927 Bom 255 (266). 

(1891) 1 Q B 804 (814), Western National Bank 
V. Perez, Triana and Go. 

’22) AIR 1929 Oal 408 (409) : 49 Gal 524. 

’86) AIR 1986 Pat 194 (196). ^ 


6. (’27) AIR 1927 Lah 115 (116) : 8 Lah 1. 

(’26) AIR 1926 Sind 75 (76). 

[See also (’88) AIR 1988 All 69 (71) : I L R 
(1938) All 100. (The policy underlying 0. 30 is 
no more than to afford facilities in the joinder 
of parties who may be numerous.) 

7. (’26) AIR 1926 Sind 75 (76). 

[See also ('82) AIR 1982 Bom 875 (878). (Same 
rule holds good in the case of an award )] 

8. (’30) AIR 1980 Pat 239 (240) : 9 Pat 717. 

9 . (’25) AIR 1925 Bom 494 (495). 

('81) AIR 1981 Sind 121 (122) : 25 Sind LR 104. 
[See (’24) AIR 1924 Bom 155 (156). 

('85) AIR 1935 Rang 209 (209). (The correct 
way of bringing a suit under 0. 80 R. 1 is to 
bring it in the name of the firm as plaintiff, 
and no other name should be mentioned as 
plaintiff at the bead of the plaint, but in the 
signature and verification of the plaint, the 
person signing and verifying should describe 
blmsdf as one of the partners of the firm which 
brings the suit.)] 

[See also (’36) AIR 1986 Cal 853 (355). (iif . a 
partner in a firm, suing in name of firm — 
Proper form of suit would be to name only the 


0.80 R.i 
Hotel 
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0.80 R.1 suing in the /tm's name but in his own name and the mere fact of the firm’s name 
Notes 1-8 being mentioned in no way affects the matter.^^ 

The provisions of this Order apply only to a firm or contractual partnership 
and do not apply to a joint Hindu family business. Therefore an undivided Hindu 
family carrying on business is not entitled to sue as a firm under this Order.^^ Further, 
the provisions of this Order assume that the “firm” is legally constituted and do not 
have any bearing on the question of the maintainability of a suit, against an illegal 
association.^’ 

This Order applies only to mits by or against partners and persons carrying on 
business in names other than their own. The execution of decrees against firms and 
the attachment of partnership property are dealt with in 0. 21 Kules 49 and 60. 

Where a decree is obtained in the name of a firm, as to whether a payment 
of the decree amount to one of the partners is a valid discharge, see Note 8 to Order 21, 
Buie 15. ante. 

2. Any tvo or more persons.’’ — This rule applies only where there are 
two or more persons carrying on business in the name of a firm. One single person 
carrying on business in the name of a firm cannot sue in the name of the firm.^ Nor 
can one of several partners carrying on busine^ in the name of a firm, sue in his own 
name on a cause of action which has arisen in favour of the firm.’ But he can institute 
a suit in the name of the firm in such cases, and this rule does not bar him from 
doing so.’ 

3. ’’Firm/’ meaning of. — Under Section 4 of the Indian Partnership Act. 
IX of 1932. (Section 239 of the Contract Act. 1872). “ persons who have entered 
into partnership with one another are called individually ’partners’ and collectively a 
'firm'.” In the earlier part of the same Section it is enacted that “partnership” is the 
relation between persons who have agreed to share the profits of a business carried on 
by all or any of them acting for aU. A “firm” is thus a short, collective name for the 
individual members who constitute the partners^ and. as has been seen in Note 1 
above, is not a legal entity or an artificial person as a corporation. It follows that a 


firm in the cause title as the plaintiff without 
saying ‘‘through JKf” but the addition of those 
words does not matter.)] 

10. (’86) AIR 1986 Pat 140 (141). (What is con- 
templated by 0. 80 B. 1 is that two or more 
persons under a firm name may sue without 
mentioning the names of the individuals.) 

11. (’84) AIR 1984 GiJ 810 (819) : 61 Oal 976. 
(*88) AIR 1988 Lah 668 (664). (Such a firm must 

sue and be sued in the name of its members.) 
(’86) AIR 1986 Nag 292 (292) : 1 L R (1987) Nag 
428 

(’86) AIB 1988 Pat 370 (370). 

[5<« aUo (’88) AIB 1988 Bom 804 (SOS). 

(’86) AIB 1986 All 380 (381).] 

12. (’84) AIB 1984 Lah 883 (688^. (Bolt aninst 
mch an illegal aitociation ie not wiaiti fatfruti)]. 
M it. oditoioe cannot be recogniaed by law.) 

Not. 2 

1. (’14) AIB 1914 All 474 (474). 

(’84) AIB 1984 Lah 167 (167). (The dateotin form 
can b. lemoTMl by amendment and rait ahoold 


not be thrown out on the technical ground.) 

(1893) 8 T L B 805, Maeon and son ▼. Mogridge. 

(*80) AIB 1980 Bom 316 (316). 

(’83) AIR 1983 Boip 616 (618). 

(’86) AIR 1986 Fat 140 (141). 

(’86) 86 Bom L B 639 (680). (He oan, however, 
be sned in a firm name.) 

(’86) AIB 1986 Bang 340 (348). (Bat where a sole 
proprietor brings a suit in a firm name, the 
plaint can be amended, even at the appdlate 
stage in proper oases.) 

2. (’36) AIB19368indl81(183): 17 SindLB834. 

(*10) 6 Ind Oas 488 (488) (Mad). 

S. (’86)AlB1986Cal868(866).(Seala»dBdgslow 
T. Kingston, (1908) 3 K B 679, Followsd. Bat 
if the other partners want an intenmi^ against 
oosta from the saing j^rtasr, the Oonrt can Stay 
the suit tin ^ indemnity is fanidiefL) > 

1. (’34) AIB 1984 Bom 109 (11(9. ; 

(’88) Ant 1988 AU 638 (634) : 66 AU 719. 

(•83) AIR 1983 Oal 768 (769). 
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firm cannot, as such, enter into a contract and be a member of a partnership^ nor pan 
it be a party to a reference under the Arbitration Act.’ It cannot appear in any suit as 
a firm; if, however, a partner is made a co-defendant along with the firm he may put 
in a separate defence for himself and one on behalf of the firm.^ 

At B and C ot.rry on business as a firm X. They enter into a partnership with 
17.^ Then A sues p^in the name of the firm X for a dissolution of the partnership with 
D and for accounts. Such a suit is maintainable. Though the firm X as such cannot 
enter into a partnership with another, the individual partners therein, A, B and C can 
do so and the suit as brought must be deemed to be one on behalf of all three of them.’ 

Before the passing of the Partnership Act of 1932, the insolvency of one of the 
partners in a firm did not cause a dissolution of the firm and hence, a suit could be 
instituted in the name of the firm even after the insolvency of one of the partners.’ 

4. Minor. — Section 30 of the Indian Partnership Act, IX of 1932 (Section 
247 of the Contract Act, 1872) provides that a i)er8on, who is under the age of 
majority according to the law to which he is subject, may be admitted to the benefits 
of partnership, but cannot be made personally liable for any obligation of the firm ; but 
the share of such a minor in the property of the firm is liable for the obligations of the 
firm. The person under the age of majority cannot, under the Indian law, become a 
partner by contract, and cannot be one of that group of persons called a “firm,** 
inasmuch as a contract by a minor is void.^ In this view, the share, of which B. 247 
speaks, is no more than a right to participate in the property of the firm after its obliga- 
tions are satisfied.’ If a suit is brought under Order 30 against a firm where a minor 
has been admitted to some kind of benefit, the minor cannot bo regarded as a party to 
the suit.’ Where a suit is brought against a firm, the mere fact that there is a minor 
member of the firm, does not bring the suit within the purview of Order 32 and no 
sanction is necessary under the provisions thereof where the matter in dispute in such 
suit is referred to arbitration.’ According to the law of England a contract by a minor 
is only voidable and not void. He may be a partner* though he cannot be made 
personally liable for the debts of the firm. A judgment against the firm may be executed 
against the partnership property including the share of the minor.’ 


5. Butt against manager and owner of the firm. — See 0. 30 B. 10, infra. 

6. Carrying on business in British India.” — The rule clearly indicates 
that an action can only be brought by or against a firm in the firm name in which the 


2. (*24) AIR 1924 Gal 74 (77) : 50 Oal 649. 

(*82) AIR 1939 Oal 768 (769). 

(’88) AIR 1938 All 69 (70, 71) : 1 L R (1988) All 
100. (But thece is notUng to prevent the in- 
dividual members of a firm from being included 
in a larger partnership in another firm.) 

(*36) AIR 1986 Lah 78 (79). 

3. (’27) AIR 1927 Bom 428 (480). 

4. (1882) 61 L J Oh 858 (854), Taylor v. Collier. 

5. (*88) AIR 1938 All 69 (78) : 1LR(1988) All 100. 

6. (’87) AIR 1987 Nag 814 (816): ILR (1987) Nag 
28. (In this case it was obrarv^ that even if the 
firm is dissolved, it continues to exist for all 
purposes necessary for its winding up, including 
the recovery of mon^ due to it,” by suit or 
otherwise.) 

Nola4 

1. (’86) AIR 1986 Mad 707 (708, 709); ILR (1987) 


Mad 28. (When all the owners of a business are 
minors, there is no partnership as contemplated 
by the Partnership Act and a suit against them 
in the firm name cannot be brought.) 

2. (’22) AIR 1922 F 0 287 (239,240): 49Cal 560: 
49 Ind App 108 (PO). 

3. (’86) AIR 1936 Mad 707 (708, 709) : I L R 
(1987) Mad 28. 

4 . (’28) AIR 1928 Lah 103 (104). 

(’28) AIR 1928 Lah 212 (213). (Suit by one firm 
agfldnst another — Reference to arbitratipn by 
representatives.) 

8. (1894) 1894 A 0 607 (611), Lovell v. Bean- 
champ. 

(1898) 3 Q B 684 (586, 686), Harris v. Bean. 
duunpBtos. 

[Se« alio (’86) AIR 1986 Oudh 346 (346).] 
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0< 80 B.l persons claiming or being liable as partners are carrying on bnsiness in British India.' 

Notes 0^ A foreign firm may carry on business in British India in which case this Order wQl 

apply to suits by or against it, even though the partners themselves are residing outside 
British India.* The partners of a foreign firm who do not carry on any busincu in 
British India cannot sue* or be sued* in tbe firm name, but must proceed or be 
proceeded against individually} But, where in such a case ia. suit is originally 
instituted in the name of the firm and tbe plaint is subsequently amended showing tbe 
names of the partners, it cannot be said that until the amendment the suit must be 
treated as not instituted at all. Further, the suit as originally instituted is only a suit 
by or against the partners constituting tbe firm even though their names were not 
disclosed and when their names are subsequently disclosed, there is no substitution or 
addition of new parties so as to attract the application of S. 22 of the Limitation Act.* 

The question whether a firm is carrying on business within jurisdiction is one 
of fact depending upon the circumstances of each case. The words “carrying on 
business'* must be understood in their ordinary sense and not os having any special 
significance.’' Thus, if a firm has an office of its own within jurisdiction at which a 
partner or a manager is in control carrying on the business, that is sufficient to bring 
it within the rule.* If the firm has only an office within the jurisdiction, at which tbe 
business is done for the firm by an aymt, the question whether it is carrying on 
business within jurisdiction depends on the powers and the authority of tbe agent. If 
the agent merely has authority to take orders and transmit them to the firm, that is 
not carrying on business.* If, however, the agent has the power to conclude contracts 
<fn his own initiative on behalf of the firm, tbe latter will be taken to be carrying 
on business through the agent within the jurisdiction.'* 

See Section 20 Note 8 for a full discussion as to the meaning of tbe words 
“carrying on business.” 

7. “ May sue or be qped In the name of the firm." — As has been seen in 
Note 1, two or more partners can sue in the name of the firm and it is not necessary 
that the other partners should be named in the plaint as plaintiffs or should sign 
it.' A suit brought in the name of the firm cannot, therefore, be dismissed on the 
ground of non- joinder of other partners ; all that the defendant is entitled to is the 


Note 6 

1. (’38) AIB 1938 Bom 191 (193, 198). 

(’84) AIR 1984 Bom 467 (469), 

2. (’83) AIR 1983 Nag 114 (116): 38NagLB118. 

3. (’38) AIR 1938 Bom 191 (198). 

4 . (1914) 1 Ch 748 (768), Von Hollfield v. Bech- 

nitaer. 

(’87) AIR 1937 Bom 438 (480). 

5. (1891) 1 Q B 804 (813), Western National 

Bank of New York v. Peres Triana and Co. 

(1891) 3 Oh 81 (41, 46), Indigo Co. v. Ogilvy. 

6. (’85) AIB 1985 Sind 335 (337). 

[See also (’88) AIB 1988 Lah 718 (718). (Suit 
by firm against firm working in Patiala State 
—Opposite party described as 'firm Sat Patiala 
through 0, manager and proprietor’ — Amend- 
ment by substituting name ot C, sole ptoprie- 
tor and manager in placeoffirm S held shonld 
be allowed.)] 

7. (1893) 1 Q B 108 (117), Grant v. Anderson and 

Co. . 


3 . (1894) 1 Q B 784 (788), Worcester, ete. Co. v. 
Pirbank. 

9. (1893) 1 Q B 108 (117), Grant v. Anderson 
and Co. 

[See (1886) 88 Oh D 604 (607, 608), Bailliev. 
Goodwin and Co.] 

10. (1899) 1899 A 0 481 (488), La Bourgogne. 
(1903) 1 K B 843 (847), Dunlop etc. Co. v. Aotien- 

Gesellschaft etc. 

Note 7 

1 . (’28) AIR 1938 Nog 187 (187). 

(’86) AIB 1986 Sind 336 (938). 

(’86) AIB 1936 Pesh 44(47). (PlaintilfS oonsUtut- 
ing firm and also being partners lA another firm 
— Plaintifis can sue on oause of action anrning 
in favour df latter firm.) 

(’88)AIR19MLah693(894). (U a psuttner’s name 
is added it fs mere turplnsag^) 

[See alio (’88) AIB 1988 Shid 1(N .(108) : 36 
Sind L B 481. (Pleadii:^ naed not ^ve parti- 
eulars (d the person who: dgns )^.)] 
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didoloBure of the names of those partners under Buie 2.* An addition of one of the 
partners after the period of limitation, or the correction of the name of a wrong 
representatm of the firm who has been made a party to the suit, will not amount to 
:an addition or substitution of a new party to the suit within the meaning of Section 22 
of the Limitation Act.^ 

The cause ef •action in respect of a contract with a firm vests in all the partners 
jointly, and if, after the contract, one of the partners retires and a stranger comes in, 
the new partnership cannot enforce the contract entered into by the old. Nor can 
it, by substituting the names of the old partners, alter the period of limitation for 
instituting the suit or avoid the bar of limitation.* Where a firm continues to be 
known by its old name even after the original partners are dead though occasionally 
the name of the actual head of the firm is also added to the old name, the omission of 
the latter’s name in a suit by the firm does not amount to any misdescription.* It has 
been held in the undermentioned case* that in a suit for libel made against a firm all 
the partners should join as plaintiffs. 

8* Firm as ‘‘a^rioulturistt’’ — A firm can be an 'agriculturist” within the 
meaning of Section 2, Dekkhan Agriculturists* Belief Act (XVII of 1879), only when, 
by itself, or by its servants, or by its tenants it earns its livelihood wholly or principally 
by agriculture carried on within the limits of a district to which the Act extends. The 
mere fact that an individual partner or even all the* partners of the firm earn their 
livelihood from an agricultural income does not make the firm an "agriculturist.” A 
plaintiff suing a firm which, by itself, does not earn its livelihood by agriculture must 
be sued only at the place where it carries on business and not where the individual 
partners reside.^ 

9. Suit by firm on promissory notOt — Where a promissory note is executed 
to At a partner of a firm, for a debt due to the firm, A is personally entitled to sue on 
the note although the benefit of the decree would result to the partnership firm.^ The 
firm is also entitled to sue on the note, though it is advisable, before suit, to get the 
instrument endorsed in its name.* Where A sues individually to recover a debt duo 
to the firm consisting of partners A and J5, the correct procedure, if B will not join A 
as co-plaintiff, is to make him a defendant.* 

10. *'At the time of the aooruln^ of the cause of action.” — A suit may be 
brought under this rule in the name of a firm which has been dissolved before the date 
of the suit, provided the cause of action has arisen before the date of the dissolution.^ 


11. Suit against firm — Reference to arbitration. — Where a reference 
is made to arbitration in a suit in which a firm is a party, all the members of the firm 
who are sought to be bound, must join in making the reference; sub-rule (2) of this 


2. ('16) AIB 1916 Mad 649 (649). 

3. (*16) AIB 1916 Mad 649 (649). 

('98) AIR 1928 Nag 819 (821). 

[See aleo (‘SS) AIR 1986 Sind 226 (226, 227). 
(Suit by or against firm is suit by or againsl 
parties who are members of firm — Disclosun 
and placing on record of their names subse 
quently does not amount to substitution oi 
addition of names as to attract applicability oi 
8ection22.)] ^ 

4 . (*22) AIR 1922 Sind 18 (14): 16 Sind L R162 

5. ;i8j AIR1918 Lab 810 (8i9). 

4. (’09) 8 Ind Oas 881 (888) : 86 Oal 907. 


Note 8 

1 . (’29) AIR 1929 Bom 878 (879) : 58 Bom 787. 
('81) AIB 1931 Sind 121 (122) : 26 Sind L R 104. 

Notes 

1 . (*29) AIR 1929 Bom 177 (177) : 53 Bom 110. 

2. ('28) AIR 1928 Cal 148 (150, 151): 55 Cal 551. 

3. ('25) AIR 1925 Lah 604 (505). 

Note 10 

1 . (’21) AIB 1921 Cal 722 (725). 

('22) AIB 1922 Cal 890 (890) : 49 Cal 894. 

(’26) 112 Ind Cas 715 (717) (All). 

[See aleo (’87) AIR 1937 Nag 814 (316) ; I L R 
(1987) Nag 28. (In spite of dissolution firm con- 

8CPC. 162. 
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0>SO Rti rule does not' empower one partner alone to refer the case to arbitration' so aa to- 

lIVtM bind the other partners who have not agreed to, or joined in, the appUoation fbr 

reference.^ A proceeding before an arbitrator under the Arbitration Act is not a sniti 
and, therefore, the provisions of Order 30 do not apply thereto.’ 

11a. Sait in name of firm — Gompromise. — Although a suit is instituted 
in the name of a. firm, all the partners are in reality plaintiffs- land it cannot be 
compromised by one of the partners alone.^ 

12. Statement of names and addresses. — Both Buies 1 and 2 provide for 
the disclosure of the names of partners. Under Buie 1 any party may apply to the Oourt 
for a statement of the names and addresses of the partners to be furnished as directed 
by the Court. Under Buie 2, a defendant may, on demand in writing, without 
recourse to Court, ask the plaintiff or his pleader to declare in writing the names and 
places of residence of the partners. Where a statement under Buie 1, or a dedaration 
under Bole 2 is made, the Court cannot direct a cross-examination on such statement 
or declamtion; nor can it direct the trial of an issue as to who were the partners of 
the firm at the time of the accruing of the cause of action. But the statement or 
declaration, as the case may be, will be treated aa embodied in the plaint and will be- 
a necessary part of the cause of action.’ 

18. Subsovlptlon and nvifioailon. — It is quite sufficient, under tbe- 
provisions of sub-rule (2), that. In suits by or against a firm, the pleading on behalf of 
the firm is signed and verified by one of the partners composing the firm; it is not 
necessary that it should be signed by two or more perrons, though under sub-rule (1)> 
no suit can be brought in the name of a firm unless it consists of two or more- 
partners.’ 

li. Death of pavtnev before eolt. — A suit may be brought against a firm, 
in the name of the firm, even though one of the partners is dead before the institution 
of the suit,’ inasmuch as the suit must be deemed to be against the surviving partners. 
The judgment so obtained against the firm, though enforceable against the partnership' 
property, cannot be enforced against the private estate of the deceased partner, unless-- 
his legal representatives are actually made parties.* 

18. Suit aSaliut IndiTidaal partners. — This rule does not affect, in any 
-way, the operation of Section 43 of the Contract Act. In a suit upon a contract made 
by a partner on behalf of the partnership, the promisee can compel all or any one of the 
partners to perform the whole of the promise.’ As has been seen in Note 1, an 
individual partner may be sued personally abng with the firm.* 


tlnues to exist for all purposes necessary for 
winding up of the flrin.)j 

Note 11 

1. m AIR 1936! AU 288 (340) : 48 AU 389. 

(’83) AIR 1983 Bom 616 (619). 

2. (’39) AIR 1929 hail 328 (339, 380). 

Note lU 

1. (’88) AIR 1988 Lah 618 (630). 

Notel2 

1. (1906)1 K B 46 (Op, 61), Abrahams and do. 
V* Dnidop'-Fneamatio Tyn Oo. 

. - -Nete/lS ' 

- 1, (’14) AIR 1914 AM 474 W4). 

(’^'AlR,i938 »agl8r(lW). ■ ‘ 


I ’ll) 9 Ind Oas 460 (460) (Low Bur). 

’74) 13 Beng L B 86 (86). 

*70)6Beng LR 80(90).. 

I ’82) AIR 1983 Nag 187 (188) : 38 Nag L E IIB. 

I ’86) AIR 1986 Rang 309 (310). (Oorreet way of 
bringing the suit is to mention only the firm at 
the 'head of the plaint bnt snbsodptibn sihd 
verifleation to be by a partner in the firm dee* 
oribing hiniadf as snoh.) 

■ Not* 14 

1. (’28) 113 Ind Oas 716 (717) (AH). 

2. (’24) AIR 1924 Korn 109 (lU). . 

'Nolio 18 

1. (’31) AIR 1937 1^ 819 (831) i 9 Lab 327i 

2. (1883)8OWE(;i^t(n,k3My.0i^ 
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R. 2. [New.] ('1^ Where a suit is instituted by partnersinthe O.90'B.i 
name of their firm, the plainti^ or their pleader 
•* shall, on demand in writing by or on behalf of 
any defendant, forthwith declare in writing the 
names and places of residence of all the persons constituting the 
firm on whose behalf the suit is instituted. 

(8) Where the plaintiffs or their pleader fail to comply with 
any demand made under sub-rule (1), ell proceedings in the suit 
may, upon an application for that purpose, be stayed upon such 
terms as the Court may direct. f 

(3) Where the names of the partners are declared in the 
manner referred to in sub-rule (1), the suit shall proceed in the same 
manner, and the same consequences in all respects shall follow, as if 
they had been named as plaintiffs in the plaint : 

Provided that all the proceedings shall nevertheless continue 
in the name of the firm. 

[R. S. C., 0. 48A, R. 2.] 

Synopsis 

1. Scope pf tlw Rale. 3. Proceedinge to continue in the name 

2. Dbeloture of partnen* name*. of firm. See Bole 6 Note 2. 


1. Soope of the Bole. — This rule applies only to suits instituted by and not 
against partners in the name of the firm; in other words, it applies only to the ease of 
plaintiffs suing in the name of the firm.* Sub.rule (2) of this pule does not control the 
provisions of 0. 21 B. 60 and does not apply to anything that follows after the suit has 
reached the stage of a decree,’ nor does it in any way contradict the provisions of 0. 30, 
Buie 4 and it is therefore not necessary to join the legal representatives of a deceased 
partner as parties ta the suit.’ 


2. Disoloswe of partnevo* names. — An incomplete disclosure or a wrong 
declaration of the names of the partners is not a fatal defect to the suit; the proper 
procedure in such a case is not to dismiss the suit but to allow a further declaration 
making a full disclosure.* The effect of such a fresh declaration is equivalent to that of 
the addition of a party and therefore it should be made before the expiry of the period 
of limitation.’ A suit for dissolution of a partnership existing between, an individual on 
the one hand, and a different partnership on the other, may be instituted against suob 


Older 30 Rule 2 — Note 1 

1. (’27) AIR 1037 Bom M7 (448) : 61 Bom 794. 

2. (*37) AIB 1027 Bom 447 (448) : 61 Bom 794. 

3. (’29) AIR 1929 Oal 11 (14). 

(’31) AIR 1031 Ool 732 (726). 

Nelo2 

1. (’80) AIR 1080 Bom 160>(160> i 64 Bom 286. 
(’34) AIB 1084 Oal 268 (260| 60 da) 1217. . 

(’14) AS 1914 CM 68 (64): 21 Ind Oos 986 (888): 


41 Oal 681. 

2. (’84) AIR 1084 Cal 268 (366) : 60 Oal 1217. 
[Sm towever (’87) AIR 1987 Rang 187 (186). 
(Person suing as managing partner of Arm 
Names of partners asiced for — Initials and 
addresses and respective shares given — Defen* 
. dant not objeoting*-*Gourt should stay proceed, 
ings until full names are given— Suit however 
cannot be dismissed as bad for non-Joinder — 
AIB 1984 Oal 258, Distingui^ed.)] 
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0«80B>t pBirtnership without dimlosing in the plaint the names of the individual partners 
Notes 2-8 thereof.’ 

8. Prooeedings to oontlntte In the name of firm.— See Buie 6, Note 2 infra. 


O.80R.8 


R.3. 

Service. 


[ New. ] Where persons are sued as partners in the 
name of their firm, the summons shall he 
served either — 


(a) upon any one or more of the partners, or 


(h ) at the principal place at which the partnership busi- 
ness is carried on within British India upon any 
person having, at the time of service, the control or 
management of the partnership business there, 
as the Court may direct; and such service shall be deemed good 
service upon the firm so sued, whether all or any of the partners 
are within or without British India : 

Provided that, in the case of a partnership which has been 
dissolved to the knowledge of the plaintifl: before the institution of 
the suit, the summons shall be served upon every person within 
British India whom it is sought to make liable. 


[E. S. C., 0.48AR. 3.] 


1. Scope of the Rule. 

2. Dissolution of partnership before suit. 

3. Service by registered post. 

4. Person having.. ..partnership business.*’ 

5. Successive services. 


6. ” Principal place at which the partnership 

business is carried on." 

7. ” As the Court may direct.” 

8. Mortgage suit. 

9. Ex parte decree against firm. 

10. Notice as to capacity in which partner is 
sued. See Bale 5. 


Other Topics ( miscellaneous) 

Derawdg^Mtvice. SMlJotel. Proviso-Diawlved firm. See Note 8. 

First service on manager^Subsequent service on , . .... 

partners— Time for appearance to be counted Whether all or any of the p^tners are within or 
itom what date stated. Sm Note 6. without British India. Bee Note 1. 

1. Scope of the Role. — This rale applies to snits against partners in the name 
cf their firm and provides for the mode of service of summons in sooh suits. It has no 
application to suits against partners not brought in the name of their flrm.^ Where 


3. (’89) AIR 1939 Bind 7 (9). joined as plaintills in the suit.)] 

in another firm, for dissolntion of latter part- ( 25) AIR 1985 Oal 1180 (1187). 
nership^Names of partners in plaintiffs’ part- (’89) AIR 1980 Pesh 9 (11). (Notice under 0. 81, 
nerdiip disclosed under R. 8 —- The stilt can R. 66 must bo served, on tne judgment-deb^ 
proceedas if the partim had been origbially in such casess) 
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the firm is an existing one or has not been dissolved to the knowledge of the plaintiff 
before the date of suit, there are two modes of service prescribed by this rule ; 

(a) upon any one or more of the partners ; or 

(b) upon the manager of the business at the principal place thereof within 

British India. 

« A service effected in one of the above modes is a good service against the firm, 
and a decree can be passed against it;^ it is immaterial that all the partners are not 
individually served,^ or that all or any of them resides outside British India.^ If the 
summons be not served in either of the two modes mentioned above, the service is 
irregular and no decree can be passed against the firm.^ But though the firm is 
properly served by adopting the above modes of service, it is not suflBcient to make a 
member who has not been actually served, a person “who has been individually served 
as a partner’* within the meaning of 0.21 B.50.^ That rule provides that a decree 
obtained against a firm may be executed — 

(a) against the partnership assets ; 

(b) against any person personally who has been individually served with 

summons and has failed to appear ; 

(c) against any person personally who has appeared in his own name under 

Buies 6 and 7 of Order 30, or who has admitted in the pleadings that 
he is, or who has been adjudged to be, a partner ; 

(d) with the leave of the Court, against any person personally as being 

a partner of the firm, even though he has not appeared or been 
individually served in the prescribed manner. 

As to the mode of service to be adopted in cases where the firm has been 
dissolved before the institution of the suit and the effect of not complying with the 
rule of service so prescribed, see Note 2 below. 

See also the undermentioned cases.^ 


2. Dissolntioii of partnership before salt. — The proviso to this rule deals 
with the method of service to be adopted where the firm has been dissolved before the 
date of the suit. If the plaintiff, at the time of instituting the suit, is not aware of the 
dissolution, the proviso has no application and a service effected in one of the modes 
mentioned in clause (a) or clause (b) of the rule is good service against the firm, and a 
decree passed against it can be executed against the partners in the manner prescribed 
by 0. 21 B. 50. If, however, the plaintiff is aware of the fact of dissolution before the 
date of the suit, he must, if he seeks to make any person liable as a partner, serve it 
.on such person individually. If instead of doing so the service is effected as prescribed 
by clause (a) or clause (b) only, there will no doubt be a decree against the firm, but it 
cannot be executed, even with the leave of the Court, personally against the partner not 


2. (’16) AIR 1916 Gal 288 (240). 

(’32) AIR 1982 Sind 199 (200) : 26 Sind L R 
228. (Rule contemplates service of summons 
upon an individual onb^alloland as represent- 
ing a firm— Provisions of Order 6 are controlled 
by provisions applicable to special suit.) 

3. (’26) AIR 1926 Bom 881 (882). 

(’26) AIR 1926 Sind 76 (76). 

(’71) 7 Beng L R App 68 (68). (Service on one 
partner for his co-partner is ^od service.) 

4 . (’16) AIR 1916 Oal 288 (240). 

(’24) AIR 1924 Bom 866 (867). 

8. (1894) 1QB764(788, 790), Worcester Oity and 


County Banking Go. v. Firbank Pauling & Go. 

6. (1886) 17 Q B D 766 (768), In Re Ide. 

(’27) AIR 1917 Bom 681 (692): 61 Bom 986. 

7. (’88) AIR 1988 Sind 102 (108) ; 26 Sind L B 
481. (Sind Judicial (Commissioner’s Court has 
direct^ that in suits against corporations plaint 
should be accompanied by an application under 
this rule duly stamped stating where, in what 
manner and on whom plaintiff wishes the sum- 
mons to be served.) 

(’86) 62 Cal 888 (886). (Award against firm— Filing 
—Notice to individual partners not necessary— 
B. 8 does not apply to such a case.) 
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Note 8 


individually served, under sub-rule (2) of O. 21 B. 50.^ To this ^tent the proviso to 
this rule overrides 0. 21 B. 60, which allows a decree against a firm to be executed 
against a partner personally with the leave of the Court, even though he has not been 
served individually.* 


Where a partner dies before the institution of the suit, the partnership gets 
dissolved under the provisions of Section 42 of the Partnership Act, IX of 1982 
(Section 253 of the Contract Act). If the plaintiff is aware of the death at the date of 
the suit, he must, if he wishes to make the private estate of the deceased partner liable, 
implead the legal representatives as parties and obtain a decree against them.* But 
the proviso to this rule does not imply that if the plaintiff was not aware of the 
dissolution by the death of the partner, the latter*s legal representatives can be treated 
as partners themselves and proceeded against under sub-rule (2) of 0. 21 B. 50 in 
respect of the private estate of the deceased partner. It has accordingly been held by 
a Full Bench of the High Court of Madras^ that the fact that the plaintiff had no 
knowledge of the death of the partner before the suit does not affect the question of 
the liability of the legal representatives in respect of the private estate of the deceased 
partner and that the scope of 0. 21 B. 60 sub-rule (2) cannot be enlarged by a reference 
to the rule of service prescribed by the proviso. A different view has been taken 
by the High Court of Bombay. According to that High Court the legal representatives 
can be proceeded against under sub-rule (2) of 0 21 B. 60, in respect of the private 
estate of the deceased partner.* The Sind Judicial Commissioner’s Court has also held 
a similar view.* It is submitted that the Bombay view'is not correct. Sub-rule (2) of 
or 21 B. 50 applies only to execution against a person as being a partner of the firm, 
and the legal representatives are, in no sense, the partners of the firm.^ 


In Ellis V. Wadeson? Bomer, L. J., observed as follows : 

''Suppose a partner dies before action is brought and an action is brought against the firm in 
the firm’s name. The dead man is not a party to the action so far as his private estate Is concerned, 
for a dead man cannot be sued, though the legal personal representatives of a dead man can be sued 
in a proper case . « . . If the legal representatives of the deceased partner are not added expressly 
as defendants and the action is brought against the firm in the firm’s name, then judgment can only 
be obtained as against the surviving partners and be enforced against them and against the 
partnership assets • • • • I have so far dealt with the case of the death of a partner before 
action. Now what happens if a partner dies between service of writ and the trial of the action and 
judgment ? In that case equally, the dead man’s estate is not hound. Judgment can only be 
obtained against the surviving partners and enforced against them and against the partnership 
assets.’* 


Where a suit is instituted against a firm which has been dissolved before the 
date of the suit, the date of the institution, for the purpose of limitation, is the date of • 
the suit and not the date of the service of summons individually upon a partner, 
subsequent to the institution of the suit.* 


Note 2 

1. (’25) AIE 1926 Bom 881 (882). 

(1894) 1 Q B 792 (796), Wigram v. Oox A Co. 
(1388) 10 Q B D 486 (449, 450), Davis v. Morris, 
(’88) 42 Cal W N 820 (821). 

.(’86) AIE 1986 Sind 84 (89). (Property of dissolv- 
ed firm can be proceeded agidnst.) 

[See also (’86) AIB 1986 Sind 206 (207): 80 Sind 
LB296.1 


2 , 

3 . 

(’27) 

(’29) 


(|27|AIB 1927 Bom 881 (692; 


, 61 Bom 986. 
AIB 1924 Bom 109 (ill). 

AIB 1927 Bom 681 (664, 698) : 61 Bom 986. 
AIB 19^ Mad 788 (787) : ^2 ^ 885 (PB). 


4. (’29) AIB 1929Mad788(787):52Mad885(FB). 
[See also (’81) AIB 1981 All 65 (69): 62 All 964.] 

5. (’28) AIB 1928 Bom 66 (67). 

[See also (’27) AIB 1927 Bom 681 (698): 51 Bom 
986. (Observations of Blaokwell, J.)] 

6 . (’27) AIB 1927 Sind 180 (181) ^ 28 Sind L B 
187 (FB). (AIB 1926 Sind 298 set aside.) 

(’86) AIB 1986 Bind 211 (212) : 80 Sind L B 6. 

7. (’29) AIB 1929Madt88(f86):52M:ad885(^^ 
(’27) AIB 1927 Bom 681 (584) : 61 Bom 986, \ 

8. (1899) I Q B 7a!f<ti8, 719). ■ ^ ^ " 

9^ (*26) AIB 1928 Shid 288llid L B 54r < 
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The mere fact that in oam oovered by the provisoi service of summons 
individually on tdl the partners in the dissolved partnership is required does not mean 
that in such oases there cannot be a decree both against the firm as well as against the 
individual partners who have been served.^® 

8t Servioe by registered posts — As has been seen in Note 1, a summons can 
be served in suits against a firm only in the modes specified in clauses (a) and (b) of the 
rule. Therefore, where service by registered post has been ordered, the registered letter 
should be addressed to a partner or to the manager of the business and not to the firm 
name at the place where the business is carried on.^ 

4. ‘‘Person haying . • • • partnership business.” — The person ” having at 
the time of service, the control and management of the partnership business'* must be 
a Servant of the firm ; a receiver or a manager appointed by the Court is not such a 
person as is referred to in clause (b) of the rule.^ 

5. Saooessiye seryioes. — Where more than one service is effected, the time for 
appearance by the firm runs from the last service. In a case where service was effected 
«on the person in control of the business and five days later, upon a partner, and 
judgment in default of appearance was signed on the first service before the eight days 
had elapsed from service on the partner, the judgment was sot aside.^ 

6. “Prinoipal place at which the partnership business is carried on.”— 

Where a suit is filed against a firm, servioe on an agent at the principal place of business 
of the firm within jurisdiction is good service on the firm, whether any members of 
the firm are within jurisdiction or not.^ But where the mandate to the bailiff is to 
serve the summons at the place of the business of the firm* on the manager or managing 
partner, without specifying the name of the person to be served, it is not within the 
competence of the bailiff to effect service by the affixture of summons at the residence 
of the managing partner.^ Where the manager at the place of business refuses to accept 
service, a copy of the summons may be affixed on the premises.® 

7. “Afl the Court may direct.” — These words do not occur in the corres- 
ponding English rule. According to the latter, the plaintiff has an option to serve the 
summons upon a partner or upon the manager. Under the present rule, the plaintiff 
has no such option but should obtain the directions of the Court as to the method of 
servioe to be followed. If the method prescribed in each particular case is followed and 
servioe is so effected, then prima facie there has been good servioe on the firm.^ 

8t Mortgage suit. — A mortgage suit by or against a firm is on the same footing 
as other suits relating to the properties of the firm and service of summons or notice on 
the manager of the firm is service on all the partners of the firm.^ 

9. El parte d ecree against firm. — An ex parte decree passed against a firm 

10. C86) AIR 1986 Bind 206 (908):80 Sind LR 296. 

Notes 

1. (’22) AIR 1922 Oal 890 (890, 891) : 49 Gal 394. 

(Service of sammonB in suit against a dissolved 
firm is by serving on the partner charged as 
liable as principal.) 

. , Note 4 

I. (1897) 1 Q B 14 (16. 16h In k Vlomn & Co. 

. . Notes 

1. (1890) 96 Q B D 648 (644), Alden v. BecUey. 

. , Noted 

1. Ci4) Ant mi im tK (my. is ind om iso 


(191) : 87 Mad 163. 

2. (’26) Ant 1926 Sind 208(209). 

3. (’09) 1 Ind Cas 118 (120) (Cal). 

Note 7 

1. (’27) Ant 1927 Cal 758 (759) : 54 Cal 1057. 
[Sm also (’82) AIR 1982 Oal 541 (542) : 59 Cal 
496. (But due service on partner, though with- 
out Court’s directious, is not a defect or irtegu. 
larity which affects the jurisdiction of the 
Court.)] 

Notes 

1. (’ll) 12 Ind Cas 629 (680) (AU). 


0.80 R .8 
Notes 8-0 
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0< 80> B. 8 aitar dae service ander this rale cannot be set aside on the allegation of a partner that 
MoteB 8<^0 h» yns not duly served. “It can never he said that a decree against the firm is ms parte 
against one of the partners hecaose be has not appeared."^ 

10. Notiioe as to oapadty in shioh partner is sued. — See Bole 6 infra. 


0.80 B.i 


R. 4. [New.] Notwithstanding anything contained in 
Right of Miit on death section 45 of the Indian Contract Act, 1872, 
of partner. whoro two or moro persons may sue or be sued 

in the name of a firm under the forgoing provisions and any of 
such persons dies, whether before the institution or during the 
pendency of any suit, it shall not be necessary to join the legal 
representative of the deceased as a party to the suit. 

(8) Nothing in sub-rule (1) shall limit or otherwise affect any 
right which the legal representative of the deceased may have — 
(a) to apply to be made a party to the suit, or 
(h) to enforce any claim against the survivor or survivors. 


. 1. Joinder of legal representatives. — Under'Seotion 46 of the Contract Act. 

where a person has made a promise to two or more persons, then, unless a contrary 
intention appears from the contract, the right to claim performance rests, as between 
him and them, with them daring their joint lives and after the death of any of them, 
with the representative of such deceased person, jointly with the survivor or survivors, 
and after the death of the last survivor, with the representatives of all jointly. Where 
therefore a contract is made in favour of A and B, A alone cannot enforce the contract' 
without impleading the legal representatives of B, in case B dies before suit. In 
applying this rule to oases of suits by or against partners in respect of partnemhip 
debts, there eras, however, a conflict of opinions among the High Courts. All the High 
Courts exoei>t the Calcutta High Court held that in the case of such suits the legal 
representatives of a deceased partner need not be impleaded as parties.^ The High Court 
of Calcutta’ held that the general rule applied to this class of suits also and that the 
legal representatives were necessary parties. This conflict has now been set at rest by 
the enactment of 0. 30 B. 4, modifying the operation of Section 45 of the Contract- 
Act so far as the frame of suits relating to partnership is concerned, and making it clear 
that the Calcutta view ought not to prevail.’ But the rule will enable a decree to be 
obtained only against the partnenhip assets, and cannot be oanied fnrttier so as to- 
alter the substantive law laid down in Section 45 and fix liability ob the private eetotS' 


Note 9 

1. (*94) AIB 1924 Bom 886 (867). 

Order 30 Rule 4 — Note 1 
1. (’87) 9 AU 486 (490, 491). 

(’98) 80 All 866 (866). 

(’98) 17 Bom 6 (14). 

(’94) 17 MadtOS (117). 

(’07) 4 Low Bur Bui 09 (100). 

(’09) 4 lad CSat 1066 (1067) ^pp Bur). 


[Sm (’97) 91 Bom 419 (491, 499).] 

2. (’91) 18 Oal 86 (90). 

[Am cAm (’09) 1 Ind Caa 964.(966) (dal).] 

9. (’97) AIB 1997 Bom 661 (686, 686, 091) : 61 
Bom 986. 


(’14) AIB 1914 Low But 68 (60, 61) ! 8 Low Bur 
Bnll80. 


(’87) 1987 Mad W M 1819 (1819). (Stuvlviiig 
partner can soewiliMiat Joining aa parties legal 
npceaantativaavl dseanasd piuruan) 
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of the deoetwed partner. If the plaintiff wishes to fix such liability, he is bound to make 
the legal representatives of the deceased partner also parties.* 

There is a oonfiiot of opinions as to whether this rule applies where the suit is 
not brought in the name of the firm, but by one or more partners in respect of the 
partnership. It was held by the Calcutta High Court in the undermentioned case* that 
> the suit need not ba brought in the name of the firm, and that this rule was enacted to 
simply uphold t£ie view of the High Courts under the old Code, that, in suits on behalf 
of a partnership the lag fti representatives of a deceased partner were not necessary 
The High Court of Bangoon" has held that where the suit could not be brought 
in the firm name by reason of the firm having no name at all, this rule does not become 
inapplicable. The High Courts of Allahabad,^ Lahore^ and Patna* and the Judicial 
Commissioner’s Court of Sind,^* and the Calcutta High Court itself in a later case,^^ l^ave 
held that the rule applies only when the suit is brought in the name of the firm. 

Sub-rule (2) of this rule is intended to safeguard the rights of the legal 
representatives in cose, for instance, there should be any collusion between debtors to 
the estate and the surviving partners. Similarly, sub-rule (2) (b) may enable them to 
claim contribution from the surviving partners under Section 43 of the Contract Act, 
in the event of there being a partnership liability.'* 

It follows from what has been stated in the above paragraphs that where a 
partner dies during the pendency of the suit, the suit does not abate but can be proceeded 
with by or against the firm.'* This principle will not, however, apply unless two or more 
persons constituted a firm ; where the sole proprietor dies, the suit will abate, unless 
the legal representatives are brought on the record within the limitation period.'* 

A person who sues some of the partners in their individual capacity, cannot be 
permitted to prove his case against them as partners of the firm.'* 

The rule does not apply to a joint Hindu family firm.'* 


R. 5. [New.] Where a summons is issued to a firm and is 
Notice in whstcopaeity seived in the manner provided by rule 3, every 
person upon whom it is served shall be informed 
by notice in writii^ given at the time of such service, whether he is" 
served as a partner or as a person having the control or management 
of the partnership business, or in both characters, and, in default of 
such notice, the person served shall be deemed to be served as a 
partner. 


[R. 8. 0., 0. 48A, R. 4.] 

4 . (*87) AIR 1937 Bom 58; (587) : 51 Bom 986. 
(’81) AIR 1981 All 65 (69) : 59 All 964. 

B. (’18) 31 lad Oai 509 (510) (Oal). 

6. (’39) AIR 1939 Bang 810 (811) : 7 Rang 558. 

7. (*83) 185 Ind Oaa 345 (346) (All). 

8. Ca?) AIR 1937 Lah 115 (117) : 8 Lah 1. 

Am 1988 Lah 856 (859) : 14 Lah 548. 
^ mawly parminlve. II it is Mowed, 
0. 80 B, 4 appUei but not otherwiM.) 

«. (’85) AIR 1985 Fat l|tti(ia9). (Suit ooold not 
have been brought ia iUa feaeaKta tte same of 


firm by reason of its having ceased to exist on. 
the date of suit.) 

10 . (’36) AIR 1936 Sind 81 (83, 88). 

11 . (’18) AIR 1918 Cal 160 (160, 161). 

12 . (’37) AIR 1937 Bom 581 (586) : 51 Bom 986. 

13 . (’39) AIR 1929 Cal 11 (12). 

14 . (’37) AIR 1927 Lah 556 (557). 

(’33) AIR 1933 Cal 408 (409) : 49 Oal 534. 

15 . (’15) AIR 1915 Lah 167 (168) : 1916 Pnn Bo 
No. 76. 

16 . (’86) AIR 1986 Nag 393 (298) : ILR (1987> 
Nag 438. 
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Hotei 


0.80B.5 



o.ao R.8 
Kota! 1-8 


0.80 R.e 


S586 


SUITS BY OB AGAINST STBUS 


Synopsis 

1. NetiM, in wl»t rapacity 4. Apprarnnra under prolrat. Bee Buie 8. 

2. Snnrice on mMAger. Bee Buie 8. ^ . 

3. Parson eerved both Miniinoger and parlnor* *• Form of noticoc 

1. Hotloei in what oq^lty seraed. “The object of the notice ae to the 
capacity of the iwiBon served is obvions, namely, the Legidatnre .intended to remove 
the possibility of dispute as to the character in which a particular person hae been 
served. If there is a notice in writing, the person served is apprised of the character in 
which he is sought to be made liable. It is worthy of note that the language used is, 
not that the person served shall be presumed to be served as a partner, but that the 
person shall \m deemed to be served as a partner .... In the absence Of a notice 
consequently, the person must be deemed to have been served as a partner, and if in 
reality not a partner he should proceed in accordance with B. 8."^ The failure to give 
notice under this rule will expose the plaintiff to the risk of being liable for costs in 
case the defendant appears under protest under Buie 8.* 


8. Sevrloe on manadev. — See Buie 3 ante. 


8. Penon Benred bntb .as. 

.uxuess t 

both .as a pa ' “PPoars 


whether 


partner. — Where there is doubt 
here. This ^‘**■“'0 “t.J'euSUJw ib®* *''* •"'rved 

Dotn as a pa denying that he is ^ f ‘liw adva^*®®“®“* “ 

default 01 applies only to spf ■ ■ - 

The rfWftfl b~“®*on procee^mtse to two or more tv*w — ’ 

As t. ^ ^^oAe wntrai^, t^jJ^ notices served on the jndgment.debtor during 
the course of arbitr®' ^’^^.^ings as a managing partner of the firm will not enable 
the decree-ho^^ '^^^^^.Ske' execution at once against him without leave of the Oourt 
under Or’ ■ •*®*Bule 50, sub-rule (2).^ 


4. Apper ranoe under proteei — See Buie 8, in/ra. 

5. Form of Notice. — See Form Nos. 230 and 23D of Appendix B to the 
English Buies of the Sup eme Court. 


R. 6* [New.] Where persons are sued as partners in the 

name of their firm, they shall appear individu> 
Appmranra of partners. names, but all subsequent- 

proceedings shall, nevertheless, continue in the name of the firm. 

[R. S.C.,0.48A,R. 5.] 

Synopsis 

1. Appearance of parlners. . I 3. Defence in anita agglnifi llfitta. 

i. **AU anbaequent proceedinga aball con- 1 Decree in auita mainat flrqiiu 
tinue in the name of the firm/* | S. Reviaion. 

i, Appaaranoe at partners. — As hae been s^n in Note 1 to Rtfie 1 onfe, a 
torn, as such; has no erietence in law. It oanm>t; dprleyi^ ej^wair m edi^ in a wdt 

Mar 30 Role S — Hotel 34f>38) 32 W 

1. CieiAiRioieoaimfw^i^^ ■ ^ ^ ^ 

(*38) AIB load Lab 838 (639).|r, 1. atO). 



SUITS BY OB AGAINST FIBMS 


2587 


agiUDst partners in the name of the firm. It is, therefore, enacted by this rule that the 
partners should appear individually in their own names, though all the subsequent 
rooeedings should continue in the name of the firm. The word “individually** does 
lot mean “in person’* and, therefore^ no partner can be compelled to appear in person} 
[e can appear by an agent or a solicitor or a pleader and such appearance will be an 
idividual appeamnce within the meaning of the rule.^ Under this rule the appearance 
[ one partner is appearance of the firm, that is, of all the partners of the firm.^ The fact 
at the firm has been represented by the appearance of one partner does not disentitle 
.lother partner from putting in his appearance ; the reason is that if such partner 
xmsiders that his rights will not be adequately represented by the other partner who 
'las appeared or who has been impleaded, or that his interests are adverse to those of 
ich partner, it is just and fair that he should be allowed to appear individually and 
esist the olaim.^ 


Where a partner does not appear in the suit and has not also been served 
idividually with a summons in the suit, the decree obtained against the firm cannot be 
3xeouted against him personally except with the leave of the Court under 0. 21 B. 60, 
mb-rule (2). If he does appear under the provisions of this rule, execution can at once 
issue against him personally under 0. 21 B. 60 sub.rule (1). 

The only persons who can appear under this rule are persons who allege that 
hey are partners of the firm sued against and persons who are sued as partners but 
«vho deny that they are such (see Buie 8), A person merely served as manager f/rnot 
appear under this rule (see Buie 7). .i’ ‘ 

2. ''All sabsequent proceedings shall continue in the name of the firm." 
— Where persons are sued as partners in the name of their firm, they shoubu under 
is rule appear individually in their own names, but all subsequent proceedings are 
lavertheless to continue in the name of the firm.^ 


8. Defence In suits against Arms. — Each partner appearing individu' can 
'ut in a separate written statement but each written statement is the written stav#ment 
the firm. It is only when a person is sued personally along with the fii ^ that he 
ay put in a personal defence.^ Where a person was served as- a partner and not 
lividually and he put in a written statement in his oton name^ bnv there was nothing 
lividual in the defence, it was held that there was only a technical flaw which could 
corrected by the Court,* 

Where several partners individually appear and put in separate written state. 
3nta and such written statements are inconsistent with one another, the plaintiff is 
und to meet all the defences and is bound to show that none of the defences prevents 


d ecreeJilDg passed against the firm.* 


Order 30 Rule 6 — Note 1 

1019 Lah 296 (297) : 1918 Pun. Be 

8)Ml926Lah528^). 

; '(*9^. (Appearance by 

£886^9h^xnlin8on v. Broodsmlth. 
rffmaae hy soUdtora.) 

T38) AIRl08eOal877(868):690al610. (Where 
warrant of attpniey ie ^ven by doe partner to 
apj^ranbe on hie behalf, Um warrant of 
crney le . ahd is intended to be dh* behalf of 
-e firm.) ’ ' ^ ^ .• 

>3) AIB 1088 AU m 


written gtatoment on behalf of firm Is dgned by 
one partner, another partner entering appearance 
can take part in the conduct of the case by 
examining or orogB>examining witneesee., etc.) 

Note 2 

1. (’25) AIB 1985 Bom 494 (496). 

(’88) AIR 1988 AU 588 (524) : 55 All 719. 

(*31) AIB 1981 Oal 783 (735). (Even though the 
name, of the partner, ate di.doMd a. required 
by B. 8, the proceedlngecontinue in the name of 
.the firm.) 

Note 3 

1. (’35) AIB 1935 Bom 494 (496). 

2. (’89) AIB 1939 Sind 193 (198). 

3. (1899) 1 Q B 714(7.17), Blli. v. Wadewn. , , 


0.80 B .6 
lotesl-S 


0.80 B.6 
Kotaii-i 


0.80 R.7 


0.80 R.8 
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4. Dewes in suits sOldnst flstns. ~ The firm being aued in the firm name, ' 
jndgment oan be paaaed against it only in that name and not against the individnal. 
partners, though- it hiay be enforced against them personally under 0. 21 B. 60. The 
judgment must foUoyr the writ, i.e., the decree must be against the firm in the firm 
name and if one of the partners fails to appear no decree can be passed against him 
separately for default of appearance.^ But the judgment has the afEeot of a jndgment 
against all the partners as partners* and therefore, the assets of the firm are primarily 
liable to satisfy the decree. Whether a p^icular partner is also personally liable ttf 
satisfy the decree can only be decided in execution under 0. 21 B. 60.* A judgment 
entered against a firm may be a ground for a valid cause of action against an individual 
partner and an action may be brought upon it against him.* 

8. ReTision. — Where a Court refuses to allow a partner, who has entered 
appearance but has not filed a separate statement, to take part in the conduct of th(i: 
case against the firm, it acts illegally in the exercise of its jurisdiction and the order is 
open to revision.^. ' * . 

— ^ I 

R. 7. [New.] Where a summons is served in the manner 
No apiMarwoo oxcopt provided by rule 3 upon a person having the 
by partners. control or management of the partnership busi- 

nes8,^no appearance by him shall be necessary unless he is a partner 
of the firm sued. 

[E. S. C., 0. 48A, E. 6.] 

1. Scope of tlM Rale. — A person served as manager is under no obligation to 
appear in Court unless he is a partner.^ This rule is to be read subject to Buie 5 above. 
It contemplates only a case where a person is served as a manager and not a case 
where the person served is deemed to be served as a partner.* 

The object of the rule is to avoid unnecessary delay caused by the appearance 
of persons, who are neither partners nor their agents. 


' R. 8. [New.] Any person served with summons as a part- 
Appearance under nor Under mle 3 may appear under protest, deny- 
proteat. iug that he is a partner, but sudi appeiurance 

shall not preclude the plaintiff from othOTwise serving ^ 
on the firm and obtaining a decree against the in cllp|^t of 
appearance where no partner has appeal. 

[E.S.C.,0.48A,E.7.] 
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Ir Scope of the Rule* 

2* Forty appearing under protest not entitled 
to file written statement on his own 
behalf* 


3* Party appearing under protest* if can 
question liability of firm* 

4* Defenee of party entering appearance 
under protest In proceeding under 
Order 21» Rule 50* 


O.SOB.S 

itotasi-8 


1. Scope ot the Rale. — This rule enables a person who is served with 
summons as a ^rtner under Buie 3 to appear under protest and deny that he is a 
partner. The effect of such an appearance has nothing to do with the merits of the 
mit but it nullifies the service altogether as regards the firm.^ But the plaintiff is not 
precluded thereby from otherwise serving the summons on the firm. He may disregard 
the appearance of the person denying that he is a partner and may again effect a 
service upon a. partner or partners or upon the manager of the business as required 
py Buie 3, or he can contend that the person served was a partner at the time the 
cause of action accrued, and apply on that basis.either to have the appearance entered 
struck out, or to have the denial of partnership struck out of the appearance.* 
According to the High Court of Bombay* the person protesting that he is not a partner 
has a right to have the issue as to whether he was a partner of the defendant firm, 
tried in the suit itself and not be left hanging over him until execution proceedings 
are taken out against him under 0. 21 B. 50. On the other hand in the undermentioned 
case of the Calcntta High Court,* Mr. Justice Buokland was of the opinion that an 
inquiry of the kind prior to judgment is not within tloie contemplation of' the role, 
inasnUich as there is an express provision in 0. 21 B. 50 for the decision of the 
question before According leave to proceed in execution. The Judicial Commissioner's 
Court of Sind has, also, taken the same view.* See also the case cited below.* 


2. Party appearing under protest not entitled to file written statement 

on his own behaU. — A party who has been served as a partner under Buie 3, and 
entered appearance under protest, is not entitled to file a written statement on his 
own behalf denying that be is a partner.' 

8. Party appearing under protest, if can question liability of flnn.-~ 
A defendant entering appearance under protest is not precluded from taking alternative 
defences, namely, that he is not a partner and that, assuming that he is a partner, the 
firm is not liable.' It was held in England in the undermentioned case* that under the 
corresponding rule (0. 48A B. 7} of the Boles of the Supreme Court, such a defence 
was not open to the defendant. That rule, however, has been substituted by a new 


Order 30 Rule 8 — Net* 1 

1. (’361 AIR 1996 Sam 685 (687) : 60 Bom 666, 
t'3T) AmjgW Oal 768 (789) : Bi Oal 1067. 

a, wjJilsae r 


1 48 (49). 

11936 Bom 688 (687) : 60 Bom 666. (As 
of a Tjsrwn who withes to eater 



summary suit 


It if plaintiff 
kianee undA 
provision for 


, , . party in the suit.) 

Bom 48 (IN). 

tSie h sl NRrt 1«S9) Afll 1983 Bom 969 (969, 

4, P971 Ati 1991 Oal 768 (769, 760) : 6i Oal 1067. 
8; (’8ii) AIB 3889 fihsd 199 (900, 901) TSS Sind 


[Se* however (’86) AIR 1986 Sind 306 (307) : 
SO Sind liB 396.] 

6. (’87) AIR 1987 Rang 861(853). (Suit on mort- 
gage— Parties— Suit against firm — Mortgagees 
oluming certain persons ate not partners — 
Persons oonoemed equally denying same— Their 
names should be stmok out— Court not deciding 
issue— There is no irregular exercise of jutisdio- 
tion.) 

Note a 

1. (’97) AIR 1997 Oal 768 (760) ; 64 Oal 1067. 

Note 3 

1. (*36) XiR 1996 Sind 164 (164, 166). 

rant see (’89) AIR 1983 Sind 199 (301) : 36 
Sind LB 9^.)] 

2. (1936V 9 KR 137 (184), Weir and Co. v. Mb- 
Viqar^. • 
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rule in 1989 under urhioh each, a defenoe is no^v permitted in England. That English > 
ease, thet€toe..lu8 hov been rendf^ in England. a 

4. Of po^y mtevin^ isppearanoe aoder protest in prooeedInO 

a Biut f^nst a firm and serres B \rith a summons as a ' 
partnM ei the defendant firm. ;'B appears under protest stating that he is not a partner, 
akl'e deoree is , passed in his a^noe against the firm.; 4itW peeks to execute the * 
decree personally against B^undw the provisions:, of . jp. 218. 60, sub-rule (2). B can, 
in such proceedings, defend hiniseU on. tbC ground tl^ hels ndt a partner of the firm.i^ 
He can also tid^.anjr other deface th^,u ^n to him, n^d^ to allow him to do sov 
would be to .negative any rnle^prooetoe.^.. .,i’. . 


Suits bdliirM 
psrinme 


R. |New,} ^Pi^y td a firm . 

^ and to - 

partaers 

#e^ 

.snoh suits except by les^0^ for 

leave to isede kdqh exeeiiiibii;; idi such Mcouats sad in<|!EiM be ^ 
directed to be aid made just. 

' rde of prooe^ire ie that a pewn cannot* 

be-fe>fea>;|fiefaMiifea^ jfc d ^^ air mcoaption to that rule* and'l 

m^es thti Mjae^firme and one or more of the partners' 

tfanceiare^ H or poc^ leurtOinB in oommon.’ A suit 

may also’ 8e>by^6iie fixtpii'tiideinilt'aitttth^j^tidiep one firm are 

members of the other A The rule does not alter the substoaitiva late as it existed 
before,' and does not lay down when and under what oiroumstanoes suits can be laid 
as betvfeen partners.* It only lays dewa-^jS>Bsf^^.7 ^ snob suits and the procedure - 
to,.b6 idUon^ tb«ccdtt.|[ No sOit * 1 ^ Us firms having 

omhm^ tMfhont asking for 

es^oiMits.^ l^ nt^ aejno^ not Im barred merely 

bmuse .thew .«l>edttled' 'acoon^ 

- One ot..<dia’#siotQn>' cd a eompuiy'.^$o>m' ^n.iili|^^ ae ..a ... 

Sie oj^'dSt^ owe maintain mi ni^qiirri^ 

^ indivtdtad injNti^ to 

1. ('S0bAmi980(kl » (Mh8Sjaiam (Altsr. 
nsttvO Mtwmal MasSriuim the U. Pi Ooazt 
ofl^sm Act aUmnd m 40saei,iraiilt not 

MBK aaXIl&M itf tlia aiMiiin ‘'I- ' 



ft MtaMT^ ftlid in ilid 
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R. 10. [New.] Any person caxrylog on bnsiness in a 0.80 Kill 
- . name or style otber than Ms, own name may he 

mying on business In suod 111 such name 01 st ft^ u it W6re a firm 
«Mne othw thu hb Qwn. fgj. nsture o£ the caso will 

permit, all rules under this Order shall apply. 

[R.S.’C.,0.48A,E.il.] 

Synopsis 

1. Seope of tbAR^. 

2 . NpB-r<|Mid«nt loiraigMri < . 

.3, “AU Ruk* niiaifr lliiii Ordw aipp^.*' 


1. Scope (tf iha Sale. ;— In order to maicft^ e soit agaitijit ft firm in the 
name of the flfhi. there ioenst be Jtoo or m w alleged, or who olftim, to 

he partners therein.' A silnpls pereop i^not <»nstitutb he is earrying 

on hqsiness in a name or strle other i^iui; hjls oym. !rhiSi^ Biads clear by the use of the 
'vTords “as If }t were a Slim'* and "so^lar as the the ease will permit*' in thu 

role.* Bnqh a person cannot^ them&ie, mo m the but tenst sue lit hV 

own naine.’* /Where, howoTer, he dies* iii 'sait in.ifa0..4mM,t^ ^litm^ h^itis willing to 
amend the* idaint by inserting the words “(idaintl^,'!^^ biaBiness gnder the 
name and s%le of (firm), '’Abe amendment sittniid' beall(^i^.^h‘ti^B tl^t he sbosH 
pay alh the costs ineutied;^ to the date of;,the ahMn||ip^v ci the 

ulaint mentioned the plaint w *'A, owem of 
inasmuch as the {daiatiff ig Jl and not the^shop 0.* 

But though a sin^e person trading:'in a.#nh i»me:iAnnot see ih t^^^ olw 
firm, he con be tued in that namd und(^,^.provi8ione cf ‘^this 
must be carried on in Bnidsh. India and .must be ait sxidi^ one at-the. time when the 
suit is instituted.’* If the sole proprietor dies, no shit can be brought against him in the 


name of the firm, for such a suit will be only a suit, against a dead person and there- 
fore a nullity.^ The proper {onh of the suft.wil|bc.hgainBt the legal representatives of 
the deceased proprietor A SimilaiiyV if he diaa p^dlhg the suit, it will abate unless his 
le^ representatives aire brought '!bh;th A; leoord^ W^ period 

limitation (90 days from ihe'da^. of his. de^)..'" 

This rple Qnly,ii|g|im the cpef inditidnal CMfyiog on, business in 
a;name or t£^ the^^^s^^ proprietor- of '.a basiness-dietf' 

analibe bumtwii Mgan eai^^ on by tjbb gnardian bf his minbr sods- oh thein' behalf^ . 

' " ■*(’86)AmiaS$.?at^l86). ^ ' ~ ’ 

to ’ [S«Or» (’0t) Am IWMid t86 (887) :67 Mad 



I (887); 67 Mad 


2l:iB(198d)Kar 87(1. 
KUiA^ Xiah* ,147 1147). (Parson , 
foingig 
)te«^>AppeaVty defen- 
cepMeuniativee 
1 does not abate.)] 


, pgrion is a minotg plaintiff m^t. 

' . h&ye aTguaMiag gd lltim appo]tited.^fos him.)] 

7 . m Ami 926 All Ittt (iWr 

ff. (’24 AtR 1994 ]^ 109 (ill). 

9e.(’29) AlB 1929.Li^ 149 (16^^^ 

[8h §Uo (m} AlB 1986 Ondh 245 (246), (Sole . 
pmprietor^ingw»Bu8in688 canid on under old 
*natpg bt hia soila^ Suit against son under thig 
rule mamtainable.)! ^ ■■■r 
1(^3) Am%3 408 (409) : 49 Oal 684. * 


C8tl)WlB;tg80mr8f^ (888) : 67 Oal 981. 
^.Tb6) ^ fti6Mad 707 (709) ; I L R (1987> 
. Mad88. 
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9f IIOB<-Wsidsni fovoitfiiaB* — Jt bus been held in England thi^ Engllftl 
.Cpiv^ie cannot seek to exerdae jurisdiction over a single trader residing in a foreigi 
country, notwithstanding the fact that he carries on business within the juriadiction/^ 
In this country, it has been held by the Hi|^ Ob^it o{ Oaloutta* that, there is nothi]^ 
in this rule which says anything abbut t^ddnce either within or without t^i 
jurisdiction of the Court, and "that a Court can exercise iurisdiction over persons wi^ 
carry on busin$S8 within its local limits though they aro resident outside it. Th< 
same question came for consideration; before the Privy Council in the under mentionei 
oase^ where the Courts below had assumed they had such jurisdiction. Their Lordships 
of the Privy Council did not, however, decide tbe point but left it with the remark 
that the assumi^tion appeared to their Lordships to require more attention than it had 
received. 


8. ^^Ul ltiiles uiidAv t|il8 OrdeP sliaU apply.’* rules of this Order 

relating to suits agiinst firips made ap^ioabfe latter part of the rule 

to suits properly laid agcdsAt^^pe^ trading in a name otli^ than his own go fat at 
the nature of th^ ease will permit. Thnsl, the Iciness muit be carried on m 
India and the defendant may beaskM to disddM 'Sis real na^ and adding ^ 

^nd ^2). Service may the OoUrFbas 
got ^^er to order wbeh having control or management 

of the business can he fbund.^ jRnle:^ not apply (see Note l)^ The defOt^ant must 
appear indivUu<4iy in his oiyn name though the suh^uent proceedings might 
^tinne in bits earned pamek |iadgment can he passed ajgsdnst him in the firm name 
sKBCtttion will iaiiae as provided by O. 21 B. 50. Whem the service has only beeu 
effected upon the person having the management and control of the^ business, it may 
be that execution can issue without leave oply against Ibe property found at the 
business premises unless the person so 'traded has app^red. Where appearance hat 
bisb^ entered ^serve d pe wK wedly or* aa orjlor for substituted 

wetrice hWb^n bbtidited, exdltutibii may ha issued* against the business assets and 
against the defendant personally:. 


{Sfjs iM>wf? 0 V (’SQ) AIB 19S6 Oudh 245 (24$)«: case it seems to have 

: this rule will apply tb jh case in which the solo propVietor 

and after him the busiiieM is parried on hy his heirs.)] 

: Note’2 

1^8^(102); Bb ClpW Co. v; Bt^rimaiinV:: 

' ' ^ylor Biothon A Ho., i;Ad. 

5 1^^ V. Burnt. 

a. 








